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Appeal from the Bombay High Court 
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Loen THANKERTON, SIR SADI LAL AND 
Ste Grorce Rankin 


Tas SURAT COTTON SPINNING AND 
WEAVING MILLS, LTD.—APPELLANTS 
VETSUS 
Tas SECRETARY or STATE ror INDIA 


_ in COUNCIL—RESPONDENT 

Railways Act (IX of 1890), s. 72 (2) (b)—Risk 
Note B  proviso—Construction of — Obligation of 
Railway Company as to disclosure—Nature of— 
Breach of contractual obligation as to disclosure — 
When can be satd to arise—Misconduct, inference as 
to—Theft of consignment—Hvidence of servants and 
guord—Evidence of guard not submitted~-Whether 
amounts to breach of contractual oblagation—Pre- 
sumption—Evidence Act (I of 1872), s. 114 (8). 

The first portion of the proviso to Risk Note B in 
the form approved by the Governor-General in 
Council under s. 72 (2) (b), Railways Act, lays an 
obligation of disclosure -of the Railway Administra- 
tion, while the second portion of the proviso assumes 
that the obligation of disclosure, including the giv: 
ing of the necessary evidence, has been dischatged, 
and, impliedly, directs consideration of the material 
so disclosed before the consignor is relegated to 
the original burden of proof of misconduct Laid upon 
him ; ifsuch consideration leads to the fair inference 
of misconduct, the Railway Administration will be 
liable ; otherwise, the proviso will ceases to operate, 
and the consignor will be relegated to his 
original burden of proof of misconduct. The 
obligation under the first proviso aris:s at once 


upon the occurrence of either of cases (a) or (b). 


contemplated by the proviso, and is not confined to 
the stage of litigation. One object of the pro- 
vision is to obviate, if possible, the necessity 
for litigation. On the other hand, the closing 
words of the obligation clearly appiy to the litigi- 
ous stage. As tothe extent of the disclsure,it is 
confined to the period during which the consign- 
Ment was wilhin the possession or control vf the 
Railway administration ; it does notielate, fur in- 
stance, to the period after the guvds have been 
theftuoasly removed frcm the premises, On the other 
hand, it does envisage a precise siatement of how 
the consignment wus deale with by the auministra- 
tion or its servants. The character of whatis 16e- 
quisite may va1y according to the circumstances of 
different cases, but, if the consignor is not satisfied 
that the disclosure hag been adequate, the dispute 
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must be judicially decided. As to the accuracy or 
truth of the information givea, if the consignor is 
doubtful or unsatisfied, and considers that these 
should be established by evidence, evidence before a 
Court of law is contemplated and the Railway 
administration should submit their evidence first at 
the trial. At theclose of the evidence for the adminis- 
tration two questions may be said to arise, which it is 
important to keep distinct. The first question is not a 
mere quastion of procedure, but is whether they have 
discharged their obligation of disclosure,and, in regard 
to this, the terms of the risk note require astep in 
procedure, which may be said to be unfamiliar in the 
practice of the Court ; if the consignor is not satisfied 
with the disclosure made, that is for him to say Bo, 
and to callon the administration to fulfil their ob- 
ligation under the contract, and the adminis- 
tration should then have the opportunity to meet the 
demands of the consignor before their case is closed ; 
any question as to whether the consignor’s demands 
go beyond the obligation should be then determined 
by the Court. If the administration fails to take 
the opportunity to satisfy the demands of the cor- 
signor so far as endorsed by the Court, they will be 
in breach.of their contractual obligation of disclo- 
sure. The other, question which may be said to 
arise at this stage is whether misconduct may be 
fairly inferred from the evidence of the administra- 
tion.; if so, the consignor is absolved from his origi- 
nal burden of proof, But, in this case, the decision 
of the Oourt may be given when the evidence of 
both sides has been completed, It is clearly for the 
administration to decide for themselves whether 
they. have adduced all the evidence which they con- 
sider desirable in avoidance of such fair inference of 
misconduct, keeping in mind the provisions of s, 114, 
Evidence Act. |p 2, col. 2; p. 3, cols. 1 & 2.] 

‘Where the consignment is stolen from a Railway 
train, ina suit by the consignor it is the duty of 
the Railway Administration to give the evidence of 
those of the railway servants who were responsible 
for the care of the consignment at the stations be- 
tween which the incident took place and during 
the intervening journey. But held, that while the 
defendant, by his failure to submit the evidence of 
the guard in charge of the train is in breach of his 
contractual obligation to give the evidence necessary 
for disclosure of how.the consignment was dealt 
with, the failure to submit his evidence in the cir- 
cumstances of the case entitled the Court to presume 
in terms of s. IH (g), Evidence Act, that the 
guaid’s evidence, if produced, would be unfsvour- 
able to the defendant and that, in consequence 
misconduct by complicity in the theft of some ser- 
vant or servants of. the respondent may be fairly 
inferred from the defendant's evidence. Íp. 6, col. 
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Mr. D. N. Pritt, K.C. and Sir T. Strang- 
man, for the Appellants. 

Sir W. Monekton, K C.and Mr. A.C. Dic- 
kens, forthe Respcndent. 

Lord Thankerton.—This is an appeal 
from a judgment and decree of the High 
Court of Judicature at Bombay dated De- 
cember 21, 1934, which dismissed the ap- 
pellants’ suit, in reversal of adecree of 
the Firet Class Subordinate Judge of 
Surat, dated April 30, 1928, under which 
the appellants obtained decree for the sum 
of. Rs. 25,820 with future interest at 6. 
per cent. 

On.April 7, 1925, the appellants consign- 
ed. 58 bales -of j 
Bombay “Baroda and Central India Rail- 
way Company at Surat, for carriage to Seal- 
dah on the Fastern Bengal Railway, a 
Government railway,on the terms of- Risk 
Note’B, In order to reach the system of the 
Eastern Railway, the consignment had to 
be carried for a considerable distance over 
the system ofthe respondent's Hast Indian 
Railway, which may ‘be referred to as the 
E, I. Railway. | : 

‘Risk Note B is in the form approved by 
the Governor-General in Council under 
8.72 (2). (b) of the Indian Railways Act, 
1890, for use when the goods are despatch- 


ed ‘ab a “special reduced” or “owner's risk” - 


rate. Inthe present case the material 
part of the Risk Note is as follows: 

“Whereas consignment of fifty-eight bales F. P, C. 
P. Goods I. B. tendered by us as per Forwarding 
Order No. 666 of this date for despatch by the B. 
B. & -07 -I. Railway Administration to Sealdah 
Station and for which we -haye -received Railway 
Receipt No 942 of same date ischarged -at a special 
reduced rate instead of at the ordinary tariff rate 
chargeable for such consignment, we the under- 
signed doin consideration of such lower charge 
agree and undertake to hold the said Railway 
administration harmless and fiee frem all respon- 
sibility for any loss, destruction or deterioration of 
or damage tothe said consignment from any cause 
whatever except upon proof that such loss, des- 
truction, deterioration, or damage arose from the 
misonduct of the Railway Administration's ser- 
vants; Provided that in the following cases :— 

“ (a) Non-delivery of the whole of the said consign- 
ment or of the whole of one or more packages form- 
ing part of the said consignment packed in 
accordance with the instruction laid down in the 
Tariff or where there are nosuch instructions pro- 
tected otherwise than by paper or other packing 
readily removable by hand and fully addressed 
where such non-delivery isnot due to accidents to 
trains or to fire. 

“(b) Pilferage from a package forming part of 
the said consignment properly packed asin (a) 
when such pilferage is pointed out to the servants 
of the Railway Administration on or before delivery 
the Railway Administration shall be bound to dis- 
close tothe consignor how the consignment was 
dealt with throughout the time it was in its pos 
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‘cotton piece -goods tothe- 


jes të 


session or control, and if necessary, to giveevidendd 
thereof before the consignor is called upon to prové 
misconduct but if misconduct on the part of the 
railway administration or its servants cannot bé 
fairly inferred from euch evidence the burden of 
proving such misvonduct shall lie upon the con: 
signor. 

This agreement shall be deemed to be made 
separatetly with all Railway Administrations or 
transport agents or other persons who shall he 
carriers for any portion of the transit,” 

Of the 58 bales consigned, only 15 were 
delivered to the consignee at Sealdah, the 
remaiaing 43 bales having been stolen 
while in course of transit on the E. I. Rail- 
way. The present suit was filed on March 
20, 1926, by the appellants, claiming da- 
mages for the nonejalivery of the 43 bales. 
No question is raised in the appeal as to 
the amount of the damages assessed by the 
Subordinate Judge, but the issue is as to 
the liability of the respondent, in view of 
the terms of Risk Note B, and, in particu- 
lar, of the terms of the proviso, as the 
present case comes within case (a) of the 
proviso. It will be convenient to consider 
first the proper construction of the proviso, 
which- contains two distinct provisions. 


‘The first portion of the proviso lays an 
obligation of discloure on the Railway Ad- 
ministration the nature and extent of 
which it will be necessary to consider. The 
second portion of the proviso assumes that 
the obligation of discloure, including the 
giving of the necessary evidence, has ‘been 
discharged, and, ‘impliedly, directs consi-- 
deration. of the material so disclosed be- 
fore.the consignor is relegated to the ori- 
ginal burden of proof of misconduct laid | 
upon him’ if such consideration leads to 
the fair inference of misconduct the Rail- 
way Administration will be liable ; other- 
wise, the proviso will cease to operate, and 
the consignor will be relegated to his ori- 
ginal burden of proof of misconduct. No 
question of misconduct of the Railway Ad- 
ministration, as distinct from its servants 
arises in the present case, but it may be 
noticed that reference to such misconduct 
occurs only in the second portion of the pro- 
viso, and does not occur in the original ob- 
ligation of proof laid upon the consignor. 
Tiheir Lordships reserve any opinion as to 
the construction of this bit of imperfect 
draughtsmanship. 


The first portion of the proviso provides 
that the Railway Administration shall be 
bound to disclose to the consignor “how 
the consignment was dealt with throughout - 
the time it was in its possession’ or con- 
trol, and, if necessary, to give evidence 
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thereof, before the consignor is called upon 
to prove misconduct.” In their Lordships’ 
opinion, this obligation arises at once upon 
the occurrence of either of cases (a) or 
(b), and is not confined to the stage of 
litigation. Clearly one object of the provi- 
sion is to obviate, if possible, the neces- 
sity for litigation. On the other hand, 
the closing words of the obligation clearly 
apply to the litigious stage. .As to the 
extent of the disclosure, it is confined to 
the period during which the consignment 
was within the possession or contro! of the 
Railway Administration ; it does not relate, 
for instance, to the period after the goods 
have been theftuously removed from the 
premises. On the other hand, it does 
envisage a precise statemeut of how the 
consigment was dealt with by the adminis- 
tration or its servants. The character 
of what is requisite may vary according 
to the circumstances of different cases, but,- 
if the consignor is not satisfied that the 
disclosure has been adequate, the dispute 
must be judicially decided. As to the ac- 
curacy or truth of the information given, 
if the consignor is doubtful or unsatisfied, 
and considers that these should be estab- 
lished by evidence, their Lordships are of 
opinion that evidence before a Court of 
law is contemplated, and that, as was pro- 
perly done in the present suit, the Railway 
Administration should submit their evidence 
first at the trial. 

At the close of the evidence for the 
administration two questions may be said 
to arise, which it is important to keep 
distinct. The first question is not a mere 
question of procedure, but is whether they 
have discharged their obligation of dis- 
closure, and, in regard to tnis, their Lord- 
ships are of opinion that the terms of the 
risk note require a step in procedure, which 
may be unfamiliar in the practice of the 
Court; if the consignor is not satisfied 
with the disclosure made, their Lordships 
are clearly of opinion that is for him to 
say so, and to call on the administration 
to fulil their obligation under the con- 
tract, and that the administration should 
then have the opportunity to meet the 
demands of the consignor before their case 
is closed; any question as to whether the 
consignor’s demands go beyond the obliga- 
tion should be then determined by the 
Court. If the administration fails to take 
the opportunity to satisfy the demands of 
the consignor so far as endorsed by the 
Court, they will be in breach of their 
contractual obligation of disclosure. 
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The other question which may be said 
to arise at this stage is whether misconduct 
may be fairly inferred from the evidence 
of the administration; if so, the consignor 
is absolved from his original burden of 
proof. But, in this case, the decision of 
the Court may be given when the evi- 
dence of both sides has been completed. 
It is clearly for the administration to decide 
for themselves whether they have adduced 
all the evidence which they consider desir- 
able in avoidance of such inference of 
misconduct. . They will doubtless keep in 
mind the provisions of s. 114 of the Indian © 
Evidence Act. | 

Turning to the facts of this case, the 
following facts may be taken as not in 
dispute. The consignment was loaded at 
Surat in E. I. Railway wagon No. 11893, 
which was an old type of wagon with two 
side doors and a lower flap door, and the 
doors fastened with rivets. On April 17, 
1925, the wagon was handed over to the 
E. I. Railway at Agra East Bank Station, 
and Ellis patent locks were substituted for 
the rivets on both sides of the wagon. The 
wagon was despatched to Moghal Berai, — 
where it was attached to goods train 
No. 132 Down. The train consisted of 55 
wagons, the wagon in question being 35th 
from the engine, and its locks and seals 
being then intact. The train was in charge 
of Guard J. Rohead from this point until 
Dinapore, a distance ot about 125 miles. 
The times of Down goods train 182 on 
this section, so far as given in evidence, 


were as follows :— f 
2lst April, 1925, Moghal Serai, dep. 20.30, 
22nd ” y Buxar, arr. .0.6, dep. 0.45 
Baruna, run through 1.11. 
Ragnathpura, arr. 2.2, 
dep. 2.22. 
Arrah, arr. 3.57, dep. 5.0. 
Dinapore, arr. 6.55. 
Between Moghal Serai and Dinapore there 
are three stations, Dildarnagar, Buxar and 
Arrah, at which it is the duty of the guard 
—alone, or jointly with the Railway Police 
constable on duty—to caeck the seals and 
locks on both sides of the train. There 
is no evidence as to what happened at 
Dildarnagar, which is between Moghal Serai 
and Buxar. But there is nothing in the 
evidence to suggest any interference with 
the seals or locks before the train reached 
Buxar Station. f 
On the arrival of the train at Dinapore 
it was discovered that the seals and locks 
on the south or off side of the wagon in 
question had been broken and that only 
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15 bales were left, 43 having been remov- 
ed. Guard Rohead then made a report at 
Dinapore, which will be referred to later. 
Meantime, Up goods train 137, which had 
passed down goods train 132 between 
Ragnathpura and Baruna, and which had 
run through Baruna at 1.10 was stopped 
by. the discovery of goods on the line about 
two miles east of Buxar ; these proved to 
be four unbroken bales and some thans, 
or loose pieces of cloth, which had formed 
part of the appellants’ consignment. These 
were taken to Buxar Station. At the point 
where Up goods ‘train 137 stopped, the 
Guard saw 25.or 30 men outside the rail- 
way fence armed with lIathis. Water, 
another train, No. 15 Up express, which 
had: left Ragnathpura at 3.15, was stopped 
shorily before reaching Baruna by the 
discovery of some thans, which were also. 
identified as having formed part of the 
appellants’ consignment. The Railway 
Sub-Inspector of Police. at Buxar made a 
search, but nothing was found within the 
Buxar Station yard up to its outer signal 
and its surroundings on the Baruna side, 
some date mats were found within a mile 
of Buxar,and further east and up to two 


miles east of Baruna some iron bands and: 


outer coverings of bales were found. li 
may be added that certain contents of 
other bales were recovered from a village 
twoor three miles from Buxar and from 
another village ahout 20 miles therefrom. 
No one has been convicted of the robbery 
or theft, but seven villagers, among whom 
there’ was no railway servant, have been 
convicted of receiving stolen property. 

It thus appears that all the goods re- 
covered were found between Buxar and 
Arrah, at which stations there was a duty 
to check the seals and locks, and the history 
of the consignment, over that section of the 
railway was all-important. On the evidence 
itseems certain that the Ellis patent locks 
were opened by means of a privately man- 
ufactured key, and it seems most likely 
that the opening of the lock would be done 
while the train was standing for 39 minutes 
at Buxar Station; it seems clear enough 


that most—and perhaps all—of the stolen” 


bales were removed from the wagon while 
the train was in motion between Buxar 
and a point probably nearer Baruna than 
Arrah. Further, it seems almost certain 
that thethieves must have had information 
which enabled them to expect and to 
identify the train and the particular wagon 
in which this valuable consignment was 
being carried and this information would 
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bə most easily obtained from railway 
servanis. The thieves must have been pre- 
pared for the removal of bales which 
weighed about 340 lbs. a piece and’ which 
would require alargenumber of men for 
their removal within a time reasonable for 
their purpose. ' 

In these circumstrnces, it was the duty 
of the respcndent, in their Lordships’ opin- 
ion, to give the evidence of those of the 
railway servants who were responsible for 
the care of the consignment at Buxar 
and Arrah and during the intervening 
journey. Their Lordships regard the pos- 
sibility of the interference having occurred 
so far back as Dildarnagar as so remote 
that it may be disregarded in the view that - 
they take of the case. 

Guard Rohead, an engine-driver and a 
fireman were on No. 132; none of them 
was made a wilness by the respondent. 
Of those on duty at Buxar during the stop 
of No. 132, Bhagwan Pathak Harischandra 
the assistant stationmaster, and Alamsha- 
khan Abdul Gafur, the railway Police 
constable, who checked one side of the | 
train, gave evidence; Sajatkhan Mahad 
Safilkhan, who wason duty at Ragnath- 
pura, gave evidence that No. 132 stopped 
there from 2.2 to 2.22 for watering the 
engine and cleaning the fire, and- that the 
Guard did not leave his brake. There: is 
no witness from Arfrah, a seal-checking 
station, and no explanation as to their 
absence. The only documentary evidence 
bearing on this matter isa statement made 
by Guard Rohead at Dinapore, after ' the 
discovery of the theft, which will be referr- 
ed to later. : 

The assistant stationmaster, Buxar, states ` 
that No. 132 Down train arrived 
at 0.6 and left at 0.45 and that 
no wagon was taken out of it at 
Buxar. There being four lines in the 
station, the train was on the line next but 
one to the down platform. He states that 
on the arrival of the train, the locks and’ 
seals of all the wagons were examined by 
Guard Rohead and the constable, Alamsha- 
khan, and were found correct; it ceems 
clear that he was relying on their report: of- 
their examination. Alamshakhan states‘ 
that he examined the locks „and seals of 
No. 182 Down train, on the down platform 
side, immedistely on the arrival of the 
train and found tLem intact. He states that 
the offside was checked by the guard, and 
that the guard wrote the remark certifying 
all correct in the seal-checking hook, the 
entry being also signed by him. “That 
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book remains in the Police Station, but is 
preserved for one year only. It is clear that 
39 minutes was beyond the time usual 
for locomotive requirements, and it is 
stated by scme of the witnesses that the 
guard usually checks the platform side; 
these points might have been cleared up by 
the evidence of the guard, in addition to 


the evidence of his having in fact made 
the check, to which he alone could 
speak, 


The statement cf Guard Rohead made 
at Dinapore is not evidence of the correct- 
ness of the statements made in it; these 
should have been proved by Rohead. 
Further the statements made in it are 
such as call for explanation. Three of them 
may be quoted: — d 


“(1 Where did you 
last check seals, 
ete, and 
them correct? 

(10) Where was the joint 
Police and Traffic 
Check last made 
of the seals of 
wagons on your 


Arrah. 

Arrah Passia as correct, 
At Arrah the Policeman 
must have mistaken it 
for a non-seal wagon as 
there were a number on 


train and with the train loaded with 

what result ? stone, The side I 
checked was correct, 

(15) Further remarks As I thoroughly checked 


which you consi- 
der might help 
the Police in ob- 
taining a clue to 
the theft. 


all seals at BAR, this 
wagon was tampered 
with either at BXR 
after checking or at 
Ara when shunted on 
the Up line for 6 Dn.” 


As already stated, no witness was 
called who could speak as to what happen- 
ed at Arrah when the train stopped 
for over an hour; there is no explana- 
tion as to the absence of the Policeman 
who is alleged in the above statement 
to have checked the offside of the 
train. 


In the opinion of their Lordships, the 
absence of Rohead is a serious matter, 
and itis necessary to refer to various steps 
in the proceeding which related to Rohead. 
But first it may be noted that Rohead's 
statement was not produced until Jaunary 10, 
1928. The trial began on November 29, 1927, 
when it was adjourned; it was resumed 
on January 10,1923, and ihe rest of the 
defendants’ evidence was taken on January 
11, 12, 13, 16, 17, 18 and 19. 


On April 21, 1927, the defendants applied 
for a commission to Patna-to examine 
seven named persons as witnesses, who 
were stated to reside at .a distance of 
about :1,800 miles. -The application was op- 
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posed and was refused on the ground that 
these persons were all then in the service 
of the defendants, who were in a position 
to compel their attendance in Court with- 
out any great cost. Five of these persons 
were among the defendants’ witnesses at 
the trial. A sixth was Sital Prasad Singh, 
seal checker at .Dinapore, whose absence 
from the trial was accounted for by illness. 
The seventh was Guard Rohead. 

On December 10, 1927, the plaintiffs pro- 
posed interrogatories to be answered by 
the defendant, of which No. 3 was :—‘‘What 
is the standing of Guard J. Rohead who 
you say conducted 132 Down on 21-4-25 
from Moghal Serai to Buxar? Ishe in 
your service now. If not, when did he re- 
tire or resign ? State the cause of his re- 
tirement or resignation, if any.’ This ap- 
plication was opposed and was refused on 
the same day by the Court on the ground 
that it was tco late, as the trial had already 
started. | 

In response'to a request by the plaintiffs, 
probably as the result of the above refusal 
for information as to the whereabouts of 
Guard Rohead, the defendant on December 
15, replied that the information could not 
be supplied. The plaintiffs wrote again on 
December 24,and, on January 3, 1928, the 
defendant replied as follows :—“I regret I 
am “unable to disclose the address of the 
above-named (Guard J. Rohead) who is at 
present on leave preparatory to retirement. 
However I will be prepared to forward any 
communication from you to him atthe ad- 
dress given me.” k 

On January 10, 1928, when the trial was 
resumed, the defendant filed an affidavit, 
giving answers to the interrogatories which 
had been refused on December 10, 1927, 
and, in answer to No.3, stated, Guard J. 
Rohead joined railway service in 1902. He 
is now on farlough prior to retirement from 
December 14, 1927. He retired under age 
limit.” . 


ó 


On January 19, 1923, on the conclusion 
of the evidence of their last witness, the 
defendants made an application which was 
opposed by the plaintiffs and was rejected 
by the trial Judge as follows :— 


“The defendants submit that :— 

1. That the defendants are prepared to examine 
jn addition to the witnesses already examined, any 
other witnesses whom the plaintiffs want the rail- 
ways to examine in order to show how the con- 
signment was dealt with while in possession of the 
railways provided the Honourable Court deems it 
necessary to do so. 

Plaintiffs be, therefore, called upon to state 
whether they want any witness tobe examined by 
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the railways regarding the dealing of the consign- 


mènt. 

January 19, 1928. J. G. MODY. 

January 21, 1928. 

Defendants have already submitted to Court on 
January 19, 1928, that they have closed their case ; 
This application does not lie in face of the fact that 
the defendants have to lead evidence as to how the 
consignment has been dealt with andthey have to 
satisfy their requirements of law. They have not 
chosen to examine the person8 who conducted and 
guarded 132 Dn. and also other persons on this 
train and other important wiinesses on their behalf 
nor have they tendered them for cross-examination 
in spite of over-repeated applications. Thereafter 
it will be forthe Court to see whether the defen- 
dants have led the whole evidence satisfactory for 
the requirements under lawandto make adverse 
inferences against the defendants if they have 
chosen not to examine such important witnesses 
‘before they close their case. This application is, 
therefore, made by the other side under the pre- 
tence of showing the bona fides which they have 
not shown. Under the circumstances such an ap- 
plication isnot legal and maintainable. 
: B. B. MODI. 

Vakil. 

_, The plaintiffs cannot be called*uponnow to state 
if any other witnesses are necessary to be examined 
by defendants for the purpose in question. The 

- defendants have already closed their case and they 
themselves arethe best Judges as to what evidence 
they are bound to lead tosatiefy the Court on the 
question in hand Application filed.” 

January 21, 1928, P. 0, DESAI, 

s Sub-Judge. 

The learned Judge appears tohave con- 
fused the two distinct questions ab this 
stage to which their Lordships have already 
reterred. It must have been obvious to the 
defendants that Rohead was an essential 
‘witness as to the dealing with the consign- 
ment, and they are here clearly informed 
—and not for the first time—that the plain- 
tiffs so regarded him. Not only was he 
essential to the proof of his statement at 
Dinapore, but he should have been submitt- 
ed for cross-examination. The defendants’ 
application for a commission over seven 
months before ithe trial of one of their 
own servants, was unreasonable and was 

-rightly refused; apart. from any other 
reason, the plaintiffs were entitled to 
claim that the evidence of such an impor- 
tant witness should be given at the trial. 
The ultimate absence ofthe witness from 
the trial was never adequately explained, 
for the attempt to get a commission to ex- 
amine Rohead after the evidence of both 
sides had been elcsed merely throws into 
contrasis their previous attitude, and sug- 
gests that they were trying to put a better 
appearance on their previous default. If 
that application had been made in Decem- 
ber or early in January, it might then have 
„at least shown their readiness to make 
‘Rohead’s evidence available. . 
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While their Lordships would beinclined 
to hold that the respondent, by his failure 
to submit the evidence of Rohead, was in 
preach of his contractual obligation to give 
the evidence necessay for disclosure of 
how the consignment was dealt with, they 
are clearly of opinion thatthe failure to 
submit the evidence of Rohead,in the 
circumstances of this case, entitles the 
Court to presume, in terms of s. 114 ig) of 
the Evidence Act, that Rohead’s evidence, 
if produced, would be unfavourable to the 


respondent, and that in conse uence, mis-. 


conduct by complicity in the theft of some 


servant or servants of the respondent may, 


be fairly inferred from the respondent's 
evidence. It is unnecessary to refer to the 
appellants’ other contentions, but, except 
as tu the unexplained absence of the Police- 


man, who ig said by Rohead to have cheek- 


ed the offside of the train at Arrah, their 
Lordships were not seriously impressed by 
the appellants’ criticisms as to the none 
production of witnesses by the respondent, 
including Devraj, Vira and others. 

Their Lordships will, therefore, humbly 
advise His Majesty thatthe appeal should 
be allowed, that the judgment and decree 
of the High Court should be set. aside, and 
that the decree of the. Subcrdinate Judge 
should be restored, the appellants to have 
the costs of this appeal and their costs in 


the High Court. 
N. Appeal allowed. 
Solicitors for the Appellant.—Messrs. 


Lattey & Dawe. MA 
Solicitors for the Respondent.—The Soli- 
citor, India Office. 


PRIVY COUNCIL 
Appeal from the Calcutta High Court 
March 12, 1937 
Lorp A.LNESS, Ste SHADI DAL AND 
SIR Georch Rankin. . 
Kumar PRAMATHA NATH RAY 
AND OTHERS ~ APPELIANTS 
versus 
NANI LAL ROY AND OTHERS — 
RESPONDENTS 

Fishery Rights—Boundary dispute—Test to ascer- 
tain boundary line —Rennell's map, value of ~Bengal 
Regulation (XLIX of 1793), as amended by Regula- 
tion VI of 1813—E fect of. 

The correct test’ in ascertaining the boundary 
line between jalkars isto follow the principle that 
it must now be taken as decided in Bengal that the 
Government's grantee can follow the shifting river 
for the enjoyment of his exclusive fishery so long 
as the waters form part of the river system within 
the upstream and downstream limits of his grant, 


! 
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whether the Government ownsthe soil subjacent to 
such waters ag being the long-established bed, or whe- 
ther the soil is still ina riparian proprietor as being 
the site of the river's recent encroachment. Srinath 
Roy v. Dinabandhu Sin (1), applied. [p. 10, col. 2.] 

: Rennell's map, though imperfect, can be acted upon 
in questions relating to boundaries of jalkars especi- 
ally when it has been put forward before the Gom- 
missioner for the very purpose for which it has been 
used. Secretray of State v. Kalika Prosad (8), 
Secretary of State v, Annada (1), Haradas v. Secre- 
tary of State (8) and Naresh Narayan Roy v. Beere- 
tary of State (9), referred to. 

The general effert of Regulation XLIX of 1793 as 
amended by Regulation VI of 1813 is that the Oivil 
Court should determine summarily upon the basis 
of actual possession which ofthe disputants should 
be maintained in possession subject always to the 
Tight of any other to establish his title by a regular 
suit. [p. 8, col. 1.) 


Messrs. A. M. Dunne, K. C. and W. 
Wallach, for the Appellants. 

Messrs. L. De Gruyther, K. C. and S. 
Byam and, J. L. Roy, for the Respondents. 

Sir George Rankin. - The problem in 
this case is to ascertain the boundary 
between two fisheries (jalkars) in the River 
Padma where it flows between the districts 
of Dacca. and Faridpur. The appellants 
are Proprietors of the upper and the con- 
testing respondents of the lower fishery. 
There is no gap between the two: the 
upstream limit of the respondents’ fishery 
is the downstream limit of the appellants. 
Tn each case the fishery right dates from 
before the Permanent Settlement, but is now 
part of a permanently settled estate. The 
appellants’ estate is called Char Mukundia, 
| the respondents’ is called Bikrampore. The 
water in question being a public navigable 
river the right of fishery is not a mere 
appurtenance of the adjacent land but is in 
origin dependent on a grant from Govern- 
ment, and as the river changes its course 
from time to time the right of fishery follows 
the river: Srinath Roy v. Dinabandhu Sin 
(1) is a decision on this very water. : 

From time to time for a hundred years 
and more disputes over the boundary 
between the two jalkars have claimed 
attention from the Criminal and Civil Courts. 
The dispute which gave rise to the present 
litigation occurred in 1917, and, in the 
usual course. resulted in a magisterial order 
of October 31, 1918, under s. 145 of the 
Criminal Procedure Code. This order was 
in favour of the appellants and to the effect 
that they were entitled to remain in posses- 
sion of that part of the fishery which was 


(1) 41 IA 221;25 Ind. Cas. 467; 18 O W N 1217; 
(1914) M W N 654; 1 L W 733; 16 M L T 319;12 A L 
a 200149 385; 16 Bom. L R 901; 43 O 489 


“accepted and proceeded 
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in dispute until a Civil Court should other- 
wise delermine. The Bikrampore party 
were thus forced into the position of plaint- 
iffs and on September 30, 1921, the contest- 
ing respondents accordingly brought their 
suit Claiming a declaration that the fishery 
right of the appellants Char Mukundia 
estate stopped at a point some seven miles 
upstream from the limit which the appel- 
lants recognised. 

The Subordinate Judge at Dacca settled 
issues in 1922, and in February, 1923, Mr. 
Anukwul Chandra Ghosh, a Pleader skilled in 
survey work and with experience of river 
surveys, was appointed Commissioner to 
make a local investigation and prepare a 
case map. This work he carried out in the 


“dry season of 1924-25,a few days in 1923 


being all that could be devoted toit in that 
year. His report—a highly creditable one— 
is dated July 10, 1926, and was accompanied 
by maps drawn tothe scale of four inches 
to the mile, together with detail maps of 
certain parts of the locality drawn toa 
larger scale (16 inches to the mile). The 
trial began effectively in November, 1927, 
and the Subordinate Judge on February 28, 
1928, dismissed the suit with costs. On 
appeal to the High Court at Calcutta, 
Dwarkanath Mitter and S. K. Ghose, JJ. 
reversed this decision and declared the 
boundary between the two fisheries to lie 
at an intermediate point giving rather more 
than half of the disputed stretch of river to 
the defendants. The learned Judges have 
upon the map 
drawn by the Commissioner and the line 
taken by them to show the boundary is 
drawn from a point (station 160) which repre- 
sents a pipal tree standing in 1820 in the 
homestead of one Sadananda Guha of 
Dheukhali toa point one quarter of a mile 
north-west of the site of a village called 
Sabdy Char, appearing in map No. 16 of 
Rennell’s Atlas but no longer in exis- 
tence. 

Upon this appeal, neither party seeks to 
challenge the title of the other to the jalkar 
right which is part of each revenue paying 
estate. Nor is the question any longer 
complicated by claims that either fishery 
has been extended to wider limits by 
reason of adverse possession. It is only 


‘too clear that for a century both parties 


have from time to time exercised rights 
over the disputed portion of the river and 
have throughout made conflicting claims. 
Hence though on boundary disputes posses- 
sion is not seldom the best test no clear 
result can be obtained from it in the present, 


o 
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instance. It is common ground that the 
Tights of the parties must be discovered 
from the definilion given to them in 1797, 
1516, 1820 and 1843 as the result of litiga- 
tion between their predecessors in title. 
The appellants by their learned Counsel 
„stress the burden which lies upon the 
plaintiffs to prove that their right extends 
over the disputed area and maintain, not so 
- much that the appellants håve proved the 
boundary asserted by themselves, as that 
there are not sufficient materials to identify 
the boundary as falling anywhere within 
the seven miles in dispute. The respon- 
dents on the other hand maintain that 
the line drawn by the High Court 
can be shown to represent at the present 
day the result ofthe decisions above-men- 
tioned. Mr. de Gruyther on their behalf 
relies upon certain decisions of this Board 
as corrective cf an undue scepticism in 
such matters. Rajcoomar Roy v. Gobind 
Chunder Roy (2), Lukhi Narain Jagadib v. 
Maharaja Jadu Nath Deu (3), Munmohini 
Debi v. Watson & Co. (4) and Dinomoni 
Chowdhrani v. Brij Mohini Chowdhrani (5). 
These cases are called in aid to show that 
in boundary cases of this type the appel- 
lants, in order to set aside the decision of 
‘the Court below, should come prepared to 
show clearly where it is wrong and what 
other course is right, and that uere lack 
of precision in the materials dces not re- 
lieve the Court of the duty of settling a line 
upon the evidence before it. 

| me 
‘karis, dated respectively September 11,1816 
and June 28, 1843. The (ones is the de- 
cision of the Civil Court at Jalalpur in a 
Proceeding of a summary characier under 
Regulation VI of 1813: the latter is the de- 
cision of the Principal Sadar Amin at Dacca 
in a Yagular suit. 

Regulation. XLIX of 1793 made provision 
for preventing affrays respecting -disputed 
boundaries and its provisions were 
amended by Regulation VI of 1313, The 
' general effect of this legislation was that 
the Civil Court should determine summarily 
upon the basis of actual possession which 
of the _diputants should be maintained in 
possession subject always to the right of 
any other to establish his title, by a regular 
outs ea 1816 os Richard Walpole was 
acting—to use his ow 'ds— as“ - 
(2) 19 I A 140; 19 © 660; veer ea 
(8) 21 I A 39; 21 O 504; 6 Sar, 408 (P. 0.). 

(4) 271A 44; 27 O 336; 4 O W N 113; 7 Sar. 562 


(P. 0). 
(5) 29 I A 24 at p. 34; 290187: 12 M L J 83; 4 Bom. 


, 


L R 167; 6 O W N 386; 8 Sar, 224 (P. O2 


decisive documents are two ruba-` 
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mary Court” under Regulation VI in con- 
sequence of a dispute about the fishery 
righis in this part ofthe Padma. The dis- 
pule had been dealt with by a Magistrate 
who had fined the men of Char Mukundia, 
but his order had been set aside, and on a 
bond to keep the peace having been given, 
the matter had been sent for decision 
under Regulation VI. Mr. Walpole found 
in effect that two decrees had, under Regu- 
lation XLIX of 1793, been granted to the 
zemindar of Char Mukundia; the writ of 
possession (amaldari) dated February 10, 
1797,in one case and the amin’s report 
(roidau) of delivery of possession in the 
other were tiled before him. The effect 
of these cases had been that the Civil Court 
‘had found that the downstream limit of 
the fishery of Char Mukundia was “Ohar 
Shahabuddin” in pergana Jalalpur and had 
delivered possession down to a line from 
“Ohar Shahbuddin” to ‘the bari of Hari 
Narayan Chakraburty of Harina”. Ithad ` 
already in 1797 rejected the contention 
which the Bikrampore party persisted in 
for another hundred and forty years—that 
the rights of Char Mukundia stopped short 
ata mole northerly line from Narkolberia 
to Bangaberia near a place called Nawab- 
ganj. As no regular suit had been filed 
to set aside these previous decisions, Mr. 
Walpole in 1816, reaffirmed the boundary 
which they had laid down. 


The Bikrampore party at length brought 
a regular suit (December 30, 1831), but 
omitted toimplead one Sarkies to whom’ 
Char Mukundia had keen sold in 1827. 
This suit having failed they brought an- 
other in 1539 and succeeded befcre the 
Munsif. The rubakari of 1843 is the de- 
cision on appeal reversing the Munsif and 
dismissing this second suit as time-barred. 
From it we learn ihat Mr. Walpole’s de- 
cisiun of 1816 Lad teen contiimed on ap- 
peal aud had been followed by prcceedings 
tor delivery ci possession. At first an 
amin Dharmadas Basu had demarcated the 
boundary at a point to which the, Bik- 
rampcre party objected, whereupon the 
Munsif of Hajigunge one Kashinath Roy 
had himself been deputed to mark the 
boundary by hxing bamboo posts. This 
he nad done on January 13, 1820, drawing 
his line east to west from Sadaikhali 
lying norih of Sahebdir Char turough 
Krokerchar to Dheukhali andthe old vil- 
luge of Harina ending near:tothe house 
of Sadananda Guha at Dheukhali. Both 
sides objected to this line. Bikrampore. 
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approved of its eastern terminusat Sadai- 
kali but said that westwards the line should 


have been drawn to Amirabad instead of 
being taken so far south as Dheukali. 
Char Mukandia objected that the line was 


too far north at all points—that it should 
have run wesiwards from the river Satar 
where there is a Khal through Char 
Dabail and Koshuvanga. Ths zemindar 
of Char Mukundia had taken objection to 
the line laid down by Kashinath but his 
petition had been dismissed: he was told 
to bring a regular suitif he wanted to 
alter the line, but this he had never done. 

Their Lordships agree with the learned 
Judges of the High Court that in view of 
this history, the line laid down by Kashi- 
nath is the correct criterion in the present 
case and they proceed accordingly to con- 
sider whether upon the evidence this line 
has been ascertained and relaid. A main 
dispute at the time (1820) was whether the 
line should have ts eastern end to the 
souh or tothe north of Sahebdir Char, 
which by that time had been washed away 
and it is plain that Kashinath had decid- 
ed in favourof the latter view. A careful 
examination of the Commissioner’s report 
in the present case has satisfied their Lord- 
ships that the High Court has rightly up- 
held his view that station 140 on the case 
map correctly represents the western ex- 
tremity of the Kashinath line—viz., the 
house of Sadananda Guha at Dheukhali. 
The eastern extremity—the place called 
Sadaikhali north of Sahebdir Char—has 
been fixed by relaying from Map No. 16 of 
Rennell’s Atlas (published in 1780) the vil- 
lage marked as Sabdy Char and as lying 
on the eastern orleft bank of the river. 
A fixed point from which to effect this 
relay has been obtained in Baraikhali Math 
an old building which still sabsists and 
the correctness of this relay cannot be 
effectively disputed. The river having 
moved north and east, the spot which marks 
the place of Sabdy Char is nowon the 
right bank ofthe main stream, and the 
line drawn from Dheukhali to a point one 
quarier of a mile north-west thereof has to 
be prolonged in order to cut across the 
river and form the dividing line beteen the 
jalkars. 

Their Lordships are satisfied that the 
line thus oblained and adopted by the 
High Court as the boundary has been 
arrived at by making ‘the best use of the 
materials now available to identify the 
line drawn by Kashinath, and dofnot think 
that {the appellants have been able‘Sto 


’ 
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show any substantial objection to it. That 
the Sabdy Char circa 1770, might not 
be the Char Shahabuddin or Sahebdir 
Char of 1797 is a possibility but little 
more, and though a time came when it 
was washed away to re-appear years after- 
wards on the other bank, there is no 
reason to suppose that the name was given 
to more than ope village or meant different 
places at different times. For the purpose 
of defining the boundary between jalkars 
to fix a spot on the bank of the river by 
Rennell’s map is to make a very proper 
use of Rennell’s map; to show the courses 
of rivers was the main purpose of his 
survey. For the exact position of mouzas 
his map cannot claim equal accuracy and 
for deining the boundaries of mouzas or 
estates its accuracy is still less. The 
village which matters in the present case 
lay, however, on the very edge of the 
river and there is no good ground for 
rejecting this evidence of its position. 
The value of Rennell’s maps has been 
not seldom considered by the Courts in 
Bengal: severe criticism was their lot in 
Secretary of State v Kalika Prosad (6),when 
the question was as to the limit of a 
permanently settled mouza. In Secretary of 
State yv. Annada (7), they were relied upon 
in a case Where the bank ofa river was ad- 
mittedly the boundary line of the pergana 
and the Court presumed that the same 
line existed at the decennial settlement. 

In Haradas v. Secretary of State (8), 
Lord Buckmaster, after full recognition 
of the difficulties aud imperfections of 
Rennell’s map, relied upon it for the 
purpose of ascertaining the bed of the 
river at the time of the Permanent Settle- 
ment. 

“It may be that any assumption that can now 
be made cannot be exact, but some assumption is 
necessary. They think upon the whole that the 
right course to follow is that taken by the surveyor 
of experience to whom this matter was referred by 
the Subordinate Judge, namely, to adopt the 
position of the river as shown in Rennell's map, 
and toadopt that map as far as possible to the 
conditions now known to exist.” 

In Naresh Narayan Roy V. Secretary of 
State (9), this view was again adopted 
by the Board. Their Lordsurps are pre- 
pared to uphold tne Commissioner and 
the High Court in acting upon Rennell's 


(6) 15 O L J 281; 14 Ind. Cas. 609. 

(1) 34 G Ld 205; 66 Ind, Cas, 287. 

(8) 26 C L J 590'at p. 603; 13 Ind Cas. 361; 22 M L 
T 438; (1918) M W N 28; 20 Bum. L R 49 (B.C). 

(9) 500 446 at p. 452; 77 Ind. Cas. 1018; ATR 1923 
POL; 32M LT 169; (1923) M W N 511; 45 M L J 444; 
28 O W N 453; 501 Ajl21 (P, O1 
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map in the present case: all the more 
confidently that it was put forward by the 
appellants’ representatives before the 
Commissioner for the very purpose for 
which it has been used-—viz., to locate the 
Eahebdir Char of 1797. 

In contrast with the line claimed by 
the appellants, the line drawn by the High 
Court has the merit of being consistent 
with the decision of certaim suits of~ 1909 
between the parties. The limits within 
which the fishery rights were in dispute 
in 1909 did not extend so far north as to 
touch the boundary line now drawn by 
the High Court, but the northern limit 
of the area then in dispute came far 
north of line contended for by the appel- 
lants. The suits of 1909 were in 1913 
decided by a well-known autbority on 
the land Jaws of Bengal Mr. Saroda Charan 
Mitter : acting as arbitrator he gave the 
whole of the area then in dispute to the 
Bikrampore party. For the present appel- 
lants it was contended that this decision 
sbould be ignored because it was given 
before this Board had, in 1914, decided 
that the territorial limite of the zemindari 
were not the measure of the jalkar right 
[Srinath Roy's case Supra] but the 
decision so far frcm being new doctrine 
in Bengal was based upon a long course 
of decisions including, e.g. Tarini Churn 
Sinha v. Watson. & Co. (10). Moreover, 
their Lordships cannot find that the arbi- 
trator's decision was in conflict therewith. 
Indeed the grounds of his decision san 
hardly mstter for the present purpose: if 
the plaintiffs established their right as sub- 
sisting in 1909 they cannot have lost it 
altogether by reasons of the river moving to 
the north and eastas they are entitled to 
“follow the river.” 


Learned Counsel for the appellants sug- 
gested, in his rely, that even if the line 
be rightly drawn from Dheukali to the 
point north of Sahebdir Char, there was 
some injustice in the boundary arrived at 
by prolonging theline so as to intersect 
the present river. The injustice in this 
case is not apparent to their Lordships 
and. they have not been put in possession 
of any better method for applying the form- 
er boundary to the changed stream nor 
shown that materials for the purpose exist 
on the record. The correct test in each 
case would seem to be that stated in the 
following passage from the judgment of the 
Board delivered by Lord ‘Sumner in 


(10) 170 963. 
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Srinath Roy's case (1). 

“It must now be taken as decided in Bengal that 
the Government's grantee can follow the shifting 
river for the enjoyment of his exclusive fishery so 
long as the waters form part of the river system 
within the upstream and downstream limits of his 
grant, whether the Government owns the soil sub- 
jacent to such waters as being the long-established 
bed, or whether the soil is still in 9 riparian pro- 
prietor as being the site of the river's recent 
encroachment,” 

The appellants have all along contended 
just as the plaintiffs have, for a line to be 


-ascertained by prolonging the previous 


boundary line and if “the upstream and 
downstream limits of (the plaintiffs’) grant” 
are tobe otherwise determined or applied, 
it was necessary for the appellants to 
make a proper caseto that effect. 

It appears to their Lordships that the 
plaintiffs original claims in this case are 
those which were negatived in 1797 and 
the appellants’ those which were rejected 
in 1820; and that the decision of Munsif 
Kashinath which was binding upon both 
hus been correctly interpreted and applied 
by the decree-under appeal. Their Lord- 
ships will humbly advise His Majesty that 
this appeal should be dismissed with costs. 

N. Appeal dismissed. 

Solicitors for the Appellants: —Messrs. Hy. 
S. L. Polak & Co. 

Solicitors for the Respondents:—Messrs. 
Barrow Rogers & Nevill. 





PRIVY COUNCIL. 
Appeal from the Supreme Court of Canada 
January 28, 1937 
Lorp ATKIN, Lorp THankerton, Lorp 
MaAOsILLAN, Lorn Wriaat (Master 
or TAB Routs) AND Str Sipney Row arr 
Tun ATTORNEY GENERAL or BRITISH: 
COLUMBIA-——AppsLLANT 
h versus 
Tus ATTORNEY GENERAL or CANADA 
AND OTHERS—RESPONDENTS. 

Canada —Powers of legislation of Parliament— 
Natural Products Marketing Act, 1934, as amended by 
the Natural Products Marketing Act, Amendment 
Act, 1935— Whether ultra vires of the Parliament of 
Canada—Privy Council—Practice—Constitutional 
questions—Claims for relief not formulated in Domi- 
nion Court—Whether will be entertained. 

The provisions of the Natural Products Marketing 
Act, 1934, as amended by the Natural Products Mar- 
keting Act Amendment Act, 1935, cover transactions 
in any natural product which are completed within 
the Province, and have no connection with inter- 
provincial or export trade. The Act purports to 
affect property andcivil rights inthe Province, and 
if not brought within one of the enumerated classes 
of subjects in s. 91, British North America Act, 
must be beyond the competence of the Dominion 
Legislature. The enactments in so faras they relate 
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to matters which are in substance local and pro- 
vincial are beyond the jurisdiction of Parliament, 
Parliament cannot acquire jurisdiction to deal in 
the sweeping way in which these enactments ope- 
rate with such local and provincial matters by 
legislating at the same time respecting external 
and inter-provincial trade and committing the re- 
gulation of external and inter-provincial trade and 
the regulation of trade which is exclusively local and 
of traders and producers engaged in trade which is 
exclusively local tothe same authority. The Actis 
ultra vires the Parliament of Canada. [p. 12, col, 


t is of special importance in constitutional ques- 
tions that ths Privy Oouncil should, if possible, have 
the assistance of the opinion of the members of the 
Supreme Court; andas a general rule, the Board 
will not be prepared in such cases to entertain 
claims for reliel which have never been formulated 
in the Dominion Court. [p. 12, col. 2.] 


Messrs. J. W. de Parris, K.C. and Wil- 
frid Barton, K. C., for the Attorney-Gene- 
ral of British Columbia. 

Messrs. R S. Robertson, K. C. St. Laurent, 
Plaxton K.C. and Peter Wright, for the 
Attorney-General of Canada. 

Messrs. Roebuck, K. C. (Hon) I. A. Hump- 
hries, K.C. for Ontario and G. Morietta, 
K. C., for the Quebec. 

Messrs. McNair and Gaham, for the Res- 
pondent. 

Lord Atkin.—This is an appeal from 
the Supreme Court on a reference by the 
Governor-General in Council, dated Novem- 
ber 5, 1985, raising the question whether 
the Natural Products Marketing Act, 1934, 
as amended by the Natural Products Market- 
ing Act Amendment Act, 1935, is ultra 
vires of the Parliament of Canada. The 
` Supreme Court unanimously answered the 

question in the affirmative. 

The Act consists of two parts. The 
first provides for the establishment of a 
Dominion Marketing Board whose powers 
include powers to regulate the time and 
place of which and the agency through 
which natural products to which an ap- 
proved scheme relates shall be marketed 
and to determine the manner of distribu- 
tion and the quantity, quality, grade or 
class of the product that shall be marketed 
by any person at any time and to prohibit 
the marketing of any of the regulated 
products of any grade, quality or class. 

There are other regulatory powers which 
need not be further specified A scheme 
to regulate the marketing of a natural 
product is initiated by a representative 
number of persons engaged in the pro- 
ductiun or marketing of the natural pro- 
duct. It can be referred by the appro- 
priate Minister to the Board and if they 
approve the scheme as submitted or 
amended by them and it is further ap- 
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proved by the Minister, the Governor- 
General in Council may approve the 
scheme. It is essential that the Governor- 
General in Council shall be satisfed either 
that the principal market for the natural 


product is outside the province cf pro- 
duction or that some part of the pro- 
duct produced may be exported. ‘fhe 


latter provision makes it clear that the 
regulation may apply to marketing trans- 
actions in natural products which have 
nothing to do with foreign export or 
inter-provincial trade. If the Minister is 
satisied that trade and commerce in a 
natural product are injuriously affected 
by the absence of a scheme prepared as 
above, he may himself propose a scheme 
for approval of the Governor in Council. 
The Governor in Council is given power 
by order or regulation to regulate cr 
restrict importation into Canada of a 
natural product which enters: Canada in 
competition with a regulated product: and 
to regulate or restrict’ the exportation from 
Canada of any natural product. Part IT 
contains provision for the appointment by 
the Minister of a Committee who may be 
entrusted with the duty of investigating 
all matters connected with the production 
or marketing of natural or regulated 
products for the purpose of ascertaining 
the charges made in distribution of a 
natural or regulated product. The receipt 
against the interest of the public of an 
excessive charge is made an indicatable 
offence and there are provisions for the 
trial of such offences. 


There can be no doubt that the provi- 
sions of the Act cover transactions in 
any natural product which are completed 
within the province, and have no connec- 
tion with inter-provincial or export trade. 
It is, therefore, plain that the Act purports 
to affect property and civil rights in the 
province, and if not brought within cne 
of the enumerated classes of subjects in 
section 91, must be beyond the competence 
of the Dominion Legislature. It was 
sought to bring the Act within icl. (2) of 
s. 91, namely, The Regulation of Trade 
and Commerce, Emphasis was laid upon 
those parts of the Act which deal with 
inter-provincial and export trade. Buttle 
regulation of trade and commerce does 
not permit the regulation of individual 
forms of trade or commerce confined to the 
province. In his judgment the Chief 


Justice says — 
“The enactments in question, therefore, in so far 
as they relate to matters which are in substance 
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local and provincial are beyond the jurisdiction of 
Parliament. 
to deal in the sweeping way in which these enact- 
ments operate with such local and provincial matters 
by legislating at the same time respecting external 
and inter-provincial trade and committing the regula- 
tion of external and iuter-provincial trade and the 
regulation of trade which is exclusively local and 
of traders and producers engaged in trade which 
is exclusively local to the same authoriry, King v. 
Eastern Terminal Hlevators (1). 6 


Their Lordships agree with this and find 
it unnecessary to add anything. There 


was 2 further attempt to support theAct. 


upon the general powers to legislate for 
the peace, order and good government 
of Ganada., Their Lordships have al- 
ready dealt with this matter in their 
previous judgments in this series and 
need not repeat whatis there said. The 
judgment of the Chief Justice in this case 
is conclusive against the claim for validity 
on this ground. In the result, therefore, 
there is no answer tothe contention that 
the Act in substance invades the pro- 
vincial field and is invalid. It was, how- 
ever, urged before us that portions of the 
Act notably s.9 in the first part and 
the whole of Part II are within the com- 
petence of Parliament. Section 9 because 
it only purporis io deal with inter-pro- 
vincial or export trade; and Part If because 
it goes no further than the similar pro- 
visions in the Combines Investigation Act 
and is a genuine exercise of the Dominion 
legislative authority over criminal law. 
Reference was made tos. 26 of the Act 
which is in these terms :-— 

“If it be found that Parliament has exceeded its 
powers in the enactment of one or more of the 
provisions of this Act, none of the other or remaining 
provisions of the Act shall, therefore, be held to ba 
inoperative or wltra vires, but the latter provisions 
shall standas if they had been originally enacted 
as separate and independent enactments and as the 
only provisions of the Act; the intention of Parla- 
ment being to give independent effect tothe extent 
ofthe powersto every enactment and provisions in 
this Act contained”. 

lt is said that this a plain indication 
of the intention of the legislature to pass 
any portion of the Act which might be 
valid in itself, in, however, truncated form, 
the whole Act is left after rejecving the 
other portions. Moreover, Counsel for 
British Columbia urged the Board to make 
a declaration that it was only so far as 
authority was conferred on the Board to 
deal with local matters not necessarily 
ancillary to the main power that the Act 
was ultra vires and that the validity of 
each scheme must be determined as 


* matters arise under it. No such declara-. 
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tion was asked for from the Supreme 
Court. British Columbia did not even 
appear at the hearing in Canada: and there 
is no claim for such a declaration in the 
case filed before this Board. fe is of special 
importance in constitutional questions that 
this Board should, if possible, have the 
assistance of the opinion of the members 
of the Supreme Court: and as a general 
rule the Board will not be prepared in 
such cases to entertain claims for relief 
which have never been formulated in the 
Dominion Court. In no event, therefore, 
would they have acceded to the request 
for such a declaraticn a mentioned. above. 
It does appear that the question of 
severability was raised in the factums of 
the Dominion and Ontario and their Lord- 
ship were told and of course accept the 


‘statement that this pint was mentioned to 


the Supreme Court. It cannot, they think,. 
have been emphasised, for the very careful 
judgment of the Court makes no - mention 
of it. There appear to be two answers. 
In the first place it appears to their Lord- 
ships that the whole texture-of the Act is 
inextricably interwoven and that neither 
6. 12 nor Part II can be contemplated as 
existing independently of the provisions 
as to the creation of a Board and the 
regulation of products, There are no 
separale and independent enactments to 
which s. 26 could give a real existence. 
In the second place both the Dominion 
and British Columbia in their cases filed 
on this appeal assert that the sections ~ 
now said to be severable are incidental 
and ancillary to the main legislation, Their 
Lordships are of opinion that this is true: 
and ‘that as the main legislation is invalid 
as being in pith and substance an encroach- 
ment upon the provincial rights, the- 
sections referred to.must fall with it as 
being in part merely ancillary to it. This 
relieves them from the task of deciding 
whether they would have been justified 
when dealing with constitutional issues of 
this importance in giving effect to argu- 
ments inconsistent with the reasons formally 
put before the Board in the filed cases of 
the respective parties. 

The Board were given to understand that 
some of the Provinces attach much im- 
portance to the existence of marketing 
schemes such as might be set up under 
this legislation: and their attention was 
called to the existence of provincial legisla- 
tion setling up provincial schemes for 
various provincial products. It. was said 
that as the Provinces and the Dominion 
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between them possess a totality of complete 
legislative authority, it must be possible 
to combine Dominion and Provincial legisla- 
tion so that each within its own sphere 
could in co-operation with the other achieve 
the complete power of regulation which is 
desired. Their Lordships appreciate the 
importance of the desired aim. Unless and 
until a change is made ia the respective 
legislative functions of Dominion and Pro- 
vince, it may well be that satisfactory 
results for both can only be obtained by 
co-operation. But the legislation will have 
to becarefully framed, and will not be 
achieved by either party leaving its own 
sphere and encroaching upon that of the 
other. In the present case their Lordships 
are unable to support the Dominicn legis- 
lation as if stands, They will, therefore, 
humbly advise His Majesty that this ap- 
peal should be dismissed. 

N Appeal dismissed. 

Solicitors for the Appellant:—Messrs. 
Gard, Lyell & Co. 

Solicitors for the Respondents:-— Messrs. 
Charles Russell &Co, Black & Redden and 
Lawrence Jones & Cu, 
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must be same, not merely similar~New firm carry- 
ing on similar business after termination of old 
business—Assessment as- successor—Legality—Firm 
— Partnership between firm and individuals—Share 
of members of firm not specified—Registration— 


Permissibility—iIncome Tax Act (XI of 1922), 
ss. 26 (2), 26-A, i 
There can be ‘succession to a business’ within 


the meaning of s. 26 (2) of the Income Tax Act, 
only where the same business is carried on by a 
diferent person; and s. 26 (2) is not, therefore, 
applicable toa case where a business terminates 
and a different though similar business is carried 
on by another person or a newly constituted firm 
[p. 14, col. 2.] 

The manager of a Hindu family, one M. K, N, 
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had been for many yeare supplying coolies to the 
Madras Port Trust under contracts entered into 
from time to time and after his death his sons cun- 
tinued to supply coolies under the name M. K. N 
& Sons. The twoother persons, R andG,as partners, 
were also similarly supplying coolies to certain 
other godowns ofthe Port Trust. The contracts 
given to these firms expired on August 31, 1933, and 
the Port Trust having decided to call for tenders 
for a contract for 5years, M. K. N. & Sonsand E 
and G, agreed to, make a joint tender and to share 
the profits and loss in certain proportions. Their 
tender was accepted and they formed themselves 
into a new firm and supplied coolies from Septem- 
ber 1, 1933. No assets or liabilities of M. K. N 
& Sons or R and G passed to the new firm but 
business was carried on under the name M. K. NN 
& Co., and in the premises ofM. K. N. & Sons 
until other premises were secured and most of the 
old employees were taken over. The question being 
whether M. K. N & Co, were liable to be assessed 
for the assessment year 1934-35, under s. 26 (2) as 
successors in business toM. K.N, & Sons and R 
and G : 

Held, that the businessof M. K. N. & Sonsand 
of the frm of R and G had cometo au end on 
August 31, 1933, the business carried on by M. K. N 
& Co., was not the same business but a different 
one, though similar in nature, and M. K.N, & Uo., 
could not, therefore, be assessed undor s. 26 (2) as 
successors in business to M. K. N. & Sonsand E 
and Gin respect of profits which had accrued upto 
August 31, 1933. 

A partnership cannot be registered as a firm 
under s. 26-A of the Income Tax Act, where the 
instrument of partnership doesnot specify on the 
face of it the individual shares of the partners. 
Therefore, where a partnership consists of a tum 
and some individuals, and the deed of partnership, 
while mentioning the proportion in which the pro- 
fite and loss are to be shared between the firm and 
the other partners respectively, does nol specify the 
shares of the partnersof the firm which is a member 
of the partnership, the partnership cannot be re- 
gistered as a firm under s. 26-A. The fact that the 
smaller partnership is a registered firm and in the 
deed constituting that partnership the shares of its 
partners are specified is immaterial. Messrs Best & 
Co, v. Commissioner of Income Tax, Madras (1) and 
Bell v. National Provincial Bank of England, Ltd. (2) 
distinguished, 

Messrs. G. Ramakrishna Ayyar and 
T. Munisamy Reddi, for the Appellants. 

Messrs. M. Patanjali Sastri, T. K. Sun- 
dararaman and C. S. Rama Rao Sahib, for 
the Respondent. 

Judgment.—The questions propounded 
are: 

“(a) Whether on the facts of this case the assessee 
firm did succeed to the business of the individual 
partners within the meaning of s. 26 (2) of the 
Indian Income Tax Act?” 
and 

“(b) Whether a firm constituted under a register- 
ed deed of partnership of which one member is 
a firm is not entitled to be registered as a firm 
for the purpose of income-tax merely becuse 
while specifying the individual share ofthe pro- 
fits and losses, the instrument does not specify the 
shares inter se ofthe partner firm.” 


Prior to August 31, 1933, a firm called 
M. K. Naicker & Sons was supplying 
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labour to the Madras Port Trust under a 
contract which expired on August 31, 1933, 
and M. Raju Naicker and Govindarajulu 
Naicker in partnership had a similar con- 
tract with the Madras Port Trust which also 
expired on the same date. The labour 
under the contract was supplied by the 


| former partnership M. K. Naicker & Sons to 


two godowns belonging to theMadras Port 
Trust and by the latter partners to two 
other godowns also belonging to the Madras 
Port Trust. Until 1933-34 the family re- 
presented by M. K Naicker & Sons which 
was an undivided family and the firm 
consisting of M. Raju Naicker and 
R. Govindarajulu Naicker were separately 
assessed. The managing member of the 
former firm had for many years been 
supplying labour tothe Madras Port Trust 
under similar contracts. When the before- 
mentioned contracts were about to expire, 
the Port Trust, contrary to their previous 
practice, decided to call for tenders for the 
supply of labourfor a period of five years 
from September 1933, the previous practice 
having been to grant contracts without call- 
ing for tenders. M.K. Naicker & Sons 
and the other’ partnership decided to 
tender jointly for this contract in pursu- 
ance of an informal agreement entered into 
between them on July 3, 1933, in which it 


was agreed that ifthe tender should be - 


accepted by the Port Trust, 50 per cent. 
of the profits and losses would be allotted to 


M. K. Naicker & Sons, 25 per cent. to 


Raju Naicker and 25 per cent. to Govinda- 
rajulu Naicker and that on acceptance of 
the tender a detailed partnership agreement 
would be executed and registered. These 
persons succeeded in getting the contract 
and accordingly jointly supplied the labour 
to the four godowns of the Madras Port 
Trust which they had previously done indi- 
vidually and on December 21, 1934, exe- 
cuted a deed of partnership in respect of 
a firm styled M. K. Naicker & Oon the 
present petitioners M. K. Naicker& Sons, 
consisting of four partners, being called 


the partners of the first part and Raju 


Naicker and Govindarajulu Naicker part- 
ners ofthe second and third part respec- 
tively, and their shares in the profits and 
losses were specified as follows: M. K. 
Naicker & Sons 7 annas in the rupee, Raju 
Naicker 5 annas in the rupee and Govinda- 
rajulu Neicker 4 annas in the rupee. 
Under that document the partners who are 


described asthree in number agreed to- 


carry onthe labour supply to the Madras 
Port Trust in pursuance of an agreement 
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made by M. K. Naicker & Oo, with 
the latter dated September 5, 1933. 
Subsequently M. K. Naicker & Oo., applied 
to the Income Tax Officer for the registra- 


-tion of the firm under s. 26 A of the Act 


fi.ing the instrument of partnership already 
referred to dated December 21, 1931. 
This application was refused on the ground 
that the instrament of partnership did 
not specify the shares of the partners in 
the partnership. This point will be dealt 
with when we come to consider question 


` (b) and as regarda question (a) some fur- 


ther facts must be stated and they are 


that for the assessment of the year 1934-35, | 
M. K. Naicker & Sons filed a retura show- . 


ing the income ofthe labour supply busi- © 


ness carried on by them during the period 


January 1, 1933, to August 31, 1933, the ` 
date on which their independent contract - 


with the Port Trust expired, 


contending — 


that, the labour supply business carried on ` 


by them has baen discontinued on August 


al, 1933, and, therefore, claiming the rə- , 


lief provided by s. 25 (3) of the Act. 
Raju Naicker and Govindarajulu Naicker 
madea similar return and claim. The 


meaning ofs. 25 (3) of the Act but that 
there was a succession within the meaning 
of s. 26 (2) of the Act and held that the 
firm of M. K. Naicker and Co. (the asses- 
sees hers) was liable to be taxed in respect 
of the profits earned by M.K Naicker & 
Sons and the partnership of Raju Naicker 
and Govindarajulu Naicker. He accord- 
ingly required M. K. Naicker 4 Oo., to 
make areturn of its income for the tax 
year 1934-35. The firm filed a return 
declaring a loss amounting to Rs, 6,475-13-7. 
Since the assesses firm’s contract with the 
Port Trust commenced only in September 
1933, they required “Sep‘em ver to August” 
to ba treated as their “previous” year for 
the purposes of the assessment, This claim 
was allowed but the Income Tax Officer 
held that for the year 1934-35, M. K. 
Naicker & Co., was liable to be assessed 


- Income Tax Oficer held that there was no — 
discontinuance of the business within the’ 


on the proits of M. K. Naicker & Sons and ° 
the partnership of Raju Naicker and Go- | 
vindarajulu Naicker for the period Janu- | 
ary 1933, to August 31, 1933, and he deter- . 


mined tne profits of this period to bs 
Rs, 23,064. 

Che facts have been found by the Income 
Tax Commissioner as follows: 


(a) Toe. 


individual partners were separately carrying - 
on the business of supplying labour to the ` 
Madras Port Trust until August 31, 1932; ° 
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(b) When the Port Trust invited tenders 
for the supply of labour from September 
1, 1933, the partners of the firm tendered 
jointly and secured the contract: (e) From 
September 1, 1933, the partners continued 
to carry on the same business (supply of 
labour to the Port Trust) jointly in accord- 
ance with the agreement dated September 
5, 1933: (d) Most of the employees of the 
old business and the goodwill of the iadi- 
vidual partners as suppliers of labour are 
now used for the joint business of the 
three partners in the same line. From 
September 1, 1933, the individual part- 
ners have not been carrying on the busi- 
ness of supplying labour separately either 
to the Port Trust or to any other person. 
The Commissioner is ofthe opinion that 
the facts before stated by him establish 
that the business carried on by M. K. 
Naicker & Co., is identical with the busi- 
ness carried on by M. K. Naicker & Sons 
ahd Raju Naicker and Govindarajulu 
Naicker individually, thatitis in continu- 
ation cf the individual business of the 
partners, that the effect of the joint con- 
tract of the partners, with the Port Trust 
is that their separate businesses became 
amalgamated into one business, that prior to 
September 1, 1933, the business of sùp- 
plying labour to the Port Trust consisted 
of two units, one owned by M. K. Naicker 
& Sons and the other by Raju Naicker and 
Govindarajulu Naicker, that after Septem- 
ber l, both these units are owned by M. K. 
Naicker & Co., noone having any exclusive 
ownership of any one unit, that there is 
thus a transfer of ownership of the sepa- 
rate businesses from the partners con- 
cerned to the firm and that this amounts to 
“suecession’ within the meaning of s. 25 (2) 
of the Act; and in support of this opinion 
he relies upon Messrs. Best & Co. v. Commis- 
sioner of Income Tax, Madras (1). 

Taking question (a) first, the relevant sec- 
tion is s. 26 (2) of the Act which reads as 
follows :— 

“Where at the time of making an assessment 
under e. 23 it is found that the person carrying on 
any: business, profession or vocation has been suce 
ceeded in such capacity by another person, the assess- 
ment shall bemade, on such person succeeding, as 
if he had been carrying on the business, profession 
or vocation throughout theprevious year, and as 


if he had received the whole of the profits for that 
year.” 


The requisites of that sub-section, there- 
fore, are that there must be a businessin 
‘existence prior to the date of an assess- 
ment being made and that on the date 


of themaking of the assessment it must. 


(DEIT 092, 


be carried on by a different person to the 
person who carried it on prior to the date 
of the assessment, that is to say, the busi- 
ness must be the same but the person carry- 
ing it cn must be different. For the Com- 
missioner of Income Tax Bell v. Natonal 
Provincial Bank of England, Ltd 12), was 
relied upon. The question there was whe- 
ther the respondent Bank which acquired 
by purchase the business of the County 
of Stafford Bank succeeded to the business 
of the latter Bank within the meaning of 
r, 4 of the lst and 2nd cases of schedule D, 
s. 100 ofthe Income Tax Act of 1842 the 
material part of which is similar to the 
sub-section in question here. On p. 10* 
the Master of the Rolls says : 

“It seems to me that the words of r. 4 are plain, and 
that if the National Provincial Bank had not ex- 
isted but some new company had been formed to 
take over for the first time the business of the 
Stafford Bank, there would have been a case direct- 
ly falling interms within the words of the 4th rule: 
‘If any person shall have succeeded to any trade, 
manufacture, adventure or concern’. In the case I 
put of a new company formed for the first time and 
acquiring the Stafford Bank, that would clearly be a 
case of a person succeeding to a concern. What 
difference does it make that the person who succeeds 
to the concern should - himself already have an 
existing business? Does he the less succeed to the 
new business because he had the oldone? It seems 
to me certainly not. He had the old one before. 
He has the old one still and the new one in addi- 


tion and tothatnew one, it seems tome he has 
succeeded.” 


Ji was accordingly held that there had 
been a succession within the meaning of 
the 4th Rule. There, there was a delinite 
existing business, namely, the respondent 
Bank. There was also a definite and dis- 
tinct business, the Stafford Bank. The form- 
er Bank became the owners by purchase 
of the latter. Therefcre the business of 
the latter was at the date of the assess- 
ment being carried on by a different body, 
namely, the respondent Kank and as the 
Master of the Rolls put it, it had clearly 
succeeded tothat business. ‘The present 
case, in our opinion is distinguishable from 
Bell v. National Provincial Bank of Eng- 
land, Lid. (2) for the following reason, 
namely, that at the time of the purchase 
of the Stafford Bank it was an existing 
business which could and probably would 
have been continued under the same owner- 
ship for years. Here the facts are entirely 
different and for this purpose the nature 
of the businesses which were going on 
prior to the date of the assessment in 
question here must be examined. Those 

(2) (1904) 1K B119; 73LJ KB 142; 90 LT 2; 
68 J P 107; 52 WR 406; 20T LR 97; 5 Tax Cas. 1. 
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businesses were tosupply cooly labour to 
certain godowns belonging to the Madras 
Port Trust and were being conducted under 
contracts of specified durations. There 
is nolhing to show that on the termination 
of ¿ny contract the next contract was bound 
“to goto either of the firms varrying on 
these businesses which, it is important to 
- note, existed solely for the purposes of 
those contracts because it is not suggested 
that eitherof the partnerships carried on 
any other businesses in: connection with the 
supply of labour except that M. K. Naicker 
& Sons had a small contract business. In 
our view, these businesses must be held to 
have terminated on the dates ofthe ex- 
piry of each contract, that isto say, the 
business of M. K. Naicker & Sons terminat- 
ed on August 31, 1933, and that of Raju 
Naicker and Govindarajuvlu Naicker on the 
same date. Reference’ was made by the 
Commissioner of Inccme Tax to the good- 
will of these firms but we were unable to 


get from Mr. Patanjali Sastri any helpful. 


reply in answer to questions put by us as 
to what could possibly be the good-will at- 
taching to such businesses. Unlike the case 
of the Stafford Bank, there was nothing 
which either of these partnerships could 
sell to any one, for example, in August 1933 
or to take an earlier date July when these 
two entities informally agreed to make a 
joint tender for the contract 
They had no contract lasting beyond 
August. 31, 1933, to sell even supposing the 
Madras Port Trust would permit them to do 
so. It is conceded-also that M. K, Naicker & 
Co. did not take over any of the assets or 
liabilities of the businesses carried on by 
M. K. Naicker & Sons and Raju Naicker 
and Govindarajulu Naicker. Whereas in 
Bell v. National Provincial Bank of Eng- 


land, Ltd. (2), the latter took cver the. 


' Stafford Bank’s existing business and its 
clients and alsoits premises. The Income 
Tax Officer's main reason for the assess- 
ment is that these persons had for several 
years possessed the monopoly of supplying 
labour to the Port Trust and finding that 
their monopoly was about to come tu an 
end owing to the adoption by the Port 
Trust of the policy of inviting tenders and 
in order to secure continuily for their busi- 
ness they entered into a partnership and 
put in their tender for the contract and as 
they were successful they found themselves 
in a position to continue the business with- 
out a break. Itis quite correct that they 
continued to supp'y labour tothe godowns 
of the Madras~Port Trust as before and 


> 


in question, - 


that what they did after August 31, 1933? 
was business of the same nature as before. 
But in our view what the section requires 
is that it should be the same business and 
not business of the same nature and we 
think that this is the mistake w ich has 
been made by the Commissionerof Income 
Tas when he finds that “the partners cun- 
tinued to carry on the same business (sup- 
ply of labour to the Port Trust)”. This is 
not a case like Messrs. Best &-Co. v. Com- ` 
missioner of Income Tax, Madras (1). There | 
Best & Co., were carrying on a number of 
businesses in theirown name and as pro- 
prietors of concerns under different names. 
Aniongst the latter was the Eagle Rolling 
Mills. This business they sold to a new 
company floated jor acquiring it as a go- 
ing concern and it was held that the new 
company had succeeded Best & Con with- 
in the meaning of s. 26 (2) of the Act. That 
was a plain case of an exisiing company ` 
being purchased by another asin Bell v. 
National Provincial Bank of England, Ltd. 
(2). In our view the two businesses of, 
M. K. Naicker & Sons and Raju Naicker 
and Govindarajulu Naicker came to an 
end on August 31, 1933, and tnereafter a 
new partnership (M. K. Naicker & Co.) was | 
started to carry on a business of a similar ` 
nature. There was, therefore, no “succes- 
sion” to a business as is required by s. 26 
(2) of the Act. 

There remains question (b) to be consi- 
dered. The procedure relating to registra- 
tion of firms is laid down in s. 26-A of the 
Act which is as follows : 

“(1) Application may be made to the Income Tax 
Officer on behalf of any firm constituted under an 
instrument of partnership specifying the individual 
shares of the partners for registration for the pur- 
poses ofthis Act and of any other enactment for 
the time being in force relating to income-tax or 
super-tax, . 

(2) The application shallbe made by such person 
or persone and at such times and shali contain such 
particulars and shall bein such form, and be veri- 
tied in such manner, as may be presciibed, and it 
shall be dealt with by the Income-tax Officer in 
such manner as may be prescribed." 


Itis the former sub-section that is in 
question here. The application was refused 
on the ground that the individual shares 
of the partners were nol specitied in the 
instrumentof partnership. The instrument’ 
of partnership, as has already been stated, 
treats the partnership of M. K. Naicker & 
Scns which was made up of four partners as 
one of the three purtners in the firm of M. K. 
Naicker & Co., and to this parinership a` 7 
annas share in the rupee in the profits and 
losses is given. The contention of the 
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ncome Tax Authorities is that as M. K. -` 
Naicker & Sons consists of four partners, the 

shares of each of them should have been 

set oub in the partnership deed (Ex. C). 

The shares of the partners in M. K. Naicker 

& Sons were each Re. 0-19 totalling 7 

annas and as that partnership had previ- 

ously been registered, a reference to the 

instrument relating to it, a copy of which 

was filed with the Income-tux Authorities, 

would show this. Not only would the 

Income-tax Authorities be aware of what 

the shares of the partners—andit is con- 
ceded that they did not know—but the ap- 

Plication for registration itself set out the 

individual shates of the partners of M. K. 
_Naicker & Sons. Notwithstanding this know- 

ledge, the Income-tax Officer—and his ac- 

tion has been upheld by the Coinmissioner 
—presumably took the view that he was 
rightly bound by the words of the section 
and that as in the instrument of partnership 
these individual shares were not given, 
registration must be refused. The object ia 
requiring this information is in order that 
the Income-tax Authorities may determine 
what the profit received by eachof the 

partners from the partnership protits is and 
in order to prevent the profits from being 
distributed to the pariners otherwise than 

in accordance with the shares of the part- 
ners as shown in the instrument of pariner- 

ship registered under the Act and prevent 

any partner returning his income below its 
real amount. We think that this is a hard 
case in view of the fact that income-tax 

Authorities were really aware of the shares 

of the partners; but the words of the sub- 

section do not seein to us to permit of any 
elasticity of construction. Section 28 (2) 

also points to the same conclusion. Tue 

individual shares of the partners must be 

specified in the instrument of partnership. 

They were not. ‘That being so, the Income- 

tax Officer could refuse registration on 

that ground. The answer to this question, 

therefore, must be in the negative. 

As regards costs, as the main contention 
has been upon question (a) and the as- 
sessees have succeeded, in our opinion, they 
are entitled to the cusis wuich we fix at 
Rs. 250. The Rs. 100 deposited by the as- 
sessees is ordered to be refuaded to them. 


AY Questions answered. 
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ALLAHABAD HIGH COURT 
Criminal Revision Application No. 457 
of 1936 
November 6, 1936 
; SULAIMAN, O. J. AND BENNET, J. 

SARDA PRASAD APPLICANT 
Versus 
EMPEROR—Opposits PARTY 

Criminal Procedure Onde (Act V of 1898), ss. 423, 
439— Criminal appeal—Powers of Appellate Court— 
Reversal and alteration of finding—Distinction —Ac- 
cused charged with two in was See of one and 
conviction for other — Appellale Court altering con- 
viction into acquittal and vice versa — Legality of— 
Re-trial— Appeal not preferred against acquittal — 
High Court, if can order re-trial, 

There is clearly a distinction between reversing a 
finding and merely altering it. Where an order of 
acquittal is to be converted into an order of convic- 
tion, it amounts toa reversal of the order. On the 
other hand where the conviction under one section is 
altered toa conviction undersome other section 
maintaining the sentence or reducing it or altering it, 
it amounts merely to an alteration of the finding and 
not toa reversal of the finding. Sub-section 1 (6) of 
s. 423 is not applicable to a cass where thereis an 
express order of acquittal and no appeal from a c-n- 
viction pending before the Appellate Vourt. in such 
a case the Appellate Court has no power to reverse 
she finding atall, It cannot by convicting the accused 
of the offenaceof which he has been acquitted reverse 
the finding, byregarding it as if it were merely on 
alteration of the fading. Whena person accused of 
two offences is acquitted of one offence but oonvicted 
of the other and there is no Government appeal, the 
Appellate Court cannot by convicting him of the 
offence of which he had been acquitted reverse the 
finding of the lower Court by regarding it as if it 
were merely an alteration ofthe finding. It may 
report the case tothe High Oourt for proper orders 
if it considers the acquittal to be wrong. Kishen 
Singh v. Emperor (3) and Emperor v. Sheodarshan 
Bat W, followed. Emperor v. Sardar (1), distin- 

uished. 

£ Section 439 does not prohibit the High Court from 
ordering a re-trial, even where there has been an 
acquittal and there has beeg no appeal preferred by 
Government against such an acquittal. The power to 
order a re-trial is unrestricted and such an order does 
not amount to a conversion of a finding of acquittal 
into one of conviction, which obviously means convict- 
ing an accused straight off, who has already been 
acquitted by a Subordinate Court. 


Cr. R. App. from an order of the Sessions 
Judge, Farrukhabad, dated May 25, 1936. 


Mr. D. Sanyal, for the Applicant. 

The Assistant Goverumenot Advucate, for 
the Crown. 

Order.—This is a criminal revision from 
an order of the Sessions Judge convicting 
the accused under s. 60 (a), U. P. Excise 
Act. On the findings it appears that the 
house of the accused was searched by the 
Excise Inspector accompanied by wit- 
nesses, and a laige number of articles 
were found consisting of (1) liquor con- 
tained in two bottles, and (b) a distilling 
apparatus, pitchers and other utensils con- 


i8 
taining fermented wash. The Magistrate 
framed two separate charges: (1) under 


s. 60 (a) for being in possession of illicit 
liquor and fermented wash, and (2) for 


being found in possession of implements. 


for manufacture of illicit liquor. The 
learned Magistrate came to the conclusion 
that it was not proved that the liquor 
found in the two bottles was illicit liquor 
and, therefore, he thought thatthe accused 
could not be convicted of any offence under 
s. 60 (a), Excise Act. He accordingly re- 
corded a. formal order of acquittal of the 
charge under that section. He, however, 
came tothe conclusion that the articles 
found in the possession :of the accused were 
implements for the manufacture of illicit 
liquor and accordingly convicted him 
under s. 60 (f) and sentenced him to 6 
months’ rigorous imprisonment. There 
was no appeal preferred "by Govern- 
ment from the acquitlal, but the ac-* 
cused appealed’ to the Sessicns Judge 
from his . conviction under s. 60 (f). On 
the facts the learned Sessions Judge came 
tojust the contrary ccnclusion. He found 
that there was no proof that the imple- 
ments which were found in the house of 
the accused could not have been used for 
any purpose other than that of manufac- 
turing illicit liquor, and therefore, he held 
that no offence under s. 60 (f) was estab- 
lished. He accordingly set aside the con- 
viction of the accused under that section. 
But he came to the conclusion that the 
liquor found in the two bottles was really 
illicit liquer becatise it was proved’ by 
the evidence’ of the Excise Inspector that: 
fhe strength of the liquor in it was more 
than that allowed for liquor to be used 
for public consumption. The learned Judge 
accordingly convicted the accused under 
s. 60 (a), Excise Act. 

In revision it is contended on behalf of 
the accused thatthe learned Judge had no 
jurisdiction to convert the ` finding of 
acquittal under s. 60 (a) into one of a con- 
viction under that section. This point was 
raised before the Court below but was ree 
jected on the strength of two rulings: 
Emperor v. Sardar (1) and Dulli v. Emperor 
(2): Nowin Emperor v. Sardar (1) there 
had really been no order of acquittal by 
the Court below at all. The matter came 
up in appeal from a conviclion under 
s. 147 read with s. 225, Indian Penal Code. 


3 DA A 115; 12 Ind. Cas. 836; 12 Cr. L J 579; 8 A L 
112 


(2) 16 A L 7918; 48 Ind. Cas. 502; A IR 1918 All, 
65; 20 Cr. Ld 22, 
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The accused had been charged under s. 353 
Indian Penal Code also. A learned Judge 
of this Court in revision held that he was 
entitled to convict the accused under 
s. 353, Indian Penal Code, instead of under 
s. 147 read withs. 225, Indian Penal Code; 
asthat was merely an alteration of the 
finding. The case of Dulli does scme- 
what support the view cfthe Court below. 
In that case three thieves had attacked 
the deceased and caused him serious in- 
juries which resulted ultimately in his 
death. They were somewhat wrongly charg- 
ed under s. 397, Indian Penal Oude, and also 
under s. 302, Indian Penal Code. The 
learned Sessions Judge acquitted the 
accused of the charge unders. 302 but | 
convicted them of offences under s. 825 and 
382, Indian Penal Code. In Dulli’s appeal 
from the conviction, a Bench of this Court 
thought that they had power to alter the 
conviction and convict the appellant under - 
s. 302, Indian Penal Code, instead of under 
s. 32:, Indian Penal Code. 

‘he position has been considered by 
their Lordships of the Privy Council re- 
cently in Kishen Singh v. Emperor (3). 
In that case the accused lad been charged 
under s. 302, Indian Penal Code, but the 
Sessions Judge cameto the conclusion that 


‘the offence did not fall under that section 


and accordingly convicted him of the 
offence under s. 304, that is culpable homi- 
cide not amounting to murder. There was 
no formal order acquitting the accused of 
the offence under s. 302 with which he had 
been charged. Their Lordships first con- 
sidered the argument that there was no 
express finding of acquittal in respect. of 
the charge of murder and came to the 
conclusion that the conviction of the accused 
under s. 304 instead of under s. 302 
amounted to an acquittal in respect of 
the latter charge. Their Lordships approved 
of the ruling of this Court in Emperor v. 
Sheodarshan Singh (4) that neither an 
Appellate Court nor a Revisional Court has 
power to reverse the finding of acquittal 
and convert it into one of conviction. 
Their Lordships also expressed their dis- 
approval of the view that s. 439 (4), Ori- 
minal Prccedure Code, refers only to a case 
where the trial has ended in a complete 
acquittal of theaccused in respect of all 

(3) 50 A 722; 111 Ind. Cas. 332; AI R 1928 PC 254; 
29 Cr. L J 828; 551 A 390; 50 W N 911; 28 L W 396; 
(1928) M W N 749; 29 P L R 5:5; 3883 OWN l; 48 
C LJ 327; 30 Bom. L R 1572; 55 ML J 786; 26 A LJ 
1099 (PO). 

(4) 44 A 332; 65 Ind. Cas. 858; AI R 1922 All 487; 
23 Or. L J 202; 20 A L J 190. 
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charges of offences, and not a case where _ 
the accused has been acquitted of the charge 
of murder but convicted of the minor 
offence of culpable homicide not amounting 
tomurder. Their Lordships accordingly 
set aside the order of the High Court which 
in the exercise of its revisional powers had 
convicted the accused under s. 302, Indian 
Penal Code, instead of under s. 304, Indian 
Penal Code. In that case no doubt the act 
was the same and the facts which have 
been found were identical, the only ques- 
tion being whether the offence came within 
any of the exceptions so as to reduce the 
offence to that under s. 304, Indian Penal 
Code. Their Lordships emphasized tbat 
where the Court below has either acquitted 
an accused expressly or by necessary impli» 
cation, then, unless there is an appeal from 
acquittal, the Anding cannot be converted 
into one of conviction. 

The learned Assistant Government 
Advocate relies on a later Division Bench 
ruling of this Court in which the Privy 
Council case has been distinguished. But 
that was a special case in which the ac- 
cused had been tried on charges of culpable 
homicide under s. 304 and also of rioting 
under s. 147, Indian Penal Code. The 
learned Sessions Judge found all the facts 
established and the trend of his judgment 
showed that the accused were guilty of both 
the offences, but he convieted the accused 

“under s. 30{, Indian Penal Code, and failed 
to say anything as regards their guilt under 
s. 147, Indian Penal Code. As pointed out 
by the learned Judges: 

“He merely omitted, probably byan oversight, to 
record a conviction under s. 147 also”. 

Thus the case was not one in which 
there had been either an express acquittal 
or even an acquittal by necessary implica- 
tion. Indeed the learned Judges c.me to 
the conclusion that there had been no 
acquittal by necessary implication but 
rather the findings amounted to a convic- 
tion under s. 147, Indian Penal Code. The 
learned Judges accordingly heli that they 
had power to alter tne conviction under 
s. 304 to a conviction under s. 30t read with 
s. 149, Indian Penal Code. ‘That case, 
therefore, is quite distinguishable. In the 

_ present case the 
possession of two sets of articles. The first 
set was alleged to be illicit liquor and the 
other was alleged to be implements and 
other articies for the purpose of manufac- 
turing excisable article. Inrespect of the 
first set of the articles, the Magistrate fuund 
` that the accused was not guilty and acquit- 
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accused was found in. 
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ted him, but found him guiltyin respect of 
the second set of articles. The Appellate 
Court, however, found that the accused was 
not guilty in respect of the second set of 
articles but was guilty in respect of the 
first set of articles. There was an express 
order of acquittal passed by the Magistrate 
with regard to the offence under s. 60 (a) 
relating to the possession of the first set of 
articles, namely, liquor. There is an express 
order of acquittal by the Sessions Judge of 
the offence under s. 60 (f) with regard to 
the articles in the second set. The question 
then is whether we should uphold the order 
of the Sessions Judge convicting the 
accused under s. 60 (a) of which offence he 
had been acquitted by the Magistrate. 

There can be no doubt that the powers of 
an Appellate Court are confined to Chap. 
XXXI, Criminal Procedure Code, s. 423 of 
which is applicable to this case. That section 
is divided into two sub-parts. Sub-s. (1) (a) 
refers to a case where there is an appeal 
from an order of acquittal, in which case 
an Appellate Court can reverse the order 
and direct further inquiry or re trial or 
find him guilty and pass sentence accorde 
ing tolaw. That would obviously be the 
case where the Government have under 
s. 417 appealed from an acquittal. 

Subes. (1) (6) on the other hand refers 
to the case where there is an appeal from 
a conviction, and is sub-divided into three 
parts (1) under which the Appellate Oourt 
can reverse the finding or sentence and 


- acquit or d'scharge the accused, or order 


him to be re-tried by a Court of competent 
jurisdiction subordinate to such Appellate 
Court or committed for trial: (2) or alter 
the finding maintaining the sentence; or 
(3) with or without such reduction and 
with or without altering the finding, alter 
the nature of the sentence. Now there is 
clearly a distinction between reversing a 
finding and merely altering it. Where an 
order of acquittal is to be converted into 
an order of conviction, it amounts to a 
On the other hand 
where tue conviction under one section is 
altered to a conviction under some other 
section maintaining the sentence or reduc» 
ing it or altering it, it amounts merely to 
an alteration of the finding and not to a 


‘reversal of the finding. Itis clear to us 


that sub-s. (1) (b) is not applicable to a case 
where there isan express order of acquit- 
tal and no appeal from a conviction pending 
before the Appellate Court. In such a case 
the Appellate Court has no power to reverse 
the finding atall. It cannot by convicting 
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the accused of the offence of which he has 
been acquitted, reverse the ftnding, by 
regarding it asif ib were merely an altera- 
tion of tue tinding. In sub-s. (c) the Appel- 
late Court in an appeal from any other order 
can both alter or reverse such order ; and in 
sub-s. (d) it can make any amendment or 
any consequential or incidental order that 
may be justand proper. e , 
‘tue powers conferred upon the High 
‘Court in revision .include all those which 
may be exercised by a Court of Appeal. 
But those powers can be exercised in any 
case in which a record has been called for 
by the High Court, and are not confined to 
the case where there is an appeal from an 
acquittal or an appeal from a conviction 
pending before the High Court within the 
‘meaning of s. 427 (1: (a) or (b). But s. 439 
itself limits the exercise of the revisional 
‘powers of tue High Oourt in several ways, 
one of which is contained in sub's. (4) 


under which nothing in that. section is ` 
‘deemed to authorize a- High Court to con- - 


vert a finding of acquittal into one of 
conviction. ‘hat section. also therefore 
‘clearly lays-down that the High Court cannot 
convert a finding of acquittal into one of 
conviction by acting.on its revisional. side. 
The:e is, however, no prohibition in that 
section against the High Court ordering a 
‘yeetrial, even where there has been an 
acquittal and there has been no appeal 
preterred by Government against such an 
acquittal. ‘The power to order, a re-trial is 
unrestricted and such an crder does not 
-‘amount to a conversion of a finding of 
` acquitial into one of conviction, which 
obviously means convicting an accused 
straight oft, who has already ‘been acquitted 
by a subordinate Court. 
In any case in which in an appeal before 
“a Sessions Judge it appears that the accused 
was charged of separate offences under 
each section but the Court below has 
wrongly acquitted him of one offence, the 
Sessions Court may report the case to the 
High Court fer proper orders to be passed. 
_ But the Appellate Court cannot itself set 
aside the aequittal and convict the accused 
of the offence of which he had been charged 
and acquitted. In the present. case it is 
urged that the accused has already under- 
gone a part of the sentence which had been 
jmposed upon him. Wedo not think that 
that isin itself a sufficient ground for not 
ordering are trial when it appears prima 
facie that the accused might Lave been 
guilty of both the offences. In case of 
- conviction the Magistrate would, of course, 
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‘take into account the fact that he has 
already undergone part of the sentence 
previously. We accoidingly set aside the 
order of the Magistrate dated March 28, 
1936, and the order of the Sessions Judge 
dated May 22, 1936, and order that the 
accused be re-tried by a Magistrate. The 
accused will remain on bail unless the 
Magistrate otherwise directs. 

N. Order accordingly. 


BOMBAY HIGH COURT . 
Second ‘Civil Appeal No. 261 of 1936 
July 16, 1936 
_ RANGNEKAR, Ac. O. J. AND TYABJI, J. 
SAMALBHAI LALLUBHAI PATEL AND 
ANOTHER - DEFENDANTS—APPELLANTS 
tn _ versus 
JESANGBHAI RANCHHODDAS anp 
_ ANOTHER— PLAINTIFFS— RESPUNDENTS. 
Bombay Local Boards Act (VI of 123), s. 35 (1), 
(2) (k)--Keguiations by Taluka Bourd under s. 35 
(1)—Regulation No. 3a, whether ultra vires of Act. 
Bombay Local Boards Act makes no distinction 
between a meeting held by the Board for electing a 
President or any other meeting held to transact any 
other business. Section 35 would equally apply _ to 


. both, Nor do the regulations make any such dis- 


tinction. [p. 22, col. 2.] - 

.Sub-clause tk) of s 35 (2) clearly confers upon the 
member the right ‘to have the names of persons who 
voted for or against a resolution disclosed. The 


‘Board can make regulations “ consistent with not 
- only the Act and rules or orders made by Govern- 


ment in this behalf” but also “ subject tu the provi- 
sions of the following sub-sections,” which would in- 
elude sub-cl. (k). Regulation No. 35 framed by the Local 
Board, ‘enacts for the election ‘of the Presi- 
dent or Vice-President by means of ballot, which 
prevents the members voting for or against from 
being entered inthe minute book as provided in 
s 35 (2) (k) even if desired by a member. This 
regulation being inconsistent with s. 35 (2) (k) is 
ultra vires of the Act. [ibid.] ae 

S. C. A. against the decision of the District 
Judge, Ahmedabad, in Appeal No. 36 of 
1936. 

Mr. U. L. Shah, for the Appellants. 

Messrs. G. N. Thakor and P. A. Dhruva, 
for Respondents Nos. 1 and 2. 


Rangnekar, Ag. C. J.—This appeal 
raises 2 somewhat important quesiion under 
the Bombay Local Boards Act (Bom. VI of 
1923). The question is whether a certain 
regulation made by the Taluka Local Board 
of North Daskroi is ultra vires the Act. 
First as to the facts: There was a meet- 
ing of the Local Board on January 16, 
1935, for the purpose of electing a Presi- 
dent of the Board. 20 members of the 
Board were present, and one Dwarkadas 
was appointed CLairman of the meeting. A 
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resolution was moved and duly seconded 
by the plaintiffs to the effect that one 
Maneklal Maniial should be elected as the 
President. An amendment to the resolu- 
tion was duly moved and seconded to the 
effect that defendant No. 1 should be elect- 
ed as the President, Votes were taken by 
show of hands, and ona count the Chair- 
man found that there were ten votes in 
favour of Maneklal and tenin favour of 
defendant No. 1. Thereupon, as the 
minutes of the meeting show, the Chairman 
gave his casting vote in favour of defen- 
dant No. 1. Upon that one Haribhai raised 
a protest that under Regulation 35 made 
by the Board and sanctioned by the, District 
Local Board, the votes ought to have been 
taken by ballot and not by a show of 
hands, and that the procedure followed was 
illegal. The Chairman overruled the objec- 
tion. This suit is the result of the proceed- 
ings which thus took place at the meeting. It 
was brought by the respondents who are 
two members of the Board against defen- 
dant No. 1, who, as I have stated was, elect- 
ed President of the Board, and the ‘l'aluka 
Local Board, North Daskroi, defendant 
No. 2. 

The trial Court accepted the plaintiffs’ 
claim and declared that the election of 
defendant No. 1 was void and illegal and 
granted an ‘injunction against defendant 
No. 1 restraining him from acting as Presi- 
dent ofthe Board. There was an appeal to 
the District Judge of. Ahmedabad, which 
was dismissed by the learned Judge, and 
it is from his judgment that this second 
appeal is made. The learned Advocate on 
behalf of the appellant has raised four con- 
tentions; but in view of the conclusion to 
which we have come as regards one of them, 
itis not necessiry to express any opinion 
on the remaining contentions. The most 
important contention raised by the learned 
Advocate is that the Regulation on which 
the plaintiffs rely and upon the strength 
ot which the plaintiffs succeeded in both 
the lower Courts in ultra vires the Act and, 
therefore, illegal and made without juris- 
dicticn. Jt is necessary, therefore, to turn 
to the relevant provisions of the Aci as also 
to some of the regulations made there- 
under. Section 5 of the Act relates to the 
constitution of the Board and it provides, 
omitting the unnecessary words: Every 
Taluka Local Board consists of (a) elective 
members, and (b; nominated members, taat 
is members nominated by Government, 
The rest of the section is not material. It 
is clear that, having regard to this section 
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and the other provisions to which our atten- 
tion has been drawn, the Board comes into 
existence as soon as it has its members 
elected and members nomina‘ed, even 
though at the time the Board may have no 
President. Then comess. 22 which refers 
to the election of the President and it pro- 
vides that: “every Local Board shall he 
presided over by a President, elected by the 
Board from amongst its own members.” 
Section 27 may be referred to as it has 
some bearing on the scheme of the Act 
relating to the question which we have to 
decide. It provides : 

“On the expiry of the term of office of a Local 
Board the president and vice-president shall continue 
to carry out the current administrative duties of 
their offices until such time as a new president and 
vice-president shall have been elected and shall have 
taken over charge of their duties: Provided that 
in the case of the new board constituted under this 
Act, ə meeting for the election of a new president 
shall be called by the president of the retiring 
board,” 

Then it provides that: 

“The president or vice-president of the retiring 
board and, in their absence, the Chief Officer, if any, 
shall preside at such meeting, and the new board 
shall then elect its own Chairman for that meeting 
.. The Chairman so elected shall then preside at 
such meeting, and the meeting shall then proceed 
to elect the new president.” i 

The meeting ın question was held in 
accordance with the provisions of this 
section. The next section which is rele- 
vant is s. 35, sub-s. (1), which isin these 
terms: 

“A Local Board shall meet together not less than 
once in every three months and shall from time 
to time make regulations, consistent with this Act 
and with any rules or orders made by the 
Government in this behalf under cl. (ei, s. 133, 
with respect to the place, day, hour, notic , manage- 
ment, ‘and adjourament of such meatings and general- 
ly with respect to the transaction of business, as 
it thinks fit, subject to the provisions of the follow- 
ing section.” 


These last words seem to me to be 
important and it is clear from the judg- 
ment under appeal that the learned Judge 
has omitted to notice them. Then sub cl. (e) 
of s. 35 (2) is in these terms: 

“Minutes shall be kept of the names of the mem- 
bers and of tre Government cfficers, if any, present 
under the provisions of s. 40 anl of the proceed- 
ings at each meeting of the board, aud if any 
member present at the meeting so desire, of the 
names of the members voting, respectively for or 
against any resolution, in a book to be provided 
for this purpose, which shall be signed, as soon as 
practicable, by the president, vice-prosident or ehair- 
man of such meeting and shail at all reasonable 
times be open to inspection by any member of the 
Board or by any inhabitent of the district.” 


Sub-cl. (1) provides: 
“Every regulation made under this sectionjby- a 
Taluka Local Board shall be subject to the approval 
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of the District Local Board to which such Taluka 
Local Board is subordinate,” 


lt was one of the contentions of defen- 
dant No. 1 that this particular regulation 
which was made under sub's. (1), s. 35 
was not apprcved by the District Local 
Board, but this contention was negatived 
by both Courts and has not been pressed be- 
fore us. These then are ihe material 
sections of the Act. I now turn to the regu- 
laticns which it is clear have heen made 
under s. 35 (1). Regulation 1 says that 
a “Motion” includes a proposal and an 
amendment. Then Regulation 10 provides: 
“Every proposal and amendment except 
a formal motion such as a moticn for 
adjournment shall be put in writing.” Then 
Regulation 13 and the following regulations 
lay down the procedure for moving and 
seconding a motion or resolution and 
amendments thereto. Then Regulation 34 re- 
lates to the procedwe for taking votes on 
proposals and amendments at the conclusion 
of the debate. Then comes the regulation 
which has been the subject of dispute be- 
tween the parties. It isin these terms: 

"35. Votes shall ordinarily be taken by a count- 
ing of hands, but may, if the presiding authority 
with the sense of the meeting so decide, be taken 


by ballot, In the case of election of President and 
Vice-President they shall be taken by ballot.” 

The rest of the regulation is not mate- 
rial. Regulation 36 empowers a member 
to demand a poll. Regulation 37 explains 
‘what is meant by voting by ballot. It is 
as follows : 

“When. votes are taken by ballot, the members 
shall record their votes in writing in such manner 
as the presiding authority may prescribe. Such 
writing shall not be signed and shall not be seen 
by any person except the presiding authority and 
two scrutinisera to be appointed by him. Such 


papers shell be destroyed immediately after the 
result of the voting is declared.” ji 


The appellant, therefore, argues that 
Regulation 35 is ultra vires the Act, as the 
Act in sub-cl. (k), s. 35 (2) gives a right to 
any member to have the names of the 
members present voting for or against any 
resolution in any meeting recorded in a 
special book which then has to be signed 
by the presiding authority. The learned 
District Judge felt the force of this con- 
tention ; but he thought that the section 
did not confer úpon a member a right to 
have the names of members voting for or 
against a resolution recorded. The learned 
Judge further observed that “where voting 
is by ballot, the manner of voting is con- 
cealed and no member edn demand its 
disclosure." This, in my opinion, is really 
begging the question. It is impossible in 


our opinion to accept this reasoning having” 


” 
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regard to the explicit language of sub- 
cl. (le), s. 35 (2). Sub-clause (le) of s. 35 (2) 
cleariy confers upon the member the right 
to have the names of persons who voted 
for or against a resolution disclosed. The 
Board can make regulations “consistent 
with not only the Act and rules or orders 
made by Government in this behalf” as 
the Judge points out, but also “subject to 
the provisions of the following sub-sec- 
tion,” which would include sub-cl. (k). 
Regulation 35, therefore, is clearly incon- . 
sistent with sub-cl. (kj, and it is difficult to 
see how under the Act framed in this man- 
ner there could be any voting by ballot. As 
the learned Judge himself points out it is 
significant to notice that in an analogous 
Statute, namely the Municipal Boroughs 
Act, the corresponding s. 33 (9) does not 
contain a similar provision; nor does the 
other Act referred to by the Judge, 
nemely the Bombay District Municipal 
ct. 

The learned Judge then refers to a book 
called the Bombay Local Boards Manual 
written by Mr. Cumming, and accepted the 
construction put upon tke regulation and 
its validity by that gentleman. In our 
opinion it was irregular on the part of the 
learned Judge to refer to the Manual at 
all. The question of construction is one 
which is entirely for the Court, and can 
only be decided upon the language of the 
Act and sometimes, if necessary, by refer- 
ence to analogous statutes. It is argued, 
asit was in the Ccurt below, that s. 35, 
(2) (k) refers only tothe manner in which 
the minutes of meeting are to be kept. 
Thatno doubt is true, but it also provides 
for tke right ofa memberto have the 
names of persons who voted for or against 
a resolution recorded. It is argued that 
a meeting for electing a President isa- 
special meetirg and differs from other 
meetings Leld for transacting business. As 
far as I can see, the Act makes no distinc- 
tion between ameeting held by the Board 
for electing a President or any 
other meeting held to transact any other 
business. Section 35 would equally apply 
to both. Nor dothe regulations make any 
such distinction. l think, therefore, we 
must allowthe appeal, reverse the decree 
of the lower Appellate Court and dismiss the 
suit with costs throughout. . 

Tyabji, J—I agree that the appeal must 
be allowed. The suit is for a declaration 
that the election of defendant No. 1 
as President of the Taluka Local Board of 
North Daskroi, at a meeting’ held on Jan- 


. 
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mary 16,1935, is void and illegal; and for 
an injunction restraining defendant No. 1 
from working as President, and defendant 
No. 2, the Taluka Local Board, from ac- 
cepting him as President. The validity of 
defendant No. 1's election as President 
depends upon the validity of Regulation 
35 for the transaction of business, pur- 
porting to be framed by the Local Board 
under the powers conferred by s. 35 (L), 
Bombay Local Boards Act (Bombay Act VI, 
of 1923). The plaintiffs’ case was that the 
disputed election was void as it had taken 
place at a meeting where ‘the votes were 
taken by a counting of hands,” whereas 
Regulation 35 provides among other 
things that in the case of the election of 
the President “votes shall be taken by 
ballot.” Defendant No. 1 does not deny 
that Regulation 35 was not given effect 
to at the meeting: but contends that 
Regulation 35, in so far as it provides 
for the election of the president by ballot, 
(understanding that expression as it is 
“explained in Regulation 37), is itself in- 
valid: it being ultra vires of the Local 
Board to frame such a regulation inas- 
much as the power conferred upon the 
Local Board under s. 35, sub-s. (1), Bom- 
bay Local Boards Act, to make regulations 
for the transaction of business, is subject 
to the restrictions that the regulations 
shall be (1) consistent with the said Act 
and(2) subject to the provisions of the 
sub-sections of s. 35; and it is contended 
that Regulation 35, so explained, is 
inconsistent with s. 35, sub-s. (2), el. (k), of 
the Act. It is provided by el. (k), with which; 
as I have stated, Regulation 35 is 
alleged to conflict, that if any member 
Present at any meeting sodesires, minutes 
shall be kept of the names of the members 
voting, respectively for or against any 
resolution, ina book to be provided for 
the purpose, which shall be signed, as 
soon as practicable, by the President, 
Vice-President, or Chairman of such meet- 
ing, and shall at all reasonable times be 
open to inspection by any member of the 
Board or by anv inhabitant of the district. 
No regulation, it is argued, can, therefore, 
be valid which has the effect of taking 
away the right of any member present at 
any meeting of the Board to require that 
the names of the members voting respect- 
ively foror against any resolution be en- 
teredin the minutes of the proceedings of 
the Board: and Regulation 35 is said 


to be obnoxious in this respect to the pro- : 


visions of cl. (k). 
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The acceptance or rejection of this argu- 
ment depends upon whether the election 
of the President must take place by mem- 
bers voting for or against any resolution, 
and upon the manner in which the regu- 
lations require the minutes to be kept of 
the- proceedings for the election of the 
President. Dealing first with the form 
that the proceedings forthe election of the 
President must take, the Regulations pro- 
vide generally for the transaction of busi- 
ness and the conduct of proceedings at the 
meetings of the Board. The business to the 
transaction of which the Regulations refer 
fall in the main under three heads: minutes 
are required to be confirmed and signed 
(Regulations 6—7), questions put to the 
President must be dealt with by the 
presiding authority (Regulation 9) and pro- 
posals or motions and amendments thereto 
may be made, seconded and discus- 
sed (Regulations 10—38). I believe that 
the only other classes of business that are 
mentioned are: motions for adjournment 
(Regulation 39), points of order (Regula- 
tions 4044) and the discussion of bud- 
get estimates or appropriation of funds, 
and rules or bye-laws. The election of the 
President must form part of the business 
to be transacted by the Board. It is enact- 
ed by s. 22, Local Boards Act, that every 
Local Board shall be presided over by a 
President elected by the Board from 
amongst its own members; and s. 27 pro- 
vides fora meeting for the election of a 
new President being called. Putting aside 
the business of contirming and signing of 
the minutes and dealing with questions, 
there is no provision in the Act or the Re- 
gulations for any business being transact- 
ed except by way of a motion or propusal. 
Regulations 45 and 47 are hardly excep- 
tions ia thisrespect. They contain specific 
provisions applicable to particular forms 
of proposals. 

Bat neither these Regulations nor any 
other to which our attention was drawn 
has any bearing on tbe election cf the 
President. ‘he election, which is the 
subject of the present controversy, was it- 
self held through the medium of a pro- 
posal and an amendment thereto; and yet 
no exception has been taken 10 the adup- 
tion of this course, nor is any alternative 
suggested. All that is objected to is that 
the votes for and against the proposal and 
amendment were taken by show of hands 
and not by ballot. It may be taken there- 
fore that proceedings for the election of the 


President must conform with the usual 
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method for the transaction of business, viz., 
through a proposal made in writing, with, 
if desired, amendments to the prop:sal. The 
provisions in 8.35, sub-s. (2) cl. (k) must 
apply to resolutions for the election of the 
President as much as to any other resolutions. 
If therefore any member present at the meet- 
ing at which the election of the President 
takes place so desires, the names of the 
members voting respectively for or against 
the resolution by which the election of the 
President takes ‘place, must be entered in 
the minutes. Regulation 36 is directly con- 
cerned with the form of the minutes. It 


- must, however, be considered with the con- 


nected Regulations 35 and 37. Kegulation 
35 provides that “votes shall ordinarily 
be taken by a counting’ of hands,” but to 
this general rule two exceptions are in- 
troduced: (1) if the presiding authority 
with the sense of the meeting so decide, 
“votes may be taken by ballot.” (2) 
Excepticn 2 is that: 

"In the case of the election of the President and 
aaa they (the votes) shall be taken by 

allot. 2 

The next two Regulations show what, so 
far asthe minutes are ‘concerned, is im- 
plied respectively in votes being taken by 
a counting of hands and by ballot: 

“When votes have been taken by a counting of 
hands, the presiding authority shall, on the demand 
of any member, cause to be recorded in the minute 
book the names of the members voting for or against 
the motion and of those who have declined to vote 
(Regulation 36). 

This gives effect to cl. (k) of sub-s. (2), 
8. 35. Next, Regulation 37 deals with the 
one form of voting, and it is provided 
that: ` ` 

“When votes are taken by ballot, the members 
shall record their votes in writing in such manner 
as the presiding authority may prescribe. Such 
writing shall not be signed and shall not be seen 
by any person except the piesiding authority and 
two sciutinisers to be appointed by him, Such 
papers shall be destroyed immediately after the re- 
sult of the voting in declaied.” 

It is clear, therefore, that on the votes 
being sv taken by ballot, tne names of the 
members veting respectively fur or against 
the resolution cannol, even if a member so 
desires, be entered in the minute book cg 
provided by cl. (4) of sub s. (2), s. 25. Only 
one argument seemed to me to throw any 
doubt on the question, the argument that 
the election of the President was the trans- 
action of a business uf so peculiar a nature 
that proceedings relating to it must stand 
on a special footing and consequently that 
the minutes recording such pioceedings 


- may reasonably be in a different. form from 


the minutes relating to the ordinary busi- 
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ness transacted by the Local Board and 
that itis the ordinary business with which 
cl. (k) of subs. (2), s. 35, deals. There is 
no jusvification, however, for holding that 
any such cleavage in the- two classes of 
business is to be found in the Regulations 
or the Act, or that the election of the Pre- 
sident is. put in a class apart from the 
transaction of the ordinary business. Nor 
do Regulations 35-37 restrict the taking of 
ae by ball to the election of the Presi- 
ent. 

In my opinion the provision contained in 
Regulation 35 to the effect’ that on a 
motion or amendment having reference to 
the election of the President, votes shall 
be taken by ballot, understanding that ex- 
pression asil is explained in Regulation 37, 
is inconsistent with the provisions of cl. (ke) 
cf sub-s. (2), s. 35, Local Boards Act, and 
consequently making a regulation with such 
a provision was beyond the powers confer- 
red upon the Local Board under s. 35, 
sub-e. (1) of the Act. For these reasons I 
agree that tke appeal must be allowed ‘and 
the suit dismissed with costs throughout. 

D. Appeal allowed. 
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Cocoanuts are fruits and cocoanut trees are frujt 
trees and a cocoanut plantation ‘is a fruit garden 
within the meaning of s. 3 (4) (f), Estates Land Act. 
Plantation of cocoanut trees is an improvement 
within the meaning of the section. It follows 
that the tenant who has effected improvements 
in these cases ought not to be liable for any 
additional rent beyond the dry rate. Vellayaz pa 
Chetty v. Subramanian Chettiar (1), overruled. [p. 
26, col, 2.) 

The principle of res judicata should be confined 
only to matters which actually existed atthe time 
of the former decision. Consequently, «the decision 
as to matters existing at the date of a previous suit 
for rentfor a particular year will, even if errone- 
oue, operate as res judicata in respect of the same 
matters in asuit for rent for subsequent years, 
This rule does not, however, apply in the case of a 
suit for rent as regards certain areas in respect of 
which no claim was and could be made in the pre~ 
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vious suit. There can be no res judicata laying 
down a wrong rule of law between parties for future 
guidance also. The decision must be confined to the 
matter to which it has been applied at the time of 
the former decision. [p. 28, col. 1.] 

[Case-law discussed.] 


S. C. A. against the decree of the District 
Court, Madura, in A. 8. Nos. 501 to 504 of 
1929 and 350 of 1921. 


Order -f Reference. ; 
Varadachariar, J.—This batch of 
second appeals arise out of suits for rent in 
respect of two seis of holdings covered by 
Patta Nos. 38 and 54. Two of the second 
appeals arise ont of suits of 1923 and two 
more out of suils of 1926 and the fifth arises 
out of a suit institnted in 1920 and is the 
result of an intermediate remand by this 
Court. One ofthe main questions in these 
eases turns on the effect of the definition of 
‘improvements’ in s. 3, cl. 4, Estates Land 
Act, the point for decision being whether a 
cocoanut plantation comes within that de- 
finition or not. One Bench of this Court in 
a suit between these very parties—reported 
in Vellayappa Chetti v. Subramanian Chet- 
tiar (1), has dissented frcm that decision 
and held that it does not. Another Bench 
ina case reporied in Sri Rajah Bomma- 
devara Chayadevamma v. Venkataswami (2), 
held that it is an ‘improvement. It is by 
reason of the decision in Vellayappa Chetti 
v. Subramanian Chettiar (1), that the lower 
Courts have held that that matter is res 
judicata between the parties even though 
the present suits relate to subsequent F'aslis. 
One of Mr. Rajah Iver’s contentions on be- 
half of the appellant is that the point being 
merely one of law, turning on the definition 
in the Act, the rule of res judicata 
should not be applied and he next contends 
that it cannot be ap: lied to some at least 
of these suits, where even ecerrding 
“tothe present plaints. the claim is not on 
the same basis as in the old suits but en a 
different basis by reason of changed facts. 
He also contends that in the application of 
the rule of res judicata, the present case is 
governed by ihe analogy of the decision in 
Broken Hill Proprietary & Co. Ltd. v, 
Broken Hill Municipal Council (3), and not 
of thatin Badar Bee v. Habib Mericen Noor- 
din (4). With reference to the decision in 


(1) 59 M 482: 99 Ind. Cas, 559; A I R 1927 Mad. 137; 
51M LJ 880; 24 L W 803; (1126) M W N 978 

(2) 62 ML. J 511: 138 Ind. Cas. 40; A I R 1932 Mad, 
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Maharajah of Jeypore v. Ramamurthi (53, 
he takes exception to some obsetvations in 
that judgment and relies on c lain other 
portions of that judgment and he fnrther 
contends that the decision in Tarini Charan 
Batacharya v. Kedar Nath Kaldar (6), is, 
if anything, in his favour, rather than 
against him. 

I must say that, the question of res judi- 
cata is by no means free from difficulty 
and the decisions on the? point are by no 
means uniform. Ithas to he remembered 
that the policy of s. 13, Estates Land Act, 
was a statutory declaration that even if a 
practice had heretobefore existed of par- 
ing for improvements effected by the ten- 
ant, it should no longer be capable of being 
enforced. It will be a matter for considera- 
tion how far that policy can he controlled 
by the application of the rule of res judicata 
merely on the ground that in a litigation 
relating to prior Faslis, the Court has in- 
terpreted s. 3, cl. 4, Estates Land Act, in a 
particular manner. Tam not, as at present 
advised, quite satisfied that the decision is 
one on a mixed question of law and fact. 
I do not say more on that matter, as I am 
suggesting that the case may be placed be- 
fore his Lordship the Chief Justice for his 
consideration whether if may be posted be- 
fore a Bench of two Judges or before a 
Full Bench, to deal with the question of 
res judicata on the point of Jaw and also to 
consider the ecnflict. hetween the jrndements 
in Vellayappa Chetti v. Subramanian Chet- 
tiar (1), and Sri Rajah Bommadevara 
Chayadevamma v. Venkataswami (2). 

On hearing the case opened hy Mr. Rajah 
Iyer, I felt that even if I should uphold the 
plea of res judicata to some extent, jt 
might still become necessary to deal with 
the conflict between Vellayaypa Chetti y. 


‘Subramanian Chettiar (1), and Sri Rajah, 
Bommadevara Chouadevamma v. Venkata- 


swami (2), and that if T should accept his 
contention that itisnot res judicata this 
conflict will necessarily have to be con- 
sidered. As will appear from the judg- 
ments in those two cases, the practice of 
rearing cocoanut and palm trees in exten- 
sive areas of Jand classified as ‘dry’ is qnite 
eommon in the Sonthern Distriets and it 
seems to me desirable that there should 
be an authoritative pronouncement as to 
whether such plantations are or are not 
“improvements” within the meaning of the 

(5) 65 M LJ 684; 148 Ind Cas. 291: A IR 1933 Mad. 
HE M 73; (1933) M W N 510; 38 L W 755; 6 R M 

(6) 56 C 723; 115 Ind. Cas. 593; A I R 1928 Cal. 777. 
33 O W N 126; 48 OL J 327 (F.B,). , 
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definition in the Estates Land Act The 
matter will be placed before his Lordship 
the Chief Justice. 

Messrs. K. Rajah Iyer and A. Srinivasa 
Ayyangar, for the Appellant. 

Mr. S. R. Muthuswamy Iyer, for the Res- 


pondents. 
OPINION 

Ramesam, J.—This bateh of second 
appeals arises out of a number of suits for 
rent for different Faslis under s. 77, Estates 
Land Act. There are two holdings under 
the tenant: one holding under Patta No. 38 
and another holding under Patta No. 54. 
Rent is claimed for portions of the suit 
holdings ‘at a rate higher than the dry 
rate on the ground that there are cocoanut 
gardens in these holdings. In a former 
litigation between the same parties which 
culminated in S. A. No. 433, etc., of 1924 the 
same claim was made. Tne defendant ryot 
resisted the claim at the higher rate on the 
ground that acocoanut plantation was an 
improvement within the meaning of s. 3 
(4) (f), Estates Land Act, and that he is 
not liable to pay the higher rate and is 
Hable to pay only the dry rate. It was 
‘held by Devadoss and Wallace, JJ. [in Vel- 
laypppa Chetti v. Subramanian Chettiar 
(1)]. that the planting of a cocoanut garden 
was not an improvement under the Act 
and thatthe plaintiff was entitled to the 
enhanced rate. The same holdings are the 
subject-matter of the present suits. It is 
conceded by the appellant that so far as 
Patta No. 38is concerned, the cocoanut plan- 
tation now existing is merely the old planta- 
tion, bat as to Patta No. 54 it is said that at 
the time of the former litigation only a por- 
tion viz.,7 karukams, was planted with cocoa- 
nut plants but now a larger area is sought 
to be charged at the higher rate. I will refer 
to this question of additional area, later on. 
Leaving this aside, two questions arise in 
| the present second appeals. The first is 
whether coconuts are fruits and a cocoanut 
plantation can be regarded as a fruit garden 
within the meaning of s 3 (4) (f), Estates 
Lund Act. So stated, this question is un- 
doubtedly a question of law, viz., the construc- 
tion of an Act, the question being whether a 
particular term in the Act can be so in- 
terpreted or defined as to cover a particular 
class of trees. 

Now it may be said that the fruit of the 
` cocoanut tree is rot a fruit in one sense of 
the term butis a nut and apparently this 
was the view that prevailed with Devadoss 
and Wallace, JJ. in Vellayappa Chetti vi 
Subramanian Chettiar (1); But this case 
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was considered in Sri Rajah Bommadevara 
Chayadevamma v, Venkataswami (2), by 
another Bench of this Court (Reilly and 
Ananthakrishna Ayyar, JJ.) and was dis- 
sented from. Both the learned Judges have 


dealt with the matter at some length and 
“have given good reasons for differing from 


the former decision and for holding that 
cocoanut trees are fruit trees. Even 
Devadoss, J., from -whose judgment the latter 
case came up in Letters Patent Appeal, held 
that cocoanut trees are fruit trees but he 
does not refer to the judgment in the other 
case reported in Vellayappa Chetti v.’ 
Subramanian Chettiar (1). It is unneces- 
sary to repeat the reasons given by Reilly 
and Ananthakrishna Ayyar, JJ. J will only 
add the following considerations. In the 
Century Dictionary under “cocoanut” we 
have “the nut or fruit of the cocoanut tree.” 
And then under “double cocoanut” we have 
“the fruit of a remarkable palm...... the fruit 
often weighs 40 or 50 lbs..."Under “sea 
cocoanut” we have “the fruit of a species of 
palm.” In Murrays English Dictionary 
under “double cocoanut” we have got prac- 
tically the same sentences repeated. In com- 
mon parlance the cocoanut is always refer- 
red to as a fruit before the fibre is removed. 

I therefore hold that cocoanuts are fruits 
and thet cocoanut trees are fruit trees and 
a cocoanut plantation is a fruit garden 
within the meaning ofs.3 (4) (f), Estates 
Land Act. Tt follows that the tenant who 
has eTected improvements in these cases 
ought not to be liable for any additional 
rent beyond the dry rate. The next ques- 
tion is how far the defendant-appellant is 
affected by the rule of res judicata. As 
already mentioned, the former decision, 
which inthe light of our present decision 
must be held to be erroneous, was between 
the same parties and in Yespect of the same 
holding. Mr. Rajah Iyer, the learned Advn- 
cate for the appellant, ‘contends that an 
erroneous decision of law should not be 
held to be res judicata in a later litigation 
between the same parties relating to a 
different year and that the former decision 
should be confined to the year in respect of 
which the former litigation arose. The 
question how far an erroneous decision on 
a matter of law or on the terms of a ten- 
ancy would be ves judicata has been con- 
sidered in three decisions of this Court 
The first one is Bayyan Nath v. Suryanara’ 


yana (7), atp. 73*. It was there held tha, 


(7) 37 M 70; 17 Ind Oas. 415; AIR 1914 Mad. 39 
23 M L J 593. ‘ 
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a former decision as to the extent of a 
holding in a suit between a landlord and 
tenant relating to the validity of patra 
under the Rent Recovery Act would be res 
judicata in respect of later years on the 
ground that it decides a general question 
not peculiar or special for that particular 
year. Sofar as this matter is concerned, 
the Estates Land Act is similar to the Rent 
Recovery Act, and 1f any question of gene- 
ral principle is settled in one litigation in 
respect of one year as ‘regards the terms 
of patta, that would bind the parties for 
the future years also until new circum- 
stances intervene. The next decision of 
this Court that I would refer to is Venkata- 
narasimhalu Naidu v. Venkataratnam (8). 
There the suits related to the recovery of 
a cess claimed by a zamindar from inam- 
dars. The cess was payable annually. It 
was held that in cases where in a prior 
litigation the cess was held to be payable, 
that decision constitutes res judicata in 
litigation with respect to later years. 
The conclusion of the learned Judges is 
thus expressed: 

“Where a decision ona point of law, whether it 
be on the construction of a document or of a statute 
oF on common law or on customary law settles a 
question that arises directly out of conflicting view 
as to the rights of the parties, it is res judicata.” 

The reason of the judgment may be ex- 
pressed thus, tiz. that the former litigation 
settles the terms on which the two paties 
are related to each other in the matter of 
the holdings provided the decision and the 
terms are confined to the actual subject- 
matter of the suit. The earlier decisions 
of tois High Court in Parthasarathi v. 
Chinna Krishnan (9), Mangalathammal v. 
Narayanaswami Iyer (10), and Natesa 
Chetti v. Vengu Nachiar (11), were dissented 
from. In Maharajah of Jeypore v. Rama- 
murthi (5), the same view was fo'lowed. An 
attempt to re-open the decision in Venkata- 
narasimhalu Naidu v. Venkataratnam (8) 
based on the decision of the Privy Council 
in Broken Hill Proprietary & Co. Ltd. v. 
Broken Hill Municipal Council (3) was 
made but failed. That attempt is again 
repeated before us, Mr. Rajah Iyer con- 
tending that the decision in Venkatanara- 


simhalu Naidu v. Venkataratnam (8) and - 


Maharatah of Jeypore v. Ramamurthi (5), 
should be re-considered in the light of the 


(8) 32 M L J 63; 37 Ind. Oas. 857; A I R 1918 Mad. 
1309; (1917) M W N 321; 5 L W 682. 

(9) 5 M 304, 

(10) 30 M 461; 17 M L J 250. 
ae 33 M 102; 3 Ind. Qas. 701; 20M LJ 20; 6 ML 


NARAYANA AYYANGAR V. SUBRAMANIAN CanTTIaR (MADR.) 27 


Privy Council decision just mentioned. In 
the same volume we have got Hoystead v. 
Commissioner of Taxation (12, another 
decision of the Privy Council. ‘The earlier 
decision relates to the valuation of land 
for rating purposes. Tae second decision 
relates to land tax assessment and it was 
held that an admission on a fundamental 
matterin a prior case—and a decision 
stands on the same  footing—estops a 
different contention in a later case. At first 
sight it looks us if these two decisions are 
in conflict. Possibly the earlier decision 
may be explained on the footing that the 
valuation of land for purposes of rating 
for each year is so peculiar to that year 
and has to be made on considerations con- 
fined to that year and should be so unin- 
fluenced by considerations that prevailed 
in prior years that no question should be 
considered as a general principle and what 
happened in one year—whether a matter 
of principle or a matter of detail—should 
not be used in another year and therefore 
the decision of one year is not res judicata 
for another year. If that decision is not 
to be explained in that way and should not 
be regarded as inconsistent with the deci- 
sion in Hoystead v. Commissioner of Taxa- 
tion (12), I prefer to follow the latter 
decision. This is practically the view 
accepted in Maharajah of Jeypore v. Rama- 
murthi (5) astothese two cases. These 
cases have also been considered in Sankara- 
linga Nadar & Brothers v, Commissioner of 
Income-tax, Madras (13) and a similar view 
was taken there of the first case. 

Tt issaid that in cases under the Bengal 
Tenancy Act, it has been held that a deci- 
sion between landlord and tenant as to the 
rate of rent ina prior year does not con- 
stitute res judicata in later years when 
the question comes up. But even there it 
has been held that where the earlier deci- 
sion decides a matter of general principle 
it would be res judicata in later years: 
vide, Gnanada Govindo v. Nalini Bala (14) 
and Ayetonnissa Bibi v. Amjad Ali (15). It 
is true thatin Caicutta a view prevailed at 
one time similar to the decision in Mangala- 
thammai v. Narayanaswami Iyer (10) 
Alimunnissa Chow lhurani v. Shama Charan 


12) (1926) A O 155; 95 LIPO 79; 134 L T 354: 
we Sor T 354; 42 


(13) 58 M L J 260; 126 Ind. Cas. 273; AIR 1930 
Mad. 209; 58 M L J 260, 31 L W 738; Ind. Rul, (1930) 
Mad. 833 (F. B.). 

LJ aa 94 Iad. Cas. 837; A IR 1996 Cal, 


593. 
J 184; 115 Ind. Oag, 588; A 
eta ie Cag IR 1928 Cal. 
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Roy (16), but this decision has since been 
overruled by that Court in Tarini Charan 
Battacharja v. Keder Nath (6). It is then 
argued by Mr. Rajah Iyer relying on a pas- 
sage in this last judgment that some excep- 
tion should be made to the principle of res 
judicata inmatters of jurisdiction, limita- 
tion or procedure on grounds of public 
policy. Itis difficult to conceive how the 
question of ves judicata can arise for the 
same subject-matter in later years with 
reference te questions of jurisdiction, limi- 
tation or procedure. But here we are not 
concerned with any such question. It 
is suggested that the rules of the Estates 
Land Act are based on public policy and some 
exception should be made in such matters. 
We are not referred to any principle or 
authority to support such a proposition and 
Iam unable to accept this contention. But 
as already observed, the -principle of res 
judicata should be confined only to matters 
which actually existed at the time of the 
former decision. If there are new areas in 


Patta No. 54 which were not planted with — 


ececanut at the time cf the former suit and 
in respect of which no claim for enhanced 
rate of rent was or could be made’ in the 
former suit, the matter.is not res judicata in 
the present suit in respect of such areas. 
The respondent contended that even in 
respect of such areas the question of general 
principle is settled between the parties. 
There can be no res judicata laying down 
a wrong rule of law between parties for 
future guidance also, The decision must 
be confined tothe matter to which it has 
been applied at the time of the former 
decision. Areas and trees to which it was 
not applied then will be governed by the 
correct principle of law It is said by the 
respondent that this matter was not raised 
earlier. The appellant claims that he did 
raise it. However the consideration of 
this question and how far the matter may 
be allowed to be raised are points which 
we leave tothe learned Judge who would 
dispose of the second appeal in the light 
ol.theabove observations, and if in his 
discretion, he thinks fit, he can allow 
those points to be raised in second appeal. 
It is for him and not for the Full Bench to 
consider this question. With these observa- 
tions these cases are remitted to the learned 
Judge for disposal. 

Beasley, C. J.—I agree. 

King, J. I agree 

(After the Opinion of the Full Bench, the 
case Was again put before Varadacbariar, J.) 

(16) 32 O 719; 90 W N 466; LOL J 176. 
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Varadacharlar, J.—Now that the Full 
Bench have beld that the decision in 
Vellayappa Chettiv. Subramanian Chettiar 
(1) will operate as res judicata in respect of 
the areas then in question, it follows that 
8. A. Nos. 1148, 1150 and 1181 of 1932 fail 
and must be dismissed with costs in S. A. 
No. 1148 of 1932 only. S.A. Nos 1149 and 
1151 arising respectivelv from S. S. Nos. 2627 
of 1923 and 3851 of 1926 ‘relate to lands 
covered by Patta No. 54. Even in respect 
of there lands, the former judgment will 
operate as res judicata except to the. 
extent to which it can be said that in 
these second appeals which relate to later 
Faslis the claim for rent is made in respect 
of lands brought under cocoanut cultiva- 
tion afterthe date of the previous suits 
relating to these pattas. Mr. Rajah Iyer 
states that in the former suitsthe claim at 
Rs.2 per karukam was made only in 
respect of 7 karukams, whereas in the 
present suits that rate is claimed in respect 
of 9 karukams, and likewise the Rs. 5 rate 
in respect of the later Faslis. A distinction 
is sought to be suggested between the claim 
at Rs. 2 rate and the claim at Rs. 5 rate, and 
it is argued that the rule of res judicata 
ought not.to be applied at any rate to the 
extent of upholding the Rs. 5 rate claim. 
I am not able to agree with this contention. 
The decision of the Full Bench implies 
that the allowance of Rs. 2 claim was on 
the fooling that the contention that the 
tenant was not liable to pay in respect of 
improvements effected by him was not 
available to him by reason of the rule of 
res judicata. Once that contention is put 
aside, the contract alleged by the landlord 
isthatup to a particular stage he is 
entitled torent at Rs.2 per karukam and 
at later stages he is entitled to rent at Rs. 5 
per kirukam. I therefore do not see any 
justification for saying that though on the 
basis of Rs. 2 it is res judicata, the claim 
for the same land at later stages at the rate 
of Rs. 5 will not be res judicata. 

Mr. Rajah Iyer further suggests that 
the written statement in S. S Nos. 2627 
of 1923 and 3861 of 1926 raised a question 
of fact that the trees have not in fact 
reached the stage when even on, the basis 
of the agreement, as alleged by the plain- 
tiff, the rent at Rs. 2 or Rs. 5 could be 
claimed at all. I see nothing of this con- 
tention put forward either before the 
Depnty Collector or.before the lower Appel- 
late Court. I .am not satisfied that any 
evidence which the defendant wanted to 
offerto substantiate this contention was 
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shut out. Iam therefore unable to allow 


that point to be raised at this stage. A | 


further point was sought to be raised by 
Mr. Rajah Iyer on the construction of the 
contract relied on by the plaintiff, namely 
that the mere fact that one tree or some 
trees begin to put forh spathe will not 
justify the landlordin claiming the higher 
rate of rent in respect of the whole area 
under cocoanut cultivation. This point, too, 
does not appear to have been raised in any 
of the Courts below. It cannot be said to 
be really a matter of law or construction 
which can be dealt within second appeal. 
It will really have to be considered in the 
light of the course of conduct of the parties 
_or usage in the neighbourhood, and 1 must 
therefore disallow it also as a point not 
‘raised up to this stage and which cannot be 
disposed of without further evidence. 

Mr Muthusawami Iyer on behalf of the 
respondents is unable to state definitely 
whether Mr. Rajah Iyer’s contention that 
in the old suits the claim was made and 
decreed oniy in respect of 7 karukams, 
whereas in the present suit the claim’ was 
made in respect of 9 karukams, is borne 
‘out by the record or not But having 
regard tothe fact that the rule of res 
judicata has gotto be applied practically 
against the spirit of the provision’ made in 
the statute and seemg that the rule of 


decision in a matter of this kind has been.. 


the subject of so many conflicting pronoun: 
cements, I am not prepared to disallow 
_ the point raised by Mr. Rajah Iyer, which, 
atter all, can be determined from the re- 
cords of the Court or at any rate from the 
relevant pattas. The District Judge is 
accordingly requested to make a report, 
after giving an opportunity to both the 
Parties to place all relevant materials before 
him, whether the claim in S, 8. Nos. 2627 of 
"1923 and 3861 of 1928, in so far as it relates 
to cocoanut plantation, is in respect of any 
_ area in excess of that which formed the 
subject-matter of §.S. Nos. 2582 of 1918 and 
_ 1638 of 1920, and if so, what is the extent of 
- the excess area. The report to be sent 
before April 15, 1935. 


AcN. i Case remanded. 


NAGPUR HIGH COURT 
Second Civil Appeal No, 201 of 1934 
July 15, 1936 

Bosp, J. 
BAGARMAL-—APPELLANT 
Tersus 
BHIKASA AND GTHERS— RESPONDENTS 

Promissory note—-Liability—-Ferson alieging he 
signed on behalf of firm—Firm, when liable—Joint 
Hindu family—Sutt against, on pro-note by Manager 
alone—Maintainability—Presumption as to liability 
of other members, if exists—Negotiable Instrument — 
Drafting of. 

Where a person executing a promissory note alleges 
that he signed it on behalf of a firm of which he 
is a partner unless the responsibility of the firm is 
made plain and can be instantly recognised as the 
instrument passes from hand to hand, ordinarily the 
person signing alone will be liable. Motilal Lad v. 
Punjaji (2), relied on. 

A Hindu family can be sued on a promissory 
note execated by the manager alone in his own name 
and not in the name of the family fim. In sucha 
case there is no presumption that the other mem- 
bers of the family aie liable, and consequently th.s 
must be proved like any other fact in the case, 
with the burden on the person uffiiming. Motitad 
Lad v. Punjaji (2), dissented irom, Abdul Majid 


‘Khan v. Saraswati Bui (11), relied on, 


There must be no reasonable possibility of 
ambiguity in the constiuction of a negotiable 
instrument and its meaning should be instuntly 
recognisable. 


S.C. A. from the appellate decree of the 
Court of the District Judge, Nimar, dated 
March 12, 1936, in Civil Appeal No. llo 
of 1933, conlirming that of the Court of 
the Additional Sub-Judge, Second Class, 
Burhanpur, dated September 29, 1933, in 
Civil Suit No. 344 of 1933. É 

Mr. S. R. Mangrulkar, for the Appellant. 

Messrs. K. B.Tare and’ R. S. Dabir, for 
the Respondents. ; 

Judgment.—The claim in the suit out of 
which this appeal arises is based on a pro- 
missory note dated August 24, 1931, executed 
by Gulabchand Bhikusa. The main ques- 
tion in the case is whether this means the 
man Gulabchand Bhikusa, who is the 
second defendant, or the firm “Gulabchand 
Bhikusa,” of which the second defendant 
is one of the owners. In the latter case 
questions arise about the liability of the 
remaining defendants who are said to be 


“members of the firm, which the plaintiff 


alleges, is a family firm. The lower Courts 
hold the note is ambiguous and, jollowing 
Mina Kumari Bibi v. Bijoy Singh Dudhuria 
(1) and Motilal Lad v. Punjaji (2), have 
dismissed the plaintiff's suit. 

(1) 44 O 663; 40 Ind. Oas. 242; A I R 1916 P G 238; 
1P LW 425; 5LW 711; 32 ML J 42& 21 O WN 
585; 21 M LT 344,15 A LJ 382; 25 O L J 508; 19 Bom, 
L R 424; (1917) M W N 473; 44 I A 72 (P. 0). 

(2) 29N L R 312; 144 Ind. Cas, 411; A I R1933 Nag. 
160; Ind. Rul, (1933) Nag. 242, 
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A good deal of the argument before 
me naturally turned upon the construc- 
tion of the note (Ex. P.1). Whatever may 
be said aboutthe description of the drawer 
in the body’ of the document, there can 
be no doubt that the signature at the foot 
is a personal signature of the second 
defendant. He signs simply as Gulab- 
chand Bhikusa and describes himself as 
a person now residing at Jalgaon. Now 
the firm Gulabchand Bhikusa is not situate 
at Jalgaon but at Bahadarpur. The words 
per pro or “on behalf of” do not appear 
in conjunction with the signature, nor is 
there anything else to indicate there that 
a firm and not an individual is meant, so 
there can beno doubt that the signature 
standing by itself must be construed as a 
personal signature. 

There is authority for the view that 
when a person signs on behalf of others, 
as for example of a partnership firm, it 
is necessary not only for the name of the 
. firm to appeal on the face of the instru- 
ment but also for him to sign on its 
behalf expressly. But I need not enter 
into that here, for the decision of their 
Lordships -of the Privy Council in 
Sadasuk Jankidas v. Kishan Pershad (8), is 
clear that, unless the responsibility of the 
firm is made plain and can be instantly 
recognised as tke instrument passes from 
hand to hand, ordinarily the person signing 
-- alone will be liable. 

It was contended thatthat was a case 
under s. 28 of the Negotiable Instruments 
Act and that these remarks apply only to 
cases of principal and agent where the 
agent seeks to evade liability altogether, 
and nol to a case of a family frm where the 
person signing accepts full responsibility. 
Of course the case before the Judicial 
Committee was of that nature, and that 
fact makes an important difference as I 
shall show presently, but for all that their 
remarks have a wider application. Their 
Lordships were merely applying a general 
principle to a particular case. Authority 
for the wider principle is to be found in 
Sreelal Mangtulal v. The Lister Antiseptic 
Dressing Co., Lid. (4), and in the cases 
cited therein. Motilal Lad v. Punjaji (2), 
also takes the wider view. f 

Now in the case before me has . the 

(3) 46 © 663; 50 Ind. Cas. 21€; 29 CL J 340; 17 A L 
J 405; 25M LT 258; 36 ML J 429; 21 Bom. L R 605; 
1UPL R (P. C,) 37; (1919) M WN 310; 23 C WN 
937; 10 L W 143; 12 Bur, LT 160; A IR 1918 P C 146 
46 1 A 33 (P.O). cay f 

4) 52 O 802 at p. EC7; 89 Ind, Cas, 328; 29 OWN 
828; AI R 1925 Cal. 1062, A 
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responsibility of the family been so firmly 
placed in this instrument that it could be 
instantly recognised as the document 
passed from hand to hand I have already 
pointed out that the note was not signed 
on behalf of the firm. Then two Judges in 
the Couris below hold that the words in 
the body of the document. refer toa per- 
son and not to a firm: the lower Appel- 
late Court holds that at best the instru- 
ment is ambiguous, and the learned 
Judge in the first Court at least, was 
conversant with the language in which the 
document is written. aa 

The official translation in this Court 
makes the note personal throughout. The 
learned Counsel who appeared before me 
were not able to agree upon the transla- 
tion and analysed the note elaborately, 
stressing the wordsin different places in 
the document which appear in the singular 
and in the plural, and in the first person 
and third. So it is abundantly clear 
that whatever the true meaning may 
be, it isnot evident at first glance. It 
is necessary to puzzle over the words and 
analyse them carefully, and even then, 
those familiar with the vernacular in which 
the document is written, take widely differ- 
ent views. 

This is precisely what is not expected of 
a negotiable security which is meant to 
pass from hand to hand: to go befcre those 
who are clever as well as those who are 
not; those who are expert linguists and 
those whose language is only the common 
parlance of a perhaps not too well enducat- 
ed business man. For that reason the 
tule has always been that there must be 
no reasonable possibility of ambiguity in 
its construction: that its meaning should 
be instantly recognizable and not after an 
elaborate analysis in three Courts. 

In the circumstances the lower Courts 
are right in placing the narrower construc- 
tion on the instrument, namely that the 
family is bound on the face of the docu- 
ment. But that does not end the matter, for 
the case of a joint Hindu family is an ex- 
ceptional one not covered by these rules. 

It was decided in Krishnanand Nath 
Khare v. Raja Ram Singh (5), that a joint 
Hindu family is 4 legal person according 
to Hindu Law, which acts through the 
managing member or head. Therefore the 
question always arises in such a case 
whether the signature is of the individual 
signing or of the legal entity which 


(5) 44 A 393; 66 Ind, Cas, 150; 20 AL J 233; AIR 
1922 All. 116, 
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comprises the- whole family. The learned 
Judges point out that ordinarily there 
can be no difference in the signatures, for 
as a rule a Hindu family is not known 
by a corporate name, and it would he 
impractical ether io expect every member 
of the family to sign such notes, or for 
the manager to recite the names of every 
individual, including his own, on whose 
behalf he is supposed to be acting. 

This is also the view taken by the Madras, 
Bombay and Caleutta High Oourts in 
Krishna Ayyar v. Krishnasami Ayyar (6), 
Krishnashet v. Hari Valji (7), Baishnab 
Chandra De v. Ramdhon Dhor (8), and 
was again confirmed by the Allahabad 
High Court in Raghunath Singh v. Sri 
Narain (4). In the Madras case it was 
pointed out by Shephard, J. at p. 605* that 
in England, at common law, if a woman 
before marriage made a promissory note 
then both her husband and herself could 
be sued on it after their marriage, even 
though the existence of a possible husband 
was not so much hinted at in it. As the 
learned Judge says, in both cases, 

“There is a liability which is, so to speak, external to 
the obligation arising on the making of the pro- 


missory note and in both cases that liability is 
limited, while the liability of the maker is absolute.” 


Krishnanand Nath Khare v. Raja Ram 
Singh (5), distinguishes the decision of the 
Judicial Committee in Sadasuk Jankidas 
v. Kishan Pershad (3), on the ground that 
that was a case of agency and that their 
Lordships’ remarks must be construed with 
reference to that fact. The Madras and 
Calcutta decisions also draw the same 
distinction, though of course those were 
cases decided before the Privy Council. 
They point out that ss, 26,27 and 28 of 
the Negotiable Instruments Act are con- 
fined to cases ‘of agency, and that a 
manager of a joint Hindu family is not 
an agentin that sense at all. 

In Bisanchand Champalal v. Govindsa 
(10) it was also held that for certain pur- 
poses a joint Hindu family constitutes a 
“person” within the meaning of the law, as 
for exampie under s. 4 of the Indian 
Companies Act. These views find strong 


support in a decision of the Judicial 
Committee reported in Abdul Majid Khan 
(6) 23 M 597. 

(7) 20 B 488, 


(8) 110 W N 139. 

(9) 45 A 434; 73 Ind. Cas, 1018; 21 A L J 323; AIR 
1923 All, 424. 

(10) 30 N L R219; 148 Ind, Cas. 694; A I R 1934 
Nag. 45;6 R N 198, 
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v. Saraswati Bai (11), where their Lordships 
indicate thit a Hindu family can be sued 
on a promissory note executed by the 
manager alone in his own name and not 
in the name of the family firm. They 
hold that the only diference is that in 
such a case there is no presumption that 
the other members of the family are liable 
and that consequently this must be proved 
like any other fact in the case, with the 
burden on the person affirming. To that 
extent the position is identical with the 
one before me. 

It is true the remarks of their Lordships 
are obiter, for they held on the facts be- 
fore them that the evidence was insufficient 
to sustain the action against the other 
members of the family, but the fact that 
they went into the evidence at all is signi- 
ficant. Also their pronouncement on the 


question of law can hardly be ignored 


by the Courts in India. There is no 
conflict -between this and their earlier 
decision as was argued, if the distinction 
drawn by the authorities I have quoted is 
sound, and I respectfully agree itis. But 
if I were doubtful, I would still be bound 
to interpret the two pronouncements so as 
to make them consistent with each other- 
and this is the only way in which that can 
be done. 

In the circumstances, 
the utmost respect, I must hold tha 
the decision of Niyogi, <A. J.C. in 
Motilal Lad v. Punjaji (2), which was 
made. before the later pronouncement of 
the Judicial Committee, is unsound and 
mast decline to follow it. 

There are a numbera documents, parti- 
cularly account books in the vernacular, and 
both sides urge that it would be incon- 
venient to have the remaining issues de- 
cided here without the assistance of a 
judgment of either of the lower Courts. I 
therefore set aside the decrees of the lower 
Courts, and remand the case for a fresh 
decision with advertence to the above 
remarks. There will be an order for refund 
of the court-fees paid on the memorandum 
of appeal in this Court. Costs will abide 
the result. 


though with 


N. Decrees set aside. 


L R 60; 147 Ind, Cus. 1; 100 W N 1981: 
‘ML J 65; 39 L W 72; 58 CL J 548; 
a Da We oes ae 35 P 
934) M ; om, L R 225; 38 
N 201; 17 NUJ 1 (P. 0). a 
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ALLAHABAD HIGH COURT 
Civil Revision Case No. 103 of 1936 
February 2, 1937 
SULAIMAN, C. J. AND BENNET, J. 
Babu RAM NARAIN GARGO-—PuLAINTIPR— 
APPLICANT 
VETSUS 
IMPROVEMENT TRUST, CAWNPORKE, 
AND OTHERS~-DEFENDANTS~ Opposits PakTrEs 
Civil Procedure Code (Act V of 1903), 0 XLI, 
r. 5, O. XXXIX, r. 2—-Interim injunction—Appeal 
—Power of Appellate Court to order stay—‘Stay of 
proceedings’, meaning vf. 
Under O. XLI, r.5(1), Civil Procedure Code, an 


. Appellate Court has power toorder stay of proceed- 


ings when an appealis filed from an interim in- 
junction. The expression ‘stay of proceedings’ does 
not mean stay of proceedings in the Court itself 
but entitles the Appellate Court to interfere with 
the operation of the injunction which had been 
already issued. When the Appellate Court means 
by the order that there should be astay of proceed- 
ings under the interim injuuction, the order is one 


which it bas power to make and there is no ground | 


for revision. 


C. Rev. against the order of the District 
Judge of Cawnpore, dated February 17, 
1936. | 

Messrs. P. L. Banerji, 5. N. Seth and 
Govind Das, for the Applicant. 

Messrs. B. E. O'Conor and Muhammad 
Ismail (Government-Advocate), for the 
Opposite Parties. 

_ dudgment.— This is a civil revision 
by a plaintiff against an order of the 
learned District Judge of Cawnpore passed 
on an appeal from the interim injunction 
of a Munsif, The applicant brought a 
suit for an injunction in the Court of the 
Munsif claiming a perpetual injunction 
restraining the Improvement Trust. of 
Cawnpore from allowing two persons, the 
otner two defendants, to take part in the 
meeting of the Improvement Trust, on the 
ground that these persons were not pro- 
perly elected, and that the plaintiff nad 
been properly re-elected in December 1434, 
for a-term of three years. The Munsif 
granted a temporary injunction under 
O. XXXIX, and learned Counsel for the 
applicant states that this was under 
O. XXXIX, r. 2. Pending the disposal of that 
interim injunction, the defenuants made 
an appeal to the District Judge, and on 
February 17, 1936, the Diswict Judge 
passed the following order:—“Let notice 
issue to the opposite party in the mean- 
while, and pending the hearing of objec- 
tion by the opposite party the interim 
injunction passed by the Munsif is tem- 
porarily set aside.” The points which 
have been taken in this Oourt against 
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that order are, thabno appeal lay to the 
District Judge against an interim injnne- 
tion,and that the District Judge had no juris- 
diction. Under O. XLIII, r. 1, sub-r. (r), 
an appeal lies against an order under 
r. 2 of O. XXXIX. An appeal, therefore, 
lays to the District Judge. Tue argument 
was then made that pending the disposal 
of that appeal he could nit take any 
action in regard tothe interim injunction. 
In O. XLI, r. 5 (1). it is provided: An 
appeal shall nut operate as a stay of 
proceedings under a decree or order ap- 
pealed from, except so fur as the Appellate 
Court may order.” This gives an Appel- 
late Court the power to order stay of 
proceedings under any decree or order 
from which an appeal has been filed. In. 
the present case there was an appeal filed 
from the interim injunction, and therefore 
the Appellate Court had power to order 
the atay of pr ceedings. Learned Counsel 
argues tha; the expression “stay of pro- 
ceedings” meant ‘stay of proceedings in 
the Court itself’ and did not entitle tre 
Appellate Court to interfere with the 
operation of the injunction which had 
been already issued. We do nob consider 
that to be the interpretation of O. XLI, 
1.9, and we think that wnat the learned 
District Judge intended to direct was a. 
stay of the operation of the interim in- 
junction. The actual words which he 
used were perhaps not quite in accordance 
with the language of the rule, but the expres- 
sion “ıs temporarily set aside” undoubtedly 
meant that taere should be a stay of 
proceedings under that interim injunction, 
Accordingly therefore as the District Judge 
had power to make the order now under 
revision, we consider that there is no 
ground for this revision. We may note 
that no proceedings have been taken in 
the original suit which was brought so 
long agoas February 1936, and the matter 
therefore does not appear to be one in 
which an interim injunction should have 
issued. We, therefore, dismiss this revision. 
with costs. 


o No ` l Appeal dismissed. 
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—APPELLANTS 
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ZORAWAR SINGH AND OTAERS— 
DEFENDANTS— RESPONDENTS 

Hindu Law—Joint family—Manager—Alienation 
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off pre-emption decree—W hether binding on family— 
Mortgagee's suit for sale—Minor members, if can 

. retatn property and repudiate transaction—Deed— 
Recitals in mortgage-deed — Evidentiary value. 

In order to sustain an alienation of joint family 
property made by the managing member of the 
family, the transaction must be one which is for 
the benefit of the estate and such as a prudent 
owner would have carried out with the knowledge 
available to him at the time. Transactions justifi- 
able on the principle of ‘benefit to the estate’ are not 
limited to those transactions which are of a ‘defen- 
sive nature.’ Jagat Narain v. Mathura Das (2), fol- 
lowed. [p. 36, col. 1.] 

Where the manager mortgages ancestral property 
to raise money to pay ofa pre-emption decree, the 
mortgage is binding onthe family if the acquisi- 
tion of the pre-empted property is such as would 
have been undertaken by a prudent manager and is 
in the best interests of the family and beneficial to 
the estate. Ifthe mortgages in such a case brings 
a suit for sale on the mortgage impleading the 
minor members, they should not be allowed to retain 
the benefit and repudiate the transaction by means 
of which the benefit was acquired. Jado Singh v. 
Natthu Singh (14) and Inder Kuer v. Lalta Prasad 
(15), relied on. 

A recital in a mortgage-deed is not necessarily 
any evidence ofthe truth of the statements contain- 
ed therein nor is a person debarred from proving 
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other facts not recited in the document which would 
go either to validate or invalidate the document exe- 
cuted by themanager ofa joint family when the 
question arises as to how far the family property is 
bound thereunder. [p. 36, col 2.| 


F.C. A. from a decision of the Sub- 
Judge, Bulandshahr, dated May 1, 1933. 


Messrs. P. L. Banerji and Govind Dus, 
for the Appellants. 

Messrs. Muhammad Ismail and S. B. L. 
Gour, for the Respondents. 


Judgment.—This is an appeal by the 
plaintiffs, whose suit for the recovery of 
Rs. 15,500 on the basis of a hypothecation 
bond, dated June 14, 1921, has been dis- 
missed by the Court below. The plaintiffs 
prayed for a decree under O. XXXIV, r. 4, 
Civil Procedure Oode for sale of the hy- 
pothecated property, and in the alternative 
they prayed that if the debt claimed in 
suit be deemed tohave been taken not for 
the benefit and legal necessity of the 
defendants’ family then the amount claimed 
may be treated as a prior charge on the 
property which was by means of pre- 
emption acquired by the defendants. The 
mortgage was executed by Zorawar Singh, 
Amar Singh, Pirthi Singh, Puran Singh, 
and Lekhraj Singh in favour of Pat Ram 
and Sohan Lal. The plaintiffs to the suit 
were Sohan Lal andthe sons of Pat Ram 
(Pat Ram being dead) namely Bansidhar 
and Obheda Lal. The pedigree of the mort- 
gagors might be given at this stage: 








BALDEO SINGH -~ 
| 
Kalyan Singh Lal Singh Zorawar Singh, defendant No. 1 
| | 
| | | | i 
Puran Singh, Lekhraj Singh, Amar Singh Pirthi Singh, Hukum Singh, Tikam Singh, 
defendant defendant | defendant defendant defendant 
No. 3 No. 4 Obhatarpal about 17, No. 6 No. 7. 


| defendant No. 5. 








‘| | 
Rajpal, about 9, Kushalpal, about 6, 
defendant defendant 
No. 14. . No. 15, 


| 
Jitpal, about 17, 
defendant No. 8, 


| 











Narendrapal, about 17, 
defendant No. H. 
The defendants to the suit are indicated 
in the pedigree given above. At the time 
of the execution of the mortgage-deed 
Baldeo Singh, Kalyan Singh and Lal Singh 
were dead, and it would thus appear that 
168—5 46 


| 
Bijáipal, about 10, 
defendant No. 12. 


No. 2 


| 
Athattarpal, about 10, 
defendant No, 16 





EN cere 


| 
Assessspal, about 8, 


| 
Dhirajpal, about 2, 


defendant No. 9, defendant No. 10. 





Nannhey Babu, about 
4, defendant No, 13. 


the executants to the document were the 
adult members of the three branches with 
this exception that Hukum Singh, one of 
the sons of Zorawar Singh, who also was 
major, did not join in the execution of the 
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document, and it was thought that Zorawar 
Singh would represent him as well. The 
other defendants were, as is ciear from the 
ages given above, minors, and although 
Tilkam Singh's age is not given in the 
pnaint, but from the evidence of Pirthi 
Singh it appears that. apart from the 
executants, Hukum Singh alone was major 
in the family at the time of the execution 
of the bond. The plaintiffs’ case was that 
all the defendants were members of a 
joint Hindu family and defendant No.1, 
Zoratwar Singh, was the manager. Amar 
Singh from amongst the executants of the 
bond was dead atthe time of Lhe institution 
of the suit. ‘Ihe defence of the surviving 
executants, namely Zorawar Singh, Pirthi 
. Singh, Puran Singh and Lekhraj Singh, 
was that the plaintiffs were under no 
circumstances entitled to get the property 


obtained by pre emption sold, and the other 


defendants while advancing this plea 
further asserted that the document sued 
on was not executed for any valid neces- 
sity and, therefore, the ancestral property 
hypothecated under the document was not 
saleable in execution of any amount under 
the document sued on. Almost all the 
defendants admitted that their family was 
joint, although Chhatarpal who was under 
the guardianship of the Central Nazir of 
Bulandshahr, pleaded that the family of 
the father of the contesting defendant had 
been a divided one long before the date 
of the execution of the document and also 
at the time of the execution thereof, but he 
too asserted that the hypothecation in ques- 
tion was not enforceable against the an- 
cestral property, and 

“the plaintifis had no right to have the amount in 
question declared a prior charge on the pre-empted 
property, particularly when that property was not 
included in the hypothecated property mentioned in 
the document sued on.” 

The Court below dismissed the plaintiffs’ 
suit, but it observed that: 

“So far as the valid execution of the bond in suit 
and the payment of its consideration is concerned, 
it does not appear that the defendants want to 
challenge it seriously. Defendants Nos. 1 to 4of 
course who are themselves the executants, do not 
question it andthe others did not appear to be very 
serious about it as cross-examination of plaintiffs, 
witnesses on these points on their behalf was 
practically insignificant and ineffective. There’ is, 
however, sufficient and convincing evidence also 
in this case to establish the fact that the bond in 
suit was duly executed by the executants and 
that the consideration stated therein had duly 
passed.” 


The appeal before usis by the plaintiffs 
but learned Counsel for the defendants- 
respondents did not challenge the above 
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observation of the learned Civil Judge. 
The Court below further came to the conclu- 
sin that the plaintiffs could not under 
the law he granted a mortgage-decree 
in respect of the pre-empted property and 
no objection has been taken by the plaintiffs - 
on this point. The Couit below further ob- 
served: 

“It is clear that all the mortgagors were members 
of a joint Hindu family, being an uncle and his 
brother’s sons. All the defendants are either sons 
or grandsons of the mortgagors. The legal presump- 
tion is also in favour of the jointness of all the 
defendants and the defendants have failed to suggest 
or to prove anything to the contrary.” 

It was not urged before us by the defend- 
ant that this finding isin any way open to 
objection. On a consideration of the 
evidence the Court below, however, was of 
the opinion that the loan raised under the 
document in suit could not be justified as 
one for payment of an antecedent debt or 
for legal necessily. It was also of opinion 
that the transaction which necessitated the 
loan was not 3 
- “conducive to the advantage or benefit of the 
defendants’ joint family in this case,” 
and upon this view the suit was dismissed. 
It would thus appear that the controversy 
hefore us is to be decided on the assumption 
that the defendants are members of a 
joint Hindu family, thatthe valid execu- 
tion of the document and the passing of 
consideration have been established and 
that the plaintifis cannot claim a charge on 
any property which is not covered by the 
mortgage. The plaintiffs contend that they 
are entitled to recover the money by sale of 
the hypothecated property and the defend- 
ants contend that the mortgage is not 
binding on the family or on the family 
property and no personal decree can ke 
passed against the executants of the docu- 
ment, inasmuch as sucha claim is barred 
by time There is no dispute on the 
question of the personal decree, because it ` 
is clear that limitation for that has ex- 
pired, but the other question has been 
argued at length before us. It is necessary 
at this stage to state the circumstances 
under which the loan was taken. The 
property covered by the mortgage is ad- 
mitted to be ancestral property. From 
the khewat printed at p. 36 of our record 
it appears that the defendants had 4 biswas 
15 biswansis in the Mouza of Baghiapur. 
There was a patti of 2 biswas 15 biswansis 
owned by one Kale Khan and another patti 
of 2 biswas and 15 biswansis owned by 
certain other Hindu co sharers, but very 
nearly half the mohal, namely 9 biswas patti 
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was owned by Mrs, Victoria Ingram. Oa 
August 5, 1919, she sold the said patti to one 
Wajid Ali Khan, and Suit No. 143 of 1920 
was instituted on August 5,1920, by Puran 
Singh, Lekhraj Singh, Amar Singh and Pir- 
thi Singh to pre-empt the above sale. The 
suit was decreed on February 28, 1921, on 
condition of the plaintiffs paying Rs. 21,750 
tothe defendant Muhammad Wajid Ali Khan 
or making a deposit of that sum in Court 
for payment to the defendant within 30 
days of the decree becoming final. Although 
Zorawar Singh wasalsoa co-sharer slong 
with the other plaintiffs, yet he does not 
seem to have joined in the pre-emption 
suit, but it cannot be seriously contested 
that he was not as much interested in 
that litigation as the other plaintiffs. It 
may be that Zorawar Singh was not at 
home when the suit was filed or there were 
some other good reasons why he could 
not be joined as a plaintif. The fact 
remains that on June 14, 1921, Zorawar 
Singh, along with the other plaintiffs in the 
pre-emption suit, joined in executing the 
mortgage deed in question in favour of 
Patram and Sohan Lal for Rs.8,000. It is 
recited therein : 

“We, Amar Singh, Pirthi Singh, Puran Singh and 
Lekhraj Singh had filed apre-emption suit against 
Muhammad Wajid Ali Khanand obtained a decree 
on February 28, 1921, from the Court of the Second 
Additional Subordinate Judge of Aligarh under 
which we shall now deposit money in Court; we shall 
take in cashatthe time of registration Rs. 8,000 of 
pe alla (aT i NA A 
an 


“for further satisfaction of the creditors and in lieu 
of the amount of this deed we hypothecate, that is, 
make a simple mortgage... . ...ssseee UN 

Zorawar Singh, therefore, made common 
cause with the other plaintiffs of the pre- 
emption suit in order to reap the fruits of 
the pre-emption decree. The entire .sum 
of Rs. 21,750 was deposited in Court on 
June 23, 1921 after allowing three months 
for the filing of an appeal against the pre- 
emption decree and taking advantage of 
the thirty days allowed by the Court. 
They also applied for possession of the 
pre-empted property and obtained posses- 
sion. The defendant Wajid Ali appealed 
and his appeal was allowed by the High 
Court on January 18, 1923. Wajid Ali 
then applied for restitution and by an 
ex parte order he was restored to posses- 
sion on February 2, 1923. Thereupon 
Puran Singh, Lekhraj Singh, Pirthi Singh 
and the representatives of the deceased 
plaintif Amar Singh made an application 
on February 16, 1923, asking that they 
should be restored to possession, their case 
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being that Amar Singh having died pending 
the appeal in the High Court, the decree 
passed by that Court was a nullity and 
therefore, Wajid Ali got nothing by the 
decree made by the High Court in his 
favour. The Court of first instance held 
that the sons of Amar Singh were entitled 
to keep possession of the entire property 
if the three surviving plaintiffs agreed 
that the entire consideration money might 
be taken as having been deposited by the 
heirs of Amar Singh. Wajid Ali, the 
vendee, appealed and the three surviving 
plaintiffs of the pre-emption suit also filed 
anappeal, but Counsel appearing for them 
stated that his clients were willing to have 
the entire money credited as paid by Amar 
Singh and thatthe order passed by the 
Court below may be taken as effective. 

The vendee Wajid Ali, however, contested 
the matter and ultimately it was decided 
ty this Court in 1924 that all the four 
plaintiffs, that is to say, the three surviving 
plaintifis and the representatives of Amar 
Singh should be restored to possession. 
Tne above facts we have taken from the 
reported casein Wajid Ali Khan v. Puran 
Singh (1). Wajid Ali appealed tothe Privy 
Council and ia their Lordships’ opinion 
the order of the Subordinate Judge was 
right and the decresof the High Court, 
dated July 11, 1924, was Hable to be set 
aside, and in lieu thereof, it was declared 
that the representatives of the deceased 
plaintifis were entitled to re-delivery of 
possession on condition that the money de- 
posited in Court should be made over to 
Wajid Ali with the-consent of the surviving 
plaintiffs of the pre-emption suit. The 
judgment of the Privy Council is dated 
December 6, 1928, and from the khewat 
printed at p. 47 of our record, it appears 
that the property at the present moment 
is entered in the names of Puran Singh, 
Lekhraj Singh, Pirthi Singh, and Musammat 
Bhagwati Devi, wife, and Chhatarpal, 
minor son of Amar Singh. It appears that 
the consent mentioned in the judgment of 
their Lordships of the Privy Council was 
given and the property subsequently was 
mutated in the name of the three 
surviving plaintiffs of the pre-emption 
suit and the representative of plaintiff 
No. 4. 

It is contended on behalf of the plaintiffs 
that the acquisition of the pre-empted prop: 
erty was in the best interests of the 
family and for its benefit as weil as for 

2 22 A L J 994; 85Ind, Oas, 66; AI R1925 AU, 
108; 47 A 100; L R 6 A 39 Civ, 
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the benefit of the family estate, and there- 
fore the loan taken to acquire such pro- 
perty is binding on the ancestral property. 
It cannot be disputed that so faras this 
Court is concerned, a loan taken not neces- 
sarily aga defensive measure to avert a 
family danger in which case it would be 
binding strictly on the ground of legal 
necessity but for the benetit of the estate, 
is valid. It was held by a Full Bench of 
this Court in Jagat Narain v. Mathura Das 
(2) that : A 

“Tn order to sustain an alienation of joint family 
property made by the managing member of the 
family, the transaction ‘must be .one whichis for 
the benefit of the estate and such as a prudent 
owner would havecarried out with the knowledge 
available tohim at the time. Transactions justi- 
fiable on the principle of ‘benefit to the estate’ are 
not limited to those transactions which are of 
a ‘defensive nature.” é 

It would thus appear that benefit to the 
estate was recognized asa separate head. 
Another Full Bench .of this Court in 
Ram Nath v. Chiranji Lal (3), held 
that the family property is liable for the 
payment of a loan which is taken either 
for the benefit ofthe estate and the family 
or for legal necessity. In Venkata Hanu- 
mantha Bhushta Rao v. Gode Subhayya 
(4) at p. 992* their Lordships of the Privy 
Council observed: 

“The power of a Hindu widow to alienate the 
estate inherited by her for purpoges other than 
religious or charitable is analogousto that of a 
manager of an infant’s estate as is described 
in Hanoomanpersaud Panday v. Babooee Mun- 
raj Koonweree (5). She can alienate it not only 
for legal necessity but also for the benefit of the 
estate.” : s 

The power of a Hindu , manager to 
charge the family property in order to 
benefit the estate was thus re-affirmed by 
their Lordships of the Privy Council in 
the above case., It is, therefore, clear that 
apart from the question of legal necessily 
it is open to the manager or managers of a 
jointfamily to mortgage ancestral property 
in order to benefit the family and the family 
estate, and in this state of the authorities 
learned Counsel forthe respondents did 
not sericusly dispute the proposition of 
law, but contended that in the circumstances 


(2) 50 A 969; 116 Ind. Cas, 484; A IR 1928 All. 
451; 26 A L J 841 (FB). 

(3) (1935) A LJ 177; 155 Ind. Cas. 136; A I R 1935 
All. 221; 57 A 605; 7 R A 880 CF B). 

(4) (1938) A W R 991; 164 Ind. Cas. 27; A IR 1936 
PO 283; 1936 O L R 485; 1936 A L R 73r 9R 
P O 70;2B R 761; (1936) O W N 705; 44 LW ala; 
(1936) M W N 1253; (1936) A L J 1191; 33 Bom, L R 
1229; 41 O W N 18; 17 P L T 888. 

(5) 6 MI A 393; 18 W R Bin; 2 Suther. 29; 1 Sar, 
PO J 552 (PC). 

*Page of (1936) A. W, R.[&d.] 


ies io. 


of the presént case the transaclion was 
not a prudent one and was not in the best 
interests of the family. : i 

In this connection it was pointed out 
ihat even in the mortgage-deed in suit, 
tLere was no recital of any benefit; but it 
must be remembered that the mortgage 
deed was execuled in June 1921 and'ac- 
c riing to the exposition of .the law pre- 
wailing in these Vrovinces at that time, a 
loan taken for the purpose of paying a 
pre-emption decree was a good loan. In 
Nathu V. Kundan Lal (6) it was held that 
a decree for pre-emption providing that 
the pre-emptor shall] acquire the property 
if he pays the .amount mentioned therein, 
otherwise his suit will be dismissed was-a 
debt such as will support a bond given by 
the father of a joint family to raise money 


for its satisfaction. The mortgagees- 
might well have thought that there 
was no danger in the transaction, and’ 


the debt would be binding on the sons as 
an antecedent debt irrespective of any 
question of benefit to the estate. This view 
was dissented from for the first time in 1923 
when it was held in Chaturbhuj v. Govind 
Ram (7), that money needed to pay up a. 
decree for pre-emption in favour of the 
borrower is not an antecedent debt such as- 
will support a mortgage of joint family 
property. The same view was reiterated- 
in Shankar Sahai v. Bechu Kam (8) and 
Kishen Sahai v. Raghunath Singh (9). A 
recital in the mortgage deed isnot neces- 
sarily any evidence of the ‘truth of the 
statements contained therein nor is a person 
debarred from proving other facts not 
recited in the document which would -go 
either to validate or invalidate a document 
executed by the manager of a joint family 
‘when the question arises as to how far the. 
family property ia bound thereunder. There 
can, however, be no doubt that in para. 3 
of the plaint it was asserted that the debt 
was taken by defendant No. 1 as the mana- 
ger and by defendants Nos. 2 to 4 and 
father of defendant No. 5 as members ofa 
joint family in order to pay the pre-emp- 
tion money in respect of the property spe- 
citied at the foot of the plaint which was 
calculated to benent the family and prop- 
erty of the defendants, and evidence was 


(6) 33 A 232; 8 Ind. Cas, 836;7 A L: J 1182. 

(7) 45 A407; 67 Ind. Cas, 663; A IR 1923 All. 218; 
2L ALJ 348. f hes: 

(8) 47 A 381; 66 Ind. Cas, 769; A IR 1925 All. 333; 
23 a L J 204. 

(9) 51 A473; 116 Ind, Oas, 488; AIR 1929 All, 139; 
(1929) A L J 110, 
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given on both sides to prove or disprove 
this statement contained in the plaint. After 
the Full Bench decision in Jagat Narain 
v, Mathura Das (2), when ‘benefit to the 
estate’ was recognized as a different head 
and it was nobnecessary that the loan 
should be taken for a defensive act for 
something undertaken for the protection of 
the estate already in possession, there have 
been several cases dealing directly with the 
question as to how far a loan taken for ac- 
quiring property by pre-emption is valid. 
In Amraj Singh v. Shambhu Singh (10), the 
learned Chief Justice observed at p. 896* 
as follows: 

“Where a pre-emption claim is in reality in the 
nature ofa speculation or is not in the best inter- 
ests of the family, the action of the manager would 
be without justification. But there may, for in- 
stance, be a case where a rival proprietor wishing 
to become. a co-sharer in the village and thereby 
causing considerable interference in the management 
of the family estate, purchases property when it is 
highly beneficial to the family and the estate, if not 
actually necessary, to exclude him from the village 
80 as to avoid all future trouble; or there may be 
a case where a substantial share in the ancestral 
village has been sold very cheap and ite acquisition 
will bring about a considerable improvement in the 
comfort and support of the family owning a small 
share in the village and a better enjoyment of the 
ancestral share. When satisfied that the acquisition 
was not speculative bat in the best interests of the 
family and for its benefit aswell asfor the benefit 
of the family estate, which an ordinary prudent 
manager would make, it would be open to a Court 
to hold that the transaction is binding on the other 
members of the family.” 

In the same case King, J. at p. 907* 
observed; 

“In certain circumstances it might be held that 
the acquisition of new property by pre-emption was 
a beneficial and prudent act such as would justify 
a mortgage of joint family proparty by the manager. 
But the fact showing that the transaction was bene- 
ficial and prudent must be proved.” 

In the Full Bench case in Ram Nath v. 
Chiranji Lal (3), the learned Chief Justice 
remarked at p. 187} as follows : 

“The question whether the transaction was for such 
benefit or not is a question’ of fact depending on 
the circumstances of the case, and it is for the Court 
to decide whether it was so beneficial and wag such 
as an ordinary prudent manager would have entered 
into in the interests of the family.” 


In Dhara Singh v. Bharat Singh (11), it 
was held by a Bench of this Court, of which 
one of us was a member, that a mortgage 
of joint family propercy by the manager of 
a joint Hindu family, in order to raise 
money to pay off a pre-emption decree, may 

(10) (1932) A L J 895; 140 Ind. Cas. 509;AI R 
1932 All. 632; Ind. Rul. (1932) All 653 (F B). 


(11) (1936) A L J 323; 162 Ind. Cas. 62; (1936) A 
L R 369; 8 R A 825, 
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be a mortgage executed for the benefit of 
that family and forthe beneft of the prop- 
erty and consequently binding upon the 
property and the family. It was pointed out 
in that case that the authority of the Fall 
Bench in Amraj Singh v. Shambhu Singh 
(10), was binding on the Court, and we 
may also point out that we are equally 
bound by the view expressed in that case. 
In F. A. No. 151 of 1933, in which judgment 
was delivered by us yesterday, we held that 
joan taken by a Hindu widow for the pur: 
pose of depositing pre-emption money was 
under the circumstances of that particular 
case binding on the reversioners, inasmuch 
as the acquisition of fresh property was 
beneficial to the estate. 

In this view it is necessary to discuss the 
evidence and the circumstances bearing on 
the question of fact, but before we do so 
it is necessary to dispose of a small point 
taken by the respondents. It is said that 
litigation in its essence is speculative and 
@ pre-emption suit is much more so,and a 
manager of a joint Hindu family is not 
entitled to indulge in a speculative act and 
borrow money for that purpose on the mort- 
gage of family property. In the present case, 
however, the money was not borrowed for the 
purposes of litigation but for the purpose 
of reaping the fruits of litigation. The 
question that one has to determine in a 
matter like this is not whether the suit was 
a speculative suit but whether the acquisi- 
tion was, a speculative acquisition. The 
pre-emption ‘decree was given on Febru- 
ary 28, 1921, and the money was not bor- 
rowed till June 14, 1921, and there is 
nothing on the record to show that the bor- 
rowers were aware of che fact that Wajid 
Ali, the vendee in the pre-emption suit, had 
filed an appeal in the High Court. The 
pre-empiors waited very nearly four months 
before they took the loan and the pre- 
emption money was deposited on June 23, 
1921, when very nearly ninety days allowed 
for the fling ofan appeal in the Higa Court 
and thirty days as allowed by the pre- 
emption decree had expired, At the time 
when the transaction of loan took place 
there was to all intents and purposes an end 
of the pre-emption litigation s3 far as the 
pre-emptors were aware, and all that we 
nave got to see is whether the acquisition 
of fresh property was beneficial Lo the estate 
or net. Itis not ditficult to conceive of a 
case where a manager may think that by 
good husbandry and proper management 
a fresh property uequired by the family, if 
properly developed’, would yield good re- 
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sults in future, even though at the time of 
acquisition it might not be very advant- 
ageous, and in that case it will be open to 
argue that the acquisition was speculative. 
In the case before us we shall show pre- 
sently that all the circumstances pointed 
to the acquisition being in the best in- 
terests of the family. 

The family of the mortgagors was a 
family of landlords and their occupation 
was zamindari and money lending as stated 
by Nand Kishore Patwari, a witness for the 
plaintiffs. They owned in this very village 
a patti of 4 biswas and 15 biswansis: an- 
other of 9 biswas, practically half the vil- 
lage, was sold by an English lady to a 
stranger, who was a Muhammadan, and the 
family thought that this property, if it 
came into their hande, would result in great 
advantage. 

Such complications as sometimes arise in 
the case of a saie by a Hindu which is 
afterwards assailed by co-parceners or in 
the case of a sale by a Muhammadan when 
claims are brought forward by the wife 
for dower, were not present here. They 
had a sum of Rs. 13,000 odd in their own 
house and a dacoily had occurred at their 
place in December 1919, and they might 
well have thought that the money lying idle 
at home and atthe mercy of the dacoits 
if another took place, could not be better 
invested than by acquiring the 9 biswas 
patti sold by Mrs. Ingram. It is not sug- 
gested that the price paid by Wajid Ali 
was an exorbitant price. The patwari 
says that: 

“The market price might to Rs. 4,000 or Rs. 5,000 
more than the price for which it was sold out,” 
and although Pirthi Singh, one of the mort- 
gagors who has examined himself in the 
present case, says that ‘really speaking itwas 
not worth as much as they had to pay for it,” 
we have no reason to discredit the patwari's 
evidence. He says that the net profits of 
this patti of 9 biswas in 1921 were 
Rs. 954-9-0 and the value of the property 
at that time was estimated at 25 times the 
net profits. On that calculation ‘the prop- 
erty was worth very nearly Rs. 24,000 and 
we know that the property was sold for 
Rs. 21,750. Bansidhar and Mewa Ram, 
witnesses for the plaintifis deposed that 
the value of the pre empted property was 
Rs. 40,000. This might be an exaggerated 
estimate, but it was certainly somewhat 
more than the price entered in the sale 
deed, und the introduction of another 
Muhammadan co-sharer, who was a relation 
of one of the existing co-sharers, might 
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have resulted in some discord, and in any 
event would have lessened the importance 
of the mortgagors, even though the exist- 
ing co-sharer and the plaintilfs in the pre- 
emption suit were pulling on harmoniously. 
The fresh property would not have entailed- 
any great additional expenditure, for they 
were already in possession of 4 bighas 15 
biswansis in the village. The net profits 
of Rs. 954-90 mentioned by the patwari 
are apart from some other culturable land 
in the patti whose area is 33 bighas 3 
biswas, and this area along with another 
13 biswas is not assessed to any rent, thus 
showing that the property was capable of 
development. Further, we know.that the 
property was actually developed, and the 
net profits now are Rs. 1,593-8-0; there has 
been enhancement of rent and enhance- 
ment in Government revenue. Pirthi Singh 
himself had to admit that: 

“The main idea under which the property was 
purchased was to provide investment to the money 
lying with us and a secondary idea was that the 
new property would add to our convenience of col- 
lection and management of the property which we 
already owned.” 

He says that since purchase the average 
net profits from the property did not exceed 
Rs. 400 per annum, but thiscannot be be- 
lieved in view of the evidence given by the 
patwari and in view of the fact that although 
Pirthi Singh says that he maintains the ac- 
count of collections, he has not filed those 
accounts in the present case. The price was, 
therefore, a fair price. It might be mention- 
ed that it was never pleaded in the pre- 
emption suit, as is almost uniformly pleaded 
in such cases, that the price entered in the 
sale deed was inflated. 

The pre-emption case was fought in 
several Courts and although there were 
several opportunities to the plaintiffs and 
to the defendant of that suit when they 
might well have ended the litigation by 
keeping quiet, they persisted. in the same. 
Thus, there was great anxiety on both sides 
to retain the property. The pre-emptors 
won in the first Court, and if the bargain 
had been a bad bargain, Wajid Ali might 
well have remained content, for he after 
ail had got the money which he paid. 
Instead, he appealed to the High Court. 
The decision in the High Court was given in 
ignorance of the fact that one of the plain- 
tiff pre-emptors was dead at the time of the 
passing of the High Court decree, and one 
would have thought that if the property was 
not worth coveling, there would have 
been no opposition when Wajid Ali sough 
restitution, but the family of the pre-emptors 
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made # common cause and fought tooth and 
nail in the High Court so 
meansthe properly might remainin posses- 
sion of the family, and they were satistied 
even when Privy Council laid down a condi- 
tion that the property should go only to the 
representative of the deceased pre-emp- 
tor, provided the money deposited in 
Court should be made over to the vendee 
with the consent of the other pre-emptors. 
The property is even now, as we said be- 
fore, in the possession of the family. It is 
true that during the no-rent campaign, and 
when there were some remissions, the net 
profits had gone down, but nobody could 
peep into the future with certainty, and, 
as far as human affairs go, the acquisition 
was such as a prudent manager would 
have taken advantage of. In Haj Singh v. 
Kishan Lal (12) it was held that the 
transaction should be such as no prudent 
person acting as manager could fail to 
take advantage of, andeven if the-test is 


so severe as this (although in other cases | 


it has been stated in more qualified 
language), it has been satisfied in the 
present case. 

We might further point out that practic- 
ally allthe adult members of the family 
joined in borrowing the money, although 
Zorawar Singh was not one of the pre- 
emptors, and all the defendants in the 
present suit have urged that the plaintiffs 
are under no circumstances entitled to 
obtain a charge on the preempted prop- 
erty. This makes it clear that all the 
defendants are in possession of the pre- 
empted property, even though the names 
of Zorawar Singh and his sons do not 
appear in the khewat against it, but, as 
mentioned before, even they maintained 
that the plaintiffs cannot touch the pre- 
empted property. There is nothing to 
arouse our suspicion in the integrity of 
business management of the persons who 
entered into the present transaction, and 
the entire course of the pre-emption litiga- 
tion shows how eagerly the property was 
coveted by the plaintiffs and the defendant 
of that suit. In Markandey Singh v, Badan 
Singh (13) it was held that it is within the 
competence of a Hindu father to alienate 
the joint family estate where the transac- 
tion is for the benefit of the estate and is 
suchas a prudent owner would have made 
with the knowledge that was available to 
him atthe time. With all the knowledge 

(12) (1935) A LJ 464; 159 Ind. Cas. 66; A I R 1935 
All, 299; 1935 A L R 1066; 8 R A 387. 


(13) (1933) A L J 1247; 147 Ind. Oas. 517; ATR 
1933 All, 568; 6R A493, i 


that by some: 


- fer of the newly acquiied property, 
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available to the mortgagors in 1921 they 
entered into this transaction and the prop- 
erty acquired by them through pre-emp- 
tion is still in their possession and the entire 
family has been benefited by it and is in- 
terested init. Tuere is yet another way 
of looking at the matter. The minor de- 
fendants should not be permitted to retain 
the property a.d at the same time to re- 
pudiate the transaction whereby they came 
into possession thereof. In Jado Singh v. 
Natthu Singh (14) the learned Chief Justice 
referred to the case in Indar Kuar v. 
Lalta Parsad (15) and observed : 

“Since then this Court has accepted the view 
that a transfer of joint property by the manager 
can be justified if itis not a mere speculation but 
resultsin actual benefit to the estate. The other 
members of the family cannot retain the benefit 
and at the same time repudiate the transaction by 
means of which the benefit has been acquired”. 

A subsequent passage might also be 
quoted as being apposite to the facts of the 
present case. The learned Chief Justice 
says: 

“At the time of the sale deed the only male mem- 
bers of the family were Natthu Singh and Arjun 
Singh and Natthu Singh's minor child, Jado 
Singh. The adult members were the only per- 
sons who could judge of the prudence and pros- 
pective benefits of the transaction that they were 
entering into . . . These people were in the 
best positionto judge whether the transaction was 
prudent and beneficial or not. That their judg- 
ment was not wrong has been demonstrated by 
the enormous increase in the value of the property 
and the actual benefit which has accrued. The 
plaintifis have derived full benefit from it and are 
determined to retain the property. Under these 
circumstances it seems to us impossible to allow 
them to get rid of the sale deed by means of 
which they were provided with the means by 
which the unencumbered property which they aie 
retaining was acquired”, i 

In Suhan Lal v. Atal Nath (16), a Bench 
of this Court, of which one of us was a 
meniber, held that: 

“Where the adult members of a joint family 
acquired new properly by raising a loan and by 
entering into a contract for the discharge cf that 
loan either by payment by themsəlves or by tans- 
| and their 
minor nephew benefited by the enjoyment of pro- 
fits for the period of lz years, the minor was 
bound by the act of the adult members of the 
family andofhis natural guardians, and he could 
notietain the benefit of the property and repu- 
diate the authority of his uncles tu restore this 
property to the lender ifthe money borrowed from 
him was not paid.” 

All the circumstances therefore point 
out to the validity of the mortgage. We, 
therefore, allow this appeal, set aside tue 


(1d) 24 A LJ 633; 93 Ind. Cas. 773; A IR 1926 All. 
51i; 48 A 592. 

(15) 4 A 532; A W N 1882, 133. 

(16) (1933) ALJ 1503; 148 Ind. Cas, 229; 


dbA. 
142; A I R 1933 AJL 846; 6 R A 656. 
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decree of the Court below and decree the 
plaintiffs’ suit with costs in both Courts. 
The decree will be drawn up under 
O. XXXIV, r. 4, Civil Procedure Code, 
against the property covered by the mort- 
gage, and six months are allowed form this 
date for payment. 


N. Appeal allowed. 


nent 


OUDH CHIEF COURT 
Second Civil Appeal No. 148 of 1935 ` 
February 10, 1937 
Srivastava, O. J, AND Tomas, J. 
Pandit JAI NARAIN AND anotagr— 
APPELLANTS 
- < versus 
GOKUL SINGH AND anorare— 
te Ni RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 61—E fect 
of amendment—Consolidation, doctrine of—Absence 
of provision restraining redemption of earlier deed 
without paying money under latter deed—S. 61 af 
applies Right to redeem earlier deed, a 

The effect of the change in s. 61, Transfer of Pro- 

_ perty Act by the amending Act is to abolish the 
consolidation of mortgages whether in respect of the 
same property or different properties, . 

A provision in a mortgage that in case the money 
under the two deeds is not paid together then the 
mortgagees would have a right to sue for the amount 
due under the later deed and to recover it through 

. Court implies the possibility of the two debts not 
being paid atthe same time. All covenants operat- 
ing as a fetter on the equity of redemption must be 
strictly construed and unless the intention is clearly 
and unequivocally expressed, no restraint on the 
power of redemption can be recognised. Where there 
are no words restraining the mortgagors from re- 
deeming the earlier mortgage without payment of 
the money under the later mortgage, the deed is 
_ governed by the general rule contained in s, 61 
Transfer of Property Act, and the mortgagee is 
entitled to redeem the mortgage in suit without pay- 
ment of the money due under the second mortgage. 
Gaya Din Singh v. Har Karan Singh (3), relied on, 
Harihar Bakhsh Singh v. Lachhman Singh (2), dis- 
tinguised, ' 


S. O. A. against the decree ofthe Civi 
Judge, Unao, dated January 30, 1935, ie 
firming that of the Munsif, South Una» 
d ka, I. 7 1934. - i 

r. Manohar Lall, for the Appellants. 

Mr. S. N. Srivastava for Mr Radha 
Krisina, for the Respondents. 

Judgment.—Thisis a second appeal by 
the cefendants-mortgagees arising out of a 
suit for redemption of a mortgage, dated 
October 29, 1877. The property morte- 
aged under the deed consisted ofa grove 
No. 373 corresponding to No. 469 of the 

` recent setilement. 

One of the defences raised by the appel- 
lants was that on November 12, 1894, an- 
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other mortgage was executed by the 
mortgagors in favour of the morigagees 
in respect of the aforesaid grove and 
seven other trees and some other property 
and thatthe plaintiff mortgagors could not 
redeem the mortgage in suit, dated Octo- 
ber 29, 1877, without redeeming the sub- 
sequent mortgage of 1894. This defence 
has been overruled by both the lower 


Courts, 
The learned Counsel for the defendant- 


| appellants has contended that on a proper 


interpretation of the provisions of s. 61 of 
the Transfer of Property Act and in view 
of the terms of the mortgage-deed in suit, 
it should be held that there was a conso- 
We are of 
opinion that this contention is unsound 
and cannot he accepied. Before the en- 
actment of the Transfer of Property Act 
(IV of 1882) a mortgagee in this country was 
allowed to consolidate securities in his hands 
so as to prevent a mortgagor from redeem- 
ing one mortgage without redeeming the 
others. Section 61 of the Transfer of Pro- . 
perty Act was enacted in order 10 remove 
the inequity and hardship of this rule. This 
section ran as.follows : 

“A mortgagor seeking to redeem any one mort- 
gage shall, inthe absence of contract to the con- 
trary, be entitled to do so without paying any 
money due under any separate mortgage made by 
him, or by any person through whom he claims, 
on property other than that comprised in the 
mortgage which he seeks to redeem.” 

Tnis section was followed by the fol- 
lowing illustration : 

“A, the owner of farms Z and F, mortgages Z to 
B for Rs. 1,000. A afterwards mortgages Y to B 
for Rs, 1,000 making no stipulation as to any ad= 
ditional charge on Z A may institute a suit for 
the redemption of the mortgage on Z alone.” 

The terms of this section as well the 
above show that. it 
applied to cases where different properties 
were mortgaged under different mortgages 
in favour of the same mortgagee. The 
marginal note to the section, waich was in 
these words, viz., “Right to redeem one 
of two properties separately mortgaged,” 
also clearly shows this. Their Lordships 
of the Judicial Committee in Panaganti 
Ramarayanimgar v. Maharaja vf Venka- 
tagiri L. R. 541. A. 68, (1), referring to this 
provision of the Transfer of Property Act 


observed that: 

“It enacts by implication that a mortgagor seek- 
ing to redeem shall not beentitled todo so without 
paying any money that may be due under ‘a 

(1) 54 I A 68; 100 Ind. Cas. 86; A 1R 1927 P C 32; 52 
M L J 338; (1927) M W N 261: 50 M 180; 25 L W 621; 
29 Bom. L R 805; 45 O L J 395; 81 O W N 670; 26 LW 
184 (PC). . 


1937 


separate mortgage or charge, if the latter ielates 


to the same property.” 

This cage was decided by their Lord- 
ships on November 30, 1926. Subsequent 
to thisthe Legislature amended the section 
which now stands as follows : 

“A mortgagor who hus executed two or more mort- 
Righttoredeem gages in favour of the 
separately or same mortgagee shall, in 
simultaneously the absence of acontract to 

the contrary, when the principal money of any two 
or more of the mortgages has become due, be entitl- 
ed to redeem any one such mortgage separately, or 
any two or more of such mortgages together.” 

Thus it will be seen that the references 
to property contained in the marginal 
note as well as in the body of the old 
section und the illustration have been al- 
together omitted. . The effect of this change 
in our opinion isto abolish the consoli- 
dation of mortgages whether in respect of 
the same property or different properties. 
This must now be considered to he the 
general rule subject, of course, to a contract 
to the contrary. 

The next question is whether the terms 
of the mortgage-deed in suit contained 
any contract to the contrary. The words 
relied upon as evidencing such a contract 
are to the effect that the mortgage-money 
under the deed dated November 12, 1894, 
would be paid along with the mortgage- 
money due under the earlier deed of Oc- 
tober 29, 1877. There are no words res- 
training the mortgagors from redeeming 
the earlier mortgage without payment of 
the money under the latter mortgage. On 
the contrary there is a provision that in 
case the money under the two deeds is not 
paid together then the morigagees would 
have aright to sue for tLe amount due 
under the morigage dated November 12, 
1894, and to recover it through Court. This 
provision in our opinion clearly implies 
the possibility of the two debts not being 
paid atthe same time. Reliance has been 
placed by the learned Counsel for the ap- 
pellants on the decision of a Bench of this 
Court in Harihar Bakhsh Singh v. Lachman 
Singh 1934 O. W. N. 559 (2), to which 
one of us was a party. The only question 
raised in that case was whether there could 
be a consolidation of two mortgages 
made by two different persons. The ques- 
tion whether a provision merely to the 
effect that payment in respect of two 
mortgages will be made simultaneously 
is sufficient to constitute a contract to the 
contrary within the meaning of s. 61 of the 
Transfer cf Property Act was neither 

(2) 1934 0 W N 559; 149 Ind, Cas. 543; A I R 1934 
Oudh 246; 6 R O 567 (2). 
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raised nor considered or decided in that 
case, : 

In Gaya Din Singh and another v. Har 
Karan Singh, 16 O. ©. 267 at page 259 (3), 
it was observed as follows : 

“A mereundertaking by the mortgagor to pay the 
money advanced on the later security along with 
the money due on the earlier security is merely an 
indication ofthe time fixed for the payment of the 
same and does not amountto a consolidation of 
the debt soas to preclude the redemption of one 
without the redemption of the other. All covenants 
operating as a fetter on the equity of redemption 

ave to be strictly construed, and, unless the in- 
tention is clearly and unequivocally expressed, no 
restraint onthe power of redemption of the kind 
referred to can be recognised." l 

We are accordingly of opinion that the 
Oourts below have rightly held that there 
is no provision in the mortgage-deed in 
suit precluding redemption of the first 
mortgage without payment of the debt due 
under the later deed. They are, therefore, 
right in holding that the deed is governed 
by the general rule contained ins. 61 of 
the Transfer of Property Act and that the 
plaintiff is entitled to redeem the mori- 
gage in suit without payment of the money 
due under the second mortgage. 

The appeal, therefore, fails and is dis- 
missed with costs. 

N. Appeal dismissed. 
(3) 16 O C 267 at p. 269; 22 Ind. Cas 132, 





PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
First Civil Appeal No. 26-11 of 1936 
October 15, 1936. 
MIDDLETON, J. C. AND MIK AHMAD, 
A.J. 0. 
AYUB KIHAN-—APPELLANT 

versus 

AKRAM AND OTHERH-—RESPONDENTS 

Oustom (N.-W. F. P.)—Migration— Abandonment 
of original custom after migration—Proof of— 
Family residing in  Abdara following ‘pagwand' 
rule—Migration to Becket Ganj where chundawand 
prevails—Held, on evidence that original custom pre- 
vailed—Deed~ Admissibtlity—-Transfer of immov- 
able property—Deed not  registered—-Admissibility 
where title to property is in dispute—Limitation 
Act (LX of 1908), Sch. I, Arts. 62, 115, 36, 109, 120— 
Suit by co-sharer for accounts against other co- 
sharers—Act governing limitation. 

Custom to be binding must be ancient, and in the 
normal course a migrating family that follows 
Customary Law adheres to its original custom, 
though after complete severance from its former resi- 
dence and prolonged residence and association with 
people following other customs it may gradually 
adopt those other customs, 

The Khalils of Abdara who followed the “ pag- 
wand ” rule in matters of succession, migrated to 
Becket Ganj where the ‘chundawand’ rule prevailed, 
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and resided therefor more than three generations. 
No evidence was brought forward to prove that 
any member of the family had either adopted the 
custom of Becket Ganj or had abandoned that of 
Andan that in matters of inheritance the family 
was still governed by the custom of “ pagwand `- 
to which they were subject in Abdara. A 

Deeds transferring immovable property, if un- 
yegistered, are not admissible and cannot be con- 
sidered, where the title to the property is in dis- 


ute. f : 
p Money dueto tenants-in-common which has been 
received by one or more tenants in exclusion of the 


i d and received within the 
reat a of Art 68, Pa akyan, ae the liability is 
neither ex contractu nor ex delicto, Arts. 115 and 36 
have no application, Again Art, 109 cannot be 
applied as the profits are not wrongfully received, 
the parties being co-sharers; consequently a co- 
sharer's suit for accounts against other co-sharers 
falls within Art. 1:0. 

Mr. Acharajram, for the Appellant. 

Sheikh Allah Bakhsh, for Respondents 
Nos. 1, 2 and 3. 

Middleton, J. C.—Ghulam Muhammad’s 
father was a resident of Abdara, but changed 
his residence to Becket Ganj in Mardan 
Tehsil. He is said to have had only one wile 
and no dispute arose at the time of his death. 
Ghulam Muhammad lived in Becket Ganj, 
married three wives in that place, and 
left four sons, Ayub Khan being the son 
of one wife, Akram, Fatteh and Aslam 
being the sons of another wife, whilst the 
third wife Musammat Sufaida, had no sons. 
Ghulam Muhammad died about 1928 or 
1929 and thereafter a mutation was sanc- 
tioned regarding his agricultural land in 
Becket Ganj according to the custom of 
chundawand. Akram, Fatteh and Aslam 
contested the mutation order on the ground 
that inheritance should be according to 
pagwand, but the appeal was dismissed 
in June 1931. In April 1934, Ayub Khan, 
minor brought the present suit through 
his mother for possession of 1-3rd of the 
property left by Ghulam Muhammad in 
Becket Ganj including agricultural land 
and houses on the allegation that he had 
never been given possession; he also 
claimed Rs. 3,980 which he alleged to be 
his share in the income derived from the 
property since his father’s death. : 

The trial Court came to the conclusion 
that Ghulam Muhammad had died on 
‘February 14, 1929; that inheritance in the 
family followed the custom of pagwand 
which prevails in Abdara according to 
which each son receives an equal share; 
that Ghulam Muhammad had given a house 
. numbered 114 to the wife of Akram in 
. dower at the time of her marriage; it 
. further held that the defendants had not 
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proved that houses Nos, 110,111 and 112 
had been given by Ghulam Muhammad to 
their mother in dower during his life-time. 
It uccepted the accounts put in on behalf 
of the defendants showing a total income of 
Rs. 5,083 and an expenditure of 
Rs, 2,802-13-0 and found that one quarter 
of the balance was the share of the plaintiff, 
out of which he had only received Rs. 325. 
Accordingly it granted the plaintiff a decree 
for a quarter share of the property in suit 
excepting house No. 114 and also for a sum 
of Rs. 255-12-9 as against his. three brothers | 
with proportionate costs. Ayub Khan now 
comes up in appeal repeating his original 
claims, whilst the defendants have put in 
cross-objections praying that houses Nos. 110, 
11l and 112 be excluded from the decree. 
The main point at issue isin respect of the 
custom regarding inheritance which is 
followed by the family. It is admitted 
that the family are Khalils and lived in 
Abdara up to the time that Ghulam 
Muhammad's father came to Becket Ganj; 
it is also admitted by both parties that 
Khalils in Abdara follow the custom of 
pagwand by which sons succeed per capita 
and that in Becket Ganj itself the majority 
of residents follow the custom of 
chundawand by which sons succeed per 
stirpes. 

On behalf of the appellant it is urged 
that people in India who change their place 
of residence and give up all connection with 
their former native place, thereby adopt the 
customs obtaining in their new neigh- 
bourhood; it is also urged that the respon- 
dents after having appealed unsuccessfully 
in the mutation proceedings did not seek 
any remedy by a civil suit to establish that 
their family still inherits according to 
pagwand. We are not prepard to accept 
the first proposition as baldly stated above. 
Custom to be binding must be ancient, and 
in the normal course a migrating family 
that follows Customary Law adheres to its 
original custom, though after complete 
severance from its former residence and 
prolonged residence and association with 
people following other customs, it may 
gradually adopt those other customs. In 
the present case the family has resided in 
Becket Ganj for less than three complete 
generations. As Ghulam Muhammad's © 
father had only one wife, the question never 
arose at the time of his death, but customs 
vary in matters other than inheritance 
and not a single instance has been proved 
in which any member of the family has 
adopted customs prevalent in Becket 
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Ganj and abandoned those prevalent in 
Abdara. 

Although the respondents have not ini- 
tiated a suit for declaration, the limitation 
period for such a suit had not expired 
when Ayub Khan brought the present suit, 
nor indeed had they any practical necessity 
to bring sucha suit as they were enjoying 
the proceeds of the whole property and not 
only of the share recorded in their names 
- by the mutation. On this point we must 
uphold the decision of the Court below and 
find that in matters of inheritance the 
family is still governed by the custom of 
pagwand to which they were subject in 
Abdara. The next point in dispute is in 
respect of the houses which it is alleged 
that Ghulam Muhammad gave in dower to 
his own wife and to the wife of Akram. 
The appellant claims a share in house No. 
114, whilst the respondents challenge the 
decision granting him a share in houses 
Nos. 110, 111 and 112. Neither ofthe dower 
deeds was registered. The Court below 
held that the one in favour of Ghulam 
Muhammad's wife was inadmissible in 
evidence because it was executed after the 
time of his marriage; it, however, held that 
the one in favour of Akram was admissible 
in evidence in spite of not being registered 
because it was executed at the time of 
Akram’s marriage. There is no law to 
support the latter decision of the lower 
Court and Counsel for the respondents 
freely concedes that such deeds, unless 
registered, cannot be admitted in evidence 
as proof of title; he urges, however, that 
they may be so admitted for collateral 
purposes. In the present case, however, it 
isthe title to the houses which is in dispute 
and as they were transferred by deeds 
which were not registered, those deeds are 
inadmissible in evidence and cannot be 
considered. We find, therefore, that Ayub 
is entitled to a share in all four houses. 

The next point in issue before us is the 
amount due to Ayub Khan as his share in 
the past income from the property. The 
respondent gave oral evidence that Ghulam 
Muhammad died on February 14, 1929, 
which was not rebutted by any evidence 
produced by the appellant. Counsel for 
the appellant urges that the respondents 
did not produce the best evidence available 
as they could have produced copies, from 
a death register. He has, however, not been 
able to suggest how the date of death can 
be fixed otherwise than from the evidence 
upon the record. The oral evidence being 
totally unrebutted, we agree in the finding 
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that Ghulam Muhammad died on February 
14, 1929, and hence the income in dispute 
commences from that date and goes up 
to April 10, 1934, when the suit was in- 
stituted, a period of about five years and 
two months. 

Counset for the respondents contends that 
Art. 62, Limitation Act, applies to this part 
of the claim and that accounts can only be 
taken for three years prior to suit. We 
are, however, of opinion that Art. 120 applies 
and that the limitation is six years, so that 
accounts may be taken for the whole period 
mentioned above. Our reasons are ag 
follows: The money payable by the 
defendant to the plaintiff is not money 
received by him for the plaintiff. Money 
due to tenants-in-common which has been 
received by one or more tenants in exclu- 
sion of the rest is not money had and 
received within the meaning of Art. 62. 
Moreover, as the defendants’ liability is 
neither ex contractu nor ex delicto, Aris. 115 
and 36 have no application. Again, 
Art. 109 cannot be applied as the profits 
were not wrongfully received by the defend- 
ants who were co-sharers. Counsel has been 
able to suggest no other articles than those 
mentioned as governing the case and we 
consider that it must fall within the residu- 
ary Art. 120. 

The only evidence regarding income and 
expenditure was that contained in a state- 
ment prepared by one of the respondents. 
The appellant contests the correctness of 
the statement, but was able to putin no 
evidence to rebut it. We must, therefore, 
accept the figures in the statement except 
in so far as they include items which are 
excessive or inadmissible. According to 
this statement the total income was 
Rs. 5,086, whilst the payments included 
Rs. 414-2-0 for debts of Ghulam Muham- 
mad, Rs. 238-14-0 for expenses in connection 
with Ghulam Muhammad's funeral, 
Rs. 1,189-3-0 for repairs to the buildings in 
suit, and Rs. 960 for the maintenance of the 
sonless widow, Musammat Sufaida. We 
must accept the figure of gross income in 
the absence of rebuttal. We can allow 
nothing for Ghulam Muhammad's alleged 
debtsas no proof was given of their exise 
tence or payment. We consider the sum 
debited against repairs to be grossly ex- 
cessive and will allow the usual assessment 
of 10 per cent. of the gross rental, i. e. 
Rs. 508-9-0, on this account. We cannot 
regard the funeral expenses of Rs. 238-14-0 
as excessive and must allow it. The 
allowance for maintenance is at the rate of 


Rs. 15 per mensem and is not excessive; 
we, therefore, allow the sum of Rs. 960. 
Dedu’ting these three items from the gross 
income there remains a balance of 
Rs. 3,378-9-0 and the appellant is entitled to 
A-4th of this amount, i.e, Rs. 844-10-0. 
He admits having received Rs. 325 and 
is, therefore, entitled to a decree for 
Rs. 519-10-0. 

No fur.ber points arise. We, therefore, 
accept the appeal in part and grant the 
appellant a decree for one-quarter sbare 
of the whole of the property in suit and for 


“the sum of Rs. 519-10-0 with proportionate 


costs incurred in the lower’ Court. We 
dismiss the cross-objections and, as 
both parties have been partially successful 
in this Court, we direct that they shall 
pay their own costs therein. Pleader’s fe 
Rs. 200. x , 
D. Appeal partly accepted. 





SIND JUDICIAL COMMIS- 
SIONER'S COURT 
Criminal Transfer Application No, 25 

of 1935 

June 12, 1935 

Davis, J. ©. 

KAZI MUHAMMAD—-APPLICANT 

veTSUS 

Mukhi HARKISHENDAS AND oranrs— 

OPPONENTS 

Criminal trial—Transfer —Informality of proceed- 
ings—Duty of Magistrates — Magistrate calling two wit- 
nesses to his chamber—Transfer application on the 
ground that he induced them to give evidence against 
applicant—Held, application should be allowed, 

Although there may be acertain informality about 
proceedings due to local conditions, Magistrates 
must be careful that this informality is not such as 
to lead or reasonably to appear to lead to favour 
partiality or injustice or to affect or to appear to 
affect the substance of justice. And when the con- 
‘duct of the Magistrate becomes so friendly and in- 
formal that he interviews witnesses in his room 
when there is no necessity, when there are no Plead- 
ers and when, the complainant who was present is 
nol called, it would appear that informality and 
friendlincss have exceeded proper bounds and that 
he has abandoned that attitude of detachment 
which & trying Magistrate inthe case where he is 
to do or seem to do justice to both parties should 
ordinarily maintain. And even if a complainant or 
an accused or witnesses are friends of the Magis- 
trate, the Magistrate must put the claims of public 
duty before the private claims of friendship, and 
during the pendency of the cage, keep his friends at 
arms length, 

Consequently, where the Magistrate calls two of 
the complainant's witnesses for interview in his 
chamber and the complainant thereupon files a 
transfer application onthe ground that the Magis- 
trate induced them not to give. evidence against the 
accused, the application must’ be allowed aa the 
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circumstances are such as to give rise to reasonable 
apprehension in the mind of the complainant that 
his case will be prejudiced if it is heard further 
by that Magistrate, 

Mr. D. N. O'Sullivan, for the Applicant. 

Mr. C. M. Lobo, for the Crown. 

Order.—This is an upplication made by 
one Kazi Muhammed an agent of Mir Haji 
Ghulam Shah for transfer of his complaint 
against Mukhi Harkishendas and three 
other members of his family from the 
Court of the Additional City Magistrate, 
Hyderabad; and after fullest inquiry it ap- 
pears that this transfer application has 
more, justification than many other transfer 
applications made to this Court, and which 
in certain cases, are merely made for the 
purpose of delaying and obstructing 
justice. 


The applicant made his application for 
to the District Magistrate on 
October 28, 1934, and the District Magis- 
trate rejected the application on December 
18, 1931. The District Magistrate care- 
fully considered the objections made in no 
less than sixteen paragraphs. Butit ap- 
pears from the inquiry which has been 
madein this Court thathe was misled by 
the trying Magistrate on one of the most 
important objections by the answer given 
by the Magistrate in his report. And when 
the transfer application was made to this 
Court, I stated I would agree to recognise 
as a valid objection only the ob- 
jection made in the eighth para- 
graph of the application and that it 
was theonly objection on which I was pre- 
pared to hear arguments. In the eighth 
paragraph it was stated: that the Magis- 
trate had interviewed two of the complain- 
ant's witnesses in his chamber and had 
in effect endeavoured to induce them to 
abstain from giving evidence against 
Mukhi Harkishendas, the accused. And it 
was on this objection alone thatI have 
heard and decided this application. 

In the transfer application made to the 
District Magistrate it is stated in the sixth 
paragraph that the Magistrate had asked 
only Thawerdas who isa witness of the 
complainant whether he was giving evi- 
dence against the Mukhi on the day on 
which the case was not to proceed. In his 
report tothe District Magistrate, the Ma- 
gistrate has stated merely that this is un- - 
true. Butit appears that in bis answer the- 
Magistrate was economical of the truth, 
because in the transfer application made 
to this Court and in para. 8 of that appli- 
cation this allegation was more detailed 
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and one Diwan Tekchand Hassasing was 
also named. In his report ito the District 
Magistrate on February 23, the Magistrate 
amplified his first simple denial by an ad- 


missicn that he did see the two wit- 
nesses in his room but that no con- 
versation took place except in the pre- 


sence ofthe Pleaders and the parties and 
that it was limited merely to the fixing of 
a date. Tekchand made an affidavit on 
April 3, in which he stated that he was in 
the Magistrate's chamber for a few minutes 
and Thawerdas was also there. Lt is clear 
that the second statement of the learned 
Magistrate is more correct than tke first 
and that he saw the two witnesses in his 
room on the morningof November 12, but 
not in the presence of the parties and their 
Pleaders and itis for this reason that the 
learned Public Prosecutor after hearing the 
evidence would not oppose the application 
for transfer. 

It was thought at first thatthe incidents 
referred toin para. 6of the first transfer 
application and in para. 8 of the second 
transfer application were different incidents 
on different days, but it is clear they relate 
only to the one incident on November 12. 
The learned Advocate for the applicant 
stated that Mr. Thawerdas mentioned in 
his application and alsoin the affidavit of 
Diwan Tekchand, would not give an affi- 
davit though he had been requested to do 
so, and Í thought it necessary to summon 
him and Diwan Tekchand and the Pleaders 
of the parties and the complainant to my 
Court, so that I could myself record their 
statements and form a better opinion as 
tothe facts of the case than I could do on 
affidavits. For while it is necessary to pre- 
vent the 
transfer by applications based on false and 
frivolous grounds, it is equally necessary to 
provide that Magistrates should realise 
thatifa transfer application is based upon 
real and genuine grievance or apprehen- 
sion, that application must be granted, 
whatever reflection it may cast upon the 
Magistrate. 

It is clear then on the Magistrate's own 
tardy admission that he had some con- 
versation with Tekchand and Thawerdas 
in his room, but he guards himself by the 
statement that this conversation was in the 
presence of the Pleaders and the parties. 
This is not correct because the l’leaders 
of the parties are Messrs. Thakurdas and 
Lakhasing and both have been examined 
by me, and Mr. Thakurdas has said that he 
was not present in the Magistrate's chamber 


abuse of the right to apply for 
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as on that day he was ill and seni an ap- 
plication for adjournment through his clerk 
and ihe application is on the record. Mr. 
Lakhasing said that he was not present 
that day because he was engaged in cone 
nection with election work of the Legislative 
Assembly and he asked for an adjourn- 
ment and his application to that effect is 
upen the record. And I am quite unable 
to attach any impcrtance to an ajlidavit 
put in at this very Jatestage by an Advocate 
named Atmaram who is a son-in-law of 
the Magistrate and who has apparently 
been called to his father-in-law's assistance, 
It was the impression of all present in this 
Court on the last hearing that Pleaders of 
the parties referred to by the Magistrate 
were Mr. Thakurdas and Mr. Lakhasing and 
they were therefore summoned to this Court 
by me, and their statements recorded. The 
name of Atmaram was not mentioned once 
even in this connection anid I am quite 
satisied that advantage has been taken of 
the fact that Atmaram was then a partner 
with Mr. Thakurdas and that he is a son-in- 
law of the Magistrate to put him forward 
as a Pleader who was present in the Magis- 
trate’s chamber and who can support the 
Magistrate's statement. 

Mr. Thawerdas gave evidence tefore me 
and he denied that he had: ever been to the 
office of Mr. Thakurdas as Mr. Thakurdas 
alleged or made any statement of the 
nature recorded upon a piece of paper filed 
upon the record and sworn to by Mr. Nanik- 
yam. in his affidavit. He also denies that 
be was ever asked to give an affidayit. It 
is not possible to believe in view of the 
relevance of his evidence that he was not 
asked to make an affidavit. And if his 
statement that he did not go to the office 
of Mr. Thakurdas and make a statement 
which Mr. Thakurdas said was recorded 
there and then in his presence is believed, 
it is clear both Mr. Thakurdas and Mr, 
Nanikram have conspired to deceive this 
Court and committed a serious offence in 
that Mr. Thakurdas has written out what 
purporis to be a statement made by Mr, 
Thawerdas in his presence and which was 
not so made. I can see no reason under 
the circumstances why Mr. Thakurdas 
should conspire in this way and he ime 
pressed me favourably when he gave evi- 
dence before me. The statement recorded 
by Mr. Thakurdas is “Diwan Ladharam 
told Diwan Tekchand that he (Thawerdas) 
would not give evidence against the 
Mukhis.” < 

It is said that this statement and the 
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statement in para. 8 of the second transfer 
application differ from the statement made 
in para. 6 of the first transfer application 
because in para. 6 of the first transfer 
application the name of Tekchand is not 
given. As the complainant, it is clear, was 
not present in the Magistrate's chamber, 
he must have relied upon others to ascer- 
tain what went on in the Magistrate's 
chamber in his absence, but it is clear that 
the substance of the charge is the same 
namely, that the Magistrate had interview- 

. ed Thawerdas 
tried improperly to influence him. Tek- 
chand was put before me as a witness, on 
whose evidence, I can place implicit re- 
liance; he is a President of the District 
Local Board and he is a considerable zemin- 
dar. His statement is to the effect that he 
went into the Magistraté’s chamber merely 
to ascertain the date on which the case 
would proceed; however; in spite of the office 
he holds and of the money he pays by way 
of land revenue and income-tax, I am un- 
able to accept his version of the case, and 
even he does not say the parties were pre- 
sent; he talks vaguely about other Pleaders 
and speaks of Mr. Atmaram's presence which 
statement I disbelieve. But even if his state- 
ment be accepted, the presence of Thawer- 
das and himself in the Magistrate’s cham- 
ber in the particular circumstances of that 
morning was so unusual as to arouse a 
reasonable apprehension in the mind of the 
complainant as to the judgment and dis- 
cretion of the Magistrate, if not as to his 
impartiality. 

I have recorded the evidence of Kazi 
Muhammad whois merely an agent of the 
Mir. He appears a simple sort of person 
and does not attempt to exaggerate what 
took place. He says that he went to Court 
on November 12, that he was not called 
into the Magistrate's chamber, and that 
his Pleader was not present, and that 
Thawerdas and Tekchand were in the 
Magistrate’s room anda man came to call 
Thawerdas there. It was only after that 
he heard that the Magistrate had spoken 
to Thawerdas about the case and attempted 
improperly to influence him. He says 
quite frankly he has no personaland de- 
tailed knowledge of what o¢curred, and 
that his Advocate Mr. Thakurdas gave him 
details for his application. But it appears 
to methat there was nothing improper or 
improbable in Mr. Thakurdas interesting 


himself in a case in which he had been - 


employed as an Advocate and if he 
thought a wrong had been done to his 


in his chamber and had ` 
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client or his client's case, to endeavour to 
put it right. It appears therefore that on 
this day the complainant was present and 
presumably the accused, who it might 
fairly be said were more interested in 
the case than either of the two witnesses. 
Neither the complainant nor the accused 
was called into the Magistrate's chamber 
but two witnesses of the compliinant were 
in the Magistrat’s chamber. Tekchand 
says he went uninvited and Thawerdas 
says, he was called. Taney could not have 
been in the Magistrate's chamber in the 
presence of their Pleaders, as he says, 
because théir Pleaders were not there ; 
and it was not for the Magistrate to 
interview witnesses in his chamber under 
these circumstances in order to tell them 
the date of -the case. The proper persons 
tohave been informed of the date was 
the complainant or the accused or their 
Pleaders. 

I recognise that in the Districts there 
may be a certain informality about pro- 
ceedings due to local conditions. Magistrate 
must be careful that this informality is 
not such as to lead or reasonably to 
appear to lead to favour partiality or 
injustice or io affect or to appear to affect 
the substance of justice. And Hyderabad 
is not a village nor was the Magistrate 
trying acase in his tent in camp. And 
when the conduct of the Magistrate be- 
comes so friendly and informal that he 
interviews witnesses in his room when 
there is no necessity, when there are no 
Pleaders and when the complainant who 
was present is not called, it appears to me 
that informality and friendliness have 
exceeded proper bounds and that he has 
abandoned that attitude of detachment 
which a trying Magistrate in the case 
where he is to do or seem to do justice 
to both parties should ordinarily main- 
tain. 

And even if a complainant or an accused 
or witnesses are friends of the Magistrate, 
it appears to me that the Magistrate 
must put the claims of public duty before 
the private claims of friendship, and 
during the pendency of the case, keep 
his friends at arms length. Quite apart 


. therefore from this question of whether the 


Magistrate attempted improperly to influ- 
ence a witness, Thawerdas, I consider that 
the circumstances under which these two 
witnesses went or were taken to his cham- 
ber and were interviewed by. him are such 
as to give rise to reasonable apprehension 
inthe mind of the complainant that hi 
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case will be prejudiced if it is heard fur- 
ther by the Additional City Magistrate, 
Hyderabad. Ihave been asked to givea 
direction that the case should be trans- 
ferred to the Court of a Magistrate outside 
Hyderabad, but I shall make no such order. 
The District Magistrate knows the position 
. occupied by the -accused : he knows their 
influence, if any, and I have no doubthe 
will use a wise and proper discretion in 
transferring this case to the Court of a 
Magistrate where, in his opinion, justice to 
both parties will be done. I therefore allow 
the application to the extent thatI direct the 
case should be transferred from the file of the 
Additional City Magistrate, Hyderabad, and 
should be sent to the District Magistrate to 
be tried by such other Magistrate as he 
directs. 
N. Order accordingly. 





OUDH CHIEF COURT. 
Civil Revision Application No. 115 of 1935 
February 24, 1937 
Nanavourty AND SMITH, JJ. 
RAMESHAR DUTT SINGH AND ANOTHER-—- 
PLAINTIFFS —~ APPLICANTS ‘ 
versus 
HARIHAR AND OTHERS— Devenpants— 
~~OPpposite PARTY. 

Civil Procedure Code (Act V of | 
r. 9, 0. XLIII, r. 1 (6), 8. ll—Application for 
restoration of previous application under O. IX, r. 9, 
dismissed for default—Maintainability—Order pass- 
ed on such application—Whether appealable, 

An application lies under O. IX, r. 9, Civil Pro- 
cedure Code, for the restoration of a previous appli- 
cation under that order and rule which has been dis- 
missedfor default. Jamna v. Ramraji (4) and Sheikh 
Mohammad Bagar v. Sheikh Subhan Ali, Applica- 
tion No. 137 of 1934, followed, Ganesh Prasad v. Bhagelu 
Ram (1), Venkata Narasimha Rao v. Hemadri Surya- 
narayana (2), Salar Beg v. Karumauchi Kottayya 
(3) and Abdul Rahman Shah v. Shahana (5), relied 
on, Raghubar Dayal v. Sankantha Bakhsh (6), 
Banshi Dewan v. Majahar-ud-din Taluqdar (7) and 
Sheikh Hamidur Rahman v. Shahanand Doss 8), 
distinguished. 

An order passed on an application to restore to 
hearing a previous application for restoration which 
has been dismissed for default, is appealable under 
O. XLIII, r. l (ò, by invoking the aid ofs. 141, 
Civil Procedure Code, Uhander Sahai v. Durga 
Prasad (9), dissented from. 

0. Rev. App. for revision of the order of 
the District Judge, Gonda, dated August 22, 
1935. 


Mr. H. D. Chandra, for the Applicants. 

Mr. K. N. Tandon, for the Opposite 
Party. 

Judgment.—This isan application for 
revision under s. 115 of the Code of Civil 


1908), 0. IX,. 
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Procedure against an appellate order and 
decree of the learned District Judge of 
Gonda, upholding the order passed by a 
learned Assistant Collector, First Class, in 
the District of Gonda rejecting the applica- 
tion dated March 26, 1935, of the plaintiffs 
for the restoration of an_ application pray- 
ing for the restoration of the suit. It 
should be mentioned that the application 
of March 26, 1935, asks for the restoration 
of the suit (mugaddama) but what was 
intended to be asked for was apparently 
the restoration of the previous application 
for restoration. The learned Court below 
regarded the application of Marck 26, 1935, 
in this light, and arguments proceeded 
before us on that basis. 

The facts out of which this application 
for revision arises are briefly as follows : 

The plaintiffs, who are the sons of 
Bhaiya Jaipal Singh, filed a suit for 
arrears of under-proprietary rent against 
the defendants on May 30, 1934. The 
suit was dismissed for defi.alt on Septem- 
ber 27, 1934, owing to the absence of both 
parties. An application for restoration of 
the suit was filed by the plaintiffs on 
September 28, 1934, and upon good cause 
being shown the suit was restored to its 
original number in the register of pending 
suits on October 2, 1934. It so happened 
that it was again dismissed for default on 
November 29, 1934; an application for res- 
toration of the suit was fled on behalf 
of the plaintiffs on December 17, 1934. 
On March 8, 1935, after hearing both sides 
the learned Assistant Collector passed an 
order for the suit being restored on the 
register of pending files conditionally on 
the plaintifis paying Rs. 6 to Sheo Narain, 
defendant, by March 25, 1935, which was 
the date fixed for the hearing of the suit. 
On March 25, 1935, owing to an un- 
fortunate chapter of accidents for which 
the minor plaintiffs were in no way res- 
ponsible, either morally or legally, no one 
was present on behalf of the plaintiffs, 
and the learned Assistant Collector dis- 
missed the application for restoration of 
the suit for default. The plaintiffs then 
through their general agent, Sheo Dutt 
Singh made on March 26, the application 
out of which this revisional application 
arises. This application contained an ac- 
count of the circumstances under which 


' the plaintiffs’ guardian and their general 


agent were both unavoidably absent on 
March 25, 1935. This application was dis- 
missed on May 14, 1935, as the learned 
Assistant Collector was of opinion thatit 
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should not be entertained. The plaintiffs 
filed an appeal in the Court of the Dis- 
trict Judge of Gonda against the order of 
the learned Assistant Collector of the first 
class dismissing their application for res- 
toration of their application. The learned 
District Judge of Gonda, by his order 
dated August 22, 1935, dismissed the ap- 
peal, holding that. it was not maintainable. 
The plaintifs have, through their mother 
and guardian Musammat Mohan Raji Kuar, 
filed the present application for revision in 
this Court on October 10, 1935. 

We have heard the learned Counsel 
of both parties at great length. The 
learned Counsel for the applicants has 
relied upon a decision of this Court in 
s. 25 Application No. 137 of 1934 Syed 
Mohammad Baqar v. Sheikh Subhan Ali, 
decided on July 19, 1935. In this case a 
learned Judge of this Court, relying on 
the authority cf the ruling of the Allaha- 
bad High Court reported in Ganesh Prasad 
v. Bhagelu Ram, 1. L. R. 47 All. 878 (1), 
and on Venkata Narasimha, Rao v, 
Hemadri Suryanarayana, A. I. R. 1926 


Madras 325 (2h and on Salar Beg v. 


Karumanchi Kottaya, A. I. R. 1926 Madras 
654 (3), held that an application for res- 
toration of a previous application dis- 
missed for default under O. IX, r. 9 of 
the Code of Civil Procedure was maintain- 
able. The decision of the late Court of 
the Judicial Commissioner of Oudh re- 
ported in Jamna v. Ramraji, A. I. R. 1923 
Oudh 146 (4), is also in favour of the 
contention urged before us by the learned 
Gounsel for the plaintiff-applicants. Tt 
was held by the late Gourt of the Judicial 
Commissioner in Jamna v. Ramraji (4) 
that s. 141 of the Code of Civil Procedure 
applies to proceedings under O. IX, r. 9, 
of the Code of Civil Procodure. The deci- 
gion in Jamna v, Ramraji, A. I R., 1923 
Oudh 146; 9 Oudh Law Journal 627 (4), 
has been followed by the learned Single 
Judge of this Court in the case mentioned 
above, namely s. 25 Application No. 137 
of 1934, decided on July 19, 1935, and 
we see no reason to depart from the cur- 
rent ọf authorities prevailing in the Pro- 
vince of Oudh. Mr. Justice Daniels in 
Jamuna v. Ramraji (4), cited above, held 

A878; 89 Ind. Cas. 350; L R 6 A 612 Oiv.: 
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that where an application to have res- 
tored to the file a suit decided ex parte 
has been dismissed for default, an applica- 
tion to set aside that order of dismissal 
lay under O. IX, r. 9,read with s. 141 . 
of the Code of Civil Procedure. Mr. 
Justice Daniels in that case even went 
further, and observed as follows: 

“If I thought that O. IX read with s. 141 did 
not cover the case, I would even be prepared to 
hold in a case such as this that the Court could 
restore the application under its inherent powers. 
As there is a provision of law applicable, however, 
it is not necessary to resort to s. 151." 

A similar view has been taken by the 
Lahore High Court in Abdul Rahman 
oe v. Shahena, I. L. R. 1 Lahore 339 

). 

The learned Counse! for the opposite 
party has relied upon a ruling of this 
Court reported in Raghubar Dayal v. 
Sankatha Baksh and another, 1935 O. W. 
N. 706 (6), to which one of us was a 
party, and has argued that it is not open 
to the plaintiffs now to deposit the sum 
of Rs. 6 which they were ordered to pay 
before their suit could be restored to its 
original ‘number in the register of pending 
suits, and as the applicants failed to de- 
posit that sum on.the due date, the Assis- 
tant Collector had no power either to 
restore the application, or to set aside the 
order of dismissal. ‘The facts of that case, 
however, are different from thrse of the 
present case. In the present case the 
plaintifis-applicants, owing to circum- 
stances over which they had no control, 
were unable to comply with the order of 
the Court, which was that the sum of 
Rs..6 should be puid by them tothe de- 
fendant, Sheo Narain, on or before. 
March 25, 1935, which was the next date of . 
Rearing. Their application, however, was 
dismissed for default, at 2-20 Pp. m., on 
March 25, 1935, and after that the plain- 
tiffs had no opportunity of paying this 
small sum of Rs. 6. It isobvious that the 
plaintiffs who had paid a large sum by way 
of court-fees on their suit for under-pro- 
prietary rent for Ras. 1,742 would never 
have dreamed of hesitating to pay the trifl- 
ing sum of Rs. 6 by wayof damages to the 
opposite party. The circumstances of this 
case are entirely different from those of 
the ruling reported in Raghubar Dayal v. 
Sankatha Baksh (6) relied upon by the 
learned Counsel for the opposite party, 
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and we do nct think that the principle 
enunciated in that ruling can be made 
applicable tothe facts of the present case. 
Equally inapplicable to the facts of the 
present case, in our opinion, is the ruling 
of the Calcutta High Court reported in 
Banshi Dewan and others v. Majahar 
Uddin, Taluyqdar and others, 36 ©. W. N. 
693 (7). The decision in Sheikh Hamidur 
Rahman v, Sahanand Dass and. others, A. I 
R. 1925 Patna 153 (8), also does not 
appear tous to be applicable to the circum- 
stances of this case. There is, however, 
one observation in this ruling which really 
helps the puaintiffs-applicants. The learned 
Judge who decided this case observed that: 
“it is well settled that jurisdiction under s. 115 (Oivil 


Procedure Code) should not be exercised by this Court 
except in aid ot justice.” 


It was also argued by the learned Counsel 


of the opposite party that the application. 


of the plaintiffs to set aside the dismissal 
for default of appearance was made beyond 
time, and in this connection reliance is 
placed upon Art. 163 of the First Schedule 
of the Indian Limitation Act. Ino our 
opinion there is no force in this conten- 
tion. Regarded as an application to set 
aside the dismissal of the previous ap- 
plication for restoration the application of 
March 26, 1935, was clearly within time, 
as it was made the very next day after 
the dismissal of the previous application for 
restoration. 


Following the decision of the late Court 
of the Judicial Commissioner of Oudh 
in Jamna v. Ramraji, A. I, R. 1923 
Oudh 146 (4), and the decision of a 
learned single Judge of this Court in ap- 
plication No. 137 of 1934 under s. 25 of 
the Provincial Small Oause Courts Act, 
we hold that an application lies under 
O. IX, r. 9, for the restoration of a pre- 
vious application under that order and rule 
whica has been dismissed for default. As 
we have shown, that view is by no means 
destitute of support from the decisions of 
other High Courts. One question, however, 
remains, and that is wuether, when an ap- 
plication for the restoration of a dismiss- 
ed application for restoration has been 
entertained and decided, an appeal lies 
from tuar decision. On this precise point 
there seems tu be a scarcity of authority. 
In a case reported in I. L, It, 46 Allahabad 
538, Chandur Sahai v, Durga Prasad and 


(7) 36 C W_N 693; 141 Ind. Cas, 877; AIR 1933 
Gal. 83; Ind. Rul. (1933) Cal. 193. 
(8) AIR 1925 Pat, 153; 80 Ind. Oas. 575. 
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another (9), Sulaiman, J., as he then was, 
definitely took the view that though an 
appeal lies from an order refusing to sət 
aside an ex parte decree, no appeal is 
provided for under the Uode of Civil Pro- 
cedure from an order dismissing an ap- 
plication which is for restoration of an ap- 
plication for setting aside an ex parte 
decree. He held that no such right of 
appeal can be claimed by virtue of s. 141 
of the Oode of Civil Procedure, when 
O. XLIIL of the Code makes no provision 
for such an appeal. With all respect to 
that learned and distinguished Judge, we 
feel unable to accept this contention. If 
the aid of s. 141 of the Code of Civil 
Procedure can be invoked to bring within 
the scope of O. IX,r. 9, an application 
to restore to hearing a previous applica- 
tion for restoration which has been dismiss- 
ed for default, it seems tọ us that that same 
section can be invoked to make appeal- 
able under O. XLII (1) (e) the order 
which is passed upon such an ap- 
Plication. That was the contention of 
the learned Counsel for the plaintiffs- ap- 
plicants, and we think that the contention 
is correct. 

The-result is that we allow this applica- 
tion with costs, set aside the order of the 
learned Court below dismissing the appeal 
as being not maintainable, and direct that 
the appeal of the plaintiffs-applicants be 
heard by the learned District Judge, and 
disposed of in accordance with law. 

Application allowed. 


N. 
(9) 46 A 538; 79 Ind. Cas, 323; 22 A LJ 427; AIR 
1924 All, 682; L R5 A 331 Civ. 


LAHORE HIGH COURT 
Second Civil Appeal No. 813 of 1934 
June 9, 1936 
COLDSTREAM AND BHIDE, JJ. 
ANJUMAN DEHI—Derenpant — 
APPSLLANT 
versus 

KEHAR SINGH—! LAINTIFF— RESPONDENT 

Co-operative Societies Act (IT of 1912), s. 43— 
Rules under, R. 18—Award—Execution of, held 
time-barred—Second reference of same dispute to 
arbitration —Legality—Subsequent award, if can be 
enforced—Suit to declare it void, if mainta muble-— 
Arbitrator giving award on matier „decidable only 
by executing Court—Civil Court, if can entertara 
suit to give relief. | 

The executing Court held that the executicn cf 
an award between a society and its member was 
time-barred and the society again referred the sama 
dispute to arbitration and obtained an award : 

Held, that the subsequent ‘dispute’, alleged by 
the Society to have been referred to arbitration, 
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Was one which under the rules made under s. 43, 
Oo-operative Societies Act, could only be decided by 
the executing Court, for it related wholly to the 
discharge of the award. Tho proceedings of the 
executing Court were subject to the ordinary laws 
and if a society neglected to execute an award 
within time, its right to have the award enforced 
was lost, and that was an end of that dispute and 
there was nothing left to be referred to arbitration, 
Consequently, a suit to declare the second award 
void was maintainable. Mohamed Sherif v. Union 
Bank, Ltd. (1). Hira Nand vy. Anjuman Imdadi i- 
Qarza Mansuma Sunar Bank, Darapur (2) and 
Dhanpat v. Anjuman Dehi Alo Mahar (3), relied on. 
Lp. 51, col. 2.] Š 

Where an Act of the legislature gives power to 
any person for a public purpose from the exercise 
of which an individual may receive an injury and 
also provides a mode of redress,the jurisdiction of 
the Civil Courts is excluded. But that principle 
will have no application where there was no matter 
m existence with which the person empowered was 
authorised to deal. Where a tribunal appointed by 
an Act for a special purpose has: adjudicated on a 
matter upon which under.the provisions of the Act 
he had not authority to adjudicate, the Civil Courts 
can give relief. If a‘Oivil Oourt can give relief. 
it can do so either before the aggrieved person has 
exhausted the remedies provided by the Act against 
Pan ot the tribunal or afterhe has done go. 
ibid. 

Where an award given by an arbitrator is not 
one which could be given under the provisions of 
the Co-operative Societies Act, it is open to 9 person 
aggrieved to obtain a declaration restraining its 
enforcement against him. 

S.C. A. from the decree of the District 
Judge, Gurdaspur, dated April 14, 1934. 

Mr. Badri Das, for the Appellant. 

“Mr. Charanjivalal Aggarwal, 
Respondent. 

Messrs. Edmunds and Kishen Lal Kapur, 
for the Crown. . 

Coldsiream, J.—This appeal arises out 
` of litigation „between the Co operative 
Society of Virk Talwandi in Gurdaspur 
District and one of its members Kehar 
Singh. Section 43, Co-operative Societies 
Act, 1912, the object of which as stated in 
its preamble is to promote thrift and self- 


for the 


help among agriculturists, artisans, 
and persons of limited means, 
gives ihe Local Government power io 


make rules to carry outs the purposes of 
the Act. The section also lays down in 
cl. (L)of sub-s. (2) thit in particular, and 
without prejudice to the generality of this 
power such rules may provide that any 
dispute touching the business of a Society 
between a member of the Society and its 
Committee shall be referred to the 
Registrar for decision, or if he so directs, 
to arbitration, and may prescribe the 
mode of appointing an arbitrator and the 
procedure to be followed in proceedings 
before the Registrar or such arbitrator, 
and in the enforcement of the decisions of 
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the Registrar or the awards of arbitrators. 
In exercise of these powers the «cecal 
Government of this Province has framed 
rules requiring disputes touching the 
business of a (‘co-operative Society between 
a member and the Committee to be refer- 
red to the Registrar, r. 18 (a) and autho- 
rising the Registrar to refer such disputes 
to an arbitrator, r. 18 (b), r. 18 (i) gives 
any party aggrieved by an award the 
right to appeal to tLe Registrar within a 
month ofthe award, and r. 18 (j) provides 
that an award which has not been appealed 
against shall not, as between the parties 
to the dispute, be liable to be called in 
question by any civil or revenue Court, 
except on proof of the receipt of corrupt 
gratification by the arbitrator. Rule 18 
(k) provides ihat an award, shall, on ap- 
plication to a Civil Court having local 
jurisdiction, be enforced in the same manner 
as a decree of that Court. 

The facls giving rise to the present 
appeal are as follows Kehar Singo owed 
money to the. Co-operative Society of 
Virko Talwandi. The dispute was referred 
to arbitration and an award fcr the pay- 
ment of Rs. 3,019 was made by the arbi- 
trator on July 14, 1928. The award was 
executed as a decree by a Oivil Court in 
accordance with the rules under the Act 
The last application for execution was 
made on July 13, 1928. This was dismissed, 
consigned to the record room after partial 
satisfaction and as no further application 
was made within three years’ execution of 
the award became timebarred. A second 
reference to arbitration was then made 
80 it is alleged by the Society, and an award 
was obtained for Rs. 2,454 on September 
20, 1932. When the Society sought to 
execute the award, Kehar Singh raised an 
objection in the executing Court that it 
had been obtained by fraud and was a 
nullity. He was directed by the executing 
Court lo establish his right in a Civil Court, 
whereupon heinstituted a suit in the Court 
of the Subordinate Judge, 3rd Class, 
Gurdaspur, for a declaration that the 
award was not executable and for an 
injunction against its execution by the 
Society. 

The suit was dismissed, the Court holding 
that r. 1s (j; made by the Local Govern- 
ment precluded a Civil Court from entertain- 
Ing the suit. Tunis decision was reversed 
on appeal by the District Judge who decreed 
the suit. His view was that the dispute 
between Kehar Singh and the Society had 
been settled by the first award, that there- 
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fore there was no dispute which could be 
referred to arbitration under the Act, that 
the award was therefore invalid, and 
that the Civil Court had jutisdiction in 
such a case to entertain suit and grant 
relief. Against this judgment the Society 
appealed to this Court and it was contend- 
ed berore Bhide, J. that the District Court 
was not correct in holding that r. 18 (j) 
was not abar tothe suit, there being no 
allegation that the arbitrator who gave 
the award in question had received corrupt 
gratification. In view of some apparent 
Conflict of judicial decisions on the ques- 
tion whether the second award could be 
attacked by a civil action my learned 
brother referred the case for decision by 
a Division Bench. In his referring note 
he has expressed a doubt whether r. 18 (j) 
was within the authorily given to the 
Local Government by s. 43 of the Act, 
which .does not expressly confer any power 
to restrict the right of a party to resort 
to a Civil Court. After hearing Counsel 
al length, I am of opinion that this 
apppeal must be dismissed on the short 
ground that the second award was clearly 
not one which could be passed within 
the scope of the Co-operative Act and the 
rules made under it and was therefore not 
one fo which r. 18 (j) was applicable. 

I haveno doubt that where an award 
given by an arbitrator is not one which 
could be given under the provisions of the 
Act, itis open to a person aggrieved lo 
obtain a declaration restraining its en- 
forcement against him. This Court has 
more than once given a declaration in 
similar circumstances. In Mohamed Sherif 
v.Union Bank, Ltd. (1), a Division Bench, 
of which my learned brother Bhide was 
one of the Judges, held that an award 
made in a case where one of the dis- 
putants was nota member of the Society 
concerned was invalid, the submission of 
the dispute to the Registrar not being 
within the scope of the Act. Again, in 
Hira Nand v. Anjuman Imdadi-i-Qarza 
Mansuma Sunar Bank, Darapur (2), it was 
decided by Agha Haidar, J., that when an 
award had been held by the executing 
Court to have been fully satisfied, there can 
be no dispute left to be referred to 
arbitration and that a suit will lie to have 
a second award on the same matter de- 
clared unexecutable. For the appellant 


(1) A TR 1982 Lah. 53:133 Ind. Cas, 883; 32 P 
L R 70; Ind, Rul, (1931) Lah. 851. 

(2) A IR 1935 Lah, 631; 161 Ind Cas. 248; 38 P L 
R 355; BR L 705. 


ANJUMAN Dital v. KHAR sINGH (LAH) 51 


Society reliance is placed upon Dhanpat 
v. Anjuman Dehi Alo Mahar ‘3),a ruling 
by a Single Judge of this Gourt. The 
judgment is directly to the point, but with 
due respect I am unable to agree with the 
view adopted by the learned Judge in that 
case. Il seems to me clear that çr. 18 
(k) itself precludes a second reference to 
arbitration in the circumstances of the 
present case. The dispute between Kehar 
Singh and the Committee was determined 
by the award of July 14, 1928 The 
subsequent ‘dispute’, alleged by the Society 
to have been referred to arbitration, was 
one which under the rules could only be 
decided by the executing Court, for itre- 
lated wholly to the discharge of vhe award. 
The proceedings of the executing Court 
are subject tothe ordinary laws and if a 
Society neglects to execute an award 
within time, its right to have the award 
enforced is lost, and that is an end of that 
dispute. 


It is admitted that in this case the 
second award related only to the recovery 
of the debt settled by the first award, the 
only disagreement alleged to exist between 
the parties being on the question whether 
the unpaid balance of the amount awarded 
by the arbitrator on July 14, 1928, should 
or should not be paid. I də not 
see force in the argument advanced by 
appellant’s Counsel that apart from the 
provisions of r. 18 (j), a suit of the present 
kind is barred by the provisions of r.18 
(j) There is no doubt ample authority 
for the proposition that where an Act 
of the legislature gives power to any 
person for a public purpose from the 
exercise of which an individual may re- 
ceive an injuryand also provides a mode 
of redress, the jurisdiction of the Civil 
Courts is excluded. But that principle will 
have no application where there was no 
matter in existance with which the person 
empowered was authorised ta deal, and no 
ruling has been cited by appellant's 
Counsel supporting the view that where a 
tribunal appointed by an Act for a special 
purpose has adjudicated on a matter upon 
which under the provisions of the Act he 
had not authority to adjudicate, the Civil 
Courts cannot giverelief. Ifa Civil Court 
can give relief, 1 cannot see why it should 
not do so either before the aggrieved 
person has exhausted the remedies provided 
by the Actagainst the action of the tri- 
bunal or after he has done so. 


(3) A IR 1935 Lah, 947, 
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Taking the view that r. 18 (j) has no 
application I see no necessity for deciding 
here the question whether the rule is or 
is not ultra vires of the Local Govern- 
ment. The question is not free from diffi- 
culty. As Las been pointed out in my 
learned brother's order of réference, a 
power to exclude recourse to Civil Courts 
for redress against an award is at least 
as importantas the power to make rules 
determining in what cases an appeal shall 
lie from the orders of a registrar and 
prescribing the procedure in disposing of 
- such appeals, but although the latter power 
is specifically given incl. 2 (©, s. 43, 
there is no mention of a power to exclude 
the jurisdiction of the Civil Couris. The 
argument that had the intention been to 
allow the Local Government to lay down 
by rules that a person cannot on any 
grounds attack an award by an action 
in the Civil Courts, this intention -would 
have been distinctly expressed is, there- 
fore, not without force. The argument is 
strengthened by the fact that under the 
Government of India Act (e. 80 and the 
Devolution Rules) the Provincial Legislature 
itself cannot enact laws affecling civil law 
and procedure, and by the fact that the 
legislature of other provinces have in- 
corporated in their Acts provisions barring 
interference by the Civil Courts. The 
question is obviously one which in the 
interests of all concerned and in view of 
the desirability of restricting unnecessary 
litigations calls for serious consideration 
by the legislature. For the reasons stated 
I would dismiss this appeal with costs. 

Bhide, J.—I agree. 

D. Appeal dismissed. 


pe ee 


NAGPUR HIGH COURT. j 

Civil Revision Application No. 174 of 1935 

August 19, 1936 
PoLLCOK, J. 
SOBHARAM-— APPLIUANT 
versus 
Babu JAGMOHAN SINGH—Orposits PARTY 

C. P. Tenancy Act (I of 1920), 8, 28—Hjectment— 
All arrears,if can be deemed to be satisfied—Inter- 
pretation of Statutes—Natural meaning io be given 
to words. 

The natural meaning of s. 23, O, P. Tenancy Act 
is that all arrears of rent, whether decreed or not, 
must be deemed tu be satisfied when the defendant 
is ejected under that section. 

The first rule of construing any enactment is to 
give the words their natural meaning and it is only 
jf no reasonable result can be arrived at by giving 
their natural meaning that some other interpreta- 
tion is permissible, 
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C. R. App; of the decree of the Court 
of the Additional District Judge, Jubbul+ 
pore, dated January 28, 1999. 

Mr. S. B Gokhale, for the Applicant. 

Messrs. J. Sen, and P. N. Rudra, for the 
Opposite Party. 

Order.—Tne defendant was an occu- 
pancy tenant and the plaintiff was his 
landlord. The plaintiff obtained a decree 
against the defendant for arrears of rent 
for the four years 1928 to 1931-32, and 
in execution of that decree he ejected the 
defendant under s. 23 of the O. P. Tenancy 
Act on May 11, 1934, In September, 1934, 
the piaintiff brougat the suit that has given 
rise to this application for revision to 
recover the arrears ‘of rent for the years 
1932-33 and 1933-34. The cause of action 
arose on May 1, 1933 and 1934, i. e., before 
the defendant was ejected-in execution of 
the decree in the previous suit. 

Section 23 of the C.P. Tenancy Act 
runs as follows: “A decree for an arrear due 
in respect “of the holding of an occupancy 
tenant may be executed” by his ejectmerit 
and on such ejectment all arrears” in 
respect of such holding shall be deemed 
to be “satisfied." The learned Additional 
District Judge, differing from the Court of 
first instance, held that “all arrears in 
respect of such holding” meant all arrears 
covered by the decree. The first rule of 
construing any enactment is to give the 
words their natural meaning and ib is 
only if no reasonable result can be arrived 
at by giving their natural meaning that 
some other interpretation is permissible. 
If the legislature had intended to use the 
words that the Additional District Judge 
thought, it would have been very such 
simpler to say that the decree shall be 
deemed to be satisied and not all arrears 
in respect of such holding shall be deemed 
to be satisfied. An “arrear” is defined in 
s. 2, cl. (3) of the Act as in instalment 
or part of an instalment of rent which is 
not paid on or tefore the date on which 
it is payable. The rent for the years 
1932-33 and 1933-34 was, therefore, arrears 
on May 11, 1934, when the defendant was 
ejected. In my opinion the natural mean- 
ing of s. 23 is that all arrears of rent, 
whether decreed ornot, must be deemed 
to be satistied when the defendant is 
ejected under that section. 

The application for revision is, therefore, 
allowed and the plaintifs suit will be 
dismissed with cosis throughout. Counsel’s 
fee in this Court Rs. 15. 

N. Appeal dismissed. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 111 of 1935 
February 26, 1937 
NANAVUTTY AND ZIA-UL-Hasan, JJ. 
Musammat HASHMAT BEGUM-—Deranpant 
—APPELLANT 
versus 
Lala MOHAN LALL AND ANOTHER 
—PLAINTIFES— RESPONDENTS 

Fraud—Proof as to—Evidence such asto lead to 
inference that fraud must have been committed— 
Sufficiency of —Circumstantial evidence—V alue of~ 
Held, sale-deed in suit was executed with a view to 
defeat payment of plaintiff's decree. 

In the great majority of cases fraud is not capable 
of being established by positive and tangible proofs, 
It is by its very nature secret in its movements, 
It is, therefore, sufficient if the evidence given is 
such as may lead to the inference that fraud must 
have been committed. In the generality of cases 
circumstantial evidence is the only resource in 
dealing with questions offraud. Ifthis is not done, 
the ends of justice would be constantly, if not jn- 
variably, defeated. Pandit Prakash Narain v. 
Rajt Birendra Bikram Singh (1), followed, Ajodhiya 
Prasad v. Babu Sita Ram (2), Nermal Das v. Chet 
Ram (3), Palamalait Muduliyar alias Palamalat 
Pillai v. South Indian Export Company, Ltd. (4) 
and Ishan Chander Dass v. Bishan Sirdar (5), refer- 
red to, Oficial Receiver v. P. L, K. M. R. M. Chettyar 
Firm (6), distinguished. 

Held, on facts that the oral and circumstantial 
evidence relied upon by both the lower Oourts fully 
justifies the conclusion that ths sale-deed in suit 
was executed with a view to defeat the payment of 
the plaintiff's decree. 


S. C. A. against an order of the Addi- 
tional Subordinate Judge, Lucknow, dated 
January 19, 1935. 

Mr. Habib Alt Khan, for the Appellant. 
“on Ramapat Ram, for Respondent 

o. 1. 

-Judgment.—This is a defendant's appeal 
against an appellate judgment and decree 
of the Court of the Additional Civil Judge 
of Lucknow confirming the judgment and 
decree of the Court of the Munsif of North 
Lucknow decreeing the plaintiff's suit with 
costs. 

The plaintiff decree-holder Lala Mohan- 
lall Agarwal, brought a declaratory suit 
against his judgment: debtor, Saiyid Buniyad 
Ali, and his motherin-law Musammat 
Hashmat Begum in respect of a house 
situate in Mohalla Mashaqganj in the city 
of Lucknow. Saiyid Buniyad Ali, defend- 
ant No. 2 had sold the house in suit to 
his mother-in-law Musammat Hashmat 
Begum under a sale deed dated Novem- 
ber 22, 1932, for a sum of Rs. 2,000. 
The plaintiff alleged that this sale-deed 
was fictitious and fraudulent and hed been 
executed for the purpose of depriving the 
plaintiff decree-holder of the fruit of his 
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decree. In the year 1930, the plaintiff had 
advanced Rs. 300 to Saiyid Buniyad Ali, 
defendant No. 2, on the basis of a pro-note. 
When the loan swelled up to Rs. 570 the 
plaintiff filed his suit in the Court of Small 
Causes on, November 21, 1932, and on the 
following day, the sale deed in question 
was executed by Saiyid Buniyad Ali, in 
favour of his mother-in-law. The con- 
sideration for this sale-deed was made up 
as follows :— 

Rupees 800 were made dehanid in 
respect of a mortgage-deed dated October 
27, 1932, in favour of a third party. 

Rupees 809 were alleged to have been 
paid towards a pro-note, dated February, 
15, 1930, and 

Rupees 400 were said to have been 
paid in cash before the Sub-Registrar. 

On December 21, 1932, a decree was 
passed by the Judge of the Court of Small 
Causes in favour of Lala Mohan Lall 
Agarwal, against Saiyid Buniyad Ali, and 
on November 10, 1938, the present declara- 
tory suit was filed by Lala Mohan Lall 
Agarwal against Saiyid Buniyad Ali and 
Musammat Hashmat Begum on the allega- 
tion that the sale was fictitious and without 
consideration. 

The defendant No. 2 Saiyid Buniyad Ali 
did not put in an appearance and the 
trial proceeded against him ex parte. His 
mother-in-law, defendant No.1 Musammat 
Hashmat Begum denied all the allegations 
made by the plaintiff in his plaint and 
alleged that the sale-deed of November 
22, 1932, was a genuine deed and for 
valuable consideration. She further denied 
that she had any close relationship with 
defendant No. 2, Saiyid Buniyad Ali and 
she pleaded complete ignorance of the 
loan advanced by the plaintiff, Lala Moban 
Lall Agarwal to Saiyid Buniyad Ali. She 
also denied that she lived with Saiyid 
Runiyad Ali in the very house in suit. 

The learned Munsif framed the following 
issues : — 

“J, (a) Is Ex. 1 fictitious as alleged by 

the plaintiff. 

(b) Has it been executed to defraud 
the plaintiff and is it as such 
voidable by the plaintiff under 
s 53 of the Transfer of Property 
Act ? 

2. To what relief, if any,is the plaintiff 
entitled ?” 

The learned Munsif in a careful and 
considered judgment held that the cir- 
cumstances proved in this case were of 
such a nature as to lead one to the reason- 
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able inference that both defendants 
brought about the transaction of the sale 
(Ex. A-1) to defraud the plaintiff. He found 
Issues No.1 (a) and 1 (b) in favour of the 
plaintiff. He accordingly decreed the 
plaintiff's suit for the declaration prayed 
for, in para. 8 of the plaint against both 
the defendants with costs, 

In appeal the learned Additional Civil 
Judge confirmed the finding of the trial 
Court and dismissed the appeal of Musam- 
mat Hashmat Begum, defendant No. 1, with 
costs. Musammat Hashmat Begum has now 
come up in second appeal to this Court. 

We have heard the learned Counsel cf 
both the parties, and in our opinion, there 
is no force in this appeal. The learned 
Munsif has believed the unrebutted state- 
ment of the plaintiff that a day prior to 
the filing of the suit, out of which this 
appeal arises, defendant No. 2,. Siayid 
Ali along with one Rahat Hussain ap- 
proached the plaintiff and asked him to 
accept Rs. 300 in full satisfaction of the 
loan advanced io Saiyid Buniyad Ali and 
to fcrego all claim of interest. The plain- 
tif refused to accept these terms and 
thereupon Saiyid Buniyad Ali, defendant 
No, 2, on the day after the filing of the suit 
by the plaintiff, executed the sale-deed in 
suit (Ex. A-1) in favour of his mother-in-law, 
Musammat Hashmat Begum. Both the lower 
Courts have held as proved,- beyond any 
doubt inspite of the denial by the appel- 
lant, Musammat Hashmat Begum, that she 
is the mother-in-law of Saiyid Buniyad Ali 
defendant No. 2, and that she lives with 
him in the very house which is in suit 
in the present case. Jtis also in evidence 
that neither the mortgage-deed in respect 
of which Rs. 800 were made dehandi in 
the sale-deed (Ex. A-1) nor the pro-note in 
respect of wuich another sum of Rs. £00 
was made déhandi is fortLcoming so that 
the inierence legitimately drawn by beth 
tne lower Courts that the sale-deed in 
question is fictiliuus and fraudulent is 
inresistible. Lt is true that there is an 
entry on the back of the sale deed that 
Rs. 460 weie paid before the Bub- Registrar 
by Musammat Hashmat Begum to her son- 
in-law Saiyid Buniyad Ali, but that will 
uot, in the proved circumstances of this 


case, make tLe transaction of the sale one- 


entered into in gocd faith by the cou- 
tracting parties. TLe oral and circum- 
stantial evidence in this case proves to 
our entire satisfaction that the sale-deed 
(Ex. A-1) was executed by Saiyid Buniyad 
Ai im favour of his mother-in-law Musammat 
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Hashmat Begum in order to defraud and 
defeat the claim of his creditor, the plaint- 
iff Lala Mohan Lall Agarwal. As was 
observed in Pandit Prakash Narain v. Raja 


‘Birendra Bikram Singh and others, 8 O. W. 


N.593 (1). 

“It ig a truth confirmed by all experience that 
in the great majority of cases fraud is not capable 
of being established by positive and tangible proofs. 
It is by its very nature seciet in its movements, 
It is, therefore, sufficient if the evidence given is 
such as may lead to the inference that frabd must have 
been committed. In the generality of cases circum- 
stantial evidence is our only resource in dealing with 
questions of fraud, If this is not done, the ends of 
justice would be constantly, if not invariably, 
defeated.” 

These observations are fully applicable 
to the facts of the present case and com- 
pletely vindicate the conclusion arrived at 
by the lower Courts. Similar observations 
were made in another case reported in 


Ajodhiya Prasad and others v. Babu 
Sita Ram and others, 8 O. W. N, 
1126 (2), in which it was held that 


fraud being always secret in its working 
it was seldom possible for a party to adduce 
direct evidence in proof of if, and that 
where, therefore, no direct proof of a fraudu- 
lent intention was available, circumstantial 
evidence ought to be held quite sufficient to 
justify its existence. 

In Narmal Das v. Chet Ram and others, 11 
O. O., 197 (3), it was held by Mr. Justice 
Chamier and Mr.Greeve that even where 
there was some consideration, the transaction 
would beavoided under s. 53 of the Transfer 
of Property Act, if the element of good faith 
was not present. Even:f we were to be- 
lieve that the mother-in-law actually paid 
Rs. 400 to her son-in-law, Saiyid Buniyad 
Ali, in the presence of the Sub-Registrar 
and, therefore, the sale deed was proved 
to be fcr scme c. nsideration, still that would 
not preve that tLe transaction was entered 
mbo in gocd faith and the sale can beavoid- 
ed under s. 53 cf the Transfer cf Property 
Act, if this element of yocd faiih is want- 
ing. . 

In Palamalai Mudaliyar alias Palamalat 
Pillai v. The Suuth Indian Export Company, 
Lid., l. L R., 33 Madras 334 (4), it was held 
by two leuined Judges ot the Madras 
High Court that if a transferee fcr value 
took the transfer with the intention of help- 
ing ihe transferor to couvert his immov- 

(1) 8 O W N 593: 132 Ind. Cas. 51; Ind, Rul. (1931) 
Oudh 21]; A I R 1931 Oudh 333. 

' (2)8 OWN 1126; 134 Ind. Cas. 1013; AIR 1931 
Oudh 405; Ind Rul. (1931) Oudh 421. 

(3) 11 00197. : 

(4) 33 M 334; 5 Ind. Cas. 33; 7M LT 167;20MLJ 
211; (1910) M W N 239. 
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able property into cash which could be 
easily concealed and thus to defeat or delay 
his creditors, the transferee could not be 
treated as a transferee in good faith within 
the meaning of s. 53 of ‘the Transfer of 
Propeity Act and the ruling reported in 
Ishen Chander Das v. Bishu Sirdar, I. L. R. 
24 Calcutta 825 (5), was followed, in such 
a case it was held that it was for the trans- 
feree to prove good faith and valuable 
consideration. In the present case the 
transferee Musammat Hashmat Begum has 
complety failed to give any evidence to 
prove her good faith and the passing of 
valuable consideration. 

Tne learned Counsel for the defendant- 
appellant has cited a ruling of their Lord- 
ships of the Privy Oouncil reported in 
Official Receiver v. P. La K.M. R. M. Chet- 
tyar Firm, A. 1. R. 1931 P. G.75 (6). In this 
case it was held by their Lordships of the 
Judicial Committee that in a petition to 
annul a mortgage deed, the onus of prov- 
ing the fraudulent nature of the transaction 
lay on the petitioner and not on the mort- 
gagee. This ruling, in our opinion, is hard- 
ly applicable to the proved facts of this 
case, and no question of the burden of proof 
arises in this case, when both parties have 
led evidence and the trial Court as well as 
the lower Appellate Court have both come 
to the conclusion that the evidence of the 
plaintiff is worthy of belief, and that the 
plaintiff has succeeded in proving that 
the sale transaction in suib was fraudulent 
and fictitious and entered into with the 
object of defrauding the plaintitf-creditor. 

Weare of opinion, that the oral and. cir- 
cumstantial evidence relied upon by both 
the lower Courts fully justifies the conclu- 
sion that the sale deed in suit executed by 
Saiyid Buniyad Ali, in favour of his mother- 
in-law, Musammat Hashmat Begam, the de- 
fendant-appellant was executed with a 
view to defeat the payment of the plaintiff's 
decree. We, therefore, uphold the judg- 
ment and decree of the lower Appellate 
Court and dismiss the appeal with costs. 

N, Appeal dismissed. 

(5) 2 O 825. N 

(6) A IR 1931 P O 75; 131 Ind. Cas. 767; 35 O W 
N 577; Ind. Rul. (1931) P O 159; (1931) A L J 444; 
53.0 LJ 373; 6) M L J 652; (1931) M W N 615;9 R 
170; 33 Bom. L R 867; 34 L W 36 (P O). 
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SIND JUDICIAL COMMIS- 
Í SIONER'S COURT 
Second Civil Appeal No. 57 of 1935 
September 21, 1936 
Davis, J. ©. AND Manata, A. J. C. 
Srimati PEVIBAI AND OTHERS— 
APPELLANTS 
: versus 
MOTUMAL KALACHAND—Responpgent 
Succession Act (XXXIX of 1925), s. 213—Scope 
of—Will of Hindu made at Hyderabad in respect 
of property in Hyderabad—Probate, if necessary, 
for suing as legatee—‘This section’ in subs. (2), 
meaning of. 
Section 213, Succession Act, doeg not appear in 


Sch. III, and reference ta s, 213 of the Act makes 


it clear that 8. 57 does not bring within the opera- 
tion of s. 213 of the Act those classes of Hindus 
not covered by cls. (a) and (b). Consequently, when 


-a Hindu has made a will at Hyderabad in respect 


of property at Hyderabad, the person claiming under 
jt need not obtain probate of the will for suing 
as legatee, asthe bar imposed by sub-s. (1) of 
s. 213 does not apply. Sohansingh v. Bhagsingh (1), 


referred to. 

The words ‘this section’ in sub-s. (2) of s. 213, 
should be read “the preceding sub-section,” 

S. 0. A. against the decree of the First 
Assistant Judge, Hyderabad (Sind), dated 
July 3, 1935 

Mr. Pahlajsing B. Advani, for the Appel- 
lants. ; 

Mr. Assudomal the 
Respondent. 

Davis, J. G.—This is an appeal from the 
judgment of tne learned Assistant Judge, 
Hyderabad, in which he allowed an appeal 
against the judgment of the Joint Sabor- 
dinate Judge of Hyderabad on the ground 
that asa result of the amendment of s. 57, 
Succession Act, itis now incumbent upon 
a Hindu of a class other than classes 
specitied in cls. (a) and (6) of s. 57, Suc- 
cession Act, to take probate of the will 
before he can claim under it as executor and 
legatee. The simple question for us to 
decide is whether a Hindu, not within the 
classes specified in cls. (a) and {b) of s. 57 
must take probate of a will before he can sue 
under it as executor or legatee by reason 
of the provisions ofs. 213. Our answer 
is that he need not. it is true that s. 57, 
Succession Act, has now been amended by 
the addition of el. (e). Section 57 provides 
in effect that the provisions of Part VI, 
which are set out in Sch. IL, shall, subject 
to the restrictions aud modifications there- 
: Ba g 
ES P itie ADE ails made by any Hindu, Bud- 
dhist, Sikh or Jain, on or after the first day of 
January 1927, to which those provisions are not ap- 
plied by cls, (a) and (b). 


Olause (a) relates : 
“to ‘atl wills ane codicils made by any Hindu, Bud- 


Rewachand, for 
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dhist, Sikh or Jain, on or after the first dey of 
September 1670, within territories which atthe said 
date were subject to the Lieutenant-Governor of 
Bengal or within the local limits of the ordinary 
Original Civil Jurisdiction of the High Courts of 
Judicature at Madras and Bombay;” 
and el. (b) applies 

“to all such wills and codicils made outside those 
territories and limits so far as relates to immovable 
property situate within those territories or limits,” 

Section 213, Succession Act, however, 
does not appear in Sch. II, and reference 
to s. 213 of the Act makes it clear that 
8. 57 does not bring within the operation 
of s. 218 0fthe Act those classes of Hindus 


not covered by cls. (a) and (b), for s.213. 


provides as follows: 

“213. (1) No right as executor or legatee can be 
established in any Court of Justice, unless a Court 
of competent jurisdiction in British India has 
granted probate of the will under which the right 
is claimed, or has granted letters of administration 
with the will or with a copy of an authenticated copy 
of the will annexed. 


(2) This section shall not apply in the case of wills 
made by Muhammadans, and shall only apply in the 
case of wills made by any Hindu, Buddhist, Sikh 
and/or Jain where such wills are of the classes 
specified in cls. (a) and (b) of s. 57.” 

We think that the words ‘this section’ 
in sub-s. (2) should be read “the preceding 
sub-section,” but be that as it may, the 
case now before us is not the case of a 
Hindu falling within cls. (a) and (b) for 
the will was made at Hyderabad and 
relates to property at Hyderabad. That 
being so, we think the bar imposed by 
sub-s. (1) of s. 213, Succession Act, does 
not apply, and that, therefore, it was not 
necessary for the plaintiff to take probate 
of the will before she sued as a legatee, 
Reference may be made to the case in 
Sohansingh v. Bhagsingh, (1). The question 
of the validity of the will itself in which 
the plaintiff claimed as legatee was not 
put in issue and decided. We think, there- 
fore, the appeal must be allowed with 
costs. The decree of the lower Appellate 
Court is set aside and that of the 
original Court restored with costs through- 
out. i 


N. i Appeal allowed. 


(1) 15 Lah. 898; 155 Ind. Cas, 309; A IR 1934 Lah. 
599; 35 P L R 448; 7R L 686. 
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PRIVY COUNCIL 
Appeal from the Supreme Court of Canada 
January 28, 1937 

LORD Atkin, LOBD THankerton, LORD 

MAOMILLAN, LORD WRIGHT (Master OF TAB 

RoLLS) AND SIR SIDNEY ROWLATT 
Tun ATTORNEY-GENERAL oF 
BRITISH COLUM RIA-—APPALLANT 
versus 
Taz ATTORNEY-GENERAL or CANADA 
AND OTAERS— RESPONDENTS 

In the matler of a Reference as to whether - 

the Parliament of Canada had legislative 
jurisdiction to enact Section 498-a 
of the Criminal Code 

‘Criminal Law —Amendment — Canada—Criminal 
Code of Canada, s. 498-A, introduced by s. 9 of 25 and 
26, Geo. V, c. 56—Whether ultra vires of the Parlia- 
ment of Canada—Constitutional Law. 

The only limitation on the plenary power of the 
Dominion todetermine what shall or shall not be 
criminal is the condition that Parliament shall not 
in the guise of enacting criminal legislation in 
truth and in substance encroach on any of the 
classes of subjects enumerated in s. 92. It is no 
objection that it does in fact affect them. Ifit isa 
genuine attempt to amend the criminal law it 
may obviously affect previously existing civil 
rights. The object of an amendment of the 
criminal law asa ruleisto deprive the citizen of 
the rightto dothat which apart from the amend- 
ment hecould lawfully do. No doubt the plenary 
power given by s. 91 (2) does not deprive the Pro- 
vinces oftheir right under s. 92 (15) of affixing 
penal sanctions to their own competent legislation. 
On the other hand there is nothing to prevent 
the Dominion if it thinks fit in the public in- 
terest from applying the criminal law generally to 
acts and omissions which so far are only covered by 
provincial enactments. Section 498-A ofthe Criminal 
Uode of Oanada introduced into the Code by s. 9 of 25 
and 26, Geo. V, ce. 56, is not ultra vires, there being no 
reason for supposing that the Dominion are using 
the criminal law as a pretence or pretext or that 
the legislature isin pith and substance only inter- 
fering with civilrights in the Province, 

Mr. J. W. B. de Farris, for the Attorney- 
General of Biritish Columbia, Appellants. — 

Messrs. Robertson, St. Laurent and 
P. Wright, for the Attorney-General of 
Canada. 

Messrs. A. Ww. Roebuck (Hon.) and I. A. 
Humphries, for the Atlorney of Ontario. 

Hon'bie Mr. McNair and Mr. Frank 
Gaham, for the Attorney-General of New 
Brunswick. 

Lord Atkin.—This is an appeal from a 
judgment of the Supreme Court of Canada 
delivered on June 17, 1936, on a reference 
by the Governor-General in Council dated 
November 5, 1935, raising the question 
whether s. 498-A of the Criminal Code is 
ultra vires of the Parliament of Oanada, 
The Supreme Court unanimously held that 
sub-s. (b) and (e) were not ultra vires 
and by a majority, the Chief Justice, 
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Rinfret, Davis and Kerwin, JJ., Gannon 
and Crocket, JJ. dissenting, held that 
sub-s. (a) also was not ultra vires. 
The s. 498-A was introduced into the 
Criminal Code by s. 9 of 25 & 26 G. 5, 
c. 56, the title of which is an Act to 
amend the Criminal Uode:— 

“Section 9. The said Act is further 
amended by inserting after section four 
hundred and ninety-eight the following 
section :— 

“498-4 Every person engaged in trade or com- 
merce or industry is guilty of an indictable offence 
and liable to a penalty not exceeding one thousand 
dollars or to one month's imprisonment, or ifa 
corporation, to a penalty not exceeding five thousand 
dollars, who 

“(a) is a party or privy to, or assists in, any 
transaction or sale which discriminates, to 
his knowledge, against competitors of the 
purchaser in that any discount, rebate or 

. allowance is granted to the purchaser over 
and above any discount, rebate or allowance 
available at the time of such transaction 
to the aforesaid competitors in respsct of 
a sale of goods of like quality and quantity; 

“The provisions ofthis paragraph shall not, how- 
ever, prevent a co-operative society returning to pro- 
ducers or consumers,or a co-operative society reburning 
toits constituent retail members,the whole or any part 
of the net surplus made in its trading operations in 
proportion to purchases made from or sales to the 
society; 

“ (b) engages in a policy of selling goods in any 
area of Canada at prices lower than those 
exacted by such seller elsewhere in Canada, 
for the purpose of destroying competition or 
eliminating a competitor in such part of 
Canada ; 

“(a) engages in a policy of selling goods at 
prices unreasonably low for the purpose of 
destroying competition or eliminating a 
competitor.” 

Their Lordships agree with the Chief 
Justice that this case is covered by the 
decision of the Judicial Committee in the 
Propriztary Articles Trade Association v. 
Attorney-General for Canada (1). Tne 
decision in that case seems to be inconsist- 
ent with the ground of dissent of Crocket, J. 
that sub-s. (a) Jacks “the character- 
istic feature of crime, viz., the intent to 
do wrong.” The basis of that decision is 
that there is noother criterion of “wrong- 
ness” than the intention of the legislature 
in the public interest to prohibit the 
act or omission made criminal. Cannon, J. 
was of opinion that the prohibition cannot 
have been made in the public interest 
because it has in view only the protection 
of the individual competitors of the vendor. 
This appears to narrow unduly the dis- 
cretion of the Dcminion legislature in con- 
sidering the public interest. The only 


(1) (1931) A O 310; 100 LJ PO 84; 1441 T 577; 47 
T LR 250. 


ATTY-GENL. OF BRITISH COLUMBIA V. ATTY.GENL. OF CANADA (P.O) 


57 


limitation on the plenary power of the 
Dominion to determine what shall or shall 
not be criminal is the condition that 
Parliament shall not in the guise of enacting 
criminal legislation in truth and in sub- 
stance encroach on any of the classes 
of subjects enumerated in s. 92, It ig 
no objection that it does in fact affect 
them. if a genuine attempt to amend 
the Criminal Law it may obviously affect 
previously existing civil rights. The 
object of an amendment of the Criminal 
Law as a rule is to deprive the citizen 
ofthe right to do that which apart from 
the amendment he could lawfully do. No 
doubt the plenary power given by s. 91 (2) 
does not deprive the provinces’ of their 
vight under s. 92 (15) of affixing penal 
sanctions to their own competent legisla- 
tion. On the other hand there seems to 
be nothing to prevent the Dominion if it 
thinks fit in the public interest from 
applying the Criminal Law generally to 
acts und omissions which so far are only 
covered by provincial enactments. In the 
present case there seems to be no reason 
for supposing that the Dominion are using 
the Criminal Law asa pretence or pretext 
or that the legislature isin pith and sub- 
stance only interfering with civil rights in 
the Province. Counsel for New Brunswick 
called the attention of the Board to the 
Report of the Royal Commission on Price 
Spreads, which is referred to in the order 
of reference. It probably would not be 
contended that the statement of tho 
Minister in the order of reference that the 
section was enacted to give effect to the 
recommendations of the Royal Commis- 
sion bound the Provinces or must neces- 
sarily be treated as conclusive by the 
Board. But when the suggestion is made 
that the legislation was not in truth 
criminal legislation, but was in substance 
merely an encroachment on the provincial 
field, the existence of the report appears 
to be a material circumstance. Iheir 
Lordships are in agreement with the 
decision of the majority of the Supreme 
Court. Tnoey are of opionion that no part 
of the section is ultra vires: and they 
will humbly advise His Majesty that this 
appeal should be dismissed. 
| Appeal dismissed, 

Solicitors for the Appellants:—Messrs. 
Gard, Lyell & Co. 

Solicitors for the Respondents.—Mesgrs. 
Charles Russell & Con Blake & Redden. 
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OUDH CHIEF COURT 
Criminal Revision Application No. 137 
of 1936 
March 8, 1937 
Nanavutry, J. 
KANHAIYA. LALL —Prisongr— 
APPLIOANT 
versus 
EMPEROR, turover B. N. BAIJAL 


— Com PLAINANT—OPPosITE PARTY 

Penal Code (Act XLV of 1860, s. 408—Convic- 
tion under—Concurrent findings of fact by lower 
Courts—Interference by High Court—When proper— 
Offence under s. 408—Hssentials of—Mens rea, 
necessity of —Civil wrong and criminal offence, dis- 
tinguished—Agreement between employer and servant 
—Arbitration, provision as to—Criminal prosecution 
—Propriety of-—Criminal iriai-—Statement of ac- 
cused before Police during investigation—Use of, in 
trial, if proper—Complainant cross-examined by 
Pclice after close of case—Prejudice to accused— 
Conviction will be set aside. 

Ordinarily the High Court will not interfere in 
revision with the concurrent findings of fact 
of the two lower Oouits, but interference is 
proper where in a case under s. 408, Penal 
Code, it appears to the High Court that the 
prosecution of the accused has been misconceived 
and there is really no legal and satisfactory evi- 
dence to convince the Court that the accused at 
the time when he issaid tohave misappropriated 
certain sums of money had guilty knowledge or 
mens rea so as to convert what at best amounted 
to a civil wrong or tort into a penal offence amount- 
ing to criminal breach of trust by a servant. 

The distinction between a civil wrong, which 
gives rise toa suit for damages for that wrongful 
act or tort, and a  ciiminal offence punishable 
under the Penal Code, is very clear. Every breach 
of trust gives rise to a suit lor damages, but it is 
only when there is evidence of a mental act of 
fraudulent misappropriation that the commission of 
embezzlement cf any sum of money becomes a 
penal offence punishable as ¢riminal breach of 
trust under ss 408 and 409 of the Fenal Code. It 
is this mental act of fraudulent misappropriation 
that clearly demarcates an act of embezzlement 
which is a civil wrong or tort, from the offence of 
criminal breach of trust punishable under s 408, 
Penal Code. This malicious intent on the part of a 
servant to deprive his master of sums of money due 
to the latter and the fraudulent misappropriation as 
evidence by such mental act or intent to deprive the 
master of his property without any outward or 
visible trespass is the fundamental distinction be- 
tween. a civil wrong arising out of a breach of 
trust and the offence of criminal breach of trust. 
Rex v, Williams (1) and R v, Lynch (2), relied on. 


Every offence of criminal breach of trust involves 
a civil wrong in respect of which the complainant 
may seek his redress for damages in the Civil 
Court but every breach of trust, in the absence of 
mens rea, cannot legally justify a criminal pro- 
secution, 

Where by the agreement between the accused 
and his employer, the former was to furnish a 
surety in Rs, 500 and any sam embezzled by. the 
applicant orthe value of any property 1emoved by 
him would be recovered from the surety, in case such 
money could not be realised from him, the clause 
shows that he understood that if by any chence he 
was suspected by his master of having embezzled 
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any money or his accounts were held to be wrong- 
ly prepared, then the matter would be referred to 
the arbitration or arbitrators selected in the man- 
ner laid down in the agreement and the amount of 
money found to have been misappropriated recover- 
ed from his surety, and the agreement did not 
contemplate his being criminally prosecuted for 
failure to show in the account books any sum 
realised by him, Nripendra Nath Dass v. Emperor 
(5), applied, Kamini Kumar Basu v. Birendra Nath 
Basu (3) and Gopal Chandra Poddar v. Lakshmi 
Kanta Sahu (4), distinguished. 

No statement made by an accused person before 
the Police could be used as evidence against him 
ina judicial trial. The statements of accused persons 
recorded by a Magistrate or by a Court of Session 
can be considered against them as there is a pro- 
vision in the Code of Criminal Procedure to that 
eflect ; but a statement said tohave been made by 
an accused person to a Police Officer in the course 
of a Police investigation cannot be utilised by the 
prosecution or by the Court against the accused nor 
can any inference adverse to the accused be drawn 
fiom such statement alleged to have been made by 
the accused to the investigating Police Officer., 

Where after the close of the trial the complainant 
was summoned to -produce ceitain account books 
and the summons clearly stated that the witness 
was tofile certain account booke but advant- 
age was taken of this fact, after the whole prosecu- 
tion case had been closed, to cross-examine the com- 
plainant on behalf of the Crown in respect of every- 
thing counected with this case and to fill up all the 
gaps in the prosecution evidence : 

Held, that such unheard of procedure could not 
be toe severely condemned and there was no doubt 
whatsoever that the accused was greatly prejudiced 
in his defence on the merits by the trying Magis- 
trate allowing the prosecution to cross-examine the 
complainant at very great length in the interest of 
the prosecution on the pretext that the complainant 
has become a witness for the defence. 


Or. R. App. for revision of the order of the 
Sessions Judge of Lucknow, dated Septem- 
ber 19, 1936. 

Dr. J. N. Misra and Mr. A. N. Mulla, 
Mahabir Prasad, Wasi Ahmed Asghar and 
Bhagwati Nath, for the Applicant. 

Messrs. G. Hassan and S. C. Das, for the 
Opposite Party. 

Mr. H. K. Ghosi, Assistant Government 
Advceate, for the Crown. 

Judgiment.—This is an application for 
revision of an appellate judgment of the 
learned Sessions Judge of Lueknow up- 
holding the conviction and sentence of 
the applicant, B. Kanhaiya Lall, for an 
cience under s. 408, Indian Penal Code, 
passed by the Honorary Magistrate, Khan 
Sahib Hafiz Mohammad Hasan. 

I have beard, at great length, the learn- 
ed Counsel for the applicant, B. Kanhaiya 
Lall, as also the learned Counsel for the 
complainant, B. Bisheshwar Nath Baijal, 
and the learned Assistant Government 
Advocate on behalf vf the Crown, and have 
examined the evidence on the record. 

Ordinarily, I would not have interfered 
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in revision with the concurrent findings 
of fact of the two lower Courts that the 
applicant was guilty of criminal breach 
of trust, but it seems to me that in the 
present case, the prosecution of the ap- 
plicant, R. Kanhaiya Lall, has been mis- 
conceived, and there is really no legal and 
satisfactory evidence to justify the con- 
viction of the applicant, B. Kanhaiya Lall 
for an offence under s 408, ofthe Indian 
Penal Code. 

The facis, out of which this applica- 
tion for revision arises, are briefly as 
follows : — 

The complainant, B. Bisheshwar Nath 
Baijal, is the proprietor of a firm in Luck- 
now styled “Messrs. B.N. Baijal, Manu- 
facturing Opticians.” On November 16, 
1933, B. Bisheshwar Nath Baijal and the 
applicant, B. Kanhaiya Lall entered into 
an agreement whereby B. Kanhaiya Lall 
was appointed Manager and Accountant of 


“the Firm of Messrs. B. N. Baijal, situate 
in Kaiserbagh Circus, in the city of 
Lucknow, on a salary beginning with 


Rs 50 per mensem plus 5 per cent. com- 
mission on the articles sold in the shop. 
Tne salary was to increase to Rs. 60 per 
mensem ifthesales at the shop amounted 
to Rs. 800 a month, and if the sales in- 
creased to Rs. 1,000 a month, then the 
salary of the applicant, B. Kanhaiya Lall, 
was to be Rs. 80 per mensem; and if the 
sales rose to Rs. 1,200 a month, then the 
salary of the applicant was to be raised 
to Rs. 100 a month; and this increase in 
salary. was, of course, in addition to the 
9 per cent. commission on the value of 
the articles sold, to which the applicant 
would he entitled for his efforts to increase 
the sale at the shop. There are 9 conditions 
in the agreement to which the parties 
bound themselves, and conditions Nos. 5 
and 6 are most important for the purpose 
of the present case. They lay down that 
if the applicant, B. Kanhaiya Lall, who 
is described in the agreement (Ex.1) as 
party No. 2, committed any embezzlement 
and the sum embezzled could not be re- 
covered from him, then the complainant, 
B. Bisheshwar Nath Baijal, who is 
described in the agreement as party No. |, 
would have the right to recover this 
amount from the person, who stood surety 
for B. Kenhaiya Lall. B. Kanhaiya Lall 
had, in accordance with the terms of 
the agreement, made his sister-in-law, 
(bhawaj) stand surety to the extent of 
Rs. 500. It was further agreed between 
the parties that, should any dispute or 
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difference of opinion arise between them 
in respect of accounting or in respect of 
any sum alleged to have been embezzled, 
then the matter would be decided by 
arbitration, in- which case each party 
would be entitled to appoint one arbitrator 
and the two arbitrators together would 
appoint asarpanch, and whatever decision 
these three arbitrators arrived at would 
be binding on the parties, 

It was also agreed between the appli- 
cant, B. Kanhaiya Lal, and the com- 
plainant B. Bisheshwar Nath Baijal, 
that if B. Kanhaiya Lall was removed 
from his post of manager by B. Bisheshwar 
Nath Baijal without his consent, then 
B. Bisheshwar Nath Baijal would be 
liable to pay Rs. 2,000 to B. Kanhaiya 
Lall by way of compensation, and if B. 
Kanhaiya Lall for no rhyme, left the 
service of B. Bisheshwar Nath Baijal, 
then he would be liable to pay Rs. 2,000 
by way of compensation, to B. Bisheshwar 
Nath Baijal. Another term of the agree- 
ment was that in the event of B. Kanhaiya 
Lall leaving the service of B. Bishesh- 
war Nath Baijal, he would not be entitled 
to open any shop for the sale of spectacles, 
etc., or to serve in shop of an optician 
for three years in the city of Lucknow, 
and if he broke this condition, then B. 
Kanhaiya Lall would be liable to pay 
damages to B. Bisheshwar Nath Baijal 
to the extent of Rs. 2,000; and it was 
further csvenanted that if B. Bishesh- 
war Nath Baijal wasinclined to grant a 
lease of his shop in Mohalla Kaisar Bagh, 
Lucknow, then he could not lease it to 
any one, but to -B. Kanhaiya Lal; and 
the conditions upon which he would lease 
the shop to B. Kanhaiya Lall, would 
be reasonable and not of such a nature 
as would amount to a mere pretence of 
turning out B. Kanhaiya Lall from his 
service. 

It is clear from the terms of this agree- 
ment that B. Bisheshwar Nath Baijal, 
while supplying funds for carrying on the 
business of the shop, was keen on retain- 
ing the services of B. Kanhaiya Lall 
as his salesman and as manager and 
accountant of his shop; and both parties 
bound themselves to work in unison and 
not to do any act to the detriment of 
the other party. 

Things went on very well in the shop 
for a year and thanks to the efforts of 
the applicant, B. Kanhaiya Lal, the 
sales in the shop increased and his pay 
rose to Rs. 80 a month plus 5 per cent, 
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commission In November 1934, differences 
arose between B. Bisheshwar Nath 
Raijal and the applicant, B. Kanhaiya 
Lall; but instead of referring these differ- 
ences to arbitrators appointed in accord- 
ance with the terms of the agreement 
(Ex. 1), B. Bisheshwar Nath  Baijal, 
acting on the legal advice of his Pleader, 
Mr. Iqbal Narain, sent a long notice to 
B. Kanhaiya Lall on November 15, 
1934, charging him with embezzlement 
and criminal breach of trust, and calling 
upon bim to hand over charge of his post 
as manager of his shop within 24 hours 
after receipt of this notice, and threaten- 
ing to take legal action against him. A 
week later, B. Bisheshwar Nath Baijal 
sent a long written report to the Police 
Officer in charge of Hazraątganj Police 
Station in the Citv of Lucknow, in which 
he made a general complaint against his 
Manager, B. Kanhaiva Lal, and request- 
ed that a Police investigation should be 
made whereby he hoped that more cases 
of embezzlement by B. Kanhaiva Lall 
than what the complainant suspected would 
come tolight. Accordingly, a charge under 
a. 408, Indian Penal Code, was registered at 
Police Station, Hazratgani, against B. 
Kanhaiya Lall on January 1,1935. A charge- 
sheet was framed by the investigating 
Police Officer on January 19, 1935, and the 
accused, B. Kanhaiya Lall, was put on 
his trial in the Court of the Special 
Magistrate, Khan Sahib Hafiz Mohammad 
Hasan. on February 1, 1935. The learned 
trial Magistrale framed three charges of 
criminal breach of trust against the accus- 
ed, B. Kanhaiya Lal, on May 31, 1935, 
and convicted him of all three charges 
and sentenced him, in respect of all the 
three charges, to two weeks’ rigorous im- 
prisonment and to pay a fineof Rs. 50 or in 
default of the payment of fine, to under- 
go a futher term of rigorous imprison- 
ment for one month. 

B. Kanhaiya Lall eppealed but his 
appeal was dismissed by the learned 
Sessions Judge of Lucknow. He has now 
come up to this Court in revision. 

The first point argued before me by 
the learned Counsel for the applicant, B. 
Kanhaiya Lall, is that the complainant 
and his Counsel have converted, what at 
best would have amounted to a civil 
wrong giving rise to a civil suit for damages 
into a criminal offence punishable under 
ss. 408 and 409 of the Indien Penal Code. 
It has been strenuously contended that 
parties to the agreement (Ex. 1), out of 
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which this criminal prosecution has started 
themselves contemplated that in the event 
of disagreement amongst themselves or 
even of any ulleged act of embezzlement, 
the parlies, would refer their dispute to 
the arbitration of certain arbitrators select- 
ed by them. On the other hand, the learned 
Assistant Government Advocate and the 
learned Counsel for the complainant, B. 
Bisheshwar Nath Baijal, have vehemently 
argued that parties cannot, by entering 
inio any such agreement as evidenced by 
Ex. 1, contract themselves out of the pro- 
visions ofthe law, nor can they oust the 
jurisdiction of the Criminal Court by 
agreeing that in case of any embezazle- 
ment, they should refer their dispute to 
the arbitration of certain arbitrators. 

In my opinion after giving my very best 
consideration to the contentions of both 
parties, the right course which the com- 
plainant should have taken was to refer the 
matter to the arbitration of certain panches 
selected by the parties and not to have 
rushed to the Police under the advice of his 
Counsel and to have charged the applicant 
with criminal offences punishable under 
8s. 408 and 403 of the Indian Penal Code. 
My principal reason for holding that the 
facis of this case do not constilute the offence 
cf criminal breach of trust is that there is 
no salisfactory evidence on the record 
which convinces me that the accused, B. 
Kanhaiya Lall at the time when he is said 
to have misappropriated certain sums of 
money had guilty knowledge or mens rea 
so as to convert what at best amounted to a 
civil wrong or tort into a penal offence 
amounting 10 criminal breach of trust by a 
servant. The distinction between a civil 
wrong, which gives rise to a suit for 
damages for that wrongful act or tort, and 
a criminal offence punishable under the 
Indian Penul Code is very clear. Every 
breach of trust gives rise to a suit for 
damages, but it is only when there is evi- 
dence of a mental act of fraudulent mis- 
appropriation that the commission of 
embezzlement of anysum of money becomes 
a penal offence punishable as criminal 
breach of trust under ss. 408 and 409 of the 
Indian Penal Code. Jt is this mental act of 
fraudulent misappropriation that clearly 
demarcates an act of embezzlement which 
is a civil wrong or tort, from the offence of 
criminal breachof trust punishable under 
s. 408, Indian Penal Code. This is clearly 
brought out in the observations of Coleridge, 
Jin Rea vy. Williams, 7 C0. and P. 338 (1) 

(1) (1856) 7 O & P 338. 
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and in R. v. Lynch, (1854) 6 Cox C. O., 445 (2). 
This malicious intent on the part of a 
servant to deprive his master cf sums of 
money dueto the latler and the fraudulent 
misappropriation as evidence by such 
mental act or intent to deprive the master 
of his properiy without any outward or 
visible trespass is the fundamental distinc- 
tion between a civil wrong arising out ofa 
breach of trust and the offence of criminal 
breach of turst. f 

In the present case, the relations between 
the complainant, B. Bisheshwar Nath 
Baijal, and the applicant, B. Kanhaiya 
Lall, were at the outset so friendly that it 
was agreed between the parties that if 
B. Bisheshwar Nath Baijal suspected his 
manager, B. Kanhaiya Lall, of embezzl- 
ing any sum of money or of misappropriat- 
ing any property in the shop, then the 
matter would be referred to the arbitration 
of three arbitrators selected in the manner 
set forth in the agreement, and the decision 
of such arbitrators would be binding on 
both parties tothe agreement. This clearly 
shows that the parties contemplated that in 
the event of any differences of opinion 
between them arising out of wrong entries 
or mistakes in the account books of the 
firm or due to any alleged act of mis- 
appropriation by the manager ofthe firm, 
then such difference or disputes would he 
settled by the arbitration of arbitrators 
selected by them, and would not be made 
the subject-matter of a ciiminal prosecu- 
tion. In otker words, the parties had such 
confidence in the integrity of one another 
that neither would impute to the other any 
criminal intent or mens rea in the event 
of any differences arising out of wrong 
entries in the account books or out of any 
suspicion of misappropriation of money. 

The learned Counsel for the complainant 
has argued that parties could not contract 
themselves out of their legal right to 
initiate criminal proceedings if they so 
chose and that acts which amount to 
criminal offences could not be condoned 
by either party by entering into such an 
agreement. In my opinion this argument 
really begs the whole question. There is 
nothing in the agreement (Ex. 1) to which 
one cantake any exception on any legal 
ground. It is only by imputing guilty 
knowledge or criminal intent on the part of 
the accused applicant B. Kanhaiya Lall 
that one can hold him liable for an offence 
of criminal breach of trust by a servant but 
such imputation of guilty knowledge or 

(2) (1854) 6 Oox O O 445, 
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criminal intent cannot be presumed. It is 
because Pandit Iqbal Narain, who is 
prac ising as a criminal lawyer in the 


Magistrate's Court in Lucknow, advised his 
chent, B. Bisheshwar Nath Baijal, to 
make a report at the Police Station, 
Hazratganj, and to charge the applicant 
with criminal breach of trust, that the 
dispute between the parties to the agreement 
(Ex.1) was given this sinister direction 
and made to assume the nature of a 
criminal offence. Itis no doubt true that 
the agreement of November 16, 1933, 
(Ex. 1) does not and cannot bar a criminal 
prosecution but what is contended on 
behalf of the applicant, B. Kanhaiya 
Lall, is that the Counsel whom the com- 
plainont, Babu Bisheshwar Nath Baijal 
consulted in the first instance, deliberately 
presumed guilty knowledge and dishonest 
intent on the part of B Kanhaiya Lal 
and thus converted what was merely a 
dispute of a civil nature, which could be 
settled either by arbitration or by a suit 
in the Civil Court, into a criminal offence 
punishable bya Court of criminal jurisdic- 
tion. Every offence of criminal breach of 
trust involves a civil wrong in respect of 
which the complainant may seek his 
redress for damages in the Civil Court but 
every breach of trust, in the absence of 
mens rea, cannot legally justify a criminal 
prosecution. Thelearned Assistant Govern- 
ment Advocate invited my attention toa 
ruling of their Lordships of the Privy 
Council reported in Kamini Kumar Busu 
and others v. Birendra Nath Basu and 
another, L. R. 570. A, 117 (2). The head- 
note in this vase runs as follows:— 

“Tf it ig an implied term ofa reference to arbitra- 
tion, and of a ekrarname pursuant to the award that 
a complaint that a non-compoundable offence under 
the Penal Code has been committed shall not be 
proceeded with, the consideration is unlawful on the 
ground of publie policy, and the award and 
ekrarnama are, therefore, unenforceable; that is so 


irrespective of whether in law a prosecution hag been 
commenced," 


This ruling, in my opinion, has no 
relevancy to the facts of the present case. 
No such agreement to stife a criminal 
prosecution has been entered into by the 
parties to the present case. Exhibit 1 
does not refer to any criminal prosecution. 
For the same reason the ruling reported 
in Gopal’ Chandra Puddar v. Lakshmi 
Kanta Saha, 37 C. W. N.749 (4) cited by 

(3) 57 I A 117; 123 Ind Cas, 167; A I R1930 P C 
100; 57 C 1302; Ind. Rul. (1930) PO 171; 32 Bom. L 


R 639; 51 © L J 400; 34 UW N 489: 59 9. 
31 L W 811 (P ©). eee 


(4) 370 W N 749;147 Ind, Cas, 492: 
Oal. 817; 6 R O 340, ` as, 492; AIR 1933 
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the learned Assistant Government Advocate 
on behalf of the Crown is equally in- 
applicable to the facts of the present case, 
In fact, in the present case, the parties 
never contemplated having recourse to a 
Criminal Court and they had such confidence 
in one another that even when the master 
suspected his servant of having committed 
embezzlement of his money, he preferred 
to have the matter investigated by the help 
of arbitrators rather than file a criminal 
complaint against his trusted servant. 
The learned Counsel for the applicant 
invited my attention to a ruling of the 
Calcutta High Court reported in Nripendra 
Nath Dasv. King-Hmperor, A.I. R. 1928 Cal- 
cutta 321 (5). In this case the petitioner had 
executed a kabuliyat or agreement in favour 
of the Government whereby he agreed to 
realise the grass rent ofa village payable 
to the Government lying within his jurisdic- 
tion and to deposit the said amount in the 
Government Treasury on or before the 
date to be fixed by the Chief Commissioner 
or any other authorised officer from time to 
time, and if he failed to deposit the grass 
rent from his kist within the time fixed, 
the Government should be competent to 
realise from him or from his surety or 
sureties the said sum in arrears according to 
law prescribed for the realisation of arrears 
of rent. The petitioner failed to deposit the 
rent as agreed to by him and it washeld by a 
Bench of the Calcutta High Court that the 
penalty would be that the amount would be 
recovered from his sureties or himself and 
that the kabuliyat did not contemplate his 
being criminally prosecuted for failure to 
deposit the amount realised byhim. The 
result was that the conviction and sentence 
passed upon the petitioner, Nripendra Nath 
Das were set aside and he was acquitted 
of an offence under s. 409 of the Indian 
Penal Code. 

The principle underlying this decision 
seems to me to be applicable to the present 
case. Clause 5 of the agreement (Ex. 1) 
lays down that the applicant, B. 
Kanhaiya Lall, was to furnish a surety in 
Rs. 500 and any sum embezzled by the 
applicant or the value of any property 
removed by him would be recovered from 
the surety, in case such money could not 
be realised from B. Kanhaiya Lall. This 
clause clearly shows that B. Kanhaiya 
Lall understood that if by any chance he 
was suspected by his master of having 
_ embezzled any money or his accounts 

(5) A IR 1928 Oal. 321; 110 Ind, Cas, 97;47 0L J 
442;°29 Or. Ld 641, 
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were held to be wrongly prepared, then the 
matter would be referred to the arbitration 
or arbitrators selected in the manner laid 
down in the agreement and the umount of 
money found to have been misappropriated 
recovered from his surety, and the agree- 
ment did not contemplate his being crimin- 
ally prosecuted for failure to show in the 
account books any sum realised by him. 
In my opinion, these considerations go to 
the root of the case and justify me in 
interfering with the findings of the lower 
Courts which have not looked at the facts 
of this case from the right point of view. 

I come now to discuss, in some detail, the 
three sums of money in respect of which Lhe 
applicant, Kanhaiya Lall, has been 
charged with criminal breach : f trust. 

The second item of money said to have 
been embezzled consists of sum of Rs. 6 
received from Dr. Diwan Chand on Octo- 
ber 19, 1934. Now the complainant 
B. Bisheshwar Nath Baijal, himself in his 
evidence has deposed that on October 16, 
1934, he took possession of all the cash 
in the shop andbe has deposed that on the 
same day he appointed another clerk to 
take possession of the ledger. I may 
usefully quote here the relevant extracts 
from his deposition. “October 16, 1934 ke 
bad se kul cash apne hath men rakhta tha 
ek October 16, 1934 se ledger ka kam mul- 
oa chhore diya tha, dusra clerk karta 
tha.” f 

It is clear, therefore, that the accused 
applicant was not responsible for making 
the entries in the accoun; books when 
they were not in his possession. The 
accused bythe very fact that he admits 
that he received Rs. 6 from Dr. Diwan 
Chand, proves that hehad no intention of 
embezzling that amount. It is trae that 
the amount is notentered in the cash book 
but the cash book was not in his possession 
then, and his conduct clearly shows that he 
had no dishonest intention of misappropriat- 
ing thisamount since he frankly admits 
having received this sum. Criminal breach 
of trust as defined in s. 405 of the Indian 
Penal Ccde lays stress upon the element of 
dishonest misappropriation. Here accord- 
ing to the complainant's own evidence 
all the cash was taken possession of by 
the complainant himself and the com- 
plainant never entrusted him with this 
sum of Rs. 6 said to have been embezzled 
by ihe applicant. The applicant honestly 
admits that he received Rs. 6 from Dr. 
Diwan Chand and, therefore, there can be 
no case ofcriminal breach of trust in res- 
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pect of thisitem. The entire case against 
the applicant in respect of this second item 
in the charge sheet breaks down c-mpletely. 
It may be noted in this connection that 
even according to the compleinant’s own 
version, a sum cf Rs. 20is still dueto the 
applicant on account of his wages, etc. 
whereas the applicant himself asserts 
that a sum of Rs. 60 is due to him from 
the complainant and the total amount of 
money said tohave been embezzled by the 
applicant, B. Kanhaiya Lall, according to 
the charge-sheets framed by the Magis- 
trate comes only to Rs. 28. Thus it is 
clear that the whole dispute between the 
partiesis of a purely civil nature, which 
ought tohave been settled in a Uivil Court 
or by arbitration as originally intended by 
the parties, and should never have been 
made the subject of a criminal prosecu- 
tion. 

The learned Sessions Judge has mis- 
trusted the entries in the’ account books 
and it is clear 
complainant himself that these account 
books were not regularly kept either by 
him or by his accountant the applicant, 
B. Kanhaiya Lal. The complainant 
himself admits that he realised Rs 80-8-0 
from B. Kanhaiya Lal, but he never 
showed that amount in his cash book. 
His evidence on this point is as fol- 
lows:— 


“Jorupia &0-8-0 October 16, 1934 ko Kanhaiya Lall 
ke pass cash balance ka tha wuh usne be iksat 
ada kar diya. Indraj kisi kist ka rough aur cash 
book men nahin hai.” 


It is clear, therefore, that no weight can 
be attached to the entries in the cash 
book and it cannot, therefore, legitimately 
be argued that because «certain sum of 
money is notshown in the cash book of the 
shop that therefore, that sum of money has 
been actually embezzeled by the applicant 
B. Kanhaiya Lall. For aught I know 
to the contrary, it may have been realised 
by the complainant himself but not entered 
in the cash book. 

In respect of the other items of Rs. 12 
received from Raja Ram Mohan and Rs. 10 
received from Dr. Hansraj, the very fact 
that the accused applicant, B. Kanhaiya 
Lall admits that he received them goes 
far to my mind toprove that he had no 
dishonest intention of misappropriating 
them. The explanation furnished by the 
applicant, B. Kanhaiya Lall in respect 
of these two items may or may not be true 
but I am far from being satisfied that 


from the statement of the, 
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he had any criminal intent to misappro- 
priate thess sums of money. In this con- 
neclion l must point out that the learned 
Sessions Judge as well as the learned 
trial Magistrate have made a very impro- 
per and unfair use of the Police diary. 
There isa statement in the special Police 
diary of this case to the effecs that the 
accused B. Kanhaiya Lall stated before 
the investigating Police Officer that Dr. 
Hansraj did not mention his name in 
Ex. 8 and hence it was not necessary to say 
anything with regard to that item. No 
statement made by an accused person 
before the Police could be used as evidence 
against him in a judicial trial. Thestate- 
menis of accused peison recorded by a 
Magistrate or by a Court of Sessions can be 
considered against them as there is a 
provision in the Code of Criminal Procedure 
o th at effect; but a statement said to 
have been made by an accused person to a 
Police Officer in the course of a Police 
investigation cannot be utilised by the 
prosecution or by the Court against the 
accused nor can any inference adverse to 
the accused be drawn from such statement 
alleged to have been made by the accused 
tothe investigating Police Officer. These 
are grave defects which have materially 
prejudiced the case for the accused appli- 
cant in the lower Courts. 

Another serious defect in the trial of 
this case is the extraordinary procedure 
of the Special Magistrate in allowing the 
complainant himself, after the close of the 
trial, to be cross-examined by the prosecut- 
ing Inspector of Police. It so happened 
that the accused summoned the complain- 
ant to produce certain account books of the 
firm. The summons clearly stated that the 
witness was to file certain account books 
but advantage was taken cf this fact atter 
the whole prosecution case had been 
closed to cross examine the complainant on 
behalf ofthe Crown in respect of every- 
thing connected with this case and to fils 
up all the gaps in the ‘prosecution evi- 
dence. Such an unheard procedure cannot 
be too severely condemned. This Court 
did not interfere in revision at the time 
because the order of the learned District 
Magistrate made it clear that the com- 
plainant was summoned as a witness for 
the defence whereas, as a matter of fact, 
the complainant was not summoned as a 
witness for the defence, but. was merely 
asked to produce certain account books re- 
quired by the accused for his defeaze and 
it was only for that purpose that the com- 
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plainant became a witness on behalf of 
the defence. Be that asit may, there is 
no doubt whatsoever that the accused 
was greatly prejudiced in his defence 
on the merits by the trying Magistrate 
allowing the prosecution to cross-examine 
the complainant at very great length in 
the interest of the prosecution on the 
pretext that the complainant has become a 
witness for the defence. 

After a careful consideration of the 
entire evidence onthe record, I hold that 
the prosecution’ has failed to prove that 
the applicant, B. Kanhaiya Lall com- 
mitted criminal breach of trust in respect 
of the three sums of money with which he 
was charged. I accordingly allow this 
application for revision, set aside the con- 
viction and sentence passed upon the 
applicant, B. Kanhaiya Lall and acquit 
him of the offence charged. The applicant 
ison bail, he need not surrender to his 
bail bond. The fine, if realised, from the 
applicant will be refunded to him. 


N. : Application allowed. 
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Insolvency—-General and technial meanings of— 
Composition--Whether properly within sphere of 
bankruptcy legislation—British North America Act 
(1867), s. 9l—-Farmers’ Creditors Arrangement Act, 
1934, as amended in 1935—-Constitutional validity 
of. 
In a general sense, insolvency means inability to 
meet one's debts or obligations; in a technical sense, 
it means the condition or standard of inability to 
meet debts or obligations, upon the occurrence of 
which the statutory law enables a creditor to 
intervene, with the assistance of a Court, to stop 
individual action by creditors and to secure adm- 
inistration of the’ debtor's assets in the general 
jnterest of creditors; the law also generally allows 
the debtor to apply for the same administration, 
The justification for such proceeding by a creditor 
generally consists in an act of bankruptcy by the 
debtor, the conditions of whicb are defined and 
prescribed by the statute law. In a normal com- 
munity it is certain that these conditions will 
require revision from time to time by the legislature; 
as also the classes in the community to which the 
pankruptcy laws are to apply may require re-con- 
sideration from time to time, 
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The statutory conditions of insolvency which 
enabled a creditor or the debtor to invoke the aid 
of the bankruptcy laws, or the classes to which 
these laws applied, were not intended to be stereotyp- 
ed under head 21 of s, 91 of the British North 
America Act so as to confine the jurisdiction of 
the Parliament of Canada to the legislative pro- 
visions then existing as regards these matters. 
It cannot be maintained that legislative provision 


as to compositions, by which bankruptcy is avoid- 


ed, but which assumes insolvency, is not properly 
within the sphere of bankruptcy legislation. The 
Farmers’ Creditors Arrangement Act, 1934, as 
amended by the Act of 1935, which relates only to 
a farmer who is unable to meet his liabilities as 
they become due, and enables him to make a 
proposal for a composition, extension of time or 
scheme of arrangement either before or after an 
assignment has been made, for which a precedent 
existed in the Canadian Bankruptcy Act, 1919, is 
a genuine legislation relating to bankruptey and 
ineolvency and falls within the head 21 of s, 91 of the 
British North America Act. In re Companies’ 
Creditors Arrangement Act (1), relied on, 


Messrs. J. W. deFarris, K. C. and 
Wilfrid Barton, K. C. for the Attorney- 
General of British Columbia. 

Mesers, R. 9. Robertson, K. C., D. St 
Laurent, K. C. and C, P. Plaxton, K.C. 
for the Appellant. 

Messrs. Peter Wright and St. Laurent, 
for the Attorney-General of Canada. 

Mr. I. A. Humphries, K. C., for Ontario. 

Lord Thankerton.—This appeal by 
special leave challenges the constitutional 
validity of the Farmers’ Creditors Arrange- 
ment Act, 1934, which was enacted by the 
Dominion Parliament as chapter 153 of 
the Statutes of Uanada, 1934. i 


The following question was referred to 
the Supreme Court of Canada by the 
Governor-General in Oouacil on November 
18, 1935, namely :— | 

“Is the Farmers’ Oreditors Arrangement Act, 1934, 
as amended by the Farmers' Oreditors Arrange- 
ment Act, Amendment Act, 1955, or any of the 
provisions thereof, and in what particular or 
particulars or to what extent, ultra vires of the 
Parliament of Canada?” 


Before the Supreme Court, the argument. 
was presented by Counsel on behalf of 
the Attorney-General of Canada and on 
behalf of the Attorneys-General of Ontario, 
Quebec, New Burunswick, British Columbia, 
Manitoba and Saskatchewan. On June 
17, 1936, the judgment of the Supreme. 
Court was delivered, and in the Jormal 
order the opinion of the Court is expressed 
as follows :— 

“The Chief Justice, Mr. Justice Rinfret, Mr. 
Justice Crocket, Mr. Justice Davis and Mr. Justice 
Ke:win are of the opinion that the statute is 
intra vires; Mr. Justice Cannon is of the opinion 
that the statute, except s. 17, is ultra vires and 
that s. 17 is intra vires.” 
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The Attorney-General of British Colum- 
la now appeals against that judgment, 
and is supported by the respondent, the 
Attorney-General of Ontario; the Attorney- 
General of Canada defends the judg- 
ment. 

The appellant raises no question as to 
8.17 of the Act, which relates to interest 
and falls under head 19 of s. 91 of the 
British North America Act of 1867, but 
he maintains that the rest of the Act, 
does not truly form legislation relating to 
“bankruptcy and insolvency”, but is an 
invasion of the sphere of the Provincial 
Legislatures in relation to “property and 
civil rights in the province” or “matters 
of a merely local or private nature in the 
province”, which is secured to them by 
heads 13 and 16 of the British North 
America Act. 

The appellant submitted that the fund- 
amental characteristic of legislation in 
relation to bankruptcy and insolvency is 
that it is conceived in the interests of the 
creditors asa class, and provides for dis- 
tribution of the debtor's assets among 
them, and he maintained that the Act here 
in question is not only lacking in such a 
characteristic, but is inconsistent therewith, 
and he gave 12 reasons, which may be 
compendiously stated as follows:—The 
Act is mainly designed to keep the debtor 
farmer on the land at the expense of his 
creditors: it deals with a stage prior to 
bankruptcy and insolvency and is designed 
to prevent bankruptcy by means of a com- 
Position which is compulsory on creditors 
and defeats their interests: it deals with 
assets belonging to creditors for the benefit 
of the debto:; tue references to bankruptcy 
are merely ancillary to the main design; 
and the Act has no general relation to 
bankruptcy and insolvency, as it refers 
to farmers only and may refer to ceriain 
provinces only. 

Tne long title of the Act of 1934 is “An 
Act to facilitate compromises and arrange- 
ments between farmersand their creditors”. 
The relevant sections of the Act of 1934, 
as amended by the Act of 1935, may now 
be referred to. The provisions and rules 
of the Bankruptcy Act are made applicable 
by sub-ss. 2 and 3 of s. 2 of the Act, which 
provide, 

“(2) Unless it is otherwise provided or the 
context othewise requires, expressions contained in 
this Act shall have the same meaning as in the 
Bankruptcy Act, and this Act shall be read and 
construed as one with the Bankruptcy Act, but shall 


have full force and effect notwithstanding anything 
contained in the Bankruptcy Act, and the provisions 
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of the Bankruptcy Act and Bankruptoy Rules shall, 
except as in this Act otherwise provided, apply 
mutatis mutandis in the case of proceediags here- 
under including, meetings of creditors. 

. (3) In any case where the affairs of a farmer 
have been arranged by a proposal approved by the 
Court or confirmed by the Board, as hereinafter 
provided, Part I of the Bankruptcy Act shall notwith- 
standing section seven thereof thereafter apply to 
such farmer but only failure on the part of such 
farmer to carry out any of the terms ofthe proposal 
shall be deemed to be an act of bankruptcy Pro- 
vided that such failure shall not be deemed an act 
of bankruptey if, in the opinion of the Court, such 


' act was due to causes beyond the control of such 


farmer.” 

The main provisions of the Act, on which 
the controversy turns, are contained in 
Bs. fi to 11, which relate to compositions, 
and s.12, under which a Board of Review 
may be established; these sections provide 
as follows :-~ 


COMPOSITIONS, f 

“6. (1) A farmer who is unable to` meet his 
liabilities as they become due may make a proposal 
for a composition, extension of time or scheme of 
arrangment either before or after an assignment 
has been made.” 

“(z) Such proposal shall be filed with the Official 
Receiver who shall forthwith convene a meeting 
of thecreditors and perform the duties and func- 
tions required by the Bankruptcy Act to be per- 
formed by a trustee in the case of a proposal for 
a composition, extension of time or scheme of urrange- 
ment.” 

“7, A proposal may provide for a compromise 
or an extension of time or a scheme of arrangement 
in relation toa debt owing to a secured creditor, 
or in relation toa debt owing to a person who has 
acquired movable orimmovable property subject tə 
a right of redemption, but in that event the con- 
eurrence of the secured creditor or such person, 
shall be required, except in the case of a proposal 
formulated and confirmed by the Board of Review as 
hereinafter provided.” 

“8. Whenever a proposal relates to the rights of 
a secured creditor or of a person who has acquired 
movable or immovable property subject to a right 
of redemption, such creditor or person may value 
his security and shall be entitled to vote only in 
respect of the balance of his claim after deducting 
the amount of his valuation; provided, however, that 
no proposal shall be approved by the Court which 
provides for the payment to such secured creditor 
or person on account of such security of any 
amount in excess of his valuation, or for granting to 
him any new security for an amount in excess of his 
valuation.” 

“9, Sub-sections three and five of section sixteen 
ofthe Bankruptcy Act shall nut apply in the case 
of a proposal for a composition, extension of time or 
scheme of arrangement made by any farmer,” 

“10. Whenever a proposal has been approved by 
the Court or whenever a proposal has basen 
formulated and confirmed by the Board, as herein- 
after provided, the Cours may order the farmer to 
execute any mortgage, conveyance or other instrumont 
necessary to give eftect to the proposal,” 

“lL. (1) On the filing with the Official Receiver of 
a proposal, no creditor whether secured, or unsecured, 
shall have any remedy against the property or person 
of the debtor, or shall commence or continue any 


proceedings under the Bankruptcy Act, or any 
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action, execution or other proceedings for ` the 
recovery of a debt provable in- bankruptcy, or the 
realization of any security unless with leave ‘of the 
Court and on such terms asthe Court may impose; 
Provided, however, that the stay of proceedings 
herein provided shall not be effective for more than 
ninety days from the date of filing of the proposal 
‘with the Official Receiver, unless the Court makes 
ohe or more orders extending the time for the 
purpose of any proceedings in connection with the 
proposal. 1935, Chap. 20, Am.” p 

“(2) On a proposal being filed the property of the 
debtor shall be deemed to be under the authority 
of the Court pending the final disposition of any 
proceedings in connection with the proposal and 
the Court may make such order ag it deems neces- 
sary for the preservation of such property.” 

Provincrat Boarps or Review. 

“12.—(1) The Governor in Council may, whenever 
he considers it expedient, establish in any province 
a Board of Review which shall exercise in such 
province the jurisdiction hereinafter provided." 

“(2) A Board shall consist of a Chief Commissioner 
and two Commissioners who shall be appointed by 
the Governor in Council and shall hold office during 
pleasure and shall receive such remuneration as the 
Governor in Council may provide,” 

“(3) The Chief Commissioner sall be a Judge of 
the Court of the province invested with original or 
appellate jurisdiction in bankruptcy by the. 
Bankruptcy Act, and one Commissioner shall be 
appointed as a representative of creditors and one 
Commissioner shall be appointed asa representative 
of debtors. In the event of any Commissioner other 
than the Chief Commissioner being unable to hear 
and deal with any case for any reason considered 
sufficient by the remaining Commissioners, then the 
remaining Commissioners shall name an ad hoc 
Commissioner to hear and deal with such case with 
all the powers of the Commissioner whose place he 
takes. In the event of the Chief Commissioner 
being unable to hear and deal with any case on the 
request of the other Commissioners the Minister 
shall name an adhoc Chief Commissioner with ell 
we powers of the Chief Commissioner. 1935, Chap. 

, Am” 

“(4) In any case where the Official Receiver 
reports that a farmer has madea proposal but that 
no proposal has been approved by the creditors, the 
Board shall, on the written request ofa creditor or. 
of the debtor, endeavour to formulate an acceptable 
proposal to be submitted to the creditors and the 
debtor and the Board shall consider representations 
on the part of those interested.” 

(5) If any such proposal formulated by the 
Board is approved by the creditors and the debtor, 
it shall he filed inthe Court and shall be binding on 
the debtor and all the creditors,” 

‘“6) -I£ the creditors or the debtor decline to 
approve the proposal so formulated, the Board may 
nevertheless c.nfirm such proposal, either as 
formulated or as amended by the Board, in which 
case it shall be filed in the Court and shall be 
binding upon all the creditors andthe debtor as in 
the case of a proposal duly accepted by the 
creditors and approved bythe Gouit. 1935, Chap. 20, 
Am.”. 

“(7) Every request to formulate a proposal shall 
be dealt with by the full Board, but a determination 
of the majority shall be deemed to be the determina- 
tion of the Board: Provided that the Board may 
direct any one or more of its members on its behalf 
to inspect and investigate any or all circumstances 
of any request for review and report to the Board, 
1935, Ohap, 20 Am.” 
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“(8) The Board shall base itg proposal upon the 
present and prospéctive capability of the debtor to 
perform the obligations prescribed and the productive 
value of the farm.” $ 

“9) The Board may decline to formulate a pro- 
posal in any case where it does not consider that, 
it can do so in fairness and justice to the debtor or the | 
creditors " i 

“(10) For tne purposes of the performance of its 
duties and functions hereunder a Board shall have 
the powers of a Oommissioner appointed under the 
Inquiries Act.” f 

(11) Notwithstanding anything contained inthe 
Bankruptcy Act, an insolvent debtor resident in the 


‘Province of Quebec, engaged solely in farming or 


the tilling of the soil, whose liabilities to creditors 
provable as debts under the Bankruptcy Act exceed 
five hundred dollars, may make an assignment for 
the general benefit of his creditore in any case where 
the Board declines to formulate a proposal and 
certifies that in its opinion the debtor's affairs can 
best be administered under the Bankruptcy Act. 


1935, Chap. 20, Am.” 


In a general sense, insolvency means, 
inability to meet one’s debts or obligations; 
in a technical sense, it means the condition 
or standard of inability to meet debts or 
obligations, upon the occurrence of which 
the statutory law enables a creditor to 
intervene, with the assistance of a Court, 
to stop individual action by creditors and 
to secure administration of the debtors 
assets inthe general interest of creditors; 
the law also generally allows the debtor to 
apply for the same administration. The jus- 
tification for such proceeding by a creditor 
generally consists in an act of bankruptcy 
by the debtor, the conditions of which are 
defined and prescribed by the statute law. 
In anormal community it is certain that 
these conditions will require revision from 
time to time by the legislature; as also. 
the classes in the community to which 
the bankruptcy laws are to apply may 
require re-consideration from time to time. 
Their Lordships are unable to hold that 
the statutory conditions of insolvency which 
enabled a creditor or the debtor to invoke 
the aid of the bankruptcy laws, or the 
classes io which these laws applied, were 
intended to be stereotyped under head 21 
ofs. 91 of the British North America Act 
so as to confine the jurisdiction of the 
Parliament of Canada to the legislative 
provisions then existing as regards these 
matters. 


Further, it cannot be maintained that 
legislative provision as to compositions, by 
which bankruptcy is avoided, but which 
assumes insolvency, is not properly within 
the sphere of bankruptcy legislation. (In re-. 
Companies’ Creditors Arrangement Act (1).) 


(1) (19845 OR 659. 
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It will be seen from the sections above 
quoted, that the Act here in question relates 
only toa armer who is unable to meet his 
liabilities as they become due, and enables 
him to make a proposal for a composition, 
extension of time or scheme of arrange- 
ment either before or after an assignment 
has been made, for which a precedent 
existed in the Canadian Bankruptcy Act 
of 1919. As defined in s. 2, an assignment 
means an assignment made under the 
Bankruptcy Act by a farmer. If the 
creditors fail to approve of the farmer's 
proposal, the Board of Review, on the 
written request of a creditor or the debtor, 
18 to endeavour to formulate “an accept- 
able proposal” for submission to the 
creditors and the debtor; if the creditors 
or the debtor decline to approve the Board’s 
proposal, the Board may nevertheles confirm 
their proposal, and it is to bind the creditors 
and the debtor. 

Subject to the contention by the appel- 
lant, now to be dealt with, their Lordships 
are of opinion that these provisions fall 
within head 21 of s. 91 of the British 
North America Act. 

The appellant maintains thatthe real 
object of these provisions is to keep the 
farmers on the land for the benefit of 
agricultural production, and that this 
object is to, be attained by the operations 
of the Board of Review, who have power to 
Sacrifice the interests of the creditors for 
the benefit of the debtor farmer; he further 
maintains that under s. 7 the secured 
creditor may be deprived of that which is 
his property. 

To deal first with the last contention, 
their Lordships are clearly of opinion that 
s. 7 does not enable any creditor to be 
deprived of his security, but does enable 
the proposal for composition to provide 
for the reduction of the debt itselt or an 
extension of time for its payment, which 
is a familiar feature of compositions. 

The appellant laid stress on the pro- 


visions of sub-s. 8 of s. 12, but that does > 


not appear to their Lordships to be an 
illegitimate or unusual element to be taken 
into account in the consideration of com- 
position schemes, and indeed the retention 
of the business under the management of 
the debtor may well be a consideration in 
the interests of the creditors as well as of 
the debtor. lis fair application appears 
to be well secured by the provisions of 
sub-ss. 3,4 and 9. A Judicial Chief Com- 
missioner is provided for under sub-s. 3; 
under sub-s, 4 the Board's proposal is to 
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be designed a8 an acceptable one to both 
parties, and this element is emphasised by 
sub s.9. Their Lordships are unable to 
accept the contention that the Act is not 
genuine legislation relating to bankruptcy 
and insolvency. 

Accordingly, the appeal fails, and their 
Lordships will humbly advise His Majesty 
that the appeal should be dismissed with- 
out costs and that the opinion of the 
majority of ,the Supreme Court should be 
affirmed. 

N. Appeal dismissed. 

Solicitors for the Appellant:—Messrs. 
Gard, Lyeil & Co. 

Solicitors for the Respondent:— Messrs. 
Charles Russell & Co., Blake & Redden. 
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Criminal trial—Jury—Matertal for successful 
challenge not made for excusable reasons—Aduverse 
verdict, if shouid be set aside—Juror unable to 
understand language in evidence—Whether ground 
for objection—Burden of proof—Prosecution case of 
explosion by petrol—Defence, if should prove esplo- 
sion was by other means. 

There is nothing in the decision of the Board 
in Ras Behari Lal v. King-Emperor (2), to 
warrant the wide proposition that in every case in 
which there was material for a successful challenge 
and it was not made for excusable reasons, an adverse 
verdict should be set aside. Such a proposition is 
ill-founded and is contrary to the well settled prin- 
ciples laid down by the Board with regard to its 
intervention in criminal matters, 

Where a juror has been empanelled and has joined 
in a verdict of guilty but he could not understand 
the language in which the evidence was given, 
such inability isa good ground for objection under 
the law of India and the conviction will be set aside. 
Ras Behari Lal v. King-Emperor (2), referred to. 
[p. 72, coll]. 

Where the cause of explosion is alleged to be by 
use of fire, is is not for the defence to prove that 
there was some cause for explosion other than petrol, 
[p. 72, col. 2.) 

Sir W. T. Monckton, K. C., Messrs. C. J. 
Colombos and B. J. N. Mackenna, for the 
Appellant. 

pir T. O'Connor, K. C., Messrs. Kenelm 
Preedy and L. M. D. DeSilva, for the Res- 
pondent. o. 

Lord Roche.—This is an appeal by 
special leave against the conviction ofthe 
appellant on October 20, 1934, by the 
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Supreme Court of Ceylon (Assize Court 
of Colombo) sitting with an English 
speaking jury of seven jurors. The indict- 
ment upon which the appellant was convict- 
ed contained two counts—the first under 
8. 419 of the Penal Code for that on 
September 29, 1933, he caused mischief 
by fire in respect of a building which 
contained his shop and the second under 
8.418 of the Code for the like offence in 
respect ofthe property in his shop. ‘The 
appellant pleaded not guilty and the 
trial lasted from September 3 to October 
20,1934, when the appellant was found 
guilty by a unanimous verdict on both 
counts and was sentenced to aterm of six 
years’ imprisonment on each count, the 
sentences to run concurrently. 

_ The circumstances out of which the pro- 
ceedings arose were in outline as follows: 
The appellant, a native of the United 
Kingdom, had lived in Colombo since 1909 
trading in boots and shoes. Since 1920 he 
had conducted the business which he was 
carrying on in 1938—a retail business 
under the style of Kennedy selling mainly 
ready-made boots and shoes. He was the 
sole proprietor of that business. In con- 
nection with it he also traded in skins 
suitable for the manufacture of shoes. 
These skins he bought or acquired in 
Ceylon orelsewhere in the East, stored on 
premises of his own and consigned for sale 
in London. In the normal manner of 
traders he financed his purchases of boots 
and shoes made though agents in London 
and his consignments of skins to London 
by overdrafts with his bankers, the 
National Bank of India. On September 
29, 1933, he was and had been for some 
year ortwo conducting his business in a 
building known as the “Times Building” 
a structure of reinforced concrete. The 
shop was on the ground floor and the ap- 
pellant also occupied the basement. The 
appellant was in September, 1933, engaged 
in equipping anew shop and was about 
to remove from the Times Building to such 
new shop in a building known as the 
“Oclombo Stores.” Shortly after 11 p.m. 
on September 29, 1933, at a time when the 
appellant was alone on the premises in the 
Times Building, an explosion took place 
followed by a fire whichdid great damage 
to the building and virtually caused a 
complete destruction of all the stock on the 
premises. It was common ground that the 
explosion occurred in the basement and 
that the fire originated there. The appellant 
escaped with some injures. His wife who 
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was talking toihe night watchman outside 
the premises was uninjured. Fire assessors 
were called in and various investigations 
were made bythem and by the Police. In 
April, 


1934, the proceedings now in 
question began in the Police Court of 
Colombo, 


The main point raised for the appellant 
at the hearing of this appeal was that the 
learned Judge -Mr. Justice Drieberg— 
misdirected the jury in that he directed 
them that there was evidence upon which 
they might convict the appellant whereas 
he ought to have directed them that there 
was no evidence entitling them to take 
that course and thaton the evidence as it 
stood they ought to acquis the appellant. 
Counsel for the appellant relied- upon. the 
decision of this Board in the case of Senevi- 
raine v. The King (1), where their Lord- 
ships after an examination of the evidence 
held that it was such that a verdict of 
guilty could be no more tban a guess and 
could not be justified by any principles of 
legal inference. There were also misdirec- 


tions in the charge to thejury. The con- 
viction was, therefore, set aside. The pre- 
sent case, it was said, fell into the same 


category and it was urged thatthe same 
result should follow. In particular it was 
said that the case for the prosecution rested 
upon the use of petrol by the appellant and 
that upon the expert evidence for the Crown 
it was not shown that any quantity of 
petrol available to the appellant could 
have caused the damage to the building 
which infact resulted and that on the 
contrary the evidence as a whole and 
especially the expert evidence for the 
defence showed conclusively that it could 
not have caused such damage. In the most 
able and thorough arguments of leading 
and junior Counsel for the appellant their 
Lordships’ attention was directed to all the 
material features in the very voluminous 
evidence in this case and their Lordships 
have also had the assistance of the Solicitor- 
General for the Crown. In the result their > 
Lordships are satisfied that the complaint 
madeis not well founded and that the 
jury not only ought not to have been direct- 
ed inthe manner suggested but that had 
they been so directed, the direction would 
have been wrong. Having arrived at this 
conclusion their Lordships conceive that 


it would be as improper as it is unnecessary 


to review and discuss the evidence and 
its weight in detail so as to pass or to 
appear to pass a judgment of their own 
(1) (1686) 3. All Eng. Law Rep. 36, 
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upon it. They propose to indicate in 
a form as compendious as possible why 
they have arrived at a clear conclusion 
that the directions of the learned Judge 
were proper and sufficient and that there 
was proper, nay ample, material upon which 
oe jury could arrive at the verdict they 

id. 

„The charge was most careful and stu- 
diously fair to the accused. It was also 
entirely free from any error of law as to 
the onus of proof or otherwise. The 
first topic dealt with was motive -the 
case for the prosecution being that the 
appellant was financially embarrassed if 
not insolvent. The learned Judge dealt 
with the facts as to financial pressure 
upon the appellant and gave due weight 
to the appellant's good character in this 
connection and . generally and to the 
fact that certain financial pressure was 
common to all traders at the material time 
which was one of acute and world-wide 
depression. The jury was expressly directed 
that motive was of secoadary importance and 
was for Teasons which were correctly 
explained to the jury not to be used 
to supplement deficiency of evi- 
dence direct or circumstantial warrant- 
ing a conclusion adverse to an accused. 

The charge next proceeded to deal with 
the actual evidence adduced as to acts of 
the appellant tending to show that he pre- 
pared for and did the thing he was charged 
with doing. The sequence of events pro- 
ximate to the material date was as 
follows: In July and August, 1933, there 
was undoubtedly pressure on the appellant 
by the Bank to reduce his overdrafts, anda 
Certain anxiety ‘expressed in letters by his 
London agents, who ultimately by letter 
dated London, September 5, 1933, declined to 
indent further. Tae Bank had during this 
period by interview and letter asked for 
lists of stocks and copies of the appel- 
lant’s balance sheet which had not at that 
time been made up for the preceding 
year ending December 31, 1932. [t was 
not until September 28—the day before the 
fire—that the balance sheet was completed. 
Stocks of skins in Colombo at thedate of 
December 31, 1932, appeared in the balance 
sheet at rather more than 12,000 rupees 
in value, whilst boots and shoes and 
outfitting stock appeared at nearly 44 
lacs of rupees. Such stock was adequate- 
ly covered by existing insurances. But 
on July 18, 1933, the appellant caused 
himself to be insured in a further 1,235,000 
rupees “on stock of reptile skins whilst 
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stored in the basement of the Times 
Buildings.” After the fire the appellant 
put forward to Mr. Ross the tire assessor 
a claim for a total loss of skins to the 
full amount of the policy and loose stock 
sheets (Hx. P-39) were produced to 
vouch the claim. These sheets must be 
further referred to later. Mr. Ross was 
satisied as to the boot and shoe stock. 
No question or criticism seems ever to 
have been raised as to the quantity 
of this part of the stock, What was said 
about it was that owing tothe depression 
sales had been slow and the stock was 
overburdened with goods not in fashion. 
The appellant suid this was not so and 
that in any case he proposed after re- 
moval to his new snop to have a removal 
sale there. As to the skins the position 
was very different. Mr. Ross was satisfied 
that the stock of skins in the basement as 


appeared from the debris was a small 
one and in no way approaching the 
amount shown in the stock sheets. ‘The 


appellant ashe said in his evidence to 
facilitate the passing of his larger claim 
for boot and shoe stock gave way and put in 
a formal claim for skins at some 14,000 
rupees-—based on the 1932 balance sheet 
figure and certain subsequent purchases, 
But at the hearing the evidence for the 
appellant was that the larger stock of 
skins to a Value of over 125,000 rupees 
was infact in the basement having been 
moved there for storage from his bunga- 
low in the month of July 1933. This stock 
he alleged had been gradually accumulated 
in his bungalowduring a period of years 
and was his own though it had never 
appeared in any balance sheet of the 
business of which he was sule proprietor 
and had never been insured prior to 
July 18, 1933, and had never been mention- 
ed in connection with any valuations or 
with any requests for security prior to 
September 5, 1933. At that date a steek 
of 93,000 rupees worth of skins was 
mentioned in a letter to the CUhatered 
Bank with whom he was then arranging 
for some accommodation in addition to 
that previously granted by his bankers— 
the National Bank. The evidence as to 
the financial resources from waich this 
large hidden asset in stocks of skins was 
built up was suchas may uot have Salistied 
the jury. Moreover, there was also discovered 
during the investigations a document 
(Ex P-32) also having its origin in the 
middle of July, 1933, containing a list of 
skins largely butnot altogether the same 
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but describing the skins as the property 
of the Wewelduwa Tanneries consigned 
to Kennedy and Co. for sale. Wewelduwa 
Tanneries were owned by one S-A. Perera. 
The document was in his handwriting and 
the ascription of 
him was admittedly untrue. The explana- 
tions of ihe form and purpose of this 
document, which was naturally not put 
‘forward to Mr. Ross in support of the claim, 
-given by the appellant and Mr. Perera, 
were divergent andit was open to the 
‘jurs to reject them and to feel assisted to 
a conclusion that the evidence as to the 
existence of such a stock was no more to 
‘be relied upon than the evidence as to 
-the property in it. In the month of 
August the National Bank (Colombo) 
under dateof the 18th wrote to the appel- 
-lant asking “where the skins relating to 
No. 2 Account are and their approximate 
value’. The appellant replied by letter 
of the 19th that the bulk of the stocks 
referred to were in the tannery. He did 
-not then mention the larger stocks said 
to have been at this time in the basement. 
On August 23, the appellant purchased two 
tins of petrol each containing two gallons. 
His evidence was that he intended to 
clean skins with this petrol but being advis- 
-ed against this course by Mr. Perera (the 
tanner who wrote out the list (Ex. P32) 
he gave the tins unopened as a present to 
Mr. Perera. Apparently purchases of petrol 
in tins in Colomboare extremely uncom- 
mon—cars taking their petrol from pumps 
Mr. Perera put the gift of petrol- 
-to him in July about a fortnight after 
he had written out Ex. P. 32. In any 
case, as the vendors’ books fix the date of 
‘purchase beyond dispute as August 23, the 
date at least was wrong. To complete the 
story as to petrol tins, the evidence showed 
that after the fire two petrol tins, of pre- 
cisely the same type as those purchased 
which, of course, was not an uncommon 
type, were found in the appellant's shop, 
that is tosay, on the ground floor. They 
were emply save that one contained a 
-amall quantity of petrol and the other some 
other liquid and solid material which was 
not analysed but was not petrol. Near 
them was a suit case which was not identi- 
fied as a suit case belonging to or used 
-by the appellant. There was evidence re- 
lied upon for the defence that in July a 
customer had asked permission to leave 
a suit case at the shop and that it had 
been left and put in a cupboard but it 


any such property to ` 
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was not known what it contained or how 
long it had remained there or on the pre- 
mises. The whole of the evidence and 


‘particularly .the evidence of the appellant 


and Perera as to the tins of petrol purchas- 
ed by the appellant and said to have been 
given to Perera was left with extreme ac- 
curacy and fairness to the jury for them to 
decide what credence tLey gave to it. 

To return to the nigut of the fire, as has 
been stated, the appellant was alone inside 
the premises when the explosion occurred. 
Tt was said that he generally was the last to 
leave andtoshut up. The time he was alone 
there, shortiy before 11 p.u. on 29th Bep- 
tember, was estimated at about 10 minutes. 
An employe, Hossan, had been absent 
to get some soda water for the appellant 
and on his return left for home. Mrs. 
Kennedy and the watchman were together 
outside. The appellant's account was that 
as he was operating a switch to turn out 
the electric lights, which switch was on the 
ground floor, there was a flash and an 
explosion. The theory advanced to explain 
it was that there was a short circuit and 
a sparking when the switch was operated 
which caused an explosion of gas, presum- 
ably coal gas, and that this was the cause 
of the fire, Marsh gas was mentioned in 
evidence as a possibility but no real point 
was made of this. As to coal gas, some 
evidence was given of smells in the past 
which might have been gas but on the night 
in question the meter readings showed no 
leakage. A leakage to cause such an ex- 
plosion must have been considerable and 
the gas pipes even after the explosion 
and fire were found to be absolutely tight 
and uuleaking. It was truly said by Coun- 
gel for the appellant that it was not for the 
defence to prove that there was some cause 
for the explcsion other than petrol and their 
Lordships entirely agree with this proposi- 
tion. But they are also satisfied that there 
was evidence before the jury which entitled 
them to come to the conclusion that the 
explosion could not be and was not due 
either to gas or some high explosive which 
was the other theory advanced. This evi- 
dence did not come from the prosecution 
alone. One leading experi for the defence 
gave reasons for suggesting coal gas asa 
cause but another leading expert for the 
defence rejected any such theory with 
some emphasis. He preferred the theory of a 
high explosive which does not seem to have 
been favoured by anyone else and there 
were reasons against this theory which the 
jury were entitled toregard as conclusive, 
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Tn this state of the evidence if they arrived 
at a conclusion that pe'rol was the only pos- 
sible cause of the mischief then having re- 
gard to the evidence as to its method of 
evaporation they were, in their Lordships’ 
opinion, also entitled to conclude that it 
could have been applied and used by no 
one but the appellant. It should be added 
in this connection that there was also be- 
fore the jury very definite evidence from a 
skilled electrician of position, who examin- 
ed the material switch boards after the ex- 
plosion, to the effect tkat no short circuit 
had occurred there and that the seat and 
origin of the explosion was not in the vicini- 
ty of the switches. 

There remains to consider in somewhat 
more detail the point made for the appel- 
lant that the extent of the damage was 
such that it could not have been caused by 
two gallons or even four gallons of petrol. 
The evidence on this point stood thus: Ac- 
cording tothe evidence for the Crown the 
nature of the explosive mixture of petrol 
and air in operation would depend so large- 
ly on an unknown factor as to be uncertain. 
The unknown factor was how much of the 
basement area, which was of course known, 
was available for and was filled by petrol 
gas. A large quantity of the stock of boots 
and shoes was said to have been stored 
there so as to almost fill the basement. Ac- 
cording to the expert evidence for the 
Crown in such a part or pocket of the 
basement as was left an explosion could re- 
sult even from the use of two gallons of 
petrol capable of causing the immediate 
damage in the vicinity where it plainly 
occurred and certain other damage which 
was spoken of as admitting of calculation 
in respect of the force required to cause it. 
Other damage, according to these witnesses, 
was not similarly calculable for reasons 
which they gave. In particular it was said 
that the steel girders of the structure hav- 
ing sagged and bent under the influence 
of the fire which followed upon the explo- 
sion, it was itnpossible to say how much 
of such other damage was due to the origi- 
nal explosion and how much to the shifting 
of weight in the whole building caused by 
the fire and consequent girder damage. 
No doubt evidence was given ably and 
forcibly by witnesses for the defence that 
it could be calculated that the explosion 
was of such force that it could not have 
originated from two or four gallons of petrol 
but required a much larger quantity. But 
it is to be observed that the results arrived 
ab by these witnesses toalarge extent de- 
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pended upon factors which were unknown 
or in dispute—such as the fire effects which 
have been already referred toand such as 
the question whether the stresses in cpera- 
tion should be calenlated on the basis that 
the damage showed the effect of actual 
sheering and not merely rupture by tension 
for which a much less force would he re- 
quired. These matters were debated fully 
and amply at the hearing and the jury 
viewed the premises twice at different stages 
of the hearing. Although the jury was not 
made up of experts, their Lordships do not 
doubt that they were capable of deciding and 
entitled to decide on the materials afforded 
by the evidence and the views on such 
questions as the question whether the 
damage showed sheering as opposed to 
rupture upon tension and such as the 
question whether this or that partof the 
damage resulted from the explosion or 
from the consequential fire. 

As the case thus stcod and as it was thus 
presented to the jury by the learned Judge 
in his charge, their Lordships are clearly 
of opinion that it was properly left to the 
jury to decide the case upon the whole evi- 
dence and that a direction in the sense 
contended for on behalf of the appellant 
was neither imperative nor proper. Upon 
the argument of the appeal another point 
wasmade with regard to the summing 
up, namely, that altogether undue stress 
was laid by the learned Judge in his 
summing up on a conflict of evidence as to 
how and where the appellant emerged 
from the building after the explosion. It 
is true that stress was laid on such con- 
flict between the appellant's evidence 
and that ofa witness for the Crown and 
apparently in this respect the learned 
Judge was following and dealing with 
strenuous arguments on the point by 
Counsel on both sides. The matter was 
of course, atest of credibility but at the 
trial one point of emergence was sup- 
posed toshow and the other to negative 
presence inthe basement atthe time of 
the explosion. At the hearing of the 
appeal it was common ground that whether 
the appellant came from the basement or 
not was largely irrelevant since plainly 
having regard to apertures in the ground 
floor (such as a staircase and a chute) 
a fire in the basement could quite well 
have been ignited by someone present. at 
the moment of such ignition on the ground 
floor. But their Lordships are unable to 
find that the learned Judge was at fault 
wien he dealt with an issue fought streny- 
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ously before him in the manner in which 
he did deal with it—particularly as the 
' topic was relevant on the question of 
credibility. Still less are their Lordships 
able to find in this or in any part of a 
summing up, which, read asa whole was 
unexceptional, any ground for exercising 
the well understood jurisdiction of their 
Lordships in criminal matters. 


Tt follows that after a charge which their 
Lordships have held to be proper and upon 
evidence which in their Lordships’ opinion 
was clearly sufficient, the jury arrived at 
conclusions upon the evidence and the 
guilt of the appellant which are not subject 
to any review before this Board. 


There remains for consideration an in- 
dependent point arising out of the com- 
position of the jury which it was urged 
was such as to require that the conviction 
should be quashed leaving it to the Crown 
ifthe law in Oeylon permitted to embark 
on another trial. The complaint was that 
there was presumed or actual partiality to 
be foundin the foreman and three other 
members of the jury. lt was said that 
such partiality would unders. 225 of the 
Oriminal Procedure Code of Ceylon be a 
ground upon which if objection had been 
made to the jurors in question it must have 
been allowed: that objection was not made 
because the appellant and his advisers were 
ignorant of the facts at the material time; 
bub that nevertheless on the authority of 
the decision of this Board in Ras Behari 
Lal v. King-Emperor (2) if a conviction 
resulted to which a juror open tc objection 
was a party, the conviction would be 
quashed. In that case a juror had been 
empanelled and joined in a verdict of 
guilty who could not understand the lan- 
guage in which thé evidence was g.ven. 
Sach inabilityis a good ground for ob- 
jection under the law of India and was 
unknown to the accused until after the 
event. Fheir Lordships held that there 
was on those facis a grave injustice or in 
the words of an analogous case in the 
English Courts “a scandal and perversion 
of justice.“ Accordingly on principles fre- 
quently laid down by this Board the convic- 
tion wasset aside and the Crown was 
leftto take such course as to a new trial 


(2) 60 I A 354; 144 Ind. Cas. 911; 34 Cr. L J 883; 6 
RP O 4; (1933) A L J 893; AI R 1933 P O 208; 14 P 
LT 641; 65 M LJ 518; 38 L W 616; ae) Cr, Cas, 
1506; (1933) M W N 1025; 35 Bom. L R 1087; 12 Pat. 
811; 58 O LJ 300; 38 O W N 11 (P, OO). 
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as the law of India would allow it to take 
Their Lordships see nothing in that 


decision 6> warrant the wide proposition 
contended for that in every case in which 
there was material for a successful chal- 
lenge and it was not made for excusable 
reasons, an adverse verdict should- be set 
aside. Their Lordships as at present 
advised.areof opinion that such a pro- 
position is ill-founded and is contrary 
to the well-settled principles laid down by 
this Board with regard to its intervention in 
criminal matters. 


Buton the facts of this case their Lord- 
ships are of opinion that no such question 
arises ab all. In their view there was no 
partiality presumed or actually shown in 
regard to any of the jurors and therefore, 
no ground upon which a challenge as of 
right and for cause could have been 
sustained. The facts as disclosed in the 
affidavits and documents were as follows: 
The appellanthad in accordance with his 
rights under the Gode elected to be tried 
by jurors on the list or panel which contain- 
ed only English-speaking persons. Ib 
appears that a very large number pro- 
bably most of the important British mer- 
cantile houses in Colombo, of whose mem- 
bers or employees such a list would inevit- 
ably be largely composed, were agents 
or sub-agents for insurance companies. 
It was said that the members of the jury 
complained of were employed by firms or 
companies who were such agents.and that 
in some casesthe insurers for whom such 
agency subsisted were at risk on policies 
effected by theappellant. The allegations 
are true in this sense only that employers 
of the jurors in question—three limited com- 
panies and one partnership firm—were , 
agents for insurance companies Im the 
sense that many persons are agents in 
this country, that isto say, not general 
agents doing or conversant with the in- 
surance business but receiving commission 
or discount on insuarnces placed by them 
with insurance companies for themselves 
or their business connections. Agency 
business even of this description was cot 
conducted by any of the jurors in question. 
They were in depariments of their res- 
pective businesses quite other than and 
distinct from any insurance agency and 
had no knowledge of or concern with any 
matterof insurance. To presume partiality 
from such facts would, inthe opinion of 
their Lordships, be both fanciful and un- 
just. 

L 
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Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should 
be dismissed. r 

N. Appeal dismissed. 

Solicitors for the Appellant:—Messrs, 
Sanderson Lee & Co. 

Solicitors for the Respondent:—Mr. Bur- 
chells. 
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Bombay Revenue Jurisdiction Act (X of 1876), 
s. 4— Person's name entered as adopted son of deceas- 
ed watandar—Court setting aside adoption—Suit for 
title and possession in Civil Court, whether barred—~ 
Revenue authorities, whether justified in finding 
adoption invalid—Bombay Hereditary Offices Act 
(III of 1874), ss. 10, 11, 11-A, 34, 36 (8) —‘Aliena- 
tion’ in s. 11, scope of -~Whether includes passing of 
watan lands into ownership of person not entitled to 
them—Word ‘decree’ in s. 34, whether includes finding 
in judgment that adoption is invalid. 

Where a person's name wes entered in the revenue 
register as heir to deceased watendar, as an adopted 
son of a deceased person but subsequently the adoption 
was declared invalid by Civil Court and consequent- 
ly his name was removed from the register, he 
thus becoming a stranger to the watan : : 

Held, that a suit fortitle to and possession of 
watan lands.in Civil Court was barred andthe suit 
came under 8.4 (a), cl. (1), Revenue Jurisdiction 
Act, that is to say, it must be regarded asa claim 
against Government relating to property apper- 
taining tothe office of a village Patil. It also 
came under cl. (4), sub-s, (a), that isto say, it must 
be regarded as a cliim against Government relating 
to land declared by Government to be held for 
service. It was also barred under s. 4 (a), cl. (3), 
as there wereno grounds todeclare the orders of 
the Revenue Authorities to be ultra vires, 

There is no justification for placing a narrow con- 
struction onthe word ‘alienation’, in s. 21 of the 
Bombay Hereditary Offices Act, by restricting its 
meaning to a transfer or conveyance by watandar him- 
self. If a watandar conveys watan property to a 
stranger, there is of course an alienation by a watan- 
dar, but if watan property passes into the hands of 
a stranger, though without any conveyance, as for 
instance, by devolution or usurpation, there is eq- 
ually an alienation from the watandar family. If 
a widow of a watandur makes a valid adoption and 
the property passes tothe son, there is no aliena- 
tion, but the reason isnot that there has been no 
conveyance, but that the person to whom the property 
passes isnota stranger. If the adoption is not 
valid, there isan alienation, so that what is meant 
by ‘alienation’ under s. 11 is only the passing of 
watan property into the ownership or beneficial 
possession of any person other than the officiator or 
@ person not a watandar of the same watan as the 
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case may be. Notransfer or conveyance bya watan 


dar is necessary at all S ee : 

Therefore, the Revenue Authorities are justified in 
annulling the alienation unders. 11 and resuming 
the lands under s. 11-A. i 

The word ‘decree’ ins. 34 must be deemed to in- 
clude the judgment on which the decree is based. 
But s 34does not say thatthe name of an adopted 
son can only be removed when there is a decree 
setting aside the adoption, Where, therefore, in a 
judgment certain adoption is declared invalid, 
‘decree’ is not restricted to a decree setting aside 
adoption but includes a finding to that effect in a 
judgment. 

F.C. A. against the decision of the Addi- 
tional First Class Sub-Judge, Dharwar, in 
Special Civil Suit No. 47 of 1930. 

Mr. S. V. Palekar, for the Appellant. 

Messrs. P. B. Shingne and R. A. Jahagir- 
dar, for Respondents Nos. 1 and 3. 


Broomfield, J.—The plaintiff has ap- 
peaied against the dismissal of his suit 
against the Secretary of State for India 
and other defendants, for a declaration of 
his title to and for possession of palilki 
watan lands in village of Hulgur. The 
material facts are these: Fakirgouda, the 
former holder of the watan, died in about 
1877 leaving three widows, Fakirawwa, 
Shanavirawwa and Savakka. The last of 
these gave birth to a posthumous son 
Fakirgouda, who however died shortly after 
his birth. After his death Fakirawwa 
made two adoptions. She adopted one 


‘Chanaviragouda in 1901 and the plaintiff 


io 1908. The plaintiff was put in posses- 
gion of the property of Fakirgouda and 
the Revenue Authorities recognised his ad- 
option and entered his name in place of 
Fakirgouda as one of the representative 
watandars. That happened in 1809. In 
1920, Chanaviragouda brought a suit 
against the plaintiff claiming the property 
as the adopted son of Fakirgouda. An issue 
was raised in that suit as to the fact and 
validity of both adoptions, viz.,of Chana- 
viragouda and of the present plaintiff, and 
the Uourt held that both adoptions were 
proved, but both were invalid. The suit 
was accordingly dismissed, and the decree 
was confirmed in appeal by the High 
Court. However, the plaintiff continued 
in possession of the property, but in 1926 
the present defendant No. 4 relying on the 
decision of the Civil Court applied to the 
Revenue Authorities for restoration of the 
watan lands to him as the heir of the 
second Fakirgouda. 

It is desirable to set out much more 
clearly than the trial Judge has done the 
actual orders which were made by the 
Revenue Authorities. On September 22, 
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1926, the District Deputy Collector, on the 
application of the present defendant No. 4 
and in view ofthe decision sin Chanavira- 
gouda’s suit and the confirmation of that 
decree by the High Court, decided that 
the present plaintiff was a stranger to the 
watan. He, therefore, held that the aliena- 
tion of the lands to him was null and void 
under s. ll, Watan Act. He also made 
an order that his name should be struck 
out of the register. On June 27, 1927, the 
Commissioner, on the recommendation of the 
Collector, cancelled the order of June 29, 
1909, by which the plaintiff's name had 
been entered as the adopted son of the 
former watandar. At the same time the 
District Deputy Collector was ordered to 
hold a fresh inquiry for determining who 
was entitled to be the representative watan- 
dar and to hold the land. Final orders 
were passed on April 10, 1929, when as 
the result of the inquiry the District Deputy 
Collector ordered that the lands should be 
restored to two members of the watandar 
family who are.defendants Nos. 2-and 3 
in the present suit. This order of the Dis- 
trict Deputy Collector was confirmed in ap- 
peal by the Collector in June 1929. The 
suit was tried by the Additional First 
Class Subordinate Judge at Dharwar. He 
has held that the orders of the Revenue 
Authorities setting aside the alienation and 
resuming the land and removing the plain- 
tif's name from the register are ultra vires, 
but he dismissed the suit on the ground 
that it was barred by s. 4 (a), Revenue 
Jurisdiction Act. In this appeal the learned 
Advocate for the plaintiff naturally sup- 
ports the findings of the trial Court in his 
favour, and he contends that as the orders 
of the Revenue Authorities were ultra 


vires, the suit is not barred by the Revenue | 


Jurisdiction Act. ‘The learned Government 
Pleader who appears for defendant No. 1, 
the Secretary of State for India, argues 
firstly thatthe suit is barred by s. 4 (a), 
Revenue Jurisdiction Act in any case, and 
secondly that the orders of the Revenue 
Authorities were not ultra vires, In our 
opinion the learned Government Pleader 
is right on both points. 

The suit apparently comes under 8. 4 
(a), cl. 1, Revenue Jurisdiction Act, that ib 
to say, it must be regarded as a claim 
against Government relating to property 
appertaining to the office of a village Patil. 
It also apparently comes under cl. 4, sub- 
s. (a), that isto say, it must be regarded 


as a claim against Government relating to - 


land declared by Government to be held 


` possession 
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for service. The lands in suit are des- 
cribed in the pleadings as patilki service 
watan lands and it appears from the judg- 
ment that it was not disputed at the trial 
that they are service lands. Section 4, 
Revenue Jurisdiction Act, enacts that no 
claim against Government of this kind can 
be entertained by Civil Courts. It is uot 
as if Government were merely a formal 
party. Plaintiff claims relief against Gov- 
eroment, i. e., restoralion of possession. 
The question whether the orders of the 
Revenue Authorities were ultra vires or not 
does not arise in connection with these 
provisions in s. 4 (a). That question only 
arises where a suit comes under cl. 3, 
s. 4 (a) which relates to suits to set aside 
or avoid. any order under the Watan Act 
passed by Government or any officer duly 
authorized in that behalf. However, as the 
question of the validity. of the orders 
passed by the Revenue Authorities is of 
some importance and as the learned trial 
Judge's finding appears to us to be wrong, 
I will briefly deal with it, Two separate 
orders have been held to be ultra vires, 


“wiz, the order annulling the alienation 


under s. 1], Watan Act, and the order 
removing the plaintiff's name from the 
register of representative watandars. Bec- 
tion 11 provides that when any alienation 
of the nature described in the preceding 


-section shall take place otherwise than by 


virtue of a decree or order of any British 
Court, the Collector shall, after recording 
his reasons in writing, declare such aliena- 
tion to be null and void, and when he does 
this he has power under s. 11-A to resume 
of the property. The trial 
Judge has held that there was no aliena~ 
tion of the property and, therefore, the 
Collector had no power to resume the land. 
According to him the word ‘alienation’ 
implies a transfer or conveyance by a 
watandar toa stranger. Hesaysatp. 4: 
“The express: prohibition is against alienation 
only and that term has a meaning which is generally 
accepted and that meaning does not include the 


passing of the property into the hands of a tres- 
passer,” 


I can see no justification for placing this 
narrow construction on the word ‘alienation.’ 
If a watandar conveys watan property to 
a stranger, there is of course an alienation 
by a watandar, but if watan property 
passes into the hands of a stranger, though 
without any conveyance, as for instance, 
by devolution or usurpation, there is equal- 
ly an alienation from the watandar family. 
Ifa widow of a watandar makes a valid 
adoption: and the .property passes to the 
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son, there is no alienation, but the reason 
is not that there has been no conveyance, 
but that the person to whom the property 
passes is not a stranger. Ifthe adopticn 
is not valid, there is an alienation. The 
meaning of the word ‘alienation’ as used 
in s. 11 is, I think, quite obvious if we 
compare the section with s. 10 to which it 
refers. Under s. 11 the Collector is re- 
quired to set aside any alienation of the 
nature described ins. 10. Now the trans- 
actions referred to in s. 10 are transac- 
tions where any watan or any part thereof 
has passed wibhout the sanction of Govern- 
ment into the ownership or beneficial posses- 
sion of any person other than the officiator, 
or if the property has not been assigned. 
into the cwnership or beneficial possession 
of any person not awatandar of the same 
watan. No that what is meant by ‘aliena- 
tion’ under s. 11 is only the passing of 
watan property into the ownership or be- 
neficial possession of any person olher than 
the officiator or a person nota watandar 
of the same watan as the case may be. 
No tiansfer or conveyance by a watandar 
is necessary at all. 

In the present case the Collector's power 
to set aside the alienation and to resume 
the property depended simply on the ques- 
tion whether the plaintiff is a stranger to 
the watan. That again depends upon the 
question whether he is or is not a validly 
adopted son of the former holder. There 
was an issue as tc the validity of the ad- 
option and the finding is against the plain- 
tif. Apparently it was so found on the 
admission of the plaintiff's Pleader that the 
adoption was invalid. The learned Advo- 
cale for the appellant has suggested that 
in view of recent decisions of the Privy 
Council the adoption may have been valid 
and the previous decision of the Court 
incorrect. i may mention here that in 
addition to Chanaviragouda’s suit of 1920 
there was another suit brought by the 
plaintiff himself against defendant No. 4 
in 1928 10 which he sought a declaration 
that he is the validly adopted son of 
Fakirgouda and his suit was dismissed. 
Mr. Palekar’s argument on this part of the 
ease hss not been developed in a way to 
make it in the least convincing and there 
are no materials before us on which we 
could possibly hold that Fakirgouda’s widow 
Fakirawwa nad power to adopt the plain- 
tiff. Moreover, if she had power to adopt 
at all, her adoption of Chanaviragouda in 
1901 would prima facie be valid also, and 
that would render the subsequent adoption 
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of the plaintiff invalid. It appears, there- 
fore, that the Revenue Authorities were 
justified in holding the plaintiff to be a 
stranger to the watan and the orders annull- 
ing the alienation under s. 11 and resum- 
ing the lands under s 11-A were legal 
orders. As tothe order for the removal of 
the plaintifi'’s name from the register, the 


„ argument for the appellant is based on 


s. 34, Watan Act, which provides in the 
first place that the Collector is to register 
the name of an adopted son of a repre- 


. sentative watandar .on report of the ad- 


option being made to him, and in the 
second place that if such adoption be sub- 
sequently set aside by a decree of a com- 
petent Court, the Collector shall remove 
such name from the register. The trial 
Judge holds, and he may be right, that a 
finding ina judgment that an adoption is 
invalid is not equivalent to a decree setting 
aside an adoption, though I think myself 
that the word ‘decree' in s. 34 must be 
deemed to include the judgment on which 
the decree is based. But s. 34 does not 
say that the nameof an adopted son can 
only be removed when there is a decree 
setting aside the adoption. There is also 
s. 36, cl. (3) of the Act which, as amend- 
ed by Act XI of 1930, provides as follows: 


“If at any time any person shall by production 


.of a decree of a competent Court satisfy the Col- 


lector that he is entitled to have his name register- 
ed as the nearest heir of such deceased watandar 
in preference to the person whose name the Collector 
has ordered to be registered, the Collector may, 


subject. to the foregoing provisos, cause the entry in 
the register to be amended accordingly.” 


It would certainly be a strange position 
if the Collector could declare an alienation 
null and void and resume the land, and 
yet should have no power to remove from 
the register of representative watandars 
the name of the person held to have no 
title. Another point to be noted in this 
connection is that the original order of 1909 
for the entry of the plaintiff's nama has 
been cancelled by the Commissioner's order 
of June 27,1927. Tne etfect of that would 
apparently be that the position is the same 
as if the plaintiff's name had never heen 
entered at all. As there ara no grounds 
for holding any of the orders of the Revenue 
Authorities to be ultra vires, the suit would 
be barred under cl. 3 as well as cls. 1 
and 4, s. 4(@), Revenue Jurisdiction Act. 
The appeal must be dismissed with costa. 
Two sets of costs, one for respondent No. 1 
and one for respondent No. 3. 


D. Appeal dismissed. 
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SIND JUDICIAL COMMIS- section in the case before us. Section 9, 
SIONER'S COURT Carriers Act, is as follows: 

First Civil Appeal No. 38 of 1932 “9, In any suit brought against a common carrier 

September 22, 1936 for the loss, damage or non-delivery of goods 


: = 1 entrusted to him for carriage, it shall not be neces- 
2 Davis, J. oS Meura, a we sary for the plaintiff to prove that such loss, dam- 
Firm KISHENDAS PURSANOMAL AND age or non-delivery was owing to the negligence 


ANOTHER—APPRLLANTS or criminal act of the carrier, his servants or 
versus agents.’ - : f 
SECRETARY op STATE —Resronpmyr . Section 72, Railways Act, is as follows :— 


“72, m. T aa pranoi of a Pa Adminis- 
i i i truction or deterioration of 

oof of loss being due to negligence—Proof that tation for the loss, destruc êri c 
eh Administration took bailee's care—Sufficiency ®2imals or goods delivered tothe administration to 
of-—Contract Act (IX of 1872), ss. 151, 152. be carried by railway shall, subject to the other 

It is true that s. 72, Railways Act, is to be read Provisions of this Act, be that of a  bailee, under 
subject to other provisions of the Act because it _ 8 151, 152 and 191, Contract Act, 1872.” 
says so but there is nothing in s. 76, Railways \2) An agreement purporting to limit that res- 
Act, which imposes upon a Railway Administration  Ponsibility shall, in so far as it purports to effect 
the burden of proving that it is not possible that Such limitation, be Hate unless it (a) is in writing 
the loss was due to the negligence or misconduct Signed by oron behalf,of the person sending or 
of its servants. The Administration must show delivering tothe Railway Administration the animals 
the care ofa bailee as defined in ss. 15] and 152, OF goods, and (b) is otherwise in a form approved by 
Contract Act, and it is sufficient if the defendant the tak kaa m Council. 
company calls the material witnesses who wereon , “(3) Nothing in the Common law of England or 
the spot. It is of course to be presumed thatthe i the Carriers Act, 1865, regarding the responsibility 
evidence of these witnesses satisfies the Court that OÉ common carriers with respect to the carriage 
the care required by s. 151, Contract Act, was of animals or goods, shall affect the __Tes- 
shown. Dwarkanath Pal Mohan Chaudhury v. bonsibilityas inthis section defined of a Railway 
River Steam Navigation Co., Ltd. (1), relied on. Administration. 
Secretary of State v. Ramdhan Das (2), referred Section 76, Railways Act, is also to be 
0. Ma ; 

; : emsidered: 

F. O. a T r T hee eee ae “76. In any suit against a Railway Administra- 
Rupchand, +o Ge, Gared's ebruary oo, » tion for compensation for loss, destruction or deteri- 
reported in 139 Cas. 905. oration of animals or goods delivered to a Railway 


; : d Chandumal, for the Ap- . Administration for carriage by railway, it shall not 
Mr. Dipchan ? p be necessary for the plaintiff to prove how the loss, 


Railways Act (IX of 1890), ss. 76, 72—Burden of 


pellants. A , Peal i 
Mr. Choithram Dewan das, for the Res- eee or deterioration was caused, 
` pondent. It is true thats. 72, Railways Act, is to 


Davis, J. C.—This is an appeal from the be read subject to other provisions of the 
judgment’ of the learned Additional Act because it says so; but we can see 
“Judicial Commissioner Rupchand, in nothing in s. 76, Railways Act, which 

' which he dismissed a suit of the appel- imposes upon a Railway Administration the 
lants for damages on account of damage to burden of proving, as has been argued,. 
55 bales of cotton while in transit from thatitis not possible that the loss was 
Toba Teksingh to Karachi. The judgment due tothe negligence or misconduct of its 
of the learned Judge was attacked servants. The administration must show the 
chiefly on the ground that he had erred care of a bailee as defined in ss. 151 and 
‘in not laying the burden of proof upon 152, Contract Act, and it would appear 
the Railway Administration in that the that the Privy Council have held, in inter- 
bales of cotton were admittedly damaged preting these sections, that it is sufficient if 
by fire while in a waggon of the railway the defendant company calls the material 
but the learned Judge has followed a witnesses who were on the spot. It is of 
judgment cf the Privy Councilin Dawar- course to be presumed that the evidence 
kanath Pul Mohan Chaudhury v. River of these witnesses satisfies the Court that 
Stream Navigation Co., Ltd (1). We think that the care required by s. 151, Contract Act, 
a distinction is to be drawn between a case Was shown. Sections 151 and 152, Con- 
where the Carriers Act (IIL of 1865) applies tract Act (Act IX of 1872) areas follows: 
and a case where, as in this case, the , “lL gan the baileo is bound 

Railways Act (IX of 1890) applies, and man of ordinary prudence would, naa eae 

there isa material difference between the circumstances, take of his own goodsof the same 
wording of s. 9, Carriers Act, and s. 72, bulk, quality and value as the gords bailed, 


4 ich is t re “152. The bailee, in the absence of any s ecial 
-Railways Act, wh i he relevant contract, is not responsible for the loss, destrustion. 


(1) 20 Bom. L R 735; 46 Ind. Oas. 319; A IR 1917 or deterioration of the thing bailed, if he has taken 
PO 173; 270L J615; 23M LT 376; 8 LW 4; (1918) the amount of careof it described in s, 151." 
MW N435 (PO). It is arguable that the word “proving” 
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in s. 106, Evidence Act, beinga grammati- 
cal variation of the word “proved” detined 
in s. 3, Evidence Act, bears the meaning 
therein prescribed; but it is, we think, 
to be assumed that what their Lordships 
of the Privy Council meant was that the 
defendants having called before the Court 
satisfactory evidence as to the care taken, 
and having satisaed by thair evidence the 
requirements ofs.151, Contract Act, dis 
charged the burden impcsed upon them. 
Sec:ion 106, Evidence Act, is as follows : 
“108. When any fact isespecially within the know- 


ledge of any person, the burden of proving that fact is 
upon him.” 


The word “proved” as defined in s. 3, 
Evidence Act, is as follows: 

“A fact is said to be proved when, after consider- 
ing the matters before it the Court either believes 
it to exist, or considers its existence so probable 
that a prudent man ought, under the circumstances 
ofthe particular case to act upon the supposition 
that it exists.” 

Reference may also be made to the case 
in Secretary of State v. Ramdhan Das (2). 
Looked at from this point of view we do 
not think it can be said that the appellants 
have discharged the burden which the law 
imposes upon them as plaintiffs. The 
Railway Administration called the goods 
clerk Ramlal, the railway watchman Bansi, 
the guard Harichand, the train examiner 
Abdul Gafoor, the yard foreman Gepaldas, 
and the station master Robert Alexander 
Gordan, who was re-called, and further 
examined by leave of the Court. It was 
argued that the train examiner should have 
brought his book and diary, but we do not 
think in the particular cireumstances of 


this case this would have made any 
material difference. From the evidence 
of these witnesses it appears that the 


fire was first discovered by the yard foreman 
and that the smoke was seen issuing from 
the waggon between 8-30 and 9-30 p,m. 
The waggon had to be shunted to the 
water column and all this took time. It 
is argued that the station master should 
have been called before 10 P. m. and that 
the doors of the waggon should not have 
been opened until the waggon was actually 
brought before the water column, for 
according tothe evidence of Mr. Panas, 
the cotton expert, the opening of the doors 
of the waggon fanned the flames, but it is 
easy tobe wise after the event and to 
offer counsels of perfection. But ordinary 
mortals, including railway servants, are 
notexpected to act always in the ideally 


(2) AIR 1934 Cal. 151; 150 Ind. Cas, 189; 37 0 W 
N 1409; 58 O LJ 98;6 RO 781. 
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perfect way, and we can See nothing 
in the evidence to satisfy us that the 
railway servants did not show any such 
care and skill as could reasonably be 
required of them. It is argued that the 
fire started during the excessive suupting 
at Khanewal, the station where the fire was 
first noticed and extinguished, but tnis 
argument is not supported by the evidence 
of Mr. Panas on whose evidence on other 
points the appellants rely. It is argued 
that the Railway Administration do not 
prove the dcor of the waggon was not bent 
so that a spark could not get in and tnat 
the station master says that if the doors 
were not tight there was just a possibility 
of a spark going in, but we do not think 
the burden lies upon the Railway Adminis- 
tration to show that this or that 
was not humanly possible. [tisfor them 
to show that they took the care required 
by s. 151, Contract Act, and this we think 
they have done. We, therefore, dismiss the 
appeal with costs. 
N. © Appeal dismissed. 


BOMBAY HIGH COURT 
Full Bench 
Original Civil Jurisdictiun Appeal No. 25 
of 1936 
October 14, 1933 
Bravmont, O. J., RANGNEKAX AND KANIA, Jd. 

MURLIDHAR SHRINIVAS— APPELLANT 

versus 

MOTILAL RAMCOOMAR—RgEsponpent 

Limitation Act(IX of 1908), s. 12 (2), Sch. I, 
Art. lil—Time requisite~ Period requisite for ob- 
taining copy of decree—Whether can be excluded 
when application for copy of decree is not made till 
after expiry of time for appeal. 

There is no justification inthe language of s. 12, 
Limitation Act, toimpose a restriction upon the 
statutory right of an appellant not warranted by 
the Act and in computing the time for appealing 
from a decree, it is legitimate (in a proper case; to 
exclude the period requisite for obtaining a copy 


of the decree when no application for such 
copy was made till after the expiration of 
the time limited: for appeal. Consequently, 
a rule providing that no time shall be 


allowed for obtaining a copy of the decree unless 
such copy be applied for within 20 days from the 
date of the decree would be ultra vires. 
Yamaji v. Antaji (1) and New Piece-goods Bazaar 
Co, v, Jivabhai (2), overruled. 

[Case-law discussed.] 

Messrs. F, J. Coliman and C. K. Daph 
tary, for the Appellant. 

Messrs. Jamshedji Kanga and M. C. 
Setalvad, for the Respondent. 

Beaumont, C. J.—In this case the fol- 
lowing questions have been referred to a 
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“1. Whether in computing thetime for appealing 
from a decree, it is legilimate (in a proper case) to 
exclude the period requisite for obtaining a copy 
of the decree when no application for such copy 
was made till after the expiration of the time limit- 
ed for appeal? 2. Whether Yamaji v. Antaji (1) 


and New Piece-goods Bazar Co, v, Jivabhai (2)-are 


good law ? 

The facts in the appeal, so far as neces- 
saty for the determination of the questions 
referred, are as follow. The judgment 
was given on March 6, 1936, and, accord- 
ing to the practice prevailing in this Court, 
that date is the date of the decree. On the 
same date the appellant applied for a copy 
of the judgment, and on March 9, a copy was 
supplied to his attorneys. On April 9, the 
appellant applied for a copy of the decree. 
The decree was sealed on April 20. But 
the draft approved by the attorneys of the 
appellant and respondents was first submit- 
ted to the Prothonotary on March 24. This 
appeal was filed on April ‘28. A prelimi- 
nary objection was taken that the appeal 
is out of time, since it was filed more than 
20 days after the date of the decree, and 
no extension of time can be allowed for 
obtaining a copy appealed from, as no copy 
of such decree was applied for within 20 
days and such extension as is allowable 
for obtaining a copy of the judgment. It 
was argued that this isthe view which has 
been taken in decisions of this Court, and 
it was for the purpose of considering the 
correctness of these decisions that the mat- 
ter was referred to a Full Bench. 

Under Ari. 151, Limitation Act, the time 
for appealing is 20 days from the date of 
the decree. But that article has to be read 
in conjunction with s. 12, sub-ss. (2) and 
(3). Sub-s. (2) provides thatin computing 
the period of limitation prescribed for an 
appeal, the day on which the judgment was 
pronounced and the time requisite for ob- 
taining a copy of the decree shall be exclud- 
ed. Under sub-s. (3) the time requisite 
for obtaining a copy of the judgment is 
also to be excluded. The contention of the 
respondents is that under Art. 151 time 
commenced to run on March 6, 1936, that 
being the date of the decree, and that in 
computing the time for appeal the period 
between oth and 19th Maren, when the copy 
of judgment was supplied, has to be ex- 
cluded, that accordingly the time for ap- 
pealing expired on April 8, before any 
application for a copy of the decree had 
been made, and that being so, according 


to the decisions of this Court, no time can 
(1) 23 B 442. 
(2) 15 Bom, LR 681; 90 Ind. Uas. 537. 
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be allowed for obtaining a copy of the 


decree. 


Apart from authority, the effect of Art. 141 
and s 12, Limitation Act, read together, 
seems to me to be this: the starting point 
of timeis the date of the decree, and the 
finishing point is the date when the appeal 
is filed. If the period between those two 
dates exceeds 20 days, or the time limited 
by the appropriate article of the Limita- 
tion Act, the Court has to see whether the. 
excess of time was requisite for obtaining. 
a copy of the decree and a copy of the 
judgment. If it was so requisite, the ap- 
peal is in time, if not, it is out of time. The’ 
meaning of this section has recently been 
considered in two decisions of the Privy 
Council, Pramatha Nath Roy v. W. A. Lee 
(3) and Jijibhoy N. Surty v. T. S. Chettyar 
Firm (4) and the effect of those decisions 18 
to show that the time requisite does not 
mean the time actually required, but the 
time properly required for obtaining copies 
of the decree and the judgment. If the 
time actually taken in obtaining the copies 
is due to any dilatoriness on the part of the 
appellant, then that time is not allowed 
to him. But he is allowed any time occa- 
sioned by his opponent, or by anything done 
in the offices of the Court. The latter case 
also points out thats. 12 confers a substan- 
tive right upon the appellant to claim the 
time as excluded. aoe 

The decisions of this Court, Yamaji, Ve 
Antaji (L) and New Piece-goods Bazaar Cos 
v. Jivabhai (2) mentioned in the reference 
have laid it down that if the appellant al- 
lows: the 20 days limited by Art. 151 to 
expire without making any application for 
a copy of the decree, theif no time can be 
claimed for obtaining a copy of the decree. 
In my opinion there is no justification in 
the language of the section for imposing 
such a limitation upon the rights which 
the section confers upon the appellant. 
The decisions of this Court really 
amount to adding to s. 12 a proviso 
that application for copy of the decree 
has been made before the time limited 
for appeal by Art. 151 has expired, and the 
section contains no such proviso. Under 
the practice existing on the Original Side 
of tnis Court, it is the application to have 
the decree drawn up, and not the applica- 
tion fora copy, which starts the procedure 
which leads to copy ‘being supplied. The 


(3) 49 1.4307; 68 Ind. Cas, 900; AT R 1922 PG 


352; 49 C999; 31 ML T 193; 4 U P L R (P C) 103; 43 


M LJ 763; 270W N1536: 21AL J 118;370L J 
86; 18 L W 56; (1923, M W N 526 {P O). 


1987 
practice is for the respondents attorneys 
to draft the decree and send the draft to 
the appellant's attorneys, and if the 
attorneys agree on the draft, as happened 
in this case, itisthen sent to the Protho- 
notary, whohas the decree drawn up and 
sealed. In complicated cases it may take 
some months to settle the terms of the 
decree, since the draft may pass back- 
wards and forwards many times between the 
attorneys and there may be applications to 
the Court for speaking to the minutes. It 
is difficult to see in such a case what 
advantage isto be gained by the appel- 
lant applying within 20 days from the date 
of the decree for a copy of the decree, 
when he well knows that the decree itself 
is not in existence, and cannot be copied. 
In cases in the mofussil where the decree 
is actually, though not always, signed 
within the time limited for appeal, it may 
be difficult to prove that the time taken 
for obtaining a copy was requisite if no 
application for such copy was made within 
the time limited. Butin my opinion the 
question whether the time was requisite 
is always one of fact to be decided in the 
circumstances of each case. | demur to the 
theory that the Court can impose upon the 
statutory right of an appellant a restric- 
tion not warranted by the Act. I entertain 
no doubt that a rule providing that no 
time shall be allowed for obtaining a copy 
of the decree unless such copy be applied 
for within 20 daysfrom the date of the 
decree would be ultra vires. 

The decisions of this Court followed a 
Full Bench decision of the Allahabad High 
Court Becht v. Ashan Ullah Khan (5) and 
the decisions were followed by the Patna 
High Court in Jyotindranath Sarkar v. 
Lodna Colliery Co., Lid. (6). But a recent 
Full Bench decision of the Patna High 
Court, Gabriel Christian v. Chandra Mohan 
Missir (7) has overruled the case in J yotin- 
dranath Sarkar v, Lodna Colliery Co., Ltd. 
(6) and disagreed with the view taken by 
this Court. In a Full Bench decision of the 
Calcutta High Court Secretary of State v. 
Parijat Debee (8) the view of the Bombay 

(4) 55 IA 161; 109 Ind. Cas. l; A I R 1928P C 
103; 6 R 302; 50 W N 479, 47G L J 510; 2A LJ. 
657; 32 C W N 845; 30 Bom. LR 842;54M LJ 626; 
28 LW 207 Œ 0). 

(5) 12 A 46l; A W N 1890, 149 (F B), 

(6) 6 P L J 350; 62 Ind. Oas. 649; A I & 1921 Pat. 
175; 2 P L T 361; (192I) Pat. 177 (F B). 

(7) 15 Pat. 284; 16U Ind. Oas. 447; A I R 1936 Pat 
45; 16 P LT £19; 2 B R 213;8 R P 361. 

(8) 59 O 1215; 137 Ind. Gas, 526; A I R 1932 Cal. 
e 3e OL J 557; 36 OW N 469; Ind. Rul, (1932) 
Bh, 
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High Court has also been disapproved. 
In my opinion there is no  justitication 
for the limit imposed upon the rights of 
the appellant under s. 12 by the decisions 
of this Court. I think that those decisions 
are inconsistent with the devision of the 
Privy Council in Jijibhoy N. Surty v. T. 
S Chettiar Firm (4) that s. 12 confers a sub 
stantive right upon the appellant to the 
exclusion ofthe time speciued. I am not 
however prepared toagree with the view 
which, I understand, the Calcutta High 
Court took in Secretary o7 State v. Parijat 
Debee (8), namely, that the requisile time 
for obtaining a copy of the decree in no 
case begins to run until the decree has been 
sealed. Itis, no doubt, self-evident that a 
copy cannot be supplied of a decree which 
does not exist; butit does not follow from 
this that the time requisite for obtaining a 
copy does not include time required in 
drawing up the order. In my opinion if 
the time actually required for obtaining a 
copy of the decree has been increased by 
the default of the appellant in getting the 
decree settled, then the time taken for 
obtaining a copy of the decree was not 
requisite within the meaning ofs. 12. In 
my opinion, the first question referred 
should be answered in the affirmative, 
and the second question in the nega- 
tive. 

Rangnekar, J.—Having regard to the 
language of s. 12, Limitation Act, the 
questions raised are not free from difi- 
culty. Tam unable to agree with the view 
which seems to have been taken by the 
Calcutta High Court that limitation begins 
torun from the date of the signing of the 
decree. Having regard to the fact, how- 
ever, that it is difficult to reconcile the deci- 
sion in Pramutha Nath Roy v. W. A Lee 
(3) with the Bombay view, Jam not pre- 
pared to differ fromthe view taken by 
the learned Chief Justice. I, therefore, 
agree that the questions should be answered 
in the way proposed in the judgment just 
delivered. 

Kania, J.—I agree that the answers to 
the two questions should be as proposed 
inthe judgment of the learned Chief 
Justice. Starting with the decision in 
Yamajiv. Antaji (1) the Bombay High 
Court accepted the view that ia order 
to obtain the benetit of s. 12 (2), Limitation 
Act, an application for a copy of the decree 
should be made before the period of limi- 
tation prescribed in the schedule to that 
Act expired. That decision appruved of 
the view taken by the Full Bench of the. 
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Allahabad High Court in Becht v. 
Ashan Ullah Khan (5) which was contrary 
to the view taken by a Full Bench of the 
Calcutta High Court in Beni Madhub 
Mitter v. Matungini Dassi (9). According 
to the view of the Allahabad High Court 
which was thus accepted by this Court, the 
starting point for the exclusion of time 
under s. 12 (2), Limitation Act, was the 
day on which an application fora copy 
was made tothe Court and ended when 
the copy became ready for the applicant. 
In Pramatha Nath Royv. W. A. Lee (3) 
although the question was not directly 
considered by the Privy Council, it appears 
from the judgment that their Lordships 
agreed with the view of the Calcutta High 
Court thatit was open to the Court to treat 
the time properly spent in preparing the 
original decree as requisite for obtaining 
acopy of the decree. That argument was 
considered not only in respect of the facts 
of thatcasein which the application for a 
copy was made after the prescrib- 
ed period of limitation had expired, 
but also in respect of the time of 
six days excluded in Beni Madhub 
Mitter v. Matungini Dassi (9). It was held 
that the time spent in having the original 
prepared in Pramatha Nath Roy v. W. A. 
Lee (3), was due to the appellants’ laches 
and, therefore, was not requisite within the 
meaning of the section. The six days 
spent for the decree in Beni Madhub Mitter 
v. Matungini Dassi \9) even before the ap- 
plication fora copy was made, was con- 
sidered to be properly excluded under 
that section. Having regard to that view 
it isnow difficult to accept the correctness 
of the view taken in Yamajiv. Antajt 
(1) and the subsequent decisions following 
the same. 


The decision in Pramatha Nath Roy v. 
W. A. Lee (3) came to be considered by a 
Bench of this Courtin Macmillan & Co., Ltd. 
y.K.&d. Cooper (10). I am unable to 
accept the view there taken that Pramatha 
Nath Roy v. W. A, Lee (3) does not touch 
the decision or practice of this Court in 
this respect. After the judgment in 
Pramatha Nath Roy v. W. A. Lee (3); 
was given the Allahabad High Court does 
not appear to have occasion to consider its 
effect on the Ful Bench decision in 


Bechiy. Ashan Ullah Khan (5). In 
13 0 104. 
h 48 B292; 87 Ind, Cas. 93; A I R 192: Bom. 


185; 25 Bom. L R 1309, 
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Thirumala Reddi v. Anavemareddi (11), 
Pramatha Nath Roy v. W.A. Lee (3), was 
distinguished on the ground that it was in 
respect of a decree on the original side: 
see the observations at p. 568*. The Patna 
High Court which had formerly accepted 
the Bombay view, in a subsequent Full 
Bench decision in Gabrial Christian v. 
Chandra Mohan Misser (7) came to a 
different conclusion. Under these circums- 
tances and having regard to the uniform 
view taken by the other High Courts ofthe 
effect of Pramatha Nath Roy v. W. A. Lee 
(3), I think that the view taken by this Court 
in Yamaji v, Antaji (1) cannot now 
survive. Having regard to the decision in - 
Pramatha Nath Roy v. W. A. Lee (3), to- 
gether with the decision in Jijibhoy N. 
Surty v. T, S. Chettiar Firm (4) the principle 
laid down in New Piece-gouds Bazaar Co. 
v. Jivabhai (2) must not also be consider- 
ed now as good law. 


N. Answers accordingly. 


(11) 57M 560; 149 Ind. Oas. 172; AI R 1934 Mad. 
306; 66 M LJ 687; 39L W 559; 6 R M 605; (1934) M 
WN105(B) > 
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MADRAS. HIGH COURT 
Appeal Against Order No. 315 of 1936 
September 15, 1936 
Oornisa, J. 
AL. St. An. CHIDAMBARAM . 
CHETTIAR—Puarnrire - APPELLANT . 
LETSUS 
AL. Ve. P. PETHAPERUMAL 
OHETTIAR AND OTERBRS-—PLAINTIFPFS 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XL, 
r. 1—Appointment of Recetver~Power to appoint 
Receiver in decluratory suits—Power of trial Court 
to appoint Receiver when appeal is pending. 

If there 1s property in dispute between the parties 
and the Court thinks it expedient that the property 
should be protected for the benefit of the party 
ultimately entitled to it pending the suit, the Court 
can properly appoint a Receiver of it evenin a 
suit which prays for no other relief than a declara- 
tion of some particular right or title. 

The Court's power to appoint a Receiver is, 
however, limited to the case where the proceedings ' 
are still pending before it, and the Court of first 
instance cannot, after the passing of a decree and 
the filing of an appeal therefrom, appoint a Receiver 
where no further proceedings are pending before it. 
Chenna Reddi v. Peddabi Reddi (4), Pichuvayyangar 
v. Sesha Ayyangar (5) and Palaniappa Chetty v. 
Subramania Chetty (6), referred to, 


1937 


A. against the order of the Court of the 
Subordinate Judge of Devakottai, dated July 
22, 1936, and made in I. A. No. 257 of 1936 
in O. S. No. 73 of 1932. 

i Mr. M. Patanjali Sastri, for the Appel- 
anb. 

Messrs. V. V. Srinivasa Ayyangar, P. S. 
Sarangapani Ayyangar and K. S&S. 
Krishnasamy Ayyangar, for the Respon- 
dents. h 

Judgment.—The appeal is against the 
order of the Subordinate Judge appointing 
a Receiver. The appellant was the 2lst 
plaintiff in a suit brought by a group of 
persons of the A. L. family against a group 
of defendants representing the V. R. 
family for a declaration that both these 
families were entitled to the management 
and trusteeship of certain temple properties 
under a scheme framed by agreement 
between the families in 1907. The plaint 
prayed further reliefs against the lst 
defendant in particular by way. of an 
injunction and for an account. The suit 
was decreed. The right of all the members 
of the A.L. and V. R. families to the 
trusteeship, as also the validity of the 
1907 agreement and scheme, were declared; 
the Ist defendant was restrained from 
interfering with the rights of the A. L. 
family and he was directed to account for 
his management. For this purpose a 
Commissioner was appointed and this 
Commissioner was also appointed Receiver 
for the special purpose of at once realising 
all the debts due to the devasthanam from 
the members of the A, L. and V. R. 
families and from strangers except 
tenants. 

An appeal has been filed against the 
decree. Ít need only be observed with 
regard to the history of this dispute, subse- 
quent to the decree, that the family 
discord and consequent difficulty in the 
management of the devasthanam property 
have continued unabated. An application 
was subsequently made tothe Sub-Judge 
by the llth defendant praying that Ist 
plaintiff be directed not to act by himself 
in the management and that if he did 
not agree, the Receiver appointed specially 
should be appointed to generally manage 
the affairs of the devasthanam. This 
application was resisted by the lst plaint- 
ili. The Oourt dismissed the application 
upon the ground that the Court has no 
further jurisdiction; that the decree being 
under appeal tothe High Court, the High 
Court was the tribunal tu which the’ power 
of appointing a Receiver belonged. 
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Twelve months or so later a fresh applica- 
tion was made to the Subordinate Court 
for the appointment of a general Receiver, 
this time by the plaintiffs other than 21st 
plaintiff who objected to the application: 
The Sub-Judge on this occasion, differing 
from his predecessor, held that he had 
jurisdiction to appoint a general Receiver. 
Hence the present appeal. 

The learned Counsel for the appellant 
has urged two objections to the validity 
of the order of the Sub-Judge. Firstly, 
he has contended that it was not competent 
to the Court to appoint a Receiver in a 
declaratory suit; and, secondly that the 
decree having in part become final and an 
appeal being pending, the lower Court had 
no jurisdiction to appoint a general 
Receiver. 

With regard to the first contention I think 
it cannot be maintained. There is, of 
course, no scope for the appointment of a 
eceiver unless there is some property for 
him to receive. But whenever there is 
property which is the subject of dispute 
between litigants, or which is affected by 
the litigation, a Receiver of it can be 
appointed by the Court if the Court thinks 
it just and convenient to make the appoint- 
ment. In Veeraraghava Thathachariar v. 
Krishnaswami Thathachariar (1) where the 
suit was fora declaration that a scheme 
was binding on the parties and alter- 
natively for the settlement of a scheme 
and for the appointment of Receiver, it 
was held that the Court had power to 
appoint a Receiver “The whole aim and 
object of the suit”, it was said, 

“is to regulate the collection and distribution of 
the property of thetemple and even though there is 
no application forthe removal of the dharmakartha 
(in which case no doubt the Court would have power 
to appoint a Receiver) the subject is the same in both 
cases, namely, the property of the temple.” 

That was a suit governed by s. 503 of 
the former Procedure Code which limited 
the power of the Court to appoint a Receiver 
of property “the subject of the suit”. The 
power of the Court under the new Code is 
certainly not less than it was under s. 503 of 
the old Code. The language of O. XL, r. 1 of 
the present Code has purposely been more 
widely expressed. I feel no doubt that if 
there is property in dispute between the 
parties, and the Court thinks it expedient 
that the property should re protected for 
the benefit of the party ultimately entitled 
to it pending the suit, the Court can 
properly appoint a Receiver of it, even in a 
suit which prays for no other relief than 


(1) 20 M Ld 638;7 Ind, Oap 000;4 ML T88, 
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a declaration of some particular right or 
title. This is in accordance with Vythilinga 
Pandarasamnadhi v. Thiagarajaswami 
(2) and Amar Nath v. Tehal Kuar (3). 

The second point taken forthe appellant 
appears to me to have more substance in it. 
Order XL, r. 1, empowers the Court, where 
ib appears just and convenient, by order to 
appoint a Receiver of any property, 
whether before or after decree. “The 
Court” is not necessarily the trial Court. 
The Court which makes the order for a 
Receiver after- decrée may be the Court 
which passed the decree, or it may be the 
Appellate Court which has become seized 
of the matter by reason of an appeal. The 
Court which pdssed the decree has, for 
example, the power conferred on if by s. 51 
of the Code to appoint a Receiver for the 
execution of the decree. But thatis because 


the Court which passed the decree still has’ 


seisin of the property in suit. But if 
execution has been stayed, it certainly would 
not have this power. 


I think that a Gourt’s power to appoint a. 


Receiver is limited to the case where the 
proceedings are still pending before it. 
Hither the suit must be pending, and it 
will be pending after a preliminary decree 
but before final decree or the proceedings 
in execution of a. final decree must be 
pending. In either event the Court in 
which the suit or proceedings are pending 
will have seisin of the suit or of the property 
subject to exemption; and this will be 
the basis of the Courts power to appoint a 
Receiver of it. 

A decree may be par.ly preliminary and 
partly final. It was soin the present suit. 
But this is no reason why the principle 
which 1 have just stated should not apply. 
In the present instance an appeal is pend- 
ing to the High Court against the decree in 
the plaintiff's suit, and the High Court while 
upholding the appointment of the Special 
Receiver appointed in that suit, has stayed 
the passing of a final decree as regards that 
in which a preliminary decree only has been 
made by the first Court. 

In these circumstances has the first Court 
any further jurisdiction to appoint a 
general Receiver of the property in suit ? 
It seems tome that the question has been 
put - beyond dispute bythe Full Bench rul- 
ing in Chenna Reddi v. Peddabi Reddi (4), 


(2) 61 M LJ 904; 136 Ind Cas. 771; 351. W 22 
A i R 1932 Mad, 193; Ind. Rul, (1932) Mad, 307. 
(3) AIR 1922 Lah. 444; 67 Ind, Cas, 383; 4 U P L 


R (L) 73. 
sof’ 32 M 416; 2 Ind, Oas. 802;6M LT 135; 19 M L 
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It was there said by SirJohn Wallis:— 
“Now after an appeal has been filed, the Appellate 
Court is seised of the case and should no doubt be 
applied to rather than the Court of first instance 
unless the law expressly enjoins the contrary as was 
held in Pichunayyangar v. Sesha Ayyangar (5) but 
it is very different thing to press this principle so 
far as to say that the act of a party in filing an 
appeal deprives the Court of first instance of power 
to disposeof an application which has been properly 
made to it in the exercise of its jurisdiction, " < 

In the Full Bench case an application for - 
reviex had been presented before an 
appeal had been preferred, and it was held 
that the subsequent filing of the appeal did 
not deprive the Court which gave judg- 
ment from entertaining the application to 
review its judgment. And in Palaniappa 
Chetty v. Subramania Chetty (6) it was held 
that upon the express language of O. IX,- 
r.13 that the Court which passed an ex 
parte decree being the only Court to which 
application to set it aside could be made, the 
Court's power to dispose of such an applica- 
tion was not ousted by the filing of an 
appeal against it. . 

1 think that when a decree has become 
final, and an appeal is pending, there is no 
room for any such exceptions to the general 
rule stated by the Full Bench in respect of 
the power to appoint a Receiver of the 
property in the suit. The Appellate Court 
has become seized of the whole case. . The 
Subordinate Oourt had then no further- 
control overit. The High Court was the 
Court which then had the power to appoint 
a Receiver under O. KL, r. 1. The Sub- 
Judge’s order appointing a Receiver was, 
therefore, beyond his powers and it must 
be set aside. The appeal is allowed with 
costs, 

A. 

(5).18 M 214. 
Ka 44 M 731; 62 Ind. Cas, 755; 13L W 519; (1921). 
M WN 309; 41M LJ 90; 30M LT 151, 


Appeal allowed. 
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Where. a tax is alleged to be imposed and assess- 
ment made ultra vires the Act, the Civil Court has 
jurisdiction to try the dispute regarding such tax 
and assessment. Municipal Committee, Sonepet v. 
Dharam Chand (2), approved, Naubahar Hussain v. 


Municipal Committee, Batala (1), dissented from. 
[p. 83, col. 2] 

he question of exemption from taxation has 
always been regarded as avery special right only 
to be considered as granted by express words in the 
statute and only to be considered as exercised 
where and when express words in the statute gave 
the right to exempt from taxing. Section 70, Punjab 
Municipal Act, is the only section which confers any 
right on the Municipality to exempt from taxation 
under certain conditions und where these conditions 
do not exist the action of the Municipal Committee, 
if it did not fall within the terms of s. 70, is ultra 
vires and, therefore, cannot constitute a valid con- 
tract nor bind the Municipality, 


S.C. A. from the decree of the District 
Judges Jhelum, dated November 23, 1935. 

Messrs. Achhru Ram, Dev Raj Sawhney 
and S. L. Puri, for the Appellants. 

Mr. Mehr Chand Mahajan, for the 
Respondents. 

Dalip Singh, J—On June 7, 1921, 
certain traders of Jhelum presented an 
application, Ex. P-8, to the Municipality 
of Jhelum through its President, the Deputy 
Commissioner. In this application they 
alleged that owing to the existence of the 
market within octroi limits, octroi was 
levied on goods coming into the market 
which then were not sold within the 
Municipality but were sold outside and 
hence the parties had a claim to refund 
of the octroi previously levied. The ap- 
plication alleged that the obtaining of 
this refund was a matter of great difficulty 
or trouble, and hence trade had drifted 
to other mandis. Moreover, the accommo- 
dation in the existing mandi was limited 
and hence there had been a great rise in 
the rents of the shops in the market 


with corresponding hindrance to traders. 


They stated that therefore they had re- 
solved to found a new market, to be 
called the Crump ‘Market, outside the 
octroi limits near the Grand Trunk Road. 
They asked the Municipal Committee for 
an assurance by a resolution of the Com- 
mittee that the new market would not be 
included in the octroi limits or otherwise 
subjected to a similar tax, e. g., the 
terminal tax. They claimed that no loss 
would be suffered by the Municipal Com- 
mittee owing to loss of octroi. On the 
other hand, they pointed out that the in- 
crease of trade would benefit the town 
and hence in all probability increase the 
income of the Municipal Committee, and, 
in any case, there would be a reduction 
of expenditure onthe collection and re- 
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fand of octroi. On September 17, 1921, 
the Committee by a resolution (Ex. P-7) 
resolved that they had no objection, they 
anticipated no loss of octroi income, an 
the new market was to be outside the 
octroi limits. On September 22, 1921, 
the Secretary of the Municipal Committee 
informed the Secretary of the Grain Mar-_ 
ket that the application regarding the 
construction of a new grain market out- 
side octroi limits had been sanctioned. 
Accordingly in 1922, it is alleged, that a 
market was built at a cost of about three 
lacs outside the then existing oclrol 
limits but within the Municipal limits of 
Jhelum. 

In 1927 a proposal was placed before 
the Municipality to substitute a terminal 
tax for the octroi tax and include the Crump 
Market in its incidence. A representa- 
tion was made by the traders concerned 
tothe Local Government. On August 5, 
1927, the Local Government wrote Ex. 
P-1 to the Commissioner. In para. 4 of 
that letter the Local Government poiuted 
out that the Municipality had no right 
to exempt the market from taxation in 
perpetuity, but in view of the resolution 
that they had passed and the fact that 
the traders had built the market, it would 
only be right to exclude the market from 
the terminal tax and make up any loss 
suflered by the Municipal Committee by. 
imposing a professional tax on traders. 
On January 1, 1928, the Municipal Com: 
mittee resolved by resolution No. 30, Ex. 
P-5, that the terminal tax, as proposed 
by the Lecal Government, should be 
adopted and the Cramp Market should be 
included in its incidence, but that para 4 
of the letter of the Local Government 
should be brought to the notice of the 
traders and they might make any repre- 
sentations they wished to with reference 
to the imposition of, a professional tax 
in lieu of the terminal tax by February., 
20, 1928. On February 27, 1928, for the 
first time, the Secretary of the Grain 
Market .was informed by the Secretary 
of the Municipal Committee of this reso- 
lution and the traders were given one 
week to state if they preferred the termi-' 
nal tax or the professional tax. It 
wes further stated that if no reply 
was received within one week, the termi- 
nal tax would be imposed ca the new 
market. 

On March 2, 1928, the Secretary of 
the Crump Market submitted a reply 
(Ex. .P-3,) agreeing to supply the loss of 


=“ 
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Income by imposition. of a professional 
tax. On April 30, 1928, however, the 
Municipal Committee decided to include 
the Crump Market in the terminal tax. 
They considered it that it was advisable 
to place the two markets, namely the 
Crump Market and the City Bazar 
Market, on a level as regards the inci- 
dence of terminal tax, and they appeared 
to have ignored the offer that they had 
made to substitute a professional tax for 
a terminal tax if the proprietors would 
prefer that. In 1932 the terminal tax was 
imposed and the present suit was brought 
on February 1, 1933, for an injunction 
restraining the Municipal Committee from 
bringing the Crump. Market within the 
limits of the terminal tax area. The suit 
was tried and certain issues were framed. 
Out of those which concern us are: (1) 
Whether the Civil Court had jurisdiction 
‘toftry a‘suit cf this nature, (2) Whe- 
ther there had been a valid contract 
between the parties; and (3) Whether 
the Municipal Committee were estopped 
by their conduct from imposing thetax in 
question. 


“As regards the second issue the main 
point was that under s. 70, Municipal Act, 
as the resolution of the Committee was 
not passed at a special meeting nor had 
the sanction of the Local Government 
been obtained, the resolution was invalid 
and could not amount to the acceptance of 
an offer, thereby constituting a binding 
contract. The trial Court held that the 
Civil Court had jurisdiction to try this 
suit. It held that there had heen apro- 
mise by the Municipal Committee -in per- 
petuity to exempt the Crump Market 
from the terminal tax or octroi tax, but 
that the contract was not valid or bind- 
ing: (1) because the contract was without 
consideration, and (2) because the provisions 
ofs.70-had not been complied with. It 
therefore dismissed tho suit. 


‘On appeal it appears to have been 
argued for the first time on behalf of the 
respondent Municipality, that the con- 
tract was also invalid by reason of non- 
compliance with the provisions of s. 47, 
Municipal Act. The Appellate Court ac- 
cordingly framed an issue on this point, 
and remanded the case to the trial Court 
under QO. XLI, r. 25, for taking evidence 
and for giving afinding on this issue. The 
trial Court again came tothe conclusion 
that there was no contract for lack’ of con- 
sideration and also held that it was invalid 


_to ho'd, though this 
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for lack of compliance wilh the provisions 
of s. 47, Municipal Act. 

On the appeal being heard by the 
District Judge, he dismissed the appeal 
on: the ground (1) that the Civil Court 
had no jurisdiction to try a suit of this 
nature following: a Division Bench rul- 
ing of this Court reported in Naubahar 
Hussain v. Municipal Committee, Batala 
(1). He also held that there was no 
valid contract because neither the . provi- 
sions of s. 47 nor those of s. 70 had been 
complied with, and that there was no 
benefit to the Municipal Committee from 
this contract, if any had been entered 
into. He appears to have proceeded also 
is not very clear, 
that there was no consideration for the 
contract. He also held that there was no 
promise in perpetuity on -behalf of the 
Municipal Committee on the terms of the 
resolution and that there was no estoppel. 
He, therefore, dismissed the appeal. The 
plaintiffs have come in second appeal and 
the case was referred to a Division Bench 
in view of the apparent conflict between 
Naubahar Hussain v. Municipal Commiitee, 
Batala (1) and another Division Bench 
ruling reported in Municipal Commmittee, 
Sonepet v. Dharam Chand (2). 


The first question that arises for deci- 
sion in the appeal is the question of 
jurisdiction. The learned Counsel for the 
appellants contended that the facts in 
Naubahar Hussain v. Municipal Committees 
Batala (1) are quite distinct whereas the 
facts in Municipal Committee, Sonepet v. 
Dharam Chand (2) are on all fours with 
the present case. Secondly, he has contend- 
ed that Naubahar Hussain v. Municipal 
Committee, “Batala (1) does not lay down 
the law correctly if the somewhat general: 
expressions used in that judgment are to 
be read in their strict meaning without 
reference to the facts of that particular 
case. He has relied on Municipal Commit- 
tee, Pind-Dadan Khan v. Bhagwan Singh (3) 
a Single Bench ruling of this Oourt and 
the rulings cited therein. He has also re- 
lied on Aiyangars Law of Oorporations 
in India at p. 291, Abdul Hamid v. Muni- 
cipal Committee, Delhi (4) another Single 
Bench ruling and Bhuban Mohan Basak 


(1) 16 Lah, 529; 159 Ind. Oas. 1059; A I R 1935 
Lah. 970; 36 P L R 301; 8 R L 462. 
(2) A IR 1935 Lah. 632; 162 Ind. Cas, 59; 37 PL 
R 289, BR L 842. 
R ALR 1924 Lah. 619; 75 Ind. Cas. 737, 
À a) A IR 1935 Lah 9€0; 160 Ind, Cas, 524;8 R L 
54 (1). | ; 
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v. Chairman, Dacca Municipality (5), On 
the other hand, the learned Counsel for the 
respondent has relied on Naubahar Hussain 
v. Municipal Committee, Batala (1) and on 
the wordsof ss. 84 and 86, Municipal Act, 
particularly on s. 86. He has contended 
strongly that Municipal Committee, Sonepat 
v. Dharam Chand. (2) lays down wrong law 
and he points out that even conceding 
that an assessment which was wholly 
ultra vires might form the subject of a 
civil suit, yet in this case there is no 
question of ultra vires as the Municipal 
Committee are by law, under s. 188, 
Municipal Act, entitled to extend the limits 
of any terminal tax imposed and, there- 
fore, as the question is solely one of the 
liability of the persons to be taxed by 
the said terminal tax, the clear words 
ofs. 86 barthe jurisdiction of a Civil 
Court. 

After considering the point,I am of 
opinion that there is no force in these 
contentions of the learned Counsel for the 
respondent. The question here is not 
whether a person is liable or not to any 
tax; the question is whether a civil suit 
lies to enforce a contract entered’ into 
by the Municipality, or, in other words 
whether the Municipality can be restrained 
from infringing the terms of a contract 
into which they have entered. The ques- 
tion of jurisdiction must be decided on 
the allegations contained in the plaint and 
Imay here dispose of the further conten- 
tion urged by the learned Counsel for 
the respondent that the plaint if properly 
construed was nothing more thana plaint 
declaring that the person or persons were 
not liable to pay the terminal tax. J am 
not able to read this plaint in this man- 
ner atall. It appears to me clear from 
the plaint read as a whole, as well as from 
the prayer at the end of the plaint, that 
the plaintiffs were asserting that the 
Municipal Committee having entered into 
a contract to exempt them from all taxation 
of this nature whatsoever, should be res- 
trained from infringing that contract. A 
little consideration will show that the 
nature of this suit is totally different 
from the nature of a suit merely to claim 
arefund ofatax already paid or from a 
suit which alleges thata certain tax that 
has been imposed, should not have been 
imposed. For one thing, the causes of 
action of the two suits may be entirely 
different. In one case, namely in the class 


(5) 53 C 453; 94 Ind. Oas. 231; A I R1926 Oal. 607; 
30 C W N 405; 440 L J 275. 
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of suits which I consider are contemplated 
by ss 81 and 86, there must have heen an 
assessment or a tax imposed before any 
remedy could arise by way of appeal to 
the Deputy Commissioner. In the present 
case, if I am right in my interpretation of 
the plaint, the cause of action might be 
afforded without there having been any 
assessment or imposition of atax at all. 
When faced with this difficulty the learned 
Counsel for the respondent contended that 
the right to bring such a suit has been 
taken away by the terms ofs. 86. When 
asked “what was the special remedy 
provided in lieu of this right to bring 
such a suit, he stated that no remedy at 
allhad been provided either by way of 
suit or by recourse to a Oourt of special 
jurisdiction. 

Isseems to me clear that before an 
interpretation could be given toa statute 
that it had taken away the ordinary civil 
rights of a subject without even providing 
a remedy by recourse to a Court of special 
jurisdiction, the words would haveto be 
extremely plain and capable of no 
other interpretation. I do not see that 
reading the words of ss. 84 and 86, any euch 
necessary result must be held to follow. 
Section 84 clearly refers toa tax “under 
this Act.” That appears to me ipso facto 
to imply, that where itis alleged that the 
taxhas been levied ultra vires and not 
under the Act, the jurisdiction of the Court 
of special jurisdiction is ousted, or, at any 
rate, the jurisdiction of the Court of 
general jurisdiction is not ousted. section 
86 no doubl does not contain the words 
“under the Act” but then if goes on to state 
that the “liability of any person ..(shall 
not) be questioned in any other manner 
or by any other authority than is provided 
in this Act." These words appear to me 
clearly to imply that the word “assessment” 
isto be read as an ‘assessment under the 


Act,’ for it is clear that no “authority” 
would be provided for an assessment 
which was not under the Act. If, there- 


fore, Naubahar Hussain v. Municipal Com- 
mittee, Batala (1) intended to hold that 
even an assessment which was ultra vires 
of the Act could not be made the subject 
of a civil suit, then with the greatest res- 
pect tothe learned Judges who decided 
that case, I must humbly venture to dis- 
sent from that view. There are a number 
of rulings on similar sections which have 


always so construed the sections in 
question, and the learned Counsel for the 
respondent admitted that Naubahar 


~ 
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-Hussain v, Municipal Committee, Batala 
(1) was the only ruling which appears to 
have held to the contrary. He endeavour- 
ed to justify the decision by reason of the 
clear words of s. 86, but as I have already 
pointed out, this -is by no means so 
clear. f | 

The learned Counsel then relied on the 
words “the liability of any person to be 
taxed” and he claimed that the’ present 
suit raised this question. As pointed out 
already, ihis may bea result of the pres- 
. ent suit, and itis not the form of the pre- 
sent suit at all. But, in any case, lam 
further of opinion that the words “liability 
of any person to be assessed or taxed,” 
read in conjunction with the remaining 
words of the section, imply that the word 
“liability” is not used in the widest sense 
‘of which it is capable, but is used in the 
more limited sense of liability to pay a 
-particular tax which has been imposed. 
I, therefore, do not consider that Muni- 
cipal Committee, Sonepet v. Dharam Chand 
(2) was wrougly decided and following that 
ruling, I would hold that the Civil Court 
‘has jurisdiction totry the suit. The next 
question that arises is whether there was 
‘acontract at all between the parties. 
The learned Counsel for the respondent con- 
‘tends that there were no mutual pro- 
mises in this case at all, and that ona 
proper construction of the application 
there wasno proper cffer to build in 
“consideration of exemption from taxation. 
Rather the -application stated that the 
traders had already resolved to build the 
market and asked for a concession from 
the Municipal Committee in view of the 
‘fact tbat the Municipality stood to lose 
nothing and might gain by it. It appears 
_ to me that there is force in this conten- 
tion but itis not necessary to decide the 
point. 

The learned Counsel for the respondent 
-further contends that the contract was 
clearly of more value than Rs. 50 and 
therefore, the provisionsof s. 47 had not 
been complied with in case the Court held 
that there was a Valid contract between the 
parties. The learned Oounsel for the ap- 
-pellants, on the other hand, contended that 
‘the contract in question was incapable 
of monetary valuation and hence s. 47 did 
not apply. The words “value” or “amount 
of the contract” create no doubt some 
difficulty. Itis not clear whether as con- 
tended by the Jearned Counsel for the 
respondent, the definition of value of a 
contract should be -gain to be derived or 


‘opinion on the point because it 


‘provisions of the Act 


‘tee’ were bylaw empowered to do. 


the Crump Market. 
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expected to be derived by the parties 
from the transaction, or whether, as contend- 
ed by the learned Counsel for the appel- 
lants, the value of the contract is the mone- 
tary equivalnt of the subject-matter of 
the contract. In this particular case which- 
ever definition is accepted, it appears to me 
that it would follow that the contract was 
of tte value of more than Rs. 50, but here 
again it is not necessary’ toexpress ao final 
appears 
40 me that the matter can be decided from 
another point of view altogether. The 


‘Appellate Court held that the contract was 


void for lack of compliance with the pro- 
visions of s.70. In this Court the learned 
Counsel for the respondent has supported 
this finding by a twofold argument. It 
is contended thatthe contract is within 
the terms of s. 70, but he has further con- 
tended thatifitis not within the terms of 
s. 70, then the contract was ultra vires of 


‘the Municipality and ‘he has challenged the 
‘other. side to show under what provisions 


of the Municipal Act, the Municipality 
was empowered toenter into such a con- 
tract, which implied a premise to exempt 
in perpetuity a future building from the 
incidence of a future tax which might be 
imposed on it or from the incidence of a 
tax which might fall onit by reason of 
theextension of the octroi or terminal tax 
limits. 

It appears to me, without 
question one way or the other that the 
appellants are here on the horns of a 
dilemma. If they contend that the contract 
was within the terms of s. 70, then the 
contract is clearly invalid for non-compli- 
ance with its terms. If they contend that 
the contract is not within the terms. of 
s. 70, they are unable’ to show under what 
the Municipality 
could enter into such a contract. The 
learned Covnsel endeavoured to contend 
that the contract was merely not to ex- 
tend the boundaries of the octroi or the 
terminal tux which the Municipal Commit- 
But 
it appears tome that this does not alter 
the nature of the contract at all. It is 
obvious that the consideration, assuming 


deciding the 


‘that there was a contract on the part of 


the traders, was the assurance of the 
Municipality that they would not be taxed; 
this wouid be merely equivalent to saying 
that the consideration was non-extension 
of the terminal tax limits’ so as to include 
e Cl In fact in the ap- 
plication itself the traders stated that if 
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the boundaries were so extended they 


should be exempted from the incidence . 


ofthe tax. Itappears to me clear, therefore, 
that the essence of the contract was the 
escape fromthe imposition of the tax. 
It is also clear that this question of ex- 
empting from taxation has always been 
regarded as a very special right only to be 
considered as granted by express words in 
“the statute and only to be considered as 
exercised where and when express words 
in the statute gave the right to exempt from 
taxing. Therefore, as s. 70 is the only 
section which confers any right on the 
Municipality to exempt from taxation under 
certain conditions, and as these conditions 
do not exist here, the action of the Muni- 
cipal Committee if it did not fall within 
the terms of s. 70 was ultra vires and there- 
fore cannot constitute a valid contract 
nor bind the Municipality. The question 
of estoppel wasfinally not pressed before 
us by the learned Counsel for the appellants 
who also did not press the point whether 
the agreement to levy a professional tax 
was also a binding contract on the Muni- 
cipality. The result is that the appeal 
must he dismissed, but in view of all the 
circumstances of the case, I would leave the 
Parties to bear their own costs through- 
out. 
Tek Chand, J.—T agree. 


N. Appeal dismissed. 


MADRAS HIGH COURT 

Civil Appeal No. 77 of 1935 
April 14, 1936 
PANDRANG Row, J. 
KARUTHA SYED MUHAMMAD 
ROW THAR— APPELLANT 
VETSUS 
OFFICIAL RECEIVER, COIMBATORE 

AND ANOTAER — RESPONDENTS 

Registration Fraud--Transfer deed — Neither 
party intending to buy or sell particular item 
included—Inclusion to evade Registration Act and 
get deed registered in particular place — Registration, 
validity of—Provincial Insolvency Act (V of 1920), 
8s. 4, 53, 54~-Powers under s. 4, whether limited by 
ss. 53 and 54—Insolvency Court, if can try question 
of title of insoluent—Whether can decide validity of 
registration. 

Where the vendor neither intends to sell nor the 
purchaser intends to buy any particular item of 
property included inthe deed of transfer and the 
inclusion ofsuch property in the deed of transfer is 
a mere device to evade the provisions of the Registra- 
tion Act, there can be no effective registration of 
the deed of transfer at all. Venkatarama Rao v. 
BSobhandari Appa Rao (2), followed. 

It is open to the Insolvency Oourt unders 4, Pro- 
vincial Insolvency Act, to try the question whether 
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the insolvent is entitled to certain property or not 
when there is a dispute about the title to it. 

Jurisdiction conferred by s.4 isnot limited by 
the express powers given by ss.53 and 54 to annul 
certain transfers The Insolvency Court has juris- 
diction to decide the validity or otherwise of the 
registration of deeds ‘where neither party intends 
that certain items included in the deed should 
really passfrom oneto the other, end their in- 
clusion is only meant to enable the document to be 
registered by the Sub-Registrar of a particular 
place. Anwar Khan v. Muhammad Khan(3), Oficial 
Receiver, West Golavari, Ellore v. Sagiraju Subbay- 
ya (4) and Chittamal v. Ponnusami Naicker (5), 
followed. 

O. A. against the appellate order of the 
ae Court, Coimbatore, dated March 13, 

5. 
Mr. C. Padmanahha Iyengar, for the Ap- 
pellant. 

Mr. T. V. Ramanatha Iyer, for the Res- 
Pondents. 

Judgment.—This is an appeal from ths 
decree of the District Judge of Coimbatore, 
dated March 13, 1935, reversing on appeal, 
the order of the Additional Subordinate 
Judge of Coimbatore, dated April 28, 1934, 
on an application made under ss 53 and 4, 
Provincia] Insolvency Act, V of 1920. That 
application was made by the Official Re- 
ceiver of Coimbatore in respect of the in- 
solvency of E. M. Muhammad Ismail Saheb 
alias Mudali who was adjudicated an ingol- 
vent on December 8, 1927, on a petition 
for adjudication made by one of his creditors 
who was his own brother, on August 24, 
1927. The present application related to 
two transfers of immovable property made 
by the insolvent on July 17, 1926: one was 
asale-deed for Rs. 22,090 and the other was 
a usufructuary mortgage for Rs. 4,000, in 
favour of one Karatha Syed Muhammad 
Rowther, the appellant in the present 
appeal,.and who is the son in law's sister's 
husband of the insolvent. It was alleged 
that these transfers were without considera- 
tion and were made in bad faith with the 
object of cheating the creditors of the in- 
solvent. It was also alleged that even other- 
wise the transfers d.d not take effect 
actually as the deeds of transfer had not 
been validly registered under tue Registra- 
tion Act, the Official Receiver accordingly 
prayed that the deeds in question should be 
declared void and annulled. 

The Subordinate Judge after hearing the 
evidence came to the conclusion thit the 
transfers had been made buna fide and for 
valuable consideration. As regards the other 
question of the validity of the registration 
of the deeds of transfer, he was of opinion 
tha; if the Insolvency Court could decide 
the question, then the registration was nat 
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invalid under the law relating to registra- 
tion of documents. Theapplication was ac- 
cordingly dismissed with costs. The Official 

- Receiver appealed to the District Judge and 
in appeal it would appear that the question 
whether the transfers were made for valu- 
able consideration and in good faith was not 
actually argued and the only point argued 
before the District Judge was whether the 
learned Subordinate Judge's interpretation 
of the law regarding the jurisdiction of the 
Insolvency Court and the validity of the re- 
gistration of the deeds in question was cor- 
rect. On there. points the learned District 
Judge differed from the Subordinate Judge 
and he was of the opinion that the Insol- 
vency Court has jurisdiction to decide the 
matter and that under the latest decision of 
the Judicial Committee reported in Collector 
of Gorakhpur v. Ram Sundar Mal (1), the 
registration must be held to be invalid as 

‘neither party intended that certain items 
included in the deeds of transfer should 
really pass from one to the other .and the 
inclusion of those items was only to enable 
the documents to be registered by the Sub- 
*Registrar of Aravakkurichi instead of by 
the Sub-Registrar at Erode who would 
otherwise have had the jurisdiction to re- 
gis‘er them. 

In this appeal by the transferee, one main 
question has been argued and that is the 
question of jurisdiction. If asa matter of 
fact the Insolvency Court has jurisdiction 
to decide the validity or otherwise of the 
registration of these deeds, then it is not 
seriously attempted to be argued that the 
finding of the learned District Judge is not 
right, for, apart from’ the decision of the 
Judicial Committee relied upon by the 
learned District Judge, there is a subse- 
quent decision of the Judicial Committee 
reported in Venkatarama Rao v. 8o- 
bhunadri Appa Rao Bahadur (2), in. which 
the previous decisions on the validity of 
registration have heen reviewed and it has 
been clearly laid down that where the 
vendor neither intends to sell nor the pur- 
chaser intends to buy any particular item 
of property included in the deed of trans- 
fer and the inclusion of such property in 


(1) 56 A 468; 150Ind. Oas. 545; A I R1934 PO 
157; 110 W N 889; 40 L W 217; (1934) ALJ 779; 
67 M LJ 274; 15 PLT 531; 600 LJ 67; (1931) M 
W N 751; E 380 WN l1101;611 A 
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the deed of transfer is a mere device to 
evade the proyisions of the Registration 
Act, there can be no effective registration 
of the deed of transfer at all. The question 
of jurisdiction mainly turns on the correct 
interpretation of s. 4, Provincial Insolvency 
Act. It is argued by the learned Advocate 
for the appellant that the jurisdiction con- 
ferred by this section on the Insolvency 


-Gourt so far as the annulling of deeds of’ 


transfer is concerned, is limited to cases 
which are provided by ss. 53 and 54 of the 
Act, and that a general power of annulling 
transfers not falling within ss. 53 and 54 of 
the Act cannot be exercised by the Insol- 
vensy Court under s. 4of ihe Act. 

No doubt this view has some arguments 
to support it aud it found favour with Sen, 
J. in Anwar Khan v. Muhammad Khan (3); 
but he was in a minority, and the view of 
the majority of the Bench was otherwise, 
namely that s. 53, Provincial Insolvency Act, 
does not limit or restrict the jurisdiction 
conferred ‘upon the Insolvency Court by 
s. 4 to decide all questions of title which 
arise in cases of insolvency. The majority 
view hss been followed in The Official 
Receiver, West Godavari, Ellore v. Sagiraju 
Subbayya (4), and it was assumed in a pre- 
vious case, namely Chittanal v. Ponnusami 
Naicker (5), that it is open to the Insolvency 
Court under s. 4, Provincial Insolvency Act, 
to try the question whether the insolvent 
is entitled to certain property or not when 
there is a dispute about the title to it. 
The language employed in s. 4 is very wide, 
and though there is- the proviso that the 
powers given by that section are subject 
to the provisions of the Act, there is no 
reason to suppose that where the Act does 
not expressly limit those powers, the very 
wide powers given by that, section were 
intended by the legislature to be cut down 
by mere implication, that is to say, that 

ecause express powers are given to annul 
certain transfers by ss. 53 and 54, the 
power to annul all other transfers must be 
deemed to be withheld from the Court in 
spite of the wide powers conferred by s. 4, 
which says that the Court shall have full 
power to decide all questions whether of 
title or priority, or of any nature what- 
soever and whether involving matters of 


(3) 51 A 550; 113 Ind. Oas. 819; A I R 1929 All 
105; (1929) A L J155; Ind. Ral. (1929) All. 211 


a 64M L J397; 146 Ind. Cas. 530; AIR 1933 
Mad. 527; 37 L W 508; (1933) M W,N 206; 6 R M 278. 
(5) 49 M 762; 92 Ind, Cas. 573; AIR1926 Mad. 
363; 50M LJ 180; 23 L W 94; (1926) M W N 121 & 
72. 
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law or of fact, which may arise in any 
case of insolvency which the Insolvency 
Court might deem it expedient or necessary 
to decide for the purpose of doing complete 
justice or making a complete distribution 
of property in such a case. 

In this particular case certain very valu- 
able items of property which belonged to 
the insolvent till July 1926, were transferred 
to the appellant and the question which 
the Insolvency Court was asked to decide 
was whether these properties were etill the 
properties of the insolvent and could be 
made available for the benefit of the cre- 
ditors. Jt was certainly within the com- 
petence of the Court to decide this question 
as that question had to be decided for 
making a complete distribution of the in- 
solvent’s property in the insolvency pro- 
ceedings. In fact it would appear as if 
the bulk ofthe property of the insolvent 
was the subject-matter of the application 
before the Insolvency Court, and Fam cf 
opinion that the Insolvency Court exercised 
its discretion properly in deciding the 
matter itself instead of referring the Official 
Receiver to the ordinary Civil Court. The 
question of jurisdiction being thus decided 
against the appellant, there is really no- 
‘thing more left in the appellant’s case. For 
the question as to what was the intention 
of the parties in including certain items of 
property in the deeds of transfer is a ques- 
tion of fuct, and the finding of the lower 
Appellate Court on this question of fact is 
final. There is certainly sufficient evidence 
to support that finding. As regards the 
question whether particular items were not 
the property of the transferor at the time, 
the findings of the Courts below are con- 
current, and the correctness of these concur- 
rent findings has not been questioned be- 
fore me. The appellant set upa case of 
oral transfer cf these items to the insolvent 
sometime before the deeds were executed, 
but this story was not believed by either 
the trial Judge or by the lower Appellate 
Court. The inclusion of these items in the 
deeds of transfer was thus a mere cloak or 
device, the object of which must have been 
only to evade registration of the deeds at 
Erode, where but for the inclusion of those 
items they must have been registered. It 
was only by including them that it was 
possible to get the deeds registered af 
Aravakkurichi. The case, therefore, comes 
directly within the ambit of the latest deci- 
sion ofthe Judicial Committee in Venka- 

_tarama Rao v. Sobhanadri Appa Rao 
Bahadur (2), and therefore the finding of 
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the learned District Judge that the regis- 
tration was inoperative must be upheld. 
The appeal; therefore, fails and is dismissed 
with costs of the Official Receiver. Leave 
to appeal is refused. 


A.D. Appeal dismissed. 
SIND JUDICIAL COMMISSIONER'S 
COURT 
Full Bench 
Criminal Revision rc No. 116 of 
l ay 


November 11, 1936. 

Davis, J. O., RUPCHAND, Masta AND 
HAVELIVALA, A. J. Os. 
MUKHI TIRATHDAS— APPLICANT 
VETSUS 
JETHANAND MATVALOMAL anp 
ANOTHER— OPPONENTS 

Criminal Procedure Code (Act V of 1898), ss. 179 
181 (2)—‘Consequence’ in s. 179, meaning of— Crimi- 
nal breach of trust—Loss, if necessary ingredient of 
offence—Money agreed to be sent to S dishonestly 
misappropriated at L.—Jurisdiction to try offence— 
Held, Court at S has no jurisdiction—Penal Code 
(Act XLV of 1860), ss. 405, 43-Criminal breach of 
trust—Ingredients of offence. 

The word ‘consequence’ in s. 179, Criminal Proce. 
dure Code, must be given its ordinary grammatical] 
meaning, so that if any consequence ensues which jg 
not a necessary ingredient ofan offence, the Court 
in the jurisdiction of which that consequence ensues 
has jurisdiction. The ordinary grammatical mean. 
ing of the word “ consequence,” construing s. 179 
Oriminal Procedure Code, as a whole, is a conse. 
quence which is a necessary ingredient of an offence, 
Lp. 91, col. 1.) j 

The offence of criminal breach of trust consists in 
a person dishonestly miseppropriating or converting 
entrusted property to his own uss or dishonestly 
using or disposing of that property in violation of 
any direction of law or ofany legal contrast, and 
it is the dishonest misappropriation or conyer- 
sion or user or disposal as thecase may be that ig 
the essence of the offence. If money is to be sent to 
Sukkur which is dishonestly misappropriated or 
converted or used or disposed of within the mean- 
ing of s. 405, Penal Oode, at Lucknow and is not 
sent to Sukkur, it cannot be s1id that it was dis- 
honestly misappropriated or converted or used oy 
disposed of at Sukkur, nor does s. 43, Penal Code 
make any difference to the case. It may be said 
that the failure to send it to Sukkur is evidence of 
dishonest misappropriation or conversion or user or 
disposal at Lucknow, but a jurisdiction is not to 
be determined by the place where evidence is to be 
found but by the place where the offence is com. 
mitted. Jurisdiction, so far as the offence of crimi- 
nal breach of trust is concerned, is quite clearly 
and specifically provided for ins. 181 (2), Criminal 
Procedure Code, and not by 8.179. The Sukkur 
Court in this case has, therefore, no jurisdiction to t 
the offence. Inre Jivandas Savchand (1), followed 
cone Singh v. Emperor (3), overruled [p. 99) 
col, 2. 

[Case-law discussed, ] 


Cr. R. App. from a reference of’ Davis, 
a and Mehta, A. J, O., dated August 13, 
1936. 
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Mr. Dipehand Chandumal, for the Appli- 
cant. : 
Mr. B. P. Samtani, for the Opponent. 
Mr. Charles M. Lobo, for the Crown. 
Davis, J. C.—This reference to the 
ull Bench raises a question of- the 
interpretation of s. 179, Criminal Procedure 
Code, in respect of two offences under 
s. 405, Indian Penal Code--criminal breach 
of trust. According to the order of the Dis- 
trict Magistrate, Sukkur, which is the besis 
of this reference, the complainant and the 
accused were doing business together 
and the accused: managed the business at 
Lucknow in partnership with the complain- 
ant,and on the dissolution of partnership 
it was agreed that certain sums that were 
due to the frm should be collected by 
the accused. at Lucknow and remitted to 
_the complainant at Sukkur. The accused 
collected the sums due but failed to remit 
them, and a complaint was made by the com- 
plainant against the accused for an offence 
under s, 405 of the Penal Code. ‘The Mukh- 
tiarkar and First Class Magistrate, Sukkur, 
took the view that the Sukkur Court 
had no jurisdiction and dismissed the com- 
. plaint, and in the application for revision 
-the District Magistrate took the same view. 
He cited in his order many cases of High 
Oourts and he relied finally on the case of 
.the Bombay High Courtin In re Jivandas 
Savehand (1) a Full Bench decision, which 
overruled the previous decision of a Divi- 
sion Bench of that Court, in Emperor v. 
Ramratan Chunilal (2). As, however, 
-there is still ə decision of this Court in 
Gobindsingh v. Emperor (3) which follows 
‘the decision of the Bombay High Court in 
Emperor y. Ramratan Chunilal (2), which 
has now been overruled, the Sind decision 


“still binds the Subordinate Courts in Sind. . 


Section 179, Criminal Procedure Code, is as 


follows: i as 

“When a person is accused of the commission of any 
offence by reason of anything which has been done, 
and of any consequence which has ensued, such 
offence may be inquired into or tried by a Court 
within the local limits of whose jurisdiction any such 
thing has been done, or any such consequence has 
' ensued”. . h i h 

So far as the interpretation of this section 
is concerned, we may say, with respect, 
that we agree with the view of the Full 
Bench of the Bombay High Court in 


(1) 55 B59; 129 Ind, Cas, 385; A I R 1930 Bom, 
490; 32 Bom. LR 1195; 32 Or. L J 331; (19 0) Or. 
Gas. 1026; Ind. Rul. (1931) Bom. 461 (F B’, 

(2) 46 B 641; 65 Ind, Oas. 637; A IR 1922 Bom. 39; 
23 Or. L J 173; 24 Bom. L R 46. 

(3) 228 L R 404; 114 Ind, Cas. 99; AT R 1929 
Sind 30; 30-Or, L J 249. 3 
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In re Jivandas Savehand (1) and we dis-" 
agree, with respect, with the view of this 
Court in Gobindsingh v. Emperor (3). In 
the case of Gobindsingh v. Emperor (3), 
which was a case of criminal breach of 
trust by an up-country agent, the gist of 
the judgment is contained in the following 
three paragraphs: 

“Now it has been urged that the person is not 
charged with criminal breach of trust by reason of 
the fact that loss has ensued ata particular place 
but by reason of the fact that he has done certain 
acts with a certain intention, the fact of loss not 
being an ingredient. I am of opinion, however, that 
this is amatterin which an over-precise application 
of the letter of the law would confound legal certainty 
and result in hardship and defeat the intention of the 
legislature which is that wrong-doers should be 
brought to justice. Itis the practice of the Courts in 
Sind to follow the decisions ofthe Bombay High 
Court, and apart from that I think the decision in 


‘Emperor v. Ramratan Chunilal (2) is founded on 


right principles and that it isa decision which this 
Court should follow.” = 

The Bombay decision in Emperor v. 
Ramratan Chunilal (2) seems to have 
been decided upon the point that the 
word ‘consequence’ in s. 179, Oriminal 
Procedure Code, must be given its ordinary 
grammatical meaning, s0 that if any con- 
sequence ensues which is not a necessary 
ingredient of an offence, the Court in the 
jurisdiction of which that consequence en- 
sues has jurisdiction. In Emperor v. Ram- 
ratan Chunilal (2) the learned Chief Justice 
Sir Norman Macleod, said: 

“The whole question seems to me to depend on 
whether we must give tothe word ‘consequence’ in 
s. 179 its ordinary grammatical meaning or whether 
we are bound to restrict it to meaning a consequence 
which is a necessary ingredient of the offence. I see 
no justification for holding that the ordinary meaning 
should not be given to the word ‘consequence’ in 
s. 179, and the argument in Queen-Empress v. O'Brien 
(4) seems clearly pertinent in reference to this point, 
For instance, an agent might be given goods by his 
employer to sell at various places, and if he per- 
formed the trust imposed upon him he would be 
bound to pay the proceeds of the goods which had 
been sold, to his employer. If hedid not, and if his 
employer charged him with criminal mis- 
appropriation, it would be exceedingly difficult to 
prove at what place he had sold any part of the goods 
and misappropriated the proceeds. It seems to me 
that s. 179.was intended to apply to such cases so as 
to enable an employer to file his complaint in the 
Court within whose jurisdiction the loss was alleged 
tohave been incurred. In my opinion, therefore, the 
decisions of the Allahabad High Court should be 
followed and there is no reason toadmit this 
application for revision of the Sub-Divisional Magis- 
trate’s order.” S 

And with reference to this judgment, the 
learned Chief Justice, Sir Joha Beaumont 
in In re Jivandas Savehand (1 said: 

“With great deference to the learned Chiet Justice, 
it seems to me that the question is not whatis the 
natural and grammatical meaning of the word 

(4) 19 A 111; A W N 1896, 191. 
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consequence per se, the question is what is the 
natural and grammatical meaning of the word 
‘consequence’ in the context in which it appears in 
s.179, and as I have already pointed out, in my 
view, having regard to the context there, the con- 
sequence is to be part. of the offence. Then the 
learned Chief Justice goes on (at p. 645*): 

‘Yor instance, an agent might be given goods by 
his employer to sell at various places, and if he 
performed the trust imposed upon him he wonld be 
bound to pay the proceeds of the goods which had 
been sold to his employer. Ifhe did not, and if his 
employer charged him with criminal mis- 
appropriation, it would be exceedingly difficult to 
prove at what place he had sold uny part of the 
goods and misappropriated the proceeds, It seems 
to me that s. 179 was intended to apply to such cases 
so as to enable an employer to file his complaint in 
the Court within whose jurisdiction the loss was 
alleged to have been incurred.’ 

Well, that is a difficulty which impressed itself 
upon several learned Judges who held that s. 179 
applied to cases of criminal breach of trust, but to 
my mind the answer to it is provided by s. 181, 
sub-s. (2) It may be difficult to prove the place at 
which the misappropriation took place, because 
misappropriation depends upon the intention of the 
accused, and it may be difficult to prove at what 
momentoftime and at what place he assumed a 
dishonest intention, but then you are given the option 
by s. 181, sub-s. (2), to take proceedings in the Court 
in which the money was received, and there can be 
no difficulty in proving where the money was 
received, or if that fact:cannot be proved, then the 
charge must necessarily fail because you cannot 
convict a man of misappropriating money unless itis 
first shown that he received the money. Therefore, 
it seems to me that the difficulty suggested by Sir 
Norman Macleod does not really arise. In my view 
this case of Emperor v. Ramratan Chunilal (2) 
is based on a wrong view of s. 179, and we ought to 
overrule it, and this Court should come into line 
with the High Courts of Calcutta and Madras, and 
hold that s. 179 has no application to cases of 
criminal breach of. trust.” 

It is for us easy to be wise after the event 
but if the word “consequence” in s. 179 is to 
be construed as a consequence which does not 
involve part of the offence or which is nct a 
necessary element of the offence, we are at 
once faced with a difficulty as to how far the 
consequences which ensued from an offence 
are to be followed. The answer of the 
learned Advocate was that this Court will 
be concerned with direct and not with the 
indirect consequences of an offeuce. But 
this argument itself appears to us to show 
the difficulty which lies in its acceptance. 
For what is or is not direct or indirect con- 
sequence of an offence within the meaning 
of s. 179, Criminal Procedure Ccde, will 
obviously be in each case a question of 
argument and debate. In each of the illus- 
trations given in s. 179, Criminal Procedure 
Code. it is clear that the consequence 
which ensues is a necessary element of the 
offence. Illustrations are not exhaustive and 
will not in case of conflict with the express 
+ #Page of 46 B.— [fid] 
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words of the section override those words. 
Nevertheless in this case there appears no 
such conflict, and it appears to us that the 
ordinary grammatical meaning of the word 
“consequence,” construing s. 179, Criminal 
Procedure Code, as a whole, is a consequence 
which is a necessary ingredient of an 
offence. The question then arises as to 
whether loss is a necessary ingredient of 
an offence under s. 405, Indian Penal Code, 
so that if the money of a certain person is 
dishonestly misappropriated cr converted or 
used or disposed of in violation of any law 
or contract and loss ensues to that person in 
consequence, the Court within the limits 
of which that person happens to reside or 
carries on the business has jurisdiction. 
Section 405, Indian Penal Code, is as follows: 

“Whoever being in any manner entrusted with 
property or with any dominion over property, dis- 
honestly misappropriates or converts to his own use 
that property, or dishonestly uses or disposes of that 
property in violation of any direction of law 
prescribing the mode in which such trust is to be 
discharged, or ofany legal contract, express or 
implied, which he has made touching the discharge 
of such trust, or wilfully suffers any other person so 
todo, commits “criminal breach of trust.” 

In our opinion, loss is not in itself a 
necessary ingredient of an offence under 
this section. The essence of the offence is 
the misappropriation or conversion or user 
or disposal with dishonest intention. As 
pointed cut by the learned Chief Justice in 
the case of In re Jivandas Savchand (1), 
loss is not itself a necessary ingredient of 
an offence of criminal breach of trust. The 
learned Chief Justice says at p. 764: 

“Now it seems to me clear from that definition of 
criminal breach of trast that loss to the principal 
or anybody else is nota necessary ingredient, In- 
deed, 1 can conceive of cases in which no loss would 
in fact be incurred. Suppose that a principal in 
Bombay entrusts an agent in Rangoon with the 
collection of moneys with directions to place the 
moneys in the account of the agent, but not to draw 
on that account except for the purpose of paying 
over the balance to the principal on the first of each 
month, then in such a case, ifthe agent improperly 
draws moneys out of the account and places them 
in the name of a third party at another Bank, with 
the dishonest intention of robbing hie principal, 
and before the month expires the act is discovered 
and the agent then restores the money and the whole 
balance is paid over tothe principal on the first 
day ofthe next month, I am unable to see that 
the principal has suffered any loss at all, although 
I think it clear that the agent has committed 
criminal breach of trust. However, no doubt, loss tu 
the principal is the normal consequence of a criminal 
breach of trust, thoughas I have said the logs is 
not under the definition in s. 405 an essential part 
of the charge.” , i 

With reference to this poiat Madgavkar, 
Ja in his judgment at p. 85*, says: 

“The decision which appeals to me most is the 


*Pages of 55 B.—[Ed.] 
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judgment of Mukerji, J. in Gunananda Dhone v. 
Santi Prokash Nandy (5), followed in Yacoob Ahmed 
v. V.M. Abdul Ganny (6), I agree entirely with the 
view of the learned Judge that criminal breach of 
trust is not an offence which -counts as one of its 
factors the loss, which is the usual consequence of 
the act, and that it is the act itself which in law 
amounts to the offence, apart from any such con- 
sequence; and therefore the jurisdiction to try an 
offence of criminal misappropriation or criminal 
breach of trust is governed by s.181, sub-s (2), and 
not bys. 179. The only doubt in my mind is as 
regards the class of cases referred to in the con- 
cluding portion of the judgment, where by reason 
of the secrecy ohserved by the accused doubt exists 
as to the exact manner, point of time or place where 
the misappropriation and conversion, ete., takes 
place, all matters within the special knowledge of 
the accused himself, and not of the complainant 
who can only judge from any overt act of the ac- 
cused showing the dishonesty, which is essentially 
necessary to be proved. In such cases, if and 
where the accused is under liability to render ac- 
counts at a particular time and fails to do so, such 
failure may be the first overt, dishonest act to the 
complainant's knowledge, and the Court within the 
local limits where such failure takes place may 
have jurisdiction. But where the offence is com- 
pleted atone place, the further liability to render 
accounts at another place and failure in rendering 
such false accounts. at the second place does not 
confer jurisdiction under s. 179 upon the Magistrate 
at the latter place since the offence is already com- 
pleted atthe former place. At the same time, as is 
conceivable, where the offence is not completed as 
far as the knowledge and belief of the complainant 
goes, in the place where the money was first sent, 
but the dishonest intent which is a necessary in- 
gredient is only completed not merely as evidence 
but actually as factum of dishonesty by some act 
such as the rendering of accounts, then Iam un- 
able to say that even under s. 181, sub-s. (2), the 
Criminal Oourts in the latter place are excluded 
from jurisdiction.’ In my opinion, the matter entirely 
depends upon where the act of criminal misappro- 
priation including the dishonest intent is completed 
as far as the knowledge and belief of the com- 
plainant according to the complaint go. In such a 
case I agree with Mukerji, J. that the Courts in the 
place where the act is completed may have juris- 
diction even though they may be different from the 
place where the money has been originally sent by 
ihe complainant. 

“Ooming to the Bombay decisions, the decisions on 
cheating, such as Emperor v. Jamnadas Vasanji (7), 
have no bearing on the present question: Emperor 
v Ramratan Chunilal (2, has been followed ih 
Emperor v. Gafur Karimbux (8, in which Re 
Rambilas (9), is distinguished. Without adding 
to the reasons of my Lord, the Chief Justice, it 
appears to me that the question “of grammatical 
meuning of the word ‘consequence’ does not arise at 


(5) 29C W N 432; 86 Ind. Cas. 213; AIR 1995 
ca U A 725; 4LO L J 80. 
; 111 Ind. Cas. 860; AIR 1928 Rang. 
E Be J a4 oe 
7) om. L R 389; 29 Ind, Cas, 65; AIR 1915 
Bom. 46; 16 Cr. LJ 433. ee 
(8) 32 Rom. L R 785; 127 Ind. Cas.-177; A I R1930 
Bom, 358; 31 Cr. LJ 1155; (1930) Or, Cas. 790; Ind. 
(9) ; 26 Ind. Oas,136;A IR 1915 Mad. 
600; 15 Cr. L J 688; 29M L: J175; 16-MLT 305; 
(1914) MW N 894. ? 
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all. By reason of the initial words and sentence 
ofs. 179, unless the offence of which the person is 
accused isan offence not only by reason of some- 
thing which he has.done, but also of some con- 
sequence which hay ensued, s. 179 has no applica- 
tion, and it is not necessary to distinguish the 
grammatical and the other meaning of the werd 
‘consequence, nor to distinguish between conse- 
quence, direct and indirect, immediate and remote. 
As Ihave already stated above, criminal misappro- 
priation is not an offence in which the ingredient 
of loss enters. Svetion 179 is, therefore, excluded 
in my opinion, and I agree that in this view we 
must overrule the view and the decision in Emperor 
v. Ramratan Chunilal (2), and Emperor v. Gafur 
K arimbua (8), in su far as it is based on the former 
case, 


It appears to us that the offence of crimi- 
nal breach of trust consists in a person 
dishonestly misappropriating or converting 
entrusted property to his own use or dis- 
honestly using or disposing of that prop- 
erty in violation of any direction of law or 
of any legal contract, and tkat it is the 
dishonest misappropriation or conversion or 
user or disposal as the case may be that 
is the essence of the offence. If money is to 
be sent to Sukkur which is dishonestly 
misappropriated or converted or used or 
disposed of within the meaning of s. 405, 
Indian Penal Code, at Lucknow, and is not 
sent to Sukkur, we cannot see how it can 
be said that it was dishonestly misappro- 
priated or converted or used or disposed of 
at Sukkur, nor do we see that s. 43, Indian 
Penal Code, makes any difference to the 
ease. It may be said that the failure to 
send it toSukkur is evidence of dishonest 
misappropriation or conversion or user or 
disposal at Lucknow, but a jurisdiction is 
not to be determined by the place where 
evidence isto be found but by the place 
where the offence is committed. We 
ourselves are of the opinion that jurisdic- 
tion, so far as the offence of criminal breach 
of trust is concerned, is quite clearly and 
specifically provided for in s. 181 (2), 
Criminal Procedure Code, and that the juris- 
diction given there is sufficiently wide for 
all purposes. Section 181 (2), Criminal 
Procedure Code, is as follows: 


“The offence of criminal misappropriation or of 
criminal breach of trust may be inquired into or 


tried by a Court within the local limits of whose 


jurisdiction any part of the property which is the 
subject of the offence was received or retained by the 
accused person or the offence was committed.” 


It is argued that ss. 177, 179 and 181, 
Criminal Procedure Code, are not mutually 
exclusive. We do not say that if it could 
be. showa that the facts of a case are within 
the provisions of s. 179, Criminal Procedure 
Code, and not. within the provisions of 


‘Ss. 181 (2), that section will not apply to-an 
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offence merely because ib is an offence 
under s. 405, Indian Penal Code. But we 
ourselves at present do not know of a tase 
under s. 405, Indian Penal Code, which will 
not be covered by s. 181 (2), Criminal Pro- 
cedare Code, but will be cuvered by s. 179, 
Criminal Procedure Code. So far ass. 177, 
Criminal Procedure Code, is conzerned, the 
provisions of that section are clearly, so 
far as the criminal breach of trust is con- 
cerned, covered by s. 181 (2), Criminal Pro- 
cedure Code, because it is held that loss is 
nota necessary ingredient of an offence of 
criminal breach of trust. Section 181 (2), 
Oriminal Procedure Code, clearly extends 
the jurisdiction of Courts in offences of this 
nature. This section provides that the Court 
has jurisdiction within whose limits not only 
the offence was committed but the property, 
the subject-matter of the offence, was re- 
ceived or retained, so that the Court has 
jurisdiction where property, the subject of 
the offence, was received or retained by the 
person charged before the dishonest inten- 
tion was acquired and the property was 
misappropriated. The first receipt for re- 
tention may be honest, but nevertheless 
the Court within whose jurisdiction it was 
received or retained has jurisdiction. There 
appears tous no conflict between ss. 179 
and 181 (2), Criminal Procedure Code, and 
that in effect because of the nature of the 
case they are mutually exclusive, 

In our opinion, therefore, the interpreta- 
tion of s. 179, Criminal Procedure Code, as 
contained in this Court’s ruling in Gobind- 
sing v. Emperor (8), is wrong and the view 
taken by the Bombay High Court in In re 
Jivandas Savchand (1), in the judgment 
of the learned Chief Justice is right and 
this Court should follow it. But another 
argument based upon the particular facts 
of this “case was pressed upon us, reliance 
being placed upon the case in Mohru Lal 
v. Emperor (10), and as it arises out of the 
order of the District Magistrate, Sukkur, 
we must consider it. The argument is that 
as the agreement was that the money 
should be paid to the complainant at 
Sukkur, so failure to make that payment 
at Sukkur gives the Sukkur Court jurisdic- 
tion. The most material part of the judg- 
ment in that case is as follows: 

“This section falls into two parts, The first part 
is a positive part and deals with dishonest mis- 
appropriation or conversion of property. To charge 


2 person under this part of the section, there should 
be an allegation that at a particular time and 


(10) A IR 1936 All, 193; 160 Ind. Cas. 356; 37 Cr. 
L J 284; (1936) Or. Oas, 214; (1936) ALJ 3; 58A 
644; (1936) A Ù R 107; 8 R A 595. . 
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place that person had dishonestly misappropriated 
or converted to his own use property which was 
entrusted to him, Now, the second part of the sec- 
tion may be a negative part. It consists of dis- 
honestly using or disposing of property in violation 
of (a) any direction of law, or (b) any legal contract 
touching the discharge of the trust. Where there 
is“a violation ofa direction of law or a legal con- 
tract, the proof of that violation may be by negative 
evidence that the direction of law orthe contract 
has or not been fulfilled. We are of opinion that 
where the direction of law or the contract requires 
that the accused should dispose of the property at 4 
particular place, then the Court having jurisdiction at 
that place will have jurisdiction to try the offence 
of the second part of s. 405, Indian Penal Vode, 
where there is a charge that the accused has failed 
to comply with the direction of law or the legal 
contract and has failed to carry out his duty at 
that place. The first part of s, 405 will apply where 
it is kaown that the accused had dishonestly mis- 
appropriated or converted to his own use certain 
property at a particular place and the jurisdiction 
to try the accused will be at the place where that 
dishonest misappropriation or conversion has taken 
place. But where it is alleged that the accused 
has failed to account for the property then the 
second part of s. 405, Indian Penal Code, will apply, 
and jurisdiction exists at the place where the prop- 
erty should have been delivered by the accused.” 

Now, with very great respect to the 
learned Judges who decided that case, 
reading through s. 405, Indian Penal Code, 
we cannot see that that section is divided 
into positive partsor negative parts at all. 
Throughout the section it appears to us 
that the offence consists of dishonestly mis- 
appropriating or converting property or 
dishonestly using or disposing of property 
in violation of any direction of law or of 
any legal contract within the provisions 
of that section. It is the dishonest mis- 
appropriation or conversion or user or 
disposal, as the case may be, which is the 
very heart of the offence, and we cannot, 
With respect, see how ss. 43, Indian. Penal 
Code assists the matter. Section 43, Indian 
Penal Code, is as follows: 

“The word ‘illegal’ is applicable to everything 
which is an offence or which is prohibited by law, or 
which furnishes ground for a civilaction: Anda 
person-is said to be ‘legally bound todo’ whatever 
it is illegal in him to omit.” a 

Now reading the words of that section 
and s. 405, Indian Penal Code, we cannot 
see how the words of s. 43, Indian Penal 
Code, fit in with the words of s. 403, Indian 
Penal Code, at all. Itis true that an act 
includes an omission. Section 32, Indian 
Penal Code is as follows: 

“In every part of this Code, excəpt where a 
contrary intention appearsfrom the context, words 
which refer to acts done extend also to illegal omis- 
sions.” 

But it is ditficult to think of a case where 
the criminal breach of trust is committed 
only by omission. Omission to deal with 
property in accordance with the direction 
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of law or legal contract must, we think, be 
preceded by some dishonest user or disposal 
before the offence under s. 405, Indian 
Penal Code is committed at all. But once 
the dishonest user or disposal is committed, 
then the offence is completed and there is 
no room for the application of s. 43 or s. 32, 
Indian Penal Code. In Mohan Lal v. 
Emperor (10) the learned Judges said: 

“Having considered all these rulings, we are of 
opinion that the propositions in regard to jurisdic- 
tion for cases falling under s. 405, Indian Penal 
Code, enunciated by us in the earlier part of this 
judgment, are correct. On that view of the law in 
the present case the Magistrate at Oawnpore had 
jurisdiction because the allegations in the complaint 
are that the accused withheld money collected by 
him and did not forward it to Cawnpore. There 
is no charge that he misappropriated or converted 
to his own use the money at any particular place 
and his offence consists in failing to carry out his 
contract and remit the money or bring the money 
to Oawnpore. He was guilty of an illegal omission. 
Section 43, Indian Penal Code, lays down that a 
person is said to be ‘legally bound to do’ whatever 
it isillegalin him toomit, He was legally bound to 
remit this money to Cawnpore and he failed to do 


so. He, therefore, committed an offence within the- 


Jurisdiction of the Magistrate in Cawnpore by his 


illegal omission to send or bring the money to. 


Cawnpore. We consider, therefore, that the Magis- 
trate at Cawnpore had jurisdiction to try this case. 
We accordingly refuse this reference and direct that 


the record be returned to the Magistrate through the. 


learned Sessions Judge.” 

With all respect, we think the learned 
Judges made jurisdiction dependent upon 
the place where proof of the offence is 
fortheoming and not upon the place where 


the offence was committed. We think that. 


in case of doubt s. 182, Criminal Procedure 
Code, makes all necessary provision for 
jurisdiction. In the case before us it is 
alleged, though not proved, that according 
to tne terms of the dissolution of the 
partnership, the money collected at Lucknow 
was tobe sent to Sukkur, but it was not 
sent to Sukkur, because it was dishonestly 
misappropriated or converted or used or 
disposed of within the provisions of s. 405, 
Indian Penal Code at Lucknow. The 
“failure to send the money was a failure to 


send from Lucknow, because of the offences, 


there committed so that the omission to 
receive it at Sukkur is merely proof of the 
failure to send it from Lucknow and of 
evidence of the commission there of the 
offence which presumably preceded the 
failure to send. We think, therefore, that 
on the facts alleged in this complaint, the 
Sukkur Court had no junsdiction to try 
tuis case and we answer the reference ac- 
cordingly. 

Mehta, A. J. C.—I concur. 

Haveliwala, A. J. O.—I concur. 
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Rupchand, A. J. C.—The allegations 
upon which the complainant seeks to give 
jurisdiction to the 
these. 


carried on at Lucknow. 
their partnership by an agreement made 
at Sukkur. It is the case of the com- 


- plainant that all the outstandings of the 


business were taken over by him, the 
accused agreeing to remit to him at Sukkur 
all partnership outstandings he was able 
to recover; and that as the accused had 


failed to account for such recoveries, it. 


was competent for him to file a complaint 
against the accused for criminal breach. 
of trust in the Sukkur Court. The 


trying Magistrate and the D. M., Sukkur,. 


before whom an application for revi- 
sion against the order of the try- 
ing Magistrate was filed, have both 


held that the Sukkur Court has no juris- 
diction. Weare asked to hold that both 
the Courts were in error in declining 
jurisdiction to entertain the complaint. 
Sections 177 to 185, Criminal Procedure 


Code, deal with the venue or the place of 
Section 177 reiterates. 


the trial of crimes. 
the well-established common law rule 
referred to in Halsbury’s Laws of England, 
Vol. 9, Para. 83, that the proper and ordi- 
nary venue for the trial ofa crime is the 
area of jurisdiction in which, on -the evi- 
dence, the facts occurred and are alleged 
to constitute the crime. But this rule is 
subject to several well-recognized excep-, 
tions, and some of these exceptions are 
contained in the subsequent sections of 
the Code. We are at present concerned 


with only two of them. One of them is: 


contained in s. 179 which is of general 
application and another with which we, 
are concerned is contained in s. 181 (2) 
which refers 
criminal breach of trust and criminal mis- 
appropriation. 

Now, the common rule referred to 
above, determines the venue of an offence 
commenced and completed within the 
territorial jurisdiction of one and the same 
Court. Kut a criminal offence may be 


commenced within the jurisdiction of one - 


Court and completed within the jurisdiction 
of another Court. And it stands to reason 
that such an offence may be tried by 
either the Court in which it was commenced 
or the Oourtin which it was completed: 
Tt was so provided in England by s. 12 of 
(1826) 7 Geo. IV, Oh. 64, In the Ori- 
minal Procedure Code of 1861, which is 


Court at Sukkur are, 
The complainant and accused were, 
Pariners in a certain business which was. 
They dissolved’ 


specifically to offences of’ 
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the first Code applicable. to the mosfussil 
Courts in British India, the Legislature 
made a similar provision in s. 27 of that 
Code which corresponds to s. 179 of the 
present Cade, except that the illustrations 
to s. 179 have been added to it by sub- 
sequent enactments. The words used by 
the Indian Legislature are however differ- 
ent from those contained in the English 
Act. It is, therefore, necessary to interpret 
in the first instance the words of the section 
in the Criminal Procedure Code accord- 
ing to their grammatical and ordinary 
Meaning and without any aid from the 
English decisions. This section lays down 
in clear and unambiguous terms that 
where a person is accused of the com- 
mission of an offence by reason not only 
of an act done by him (which includes 
an illegal omission, see s. 32, Indian 
Penal Code, and s. 8, General Clauses Act); 
but also by reason of the consequence which 
hes ensued from such act, he may be 
tried either at the place where he has done 
the act or at the place where the consequence 
of such act has ensued. This section 
therefore contemplates two things. The 
first is that the offender 


-followed from such act and the offender 
is being tried for the offence as a result 
of both the act and the consequence ; or 
in other words, the act done by him does 
not by itself render him liable for the 
offence ; and that it is. the act coupled with. 
the consequence which constitutes the 
offence and makes him liable forit. That 
being so, there is hardly any scope for 
argument that the consequence referred to 
in this section does not mean the conse- 
quence whichis one of the ingredients of the 
offence. 

The Legislature is not concerned with 
the motive which induces a complainant 
to lodge his complaint in a particular 
Court but with the question, what is the 
proper forum for trial of an offence. Where 
the offence is cemmenced and completed 
in the same forum, s. 177 comes into play. 
But where it 1s commenced and completed 
in two different forums, then the com- 
plaint may be filed in either place. If 
there was any doubt upon that point it is 
amply removed by a reterence to the illuste 
rations which have been added to this 
section. It is no doubt true that these 
illustrations are not exhaustive, but there 
can be no doubt that they give some 
indication of the presumable intention of 
the legislature: see. the observations of 
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Birdwood, J., in Queen-Emprzss v. Fakir- 
appa (11), and also the observations cf 
their Lordships of the Privy Council in 
Subrahmanya Iyer v. Emperor (12), at p. 97# 
where itis said: The illustration of the 
section (s. 234) is sufficient for what is 
meant. 

Illustrations (a) to (e) of s. 179 refer to 
cases where the act complained of and 
the consequence resulting therefrom have 
taken place in different parts of British, 
India ; while Ill (d) refers to the act com: 
plained of having been committed outside: 
British India and its consequence having: 
taken place in British India. But all 
these illustrations show clearly that the 
consequence complained of is an ingredient- 
of the offence for which the accused is put 
on his trial. lllustrations (a) and (b) refer 
to cases where the act of the accused in 
Causing an injury is an offence by itself, 
but coupled with the consequence which 
follows it is a more serious offence; and 
if the accused is to be tried for the more 
serious offence he may be tried wither in 
the places where the act was committed 
or in the place where the consequence en- 
sued. It ıs true that none of these illus- 
trations specifically refer to a trial forem- 
bezzlement .or criminal breach of trust, 
But before dealing with the Indian cases- 
on that point it will perhaps not be out of 
place to refer to three cases which deal 
with the venue of the English Courts in 
prosecutions for embezzlement. These are: 
R.v. Murdock (13), R. v. Rogers (14) and: 
R. v. Treadgold (15). 

In the first case the defendant who wag 
employed as a travelling salesman by a 
tradesman living at Nottingham received 
two sums for his master in the county of 
Derby, appropriated them to his own use 
and neglected to return and account to his 
master for the money as it was his duty 
to do. Two months afterwards he was met 
by his master in .Nottingham, and be- 
ing asked by his master respecting these 
two sums, said that he was very sorry for 
what he had done and that he had spent 


the money. It was held that ie 
ETT there was evi 


(12) 25 M 61 at p, 95; 28 14 257; 3 Bom. : 
50 WN 266; 11 M LJ 233; 2 Weir 271; 8 ey 0} 


(PC) i 
(13) (1851) 21 L J MO 22;5CoxOC 360: . 
19; 2 Den. 298; T&M 60418 LT lin ie ee 
d4) (1877) 47 L JM C 1l; 14 Cox O C92? 
D 28; 37 L T473; 42 J P 37: 26 W R 6l PARED 


(15) (1878) 48L JM C 104; 14 Cox OG 220; 
291; eh JP 23, ox OC 220; 49 LT 
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dence to go to the jury of an embezzle- 
ment in Nottingham and, therefore, the 
defendant was righily tried there. 

In the second case, a clerk whose duty 
it was toremit at once to his emplovers 
in Middlesex all monejs collected by him, 
collected at York on April 18, a sum of 
money but never remitted it. On April 21, 
he wrote and posted at Doncaster to his 
employers in Middlesex a letter which was 
intended to make them believe that he 
had not collected the money in question. 
The letter was received by the employers 
in Middlesex. It was held that the receipt 
of the letter in Middlesex was evidence of 
embezzlement within the jurisdiction of 
that Oourt. It was further held that on 
these facts there was evidence of embes: 
zliement st Yorkshire and the defendant 
could be tried at either place. 

In the third case, the defendant was a 
commercial traveller and it was his duty 
to remit daily to his employers who resid- 
ed in London the money which he collect- 
ed. On Ist and 2nd November he collect- 
ed money at Newark which he never re- 
mitted and did not account for till the first 
week in April when one of his employers 
went to Grantham where the defendant re- 
sided, saw him and taxed him with receiv- 
ing moneys and not accounting for them. 
The defendant there and then handed to 
his employers a list: of the moneys col- 
lected and not accounted, including that 
Sale by him on lst and 2nd Novem- 

er. 
goner returned from Newark (which is-with- 
in 15 miles of Grantham) to Grantham 
where the defendant resided on either of 
the days on which he received the money, 
nor indeed was there evidence that he was 
at Grantham between the time he received 
the money and the time when he met his 
employer there. It was held upon the facts 
that there was no evidence of embezzle- 
ment at Grantham and that the defendant 
could not, therefore, be tried there. 

Now, in none of these cases was it held 
that the offence of embezzlement was triable 
at the place where the employer resides or 
where the amount was payable to him. Nor 
was it held that the fact that the defend- 
ant had failed to account for money at the 
place he had contracted to do was a factor 
to be considered in determining the venue. 
The law on this subject has been fully dis- 
cussed. in the second case referred to above. 
In that case at p. 14*, Field, J., has said ; 

“There is a distinction between that which is 
—# Page of (877) 47 L, J, M. Gia] 





There was no evidence that the pri- 
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evidence of a crime, and the crime itself. It is 
not sufficient that there ehould be evidence of the 
crime in the county in order to give jurisdiction. 
In Rex v. Taylor (16) the very principle I contend 
for was laid down by Lord Alvanley in delivering 
the judgment of the Court. He says: ‘In the present 
ease no doubt can be entertained. The prisoner, 
being sent over Blackfriars Bridge, into the county 
of Surrey, there received ten shillings for his master. 
The receipt of that money was perfectly legal, and 
there was no evidence that he ever came to the’ 
determination of appropriating the money to his 
own use until after he had returned into the county 
of Middlesex . ... In such a case as this, there- 
fore, even if there had been evidence of the pri- 
soner having spent the money on the other side of 
Blackfriars Bridge, it would not necessarily confine 
the trial of the offence to the county of Surrey. 

“But here there is no evidence of any act to bring 
the prisoner within the statute until he is called 
upon by his master to account. When called upon 
by his master to account for the money, the prisoner 
denied that he had aver received it, This was the 
first act from which the jury could with certainty say 
that the prisoner intended to embezzle the money.” 

There can also be no dispute that the 
non-accounting or non-payment of money 
is merely evidence of the crime of embez- 
ziement and not the crime itself. In A. 
vy. Davison & Gordon (17), Baron Alderson 
has said : . 

‘TE the non-accounting was the offence, no doubt 
the omission took place in England; but the ques- 
tion is whether the non-accounting is embezzlement. 
... Where the:e is no evidence of fraudulent 
embezzlement, except the non-aceounting, the venue e 
may be laid in the place where the non-accounting 
occurred, that is, of course, if the prisoner 
was there at the time of the non-accounting, be- 
cause the jury may presume that there the fraudulent 
misappropriation was made; but this cannot apply . 
where there is distinct evidence of the misappro- 
priation elsewhere. In R. v. Hobson (18), the prisoner 
denied the receipt of money which he had received 
and spent. There was no evidence, however, of 
where the spending took place, and it might, 
therefore, be presumed to be where the receipt was 
denied.” : 

And Ooleridge, J. says: 

“Where the act is incomplete or indifferent in 
itself, it may be necessary afterwards to make up 
the deficiency by showing a non-accounting ; but 
where the misappropriation is once clearly estab- 
lished, the non-accounting could not in any way 
strengthen the charge.” | $ | 

Now, if those weightly observations are 
not lost sight of, it would appear that the 
evidence of non-accounting at a particular 
place might lead the Court or the jury, as 
the case may be, to hold that the crime 
was committed or completed there, and 
thus give jurisdiction to the Court there. 
But that is another matter. It is no doubt 
true that in some cases it is difficult for 
the complainant to know where the crime 
of embezzlement was committed or com- 

(16) (1803) 3 Bos. & P 596; Russ, & Ry. 63; 2 Leach 
974; 127 E R 322. - 

(17) (1855) 7 Cox O C 158. : 

(18). (1803) Russ. & Ry, 56; 1 Hast P O Add.-XXIV, 
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pleted. But that is no ground for putting 
a different interpretation upon the expres- 
sion ‘consequence’ used by the Legislature 
in s. 179 of our Code or on the expression 
‘completed’in s. 12 of the English Act. 
As a matter of fact in 1882 the Indian 
Legislature thought it fit to provide 
specifically in s. 181 (2) of the Code of 
that year corresponding to the same section 
of the present Code, that the offence of 
criminal misappropriation or criminal 
breach of trust may be inquired into and 
tried by a Court within the local limits of 
whose jurisdiction any part of the property 
which is the subject-matter of the offence 
was received or retained by the accused or 
where the offence was committed. If it 
was the intention of the Legislature to 
give jurisdiction tothe complainant to file 
his complaint where the property in issue 
was to be handed cver or where the loss was 
caused to the complainant, there was noth- 
ing easier (than?) for the Legislature to say 
so. The general provisions of ss. 177 and 179 
must necessarily be read in the light of 
the specific provisions of s. 181 (2). And 
that is another strong argument for hold- 
ing that the ordinary venue of such an 
offence is at the place where the offence 
was either committed or completed or where 
apart of the properly which is the subject- 
matter of the offence was received or re- 
tained by the accused and at no other 
place. The question where the offence 
was either committed or completed must 
of course depend upon the facts of each 
case, 

Notwithstanding the clear words of 
s. 179 and the indication of the intention 
of the Leyislatue as contained in the 
illustrations to that section and tLe provi- 
sions ofs. 181 (2) added by the Code of 
1882, there was curiousiy enough, a 
divergence of judicial opinicn as to the true 
meaning of s. 179. 
the view that the expression ‘consequence’ 
embraces only such consequence as modifies 
or completes the act alleged to be an 
offence, that is to say, it refers only to such 
consequence as forms an element or part 
of the offence. Other Courts have held the 
view that tnis expression has a wider mean- 
ing attacked to it and tuats. 179 applies 
also to cases where a consequence is only 
the cause which has Jed tue complainant 
to prosecute the cflender, and that it is 
immaterial whether such consequence forms 
an essential element cf the offence or not. 

But during recent yevrs the pendulum 
has very rightly swerved to the former 
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Some Ovurts have held: 
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view. Allthe chartered High Courts are 
now agreed that ‘consequence’ is confined 
to that which is an ingredient of the 
offence for which an accused person is 
being tried: see Kashi Ram Mehta y, w- 
peror (19) at p. 403* followed in Mohan Lal 
v., Emperor (10), In re Jivandas Sarchand (1) 
overruling Emperor v, Ramratan Chunilal 
(2); Gunananda Dhone v. Sati Prokash 
Mandi (5)at p. 614T Paul De Floundar v. 
Emperor (£0); Aya Ram v. Gobind Lal (21), 
Sreerama Moorti v. Emperor (22), Abdul 
Karim v. Emperor (23) and Ali Mahomed 
Kasim v. Emperor 124. With regard to 
the Chief Court of Oudh and the Court of 
the Judicial Commissioner of Nagpur, 
we have, Single Judge judgments of 
these Courts reported in Madho Surendra 
‘Sahai v. Gobardhan Lal (29) and Tri- 
kamji Parmananji Phatia v. Emperor 
(26) adopting the latter view. They 
follow an earlier ruling of the Allaha- 
bad High Court since cverruled by 
the later Full Bench ruling referred to 
above. Both these decisions also do not 
refer tothe earlier decisions of their own 
Courts reported in Nirbhae Ram v. Kallu 
Ram (27) and Banerji v. Pomais 
(28) which are to the contrary. So far as 
our Court is concerned, the case in Gobind 
Singh v. Emperor (3) follows the case in 
Emperor v. Ramratan Chunilal (2) which 
is not now good law. In Gukal Das Amarsee 
v. Emperor (29), where the same point 
was only collateral in issue, a Bench con- 


(19) A IR 1934 All. 499; 149 Ind. Cas 420; 35 
cr LJ 982; (1934) Cr, Cas, 596; 56 A 1047; (1934) A 
L J 308; L RISA 68 Or.;6R A 902, 

(20) 590 92; 134 Ind. Cas. 433; A I R 1931 Cal. 
598; 35 CW N 809; (1931) Cr. Cas 680; 32 Cr L J 
1167; Ind, Rul. (1981) Cal 817. 

(21) A I R1933 Lab, 559 at p. 560; 144 Ind. Cas, 
991; 34 Cr. LJ 902; (1933) Cr Cas. 817; 8 RL 41. 

(22) AIR 1935 Mad. 1-9 ot p 190; 154 Ind. Cas. 
146: (1934 MWN 1316; 41 LW 82: 36 ír, LJ 467; 
68M LJ 211; (1935) Gr. Gas. 227; 7 R M 418. 

(93) AI R 1929 Pat. 640 at p. 642; 117 Ind. Cas, 
309; 30 Or. LJ 765; JOP L T 161; (1929) Gr, Cas, 
369; Ind. Rul. (1929) Pat 421. 

(24) A IR 1931 Rang. 164 at p. 166; 134 Ind. 
Oas £09: 32 Cr LJ 1120;9R 338; (1931) Cr Cas) 
660; Ind. Rul. (1931) Rang. 273. 

(25) AIR 1933 Oudh 215! 144 Ind. Cas. 586; (1933) 
Or Cas. 475; 34 Cr, LJ 785; 8 Luck, 381; 100 W N 
239; Ind Rul. (1933) Oudh 2F3. 

(ze) A I R1933 Nag. 23; 145 Ind. Cas. 550; (1933) 
Cr, Cas. 75; 6 RN 51; 34 Cr. L J 1038 

(27)4 O G 376. 

(98) A LR 1924 Nag. 253; 81 Ind. Cas, 538; 25 Cr, L 
J 922; 20 N LR 72., 

(29, A IR 1933 Sind 333; 148 Ind. Cas, 135; (1933) 
Cr Cas. 1130; 35 Or. L J 585; 27S LR3I;6R § 
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sisting of myself and Lobo, A. J.C. have 
refered to the later Bombay case in In re 
Javiandas Sarchand (1) with approval. 
Thave had the advantage of reading the 
judgment which the learned Judicial Com- 
missioner intencs delivering’ in this case, 
and I concur with mm in nolding toat the 
case in Gobind Singh v. Emperor (3) was 
wrengly decided. One more point remains 
to be noticed. In Mohan Lat v. Emperor 
(10) a distinction has been drawn between 
the first and the second paris of s. 405, 
Indian Penal Code. It is said that the first 
part of the seclion’ is a positive part and 
deals with dishonest misappropriation or 
conversion of property entrusted to the per- 
son charged with the offence, and that the 
second part of the section is a ‘negative 
part and consists of dish nestly ‘using cr 
disposing of property in violation (a) of 
any direction of law, or (b) any legal con- 
tract. It is said that the prouf of such 
violation may be by negative evidence to 
the effect that the direction, of law or the 
contract, as the case may be, had.not been 
fultilled. On the strength of these: 


premises, it has been held that : 

“Where the direction of law or the contract 
requires that- the accused should dispose of prop- 
erty ata particular place, then in that case the 
Court having jurisdiction at that place will have 
jurisdiction to try the offence under the second part 
of the section.” 


With all respect this is mixing up the 
evidence required to prove the offence with 
the commission of the offence. The usual 
evidence of breach of trust in regard to 
the money received for the purpose of pay- 
ment over is either non-payment or non- 
accounting or false accounting. But it 
must be remembered that breach of trust 
is a definite act like theft or misappro- 
priation and the above circumstances clo 
not constitute it but merely evidence it: 
Reg. v. Jackson (30) and Mayne-on Crimi- 
nal Law, Part 2, s. -182, p. 659. When 
there is no evidence to prove where the 
offence was committed, that is to say, to 
prove where the money was misappropri- 
ated or dishonestly used in contravention. 
of the trust, except the non-accounting, in 
the place where the person charged with 
the offence ought to have accounted for 
the same and tailed to do so or has account- 
ed falsely, it is open to the Court to pre- 
sume that the olience was committed at 
that place. To that extent l am not pre- 
pared to quarrel wiih the decision ot the 
Allahabad High Court, but L am not 
prepared to divides. 405 into two parts, 

(30) (1844) 1 Caz, & K 384, ‘fae da 
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the positive and the negative parts, or to 
hold that if the offence falls under. the 
second pari, the offence is committed in a 
place other than where the money 18 
actually misappropriated or misused ; or to 
hold that the failure to account for the 
money in terms of the contract amonnts to 
the offence of criminal breach of trust. On 
the facts of this case as disclosed by the 
evidence of the complainant himself, the 
alleged o®ence, if any, was committed and 
completed at Lucknow. The Sukkur Court 
had, therefore, no jurisdiction to try the 
same. For these reasons, I concur with 
the learned Judicial Commissioner in hold- 
ing that the case in Gobind ‘Singh v 
Emperor (8) should be overruled and that 
the crder of dismissal of the complaint 
for want of jurisdiction should be maintain- 
ed. 

“oN. Reference answered. 


—— 


MADRAS HIGH COURT , 
Appeal Against an Order No. 226 
‘ ` of 1935 . 
` and 
Civil Miscellaneous Petition No. 5310 
of 1935 
October 1, 1936 
Cornisa, J. 
JAGGUPILLA NARAY ANAMURTHI 
AND ANOTAER— DEFENDANTS Nos. 4 To 8 
—APPELLANTS 
versus 
JAGGUPILLA SURIYANARAYANA 
AND OTHERS--PLAINTIFF AND 
DerenpaNts Nos. 1, 2,3 anD 5 To 7 
Practice— Appellate Court giving decree on ground 
not set up in pleadings or issue—Permissibility— 
Amendment depriving plea of limitation—-W he-- 
ther can be allowed—Suit for partition on the 
allegation that parties are joint—A ppellate Court 
giving decree on the basis of special contract— 
ee a AN Court cannot decide a case upon 
a matter which has not been raised as part of 
the case in the pleadings nor been the subject 
of an issue inthe trial Court, Official Trustee of 
Bengal v. Krishna Chunder Mozomdar (2). 


A plaintiff cannot be allowed to put forward as 
T rights a document on which he has not in 
terms sued, Sulaiman v. Biyaththumma Q), 


Where the plaintif instituted a suit for parti- 
tion cnthe pnd thatthe plaintiff and the de- 
fendant were members of the joint family and 
though both the trial Court and the Appellate 
Court found that they were not members of ‘a joint 
family yet the Appellate Court gave a decree to the 
plaintift on the basis of a deed wh.ch contained an 
agreement between the paities to hold the property, 
as common: 


° 4 
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Held, that the decree could not be sustained. 

Amendments should not be allowed if they would 
prejudice the rights of the opposite party as existing 
at the date cf such amendment, Ojficial Assignee 
of Madras v. Kuppuswami Naidu (4), referred to, 

A. against the decree of tue Vourt of the 
Subordinate Judge of Vizagapatum in A. 5. 
No. 203 of 1930, (O. S. No. 458 of 1927, D. M. 
O. Paivatipur.) 

Judgment.—The appellants are de- 
fendanis Nos. 4and Bin a partition suit 
brought by the Ist respondent. The plaint- 
iff is the son of one Ramanna, who is the 
father of the 5th dr fendant and the grand- 
father of defendants Nos. 2 and 3 who are 
grandsons by a deceased son. Ramanna is 
the brother of one Sanyasi deceased, whose 
adopted son is one Gadayya who was a 
natural born scn of Ramanna. The 4th 
defendant is Gadayya’s son. The 8th de- 
fendant is Gadayya's widow, Gadayya 
having died in 1926 before suit. The plaint 
makes it perfectly clear that the right 
to partition claimed by the plaintiff wus 
founded upon the position that the plaint- 
iff and these defendants were members of a 
joint Hindu family. At the trial the princi- 
palissue was whether Ramanna and Sanyasi 
had become divided. Both the trial Court 
and the lower Appellate Court have found 
that these two men became divided in 1912. 
The trial Court, therefore, holding that 
plaintiff and defendants were not members 
ofa joint family dismissed the suit. It 
appears that at the trial a document Ex. 
L-1 was by permission of the Court al- 
lowed to be given in evidence. This docu- 
ment had not been produced with the 
plaint or mentioned in the list of 
documents annexed by the plaintiff to his 
plaint as required by O. VII, r. 14. Bat 
the Court in the exercise of its discretion 
under r. 18 allowed the document to be 
received in evidence on the plaintiff's re- 
quest. In fict, the only ground contemp- 
lated by r. 18 for allowing a document 
which has not been produced in accordance 
with r. 14to be produced at a later stage 
is that it may be used as evidence. Ex- 
hibit L-l is an agreement which was 
entered into between the plaintifi’s father 
and his deceased s n Jagannathan (father 
of defendants Nos. 2 and 3) and Gadayya 
in 1916. This document provides that 
certain properties to be acquired or which 
might be acquired by the parties to it 
should be divisible between them; and the 
document also refers to them as members 
ofa joint Hindu family. Undoubtedly the 
document was produced for the purpose of 
supporting the plaintiff's case that he, his 
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father and brothers and Gadayya were 
members of a joint family. The suit 
having been dismissed by the trial Court 
there was an appeal tothe Subordinate 
Judge's Court. The learned Subordinate 
Judge upheld the finding of the trial Court 
that Ramanna and Sanyasi had become 
divided and that consequently there was 
nojoint family in existence at the time of 
the plaintiff's suit. He, however, decided 
that the plaintiff, though not entitled to a 
partition as a member of a joint Hindu 
family, was entitled to a suare on the 
strength of the agreement evidenced by 
Er. L-1. What he says in his judgment 


is as follows:— 

“Exhibit L-1 has been proved to be a genuine 
document. Effect hasto be given toit. From the 
evidence I am satisfied that the plaintiff is 
not entitled to a share under the agreement Ex. 
Ll" 


In other words, the learned Subordinate 
Judge has given a decree to the plaint- 
iff not on the cause of action laid in the 
plaint but ona different cause of action, 
vig. contract. The learned Subordinate 
Judge has set up an entirely new case for 
the plaintiff to that which the plaintiff put 
forward in his plaint. Lam unable to agree 
with the lower Appellate Court that the 
reference contained in paras. 3 and 5 of 
the plaint to this agreement is any 
foundation for treating it as a cause of 
action upon which the plaintiff has sued. 
It is clear that the only purpose for which 
permission of the Court was obtained to 
produce Ex. L-1 was forthe purpose of 
evidence of the partners being joint. It 
has been ruled by their Lordships of tke 
Privy Council in Sulaiman v. Biyaththum- 
ma (1) thata plaintiff cannot be allowed 
to put forward as creating viguts a docu- 
ment on which he has not in terms sued. 
Again, in Official Trustee of Bengal v. 
Krishna Chunder Mozomdar (2) their Lord- 
ships have laid down as a general princi- 
ple that an Appellate Court cannot decide 
a case upon a matier which has not been 
raised as part of the case in the pleadings 
nor been the subject ofan issue in the 


trial Court. The learned subordinate 
Judge's judgment cannot, therefore, be 
upheld. 


An application his been put forward on 
behalf of the respondent for leave to 
amend the plaint. [his has been objected 
to by the appellants because the amend- 

(1) 82M L 3 137; 39 Ind. Cas. 243; (1917) M WN 
213, 1 P L W 210; 2LM LT 210;250L J 273; 2) 
OWN 553; 19 Bom L R 394P 0) 

(2) 12I A166 at p, 170; 12C 239;4 Sar, 657; 9 
Ind. Jur. 399 (P 0) 


Nf 


100 BADRILAL v. Lagsuya (NAG) 


ment al thistime cf the day would deprive 
them :f the right which they have to set 
upa plea of limitation. I think that the 
principle stated in Weldon v. Neal (83) 
which is cited in the Full Bench decision in 
the Official Assignee of Madrasv. Kuppu- 
swami Naidu (4) is applicable to the cir- 
sap of this case. There Lord Esher 
said: . 

“Wemust act on the settled rule of practice, which 
is that amendments are not admissible. when they 
prejudice the rights of the opposite party as exist- 
ing at the date of such amendments ... ...... Under 
very peculiar circumstances the Court might per- 
haps have power to allow suchan amendment but 
certainly asa general rule it will not do so.” 

Inmy opinion, there are nosuch peculiar 
circumstances here which would justify me 
in departing from the general ‘rule. The 
plaintiff could ‘have applied for amend- 
ment in 1929 when the suit came on for 
hearing. : 

The result is that the appeal is allowed 
with costs throughout againstihe lst res- 
pondent. The decree.of the first Court will 
be restored and the order of remand set 
aside. 

C. M. P. No. £310 of 1935 is dismissed. 

Leave to appeal is refused. 

A. : Appeal allowed. 
aoe 19QBD394; 56 LJ Q BEN; 35 W 


(4) 7LML J 230; 165 lod. Cas. 301; 44 L W 258; 
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- NAGPUR HIGH COURT 
Civil Revision Application No. 379 of 1935 
August 21,1936 - 
© POLLOCK, J. 
BADRILAL—APPLIOANT 
versus 

LAKSHYA AND oTHERS~OpPosits PARTY 

Arbitration—Award—Misconduct—Parties agree- 
ing that case should be decided by three arbitrators— 
Enquiries made by two and award given by two only 
—~Effect—Arbitrator making enquiries behind the 
back of parties—Whether constitutes misconduct. 

Where the paities agıce that the case should be 
decided by three arbitrators, but the enquiry is 
made by two only and the award is given by these 
two alone, the action of the two in proceeding alone 
constitutes misconduct Nand Ram v. Fakir Chand 
(1), Thamiraju v. Bapiraja (2), Ma Sin v. Ma Pu (3) 
and Mahmud Sheikh v. Kanikirah Co, Ltd. (4), 
relied on. 

Ifan arbitrator makes enquiries behind the back 
of the parties, that is misconduct. Abdul Hamid v. 
Muhammad Afzal (5) and Raj Kishore Lal v. 
Jageshar Dayal (6), reterred to. | 

Application by plaintiff for revision of 
the order of the Court of the Sub-Judge, 
Second Class, Balaghat, dated March 15, 
1935, in O. S. No. 39 of 1932, 
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Mr. S. Y. Deshmukh, for the Applicant. 

Mr. Abdul Razak, for the Opposite Party. 

Order.—On the application of the 
parties the suit was referred lo arbitrators 
and three arbitrators were appointed 
Deokarn, Ibrahim Khan and Jaisraj. aisr- > 
raj took no part inthe enquiry or award 
which was the werk of the other two arbit- 
Yators alone. The lower Court held that 
the award is vitiated by the misconduct 
cf the arbitrators and set it aside. A 
preliminary objection has been taken that 
no application for revision can lie against 
this order. In the view that I take in 
this case it is unnecessary for me to decide 
that point. 

The lower Court has confused the 
arbitrator Veokaran, son of Mittulal with 
Deokaran, son of Goberdhandas, who was 
the brother of the plaintiff, and in so far 
as ils order is based on that misiake, it 
cannot be supported. There are, however, 
other grounds on which it can be supported. 
The parties agreed that the case should 
be decided by three arbitrators and should 
prevail. The enquiry was made by two 
arbitratofs only andthe award was given 
by these two arbitrators alone. The 


‘parties néver agred to accept the decision 


of two arbitrators alone, and in my opinion 
the action of the two arbitrators in pro- 
ceeding alone in this way was undoubtedly 
misconduct. In support of this view I 
may cite the decisions in Nand Ram v. 
Fakir Chand (1), Thamiraju v. Bapiraja 
(2) and Ma Sin v. Ma Pu (3). In Mahmud 
Shrikh v.Kanikinarah Co., Lid. (4) another 
arbitrator was co-opted with the consent of 
the parties in place of the arbitrator who 
refused to work and that case is not in 
point. f | 

The evidence of one of the arbitrators 
shows that he made private enquiries, and 
the award itself shows that they made 
secret enquiries. There is ample authority. 
for the view that, if arbitrator made 
enquiries behind the back of the parties, 
that is misconduct: see Abdul Hamid v. 
Muhammad Afzal (5) and Raj Kishore Lal 
v, Jageshar Dayal (6). | 

The order of the lower Court is there- 
fore correct, and the application for revi- 

(1 TA i W N 1885, 139, 

re 7 i 715; 121 Ind, Css, 801; Ind. Rul. (1930) 

. 129; 30 Rang. 136. 
nt, AT ition: Gal. 663; 81 Ind. Cas, 574;28C W 
4 


(5) 8 Lah. 329; 101 Ind. (as. 153; 9 Lah. LJ 218; 
2P L R425; A IR 1927 Lah, 425. < 

(6, 52 A 938; 128 Ind, Oas. 4; (1980) A LJ9H; AI 
R 1931 All. 276, 
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sion is therefore dismissed with costs. 
Counsel’s fee Rs, 30. 


Na Application dismissed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 88 of 1932 
February 24, 1936 
VENKATARAMANA Rao, J. 
(THAZHE NELLOLI PAZHE PERINGATI 
ATHIRAMANKUTTI AND anoragr— 
: APPELLANTS 


USTSUS 
(THAZHE NE LOLI PAZHE 
PERINGATI) UPPARI AND otaras— 
RESPONDENTS 

Malabar Law—Kanom—Perpetual kanom—Provi- 
sion relating to renewal and non-surrender—W he- 
ther clog on equity of redemption—Perpetual kanom 
created by unregistered deed—Adjudication that 
persons held property under saswatham tenure -- 
Persons holding for 12 years—Acquisition 
by adverse possession. 

A perpetual kanom is permissible under the Ous- 
tomary Law of Malabar ands provision in a deed 
of demise relating to renewal and non-surrender 
cannot be considered to be a clog on equity.of re- 





of title 


demption. Neelakandhan v. Anantha Krishna 
Iyer (I), not followed, Raman Nayar v. Kumba 
Kolandan Mudaliar (2) and Kuttikatta v, Kunhi- 


kavamma (3), relied on. 

If the terms of a tenancy are known, a mere as- 
sertion by a tenant cannot convert the nature of his 
tenure, but where either the origin of the tenancy 
is not known or a document purporting to confer a 
permanent tenure is invalid for want of registration 
or otherwise and the persons have been holding for 
a period of 12 years in assertion of the permanent 
right, they would certainly acquire a right by adverse 
possession and much more so where thereis an 
adjudication in their favour. Raman Nayar v. 
Kunhi Kolandan Mudaliar (2), relied on, Mohammad 
Mumtaz Ali Khan v. Mohan Singh (9), referred to. 

S.C. A. against a decree of the Sub- 
Judge, Tellicherry, in O. S. No. 35 of 

- 1931. 

Mr.M. C. Sreedharan, for the Appel- 
lants. 

Mr. P. Govinda Menon; for the Respon- 
dents. 


Judgment.—The question raised in this 
second appeal is whether the defendants 
are holding the sait lands on a perpetual 
or saswatham tenure. Lt is found by both 
the lower Courts that Ex. 1, the original 
demise, was granted to the defendants’ 
predecessor-in-title. Tne document pro- 
vides for the payment of a kinom of Rs. 50 
and there is a significant provision at the 
end of it, viz., 

“At the end of very twelve years a renewal should 
be taken charging the sajil sum of Rs 50 as kanom 


and you may enjoy the same without surrendering 
or causing it to be surrendered.” 


On April 27, 1495, there was another deed 
of demise, Ex. A, in and by which the suit 
property was demised 
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“for a period of twelve years on Kuzhikanom right 
and for carrying on trade, fixing rent of Rs, 10 for 
each shop;” 
and there is the following stipulation there- 
ON, V2 5 

“you may hold in possession the said properties 
as hitherto.c. osese 


It appears that there was a melcharth 


‘granted by the predecessor-in-title of plain- 


tiff No. L in 1903 to one Mammad who filed 
asuitin 1905 for recovery of the arrears 
of rent. In that suit it was held that the 
defendants were holding the property on 
saswatham tenure. The said finding may 
not have been necessary for that decision 
in that suit, but the question was raised 
and there was an adjudication. The pre- 
sent suit is brought both by the plaintiff 
No.1 whois a jenmi of the suit properties 
and by plaintiff No. 2, whois a melcharth 
holder under a deed dated December 7, 
1927, for redemption and possession. The 
same defence is again raised, viz., that the 
defendants are ho ding under a perpetual 
tenure. Both the Courts have concurrently 
found that the defendants have been hold- 
ing under a saswatham tenure. The 
learned District Munsif found it on the 
ground that, at any rate, since the adjudi- 
cation in 1906 the defendants must be 
deemed to have been holding the property 
under a saswatham tenure and acquire a 
title by adverse possession. The learned 
Subordinate Judge confirmed his decision. 
Mr. Sridharan contends that Ex. 1 cannot 
be considered to be-a perpetual tenure cr 
grant and the provision relating to renewal 
and non-surrender must be considered to 


-bea clog on the equity of redemption. He 


relies upon the ruling in Neelkandhan v. 
Anantha Krishna Iyer (1), which supports 
him. But I find in a later decision In 
Raman Nayar v. Kunhi Kolandan Mudaliar 
(2), that Sadasiva Iyer, J. holds that a per- 
petual kanom is permissible under the cus- 
tomary law of Malabu. He was consider- 
ing the document which is dated Decem- 
ber 1857, admıttedly prior to the Transfer 
‘operty Act. 
oe ates decision reported n Kuttikatta 
v. Kunhikavamma (3), Bakewell and Pai lips, 
JJ., held that a document dated July 30, 
1397, was a perpetual kanom deed, and 
valid under the Transfer cf Property Act. 
Incidentally they observe at p. 237* that 


30 M 61:16 MT J 462; LM L T 426. 
ia PLW 941; 31 Ind, Oas. 184; AIR 1916 Mad 


33: (1915) M W N 793 ; 
63% Q915 M ig- 43 Ind, Cas. 989: ATR 1918 Mad 


509; (1918) M W N 235; 28M L T 67 
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a perpetual kanom was recognized by this 
Court solong ago as 1871: wide, Kottal Uppi 
v. Edavalath Thathan Nambudri (4), and 
-was held to be valid in Raman Nayar v. 
Kunhi Kolandan Mudaliar {2). In dealing 
‘with Neelakandhan v. Anantha Krishna 
Iyer :1), they observed that the document 
in that case was executed before the Trans- 
‘fer of Property Act, and they do not say 
that the decision was wrong. But one may 
‘gatber that the view of the learned Judges 
‘in Kuttikatta v. Kunhikavamma (3%, was 
that a perpetual kanom is permissible in 
Malabar. The question now arises if the 
perpetual kanom is permissible and if the 
defendants were holding under Fx. 1, 
though unregistered, the defendants could 
be deemed to have been holding on a 
saswatham tenure, under the original grant 
or have acquired right thereto by adverse 
‘possession. Mr. Sridharan laid consider- 
‘able stress on Ex. A, the deed of 1895, 
‘which says that the kanom demise is for 
„a period of 12 years. He contends and not 
without force, that the reference to 12 years 
and the payment of money for the improve- 


grant. But there is the provision that tbe 
property must be held as ‘hitherto’ which 
ean only mean as under Ex. 1. 

It may be that a provision was made for 
‘payment for improvements in case the 
‘demisee chose to surrender at any time 
‘after the period of 12 years. If really the 
defendants have been holding on a saswa- 

tham tenure it cannot be said that they have 
lost tleir rigbt merely by taking the deed, 
Ex. A. Mr. Sridharan relied on the ruling 
in Mohammad Mumtaz Ali Khan v. Mohan, 
Singh (5), for the proposition that the mere 
assertion in a judicial proceeding that a 
_tenant is holding under a perpetual ten- 
_ure will not confer on him a title by ad- 
verse possession. I quite agree that if the 
terms of a tenancy are known, a mere as- 
_Sertion by atenant cannot convert the 
“mature of his tenure, but where either the 
origin of the teneney is not known or a 
document purporting to ecnfer a perman- 
ent tenure is invalid for want of registra- 
tion or otherwise and the defendants have 
“been holding for a pericd of 19 years in 
assertion of the permanent righ’, they would 
Certainly acquire a right by adverse posses- 
sion. Further in this case it was not 

(4)6MH OR 258, ii 


(5) 501 A 202: 74 Ind. Cas. 476: A 
WF; 21-AL J 757: 45 ‘A419: 26 6 5a PsP Oo 
“4 623,90 &ALR 901: 100 Lg 
con CL J 295; 28 O W N 840; 33 


383; 19 L W 
MUT 321 
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mere assertion in a judicial proceeding but 
there was an adjudication. Inthe view [ 
have taken of this case following Raman 
Nayar v. Kunni Kulandan Mudaliar (2), 
that by Ex. 1 ib was intended that the de- 
fendants should have a perpetual tenure, 
the decigion of the lower Courts uphold- 
ing their claim is correct. In the result 
the second appeal fails and is dismissed 
with costs. Leave granted. 
A. D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No 215 of 1936 
August 21, 1936 
5 Gouna AND NASTM ALT, JI. 
-Srimati MATIMALA DEBI AND ANOTHER— 
JUNGMENT-DRBTORS— A PPELLANTA 
versus 
SURI NDRA NATH MUDI—Dzeorze- 
HOLDER— RESPONDENT 


> Civil Proredure Code (Act V of 1908), s. 60 proviso 
1 (m)—-Will—Hstate to widow for life then to 


daughter absolutely—Denth of testator— Daughter 
lifetime leaving her husband 
as heir—Interest of husband, if mere expectancy 


ments is inconsistent with a perpetual -of succession. 


‘By a will, after making specific bequests, the resid- 
ualestate was granted te testators' wife for life, then 


‘to his daughter for life, then to her husband for 


life, and then to certain persons absolutely. By a 
codicil the residual estate was bequeethed by the 
testator to his daughter absolutely. The testator 
left surviving him his widow, his daughter and her 
husband. The daughter died intestate leaving -her 
husband as sole heir: 

Held, that the right tothe properties in question 
vested absolutly on the daughter on the testator's 
death, and though a life interest was bequeathed 
to the widow, her interest was not a mere possibi- 
lity but a vested remainder, which was an interest 
granted out of the original estate. So long as the 
daughter was alive, her heir had only an expec- 
tancy of succession to this vested remainder. After. 
her death, ib devolved on her husband by inherit- 
ance. The interest of her husband, therefore, was not 
a mere expectancy of succession and was not exempt 
from attachment and sale. ` 

C. A. against an order of the Sub-Judge, 
First Court, Hooghly, dated March 16, 
1936. ; 

Messrs. Atul Chandra Gupta and Phanin- 
dra Kumar Snnyal. for the Appellants. 

Messrs. Radha Benod Pal and Narendra 
Nath Choudhury, for the Respondent. 
_Nasim Ali, J.—This is an appeal by 
jvedgment debtors against an order of the 
Subordinate Judge of Howrah, dated 
March 16, 1936, rejecting their objections to 
the attachment ana fale of certain properties 
in an execution preceeding. One Jyotish 
Ckandra Banerji was owner of these pro- 
perties. He died having made his last will 
and testament, on September 9,1917. By the 
said will, after making specific bequests, 
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the residual estate was granted to his wife 
for life, then to his danghter for life, then 
to her husùand for life and then 
to certain persons absolutely. By a 
codicil dated May 5, 1918, the residual estate 
was bequeathed by the testator to his dau- 
ghter absolutely. The testator left surviving 
him his widow Motimala Devi, appellant 
No. 1, his daughter Anila Bala Devi and 
her husband Mrigendra Nath Mukerji, ap- 
pellant No. 2. Probate of the will was 
granted in due course. Thereafter, the 
daughter of the testator died intestate 
leaving her husband, appellant No. 2, as her 
sole heir. The 1espondent to this Court has 
attached these properties in execution of a 
decree obtained by him against the widow 
and the son-in law of the testator. The 
latter objected to the attachment and sale 
of these properties on the ground that they 
were not liable to attachment. In view of 
the provisions contained in s. 60, proviso 
(1), cl. (m) Civil Procedure Code, the 
learned Subordinate Judge has overruled 
this objection. The judgment-debtors 
appeal to this Court. Atthe time of the 
hearing of this appeal, Mr. Gupta appear- 
ing for the appellants did not press the 
objection of appellant No. 1 to the sale of 
her life interest in the property in question. 
The whule argument of the learned Advo- 
cate was confined to the question whether 
the interest of appellant No. 2in the prop- 
erties in question was liable to attachment 
and sale in execution of the decree against 
him. His contention is that although the 
right of the daughter was a vested right 
in terms of the will, the right of her legal 
representative after her death, is only an 
expectancy of succession so long as the 
widow of the testator was alive and was 
consequently not liable to attachment. An 
expectancy of succession isa mere possi- 
bility and is not an interest or even a con- 
tingent title: 

“It is indisputable in law that no one can have 
any estate or interest, at law or in equity, con- 
tingent or other, in the property ofa living person, 
to which he hopes to succeed, as heir at law or 
next-of-kin of such living person, During the life 
of such person no one can hive more than a spes 
successionis, an expectation or hope of succeeding to 
his property: In re Parsons, Stockley v, Parsons (1), 
at p. 55." 

Tne right to the properties in question 
vested absolutely on the daughter on the 
testator’s death, and though a life interest 
was bequeathed to the widow, her interest 
was not a mere possibility hut a vested re- 

9) (1890) 45 Oh. D 51; 59 L J Ch. 666; 62 L T 929; 
8 W R712. 
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mainder, which was an interest granted 
out of the original estate. So long as the 
daughter was alive, her heir had only an 
expectancy of succession to this vested re- 
mainder. After her death, it devolved on 
Mrigendra, appellant No. 2, by inheritance. 
The interest of appellant No. 2 therefore is 
not a mere expectancy of succession. It 
is argued by Mr. Gupta that Mrigendra’s 
right depends on a contingency, namely the 
death of the widow during his lifetime. But 
a contingent interest is 

“something quite different from a mere possibility 
ofa like nature of an heir apparent succeeding to 
the estate or the chance ofa relation obtaining a 
legacy and also something quite different from a 
mere right to sue, It is a well ascertained form 
of property ..in respect of which it is quite possible 
to raise money and to dispose of it in any way 
that the beneficiary chooses, Ma Yaiv. Oficial 
Assignee. (2) at 13* 

The learned Subordinate Judge was 
therefore right iu rejecting the objection 
of appellant No.2to the attachment and 
sale of the properties in question. The 
appeal is, therefore, dismissed with costs. 
The hearing fee in this Court is assessed at 
two gold mohurs. 

Guha, J. - I agree. 

N. Appeal dismissed. 

(2) 571 A 10; 121 Ind. Oas. 225; A I R 1930 PO 17 
8R 8: Ind. Rul. (1930) P 'O 33; (1933) A L J119; 31 
L W 196; 34 O W N 173; 32 Bom. L R 125; 58 M L 
J 83:510 LJ 112; (1930, M W N 118 P O, 
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MADRAS HIGH COURT 
Letters Petent Appeals Nos. 35 and 37 
of 1935 
September 16, 1936 
Buen AND Laxsumana Rao, JJ. 

T, V. A. K. T. ANNAMALAI CHETTIAR 
AND ANOTHER —APPELLANTS 
versus 
T. T. K. K. KUMARAPPAN 
SRIRANGACHARIAR AND ANUTIER— 

RESPONDENTS 

Execution Court—Mortgage—Decree for sale of 
property—Objection in execution that property is 
servire inam and not alienable -Power of executing 
Court to go into the question. 

When there is afinal decree for sale of mortgaged 
property it is not permissible for the executing 
Court to enquire into a plea raised by the judg. 
ment-debtor that the property is not liable to be 
sold onthe ground that itis a temple service inam 
and, therefore, inalienable. Ranga Ayyar v. Sundaraja 
Ayyangar (1), Rajah of Vizianagaram v. Dantivuda 
Chelliah (2), Raja of Kaluhasthi v. Venkatadri Row 
(3), Mattai-Krishnamurthy v. The Impeeial Bank of 
India (\,and S. A, Nathan v. S. R. Samson (6), 
referred. to. , i 

L.P. A. against the judgment of 
Mr. Justice Pandrang Row, dated January 
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25, 1935, and passed in Appeal Against 
Appellate Order No. 52 of- 1933, preferred 
‘against the order of the District Court of 
Chittocrin A. S. No. 89 of 1932, E. P. No. 703 
of 1931 in O. 8. No. 352 of 1928. 

Messrs. K. Rajah Ayyar, S Venugopala- 
chart and S. A. Seshadri Ayyar, for the 
Appellants. 

Mr. C. S. Venkatachari, for the Respond- 
ents. 

Burn, J.—There is only one point for 
decision in these appeals and that may 
be stated as follows; —When there is a final 
decree for sale of mortgaged property, 
is it permissible for the executing Court 
to enquire into a plea raised by the judg- 
ment-debtor that the property is not liable 
to be sold on the ground that it is a 
temple service inam and, therefore, in- 
alienable? The allegation of the judgment- 
debtor that the property is inalienable, 
temple .service inam is denied by the 
decree-holder. The learned Advocate for 
the respondent is not able to cite any 
authority for the proposition that the 
executing Uourt in such a case has juris- 
diction to enquire into the question of 
fact whether the land is inalienable or not. 
Mr. Rajah Ayyar for the appellant in 
L. P. A. No. 35 of 1985 has brought to 
‘our notice a decision of Mr. Justice 
Pakenham Walsh in Ranga Ayyar v. 
Sundaraja Ayyangar (1), which is exactly 
in his favour. The learned Advocate for 
the respondent relies upon Rajah of 
Vizianagaram v. Dantivada Chelliah (2), 
and Raja of Kalahasthi v. Venkatadri Row 
(3). Mr. Justice Pakenham Walsh dealt with 
Rajah of Vizianagaram v. Dantivada 
Chelliah (2), but it does not appear that 
Raja of Kalahasthi v. Venkatadri Row 
(3), was cited before him. The distinction as 
it appears tous between those two cases and 
the cuse decided by Mr. Justice Pakenham 

` Walsh is that in Rajah of Vizianagaram 
v. Dantivada Chelliahk (2), it was admitted 
that the land was service inam being the 
emoluments attacLed to the office of village 
carpenter, If so, the land was inalienable 
by reason of s. 5 of the Madras Hereditary 
Village Officers Act Act IM of 1895). In 
the case of kaja of Kalahasthi v. Ven- 
katadri Row (3), there was no dispute about 
the fact that the land sought to be solu 


(1) 37 L W 358; 142 Ind Oas. 643; (1935) M WN 
a Ind. Rul. (1933) Mad. 23; A IR 1933 Mad. 


DEE o 
__ (350M 897; 105 Ind, Cas. 24; (1927) MWN 
ep 26L W 386; 53 M L J 533; ATE 037 Mad. 
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was part of an impartible estate which 
was inalienable by reasonofs. 6 of the 
Madras Impartible Estates Act (IL of 1904). 
In the present case, there is no provision 
of statute law forbidding this ‘alienation, 
but the learned Advocate for the respond- 
ent brought to our notice the decision in - 
Anjaneyulu v. Sri Venugopala Rice Mill, 
Lid. (4). That, however, is distinguished 
from tbis case, because that was a case 
in which a village sevice inam was 
attached and sought to be sold in execution 
of a decree for money. Mr. Justice 
Pakenham Walsh has pointed out that in 
the case before him, which is precisely 
similar to the case before us, there is a 
decree explicitly for the sale of the mertgag- 
ed property. Tke decree on the face of it 
discloses no want of jurisdiction. Taere 
is nothing in the proceedings from which 
the executing Court can simply take notice 
that the land is inalienable, and in such 
a case, as Mr. Justice Pakenham Walsh 
observes ıt is very undesirable to lay down 
that the executing Court should go behind 
the decree. The learned Judge observes 
at p. 3604, ; 

“The question, therefore, in this case is very 
simple and it is whether, when there is no want 
of jurisdiction apparent on the face of the decree, 
the party in execution can raise a disputed point 
of fact, which, if his contention is true, would 
have deprived the Oourt of its jurisdiction to pass 
a decree in that matter. I am quite clear that 
there is no authority quoted to this effect and 


the doctrine would obviously have most disastrous 
consequences.” 


We are fully in agreement with this 
reasoning which appears to us to be 
decisive. The learned Advocate for the 
respondent has brought to our notice that 
there are many cases in which the Court 
execuling adecree has been held to have 
power toenquure into the validity of the 
decree, for example, cases in waich it is 
alleged that a decree has been passed 
against a dead person. We are not dis- 
posed to exiend the principle to uny cases 
outside the limils within wuich the principle 
has hitherto been con‘ined. As tre learned 
Offiziating Chief Justice has observed in 
Maitai Krishnamurthi v, The Imperial Bank 
of India (5): 

“Bvea the Juiges who wished to concede to 
the executing Court power to go behind the decree 
have used language to indicate that that power 


(1) 45 M 620; 70 Ind. Cas, 466; 15 L W 518; 42 
M J 177; 30 M LT 255; (1922) MW N 307; ATR 
1922 Mad. 197, 

(5) 59 M 642 at p d54; 164 Ind. Cas. 472; (1936) M 
WN 561; A IR 1936 Mad. 618; TIM L J 209; 9R M 
124; 44 L W 396. 

*Page of 37 L. W.— | Hd. | 
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should be circumscribed and kept within the 
narrowest possible limits.” 

“It is against public policy and good sense 
alike’ as Page, C. J. points outin S. A. 
Nathan v. S. R. Samson (6), “that the Court 
charged with the execution of a decree 
should be allowed to question its validity. 

The learned Advocate for the respond- 
ent contends that he is not asking that 
the executing Court should be considered 
to be empowerd to question the validity 


of the decree, but that he is only asking - 


that it should be held to have power to 
enquire into facts which if proved would 
take away its jurisdiction to order sale. 
Our learned brother Pandrang Row, J. 
has accepted this contention. Referring 
to Rajah of Vizianagaram v. Dantivada 
Chelliah (2), and Raja of Kalahasthi v., 
Vankatadii Row '3), he says that 

“Gf the executing: Court has the power to decide 
whether executions hould be allowed as directed in 
the decree, it follows that the executing Court in 
order to decide this question whether execution 
should pioceed or not has necessarily the power 
of taking such evidence as may be necessary to 
decide it." 


Waita all respect, we think that there 
is here a slight begging of the question 
involved. The question which we have to 
decide is whether'the executing Court has 
Power to go into disputed questions of 
fact which, if proved, would take away its 
jurisdiction to order sale. The only 
authority of this Court which is exaclly in 
point would answer this question in the 
negative. It is nob necessary to crilicise 
Rajah of Vizianagaram v. Danticada 
Chelliah (2), and Raja of Kalahasthi v. 
Venkatadri Row (3). Those cases simply 
lay down that where there are indisput- 
able or undisputed facts brought to the 
notice of the Court which take away its 
jurisdiction to order sale, the Court, as 
Curgenven, J. observed in Raja of Kala- 
hastni v. Venkatadri Row (3) has to stay 
its hand and refrain from execution. That 
is not at all, with due respect to our 
learned brother, the same as saying that 
when there is a dispute with regard to the 
facts, the Court has power or is bound to 
enquire into the dispute and to decide the 
qnesticn of any fact. We think, 
therefore, that in this case the 
learned District Judge cf Chittoor was right 
in holding that the judgment-debtor 
was notentitled to raise this question in 
execution. [t follows that the orders of our 
learned brothe: in ©. M.S. A. Nos. 52 of 1933 
and 103 of 1933 must be set aside and 


(6) 9 R 480; 135 Ind. Cas. 65; A I R 1931 Rang 
252; Ind, Rul. (1931) Rang 17. 
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orders of the learned District Judge restored 
in both cases. The appellants will recover 
their costs from the respondent in all the 
Courts. 

A. Orders set aside. 


eaters 


| LAHORE HIGH COURT 

First Civil Appeal No. 1844 of 1934 

May 19, 1936 

Jar Lar AND Daip SINGH, JJ. 

Musammat SHAHZADI BI—Drsranpanr— 

APPELLANT 

VETSUS 

Musammat RAHMAT BI AND OTHERS — 
PLAINTIFFS AND OTHERS —DERFENDANTS— 

RESPONDENTS 

Administration—Suit for—Preliminary decree 
passed-—Order by Court determining dispute but re- 
fusing to frame final decree—Order, if amounts to 
final decree - Appealability—Forms in Civil Eroce- 
dure Code, if can be varied—Court-fee—Suit for 
administration and accounts—A ppeal—Valuation. 

The Civil Procedure Code nowhere lays down 
what are to be thecontentsofa final decreain an 
administration suit. lt must depend on the nature 
of the dispute in each case. 

Where after passing a preliminary decrees in an 
administration suit, the Cvurt passes an order 
which determines all the matters in dispute but 
refuses toframe a final decree sheet, the order 
amounts to a decree and is appealable in spite of 


the aes tu frame a formal decree sheet. |p. 108, 
col. 1, 

[Case law referred to.] 

The forms prescribed in the Civil Procedure 


Code, are merely tu be used asa guide in framing 
decrees; they can be varied and adapted according 
to the circumstances in each case. 

Ina suit for accounts including an administra- 
tion suit, and in an appeal from a decree in such a 
suit, a plaintiff or an appellant is entitled to value 
his relief for the purposes of court-fee at such 
figure as he may fix, 

F. ©. A. from an order of the Senior Sub- 
Judge, Delhi, dated July 24, 1934. 

Messrs. Abdul Rahman and  Bishen 
Narain, for the Appellant. 

Messrs. Kirpa Narain and Bhagwat 
Dial, for the Respondents. 

Jai Lal, J—The dispute in this case 
relates to the estate of Khan Sahih Haji 
Baksh Ilahi, O; I. E., a big cigarette mer- 
chant of Calcutta, Delhi and other places 
whose original home was in Delhi, and 
who died at Delhi in October 1926. He 
had three wives: by the first he had two 
sons, Muhammed Rafi and Muhammad Tagi, 
and by the second he had one sun Abdur 
Ranim. The third wife is Musammat Shah- 
zadi Bi whom he married in 1901 waen 
he was of a comparatively advanced age. 
He left noissue by her. He had a brother 
named Haji Karam Ilahi who has left three 
sons, Muhammad Shafi, Khan Sahib Abdul 
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Rahman and Ata-ur-Rahman. It appears 
that after her marriage with Khan Sahib 
Haji Baksh Ilahi, Musammat Shahzadi Bi 
became his favourite wife and he resided 
with her most of the time till his death. 
It also appears that he: was known to bea 
very rich man and did flourishing business 
in cigarettes, but the important question 
to be decided by us is whether in 1920 his 
financial condition had or had not under- 
gone a change. On behalf of Musammat 
Shahzadi Bi it is contended that up to the 
end of 1921 at any rate he was in affluent 
circumstances as before. On behalf of 
Muhammed Rafi, on the other hand, it is 
urged that in 1920 he was heavily involved 
in debt and was almost an insolvent. It is 
admitted that before 1919 Haji Baksh Ilahi 
was aman of wealth. The bearing of this 
question on the present litigation will ap- 
pear presently, but it may be stated at once 
that the evidence on the record tends to 
show that after a decree for fourteen lacs 
of rupees was passed against him in Sep- 
tember 1919 in favourof his partners Karam 
Ilahi and Ata-ur-Rahman the financial con- 
dition of Haji Baksh Ilahi became shaky 
and he had to borrow money from various 
sources to satisfy the decree and to meet 
his financial commitments. In 1920 more 
than one lakh and fifty thousand rupees 
borrowed from Sukh Lal had not been 
paid and it appears from the statement 
of Abdur Rahim that in 1320 and after that 
Haji Baksh Ilahi was generally indebted 
and short of funds and further thal in 
1920 he knew that his cigarette agency 
would not be renewed by the Imperial 
Tobacco Company. 

After his death two suits for the adminis- 
tration of his estate by the Court were 
instituted. One was by his son Muhammad 


Rafi, who claimed to be a creditor of his. 


estate for Rs. 1,74,0$9-0-5 and alleged that 
inter alia the immovable properties des- 
cribed as Nos. 1 to 15 in a list attached 
to the plaint formed part of his estate and 
prared that they should be administered 
as such. He also claimed, as appears from 
the case developed at the trial, that Musam- 
mat Shahzadi Bi was in possession of or had 
misappropriated jewellery and movable 
property of tLe value of about one lac of 
rupees, which belonged to Haji Baksh Ilahi, 
and should be made to account for the 
same. The other suit was by Musammat 
Shahzadi Bi whose claim was that 11 out 
of the 15 properties mentioned by Muham- 
mad Rafi, that is to say, Nos. 5 to 15, were 
her own properties and not those of Haji 
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Baksh Ilahi and that Rs. 11,000 was payable 
to her oul of the estate of the deceased as 
dower. She denied that she had in her 
possession any jewellery or movab'e prop- 
erty belonging to Haji Baksh Ilahi. The 
other heirs of Haji Baksh Ilahi were im- 
pleaded as defendants in the suits and 
also the Punjab National Bank on the 
ground that it was a secured creditor of 
the deceased. 

Preliminary issues were raised: whether 
the suit lay, whether the value for the 
purposes of court-fee and jurisdiction was _ 
correct and whether the Punjab National 


“Bank was a necessary party. These issues 


were framed in the administration suit 
filed by Muhammad Rafi. The other suit 
was subsequently transferred to the same 
Court and the two suits were consolidated 
and tried together. 

When the suits came up for hearing the - 
parties agreed that a preliminary decree 
may be passed for the administration of 
the eslate and that the details of the pro- 
perties be determined before the final de- 
cree is passed. They also agreed that the 
proper valuation of the suits was Rs. 130. 
The Punjab National Bank was allowed to 
remain a party to the suits but is not now 
interested in this litigation because itap- 
pears that its claim has since been satisfied. 
On October 25, 1927, the Senior Subordinate 
Judge passed an order which concludes as 
follows: 

“A preliminary decree shall be passed in both 
the suits (Nos. 20 and 71) in the terms of form 
No. 17, Sch. I, Civil Procedure Code. The shares of 
the parties in the estate will be as noted at the outset 
of this judgment. The parties shall appear before 
me on November 2, 1927, for some reliable man to be 
selected as a Receiver. The costs of the suit shall 
be apportioned in the final decree.” : 

The learned Judge noted that the heirs 
of Haji Bakhsh Ilahi were: 

His widow Musammat Shahzadi 
Bi ... 3-24th share. 

His sons Haji Muhammad 
Rafi, Mr. Abdur Rahim and 
Sheikh Muhammad Taqi ... 7-24th 

each. 

No preliminary decree was, however, 
prepared in pursuance of the above order, 
but the Court appointed Lala Kashmiri 
Lal, a retired Subordinate Judge, as the 
Receiver and directed him | 

first to determine the assets and liabilities of the 
estate and report on what lines he proposed to work, 

It seems that Lal a Kashmiri Lal recorded 
the statements of the parties and framed 
20 iesues which comprised the points in 
dispute between them, bul. the cases were sub- 
sequently taken up by the Senior Subordi. 


share 


. 
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nate Judge of Delhi personally who fram- 
ed 19 issues covering the several disputes 
between tho parties and re-appointed Lala 
Kashmiri Lal as the Receiver of the dis- 
puted properties, because the previous ap- 
pointment of this gentleman as a Receiver 
was considered to have terminated After 
recording the evidence of the parties the 
learned Senior Subor linate Judge passed 
an order which is printed at pp. 237 to 267 
of Vol. L cf the printed paper book. This 
order is described by him as his judgment 
‘and by it the 19 issues which were framed 
by the learned Judge were disposed of by 
-him. For the purposes of this appeal it 
is sufficient to say that he held that out of 
the 11 properties which were claimed by 
Musammat Shahzadi Bi, three were hers 
and the remaining eight belonged to the 
estate of Haji Bakhsh Tlahi. The claim of 
Muhammad Rafi that Musammat Shahzadi 
Bi had misappropriated jewellery and 
movable property worth about one lac of 
rupees was found not established except 
that property worth about Rs. 5,000 found 
in her possession was held to belong to 
Haji Bakhsh Tlahi and her claim that 
Rs 11,000 was due to her as her dower from 
the estate of her husband was disallowed. 
From this order an appeal bas been pre- 
ferred by Musammat Shahzabi Bi and eross- 
objections have been filed on behalf of the 
legal representatives of Haji Muhammad 
Rafi, who, it may be mentioned, has in the 
meantime died and is represented by his 
widows, sons and daughters before us. 
The Taxing Officer of this Court raised a 
question as to the sufficiency of the court-fee 
of Rs. 130 paid on the cross-objections by 
Muhammad Rafi’s legal representatives, and 
on the matter being referred to us, we 
decided by a separate order that the cross- 
objections were sufficiently stamped. 

A preliminary objection was then riised 
-before us on behalf of the legal representa- 
tives of Muhammad Rali that the memo- 
randum of appeal by Musammat Shahzadi 
Bi was not properly stamped. It has been 
valued for the purposes of court-fee stamp 
at Rs. 130. As [have already stated the 
-value of the suit for the purposes of court- 
fee, and jurisdiction was admitted by all 
the parties to be Rs. 130 in the trial Court 
‘and as inasuit for accounts including an 
administration suit, and in an appeal from 
a decree in such a suit a plaintiff or an 
appellant is entitled to value his relief for 
.the purposes of court-fee at such figure as 
he may fix, amatter which was conceded 
“by all the parties before us, we overruled 
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this preliminary objection. Another prelimi- 
nary objection, however, was raised by the 
respondents that no appeal lay from the order 
of July 24, 1934, the purport of which has 
already been described by me. It was 
contended that it was an interlocutory 
order, that it did not fall within the defini- 
tion of a decree and that, therefore, it was 
neither a preliminary decree nor a final 
decree. I have already stated that by 
the orderin question the Senior Subordi- 
nate Judge disposed of all the 19 issues 
framed by him and that these issues em- 
braced all the disputes between the parties 
but it is contended that before a final 
decree can be passed in this case, the 
properties must be disposed of and the 
debts payable out of the estate determined 
and, therefore, the order in question can- 
not be held to be a final decree and that 
it could not be a preliminary decree as a 
preliminary decree had already been 
passed, and an enquiry had been made in 
pursuance thereof which had resulted in 
the passing of the order under appeal. 

It was denied before us on behalf of the 
appellant thatthere are any other debts 
due from the estate which have to be 
ascertained, and it was urged that the 
whole dispute having been settled, the Court 
should have passed a final decree as a 
result of its order under appeal. Indeed 
the appellant made an application to the 
trial Judge praying that a final decree be 
framed but the learned Judge declined to 
do so by his order of August 23, 1984, and 
directed the Receiver to take possession of 
the properties which he declared to have 
belonged to the deceased, to collect their 
rents and to submit a scheme as to the 
manner in which the properties could be 
disposed of for the purpose of the adminis- 
tration of the estate. The question whether 
an appeal lies from the order of the 
Senior Subordinate Judge passed on July 24, 
1934, is not free from difficulty, but after 
giving my careful consideration to it I 
am of opinion that an appeal lies. In 
all probability it is not a preliminary 
decree because a preliminary decree must 
be deemed to have been passed and one 
had to be framed in pursuance of the 
order of October 26, 1927. Subsequently 
an enquiry was held as directed by and 
as a result of that order. It is true that 
no preliminary decree was actually drawn 
up, but the enquiry which led to the 
orderunder appeal was held with a 
view to pass a final decree, and in decid- 
ing this question it must be remembered 
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that there were two administration suits; 
one was by a person who claimed to be 
a creditor andalso anext of kin and the 
other was by a person who claimed to be 
anexi of kin. All the matters in controver- 
sy between the two plaintiffs in the two 
suits have been disposed of by the order 
under appeal, and nothing more is to be 
donein order to wind up the eslatein a 
suit between the two next of kin. 

The respondent's contention is that an 
appeal would be competent only when a 
formal decree is drawn up according to 
the form prescribed in the schedule of the 
Civil Procedure Code, and he refers to Form 
No. 20 in App. D. Sch. I, Civil Procedure 
Code. That form, however, seems to contem- 
plate division of cash proceeds of the estate 
of a deceased perdon who has died intestate. 
Tne contention of the Counsel istha” before a 
final decree in that form can be passed 
the whole property must be sold, the debts 
paid out of the sale proceeds and then the 
balance, if any, divided among the heirs of 
the deceased according to their respective 
shares, and after this has been done, a final 
decree should be framed and then alone 
would the appellant be entitled to present 
an appeal in this Court. Now, in the 
first instance, the forms prescribed are 
merely to he used as a guide in framing 
decrees; they can be varied and adopted 
according to the circumstances in each 
case. Moreover, if the only decree, which 
would be appcalable in a case like this, is 
the final decree framed by the Court after 
the sale of the property, then it is obvious 
that irreparable loss would result to the 
appellant, who, if subsequently found to 
be entitled to the property in dispute 
which would in the meantime have been 
‘sold as part of the estate of Haji Bakhsh 
lahi, might find it difficult to recover it and 
may have to content with the sale proceeds 
thereof realised by the Receiver. The real 
difficulty has been created by the manner 
in which the learned Subordinate Judge 
has dealt with this case piecemeal. He 
should have made all the enquiry which 
wus necessary for passing a comprehensive 
final decree and should then have passed 
an order which would have been the final 
adjudication of all the disputes not only 
between -the parties but between the 
parties and third persons, e. g. credi- 
tors an order which would have ne- 
cessarily led to the framing of a 
deeree which admittedly would have been 
appealable to this Court. Order XX, r. 13, 
Civil Procedure Code, provides that : 
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“Where a suit is for an account of any property 
and for its due administration under the decree 
of the Court, the Court shall before passing the final 
decree, pass a preliminary decree ordering such 
accounts and enquiries to be taken and made, and 
giving such other direction as it thinks fit.” 

But no provision is made as to when a 
final decree is to be passed and what 
should be the contents of that decree. A 
provision is made for a final decree in other 
cases: as for instance in mortgage suits 
and in suits for possession and for rent 
or mesne profits. The Code, therefore, 
nowhere lays down what are to be the con- 
tents of a final decree in an administra- 
tion suit. I consider that this must de- 
pend upon the nature of the dispute in 
each case. I am of opinion that, as in 
the present case, the order in question has 
determined all the matters in controversy 
between the two disputing parties, it must 
be construed as a final decree to that 
extent. It is, however, contended that there 
can be only one preliminary decree and 
one final decree, and that the law dres not 
contemplate the existence of more than one 
preliminary decree or more than one final 
decree. Some cases were cited in support 
of this contention: as for instance Bharat 
Indu v. Yakub Hussain (1), Kamini Debt 
v. Promotha Nath (2) and Jagmohan Das v. 
-Indar Prasad 65 Ind. Cas. 933 (3). The 
Calcutta case related to a suit fcr accounts, 
and it was held that there could be only 
one preliminery decree. The two other 
cases related to suits for partition. In 
Peary Mohan Mukerji v. Manohar Mukerji 
(4), however, it was held that there can 
be more than one decree, and the same 
view was expressed in Ramanthan Chetty 
v, Alagappa Chetty (5). In Manohar Lal 
v. Manakchand (6) it was held that where 
an order passed falls within the definition 
of a decree, an appeal lies even if no 
decree sheet has been prepared. In Nathu 
Mal v. Uderam (7) an appeal was enter- 
tained where the irial Court had refused 
to draw a final decree. In my opinion, 
therefore, in the present case the order 
appealed against amounts to a decree and 

(1) 35 A 159; 18 Ind. Cas. 701: 11 A L J 120. 

(2) 19 OWN 755; 27 Ind. Cas. 317; AIR 1915 
Cal. 272; 20C L J 476, 

NG 65 Ind. Cas. 983; AIR 1921 Oudh 224; 240 0 


(4) ATI R 1924 Cal. 160; 74 Ind. Cas, 373; 270 W 
N 989; 88 © L J 259. 

(5) A I R 1930 Mad, 528; 131 Ind. Oas. 180; 59M L 
J 102; 53 M 378; 32 L W 329; Ind. Rul. (1931) Mad 


496. 

(6)66 PR 1919: 52 Ind. Gas. 479; A IR 1919 Lah 
53; 32 P LR 1919, 72 P W R 1919, 

(7) A TR 1932 Lah 214; 137 Ind. Oas. 273; 33 P L 
R 56; Ind. Rul, (1932) Lah, 332, : 
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is appealable in spite of the fact that the 
Senior Subordinate Judge has declined to 
frame a formal decree sheet. I overrule 
the preliminary objection. (His Lordship 
discussed the evidence in detail and pro- 
ceeded.) I would, therefore, dismiss the 
cross-objections with costs both as barred 
by time and on the merits. I would accept 
the appeal of Musammat Shahzadi Bi and 
declare that the following properties, No. 14 
House in Katra Hijrad, No. 11 House in 
Rodgaran, No. 16 Katra in Gali Mir Jumla, 
and No. 13 House and plot in Mahrauli, 
which have been held by the learned Senior 
Subordinate Judge to have belonged to 
Haji Baksh Nahi at the time of his death, 
belong to Musammat Shahzadi Bi, and 
reverse the decree of the learned trial 
Judge to that extent. The appeal with 
regard to the four following properties, 
No. :0 Shops in Dehli (Rodgaran), No. 8 
Shops in Chauri Bazar, and No. 12 Shops 
in Rodgaran Thata Hajan, No 7 Kothi, 
known as Dunlop property, is dismissed. 
Under the circumstances I would leave 
the parties to bear their own costs of the 
appeal. 

Dalip Singh, J.—I agree. 


N. Order accordingly. 


_ PATNA HIGH COURT. 
Civil Appeals Nos. 489 to 491 of 1934 
March 20, 1936 
JAMES, J. 
MATBER SINGH AND ANOTHER— 

APPELLANTS 

` versus 

RAI KRISHNA BAHADUR AND OTHERS— 

RESPONDENTS 

Bihar Tenancy Act (VIII of 1934), s. 148-A—Scope 
of-—Parties—Lund-holders of holding alone need be 
made  co-defendants—Hvidence—Judgment inter 
partes ~ Admissibility. 

Section 148-4, Bihar Tenancy Act, requires the 
plaintiff to join as co-defendants only the other 
landlords of the holding, not the other proprietors 
of the estate, and for whatever share the other 
proprietors may be 1ecorded in Register D, they are 
not iù the sense in which the word is used ım the 
Tenancy Act, landlords of these holdings unless they 
are actually co-sharers in the patti within which the 
holdings lie. 

Where all the parties to the present case 
were parties to a former litigation, the judgment in 
that suit is evidence of what were the points in issue 
between the parties in that suit and of what was the 
result of the suit, 

C. A.from the appellate decree of the 
District Judge, Saran, dated December 
18, 1933. 

Mr. Hareshwar Prasad Sinha, lor the 
Appellants. ‘ 
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Messrs. Janak Kishure, A. N. Lal and 
Rai Parasnath, tor the Respondenta. 

Judgment.—These appeals «rise out of 
three suits for arrears ot rent. The plain- 
tif claimed as landlord in respect of a 
one-third share of his patti butthe tenant- 
defendants took the defence that he was 
entitled only to ashare of one sixth. The 
parties were also at issue regarding the 
rate of rent which was payable for this 
land, and the defendants further ciaimed 
that during the years in suit the greater 
part of the land had been untit for culiiva- 
tion. On these points the Courts below 
have found, against the tenant-defendants 
who have now come up in second appeal 
trom the decree. 

Mr. Hareshwar Prasad Sinha on behalf 
of the defendants argues in the first place 
that the suits could not be treated as pro- 
perly framed under s. 148A, Bihar Tes 
nancy Act, because all the co sharers who 
are named in Register D have not been 
joined as detendants, and further that 
since the plaintiff is recorded in Register 
D for ashare of two annas eight pies, he 
cannot now claim a large share. In sup- 
port of this last ground of appeal Mr. 
Hareshwar Prasad Sinha cites the decision 
of this Court in Sarafat Karim v. Harangi 
Singh, Second Appeals Nos. 399 to 397 of 
1929; but in that case the piaintiff who was 
recorded in the khewat and Register D for 
a share of six annas claimed that he had 
obtained title to the whole sixteen annas by 
adverse possession. It was held that he 
could only claim the share for which he 
was recorded in Regisier D. It has not 
been held, and it never could be held, that 
the hoider of a separate patti-can recover 
in his patti nothing more than the share 
calculated in terms of the whole mahal 
which is entered in Register D, Section 148-A, 
Bihar Tenancy Act, requires the plain- 
ti to join as co-defendants only the other 
landlords ofthe holding not the otuer pro- 
prietors of the estate, and for whatever 
share the other proprietors may be record- 
ed in Register D, they are not in the sense 
in which the word is used in the Tenancy 
Act landlords ofthese holdings unless they 
are actually co-sharersin the patti within 
which the holdings lie. 

Tue question of whether there has been 
pattidari division of this kind isa question 
of fact, but Mr. Hareshwar Prasad Sinha 
objects that in arriving at their decision, 
the Courts beluw have relied on inadmis- 
sible evidence, or on documents which 
were not properly proved. A written state- 
ment which purports to have been filed by 
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the defendant Matber Singh in a case under 
s. 144,. Criminal Procedure Code, was put 
in evidence, but although objection was 
taken ofthe time, no attempt was made 
by the plaintiff to connect this written 
statement with Matber Singh that is to 
say, there is no evidence that he filed it 
or that he authorized the filing of it. 

Another piece of evidence to which Mr. 
Hareshwar Prasad Sinha takes objection 
isa judgment (Ex. 8-A) wherein this ques- 
tion of the existence of the patiis was dis- 
cussed in a case to which Matber Singh 
was not a party. The learned District 
Judge has remarked on the written state- 
ment (Ex. 5) that the appellant Matber 
Singh said therein that the plaintiff had 
settled the land in dispute with him, and 
that he did not suggest-there that co- 
_ sharers of the other patti had any concern 
with the land. The learned District Judge 
also referred to the judgment (Ex. 8-A) 
relying onit as an expression of Judicial 
opinion, wherein he was in error, Mr. 
Hareshwar Prasad Sinha also objects to 
the admission of the judgment (Ex. 8-B); 
but thatis certainly admissible, because 
all the persons who are parties here were 
parties to that litigation, and the judg- 
ment is certainly evidence of what were 
the points inissue between the parties in 
that suit and of what was the result of 
the suit. In that case Chabi Lal Raut 
sued Matber Singh in ejectment, joining 
as defendants the landlords who are parties 
to the present suits. He also joined Rai 
Bahadur Raghunath Prasad, whose widow 
is now put forward as a  co-sharer who 
ought tohave been joined in the present 
suits. Chabi Lal Raut claimed that he had 
obtained settlement from Rai Bahadur 
Raghunath Prasad, and that this gave him 
title to the land of which Matber Singh 
had taken possession. 
fended the suit on the ground that this 
diara lend lay in the eight annas patti of 
Rai Krishna Bahadur and the other two 
parties of the present suits, and that Rai 
Bahadur Raghunath Prasad had no con- 
cero with it because the land did not lie 
within kis patti. Matber Singh succeeded 
in his plea and the attempt to eject him 
failed. 

Apart from Ex. 8-B there is a great 
deal of other evidence on which the learned 
District Judge has relied. He has relied 
only to a slight extent on Ex. 5 and Ex. 8-A 
and unless the provisions of s. 167, Evi- 
dence Act, are to be completely ignored, 
it would be impossible to hold that the ad- 
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mission of these two documents in any way 
vitiates the finding on this question of pat- 
tidari possession. 

The ducument, Ex. 5 is mentioned again 
by the learned District Judge in dealing 
with the question of what isthe rate of 
rent; butit does not appear thatthe rate 
of rent appears in that written statement. 
Tke learned District Judge remarks tuat 
Mather Singh said there that he had obtain- 
ed printed receipts from his landlord but he 
does not now produce any. Here again a 
mass of documentary evidence was pro- 
duced on behalf of the landlord which the 
learned District Judge accepted as true 
and the casual reference to the written 
statement, Ex. 5, is of no importance. 

Tne defendant claimed that the land in 
suit was entirely sandy during the years 
in respect of which rent was claimed. The 
argument at the trial was interrupted for 
the deputation of a Commissioner who re- 
portedon the present condition of the 
land, to which Mr. Hareshwar Prasad Sinha 
takes objection, though it does not appear 
that any objection was taken at the time of 
the deputation of the Commissioner. Mr. 
Hareshwar Prasad Sinha points out that 
the Commissioner reported that certain 
land was not fit for cultivation and probably 
never had been but this was land outside 
the area mentioned in the plaint of a 
holding wherein the plaintif claimed rent 
for twelve bighas whereas Matber Singh 
said he possessed twenty-four. For the 
test the present condition of the land did 
not prove in itself what had been the con- 
dition during the yearsin suit; but this 
fact did not escape the notice of the leani- 
ed District Judge who decided the point 
on the evidence which was before him. 

Ifind no ground for interference with 
the decision of the lower Appellate Court’ 
and these appeals must be dismissed with’ 
costs. i 

N. Appeals dismissed. 
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MADRAS HIGH COURT 
Full Bench 
Second Civil Appeal No. 1416 of 1931 
i November 16, 1936 , 
VARADAOGHARIAR, BURN AND PANDRANG 
> OW, Jed. 
POLPAKARA MANAKKAL VIROOPAK-: 
SHAN NAMBUDRIPAD— APPELLANT 


versus 
PULIPRE TARWAD KARNAVAN 
AND OTHERS — RESPONDENTS 
Morigage—Redemption—Decree obtained by assignee, 
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of malcharthdar—Compensation not deposited— 
Jenmi's application for extension of time to deposit 
rejected~Suit by jenmi for redemptton—Maintain- 
ability of. 

The assignee of a melcharthdar filed a suit in 
which a decree for possession was passed conditional 
on payment ofa certain sum of money for com- 
pensation for the improvements effected by the ten- 
ant. The deciee-holder did not: care to deposit the 
amount and take possession. Some months after the 
date of the decree, he sent a registered notice to 
the jenmi, wherein he stated that the suit had been 
instituted by him really at the instance of the jenmi 
and he accordingly called upon the jenmi to take 
eteps to deposit the compensation amount and recover 
possession, The jenmi applied for extension of time 
to deposit the amount. Ontwo occasions extension 
was granted but onthe third occasion it was re- 
jected, He then brought a suit for redemption. It 
was contended that during the period of the mel- 
charth, the plaintiff had no right to maintain the 
suit: 

Held, thet that the jenmi was entitled to maintain 
the present suit, because the melcharthdar had pre- 
cluded himself from recovering possession in pursu- 
ance of that decree ; 

Held, also that merely because he applied for 
extension of time or because the decree for redemp- 
tion obtained in a former suit was not executed did 
not preclude the jenmi trom bringing the subsequent 
suit for redemption. Vedapuratii v. Vallabha 
Valiya Raja (1), held overruled by Raghunath 
Singh v. Hansraj Kunwar (2). 


8.0. A. against the decree of the Bub- 


ae Ottapalam, in A. 6. No. 136 of 
1929. 

Mr. K. Kuttikrishna Menon, for the 
Appellant. 


Mr. K. P. Raman Menon, for the Res- 
pondents. 


Varadachariar, J.—This case has been 
posted before this Bench in consequence 
of a contention raised on behalf of the 
appellant that the decision of the Full 
Bench in Vedapuratti v. Vallabha Valiya 
Raja (1), should not be followed after 
the decision of the Privy Council in 
Raghunath Singh v. Hansraj Kunwar (2). 
The second appeal arises out of a suit 
instituted by a jenmi for redemption of 
properties in the possession of the 
kanomdar. Various objections were rais- 
ed, of which it is necessary to refer 
only to those raised by Issues Nos. 1 
and 3. 

Issue No. 3 was framed with reference 
to what happenedin O. S. No. 670 of 1923 
on the file of the Ponani Munsif's Court. 
That suit was instituted by the assignee 
of a melcharthdar, who is defendant No. 17 
in the present suit. A decree for posses- 
sion was passed in that suit conditional 
on payment of a certain sum of money 
for compensation for the improvements 
effected by the tenant. The decree-holder, 
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however, did not care to deposit the 
amount and take possession. Some mouths 
after the date of the decree, he sent a 
registered notice to the jenmi, which has 
been marked Ex. 6 in tLe present case, 
wherein he stated that the suit had been 
instituted by him really at the instance of 
the jenmi and he accordingly called upon 
the jenmi to take steps to deposit the 
compensation amount and recover posses- 
sion. We are not in a position if and 
how far the allegations in Ex. 6 are true. 
It is, however, in evidence that the jenmi 
made twoor three applications for exten- 
sion of time to deposit the compensation 
amount, ashe was under the impression 
that if he did not doso, hisrigbt might 
once for all be extinguished. On two 
occasions extension seems to have been 
granted, but on the third occasion his 
application for further exlension of lime 
was rejected by order dated September 7, 
1925. No reasons have been stated for the 
rejection. It has been contended in the 
Courts below and before us, on behalf of 
the kanomdars, that these pr ceedings 
taken in O. 5. No. 670 of 1922 operate as 
a bar to the present suit on two grounds; 
(1) on the general principles laid down by 
a Full Bench of this Court in Vedapuratti 
v. Vallabha Valiya Raja (1), and (2) in 
view of the special provisions in the Mala- 
bar Compensation for Tenants’ Improve- 
menis Act. 

It has not been disputed that in the 
ordinary course the jenmi will not be pre- 
cluded from instituting a suit merely 
because he was one of the defendants in a 
former suit instituted by the melkanamdar 
for redemption of the kanom. The Courts 
below recognize that the decisions in 
Raman Namboodri v Achutha Pisharodi (3) 
and Veerappudayam v. Muthu Karuppan 
Thevan (4), are against any such conten- 
tion. But it has been argued that because 
the present plaintiff applied to the Court 
in O. S.No. 670 of 1923 for extensicn of 
time to pay the money and extension was 
granted on two occasions, he must be 
held to have put himself in the posicion 
ofthe plaintiff in that suit and therefore 
to be governed by the principle laid dcwn 


(1) 25 M 300; 12 M LJ 128. 

(2) 56 A561, 151 Ind. Cas 371; A I R 1934PC 
295; 6l I A 362;7 RPO 47; 11 O W N1093; (1984 
A LJ 200; 40 LW 390; (1934) M W N 1065; 15 P 
L T 697; 390W W9; 36 Bom. LR 1189; 600 L 
J 337; 67M LJ 818 (PC). 

(3) 35 M 42; 14 Ind. Cas, 415. 

(4) 24 M L J534; 19 Ind. Oas 589; (1913) MW N 
400;13 M LT 463, . 
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in Mayan Kutti v. Kunhammad (5), and 
that ifhe had allowed his remedy by 
way of execution to become barred, he 
would not be entitled to bring a second 
suit. The decision in Mayan Kutti v. 
Kunhammad (5), was based upon the prin- 
ciple of Vedapuratti v. Vallabha Valiya 
Raja (1), and on that ground dissented 
from the earlier decision in Chowakkaran 
Keloth v. Karwvalote Parkum, 29 Ind. Cas. 
559 (6). We are unable to agree with the 
Contention that merely because the jenmi 
applied for fextension of time in O. 8. 
No. 670 of 1923, he must be precluded 
from maintaining a second suit. It does 
not appear from the record that his right 
to execute the decree in O. S. No. 670 of 
1923 was adjudicated upon by the Court. 
The mere fact that he expected thal if he 
deposited the money he might be able 
to take possession will not by ilself suffice 
to create in him a disability which would 
not otherwise arise under the iaw. Nor do 
we think that the statements made in 
Ex. 6 by the plaintiff in O. S. No. 670 of 
1923 can operate as a legal assignment 
to the jenmi of the decree obtained by the 
plaintiff in O. S. No. 670 of 1923. It has 
not been contended and Ex. 6 cannot be 
regarded as evidence that the melcharth 
itself was a benami transaction and that 
the jenmi was in substance and truth the 
plaintiff in the former litigation. 


As regards the objection based upon the 
principle of Vedapuratti v. Vallabhe Valiya 
Raja (1), that even assuming that after 
a decree for redemption the relationship 
of mortgagor and mortgagee continues, a 
second suit for redemption will neverthe- 


less not lie, ib seems to us that that view- 


can nolonger be maintained in the face 
of the decision of the Privy Oouncil in 
Raghunath Singh v. Hansraj Kunwar (2). 
Their Lordships point out that unless as 
contemplated by s.60, Transfer of Property 
Act, the right of redemption has been ex- 
tinguished in one of the modes contem- 
plated by the statute, the mere fact that 
a decree for redemption obtained on a 
former occasion has not been executed, 
will not prevent the mortgagor from 
maintaining asubsequent suit for redemp- 
tion. The judgments in Vedapuratti v. 
Vallabha Valiya Raja (1), themselves 
refer to the conflict of judicial cpinion 
on the point that existed prior thereto, 


(5) 34M L J167; 44Ind. Cas. 110;A IR 1918 
Mad, 370; 41 M641; 7 L W 143; 23M LT 156;(1918) 
M WN205. : 

(6) 29 Ind, Oas, 559; A I R 1916 Mad, 975, 
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and the view now laid down by their 
Lordships of the Judicial Committee seems 
rather to approve of the opinion which 
the Full Bench overruled in Veda puratti 
v. Vallabha Valiya Raja (l) We are 
unable to agree with the contention of the 
learned Counsel for the resp ndenis that , 
because Vedapuratin v. Vallabha Valiya 
Raja \1), has not been in terms overruled 
by their Lordships, it must still be taken 
to be go.dlaw. Sofar as we can gather 
from the report, the Full Bench decision 
seems to have been ‘cited before their - 
Lordships. In any event the way their 
Lordships stated the points for consideration 
clearly indicates that the ground of res judi- 
cata on which the full Bench rested their 
conclusion, was intended to be dealt with 
by their Lordships. At the top of p. 507* they 
observe : 

“If the appellants fail to establish under their . 
third point that the old decree extinguished the 
right to redeem, thereis in their Lordships’ 
Opinion, no ground for saying that the old decree 
operated by way of res judicata so as to prevent 
the Courts, under s, 1}, Oivil Procedure Oosde, from 
trying the present suit.” 


After this expression of opinion by 
their Lordships, it is not possible to main- 
tain that the ground of decision adopted 
by the Full Bench in Vedapuratti v. Val- 
labha Valiya Raja (|), is any longer availa- 
able. The other ground suggested in. 
Vedapuraiti v. Vallabha Valiya Raja (1), 
viz. the bar by lis péndens will not avail 
when by reason of the bar of limitation or 
from other causes relief can no longer be 
had by proceedings taken in the former 
suit. So far as the decision in Mayan 
Kutti v. Kunhammad (5), is based not 
merely on the principle of Vedapuratti v. 
Vallabaha Valiya Raja (|), but upon the. 
Special provisions of the Malabar Com-. 
pensation for Tenants’ Improvements Act 
which do not contemplate a preliminary 
decree and a final decree and which . 
contain indications in s. 6 that the right 
conferred by the decree should be worked 
out only by procsedings in execution, it 
may be a question how far that view can 
be maintained afterthe judgm-nt in 
Raghunath Singh vy. Hansraj Kunwar (2), 
but itis not necessary for us to decide 
that point in this case because, as we ` 
have already observed, the present plain- 
tiff was not the plaintiff in the former suit 
and cannot therefore be held to be pre-. 
cluded from maintaining the presentsuit. 
As regards tae objection raised by Issue 
No.1, merely, that during the period of 
: *Page of 56 A,—[ Hd] eee 
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the melcharth the plaintiff has no right 
„to maintain the present suit, there are 
two answers to it; (1) that even that period 
has expired during the pendency of the 
appeal and (2) apart from that on the 
principles recognized in Raman Nam- 
boodri v. Achutha Pisharodi (3), the jenmi 
will be entitled to maintain the present 
suit, because the melcharthdar has preclud- 
ed himself from recovering possession in 
pursuance of that decree. 

The result is thatthe second appeal is 
allowed and the decree of the District 
Munsif restored with costs here aud in the 
lower Appellate Court. 

AN. Appeal allowed. 
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PATNA HIGH COURT 
Civil Appeal No. 84 of 1934 
November 25, 1936 
MUHAMMAD Noor, J. 
JAGDAM RAM— APPELLANT 
VETSUS 

AGARFI RAM AND OT, IBRS RESPONDENTS. 

Civil Procedure Code (Act V of 1903), O. XXH, 
0. I, r. 8—Suit under O. 1, 7.8 for declaration 
~—Death of some parties during pendency of appeal 
~ Appeal, if abates—O, XXII, if applies. 

The provisions of O. XXT, Civil Procedure Code, 
which” relate to the death of plaintiff or defendant, 
cannot be applied toa case instituted or defended 
by afew persons on behalf of numerous persons not 
on record under O. I, r.8. In ordinary cases the 
parties act independent of any permission of any 


authority, But in a case instituted by acortain num- ' 


ber of persons under O. I, r 8, or in a case instituted 
under 5.92, the authority of those who conduct or 
defend a suit is derived from the order of the Court or 
from the Advocate-General. Ifthe Court has permitted 
a certain number of persons to institute or defend a 
suit on behalf of others, and when some of them for 
some reason or other either by death or otherwise 
become incapable to conduct the suit, itis for the 
Court to order whether or not the remaining persons 
should be allowed to conduct the case, or whether 
more persons should be added as parties for this 
purpose, Jf others are brought on the record, it is 
addition of parties and not substitation on devolu- 
tion of interest. In such a case where some of the 
respondents die during pendency of appeal from the 
decision, no question of abatement arises and the 
Court can permit the appellant to proceed with the 
appeal against the remaining respondents. Venkata- 
krishna Reddi v. Srinivasachariar (1), Anand Rao 
v. Ram Das (5) and M. I. Kadri v. Khubmiya 
Mahomedmiya (6), relied on, Walt Mahomed v, 
Mahlu (3)and Samail v. Haji (4), distinguished, 
Patt Mahto v. Mir Ali (2), referred to. X 


C. A. from the appellate dec-ee of the 
Second Sub-Judge, Arrah, da'ed Septem- 
ber 12, 1933. | 

Mr. A. D, Sinhas for the Appellant. 

Mr. Harions Kumar, for the Respondents. 


Order.—In this appeal a preliminary ; 
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objection has been taken by the respon- 
dent to the effect that the appeal has 
abated on account’ of the death of some of 
the respondents. The suit out of which the 
appeal has arisen was instituted by ten 
persons under O. I, r. 8, Oivil Procedure 
Code, for a declaration of the right of ihe 
public to use a piece of landand a well 
situated thereon and for ordering the de- 
fendant to pull down certain structures 
erected by him on that land. The trial 
Court dismissed the suit, but on appeal by 
the plaintiffs the suit has been decreed by 
the lower Appellate Court. The defendant 
has preferred this second appeal. 

During the pendency of the appeal in 
this Court two of the plaintiff-respondents, 
i.e. Nos. 2 and 8, died and no steps were 
taken to substitute their legal representa- 


‘tives onthe record. On August 2, 1934, 


the learned Registrar noted that the ap- 
-peal against respondent No. 8 had abated. 
No note has been made about the death 
of respondent No. 2. I do not take the 
note of the learned Registrar as a decision 
that the appeal against respondent No. 8 
has abated. Such a decision can only be 
given by the Court. The case was placed 
before Varma, J., who without expressly 
deciding the question of abatement, on the 
authority of the decision in Venkatakrishna 
Riddi v.. Srinivasachariar (1) allowed the 
appellant time to take steps for applying 
for permission to proceed against the 
remaining respondents as representing the 
public under O. 1,7; -8, Givil Procedure 
Code. Mr. G. P. Das, who appears on 
behalf of the respondents, however con- 
tends that the appeal has abated and no 
further steps can be taken. He has relied 
upon a decision ofa learned Judge of this 
Court in Pati Mahto v. Mir Ali (2) in which 
under similar circumstances he held that 
the entire appeal had abated. First of all 
the appeal in that case was dismissed on 
merits and, therefore, the observation about 
its abatement of the appeal was in the 
nature obiter dicta. Then it appears that 
both the ‘pirties took it for granted that 
the’ appeal had ‘abated against the deceased 
respondents and the only question raised 
was whether it had abated as a whole. 
In my''opinion death of one or mora of 
several plaintiffs or defendants suing or 
being sued in a representative character 


“does not lead to abatement of the snit if his 


(1) 5t M 527; 130 Ind. Cas. 761; A I R 1931 Mad, 
459; 6UM I,J 135; (1931) M W N 333; Ind, Ral (1931) 
Mad, 457; 34L W 214. . . 

' (2) AIR 1935 Pat, 430; 158 Ind. Oas 933; 2 BR 34; 
8 RP 234, 
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or their legal representatives-are not brought 
on the record. The same principle mutatis 
mutandis applies to appeals. A case in- 
stituted or defendéd on behalf of the public 
in which only some out of numerous per- 
sons interested in the right are parties, 
stands on quite a different footing from a 
suit for individual righte in which all the 
interested persons are parties. If numerous 
persons have the same jnterest in a suit the 
Court may permit only some of them to sue 
or be sued ‘and .defend in such suit on be- 
half of or for the benefit of all persons so 
interested. When the Court permits this 
the remaining interested persons are not 
on the record at all. 

: The nominees of the Court are the only 
persons who can sue or be sued and if one 
of them dies, there is no question of sub- 
stitution of his representatives as the right 
of the deceased to sue or be sued does not 
devolve upon his personal representatives 
and they as such representatives cannot 
be substituted as parties to the suit. But 
if all persons interested are parties but 
only some ofthem under O. I,r. 8, have 
been permitted to defend the suit, death 
of sme of the defendants will have a 


different effect; as all the defendants are | 


on the record in their personal capacities. 
In the former case the positicn of those 
who figure as plaintiffs or defendants in 
the suit is that they claim or defend a 
right not only on behalf of themselves but 
on behalf of numerous interested persons. 
It is the permission. of the Court which 
clothes them with ‘authority tosue or be 
sued not only on their.iown, behalf but on 
behalf of those also who are not parties 
to the suit. As has been pointed out in 
the Madras case above referred to, anoma- 
lies will arise 
party suing or being sued in a representa- 
tive capacity dies, it is essential to bring 
his legal personal representatives on the 
record as party to the suit. The legal 
representatives of the deceased party for 
some reason or other become incapable of 
acting as representatives of the interested 
persons who are not on the record, If a 
Court gives permission to certain persons 
to prosecute or defend a suit on behalf of 
the public after notice to the public, they 
and they alone are authorized to act for 
the’ public. The authority is a personal 
authority eo nomine and cannot, in my 
opinion, be utilised by their personal legal 
representatives. In -my opinion the provi- 
sions of O. XXII, which relate to the death 
pi plaintiff or defendant, cannot be applied 


jånim kani v. Adapwi ram (PAL) 
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toacase instituted or defended by a few 
persons on behalf of numerous persons not 
on record under O. I, r. 8. In ordinary 
cases the parties act independent of any 
permission of any authority ; but in cases 
like the present one or in a case instituted 
under s. 92, Civil Procedure Code, the 
authority of those who conductor defend 
a suit is derived from the order of tke 
Yourt or from the Advocate-General. | 

If the Court has permitted a certain 
number of persons to institute or defend 
a suit on behalf of others, and when some 
of them for some reason or other either 
by death or otherwise become incapable - 
to conduct the suit, itis for the Court to 
order whether or not the remaining persons 
should be allowed to conduct the case, or 
whether more persons should be added as 
parties for this purpose. If others are 
brought on tke record it is addition of 
parties and not substitution on devoluticn 
of interest. I am, therefore, in agreement 
with the reasons given by the learned 
Judge of the Madras High Court in the 
case above referred to, that in such a case 
no question of abatement arises and the 
Court can permit the appellant to proceed 
with the eppeuvl against the remaining res- 
pondents. ‘The learned Advocate for tke 
respondents has relied upon two decisions of 
tte Lahore High Court, in Wali Moha- 
mad v. Mahlu (3) and Samail v. Haji (4). 
But the facts of these cases were different. 
There all the interested persons were 
parties to ‘the snit, but some of them only 
were permitted to conduct it. Some of the 
parties (not those who were permitied to 
enduct the suit cn behalf of all) died and 
their representatives were not brought cn 
record. The appeals were held to have 
abated. The suit in those cases was not 
representative suit. All the interested 
persons were parties. Only some of them 
were authorized to conduct the suit. These 
cases have been referred toin the Madras 
case and I agree with the view taken by 
the learned Judge of that Ocurt. 

A suit instituted by some on behalf of 
numerous interested persons is analogous 
to a suit under s. 92, Civil Procedure 
Code. It has been held by the Privy Coun- 
cilin Anand Rao v. Ram Das (5), at p. 16* 
-(8) A TR1925 Lah, 124; 86 Ind. Cas. 592; 5 Lah. 


429; 6 Lah. L J 360; 1 Lah. Cas. 482. 
(4) A I R1926 Lah. 31; 89 Ind Cas. 378; 1 Lah. 


Cas, 484. 

5) 48 I A12; 62 Ind. Cas. 737; A TR1921 P O 
1999 48 O 493; 13 L: W 318; (1921) M WN 24,17 N 
L R37; 25 0 W N.79; 30M L T 194 (P 0). 
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that in a suit instituted by two plaintiffs 
under s. 92, Civil Procedure Code, death 
of one of them was not fatal to the euit 
as if was a representative suit. In M I. 
Kadri v. Khubmia Mohomedmiya, 133 Ind. 
Cas. 823 (6) the Bombay High Court held 
that if thcse who obtained‘the consent of 
the Advocate-General to institute a suit 


under s. 92, Civil Procedure Code, die or - 


collude with the defendant, the Court may 
add other persons as parties under O. |, 
T. 10, and for this consent of the Advocate- 

eneral is not necessary. I express no 
Opinion on the last point decided in the 
case as itis not before me, I am relying 
upon the case for the proposition that in 
such cases the question of abatement does 
not arise. I, therefore, hold that the ap- 
peal has not abated. Now an application 
has been filed by the appellants for permis- 
sion to proceed with the appeal against 
the remaining respondents. The original 
permission granted by the trial Court to 
institute the suit was to 10 persons. Per- 
mission to prosecute the appeal against 
the remaining persons should not, in my 
opinion, be given without notice to the 
public of the village concerned. I, there- 
fore, direct that a notice of this applica- 
tion, by publication in the village con- 
cerned, be given tothe inhabitants of the 
locality. The appeal will come up for 
hearing afier the return of service of the 
notice. , 

N, Order accordingly. 


(6) 133 Ind. Cas, 823; 33 Bom. L R 546; A I R 1931 
Bom, 388; Ind. Rul, (1931) Bom. 407. 





_ PATNA HIGH COURT 
Civil Appeal No. 119 of 1932 
February 26, 1936 
CouURTNEY-TERRELL, C. J. AND Faz 
Au, J. 
BADRI CHAUDHURI—Dzranpayt— 
APPELLANT 
versus 
Musammat CHAMOA CHAUDHRAIN— 
PLAINTIFF AND OTHER8S—DEFENDANTS— 
i RESPONDENTS 
Arbitration—Award —Indivisibility ~Entire scheme 
as to management of property propounded—Held, 
award being indivisible should be set oside im its 
entirety —Registration Act (XVI of 1908), ss. 17, 49 
—Award declaring rights of parties as basis of title 
—Compulsory registration of award, necessity of, 
Vhere in an award tha arbitrators propounded an 
entire scheme as to the minagemsnt of ths property 
and it was difficult to uphold a part of the scheme 
and dslete the remaining part of it and it appaared 
that what they intended was that although the de- 
fendant should be given a subordinate position in, 
the Management of the properties, yət the manage. 
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ment should be carried on with his co-operation : 

Held, that the provisions of the award which 
restricted the powers of the plaintiff being part of 
the scheme of management devised by the arbitra- 
tors, could not be easily severed from the other pro- 
visions where the status of the parties has been 
defined and hence the award should be set aside in 
its entirety. 

Where the declaration as to the rights of the par- 
ties being made in an award cannot be held to 
amount to mere recital of facts but becomes the basis 
of the title of the parties in the sense that whatever 
the previous rights of the parties may have been, 
if the award is valid andcan be enforced in a Court 
of law, the rights of the parties as declared by the 
award can .als> be enforced, it should be registered, 
The mere fact thet the defendant did not raisa any 
objection to the admissibility ofthe award in the 
trial Court, will not affect the question, because s. 49, 
Registration Act, is mandatory. 


4 


U. A. from original decree of the Suke ' 


Judge, Darbhanga, dated April 30, 1932. 

Messrs. Hasan Jan and Saileswar De, lor 
the Appellant. 

Messrs.. R. K. Jha, Hareshwar Prasid 
Sinha and Ramnandan Prasad, for ths 
Respondents. 

Faz! Ali, J—This appeal arises out of 
a suit which related tn an award made 
by certain arbitrators without the interven- 
tion of Court. The case which the plaintitf 
sought to make 
award was liable to be set aside in its 
entirety, but some time after the institu- 
tion of the suit she made an application 
for the amendment of the plaintin which 
she asked the Court to set aside the award 
not in its entirety but only in part. The 
defendant Badri Chaudhuri, who isthe ap- 
pellant in ‘this -Court contended in his 
written statement that the award was valid 
and‘binding on the parties. The learned 
Subordinate Judge havingin the decree 


which he passed in the suit upheld certain . 


portions of the award and declared the other 
portions as inoperative, defendant Badri 
Ohaudhuri now appeals against the deci- 
sion of the Subordinate Judge and contends 
that the award should be either upheld or 
set aside in its entirety. The plaintiff is 
admittedly the widow of one Murat Chau- 
dhuri and the defendant Badri Chaudhuri 
is his nephew. After the death of Murat 
Chaudhuri a dispute arose between the 
plaintiff and Badri as to who should 
succeed to his estate, and both parties 
ultimately agreed to refer their dispute 
to certain persons who were appointed by 
them as arbitrators by a deed of reference, 
dated December 12, 1930, The arbitrators 
were under this deed empowered to give 
their award upon taking oral and docu- 
mentary evidence regarding ; 

“the immovable and movable properties appes- 


out at first was thatthe | 
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taining to the estate of Bahu Murat Chaudhur 
aforesaid,” 

The arbitrators gave their award on 
December "25, 1930. According to the 
award the plaintiff was to 
“continue as usual to be in possession and occupation 


as the malik of the house in place of Babu Murat ‘ 
‘ material part of his judgment runs as fol- 


Chaudhuri deceased, 

and Badri Chaudhauri was to 

ec to work according to the instructions of 
e sai usammat just inthe same way as he 

to do in his uncle's time.” a a 


The aroitrators further, 
to tke principal items of properly consti- 
tuting the estate of Murat Chaudhuri, 
proceeded to lay down that the cloth shop 
which was part of the assets of Murat 
Chaudhuri, was to be managed by Badri 
Chaudhuri, and if the business resulted in 
loss, the shop was to be closed and the 
money deposited “into the treasury of the 


Musammat.” The arbitrators also provided . 


that in case the plaintiff wilfully wasted 
“the money and the bend,”. the powers 
conferred upon her were to be exercised 
by Badri Chaudhuri and she was io have 
no right except that of receiving mainten- 
ance fnm Badii. The award then con- 
cludes with the following provision : 

“The arbitrators shall, incase of doubt and suspi- 


cion, be at liberty to examine the properties mentioned 
in’ para 3.” 


There can be no doubt upon a careful 
reading of this award’ in the light of the 
allegations of the parties as to their res- 
pective rights in the property of Murat 
Chaudhuri that the arbitrators intended 
to give tothe plaintiff the position of the 
owner of the properties left by Murat 
Chaudhuri and to defendant Badri Chau- 
dhuri the position of a mere- servant or 
manager. They did not, however, intend to 
give to the plaintiff any higher rights 
than that of a life owner, and in their 
anxiety to prevent the property from 
being wasted by the plaintiff, they pro- 
vided by way of penalty thatin case any 
waste was committed by her she would 
be divested or oem in the property 
as owner and the right® would i 
Badri Chaudhuri. 5 pi Kn 
though as far as it 


, goes it aims at doin 
substantial justice $ 


between the parties, 


contains certain clauses which make it ° 


almost unworkable, with the result that 
_ neither party seems to be satisfied with it 
as a whole. Thus both the parties conceded 
before the learned Subordinate Judge that 
the particular provision in the award by 


which the arbitrators had empowered them: - 


Belves to inspect and control the properties 


pnd the affairs of the parties was ultra vires 
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The award, however; 


16816 
and beyond the scope of the reference. The 


learned Subordinate Judge on hearing the 
parties came to the conclusion that this 


provision must he deleted from the award. 


the award with 
matters. The 


and he -also set aside 
respect to certain other 


lows : 


“Consequently while the award can remain intact. 


for the first portion, it must be set aside of the 


second, Itherefore uphold the award so far as it is ' 


covered by.the terms of the reference, è, e., paras. 1, 
2, 3 and aportion of pare, 4 and set it aside with 
respect fo the rest barring para. 6 which lays down 
that in case the cloth business proves a losing con- 


, cern, it should be closed.” 


Paragraphs 1, 2 and3 are practicall” 3 


devoted toa narration of the facts whic 
led to arbitration and the description t of 
the properties left by Murat Chaudhuri. 
Paragraph 4 is themost important paragraph 
in the award, because it defines the status 
of the parties and describes the plaintiff 


. aB the malik of the house and provides that 
` defendant Badri Chaudhari shall continue 


to work according to the instructions of 
ihe plaintiff. The remaining paragraphs 
provide 


managed by the parties. 


been declared to be inoperative is sever- 


. able from the paris which have been up- 
clear that the 


held. It seems to me to be 


how tke properties’ shouid be . 
The question , 
_ which is to be considered in thisappeal is . 
` whether that part of the award which hag 


arbitrators in their award propounded an | 


| entire scheme as tothe management of the 


property and it is difficult to uphold a part 


of the scheme and delete the remaining . 


part of it. What the arbitrators seem 
to have intended was that although the 
defendant should be given a subordinate 
position inthe management of the pro- 
perties, yet the management should be 
carried on with his co-operation. The pro- 
visions of the award, therefore, which 
restrict the powers of the plaintiff being 
part of the scheme of management devised 
by the arbitrators, cannot be easily 
severed from the other provisions where 
the status of the parties has been defined. 
In my opinion, therefore, the defendant’s 
contention that the award should be set 
aside in its entirety must be upheld. 


t 


Indeed this was the original prayer made © 


by the plaintiff herself in her plaint at the 
date of the institution of the suit, though 
subsequently she modified the prayer. 


There is also a legal difficulty in upholding‘ 
the award, because it has not been regis-. 


tered. It is now beyond dispute that 


an award made by arbitrators without the 
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intervention of Court - is 
gistrable if it falls within cl. (b) 8. 


Registration Act. This clause refers to : 
“non-testamentary instruments which purport or 


compulsorily re- 
17, 


` operate to creat, declare, assign limit or extidguish. 
whether in present orin future, any right, title or . 


interest, whether vested or contingent, of the value 
of one hundred rupees and upwards: to orin im- 
movable property.” 

The contention put forward on behalf of 
the appellant is that the award in question 
required registration because it had at 
least declared the rights of the parties 
in the immovable properties left by Murat 
Chaudhuri. The learned Advocate for the 
respondents, however, contends that the 
word ‘declare’ as used in ‘s. 17, cl. (b) 
has been used ina special and restricted 
sense, because it is used in juxtaposition 
with the expression ‘assign, limit or extin- 
guish’ and he relies in support of this argu- 
ment upon the decision of the Judicial 
Ocmmittee in Bageshwari Charan Singh. vw 
Jagarnath Kuari (1). In that case the 
Judical Committee after referring to 
certain decision of the Indian Oourts upon 
thetrue construction of s. 17, Registration 
Act, observed : 

“Their Lordships have no doubt that this track 
of decision js right. Though the word ‘declare’ 
might begiven a wider meaning, they are satisfied 
that the view originally taken by West, J. is right. 
The distinction is between a mere recital of a fact 
and something which in itself creates a title. The 
distinction has been acted on in cases con- 
nected with mortgages by deposit of documents of 
title.” , 

In the case which was actually before 
their Lordships, the question was whether 
a certain petition presented to the Com- 
missioner was admissible in evidence with- 
out registration. Their Lordships held 
that the particular clauses of that petition 
which were relied upon as constituting a 
declaration of certain rights in immov- 
able property, were mere recitals of exist- 
ing facts. In the present case, however, 
the declaration as to the rights of the 
parties being made in an award cannot 
beheld to amount to mere recital of facts 
but become the basis of the title of the 
parties in the sense that whatever the 
previous rights of the parties may have 
been, ifthe awardis valid and can be 
enforced ina Court of law, the rights of 
the parties as declared by the award can 
also be enforced. This being so, I think 
that the award should have been registered 
and as s.49, Registration Act, lays down 

(1) :91 A 130; 186 Ind. Cas. 798; ATR 1982PC0 
55; 11 Pat, 272; 9 O W N43; 36 OWN 250; 35 L 
W 217; (1932) ALJ 186; 55O L J 136; 62ML I 
296; 31 Bom, L R 463; Ind. Rul. (1932) P O 142; 13 
PLT 279; (1932)M W N 660(P ©). 


ATTORNHY-GRNERAL OF CANADA V. ATTORNEY-GENERAL OF ONTARIO (P. O.) 


-ant did not raise any objection to 


‘cumstances of 
‘parties will bear their own costs through- 
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in clear terms that no document which 
is required to be registered shall be receiv- 
ed as evidence of any transactions affect- 
ing such property, or affecting any im- 
movable property comprised therein, the 
award in question was not admissible in 
evidence. The mere fact that the defend- 
the 
adinissibility of the award in the trial 
Court will not affect the question, because 
8.49, is mandatory. In this view the appeal 
will be allowed and the award will be 
set aside in its entirety. In the cir- 
the case, however, the 


out. =. 
Courtney-Terrell, C. 'J.—I agree. 
N. Appeal allowed, 


ed 


PRIVY COUNCIL | 
Appeal from the Supreme Court of Canada 
January 28, 1937 
LORD ATKIN, Lorp THANKERTON, Lorp 
MACMILLAN Lorp WRIGHT (MASTER oF 
THE ROLLS), AND SIR SIDNEY Row ait 
Tae ATTORNEY-GENERAL or CANADA 
~-APPRLL‘NT 
versus 
THe ATTORNEY-GENERAL or ONTARIO 
AND OTHERS RESPONDENTS 

Canada—Powers of Parliament to legislote—Trec- 
ties—League uf Nations—State where legislature 
does not possess absolute authority—Powers of legis- 
lation—British North America Act of 1867, 
ss. 91, 92—Distrabution of legislative powers between 
Dominion and Provinces—Basis of—Dominion acquir- 
ing international status—Further legisk tive compe- 
tence, if obtained~The Weekly Rest-in Industrial 
Undertakings Act; The Minimum Wages Act and The 
Limitation of Hours of Work Act of the Statutes of 
Canada, 1935—W hether ultra vires of the Parlii- 
ment of Canada. 

Within the British Empire there is a well-estab- 
lished 1ule that the making of a treaty is an exe- 
cutive act, while the performance of its obliga- 
tions, if they entail alteration of tho existing 
domestic law, requires legislative action. Unlike 
some other countries the stipulations of a treaty 
duly ratified do not, within the Empire, by virtue 
of the treaty alone, have the force of law. If the 
national executive, the Government of the day, decide 
to incur the obligations of a treaty which involve 
alteration of law, they have to run the risk of obtain- 
ing the assent of Parliament to the necessary statute 
or statutes. To make themselves as secuie as possi- 
ble, they will often in such cases before final ratifi- 
cation -seek to obtain from Parliament an expression 
of approval. But it is not the law, that such an 
expression of approval operates as law, or that in 
law it precludes the assonting Parliament or any 
subszqueut Parliament fiom refusing tə give its 
sanction to any legislative proposals that may sub- 
sequently be brought before it. Parliament, no 
doubt, has a constitutional control over the execu- 
tive; but it cannot be disputed that the creation 
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of the obligations ‘undertaken in’ treaties and the 
< assent to their form and quality are the function of 
~“ the executive alone. Once they are created, while 
they bind the State is against the other contract- 
- ing parties, Parliament may refuse to perform them 
and so leave the State in default. In a unitary 


State whose legislature possesses unlimited powers - 


the problem is simple. Parliament will either ful- 
- fil or not treaty obligations imposed upon the State 
by its executive. The nature of the: obligations 
. does not affect the complete authority of the legisla- 


“ State where the legislature does not possess absolute 

: authority: in a federal State where legislative autho- 
rity is limited by a constitutional document: or is 
divided up between different legislatures in accord- 
ance with the classes of subject-matter submitted 
for legislation, the problem is complex, The obli- 
: gations imposed by treaty may have to be perforni- 
ed, if at all, by several legislatures: and the execu- 
tive have the task of obtaining the legislative assent 
not of the one Parliament to whom they may be 
responsible: but possibly of several Parliaments to 
whom they stand im no direct relation, The ques- 
tion is not how is the obligation formed, that is the 
function of the executive-: -but how is the obligation 
to be performed and that depends upon the authori- 
ty of the competent legislature or legislatures. |p. 
121, cols. 1 & 2.5 `- 

For the purposes of s, 91 and 92, Biitish North 
America Act, 4, e, the distribution of legislative 
powers between the Dominion and the Provinces, 
there is no such thing as‘treaty legislation as such, 
The distribution is based on classes of subjects: and 
as a treaty deals with a particular class of subjects 
so will the legislative power of performing it. be 
ascertained. No one can doubt that this distribu- 
tion is one of the most essential conditions, pro- 
bably the most essential condition, in the inter-, 
provincial compact to which the British North 
America Act, gives effect. [p. 120, col. 1.] 

No further legislative c.mpetence 1s obtained by 
the Diminioa from i 
Btatus, and the consequent increase in the scope 
of its executive functions. It is true, that as 
the executive is now clothed with the powers. 
of making treaties, so the Parliament of Canada, to. 
which the executive is responsible, hag imposed 
upon it responsibilities im connection with such: 
treaties, for if it were to disapprove of them, they. 
Would either not be made or the Ministers would. 


meet their constitutional fate. But this is true of 
all executive functions in their relation to Parlia-. 


ment. There is no existing constitutional ground 
for stretching the competence of the 
Parliament’ so that it becomes enlarged to keep 
pace with enlarged functions of the Dominion exe- 


cutive. If the new functions affect the classes of 


subjects enumerated in s. 92, legislation to support . | 
» conventions adopted by the International: 


the new functions isin the competence of the Pro- 
vincial Legislatures only. 
petence of the Dominion Legislature is declared by 
8.91 and existed ab origine. In other words, the 
Dominicn cannot merely by making promises . to 


foreign countries clothe itself with legislative autho- . 
rity inconsistent with the constitution which gave it - 
birth. But Canada is not incompetent to legislate . 
In totality . 


in performance of treaty obligations, 
of legislative powers, Dominion and Provincial 
together, she is fully equipped. But the legislative 
powere remain distributed and if inthe exercise of 

er new functions derived from her new interna- 


tional status she incurs obligations they must, s3 far . 


ag legislation be concerned when they deal with pro- 
vincial classes of subjects, be dealt with by the 


“ between the Dominion 
_ the ship of stete now 


_the Minimum Wages 


its.accession to international: 


Dominion - 


If they do not, the com- 


- legislative powers given to the Dominion- 


in other words by co-operation 
and the Provinces. While 
gailson larger ventures and 
into foreign waters she still retains the water-tight 
rompartments which are an essential part of her 
original structure. [p. 123 cols. 1 42; p. 121 col. 1], 

[Case-law considered.| : 


in Industrial Undertakings Act, 
The Ace a as Act and the Limitation of 


the Statutes of Canada, 1935, 


totality of powers, 


Hours of Work Act of 


ture to make them law if it so chooses, Butin a | 278 ultra vires of the Parliament of Canada, 


Messis. R. S. Robertson, K. Cu St. Laurent, 
C. P. Plaxton, Peter Wright, for the Ap- 


ellant. 
ain A. W. Roebuck, K. C» I. A. 
Humphries, for the Attorney-General of 
Ontario. 


Mr. J. McNair, for the Attorney-General 
of New Brunswick. . 

Messrs. Farris, K. C.W. Barton K. C. for 
the Attorney-General of British Columbia. 


Lord Atkin.—This is one of a series of 
‘cases brought before this Board on appeal 
from the Supreme Court of Canada on refer- 
ences by the Governor-General in Council 
to determine the validity of certain statutes 
of Canada passed in 1931 and 1935. Their 
Lordships will deal with all the appeals in 
due course, but they propose to begin 
with that invo:ving The Weekly Rest in 
Industrial Undertakings Act, The Minimum 
Wages Act and The Limitation of ‘Hours 
of Wok Act, bo.h because of the excep- 
tional importance of the issues involved, 
and because it affords them an opportunity 
of stating. iheir cpinion upon some matters: 
which also arise in the other cases At the 
outset they desire to express their appre- 
ciation of the valuable assistance which 
they have received from Counsel, both for the 
Dominion and for the respective Provinces. 
No pains have been spared to place before 
the Board all the material both as to the 
facts and the law which could assist the Board 
in their responsible task. The arguments 
were cogent’ and not diffuse. The statutes 
in question in the present case were pass- 
ed, as their titles recite, in accordance with 


Labour Organisation of the League of 
Nations in accordance with the Labour 
Part of the Treaty of Versailles of June 28, 
1919. It was admitted at tLe bar that each 
statute affecis property and civil rights: 
within each Province; and that it was for 
the Dominion to establish that nevertheless 
the statute was validly enacted under the 


Parliament by the B. N. A. Act, 1867. It 
“was argued for the Dominion that the 


legislation could be justified either (1) under 


1937 


8. 132 of the B.N. A, Act as being legisla- 
tion “necessary or proper for performing 
the obligations of Canada or any Province 
thereof as part of the British Empire to- 
~ wards foreign countries arising under trea- 
ties between the Empire and such foreign 
: countries” or (2) under the general powers, 
sometimes called the residuary powers, 
given by s. 91 tothe Dominion Parliament 
to make laws for the peace, order and good 
Government of Canada in relation to all 
- Matters not coming within the classes of 
subjects by this Act assigned exclusively 
to the legislatures of the Provinces. 
The Provinces contended:— 
As to (1)— 


(a) That the obligations, if any, of. 


Canada under the labour conventions 


did not arise under a treaty or treaties ` 


made between the Empire and foreign 
countries: and that therefore 4.132 did 
not apply. 

(b) That the Canadian Government 


had no executive authority to make any ` 


such treaty as was alleged. 


(e) That the obligations said to have - 


been incurred and the legislative powers 


songht to be exercised by the Dominion | 


were not incurred and exercised in 
accordance with the terms of the Treaty 
of Versailles. 

As to (2) that if the Dominion had to 
rely only upon the powers given by 
s. 91, the legislation was invalid, for it 
related to matters which came within 


the classes of subjects exclusively as- . 
signed to the legislatures of the Pro- . 


vinces, viz., property and civil rights in 
the Province. 

In order to indicate the opinion of the 
‘Board upon these contentions it will be 
necessary briefly to refer to the Treaty of 
Versailles, Part XIII, Labour: to the pro- 
cedure prescribed by it for bringing into 
‘existence labour conventions: and to the 
-procedure adopted in Canada in respect 
thereto. Toe Treaty of Peace signed at 
Versailles on June 28, 1919, was made be- 
tween the Allied and Associated Powers of the 
one part and Germany of the other part. 
-The British Empire was described as one 
of the Principal Allied and Associated 


Powers, and the High Contracting Party : 


‘for the British Empire was His Majesty the 
King, represented generally by certain of 
his English Ministers and represented for 
the Dominion of Canada by the “Minister 
of Justice and the Minister of Customs, 
‘and forthe other Dominions ‘by their res- 
pective Ministers. The treaty began with 
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Part I of the covenant of the League of 
Nations. by which the high contracting pare 
ties agreed to the covenant, the effect of 
which was that the signatories named in 
the annex to the convenant were to be the 


. original members of the League of Nations. 


The Dominion of Canada was one of the 
signatories and so became an original 
member of the League. The treaty then 
proceeds in a succession of parts to deal 
with the agreed terms of peace, stipulations 
of course entered into not between mem- 
bers of. the League but between the high 
contracting parties, i e. for the British 
Empire His Majesty the King. Part XIL 
entitled “Labour,” after reciting that the 
object of League of Nations is the establish- 
ment of universal peace, and such a peace 
can only be established if it is based on 
social justice and that social justice requires 
the improvement of conditions of labour 
throughout the world provides that the 
high contracting parties agree to the 
establisment of a permanent organisation 
for the promotion of the desired objects 
and that the original and future məmbers 
of the League of Nations shall be the 
members of this organisation. The organis- 
ation is to consist of a general conference 
of representatives of the members and an 
International Labour Owice. After provid- 
ing for meetings of the conferenc> and 
for its prozedure the treaty contains 
Arts. 405 and 407:— 
“A RTIOLE 495, 

“(1) When the Conferencs has decided on tha 
adoption of proposals with regard toan item in the 
aganda, it will rest with the Conference to determine 

. whether these proposals should take the form: (a) 

.of a recommendation to be submitted to ths Mem- 
bers for consideration with a view to effsct being 
given toit by national „legislation or otherwise, or 
(b) of a draft international convention for ratification 
by the Members.” PaRa 

“(2) In oithsr cass a majority of two-thirds of ths 
votes cast by the Delegatea pressnt shall be nezəssary 
on the final vote for tha adoption of tha recommened- 
tion or draft convention, as the case may be, by the 
Conferences." , 

“(3) In framing any recommendation or draft con- 
vention of general application the Conference shall 
have due regard to those countries in which climatic 

“conditions, the imperfect development of industrial 
organisation or other special circumstances make the 
jndustrial conditions substantially different and shall 

«suggest the modifications, if any, which it considers 

‘may be required to mest the case of such countries ” 

“(4) A copy of the recommendation or draft con- 

‘vention shall be authenticated by the signature of 
the President of the Conference and of the Direct:r 
ani shall be deposited with the Sscretary (heneral 
of the Lzagae of Nations. Tha Sacretary-General 
will Communicate a certified copy of the recommen- 
dation or draft convention to each of the Members,” 


` (5) Ench of the Members undertakes that it will 


within the period of one year at most from the 


sos 
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closing of the session of the Conference, or if it is 
impossible owing to exceptional circumstances to do 
so within the period of one year, then at the 
earliest practicable moment and in no case later 
than eighteen months from the closing of the session 


. of the Conference bring the recommendation or draft 


convention before the authcrity or authorities within 
whose competence the matter lies, for the enactment 
of legislation or other action,” 


. (6) In the case of a recommendation, the Members ' 
will inform the 'Secretary-General 


of the action 
taken.” 

“(7 In the case of a draft convention, the Mem- 
ber will, if it obtains the consent ofthe authority or 
authorities within whose competence the matter lies, 
communicate the formal ratification of the convention 
to the Secretary-General and will take such action 
as may be necessary to make effective the provisions 
of such convention.” : 

“8) If on. a recommendation no legislative or 
other action is taken to make a recommendation 
effective, or if the draft convention fails to obtain 
the consent of the authority or authorities within 
whose ccmpetence the matter lies, no further obli ga- 
tion shall rest upon the Member.” 

a) In the case of a federal State, the power of 
which toenter into conventions on Iabour matters is 


~ subject to limitations, it shall be in the discretion 


of that Government to treat a draft convention to 
which such limitations apply as a recommendation 
only, and the provisions of,this Article with 
respect to recommendations shall apply in such case." 

“(10) The above Article shall be interpreted in ac. 
cor. lance with the following pi inciple:— 

“In no care shall any Member’ be asked or 
1eguijed as a result of the adoption of any recommen- 
dation or draft convention by the Conferenas, to 
lesson the protection afforded by its existing legislation 
to the woikers concerned.” 

. ARTICLE 407. 

“Tf any convention ccming before the Conference 
for final consideration fails to sicure the support 
of two-thirds of the votes cast by the Delegates 
present, it shall nevertheless be within theright 
of any ofthe Members of the Permanent Organis- 
ation to agree to such convention among themselves," 

“Any convention so agreed to shell be com- 
municated by the Government conceined to the 
Secretary-General of the League of Nations, who shall 
register 1.” 


It willbe observed that a draft e.nven- 
tion is adopted by a majority of two- 
thirds of the~delegates present and that 
at tke stage of adopticn it has no binding 
efect cn the nembeis; nor do tle dele- 
gaies of members sign it or purport to 
enter into an obligation on behalt of the 
membeis whcse delegates they are, 
“Ratificaticn,” therefcre, es used in para.7 
of Art. 405 is not used in tLe ordinarys senge 
in wlich it 1sused in respect cf tieaties 
the fcımal adoption by the high contracting 
party of aprevious assent conveyed by 
the signature of co called Plenipotentiarigs 
““Ccnsent to” or “accession to" would 
perhaps better describe the transaction 
_which involves the creation for the firs 
lime ci iny obligation under the con, 
vention. ` 
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In accordance with the provisions of 
Part XIII draft conventions were adopted 
.by general conferences of the Interna- 
; tional Labour Organisation as follows:— 

October 29. —November 29, 19.9, Confer- 
, ence. 

Draft Convention limiting the Hours 
of Work in Industrial Undertakings, 


“October 25.—-November19, 1921, Con- 
ference. 
“Draft Convention concerning the 


Application of the Weekly Rest in 
Industrial Undertakings. 
May 30.—June 16, 1928, Conference. 
Draft Conventicn concerning the crea- 
tica of Minimum .Wage Fixing 
Machinery. 
‚Each of the conventions included stipula- 
tions purporting to bind members who 
Tatified it to carry out its provisions, the 
first two conventions by named dates, viz., 
July 1, 1921, and January 1, 1924, respec- 
tively. These three conventions were in 
fact ratified by-the Dominion of Canada, 
Hours of Work on March 1, 1935, Weekly 
Rest on March 1, 1935, and Minimum: 
Wages on April 12, 1935. | 
In ecch case in February and March 1935, 
had been passed resolutions of the Cenate 
there and House of Commons of Canada ap- 
proving them. The ratification was approv-, 
ed by crder of the Governor-Geneial in 
Council, was recorded in an instrument of 
ratificatkn executed by the Secretary ofi 
State for External Affairs for Canada, Mr. 
Benrett, and was duly communicaicd to 
hs Secretary-General of the League of 
Nations. The statutes which in substance 
give effect tothe diaft conventions, were 
passed by the Parliament of Canada and 
received the Royal Assent, “Hours of, 
Work” on July 5, 1985, to come into force 
three months after assent; ‘Weekly Rest,"| 
on April 4, 1935, to come into force three 
menths after assenti; “Minimum Wage,” 
cn July 28, 1935, to ccme into force, so far 
as the ecnvention provisions are concerned, 
when proclaimed by the ‘Governor inj 
Council, an event which kas not yet 
happened. In 1925 the Governor-General 
in Council refeired to the Supreme Court. 
questions as to the obligations of Canada 
under the provisions of Part XIII of the 
' Treaty of Versailles end as to whether 
the legislatures cf the Provinces were the 
authorities within whose competence the 
subject-matter of the conventions laya 
The answers to the referrence, which arg 
10 be found on 1925 8. O. R. 505, wer 
that the legislatures of the Provinces wer 
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the competent authorities to deal with the 
subject-matter, save in repect of Dominion 
servants, and the paris of Canada net 
within the boundaries of any Province: and 
that the obligation of Canada was to 
bring the convention before the Lieuten- 
ant-Governor of each Province to enable 
him to bring the appropriate subject- 
-© matter before the legislature of his 
Province, and to bring the matter before 
. the Dominion Parliament in respect of so 
much of the convention ss was within 
their competence. This advice appears to 
have been accepted, and no further steps 
were taken until those which took place as 
stated above in 1935. 

Their Lordships, having stated the cir- 
cumstances leading up to the reference in 
this case, are now in a position to discuss 
the contentions of the parties which were 
summarised earlier in this judgment. It 

. will be essential to keep in mind the 
distinction between (1) the formation, (2) 
ihe performance of the obligations con- 
stituted by a treaty, using that word as 
comprising any agreement between two or 
more sovereign States. Within the British 
Empire there is a well-established rule that 
the making of a treaty is an executive act, 
while the performance cf its obligations, 
if they entail alteration of the existing 
domestic law, requires legislative action. 
Unlike some other’ countries the stipula- 
tions of a treaty duly ratified do nut 
within the Empire, by virtue of the treaty 
alone, have the force cf law. If the 
national executive, the Government of the 
day, decide to incur the cbligations of a 
treaty which involve alteration of law, 
they huve to ran the risk of obtaining the 
assent of Parliament to the necessary statute 
cr statutes. To make themselves as secure 
as possible they will often in such cases 
before final ratification seek to obtain 
from Parliament an expression of approval. 
But it has never been suggested, and it 
is not the law, that such an expression 
of approval operates as law, or that in law 
it precludes the assenting Parliament or 
any subsequent Parliament from refusing 
to give its sanction to any legislative 
proposals that may subsequently be brought 
before it. Parliament, no doubt, as the 
Chief Justice points out, has a constitu- 
tional control over the executive: but it 
cannot be disputed that the creation of 
the obligations undertaken in treaties and 
the assent to their torm and quality are 
the functions of the executive alone. Once 
they are created, while .they bind the 


‘upon the 


-State as against the other contracting 


parties, Parliament may refuse to perform 
them and so leave the State in default. 
In a unitary State whose legislature pus- 


. gesses unlimited powers, the problem js 


simple. Parliament will either fulfil or 
not treaty obligations imposed upon the 
State by its executive. The nature of 
the obligations does not affect the com- 
plete authority of the legislature to make 
them law if it so chooses. But in a State 
where the legislature does not possess 
absolute authority: ia a federal State where 
legislative authority is limited by a con- 
stitutional dccument: or is divided up 
between different legislatures in accord- 
ance with the classes of subject-matter sub- 
mitted for legislation, the problem is 
complex. The obligations imposed by 
treaty may have to be performed, if at 
all, by several legislatures: and the execu- 
tive have the task of obtaining the legisla- 
tive assent not of tLe one Parliament to 
whom they may be responsible: but possibly 
of several Pariiamenis to whom they stand 
in no direes relation. The question is not 
how is the obligation formed, that is the 
fonction of the executive: bub how is the 
obligation to be performed and that 
depends upon the authority of the com- 
petent legislature or legislatures. f 
Reverting again to the original analysis 
of the contentious of the parties, it will 
be seen that the Provincial contention 1 
(b) relates only to the formation of tLe 
treaty obligation while 1 (e) h.s reference 
to tne alleged limitation of both execu- 
tive and legislative action by the express 
terms of the treaty. If, however, the 
Dominicn Parliament was never vested with 
legislative authority to perform the obliga- 
tion these questions do not arise. And 
as their Lordships have come to the 
conclusion that the reference can be 
dezided upon the questions of legislative 
competence alone, in accordance with their 
usual practice in constitutional matters 
they refrain from expressing any opinion 
questions raised by tle 
contentions 1 (b) and (e), which 
in that event become immaterial. 
Counsel did not suggest any doubt as to 
the international status whica Canada had 
now attained, involving her competence to 
enter into international treaties as an Ine 
ternational juristic person. Question were 
raised both generally as to how the exe- 
cutive power was to be exercised to bind 
Canada, whether it must be exercised in 
the name of the King, and whether the 
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prercgative right of making ireaties in res- 
pect of Canada, was now vested in the 
Gcvernor-Genetal in Council, or his Minis- 
‘ters, whether by constitutional usage or 
otherwise, and specifically in relation to 
the draft conventions as to the interprea- 
tion of the various paragraphs in Art. 405 
of the Treaty of Versailles and as to effect 
of the time limits expressed both in 
“Art. 305 and in the conventions them- 
selves. Their Lordships mention these 
‘points for the purpose of making it clear 
that they express no opinion upon them, 
The first ground upon which Counsel for 
‘the Dominion sought to base the validity 
of the legislation was s. 132. So far as 
‘it is sought to apply this section to the 
conventions when ratifed, ihe answer is 
plain. The obligations are not obligations 
of Canada as part of the British Empire, 
but of Canada, by virtue of her new status 
as an internstional person, and do not 
arice under a treaty between the British 
Empire and foreign countries. This was 
clearly establisked by the decision in the In re 
Radio (1) and their Lordships do not think 
that the proposition admits of any doubt. 
It is unnecessary, therefore, to dwell upon 
the distinction between legislative powers 
given to the Dominion to perform obliga- 
tions imposed upon Canada as part of the 
‘Empire by an Imperial executive res- 
-ponsible to and controlled by the Imperial 
Parliament, and the legislative power of 
the Dominion to perform obligations created 
by the Dominion executive responsible to 
‘and controlled by the Dominion Parlia- 
‘ment. While itis true, as was pointed out 
‘in the Radio case (1), that it was not con- 
templated in 1867 that the Dominion would 
possess treaty making powers ; it is im- 
possible to strain the section so as to cover 
the uncontemplated event. A further 
attempt to apply the secticn was made by 
‘the suggestion that while it does not apply 
‘to the conventions, yet it clearly applies 
to the-Treaty of Versailles itself, and the 
‘obligations to perform the conventions arise 
under" that treaty because of the stipula- 
tions in Part XIII. It is impossible to ac- 
cept this view. No obligation to legislate 
in respect of any of the matters in ques- 
ion arose until the Canadian executive, 
‘left with an unfettered discretion of their 
“own volition, acceded to the conventions, 
‘a novus actus not ‘determined by the 
‘treaty. For the purpeses of this legislation 
‘the obligation arose under the conventions 
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alone. It appears that allthe members of 
the Supreme Court rejected the contention 
based on s. 132 and their Lordships are 
in full agreement with them. 

If, therefore, s. 132 is out of the way,- 
the validity of the legislation can only 
depend upon ss. 91 and 92. Now it had 
to be admitted that normally this legisla- 
tion came within the classss of subjects 
by s. 92 assigned exclusively to the legis- 
latures of the Provinces, riz, property 
and civil rights in the Province. This was 
in fact expressly decided in respect of these, 
same conventions by the Supreme Oourt 
in 1925. How then can the legislation be 
within the legislative powers given by 
s. 91 to the Dominion Parliament? It 
is not within the enumerated classes of 
subjects in s. 9L: and it appears to be 
expressly excluded from the general powers 
given by the first words of the section. If 
appears higaly probable that none of the: 
members of the Supreme Court would 
have departed from their decision in 1925 
had if not been for the opinion of the Chief 
Justice that the judgments of the Judicial 
Committee in the Aeronautics case (2) and 
the Radio case (1) constrained them to hold 
that jurisdiction to legislate for the purpose 
of performing the obligation of a treaty 
resides exclusively in the Parliament of 
Canada. Their Lordships cannot take this 
view of those decisions. Ths Aeronautics 
case (2), concerned legislatioa to perform 
obligation imposed by a treaty between the 
Empire and foreign countries. Section 132, 
therefore, ciearly applied: and but for a 
remark at ihe end of the judgment, which 
in view of tha stated ground of the deci- 
sion was clearly obiter, the case could not 
be said to be an authority on the matter 
now under discussion. The judgment in 
the Radio case (supra) appears to present 
more difficulty. But when that case is 
examined it will be found that the true 
ground of the decision was that the con- 
vention in that case dealt with classes of 
matters which did not fall within the 
enumerated classes of subjects in s. 92 
or even within the enumerated classes in 
8. 91. Part of the subject-matter of the con- 
vention, namely broadcasting, might come 
under an enumerated class, but if so, it was 
under a Leading “Inter-provincial Tele- 
graphs,” expressly excluded from s. 92. 
Their Lordships are satisfied that neither 
case affords a warrant for holding that 
legislation to perform a Canadian treaty 
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is exclusively within the Dominion legisla- 
_ tive power, i i 
. _ For the purposes of ss. 91 and 92, i.e., 
the distributnn of legislative pavers be- 
tween the Dominicn and the Provinces, 
| there is no such thing as treaty legislation 
as such. The distribution is based on 
classes of subjects: and asa treaty deals 
with a particular class of subjects so will 
the legisaltive power of performing it be 
ascertained. No one can doubt that this 
distribution is one of the most essential 
conditions, probably the most essential con- 
dition, in the inter-provincial compact to 
‘which the British North America Act gives 
effect. If the position of Lower Canada, 
‘now Quekec, alone were considered, the 
existence cf her separate jurisprudence as 
to both property and civil rights might 
-be said to depend upon loyal adherence to 
her constitutional right to the exclusive 
competence of her own legislature in these 
matters. Nor is it of less importance for 
the other Provinces, th ugh their law may 
be based on English jurisprudence, to 
preserve their own right ‘to legislate for 
themselves in respect of local conditions 
which may vary by as great a distance as 
separates the Atlantic from the Pacitic. It 
would be remarkable that while the Domi- 
nion cculd not initiate legislation however 
desirable which affected civil rights in the 
Provinces, yet its Government not respon- 
sible to the Provinces nor controlied by 
Provincial Parliaments need only agree 
with 4 foreign country to enact such legis- 
lation: and its Parliament would be forth- 
with clothed with authority to affect Pro- 
vincial rights to the full extent of sueh 
agreement. Sucha result would appear to 
undermine the constitutional safeguards of 
Provincial constitutional autonomy. 

It follews from what has been said that 
no further legislative competence is ob- 
tained by the Dominion from its accession 
to intermational status, and the consequent 
increase in the scope of its executive func- 
tions. It-is true, as pointed cut in the 
judgment of the Chief Justice, that as the 
executive is now clothed with the powers of 
making treaties so the Parliament of 
Canada, to which the executive is respon- 
sible, has imposed upon it responsibilities 
in connection with such treaties, for if it 
were to disapprove of them they would 
either not be made or the Ministers would 
meet their constitutional fate. But this 


ib true of all executive functions in their 


relation to Parliament.- ’nere is no exist«° 


ng constitutional ground for stretching the 


. 
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competence of the Dominion Parliament s9 
that it becomes enlarged to keep pace 


‘with enlarged functions of the Dominion 
‘executive. 


If the new functions affect the 
classes of subjects enumerated in s. 92 
legislation to support the new functions is 
in the competence of the Provincial Legis- 
latures only. If they do not, the compe- 
tence of the Dominion Legislature is de- 
clared by s. 9] and existed ab origine. In 
other words the Dominion cannot merely 
by making promises to foreign countries 
clothe itself with legislative authority in- 
consistent with the constilution which gave 
it birth. 

But the validity of the legislation under 
the general words of s. #1 was sought to 
be established not in relation to the treaty 


‘making power alone, but also as being 


concerned with matters of such general 
importance as to have “attained such dimene 
sions as to affect the body politic," and to 
have “ceased to be merely local or personal 
and to have become matters of national 
concern.” It is interesting to notice how 
often the words used by Lord Waston in 
AG. for Ontario v. A. G. fur Canada (3) 
have unsuccessfully been used in attempts 
to support encroachments on the Provincial 
legislative powers given by s. 92. They 
laid down no principle of constitutional law 
and were cautious words intended to safe- 
guard p.ssible eventualities which no one 
at the time had any interest or desire to 
dene. The law of Canada on this branch of 
constitutional law has been stated with such 
force and clarity by the Chief Justice in his 
judgment in the reference concerning the 
Natural Products Marketing Act, beginning 
at p. 65 of the record in that case and dealing 
with the six Acts there referred to, that their 
Lordships abstain from stating it afresh. 
The Chief Justice naturally from his point 
of view excepted legislation to fulfil treaties. 
On this their Lordships have expressed 
their opinion. But subject to this they 
agree with and adopt what-was there said. 
They consider that the law is finally settled 
by the current of cases cited by the Chief 
Justice on the principles declared by him. 
It is only necessary to call attention to the 
phrases in the various cases “abnormal 
circumstances,” ‘exceptional conditions," 
“standard of necessity” In re Board of Cim- 
merce (4), “some extraordinary peril to the 
material life of Canada “highly exceptional” 
„epidemic of pestilence” Toronto Electric 


(3) (1898) A O 318; 65 LJ P C 26; 74 L T 533. 
(a) (1922) 1 A O 191; 91 L J P G 40; 126 L T 290; 38 
TÈR . 
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Commissioners v. Sniders (5), to show how 
far the present case is from the conditions 
which may override the normal distinction 
of powers in ss. 91 and 22. The few pages 
of the Chief Justice’s judgment will, it is to 
be hoped, form the locus classicus of the 
law on this point, and preclude further dis- 
putes. 

Tt must not be thought that the result of 
this decision is that Canada is incompetent 
to legislate in performance of treaty obli- 
gations. In totality of legislative powers, 
Dominion and Provincial together, she is 
fully equipped. But the legislative powers 
remain distributed and if in the exercise of 
her new functions derived from ker new 
international status she incurs obligations 
they must, so far as legislation be concern- 
ed, when they deal with provincial classes 
of subjects, be dealt with by the totality of 
powers, in other words by co-operation be- 
tween the Dominion and the Provinces. 
While the ship of state now sails on larger 
ventures and into foreign waters she still 
retains the watertight compartments which 
are an essential part ofher original struc- 
ture. The Supreme Court was equally divid- 
ed and therefore the formal judgment 
could only state the opinions of the three 
Judges on either side. Their Lordships 
are of opinion that the answer to the three 
questions should be that the Act in each 
e1is3 is ultra vires of the Parliament of 
Canada, and they will humbly advise His 
Majesty accordingly. 

N. Order accordingly. 

Solicitors for the Appellant:—Messrs. 
Charle Russell & Co. 

Solicitors for the Attorney-General of 
Ontario:—Messrs. Blake & Redden, 

Solicitors for the Attorney-General of 
New Brunswick :—Messrs. Blake & Redden. 

Solicitors for the Attcrney-General of 
British Columbia:—Messrs. Gard Lyell & 


0. 
(5) (1925) A O 396; 4L J PO 116; 132 L T 738;41 T 
L R 238; 698 J 325. 
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on security to company about to go into liquidation 
—Prior unsecured creditor—~Status of—Director, if 
can claim priority—-Claim of director, if can be 
enforced against innocent purchaser for value. 

A contract by which the director of a company - 
lends money to the company and becomes its creditor 
is inthe nature of a contract between the trustee 


and his cestut que trust ; the trustee by discharging 


a small portion of the cestui que trust's indebted- 
ness puts himself in the positionof a secured cre- 
ditor as against the unsecured creditor, and, there- 
fore, preventsthe company from paying off its cre- 
ditors equitably. It is not right that the director of 
an insolvent company about to go into liquidation 


„should be allowed the privileged position of a secur- 


ed creditor by merely discharging a small portion 
of the company’s indebtedness. As against an in- 
nocent purchaser for value of property sold in execu- 
tion of a debt due to an unsecured creditor, the 
plaintiff director should not be allowed to enforce his 
security. In re Gaslight Improvement Co. v. Terrell 
(1), relied on, [p. 127, col. 1.] 

C. A. from the original decree of the Sub- 
Judge, Patna, dated May 19, 1634. 

Messrs. Sultan Ahmad, Rai Guru Saran 
Prasad and Parasnath, for the Appellant. 

Messrs. Baldeva Sahay, Choudhury 
Mathura Prasad and K. P. Upadhaya, for 
the Respondents. 

Courtney-Terrell, C. J—These two 
appeals are by defendant No. 2 against the 
preliminary and final decrees, respectively, 
granted by the Subordinate Judge ina 
suit toenforcea simple mortgage. A ccm- 
pany named the Vishvakarna Mille, Ltd. 
on March 7, 1925, borrowed from the 
Government under the Bihar and Orissa 
State Aid to Industries Act, 1923, asum of 
Rs. 75,000. Under the contract of loan 
the Secretary of State for India guaran- 
teed a cash eredit cverdraft in favour 
of the borrower at the Imperial Bank of 
India, Patna Branch, and the borrower 
was tore pay annually Rs. 5,000 in March 
of each succeeding year. The Company, 
is consideration of theloan, also executed 
a deed of mortgage of all its assets in 
favour of the Government. For some 
reason the Government neglected to re- 
gister this mortgage and the Directors of 
the Company similarly: omitted to take 
any steps inthe matter. The instalments 
for March 1923 and March 1927 were duly 
paid by the Company and on March 5, 
1928, the third instalment fell due. Before 
this date, however, Government had bee 
come aware of the non-registration of the 
mortgage, and on January 20, 1928, had. 
caused the Company to execute a promis- 
sory note for Rs. 60,000 being the balance 
of the principal, after delucting the in- 
stalments which had been paid up to that 
tame. The Company seems to have been 
throughout in financial difficulties, and the 


1937 
loan by the Government does not seem 
to have been a very judicious invest- 
ment. ; 

In the month of April 1924, the Com- 
pany borrowed Rs. 10,000 from the Bank 
of Bihar, Ltd. On January 26, 1928, the 
Bank were demanding re-payment of this 
loan with interest, and on May 16, the 
Bank brought a money suit in the Patna 
Civil Court for the recovery of this Joan. 


The plaintiff, Ramgulam Singh, was a share-, 


holder and a Director of the Company. 
There were two classes of Directors, 
‘Honorary’ and ‘Peimanent’ and by the 
Articles of Association the former had 
merely an advisory function whereas the 
latter were to conduct tke business of the 
Company. There is no doubt that the 
plaintiff was a permanent Director although 
his services, from the point of view of any 
right to Directors’ fees, may have been 
honorary. The plaintiff was a guarantor 
of theloan bythe Bihar Bank andin the 
subsequent litigation he was sued in that 
capacity. The Company fully availed it- 
self of the overdraft guaranteed by tie 
Government and had withdrawn nearly 
Rs. 60,000. In these circumstances the 
finances of the Company were ina very 
parlous condition. i 

On March 4, 1928, there wasa meeling 
of the Directors of tha Company at which 
five persons are recorded as having been 
present, one of whom was tke Managiag 
Director, Decdhari Singh, one was Saiyid 
Sultan Husain, a Director, who, from his 
evidence, would appear to have had little 
comprehension of the business to be tran- 
sacted. Mithila Saran Singh and Permesh- 
war Prasad Varma, two other Directors, 


were present. Babu Ramgulam Singh was ` 


also present but there is recorded this 
note: “N. B—Babu Ramgulam Singh is 
present but takes no active part.” Babu 
Permeshwar Prasad Varma, M. a. B. La, was 
elected President of the meeting and the 
Managing Director was authorized to exe- 
cute an agreement with Babu Ram- 
gulam Singh according to which Ramgulam 
Singh & Bons were to pay the next in- 
stalment of Rs. 5,600 to the Imperial 
Bank which would fall due on March 7, 
and further would pay off the loan due to 
the Bank of Bihar, and that the Company 
through the Managing Director, would ex- 
ecute amortgage in his favour of tke 
profits and assets of the Company. It 
appears that it had earlier been contem- 
plated that Babu Ramgulam Singh would 
take a lease of the whole of the Company's 
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assets, but this proposal was abandoned in 
favour of a mortgage. On March 9, there 
was a further Directors’ meeting at which 
the same persons were present with the 
exception of Babu Permeshawar Prasad 
Varma, and Babu Mithila Saran Singh was 
appointed tothe chair. A memorandum of 
agreement was read, of which we have not 
seen a copy, but there is a note that 
“the second pariy Babu Ramgulam Singh 
wants five days’ time to consult his legal 
adviser on the point,” and March 15, 
was accordingly appointed for re-con- 
sideration, with tke furthcr sentence that 
“it would be executed and registered im- 
mediately.” 


On March 26 there was an emergent 
general meeting of the Directors, but the 
only Directors present were Babu Mithila 
Saran Singh, Babu Ramgulam Singh and 
the Managing Director, Babu Deodhari 
Singh. On this occasion Babi Mithila 
Saran Singh was unanimously voted to 
the chair. It was proposed that an extra- 
ordinary general meeling should be called 
to consider : 

_ Mo) That the Company's business be settled at the 
impending session (sic) if any on the terms as may 
be agreed upon to conduct the business of the Com- 
pany; (b) that the business of the Company be sent to 

liquidation.” ` 

The third resolution is as follows : 

“That thesecond mortgage bond be executed in 
favourof Babu Ramgulam Singh who paid Rs, 5000 
(five thousand) the said (?) instalment of the Imperial 
Bank on March 5, 1928, to the amount of Rs. 5.000 
afuresaid to be paid within a year with interest 
at iZannas percent. per month and the interest to 
be paid every sik months, i.e. on the 30th of the 
month; six-monthly interest will be incorporated ` 
with the principal and interest will run on the 
aggregate at the rate of 12 annas per cent, per month.” 


Accordingly on May 20, 1928, the 
mortgage bond in question was executed 
and initthe earlier mortgage bond to 
the Government of March 7, 1925, was re- 
cited, as were the payment of the two 
insta mentis of 1926 and 1927 and the fact 
that the third instalment had become 
due on March 6, 1928. There was a recital 
that the Company had no money to pay 
the third instalment. No mention was 
made ofany other indebtedness of the 
Company and in particular there was no 
reference to the loan by the Bihar Bank. 
The loan by Babu Ramgulam Singh cf 
Rs. 5,000 to pay the said third instalment 
was recited and there is no doubt that in 
fact Babu Ramgulam Singh did find the 
necessary sum of Rs. 5,000 and paid it to 
the Imperial Bank to discharge the liability 
of the instalment, The bond also reciteg 
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the failure of thé original proposal for a 
lease to Babu Ramgulam Singh. Therefore 
tLe Ccmpany agreed to repay the loan 
with interest at the rateof 12 annas per 
cent. per month within a period of one 
year from March 5, 1928 (when the instal- 
ment to the Government was paid). If 
interest should be in arrears for six months, 
then the amount of arrears was to be in- 
corporated with the principal, that is to 
say the loan was to be with interest 
to be compounded at six-monthly rests, 
if unpaid. The mortgage was expressly 
stated to be a second mortgage, the Secre- 
tary of State for India in Council being 
recited as first morigagee. | 

Now at the time when this document was 
executed, it must have been perfectly clear 
to the directors that the original mortgage 
was defective by reason of non-Tegistration, 
and moreover,the promisscry note to the 
Government in respect ofthe unpaid debt 
kad been executed so that although it was 
piously recited that from the point of view 
of priority of mortgages Babu Ramgulam 
Singh held only a second mortgage, 
this on the contention of the plainiff 
had very little significance. On the other 
hand it may perhaps be said with more 
credit to Babu Ramgulam Singh thet’ at 
the time: he desired to express that the 
debt to him was to be considered as 
secondary tothe debt to the Government 
mortgage or no mortgage. On September 
24, 1928, the Bihar Bank applied to the 
Court for a compulsory winding up order 
and this was made on March 21,1928. The 
Government being unable to enforce their 
mortgage took the course of proceeding 
under the Public Demands Recovery Act 
and obtained an order of the Court, and on 
January 21, 1930, sold up the assets of the 
Company for Rs. 33,000, defendant No. 2 
Thakur Das, being the purchaser. 

On September 24, 1932, Babu Ramgulam 
Singh brought this suit to enforce his 
mortgage claiming about Rs. 7,500 and 
making Thakur Das defendant No.2 and 
the Company defendant No. 1. In the 
winding up proceedings an application was 
made to the High Court to stay the suit 
as against the Company and this was ac- 
cordingly done and the suit has proceeded 
against Thakur Das alone, the Company 
taking no part. The learned Subordinate 
Judge dismissed the suit against the Com- 
pany, but without cestas having regard to 
the order fcr stay, but he granted a decree 
against defendant No, 2 with costs. 

The plaintiff took his stand upon the fol- 
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lowing contentions: It was pointed out on 
his behalf that the Government had not 
sued on their mortgage but had proceeded 
under the Public Demands Recovery Act 
and accordingly what had been sold was 
the right, title and interest of the judgment- 
debior atthe date of the sale. Therefore, 
it was argued that no question of priority 


, of mortgages arose. It was conceded that 


had the Government been able to proceed 
upon its mortgage, Babu Ramghulam Singh 
would have been merely a second mort- 
gagee as contemplated by his mortgage 
bond, and it was suggested that there was 
nothing in the bond which put the 
before the plaintiff's 
debt otherwise than asa mere matter of 
priority of mortgages. Ib was argued that 
although possibly in the winding up pro- 
ceedings the liquidator, under the provi- | 
sions of s. £81, Companies Act, ands 54, 
Provincial Insolvency Act, (but for the 
fact that there was a pericd of mors than . 
three months between the date of the bond 
and the application forthe winding up 
order) might have had the mortgage bend 
seb aside as fraudulent and void, they 
had not doneso, and in any caseit was 
said that only the liquidator or some cre- 
ditor could have taken this course. 

Now it is certainly true that we are not 
here concerned with either” s. 231, Gom- 
panies Act, ors. 54, Provincial Insolvency 
Act. These sections deal with-matters of 
procedure governing the relief to be ac- 
corded to a liquidator or to a rival eredi- 


.tot, but in considering the position of de- 
-fendant No. 2, the 


auction-purchaser, we . 
must remember that he stands in the shoes 


-of the judgment-debtor, that is tosay,the . 


Company, and is entitled to and affected 


“by the same equities and estoppels as those 


which the Company might havelaboured . 
under or enjoyed. Therefore the question 
really resolves itself into whether the plain- 
tiff in any contest with the Company would 
have insisted that his mortgage debt should 
take precedence of the debt which was 
due to the Government. In any opinion he 
certainly could not have done so. 

It is true ihat the sections of the Indian 
Companies Act and Provincial Insolvency 
Act furnish the procedure for setting aside 
a transfer as fraudulent in certain circum- 
stances only, and that the absence of 
those circumstances will prevent the adop- 
tion of the specified procedure, but that 
does not imply thet the transfer was not 
fraudulent in fact although the judgment 
of the learned Judge would seem to sug- 
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gest that this is so. There are several 
circumstances from which it may be in- 
ferred that Babu Ramgulam Singh was 
not acting inthe interests of the Company: 
firstly the position with regard to the 
Government mortgage must have been 
well within his knowledge, for it is a spe- 
cific duty imposed upon Directors to see 
to any necessary registration of documents 
to which the Company isa party ; he must 
have been aware that the document was 
not registered. Secondly, that he was un- 
easy about the position is shown by the 
note in the minutes of the meeting of 
March 4, to the effect that Babu Ram- 
gulam Singh was present but took no 
active part: also from the note in the 
minutes of March 15 that Babu Ram- 
gulam Singh wanted five days to consult 
his legal adviser and that the document 
when completed was tobe executed and 
registered immediately. Thirdly, he was 
well aware thatthe Company was in despe- 
rate financial circumstances, and that its 
assets werein jeopardy, and that he knew 
on March 26 that a liquidation had ac- 
tually been decided upon ; fvurthly, it mav 
be observed that notwithstanding that at 
the meeling of March 4 Babu Ramgulam 
Singh had agreed to pay off the claim to 
the Bank of Bihar, he had not in fact done 
so and fifthly, notwithstanding the entry 
in the minutes of March 4 that a mort- 
gage should be executed, it was nct in fact 
executed until very much later, that is-to 
say May 20. = 

Babu Ramgulam Singb, therefore, ejiher, 
knew that the Goverament would be un- 
able to sue on their mortgage in which 
case the provision in his mortgage bond 
to the effect that his mortgage was to be 
considered secondary to the Government 
mortgage was meaningless, cr was intend- 
ed that the Qovernment debt as such 
should take priority over the debt to him. 
Thisis nota case in whicha contract is 
entered into between two independent 
ersons; itis in the nature of a contract 

etween the trustee and his cestui que trust 
the trustee by discharging a small portion 
of the cestui que trust's indebtedness puts 
himself in the position of a secured credi- 
tor as against the unsecured creditor, the 
Government, and, therefore, prevents the 
Company from paying off its creditors equit- 
ably. ltis true that the mortgage to the 
plaintiff was executed for good considera- 
tion and that he supplied Rs. 5,000 for 
payment of the Government instalment but 
jn taking security from the ecmpany which 
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he knew to be in an insolvent condition, he 
acted inconsistently with his dutiesas a 
director. The case in Gaslight Improvement 
Co. v. Terrell (1), is an illustration of tLe 
principle involved. It wasa suitby the 
Sompapy in liquidation to set aside a secu- 
rity given by the company to the defen- 
dant directors as being an undue and 
fraudulent preference over the general 
creditors. The directors had borrowed 
money for the sake of the company and 
quite properly became creditors of the 
company. It was clear that the directors 
knew thatthe company wasin a state of 
insolvency and could not avoid being wound 
up, andin those circumstances they took 
security in the shape of an assignment of 
the assets. Lord Romilly dealing with the 
facts said: 

“The directors of the company think fit to pay 
themselves. It is to be observed that the directors 
of every company who are also creditors fill two 
distinct and antagonistic characters, In the first 
place, they are trustees for the benefit of the cum- 
pany, end are trustees for the creditors to this ex- 
tent; that they are bound to apply all the assets 
for the henefitof the creditors as far as they will 
extend; they themselves are also creditors, and have 
an interest to have their own debts paid.” 

No doubt in this case the defendants had 
taken an assignment in paymentof their 
debts and not a mortgage, but the differ- 
ence in this matter between this and the 
present case is one cfdegree and not of 
principle. In my opinion itis of no avail 
to contend in this case that the Company 
by merely paying off the plaintii’s mort- 
gage could have freed the assets from the 
plaintifi’s debt. It is notright that the directe 
or of an insolvent company about to go into 
liquidation should be allowed the privileged 
position of a secured creditor by merely 


- discharging a small portion of the com- 


pany's indebtedness. As against an innocent 
‘purchaser for value of property sold in 
execution of a debt due to an unsecured 
creditor, the plaintiff director should not 
be allowed to enforce his security. I would, 
therefore, allow both the appeals and dis- 
miss the plaintiff's suit with costs through- 
out. 

James, J.—I agree. 

N. Appeals allowed. 
(1) (1871) 10 Eq. 168; 39 L J Ch. 725; 23 L T 386, 
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PRIVY COUNCIL 
Appeal From The Supreme Court of Canada 
January 28, 1937 
Lorp ATKIN, Lorp THANKERTON, LORD 
MACMILLAN, Loerp Weic..t (MASTER OF THE 

Rous) AND SIR SIDNEY R- WLATT. 

Tue ATTORNEY-GENERAL or . 
ONTARIO—-APPELLANT 
Versus 

Tup ATTORNEY-GENERAL or 
CANADA AND OTARRS—RESPONDENTS. 

Canada—Power: of Dominion Parliament to legis- 
late—Dominion Trade and Industry Commission 
Act, 1935—Legislation, if within competence 
of the Dominion Porliament—Trade mark—National 

. mark—Rights conferred by trade mark. 

If the Dominion of Canada has power to create 
trade mark rights for individual traders, the power 
can be extended to that which is nowa usual 
feature of national and international commerce, a 
national trade mark. The substance of the Dominion 
Trade and Industry Commission Act, 1935, is to define 
a national mark, to give the exclusive use of it to 
the Dominion so as to provide a logical basis for a 
system of statutory licences to producers, manufac- 
turers and merchants, To vest ihe “exclusive prop- 
erty © in the mark in His Majesty is probably no 
more than to vest “ the use of“ the mark in His 
Majesty. It may afford a useful civil protection for 
the mark when it is violated in Canada by persons 
who have not violated the somewhat restricted 

. prohibition of the penal sub-section (which only 
applies to parsons who“ apply “the mak to com- 
modities) or violated abroad, where the penal provi- 
sions of the law of Canada could not be applied at 
all. Sections 18 and 19 as well as ss 23 to 26 are 
not wlira vires and the legislation is within the com- 
petence of the Dominion Parliament. 

Ordinarily a trade mark gives rights only when 
used in connection with goods manufactured or sold 
by the person who has the right to use the mark, 
A trade mark “ in gross ” would be an anomaly, 

Messrs. A. W. Roebuck, and J. A. 
Humphries, Attorney-Gereral for Ontario. 

Messrs. R. 9. Robertson, K.C , St. Laurent, 
K. C C. P. Plaxton, Peter Wright, and 
St. Laurent, for the Attoney-General of 


anada. 

e J. McNair Gaham, for the Attorney 
General for New Brunswick, 

Lord Atkin.—This is an appeal and 
cross appeal from a judgment of the 
Supreme Court on a reference by the 
Governor-General in Council dated Novem- 
ber 5, 1935, asking whether The Dominion 
Trade and Industry Commission Act was 
ultra vires of the Parliament of Canada. 
The unanimous answer of the Supreme 
Court which was expressed to be directed 
only to those sections of the Act upon which 
they had the benefit of argument was that 
ss; 14, 18 and 19 were ultra vires, that 
ss. 16 and 17 were not ultra vires: and 
that ss. 20,21 and 2250 far as they were 
applicable to such of the enactments or to 
fences created by such of the enactments 
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enumerated in s. 2 (h) as might be 
intra vires were not ultra vires. The Board 
were invited in argument to deal with 
ss. 23-26 inclusive which are not referred 
to in the judgment of the Supreme Court 
presumably because no argument upon 
them was addressed tothe Court. Except 
on one point, viz., as to validity of ss. 18 
and 19 their Lordships agree with the 
judgment of the Supreme Court and the 
reasons given by the Chief Justice with 
which the other learned Judges con- 
curred. Sections 15 (2), 16, 17 and 20 
appear to be legitimate provisions for 
ascertaining whether criminal acts have 
been committed. Section 22 (a) was said 
to take out of the control of the law 
officers of the Province the conduct of the 
criminal proceedings referred to in the 
section. If so, ib was said to encroach 
upon s. 92 (14) the Administration of 
Justice in the Province. A similar objec- 
tion was made to the latter part of s. <0. 
The answer in respect of both sections is 


that ihs contention is based upon a con- 


structicn of the section which the words 
do not bear. Nothing in the section gives 
either the Attorney-General of Canada, or 
the Director of Public Prosecutions any 
autbority other than to commence proceed- 
ings in accordance with the law of the 
Province and thereafter to give such as- 
sistance to the authorities of the Province 
as is within the existing rights of persons 
in such case, and as may be acceptable 
to-the authorities. Sections 23 to 26 ap- 


. pear to define the power of the Commis- 


sion, and to give them no rights of iuter- 
fering with rights or- property in the Pro- 
vince, except possibly powers under s. 26 
which are of like validity with the powers 
given by the valid Dominion Acis there 
referred to. 

The only remaining question is as to the 
validity of ss. 18 and 19, which is the 
subject-matter of the cross-appeal, and in | 
this matter only their Lordships find them- 
selves in disagreement with the judgment 
of the Supreme Court. 

Section 18 (1) provides that the words’ 
“Oanada Standard” or the initials “0.8.” © 
shall be a national trade mark and the 
exclusive property in, andthe right to the 
use of such trade mark is thereby declared 
to be vested in His Majesty in the right 
of the Dceminion. By sub-s. (2) such na- 
tional trade mark as applied to any com- 
modity pursuant to the provisions of that 
Act or any other Act of the Parliament of 
Canada is’ to constitute a representation me 


1937 


that such commodity conforms to the re- 
quirements of a specification of a com- 
modity standard established under the 
provisions of any Dominion Act. Bys. 19 
(1) any producer or manufacturer or 
merchant is given permission to apply the 
national trade mark to any commodity pro- 
vided it conforms to the appropriate 
statutory specification and by sub-s. (2) it 
is made an offence to apply the mark to 
any commodity in violation of the prescrib- 
ed conditions. 

There exists in Canada a well establish- 
ed Code relating to trade marks created 
by Dominion statutes, to be found now in 
R. 5. ©. 1927, c. 201, amended by S.O. 1928, 
c. 10. It gives to the proprietor of a 
registered trade mark the exclusive right 
to use the trade mark to designate articles 
manufactured or sold by him. It creates, 
therefore, a form of property in each Pro- 
vince and the rights that flow therefrom. 
No one has challenged the competence of 
the Dominion to pass such legislation. If 
challenged one obvious source of authority 
would appear to be the class of subjects 
enumerated in 91 (2), the Regulation of 
Trade and Oommerce, referred to by the 
Chief Justice. There could hardly be a 
more appropriate form of the exercise of 
this power than the creation and regulation 
of a uniform law of trade marks. But if 
the Dominion has power to create trade 
mark rights for individual traders, it is 
difficult to see why the power should not 
extend to that which is now a usual feature 
of national and international commerce— 
a national mark. It is perfectly true as is 
said by the Chief Justice that the method 
adopted in s. l8is tocreate a civil right 
of a novel character. Ordinarily a trade 
mark gives rights only when used in con- 
nection with goods manufactured or sold 
by the person who has the right to use 
the marks. A trade mark “in gross” would 
be an anomaly. And it obviously is not 
contemplated that the Crown should have 
any proprietary interest in the goods to 
which the mark vested in the Orown is 
to be applied. But there seems no reason 
why the legislative competence of the 
Dominion Parliament should not extend to 
the creation of juristic rights in novel 
fields, if they can be brought fairly within 
the classes of subjects contided to Parlia- 
ment by the constitution. The substance 
of the legislation in question is to define a 
national mark, to give the exclusive use of 
it to the Dominion so as to provide a 
logical basis for a system of statutory 
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licences to producers, manufacturers and 
merchants. To vest the “exclusive pro- 
perty” in the mark in His Majesty is pror 
bably no more than to vest “the use of 
the mark in His Majesty. It may afford a 
useful civil protection for the mark when 
it is violated in Canada by persons who 
have not violated the somewhat restricted 
prohibition of the penal sub-section (which 
only applies to persons who “apply the 
mark to commodities) or violated abroad, 
where the penal provisions of the law of 
Canada could not be applied at all. It 
may be noticed that s. 53 of R.S. 0. 
c. 201 appears to afford protection in 
Canada to trade marks owned by foreign. 
associations though held by them “in gross. 
For the reasons above given the legislation 
appears to their Lordships to be within the 
competence of the Dominion Parliament. 
No appeal was directed to the Board as 
to the answer tos. 14. Their Lordships, 
therefore, will humbly advise His Majesty 
that the appeal be dismissed and the 
cross-appeal be allowed|and that the ans- 
wers be varied as to ss. 18 and 19 by 
stating that the sections are not ultra vires, 
and by adding that as to ss. 23 and 29 
inclusive these sections are not ulira vires. 

N. Order accordingly. 

Solicitors for the Appellant :—Messrs. 
Blake & Redden. 

Solicitors for the Respondents:— Messrs. 
Charles Russell & Co. 





PATNA HIGH COURT 
Civil Appeal No. 1179 of 1932 
May 1, 1936 
e DHAVLE AND AGARWAL, JJ. 
SURAJ KUMAR SINGH AND OTHERS— 
PLAINTIFFS — A PPRLLANTS 
versus 
RADHA KRISHNAJI- DEFENDANT— 
RESPONDENT ny 

Hindu Law—Alienation—Widow—Limitations on 
power to alienate—Pious observances must conduce 
to the bliss of deceased husbands soul—Wakfoama 
by widow for temporal benefit of possible reversioner 
— Mere building of temple, held, insufficient for 

idity of alienation. h l 
Ee competent to a Hindu widow to alienate 
any portion of her husban 1s property for her own 
spiritual benefit, especially where itis accompanied 
by a temporal benent to one ofthe possible rever- 
sioners to which he was not entitled, It is true that 
the Hindu Law recognizes the validity of the dedica- 
tion or alienation ofa small fraction of a deceased 
husband's property by a Hindu female for the con- 
tinuous beuefit of the soul of the dec2ased owner, 
but the “ pious observances,” on which a Hindu 
widow may spend money by alienating her husband's 
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estate, must be such as “ conduce to the bliss of the 
deceased’s soul.” [p 17], col. 2.] 

Where, therefore, on a construction of a wakfnama 
executed by aHindu widow it appears that her sole 
object was forthe temporal benefit of a reversioner 
and not for an object conducive to the bliss of her 
deceased husband's soul, the mere fact that she 
erected a temple and applied part ofthe income for 
iis services, will not suffice to support the wakfnama, 
which would be invalid irrespective of the extent of 
the alienation. Kartick Chunder v. Gour Mohan 
(2), Thakur Prasadv. Dipa Kuer (3), Bishen Dayal 
v.Jatsert Kuer (4) and Sardar Singh v, Kunj Bihari 
Lal (5}, relied on, hub Lal Singh v. Ayodhya 
Misser (1), distinguished, è 
_O. A. from appellate decree of the Addi- 
onal District Judge, Purnea, dated June 10, 

Messrs. A. B. Mukherji and S. N. Ban- 
erji, for ihe Appellants. 

Messrs. Mahabir Prasad and Tarkeshwar 
Nath, for the Respondent. 

Dhavle, J.—This appeal arises out of a 
suit brought by the sons of an actual 
reversioner for getting a deed of dedica- 
tion of wakfnama executed in 1894 by 
their Telative Musammat Pankhawati Chau- 
dhrain, a Hindu widow, declared inopera- 
tive, and for recovery of possession of 
the properties covered by the deed. Musam- 
mat Pankhawati was the wife of one Mathur 
Lal Singh, who separated from his brother 
Brij Lal in the year 1277 of the Mulki era, 
(corresponding to 1869 A. D.) and died the 
following year. Bijoy Gopal, the father of 
the plaintiffs, who died in 1927, was the 
only son of Brij Lal to survive Musammat 
Pankhawati who died in 1333 (1925 A. D.); 
he was thus the sole actual reversioner 
and has been succeeded by the plaintiffs, 
Nanihal was another son of Brij Lal's and 
father of Raghunath who, as a minor under 
the guradianship of Musammat Pankhawati's 
sister's husband Dharanidhar, was appoint- 
ed shebait by the wakfnamu in question, 
It appears trom Ex. B, the judgment ina 
suit brought by Musammat Pankhawati 
herself in 1913 to have the wakfnama set 
aside as fictitious, that Raghunath died in 
1313; and the defendant in the present 
suit was the idol Shri Radha Krishnaji 
through shebait Bharat Sundari Dasi, widow 
of Raghunath, 

“The wakfnama dedicated certain proper- 
ties yiedling a yearly income of Ks, 600 
to a thakurbart which, according lo the 
deed, had been erecled, and pujas and 
sevas instituted, by Mathur Lal Singh him- 
self. The deed speaks ot the endowment 
being made in accordance with the wishes 
and oral instructions of Mathur Lal. The 
Subordinate Judge who tried the suit found 
that the defence story that the endowment 


SURAS KUMAR SINGH V. RADHA KRISINAJI (PAT) 


168 10 


was made in consonance with the desires of 
Mathur Lal Singh” was neither more nor 
less than a myth, that contrary to the 
statement in the deed, there was no temple 
built by Mathur La) himself, and that though 
Musamma: Pankhuwati constructed a tem- 
ple, it was not shown that she really did this 
for the spiritual welfare of her husband. 
Raghunath had been living with her and 
was being maintained by her, and the 
learned Judge apparently believed that the 
wakfname was executed under the influence 
of her manager Nanibal with the real object 
of assigning some properties to his minor 
son Raghunath. He also found that the 
proportion of property dedicated was in 
excess of the power of a Hindu widow to 
alienate for the spiritual benefit of her hus- 
band. He accordingly held that the endow- 
ment was not binding upon the plaintifis 
and decreed the suit. An appeal was heard 
by the Additional. District Judge and 
allowed the suit being dismissed with costs. 
Tne plaintiffs have therefore appealed, 
and it has been contended ou their behalf 
that the learned Dustrict Judge, having 
agreed with the lower Court that there was 
no satisfactory evidence to show that Mathur 
Lal had actually enjoined his wife to de- 
dicate the property, erred in proceeding to 
find that it was not solely with a secular 
object that the dedication was made, and 
in nolding on “a perusal of Ex. 4" the wakf 
deed, that: 

“the thought of her husband was uppermost in the 
rire aka mind at the time the deed was exe- 
cuted,” 


There is force in this contention. The 
plaintifs had not denied the construction 
of a temple by the widow, and their case 
was that the dedication was not bona fide 
(i.e. for the spiritual benefit of her hasband) 
but really for the maintenance of Raghu- 
nath and bis heirs: see para, 7 of the plaint. 
That does not mean that the dedication was 
made solely with a secular object. Nor is 
it easy to see how a widow bent on the 
spiritual good of her husband would indulge 
in such myths as that her husband had 
erected the thakurbart and that he had 
orally instructed her to dedicate some pro- 
pertes, which we do find in the deed of 
dedication, she could hardly have hoped to 
deceive the deity. The learned District 
Judge has also not referred to ix. 1, a do- 
cument executed by Musammat Pankhawati 
shortly after her husband’s death, promis- 
ing to conserve the property that had come 
to ber from Mathur Lal for Brij Lal and 
his heirs. tie has also not considered Hxs. 6 
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and 7, judgments, which in the words of the 
trial Court, 


“go to show that Nanihal Singh was acting as the 
A of Musammat Pankhawati from 1301 to 1315 


These materials have an obvious bear- 
ing onthe real object of the dedication, 
and the omission to consider them yitiates 
the view of the learned Judge that the 
thought of her husband was uppermost in 
her mind. On his own findings of fact 
the statement in the deed of dedication, 
that the temple was erected by her hus- 
band, was “not true,” and the statement 
there that he had enjoined her to dedicate 
the property in the manner she did was 
“most improbable.” The only inference 
in the circumstances would be that the 
husband’s name was taken in the deed only 
because it was felt that it was neces- 
sary to do so in order to justify the 
alienation. 

The learned Judge also shows a mis- 
conception of the plaintiffs’ case when he 
finds that Ex. 4 is nota sham document 
as the temple and the deity “are genuine 
and do exist,” for this is not what was 
ever denied by the plaintiffs. He speaks 
of three classes of cases in which a Hindu 
widow can alienate her husband’s prop- 
erty : (1) for legal necessity : (2) for the 
spiritual necessity of her deceased hus- 
band ; and (3) for acts “which are calcu- 
lated to confer spiritual benefit on his 
soul.” He accepted the defence contention 
that the wakfnama came under the third 
category, but he did not notice that that 
deed makes no reference to the spiritual 
benefit of the deceased husband of the lady. 
He did himseif (as I have already indicated} 
disbelieve, in agreement with the lower 
Court, such statements in the deed as 
that her husband had erected the temple 
and established pujas and sevas there, and 
that he had instructed her orally to dedi- 
cate some property for its upkeep: which 
was the justiltication made out in the deed 
itself for the alienation of the property, but 
he nevertheless upheld the alienation on 
the authority of Khub Lal Singh v. Ajodhya 
Misser (1). That, however, was not a 
case where the alleged instructions of the 
husband were found to be untrue. There 
was, moreover, in that case a temple 
founded by the husband, and the widow 
had by the leases impugned raised money 
for the excavation and consecration of a 
tank and the erection of a wall in con- 
nection with the temple. And the alienations 

(1) 48 O 574; 31 Ind. Oas. 433; A I R 1916 Cal. 792; 
z20L J 345, A 
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were not (as here) in favour of one possible 
yeversioner in preference to others—the 
lessee was a Singh while the lady belong- 
ed toa Misra family. The excavation and 
consecration of the tank in connection 
with the temple.founded by the husband 


‘stands on a very different footing from the 


temple in this case which was built year 
after the husband's death and was, so it 
has been foundas a fact, falsely attribut- 
ed to the husband. The law is wel- 
settled that it is not competent toa Hindu 
widow to alienate any portion of her 
husband's property for her own spiritual 
benefit, especially where it is accom- 
panied by a temporal benefit to one 
of the possible reversioners to which he 
was not entitled: see Kartick Chunder v. 
Gour Mohun (2), and otner_cases discussed 
in Thakur Prasad v. Dipa Kuer (3). 
But this aspect of the matter has 
escaped the District Judge, who errone- 
ously addressed himself to such questions 
as whether it can be said that the wakf- 
nama was executed “solely with a secular 
object,” 

“thinking of none else except her own self and 
the object of her affection, namely, Raghunath Prasad 
son of Nanihal Singh” f 
and whether the admission of the first wit- 
ness for the plaintiffs that pujas are perform- 


ed inthe temple: i E 
“does not give a direct lieto the entire case of 
the plaintiffs that the wakfnama is more apparent 
than real.” 
Ragnunath takes a benefit under the 


wakfnama to the exclusion of the actual 
reversioner and his heirs, and this benefit 
is conferred on him at a time when his 
father was looking after the widow's 
affairs, and conferred on a basis of false 
allegations regarding the erection of a 
temple by Matnur Lal Singh and his wishes 
and oral directions that it shoild be 
endowed. Thatatemple was actually built 
by Musammat Pavkhawati and that the 
income of the dedicated properly was 
applied at least in part for ils services 
will not suffice to support the alienation; 
see Bishen Dayalv. Jaiseri Kuer (4). That 
Hindu Law recognizes the validity of the 
dedication or alienation of a small fraction 
ofa deceased husband's property by a 
Hindu female for the continuous benefit 
of the soul ofthe deceased owner Sardar 


21W R48. 

3 10 Pat. 352; 134 Ind. Cag, 129; A I R1931 Pat. 
442; 12 P L T 521; Ind. Rul. ioe Pat. 417. 

(d) (1918) Pat, 323; 48 Ind, Oas. 746; A I R1918 Pat. 
230. 
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Singh v. Kunj Bihari Lal (5), but this 
principle cannot apply in the circumstan- 
ces of the present case. The learned 
Subordinate Judge, who scrutinized the 
evidence carefully and dealt with the 
questions ‘hat properly arose, and unlike 
the lower Appellate Cvurt kept in mind 
the distinction between the spiritual bene- 
fit of ker husband as distinguished from 
her own, found no satisfactory evidence 
that she had constructed the thakurbart 
for the spiritual benefit of her husband, and 
had aimed atitin doing so; and he found 
that the real object of the wakfnama was to 
assign seme properties to Raghunath Prasad 
and his heir, though : 

“To give a show of validity to the wakf- 


nama, it was necessary that there should be 
a thakurbari.” 


In my opinion these findings have not 
been properly displaced by the lower 
Appellate Court. The learned District 
Judge wrongly read Ex. 4, after his agree- 
ment with the trial Court about the false- 
hood of the recitals, to mean that the 
Musammat had dedicated the properties 
for the spiritual benefit of her husband. 
We have not been referred to any evidence 
apart from Ex. 4, which the learned District 
Judge has taken to show that the thought of 
her husband was uppermost in her mind 
at the time the deed was executed, in 
support of the conclusion that it was for the 
spiritual benefit of her husband that the 
Musammat had dedicated the properties. 
The learned District Judge states without 
qualification that: 

“It is permissible under the Hindu Law for a 
widow to dedicate some of her husband’s prop- 
erties for a religious purpose such as the con- 


struction of a temple and the installation of an 
idol therein,” 


The distinction between the spiritual 
benefit of the husband and that of his 
widow cannot be ignored under the Hindu 
Law as itis settled at present, and the 
“pious observances, on which a Hindu 
widow may spend money by alienating 
her husband's estate, must be such as 
“conduce te the blissof the deceased's 
soul,” Sardar Singh v. Kunj Bihari Lal (5). 
The learned District Judge differed from 
the trial Court and held, mainly on a 
consideration of the necessities of the 
temple, that the proporticn of the property 
dedicated was not “al all ‘excessive. A 
temple, however, modest it may be, can 
hardly be run on less than this amount.” 


(5) 44 A 503; 69 Ind. Cas, 36; A IR 1922P O 261; 
16 L W 871; 31 ML T253; 370 L J 383r 44 M L 
J 766; 270W N 653;25 Bom, L R 648; 2PW R 
1923; 49 I A 283 (PO). 
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This, however, is iminaterial in view of 
the fact thatthe alienation was not for 
the benefit of her husband's soul and 
cannot therefore be supported irrespective 
of its extent. There was also a question 
of estoppel raised in the case on which 
the lower Courts have differed. This arose 
on Ex. A, a sale-deed of 1919 by plaintrff 
No. lin favourof the then living sons 
of Nanihal Singh, which recites at the 
end thatthe dedication now in questicn, 
was not benami but real. The leurned 
Subordinate Judge fond that the recital 
had been “surreptitiously inserted,” having 
regard to the fact that. it was not to be 
found in the compromise which led to the 
kabala. The learned District Judge on 
the other hand took the view that it must 
be presumed, the sale deed being regis- 
tered, that the recital was properly made, 
and that being an admission, it bound 
But the admission, such 
as it was, was not made in favour of the 
defendant deity or his shebait at all, and 
the learned Advocate for the respondent has 
not attemped to suppcrt the view of the 
lower Appellate Court. i h 

As the learned District Judge wasin 
error in holding that under the Hindu Law 
the widow had power to make this dedica- 
tion, the appeal ought, in my opinion, to 
be allowed. I would accordingly decree 


the plaintiffs’ suit with costs in all 
Courts. 

Agarwala,J.—I agree. 

N. Appeal allowed. 


ALLAHABAD HIGH COURT 

First Civil Appeal No. 11 of 1934 
November 30, 1936 
HARRIES AND RACHHPAL SINGH, J-J. 
BENI PRASAD-—PLAINTIFE-— APPELLANT 
versus 
Lala PARMA NAND AND OTHERS— 
DegENDANTS— RESPONDENTS. 

U. P. Court of Wards Act (IV of 19124, ss. 38, 51 
— Power of Court of Wards to sell property of ward 
—Nature of—Whether depends on ward's power to 
alienate—Release of property— Notification, if essen- 
tial--Sanction, if operates as automatic release. 

Section 38, U. P. Court of Wards Act, gives the 
Court of Wards power to sell, if they so wish, the 
whole or any part of the property of a ward and it 
matters not whetherthat particular ward could or 
could not in the circumstances have executed a valid 
sale-deed or could have passed an absolute interest 
in the property sold. Further, ifthe Court of Wards 
do sell underthe powers conferred by this section, 
the motives and reasons for the sale cannot be 
questioned in any Oivil Court. It is for the Court of 
Wards to decide whether they will sell any proper- 
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ty or not, and ifthey decide todo so and sell the 
property. that transaction cannot be questioned in 
the Civil Court. Navaneetha Krishna Thevar v. 
Ramaswami Pandia (2) and Mohsan Shah v. Mahbub 
Tlahi (3), relied on. |p. 187, col. 1) 

The notification referred to in s. 51, U. P. Court of 
Wards Act, is ofthe fact of the release of an estate 
from the superintendence of the Court of Wards 
and the section does not mean that the release can- 
not take effect till it has been notified in the 
Gazette. The release can take effect only when some 
act is done by the Collector as representative of the 
Court of Wards and mere sanction of the Court of 
Wards does not automatically bring about the re- 
lease of an estate. The release can only take place 
on the date which is fixed by the Collector and an- 
nounced previously and on which date he complies 
with the requirements of the rules laid down in the 
Manual. A date upon which the release is to take 
effect must be fixed and everything which has to 
be done to effect the release must be done before 
that date and it is only on that date that the estate 
can be said to be legally releasedand even if evi- 
dence established that everything necessary for the 
release had been done before that date, it would 
not affect the actual date upon, which the release 
took effect. Collector of Bulandshahr v. Gokal Chand 
0), followed. [p. 187, col. L] 


F. ©. A. from the decree of the Sub Judge, 
Saharanpur, dated Octoher 9, 1933. 
Mr. Gopi Nath Kunzru, for the Appel- 
ant. 

Mr. G. 5. Pathak, for the Respondents. 


Judgment.—This is a plaintiff's appeal 
against a decree passed by the learned 
Civil Judge of Saharanpur dismissing the 
plaintiff's suit for a declaration that a cer- 
tain sale-deed was null and void. 

The suit was for a declaration that a 
sale-deed dated May 2, 1933, executed by 
the Court of Wards in favour of defen- 
dants Nos. 1 and 2 for a consideration of 
Rs. 27,000 was null and void as against the 
plaintiff after the deaths of defendants Nos. 
3 and 4. It was the case for the plaintiff 
that this sale deed related to the haveli or 
residential house of Rai Bahadur Lala 
Juneshwar Das. The owner died in 1925, 
leaving surviving him his two widows, 
defendants Nos. 3 and 4, who succeeded to 
his entire estate including the haveli in 
dispute as Hindu widows. It was the plain- 
tiff's case that the haveli was part of the 
ancestral property of the deceased June- 
shwar Das and this does not appear to 
have been questioned by the defendants. 

According to the plaintiff, the superin- 
tendence of the estate of defendants Nos. 3 
and 4 was assumed by the Court of Wards 
with effect from January 5, 1928, and that 
the said estate was subsequently released 
with the sanction of the Local Government 
on December 20, 1932, and .that it was 
after the release of the estate by the 
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Court of Wards that the haveli was sold by 
the latter on May 2, 1933, as stated 
previously. The plaintiff alleged that he 
was the next reversicner of the late Rai 
Bahadur Lala Juneshwar Das and he 
claimed in this suit that the sale-deed was 
executed after the estate had been released 
and in any event the sale was not for legal 
necessity and was not binding upon the 
reversionary body. The suit was contested 
solely by the defendants Nos. 1 and 2 
who alleged that the sale-deed was executed 
during the superintendence of the estate 
by the Court of Wards and that it was 
binding upon the reversionary body who 
had no ground whatsoever for challenging 
its validity. They contended that the plain- 
tiff, though the nearest reversioner, had no 
cause of action whatsoever as it was with- 
in the power of the Court of Wards to 
sell any part of the ward’s property during 
its superintendence and that any exercise 
of a discretion vested in the Court of Wards 
could not be questioned or challenged in 
a Civil Court. They further contended that 
the validity of this sale did not in any way 
depend upon whether or not the sale was 
for legal necessity. 

The learned Civil Judge came to the 
conclusion that the two main issues in the 
case raised purely questions of law and 
that it was convenient to decide these 
issues before taking any evidence in the 
case other than certain notifications in the 
U. P. Government Gazette to which we will 
refer later. The learned Civil Judge was 
of opinion that the decision upon these 
issues might well make any further evi- 
denece in the case unnecessary. The two 
issues which he decided to try were issues 
Nos. 2 and 4 and they were in these 
terms: Issue No. 2.—Has the plaintiff got 
any cause of aclion for this suit and is it 
legally open to him to challenge the sale- 
deed made by the Court of Wards in res- 
pect cf the property of its wards? Issue 
No. 4.—Is it open to the plaintiff in this 
case to repudiate this sale for want of 

necessity ? 
leone emia Civil Judge heard argu- 
ments upon these two issues and he came 
to the conclusion that the sale took place 
during the superintendence of the Court 
of Wards, and that it was not open to the 
plaintiff to question the validity of the 
sale. The learned Judge was of opinion 
that the Courtof Wards were empowered 
under s. 38, Court of Wards Act (Act IV of 
1912) to sell any part of the property of 
the ward and that a Civil Court could not 
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question the validity of such sale. He, 
therefore, held that the plaintiff had no 
cause of action and had no right to the 
declaration prayed for. Consequently, with- 
out hearing any evidence, he dismissed the 
plaintiff's suit with costs. It is against that 
decision that the present appeal has been 
preferred. 

It has been contended on behalf of the 
plaintiff that this case could not be dis- 
posed of without taking evidence. It was 
alleged by the plaintiff that the Court of 
Wards actually released the estate from 
superintendence on December 20, 1932, and 
therefore, that a sale on May 2, 1933, could 
not possibly bind the reversionary body. 
It was contended by the plaintiff that evi- 
dence should have been received and a 
finding recorded upon that evidence as to 
the precise date upon which the estate was 
released. 

The only evidence before the Court 
were notifications from the U. P. Govern- 
ment Gazette. In the Government Gazette 
dated January 7, 1928, was a notification 
that the Governor in Council had been 
pleased to declare Musammats Jai Mala 
Kunwar, Chanda Kunwar and Bhagwati 
Kunwar, widows of Rai Bahadur Lala 
Juneshwar Das, late proprietor of the 
Juneshwar Das's estate in the Saharanpur 
District to be incapable of managing their 
own property in the exercise of the powers 
under sub-s. {1) (b) s. 8, U.P. Court of 
Wards ‘Act, 1912. On January 14, 1928, 
notification under s. 15, Court of Wards 
Act, was published in the U. P. Govern- 
ment Gazette and the Court of Wards 
assumed the superintendence of the prop- 
erty of defendants Nos. 3 and 4 with 
effect from January 5, 1928, under s. 12 (1) 
of the Act. 
Court a notification in the Government 
Gazette of May 27, 1933. ‘This is a 
Notification No. 3290 X-153 (4)-32 of 1933 
and is dated Allahabad, May 22, 1933, 
which is a notification under s. 51,U. P 
Court of Wards Act, 1912, notifying the 
release of the estate of defendants Nos, 3 
and 4 with effect from May .0, 1933. This 
notification was subsequently corrected by 
a notification in the Government Gazette 
dated June 24, 1933, viz, Notification 
No. 3979 X 153 (4)-32 of 1933, notifying 
that the estate of defendants Nos. 3 and 4 
mee ang by We Court of Wards with 
effect not from May 20, 1933, bu 
May 27, 1933. a 

ection 51, U. P. Court of Wards Act, 
1912, provides that when a Court d 


There was also before the 
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Wards releases any person or property from 
its superintendence, tbe fact of such release 
shall be notified in the Gazette. It does 
not in terms say that notification is a 
condition precedent to release and no provi- 
sion is made as to what is to happen if no 
notification of the release is made. On 
behalf of the plaintiff, it is argued that 
notification is unnecessary and that it is 
a pure question of fact as to when the 
release takes place. Complaint is made 
that the learned Judge did not go into 
the facts and, therefore, there was no 
material upon which any finding could be 
made as to whether the estate had or had 
not been released before the sale-deed was 
executed on May 2, 1933. 

It was at first contended that the re- 
lease actually took place on December 20, 
193?, when it was alleged that the Local 
Government sanctioned the release of this 
estate. In our viewit is quite impossible 
to hold that an estate is released from the 
date on which the Local Government ‘sanc- 

Much has to be done by 
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tions its release. 
the Court of Wards before the estate can 
be handed back to the ward and until 
everything has been done, the estate can- 
not be said to be released. The Local 
Government’s sanction to the release of the 
estate is merely the first step which must 
be followed by all the steps necessary to_ 
enable the estate to be handed over to 
the ward. Jt was contended by the plain- 
tiff that he was in a position to show that 
everything had been done by the officials of 
the Court of Wards to release the estate at 
the end of December 1932 or at the begin- 
ning of the year 1933. It was said that the 
plaintiff cou'd show that possession had 
been handed over to the wards before the 
date of this sale and that nothing 
remained to be done to complete the 
release. 

It was, therefore, contended that the 
date of release could only be determined 
after hearing all the evidence in the case. 
In our view we must hold that there was 
no release of this estate until May 27, 
1933, which was the date given in the 
U. P. Gazette of June 24, 1933, amending 
the earlier notification. In this amended 
notification it was stated that the Court 
of Wards had released the estate from its 
superintendence with effect from May 27, 
1933, and this latter date must be taken to 
be the date of release. In Collector of 
Bulandshahr v. Gokal Chand (1) it was 


(1) (1934) A LJ 1069; 153 Ind. Cas, 788; A I R 1934 
All. 573; 7 R A 559. 


1937 


held that the notification referred to in 
s. 51, Court of Wards Act, is of the fact 
of the release of an estate from the super- 
intendence of the Court of Wards and the 
section does not mean that the release 
cannot take effect till it has been notified 
in the Gazette. The release can take effect 
only when some act is done by the Collector 
as representative of the Court of Wards 
and mere sanction of the Court of Wards 
_ does not automatically bring about the 
release of an estate. An examination of 
the Court of Wards Manual makes it clear 
that the release can only take place on 
the date which is fixed by the Collector 
and announced previously and on which 
date he complies with the requirements 
of the rules laid down in the Mannal. At 
p. 1076* Sulaiman, ©. J., observes : 

“When a Court of Wards takes over the superin- 
tendence of an estate, its management and right 
to possession vest in itforthe time being. When 
the estate is released, the management passes on to 
the ex ward. The responsibility of the Court of 
Wards has to cease on the date of the release. 
Up to the time of the release the Court of Wards 
continues to be liable for all claims. The ques- 
tion is, what is the point of time at which the 
release of an estate can legally take place ? Unfor- 
tunately the Court of Wards Act is not quite 
clear. But one must presume that unless release 
legally takes effect on the date of the original 
sanction by the Court of Wards, the release can 
take place only when some act is done by the 
Collector as representative of the Court of Wards. 
We have already given reasons in our previous 
order why the sanction of the Court of.Wards 
would not automatically bring about the release 
of an estate. In this particular case we have 
also pointed out that the form of the sanction 
indicated that the Collector was to comply with 
the rules laid down for the releaseof an estate by 
the Court of Wards and was ‘to fix ‘the actual 
date of release’ and report the same for publica- 
tion in the U. P. Gazette. On an examination of 
the rules in the Manual which ealls upon the 
Collector to do certain things, it is quite clear that 
the release can only take place onthe date which 
‘is fixed by the Collector and announced previ- 
ously and on which date he complies with the 
requirements of the various rules which we shall 
mention presently.” 

This case has held that a date upon 
which the release is to take effect must 
be fixed and that everything which hag 
to be done to effect the release must be 
done before that date and it is only on 
that date that the estate can be said to be 
legally released. In the case before us it 
is clear that there was a date fixed for 
the release to take effect and according 
to tht amended notification’ of the U. P. 
Government Gazette such date was May 
27,1933. In our view, having regard to 
the casein Collector of Bulandshahr v. Go- 


*Page of (1934) A L J-—[H#d] 
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kal Chand. (1), cited previously, we are 
bound to hold that this estate was not 
legally released until May 27, 1°33, and that 
even if evidence established that every- 
thing necessary for the release had been 
done before that date, such would not 
affect the actual date upon which the 
relense -took effect. It might well be that 
the plaintiff could establish that every- 
thing necessary for the release was com- 
pleted before May 27. 1933, but even so 
the release would not be effected in the 
eye ofthe law until the date fixed, viz., 
May 27,1933. That being so, the learned 
Judge wasperfectly right in coming to 
the conclusion that the sale took place 
before the estate was released by the Gourt 
of Wards. 

It was further contended that even if 
the sale took place before the actual date 
of release, the Court of Wards had no 
authority to sell by reason of the fact 
that sanction had been given for the re- 
lease before the sale and therefore that 
after such sanction the powers of the Court 
of Wards were restricted to making prepa- 
rations for handing over the estate to the 
ward. It was argued that the powers of 
the Court of Wards are subject to s. 5, 
U. P. Court of Wards Act, 1912, which 
reads thus : 

“The authority vested in the Court of Wards 


shall be subject to the control of the Local 
Government.” 
It is common ground that the Local 


Government had sanctioned the release of 
this estate before the date of sale, but 
in our view the Court of Wards could 
perform all their functions up to the 
actual date of release. The Court of Wards 
were superintending this estate on May 3, 
1933, and that being so, they could exercise 
the powers given to them by the Act. 


- The fact that they were making prepara- 


tions for releasing this estate under the 
directions of the Local Government did 
not. take away from them their powers 
In our view it was open 
to the Court of Wards to exercise their 
powers at any time previous to the actual 
date of release. Lastly it was contended 
that even it the Court of Wards were 
superintending the estate on May 3, 1933, 
they had no power toenter into a transac- 
tion suchas this. It was contended that 
as the wards were Hindu widows with 
only limited powers of sale there were the 
same limitations upon the Court of Wards 
which were exercising superintendence over 
the estate. Shortly put, the plaintiff's 
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case is that the Court of Wards are 
mere guardians and cannot have any 
greater powers to sell than those vested 
in the ward. A Hindu widow cannot sell 
the absolute interest in any part of the 
estate except for legal necessity and it 
was contended that no sale by the Court 
of Wards would bind the reversionary 
body unless it was supported in the same 
manner by legal necessity. That being so 
it was argued that the Court should have 
heard evidence as to the conditions exis- 
ting at the time of sale in order to come to 
a conclusion whether or not this sale was 
fcr legal necessity. 

On the other hand it was argued on 
behalf of the respondents that the power 
of the Court of Wards to sell was unfet- 
tered and did not depend upon whether the 
ward had unrestricted powers of aliena- 
nation. The Court of Wards are empowered 
to sell the whole or any part of the prop- 
erty of the ward by s. 38, U. P. Court of 
Wards Act, 1912. That section provides 
that the Court of Wards may mortgage or 
sell the whole or any part of any property 
under its superintendence, and may give 
leases or farms of the whole or any ‘part 
of such property for such terms as it 
thinks fit, and may make such remissions 
of rent or other dues and may generally 
pass such orders and do such acts not 
. Inconsistent with the provisions of this or 
any other Act in force for the time being 
as it may judge to be for the advantage of 
the ward or for the benefit of the property. 
Provided that no property placed under 
the superintendence cf the Court of Wards 
under s. 10 shall be sold in whole or in 
part without the consent of the proprietor, 
except on the ground that the debts and 
liabilities with which the property is 
charged are such as to render their liqui- 
dation within a reasonable time impracti- 
cable and thatthe release of the property 
under s. 44 is inexpedient. owing to con- 
wacis or engagements entered into or liabi- 
lities undertaken during the Superinten- 
. fae of the Court of Wards. 

‘his pioperty was not placed u 
superiniendence of tke enri ee 
` under s. 1U and therefore the proviso has 
no application. It is to be observed that 
tLe power to sell given by the section ex- 
cept in the case of the property mention- 
. ed in the proviso is unfettered and is 
not made dependent upon the powers of 
alienation possessed by the ward. For 
example the Court of Wards can clearly 
| Sell part of the property of a minor or a 
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lunatic under its superintendence though 
neither the minor nor the lunatic could 
execute a sale-deed at all. Similarly the 
respondents argued that the Court of 
Wards can sell the property of a Hindu 
widow though the latter herself could not 
alienate the property except in special 
circumstances. 

There is no direct authority of this 
Court upon this section, but the precise 
point has been considered by a Bench of 
the Madras High Court in Navaneetha 
Krishna Thevar v. Ramaswami Pandia (2). 
In that case the plaintiff claimed to be the 
nearest reversioner {o the last male owner 
of zemindari property and sued for a dec- 
laration that certain alienations made 
by the Court of Wards during their 
management of the estate on behalf of the 
adoptive mother of the late zemindar on 
her succeeding to the estate as his heiress 
cn his death were not binding on the. 
estate beyond her lifetime. The Court, 
however, held that the power of the Court, 
of Wards under s. 35, Madras Court of 


“Wards Act, was in terms absolute and not 


governed by the restrictions in the latter 
part of the section and that the Court of 
Wards had absolute powers of alienation in 
respect of, the property taken under its 
charge although the person on whose be- 
half the management was taken up was only 
a limited owner of the property like a 
widow. Consequently they held that the 
alienations in the case were valid without 
proof of necessity such as would support an 
alienation by a Hindu widow. It is to be 
observed that s. 35, Madras Court of Wards 


. Act, is in precisely similar terms tos. 38, 


U. P. Court of Wards Act, 1912, and there- ` 
fore this case can be regarded as a clear 

authority upon the construction to be given 

to s 38 of the Act governing these pro- 

vinces, At pp. 875 and 876* Wallis, O. 

J., after quoting the terms of the section, 

cbserves: . ' 

“The Subordinate Judge has held that this only 
enables the Court to sell or mortgage the particular 
interest of the ward in the property under superin- 
tendence unless there are circumstances which 
would justify the ward himself if sui juris in sell- 
ing outright. Under the Act the ward is not neces- 
sarily a full owner and may be, as here, a widow, 
or the owner of an impartible estate with limited 
powers of alienation under the Madras Impartible~ 
Estates Act, 1904, which continued in substance 
the provision of the temporary Act passed at the 
same time as the Court of Wards Act in 1902, or 
the property may be owned as joint family property 
by several minors in which case the senior, if of 


(2) 40 M 871; 39 Ind. Cas. 263; A I R1918 Mad. 
889; 33 M L J 277; (1917) M W N 201. 
*Pages of 40 M.—[Hd.] 
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age, would only have a limited right ot sale In 
comparatively few cases under superintendence in 
this presidency would the ward if sui juris be full 
owner with power to sell outright. The power to 
sell, mortgage or lease is in terms absolute, and is 
not governed by the restriction in the latter part 
of the section as pointed in Mohan Shah v Mahbub 
Ilahé (3) and to say that the Oourt cannot sell 
outright where the ward has only a life interest 
unless there are circumstances which would justify 
the ward himself in selling under the Hindu Law is 
to import into the section words which are not 
there, and to hamper the Court in the exercise of 
powes which are conferred upon it as incidental 
to its right of management for the benefit of the 
estate, that is, of the ward and those who come 
after him. The word ‘property’ under its superin- 
tendence means, in my opinion, the movable and 
immovable property itself and not the particular 
interest of the waid as a widow, Further, if the 
word ‘property’ be construed as confined to the limit- 
ed interest of the werd, it will be necessary to look 
elsewhere for the Court's power to sell and mortgage 
outright in cases where the Hindu Law allows it.” 
The view expressed by the Madras High 
Court upon the construction of s. 35, 
Madras Court of Wards Act, 1902, is 
equally applicable to the construction of 
s. 38, U. P. Court of Wards Act, 1912. In 
our judgment the power to sell is absolute 
and this has been so held in Moshan Shah 
v. Mahbub Ilahi (3). In our view s. 38 gives 
the Court of Wards power to sell if they 
so wish, the whole or any part of the prop- 
erty of a ward and it matters not whether 
that particular ward could or could not in 
the circumstances have executed a valid 
sale-deed or coald have passed an absolute 
-interest in the property sold. Farther, if 
the Court of Wards do sell under the 
powers conferred by this section, the motives 
and reasons for the sale cannot be ques- 
tioned in any Civil Oourt. Section 38 pro- 
vides that the Court of Wards may sell, 
ard if they decide to do so, they exercise a 
discretion vested in them by that section, 
and it is expressly provided by s. 53 (i). 
U. P. Court of Wards Act, 1912, that the 
exercise of any discretion conferred on the 
Local Government or the Court of Wards 
by this Act shall not be questioned in any 
Civil Court. In our view itis for the Court 
of Wards to decide whether they will se!l 
any property or not and if they decide to 
do so and sell the property, that transac- 
tion cannot be questioned in the Civil 
Court. That view has been adopted by this 
Court in Mohan Shah v. Mahbub Ilahi (3) 
io which we have already referred. For 
the reasons which we have given we are 
satisfied that the lear.ed Judge was right 
in holding that the Court of Wards had 
power to sell this property and that the 
sale could not be questioned by the plaint- 
(3) 29 A589;4 AL J 495; AW N 1907, 196. 
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iff as representing the reversionary body. 

In our view any other construction of 
this section would render the duties of the 
Court of Wards dificult, if not inipossible 
to perform. It must be remembered that 
the Court of Wards assumes superinten- 
dence not for the benefit of the wards but 
for the good of the estate. Frequently 
the Court of Wards assumes superinten- 
dence te protect the estate against an 
extravagant; thriftless or incompetent ward 
and the Court of Wards has to have 
always in mind not the immediate advan- 
tage to the ward but the ultimate benefit to 
the estate. That being so, it is not strange 
that the statute empowers the Court to 
sell property in circumstances which the 
ward could not sell and yet makes it im- 
possible for any reversioner to question 
the sale. As the Court of Wards is acting 
for the benefit of all, there is nothing 
strange in the fact that the statute does 
not permit persons entitled after the ward 
to question its acts. In the result, therefore, 
we hold that the learned Judge was right 
in disposing’ of this case without consider- 
ing any evidence beyond the notifica- 
tions contained in the various copies of 
the Gazette, and in our view he rightly held 
thet the sale in question was vald and 
could not be challenged by the plaintiff 
as the nearest reversioner. The result, 
therefore, is that this appeal is dismissed 
with costs. 


N. Appeal dismissed. 
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versus 


Haji MUHAMMAD YUSUF anp 
OTAERS - RESPONDENTS 

Pardanashin lady—Deed by illiterate young parda- 
nashin lady in favour of relation—Rule asto her 
having understood, etc., applies with greater force— 
Question as to whether deed is binding—Material 
date on question as to her being illiterate is date of 
execution of deed. 

The rule that in the case of deedsand powers 
executed by pardanashin ladies it is requisite that 
those who rely on them should satisfy the Court 
that they have been explained to and understood 
by those who execate them will apply with greater 
force where the lady is illiterate, young and in- 
experienced and is liable to be influenced or impos- 
ed on by near relations like her brother or son who 
are alleged to be men of weak character and immoral 
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habits, Sudhist Lal v, Sheobarat Koer(i) and 
Farid-un-nissa v. Mukhtar Ahmad (2), relied on. [p. 
139, col. 1.] 

Where a suit is brought many years after the 
execution of au am-mukhtarnama and the question 
‘in issue being whether the deed was binding on 
her, the Court issued a commission to enquire whe- 
ther she was illiterate and came to the conclusion 
that she was not illiterate on the date of the report 
of the commission : 

Held, that the material date as to whether she was 
illiterate was the date of execution of the deed and 
not the date of her deposing before the commission. 


` ©, A. from a decree of the Additional 
District Judge, Second Court, 24-Parganas, 
dated January 26, 1933. 

Messrs. Harendra Kumar Sarbadhikary 
and Subodh Chandra Dutt, for the Appel- 
lant. 

Messrs. Bijan Kumar Mukherjee, Kanai- 
dhan Dutt and Jogneswar Mazumdar, for 
the Respondents. 

Mr. Ramendra Mohan Majumdar, for the 
Deputy Registrar. 

D. N. Mitter, J.—This isan appeal by 
the plaintif from the decision of the 
Additional District Judge of 24-Parganas 
dated January 26, 1933, reversing the 
decision of the Subordinate Jadge, of the 
same District dated March 27, 1931, by 
which he decreed plaintiff's suit for declara- 
tion of tithe and recovery of possession of 
the properties mentioned in the schedule 
to the plaint. The case stated in the 
plaint is that the land in suit belonged to 
one Pecheruddi Mistri who died leaving 
him surviving him his son Belatali, his 
daughter Khatijan Bibi, (plaintiff) and his 
wife Abujan Bibi. Belatali died leaving 
behind him two wives, Nakjan and Kossj- 
man, his sister Khatijan (the plaintiff) and 
his mother Abujan. Abujan is dead and 
plaintiff claims 6 annas 13 gandas 1 kara 
share of the property which she inherited 
from Pecheruddi and his heirs. It is further 
stated in the plaint that plaintiff's brother 
got an ammukhtarnama executed by her 
ond her mother and Nekjan Bibi, alleging 
that the execution of the ammukhtarnama 
was necessary for the purposes of the 
mansgement of their property, but the 
contents of the said ammukhtarnama were 
never read over or explained to her, and 
that she never authorised Belatali to sell 
or mortgage any land of hers by this 
ammukhtarnama and that she is an illiterate 
pardanashin woman and that her husband 
and brother were both men of dissolute 
-habits and that on the strength of this 
‘ammukhternama Belatali executed a mort- 
gage by way of conditional sale in the 
year 1324 B, S. in respect of 53 bighas odd 
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(of wbich 35 bighas odd are the lands in 
suit and the remaining 17 bighas odd 
belonged to Nekjan Bibi) in favour of 
Haji Abdulla for Rs. 1,000 whereas the 
value of the property would be about three 
thousand rupees. As regards the 174 bighas 
land Nekjan brought a suit against 
Abdulla to set aside the kobala and was 
successful. The plaintiff further alleged 
that the document of 1324 B. S. really con- 
stituted a mortgage and has prayed for 
redemption of the same if the Court holds 
that the document binds her. Haji 
Abdulla is now dead and defendants Nos. 1 
to 8 are his heirs and legal representatives. 
To this suit to avoid the document or in 
the alternative to redeem, plaintiff joined 
the prayer for declaration of title and 
recovery of possession. The defenve of the. 
defendant is that there was no fraud or 
undue influence and that the deed in 
question was an out and out sale and not 
a mortegage by way of conditional sale. 
On these pleadings several issues were 
joined and they are set forth at page 2 of 
the paper-book. Substantially three ques- 
tions arose for determination before the 
Subordinate Judge: (1) Was the ammukh- 
tarnama executed by plaintiff and her 
mother after fully understanding the 
purport of the same? (2) If not, was the 
conveyance in favour of Abdulla binding 
on the ‘plaintiff? and (3) Was there any 
agreement between Belatali and the defend- 
ant’s predecessor Haji Abdulla that defend- 
ant will re-convey the property in suit on 
the repayment of Rs. 1,000? 

Tke Subordinate Judge found (1) that 
there is no evidence that the ammukh- 
tarnama (of which only a certified copy 
was produced in Court) was read over and 
explained to plaintiff and her mother; (2) 
that the power-of-attorney was executed 
under undue influence; (3) that the sale 
on the strength of this power-of-attorney 
or ammukhtarnama was not binding on 
the plaintiff or her mother and that the 
plaintiff was entitled toa declaration of 
title tothe share claimed less the share 
which she inherited from her brother 
Belatali after his death; and (4) that the 
deed in question was an out and out sale 
and not a mortgage by way of conditional 
sale. The Subordinate Judge accordingly 
declared plaintiff's title to 5-12ths share in 
the property in suit and directed that she 
do get possession of the same. 

Against this decree an appeal was taken 
to the Additional District Judge, of 24- 
Parganas. The learned District Judge 
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states rightly enough that the question to 
be decided is whether Abujan and Khatijan 
did understand the nature of the transaction 
when they executed their ammukhiarnama 
but does not come to « definite finding on 
the question. The Subordinate Judge 
whose finding the learned District Judge 
was reversing, came to the distinct finding 
that there was no evidence that the 
ammukhtarnama was read or explained 
either to plaintiff or her mother. The 
learned District Judge finds that “it may 
well be true, as was alleged, that at the 
time the ammukhtarnama was executed 
plaintiff was a young and inexperienced 
girl” and one would have expected that 
the lower Appeilate Court should have 
held that the rule laid down by their Lord- 
ships of the Judicial Committee of the 
Privy Council in a numberof cases that 
in the case of deeds and powers executed 
by pardanashin ladies it is requisite that 
those who rely on them should satisfy the 
Court that they have been explained to 
and understood by those who execute 
them, should apply with greater force 
having regard to the illiteracy, youth and 
inexperience of plaintiff and her mother 
and their liability to be influenced or 
imposed on by near relations like her 
brother or son whoare alleged to be men 
of weak character and immoral habits: 
See Sudhist Lal v. Sheobarat Kéer (1) and 
Shambati Koeri v. Jago Bibi (2). 

These strict rules regarding the burden 
of proof on persons dealing with parda- 
nashin ladies have been laid down.as 
Lord Sumner pointed out ina recent case 
“for the protection of tke defenceless in 
India, and it isa matter of obligation upon 
their Lordships to be strict and unwavering 
about it:” Faridunessa v. Mukhtar Ahmad 
(3). In arriving atthe conclusion that the 
ammukhtarnama is valid, what are the con- 
siderations that have weighed with the 
lower Appellate Court ? They are: that the 
suit is brought eleven years after the? 
execution of the kobala,in 1324, during 
which period it was not disputed by either 
Abujan or Khatijan. This reasoning of the 
learned Judge assumes that the plaintiff or 
her mother knew ofthe kobala as from 


G) 8I A 39; 270; 4 
Sar, 222 (P 0). 

(2) 29 I A 127; 290 749; 4 Bom. L R 444; 8 Sar, 
304; 6 O W N 682P 0). 

(3) 52 I A 342; 89 Ind. Cas. 649; AIR 1925P C 
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the date of its execution. The learned 
Judge does not refer tosuch evidence or 
discuss the same. The next consideration 
of the learned Judge is “buta perusal of 
her examination and  cross-examination 
taken on commission shows that she is far 
from being a helpless or uneducated woman 
now.” The fallacy in this reasoning is 
that the matter has to be considered with 
reference to the material date, wiz, the 
date of execution of the ammukhtarnama 
which is many many years prior to the 
date she was deposing on commission 
when she may be more experienced in 
the world’s affairs and less entitled to the 
protection given to illiterate pardanashin 
women. The learned Judge in appeal 
proceeds to observe: 

“The fact that eo long a time did elapse before the 
suit was instituted raises considerable doubts in 
my mind as to the good faith in which it is 
now brought, and the law is not to be twisted 


o pce actions which are not brought in good 
Bith,” 


This reasoning seems to me to be again 
vitiated by the assumption that the plaint- 
iff knew of the execution of the deed of 
sale from the year 1324 B.S Then the 
learned Judge proceeds to find that the 
fact thatshe had knowledge regarding a 
mortgage executed by her husband along 
with Belatali in 1913 and her acquiescence 
during subsequent years now estops her 
from calling it into question. The learned 
Judge does not find that this mortgage 
was with reference to the property now in 
suit; on the other hand. the finding of the 
Subordinate Judge is that there was a 
forced acquiescence on the part of Khatijan 
Bibiin regard to the sale on the basis of 
mortgage executed by her husband and 
Belatali: see page 4 lines 20-30 of the 
Subordinate Judge’s judgment in the paper 
book. We are of opinion that there has 
not been a definite finding of the lower 
Appellate Court on the main issue as to 
whether the ammukhiarnama was read over 
and explained to Khatijan or her mother 
after an analysis of the relevant evidence 
on the point. We accordingly set aside 
the judgment of the learned District Judge 
and§direct him to re-hear the appeal on two 
questions: (1) Whether the ammukhtar- 
nama was read over and explained to both 
plaintiff and her mother and whether they 
executed the document after fully under- 
standing its purport and not being under 
undue influence; and (2) what is the 
extent of the share of the plaintiffin the 
disputed property? If the learned Judge 
finds that the -burden of proving the 
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affirmative of Question No. 1 has been dis- 
charged by the defendants he will dismiss 
plaintiffs suit and it will not be necessary 
to determine point No. 2. lf the Appellate 
Court answers Question Ne. 1 in the 
negative, it will determine plaintiff's share 
and give her a decree for such share. Both 
Courts have concurrently found ‘that the 
document which is sought to be avoided is 
an out and out sale and we donot disturh 
the finding which will not be re-opened 
again. Costs are to abide the result. We 
- express the hope, however, that instead of 
prolonging this litigation parties will reach 
a settlement. 

S. K. Ghose, J.—I agree. 

N. Order accordingly. 


BAIJNATH RAMESHWAR LAL Y, 
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Provincial Insolvency Act (V of 1920), ss. 6, 54— 
Act of insolvency—Question of inadequacy or other- 
wise of consideration—Whether material—Intent to 
defeat or delay creditors—How to be determined— 
Surrounding circumstances—Consideration of. 

Clauses (b) and (c) ofs. 6, Provincial | Insolvency 
Act, refer to any transfer. The question of in- 
adequacy or otherwise of the consideration ig not an 
element of the transfer which constitutes an act of 
insolvency. I£ can properly arise only after and if 
the order of adjudication is made and proceedings 
for annulling the transfer are taken at the instance 
af the Receiver or the creditors. 

“Intent to defeat or delay the creditors ` or hav- 
ing a “view to give preference to a creditor" are, 
mental acts and can only be determined if one looks 
into the surrounding circumstances. If a man who 
is in serious pecuniary difficulties, his debts sur- 
passing his assets, transfers a considerable portion 
of his properties or transfers properties in favour of 
some of the creditors having made no provision for 
the payment of debts due to others, perhaps a Court 
may come to the conclusion that the transfers were 
made with intent to defeat or delay the creditors or 
with a view to give preference to a particular cre- 
ditor. 

G. A, from an original orderof the 
District Judge, Bhagalpur, dated July 1, 
1935. É . 

Messrs. S. N. Bose, K. P. Sukul, A. N. 
Biswas and N. G. Bandopadhya, for the 
Appellant. 

Messrs. Manohar Lal and N. K. Prasad, 
Il, for the Respondents. a 

Mohammad Noor, J.—This is an appeal 
against an order of the District Judge of 
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Bhagalpur dismissing an insolvancy peti- 
tion of the appellant, one of the creditors of the 
respondents who are ten in number and are 
members of the same family. The learned 
District Judge has refused to pass the order 
of adjudication. The ground on which the 
petition was press d before the learned 
District Judge was that the respondents 
havemade some transfer of taeir properties 
for inadequate consideration with a view 
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to defeat or delay the creditors. The 
respondents objected to their being ad- 
jadged insolvents, denied the allegation 


of the petitioner and contended that they 
were not members of a jcint family but 
were separate. The learned District Judge 
examined the transactions relied on by 
the petitioner, and has held that they were 
bona fide transfers for sufficient consider- 
ation. The petitioner has preferred this 
appeal. In my opinion the proceeding in 
the lower Court was not conducted accord- 
ing to the provisions of law which governs 
this case. Neither of the parties, nor 
unfortunately the learned District Judge, 
realised the correct position. Section 7, 
Provincial Insolvency Act, authorizes either 
the debtor or any of his creditors under 
some restrictions to apply for an order 
of adjudication. Section 9 places restrictions 
upon the creditor when he applies for such 
an order, They are three: 

“(L) That the debt due to the creditor or to the 
ereditors, if there are more than one, should be not 
less than Rs. 500; (2) that the debt be a liquidated 
sum payable either immediately or at some certain 
future time: and (3) thatthe act of insolvency on 
which the petition is grounded was committed within 
three months of the presentation of the petition.” 
+» Acts ofinsolvency are described in s. 6 
of the Act. Clauses (b) and (c)of that section 
which are relevant for the purposes of the 
present appeal, are these: 

“(b) If in British India or elsewhere, he (the debtor) 
makes any transfer of his property, or any part 
thereof with intent to defeat or delay his creditors: 
(c) if in British India or elsewhere he (the debtor) 
makes any transfer of his property, or any part 
thereof, which would, under this or any other 
fenactment for the time being in force, be void as a 
fraudulent preference if he were adjudged an 
insolvent," 


It will be noticed that these two sub- 
sections refer to any transfer. The question 
of inadequacy or otherwise of the consi- 
derationis not an element of the transfer 
which constitutes an act of insolvency. It 
seems that perhaps the parties and the 

` learned District Judge had in their minds 
s. 53, Insolvency Act, which makes certain 
transfers made within two years of the 
presentation of the petition for adjudication 
voidable as against the receiver and liable 
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to be annulled by the Oourt, In that 
case inadequacy of consideration or the 
bona fide nature of the transaction are 
matters whichhave tobe gone into; but 
for the purpose of adjudication whether 
the case comes under cl. (b) or cl, (ce), it 
is not necessary that the transfers should 
be for inadequate consideration. If aman 
who is heavily in debt begins to dispose of 
his properties with intent to defeat or delay 
his creditors, or being unable to pay his 
debts, transfers them to one or more of his 
creditors with a view to give him or them 
fraudulent preference, he commits acts of 
insolvency, though he may have transferred 
the properties fora very adequate consi- 
deration or for consideration much higher 
than the value of the properties. In order 
to find out what preference is liable to be 
held fraudulent if the debtor is adjudged 
insolvent, one has to examine the provisions 
of s. 54, Provincial Insolvency Act, which 
runs thus: 

“Every transfer of property...in favour of 
any creditor, with a view of giving that creditor a 
preference overthe other creditors, shall, if such 
person is adjudged insolvent ona petition presented 
within three months after the date thereof, be deem- 
ed fraudulent and void as against the receiver, 
and shall be annulled by the Court.” 

This provision is subject to the right of 
some third party who in good faith and 
for valuable consideration has acquired a 
title in the property so transferred from 
the creditor to whom the transfer was 
made. Therefore in order to make cl. (b), 
s.6, applicable, it has only to be shown 
that the debtor transferred his properties 
with intent todefeat or delay his creditors 
and in order to make cl. (c) applicale, it 
has tobe shown (1) that there was a 
transfer of property in favour of a creditor 
or creditors; (2) thatthe debtor wa unable 
to pay his debts when he made tl: trans- 
fer; (3) that the transfer was with a view 
to give a creditor or creditors preference; 
and (4) thatthe transfer was within three 
months of the date of the presentation of 
the petition. In this case two or perhaps 
three transfers were in favour of the credi- 
tors and all of them were within three 
months of the date of the presentation of 
the petition. They are these (1) sale deed 
in favour of Ambica Prasad Ohaudhary 
dated December 21, 1932; (2) sale deed, 
dated January 20, 1933, in favour of 
Shibnath Marwari; and (3) perpetual 
lease dated Febraary 21, 1933, in favour 
of Chhabu Mandar. We are told that 
there were certain usufractuary mortgages 
in favour of other creditors executed 
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within three months of thé presentation 
of the petition; but they do not seem tO 
have been examined by the learned District 
Judge because the petitioners, under a 
wrong impression that inadequacy of 
consideration is an essential factor to be 
gone into in order to determine whether 
a transfer comes within the mischief of 
s 54, did not press them for his consider- 
ation. 

Now if these transactions are admitted, 
and three of them, which [ have enumer- 
ated above, were admittedly in favour 
of the creditor, the only questions which 
arose for the consideration of the learned 
District Judge were: (1) whether at the 
time of these transactions the opposite party 
respondents were or were not in a position 
to pay their debts; and (2) whether these 
transfers were with a view to give prefer- 
ence to those creditors. Now “intent to 
defeat or delay the creditors” cr having a 
“view to give preference to a creditor" are, 
as has been pointed out by the learned 
Advocate appearing on behalf of the respon- 
dents’ mental acts and can only be deter- 
mined if one looks into the surrounding 
circumstances. If a man who is in serious 
pecuniary ditficulties, his debts sw passing 
his assets, transfers a considerable portion 
of his properties or transfers properties 
in favour of some of the creditors having 
made no provision for the payment of debts 
due to others, perhapsa Court may come 
to the conclusion that the transfers were 
made with intent to defeat or delay the 
creditors or witha view to give preference 
to a pariicular creditor. 

Unfortunately, as I have said, this case 
‘was not approached with due regard to the 
law on thesubject and the most important 
facts necessary for its determination were 
left out of consideration altogether, namely, 
the financial condition of the debtors and 
their ability or otherwise to pay their 
debts when the transfers complained of 
were made. The other consideration, 
namely, the transfers being for inade- 
quate consideration, as I have already 
pointed out, can properly arise after and 
if the order of adjudication is made and 
proceedings for annulling the transfer are 
taken at the instance of the receiver or 
the creditors. As important facts necessary 
for deciding whether an order of adjudi- 
cation should or should not be made have 
not been determined by the Court below, 
the only course left open lo us is to re» 
mand the case for a rehearing. The 
points to be decided will be: (1) whether 
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or not ab thé time of the transfers the res- 
pondents were able to pay their debts, 
(2) whether they were transfers with 
intent to defeat or delay the creditors, and 
(3) whether the transfers made in favour 
of the creditors within three months of 
the date of the presentation of the petition. 
were with a view to give them preference. 
After determining these points the learned 
District Judge will dispose of the case 
according to law. The pirties will be at 
liberty to adduce additional evidence 
bearing on the points indicated above. 

The findings of the learned District 
Judge about the bona fide nature of the 
transfers and the adequacy of their con- 
sideration are set aside. These matters 
will be gone into if and when proceedings 
are taken after an order of adjudication. 
One thing more, and it is this. The 
petitioner alleged that the opposite parties 
were members of a joint Hindu family. 
It was stated by the respondents that they 
were separate. The debts are said to be 
joint. The question of their being joint or 
separate is not therefore of any material 
importance but as difficulties may arise 
in future, a clear finding in this respect 
should be arrived at before the passing 
of an order of adjudication, if such order 
be passed. The case is remanded for 
re-hearing on the aforesaid lines. As the 
situation has arisen on account of the fault 
of the parties themselves, I would direct. 
that they bear their own costs in this 
Court. 


Madan, J.—I agree. 
N. Case remanded. 
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Transfer of Property Act (IV of 1882), ss. 10, 8 
=Compromise transferring estate jor lifeand after- 
wards to heirs of body—Transfer except for neces- 
sity restrained— Restraint, if void—Nature of estate 
transferred—Remainder, if left over. 

Under a comprumise in a suit between Aand B 
it was provided first that 8 was to hold the prop- 
erty for his life and had no right to transfer it 
except for necessity and if his other property prov- 
ed insufficient. Secondly it was provided that if B 
died without leaving any heirs of his body or legal 
widow, then A would become the owner and the 
phor heiraol B would have no rigas tu su cced j 
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The document was sought to be declared null and 
void against A: 

Held, that it is the principle of English Law that 
where an estate is created for lifefora man and 
afterwards tothe heirs of his body, then that will 
give him an absolute estate, and there 13 nothing 
in the Transfer of Property Act, which re-ognizes 
that there can be any remainder left over afier the 
creation of such an estate, and hence the estate 
which the compromiss purported to set up was not an 
estate in which A could claim to have any interest 
to restrain alenation, Further the restraint was 
contrary to 8. 10, Transfer of Property Act, and 
hence void. 

‘[Oase-law referred to.] 

8,0. A. from the decision of the Addi- 
oe Sub-Judge, Azamgarh, dated July 28, 
1934. 

Mr. Krishna Murari Lal, for the Appel- 
lant. | | 

Messrs. Shiva Prasad Sinha and Shambhu 
Prasad, for the Respondents. 


Judgment.—This is a second appeal by 
a plaintiff whose claim has been dismissed 
by the two lower Courts. Without going 
into the merits of the decision of the Court 
below, it appears to me that the claim of 
the plaintiff must be dismissed on another 
ground. The facts found by the lower 
Appellate Court are that the plainti® had 
purchased the property in suit which is 
zamindari shares in two villages, in execu- 
tion of a decree against defendant No. 1, 
Bramhdeo Rai. Brambdeo Rai tiled a suit 
against the. plaintiff in respect of this pro- 
perty alleging that it had been purchased 
with the money of Bramhdeo Rai- for 
Bramhdeo Rai in execution of ths decree. 
In the suit a compromise was made bet- 
ween the parties on May 8, 1930, which is 
filed. The compromise has not been quite 
accurately described by the lower Appel- 
late Court. It has two main clauses. No. 1 


‘provides that Bramhdeo Rai is to hold the 


property for his lifeand hasno right to 
transfer it except for necessity (zarurat) 
and if his other property proves insurficient. 
No. 2 provides that if Bramhdeo Rai dies 
without leaving any heirs (aulad) of his 
body or legal widow, then the plaintif will 
become owner and the other heirs of 
Bramndev will have no right to succeed. 
Bramhdeo Rai executed a mortgage m 
favour of defendant No. 2, Sugan Rai on 
April 9, 1931. he plaint asks fora de- 
claration that this document is null and 
void against the plaintitt sofar as it con- 
cerns the property specified in the plaint 
and that defendant No. 2 will acquire no 
right thereunder in respect of the said pro- 
perty as against the plaintilf after the death 
of defendant No 1. It will be noticed 
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that the declaration asked for implies that 
as soon as Bramhdeo is dead, the mort- 
gagee will have no right to remain in 
possession, and this relief is not asked con- 
ditional to the existence or non-existence 
of heirs of the body or a widow of Bramh- 
deo. The Court below has held that the 
plaintiff has no locus standi to sue on the 
terms of the compromise as the compromise 
only vests in the plaintiff a contingent 
right of ownership in the property if Bramh- 
deo Rai dies childess, an event which may 
not happen, and that the plaintif is not 
a yeversioner. I may also point out that 
if the plaintiff claims a right to sue as the 


nearest reversioner for a declaration in 


regard to an alleged invalid transfer by 
the owner of a limited interest, then the 
plaintiff has failed to show that he is the 
nearest reversioner as he has failed to show 
that Bramhdeo has no wife living, and 
under the compromise if there are no 
children of Bramhdeo the widow would 
take after his death. 

But the main objection to the claim of 
the plaintiff appears to me to be that the 
restraint on alienation which the compro- 
mise seeks to impose is one which is con- 
trary tolaw. Learned Counsel argued that 
under s. 28, Transfer of Property Act, an 
interest may be created to accrue to any 
person wiih the condition superadded that 
in case a specified uncertain event shall 
happen, such interest shall pass to another 
person or that in case a specitied un- 
certain event shall not happen, such inter- 
est shall pass to another person and he 
argues that this provides for the creation 
of a life-interest with remainder to another 
person. That may be so as s. 6 (e) 


states : 

“An interest in property restricted in its enjoy- 
ment to the owner personally cannot be trans- 
ferred by him" 


and accordingly a life-estate is recognized 
by the Transfer of Property Act. But the 
question is : Can an estate be created under 
the Transfer of Property Act of the nature 
of the estate which the compromise sels 
up, that is a life estate is conferred on 
Bramhdeo and an estale which is appear- 
ently absolute on the neirs of his body 
and on his wife? ‘There is no restraint of 
alienation whatever imposed on the heirs 
of the body, and then atter creating such 
an estate there is provision that on tailure 
of heirs the plaintiff is to become owner. 
It is the principle of English Law that 
where an estate is created for life for a 
man and afterwards to the heirs of his 
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body, then that will give him an absolute 
estate, and there is nothing in the Trans- 
fer of Property Act which recognizes that 
there can be any remainder leit over after 
the creation of such an eslale. This is one 
of the grounds on which I consider that 
the estate which the compromise purporis 
to set up is not an estate in which the 
plaintiff can claim to have any interest to 
restrain alienation. The second ground on 
which I think that the restraint on aliena- 
tion will fall is that this restraint appears 
to be contrary to s. 10, Transfer of Pro- 
perty Act, as interpreted by various rulings. 
That section provides : 

“Where property is transferred subject to acon- 
dition or limitation absolutely restraining the 
transferee or any person claiming under him frum 
parting with or disposing of his interest in the 
property, the condition or limitation is void except 
in the case of a lease where the condition is for 
the benefit of the lessor or those claiming under 
him, provided that property may be transferred to 
or for the benefit of a woman (not being a Hindu 
or Muhammadan or Buddhist) so that she shall not 
have power during her mariage to transfer or 
charge the same or her beneficial interest therein.” 

Now the learned Counsel pointed cut that 
the section referred to a condition or limi- 
tation absolutely restraining the transferee 
and he argued that the present was not 
one of absolute restraint; tuat is to say, 
the present limitation was that Bramhdeo 
had no power to transfer except for neces» 
sity and in case his other property was 
not sufficient. It has, however, been held 
in various rulings that the word ‘absolutely* 
covers cases like the present. For instance, 
it has been held that a restraint on aliena- 
tion except to a particular or special class 
is void: Teja Singh v. Moti Singh (1). In 
Asghari Begam v. Maula Bakhsh (2) a 
Bench of this Court keld [as given in AL 
J headnote]: 

“Where the fist portion of a mortgage deed, exe- 
cuted in favour of minor children in consideration 
of the mother of these children having given up 
her rights to claim an exproprietary tenant, read 
as follows: “Therefore, in consideration of the 
relinquishment of their ex-proprietary, right Rg. 150 
a year for maintenance in favour of... minor sons 
of... have been fixed for ever and after them to 
their descendants . ..° and then followed a sub- 
sequent provision : ‘The minors during their 
munority or after attaining majority shall have right 
to transfer this’ fixed maintenance to him at any 
time, but they shall have no right of transfer in 
favour of a stranger.’ Held (i) that these two 
clauses could be reconciled by supposing that it 
was the intention of the grantor that the minors 
during their lifetime should have no right to transfer 
the annuity, but that after their lifetime their descen- 
dants should have such a right ;(2) that the 1es- 
i ) 270 O 350; 60 Ind, Cas, 918; A IR 1925 Oudh 
2a, 
at” 27 ALJ 510; 116 Ind. Cas. 90; A L R 1929 All. 
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triction of the grant, as made by the second clause 
would be construed as a ‘condition or limitation 
absolutely restraining the transferee from parting 
with or disposing of his interest in the property, 
‘his interest’ meaning interest conferred by the 
earlier portion of the deed.” 

It will be noted that in this ruling there 
was a right of transfer to the grantor 
cf the maintenance allowance allowed but 
not to strangers, but it was held that this 
restraint offended against s. 10 and 
amounted to an absolnte restraint. In 
Faiyaz Husain Khan y Nilkanth (3), in 
a suit brought by H against B for trans- 
fer of a village the parties entered into 
a compromise in which it was stipulated 
that the village should remain in posses- 
sion of H as owner for ever, that H and 
his heirs (that is male issue) should always 
remain in possession but should have no 
power to sell, mortgage or transfer to a 
stranger. Subsequently H mortgaged the 
village to the defendant who obtained a 
decree for sale of the mcrtgaged property. 
The plaintiff who was the son of H sued 
for and obtained a declaration that the 
condition in restraint of alienation except 
to B and his heirs and representatives 
was one in absolute restraint of alienation 
and was void. In Khiali Ram v. Raghu- 
nath Prasad <4), one of the terms of the 
compromise embodied in a decree was that 
the party to whom a house was conveyed 
under it was not at liberty to transfer it 
without the consent and permission of the 
other party to that compromise and decree 
and it was held that such a condition wag 
void as being arestraint upon alienation 
and that the house can be transferred 
in spite of that condition, and that the condi- 
tion offended against s. 10, Transfer of Pro- 
perty Act, (Act IV of 1882). In Bhairo v. 
Parmeshri Dayal (5) a Bench of this 
Court consisting of Oldfield,-J. and 
Mahmood, J., thefe was a compromise in 
regard to shares in certain villages with 
a clause that “the said B will hold posses- 
sion as a proprietor, generation by genera- 
tion, without the power of transferring in 
any shape, etc.” and in the event of there 
being transfer or sale deed, such transfer 
will be invalid, and the plaintiff will then 
be entitled to set aside that transfer and 
to obtain possession. The Gourt held that 
this clause was invalid as it offended 
against s. 10, Transfer of Property Act. 
On the other hand learned Counsel referred 
to Mohammad Raza v. Abbas Bandi Bibi 


(3) 4 O 0163, 
9 3A L J621; A WN 1906, 214. 
(5) 7 A516; A W N 1886, 136, 
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(6). That was a case where there was a 
family arrangement and it was held that 
a condition that properly should not be 
‘alienated to a stranger was not repugnant 
to s 10, Transfer of Property Asi. The 
person in question was a widow nd it is 
to be observed thats. 10 makes an excep- 
tion for women who are not Hindus, 
Muhammadans and Buddhists and the reason 
why it is not necessary to provide an ex- 
ception in the case of women who are 
Hindus, Muhammadans ond Buddhists is 
that the Act used to provide ins. 2 that 
nothing in Chap. II ofthe Act shall be 
deemed to affect any rule of Hindu, Muham- 
madan or Buddhist Law. The estate of a 
widow is one which is subject to various 
restraints against alienation and, therefore, 
it was not thought necessary to make pro- 
vision in s. 10 forany further restraint. 
But we are not here dealing with the case 
either of a family settlement or of a widow 
on whom her personal law imposes some 
restraint of alienation. We are on the 
contrary dealing with a male and the 
settlement was between persons who are 
not members of the same family. The 
ruling of their Lordships of the Privy 
Council has no application. 

Learned Counsel also referred to Sundar 
Bibi v. Rajendra Narain Singh (7). But 
that ruling was on the provisions of s. 19 
where there was a compromise in a suit 
between two brothers and it was provided 
that certain property should be held by one 
brother for his life and afterwards should 
go to the second brother, and the question 
was whether the interest of the second 
brother was vested or contingent. This 
ruling has no bearing on the case like the 
present. He also referred to Umes Chunder 
Sircar v. Zahur Fatima (8) That, however, 
was a case which was prior to the Transfer 
of Property Act (Act IV of 1882) and there 
is no reference in the ruling to that Act, 
For the respondents, reference was made 
by learned Counsel to Sriqukta Sarju Bala 
Debi v. Joytirmoyee Debi (9). That was a 
case of three leases execuied by a father 

(6) A IR 1932 P0158; 187 Ind. Cas. 321; 59I A 
236; 7 Luck. 257; Ind. Rul. (1932) PO 181; 360 W 
N 774; 34 Bom. L R loge; 550 LJ 510; 9OWN 
577; (1932) A L J 709; 36 L W 69; 63 M L J 180; 
(19382) M W N 1011 (P 0). 

(7) 47 A 496; 86 Ind. Cas. 681; A IR1925 All. 389; 
23 A L J 337, 

(8) 18 C 164; 17 I A 201; 5 Sar. 507 (P C). 

(9) AIR1931 PO 179; 134 Ind. Cas 648; 591 A 
270; 59 C 142; (1931) A L J 555; 35 OC W N 903; 341, 
W 51; BO W N 944; 33 Bom, L R 1257; (1931) M W 


N 989; 61 M L J 501; Ind. Rul, (1931) PÒ 296; 54 © L 
J 393 Œ 0). 
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in favour of his daughter and the Courts 
held that she took an absolute estate and 
not-an estate for life. In regard to a 
condition that neither the grantee nor her 
heirs should transfer the properties or any 
part thereof by way of gift except as a 
gift for religious purposes which also should 
not exceed 5 phakis their Lordships held 
that this was more consistent with an attempt 
to restrain the powers of an absolute owner 
than an intention to enlarge the powers 
of a life-tenant, and as such a restriction 
it was repugnant to the absolute estate 
and was void on that ground, and their 
Lordships referred to Lalit Mohun Singh 
Roy v. Chukkun Lal Roy (10), where it was 
held that a prohibition of alienation in the 
will in regard to heritable estate would be 
void. For these reasons I dismiss this 
second appeal with costs. Permission is 
granted for a Letters Patent Appeal as 
points of law have been argued. 

N. Appeal dismissed. 
PO 230 834; 24 TA 76; 10 WN 387; 7 Sar. 185 


PRIVY COUNCIL 
Appeal From The Patna High Court 
March 12, 1937 
Lorp THANKERTON, Sik SHADI LAL AND SIR 
Gorge RANKIN. 
Babu KEDARNATH GOENKA — 
APPELLANT 
} VETSUS 
Maharaj Kumar Babu BAGESHWARI 
PRASAD SINGH AND OTHERS— RESPONDENTS. 
Mesne profits—Partition—Possession of village 
after partition and profits realised — Liability for 


mesne ‘prafits—Interest cn mesne profits—Discretion ` 


of Court in awarding—Rate of interest. 

On the completion of partition the appellant came 
into actual possession of the entire 16 annas of a 
village S and the respondent's possession was con- 

-fined to two other vilages. The appellant reglised 
the profits of village 6, and nct of the fractional 
share thereof, While he was entered as a co-sharer 
in the villages on the completion of the partition 
in March, 1908, the quantum of his share in them 
was not recorded until January 13, 1915, when 
the relevant entries were made in Register D During 
the intervening period his possession of the village 
of § was referable only to his title as puichaser at 
the revenue sale, and he received profits on that 
basis only. He was admittedly a co-sharer in that 
village, and there was no warrant for the sugges- 
tion that, while he was in possession of an unde- 
fined share as purchaser, he should be deemed to be 
in possession of the remaining share as trespasser: 

Held, that he was liable for the mesne profits of 
the whole of village 8 which accrued during the 
period mentioned above; 

Held, also, that the respondents were entitled to 
jnterest on mesne profits which was an integral 
part of mesne profits, and that in the absence of 

, contract, the rate was in the discretion of the 
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Court, but the discretion must proceed on sound 
principles Inthe absence of a statutory provision 
or a special contract, there is no valid ground for 
awarding interest at a higher rate upto a certain 
date during that period, and at a lower rate after 
that date; 

, Held, further, that 6 per cent. per annum was a 
reasonable rate of interest which should be allowed 
for the whole of the period during which the decree- 
holders were deprived of the use of the money which 
was due to them, 


Messrs. A. M. Dunne, K. C. and S. P. 
Khambatta, for the Appellant. 
Mr. J. M. Parikh, for ihe Respondents. 


Sir Shadi Lal.—'lhese consolidated ap 
peals arise out of proceedings in the execu 
tion of a decree obtained against the ap- 
pellant by the respondents for the posses- 
sion of land and for the mesne profits 
thereof. The questions raised by the ap- 
peals relate to the assessment of the mesne 
profits, and to the rate of interest which 
should be allowed on the profits, 

The circumstances, which led to the 
decree sought to be executed, may be short- 
ly stated. In the Monghyr district of the 
Province of Bihar there was an estate 
called Mahal Bisthazari. The mahal com- 
prised about 360 villages, but was entered 
in the Collector’s register as a separate 
revenue-paying estate. There were nu- 
merous proprietors in the mahal owning 
specific shares, some in one village only, 
others in several villages. Ordinarily, all 
the proprietors ina revenue-paying estate 
are jointly liable for the payment of the 
land revenue assessed on that estate, and, 
in the event of a default in payment, t he 
whole of the estate may be sold for the 
realisation of such amount as may be due 
to Government. But the Bengal Land Re- 
venue Sales Act (Bengal Act XI of 1859), 
which prescribes rules for the realisation 
of land revenue, provides that “a record- 
ed sharer of a joint estate heldin com- 
mon tenancy” (s. 10), or “a recorded 
sharer of a joint estate whose share con- 
sists of a specie portion of the land of 
the estate” is. 11) may, if he desires to 
pay his share of the revenue separately, 
ask the Collector to open a seperate ac- 
count with him for the puyment of his share 
of the revenue separately from the other 
proprietors. The advantage of opening a 
separate account is that, when a default in 
the payment of land revenue takes place, 
the Collector “in the first place shall put up 
to sale only that share or those shares of 
the estate from which, according to the 
separate accounts, an arrear of revenue 
13) ; and the rest of the 
estate shall not be liable to sale unless 
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“the highest offer for the share exposed to 
sale shall not equal the amount ol arrear 
due thereupon to the date of sale,” (s, 14). 

-A large number of the proprietors, who 
owned specific put undivided shares. in 
‘Mahal Buisthazari, availéd themselves of 
these provisions of the statute, with the 
` result that the Collector opened. separate 
accounts with them 
liabilities, for the payment of their shares 
of the land revenue. A large area of the 
estate, however, remained ijmali ‘or joint 
share, and the owners of this ijmali share 


were still jointly liable for the payment of ' 


the larid revenue in respect of it. 
In 1901 there was an arrear of land 
revenue payable in respect of the ijmalt 
` share, and the Collector, in exercise of the 
power conferred upon him by the. statute, 
` gold the share, on September 9, 1901, by 
auction. The appellant's father Baijnath 
Goenka was certitied to be: the purchaser 
` bf that share, and obtained pcssession there- 
of on May 15, 1902. at fee 
` Thereupon,. the respondents with some 
of their co sharers in the ijmali share, after 
“an unsuccessful appeal to the Commissioner 
‘of thé division, brought an action in the 
` Court of the Subordinate Judge of Monghyr 
for the annulment of the sale, and for the 
possession of the property. The trial Judge 
allowed their claim and granted them a 
` decree for. possession ot the land with 
mesne profits. This decree, though reversed 
-on. appeal by the High Court, was restored 
. by His. Majesty in Council in 1915,. with 
certain modifications which are not: material 
to the present appeals. 


It is the decree of the Subordinate Judge, 
which, as moditied by the Privy Council, 
_the respondents are seeking to execute. 
But before dealing with the execution of 
that decree, their Lordships consider it 
necessary to refer to ihe proceedings for 
the partition cf the mahal which were com- 
menced in 1876 but, were not concluded 
until March 31,1908. It is common ground 
that before the partition the respondents 
had shares in certain ijmali villages, and 
were also co-sharers in other villages in 
respect of which they had separate accounts. 
In lieu of their entire holding in the 


“mahal they were awarded on partition - 


three villages, namely Singthu, Padma- 
wat and Dhandh, and these villages 
were given a separate tauzi number. ‘I'he 
interest of the respondents in the ijmali 
villages, where sold in September i901, 
and purchased by Gcenka, was represented 
by 6 annas, 9 gandas, and 14 cowries in 
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each of these three villages; and the re- 
maining share ın the villages represented 
their interest in the mahal in respect of 
which they had separate accounts. 

It appears that, while Goenka was en- 
titled to the fracticnal share specitied above 
in each of the three villages, he took pos- 
session of the whole of the village Singthu 
but did not.get possession of any portion 
of the other two villages. ‘There can be no 
doubt that the respondents obtained pos- 
session of these latter villages, and they 
have remsined in actual possession thereof 
to the exclusion of the appellant. But, on 
January 13, 1915, an order was made in the 
Land Registration Department that Goenka 
should be entered in the Collector's Register 
D as owner in respect of 6 annas, 9 gandas 
and .14 cowries in Singthu as well as in 
the other bwc villages, and that the respon- 
dents should be registered in .sespect of 
the remaining share in each of the turee 
villages. : 
decision of their appeal by-His 
Majesty in Council, to which reference has 
already been made, the respondents ap- 
pled for the execution of the decree for 
the recovery of the land, and also for the 
mesne prohts thereof. They obtained pos- 
session of the land on May 7, 1918, and the 
dispute is now contined to two issues:— 

(1) Whether the respondents are entitled 
to recover, from the appellant, mesne prolits 
for the whole of the village of Singtnu, or 
for only 6 annas odd ehare of it, during the 
period which will be presently. described. — 

- (2) Whether. interest at the rate of 12 
per cent. per annum, which has been award- 


‘ed to them on the mesne protits, is excessive 


and should be reduced. 

The period referred to in the first issue 
commenced on March 31, 1903, when the 
partition of the mahal was completed, and 
ended on January 13, 1910, when entries 
were made in Kegister D recording the ap- 
pellant to be the proprietor of 6 annas odd 
share inthe village of Singthu, and the 
respondents as owners Of the remaining 
share in that village. It is argued for the 
appellant that, as the interest purchased 
by him in 1901 was, on partition, repre- 
sented by 6 annas odd share in Singthu, 
as in the other two villages, he was liable 
for, mesne profits in respect of only thal 
share in Singtnu, but not in respect o: 
the whole of the village in question. 'Lhere 
is, however, no doubt that cn the compie 
tion of the partition he came into actua 
possession of the entire 16 annas olf tha 
Village, and the respondents’ possession wa 
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confined to the other two villages. This 
division of possession, which was convenient 
to both parties, might have been the result 
of an arrangement arrived at between them, 
as explained by the respondents; but the 
fact remains that the appellant realised the 
profits of the whole of the village Singthu, 
and not of the fractional share thereof, It 
is, however, urged thatin his capacity as 
purchaser he was entitled to get possession 
and profits of only the fractional, and that, 
if he realised more than his legitimate 
share, he did soas a trespasser, In that 
case he might be held liable for the excess 
profits in an appropriate action brought for 
the purpose, but the respondents cannot 
recover from him those profits in the exe- 
cution proceedings. It appears, that, wnile 
he was entered as a co-sharer in the vil- 
lages on the completion of the partition in 
March 1908, the quantum of his share in 
them was not recorded until January, 13; 
1915, when the relevant entries were made 
in Register D. During the intervening 
period his possession of the village of 
Singthu was referable only to his titie as 
purenaser at the revenue sale, and he re- 
ceived protits on that basis only. He was 
admittealy a co-sharer in that village, and 
there is no warrant for the suggestion that, 
while he was in possession of an undefined 
share as purchaser, he should be deemed 
to be in possession of the remaining share 
as trespasser. 

Itis to be observed that the appellant 
has not been made liable for any snare of 
the profits of the other two villages, though 
he was a co-sharer in them on tne strength 
of his purchase, the reason being that he 
was neither in possession of any share 
therein nor reslised aay profits from them. 
So far as his liability for the entire protits 
of the village of Singthu is concerned, he 
cannot invoke any principle waich would 
support his’contention. Their Lordships, 
therefore, concur with the High Court that 
his liability tor the mesne protits of tne 
whole of the village Singtha, which accrued 
during the periud mentioned above, has 
been estuvlished, 

The ony oiher point, which requires de- 
termination, is what should be the rate of 
interest to be allowed on mesne prolits. 
That interest should be awarded to the 
respondents is a matter whicn does not 
-admit of any dispute. Indeed, the Indian saw 
makes interest on mesne protits an integral 
part of mesne proiits. It is enacted by 
s. 2, subs. (12) of the Code of Civil Pro- 

‘cedure, 1908, that the expression “mesne 
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profits’ „of prcperty means those profits 
which the person in wrongful possession 
of such property actually received or might 
with ordinary diligence have received there- 
from together with interest on such profits, 

Now, the rate, at which interest should 
be allowed, is not mentioned in the statute, 
nor is there any stipulation in any con- 
tract bearing on the subject. The rate is, 
therefore, in the discretion of the Qourt, 
but the discretion must proceed on sound 
principles. 

The learned Judges of the High Court 
think that 12 per cent. per annum is the 
ordinary rate of interest, which should be 
awarded on mesne prolits. ‘They, however, 
hold that “this rate should be calculated 
only up to the delivery of possession, and 
thereafter the usual Court rate of 6 per 
cent. per annum should be allowed.” But 


„no reason has been assigned for making ' 


the’ distinction between tne rate of interest 
payable on mesne profits up to the date 
of the delivery of possession, and that to 
be awarded thereafter on. the amount which 
represents profits found to be dueon that 
date. In either case asum uf money is 
due to the decree-holder, and he is entitled 
to recover it with interest for the period 
during which it has been withheld from 
him. In the absence of a statutory pro» 
vision or a special contract, there is no 
valid ground for awarding interest at a 
higher rate up to a certain date during 
tnat period, and at a lower rate after that 
date. 

The cases decided by the Courts in 
India do not disclose any uniform rule as 
to the rate of interest which should be 
granted on mesne prolits. The rate must 
depend upon a variety of circumstances, 
but, as decided by this Board in the case 
of Secretary of State for India in Council 
v. Saroj Kumar Acharjya Choudhury (1), 
six per centum per annum is, in the ab- 
sence of special circumstances, a fair rate 
of interest. The rate awarded by the 
High Court in that case 12 per cent. per 
annum, but it was 1educed by the Board :to 
6 per cent. per annum. ae 

There are no special circumstances ‘in 


the present case which would justify the 


award of a higher rate of interest and their 
Lordships are, therefore, of opinion that 
ý per cent. per annum is a reasonable rate 


of interest wnich should be allowed for tha 


(1) 621 A 53; 154 Ind. Cas. 1; (1935) O W N 261; 7 
RP O 142; ATR 1935 P O49; 41 L W 284; (1935) M 
W N 165; (1935) a L J 438; 39 C W N 405; 1935 R D 
94, 68 M Lid 580; 37 Bom, L R 327; 62 O 499 (P, 0,), 
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whole of the period during which the decree- 
holders were deprived of the use of the 
money which was due to them. Interest at 
that rate should be calculated on the ilems 
én both sides of the account, that is to say, 
on the amount of the profits due to the res- 
pondents as well as On the sums credited 
to the appellant on account of the collection 
charges. š 

Their Lordsdips will, therefore, humbly 
advise His Majesty that the decrees of the 
High Court should be modified by the sub- 
stitution of interest at 6 per cent. per 
annum for that at 12 per cent. per annum: 
but-that in all other respects they should 
be. affirmed. The appellant having suc- 
ceeded`on only one point should recover 
‘one-half of the costs of these appeals. 
“oN. Decrees modified. 


‘Solicitors for the Appellant:-—Messrs. Hi. 
S. L. Polak -& Co. ý a? = Hy 


Solicitors for the Respondents:—Messrs. 


T. L, Wilson & Co. 





ALLAHABAD HIGH COURT 
Execution First Appeal No. 293 of 1935 
: November 6, 1936 

; HARRIES, J. 
-BHAWANI SHANKAR—PrLAINTIpp— 
i z APPELLANT as 


a versus 
MAHMUD ALI—DEFENDANT AND ANOTHER — 


a | ganter Respondents. 
ivil Procedure Code{Act V of 1908), 
EE R A to be i Mee aaa 
-Decree parted or affected by decision in another suit 
3. 144, if applies—S.151, when can be invoked to 
oan kapan 
-order to obtain restitution, the applicant 
establish . that the decree undér which he was pa 
-pelled to part with his property was varied or re- 
versed by a Court which had jurisdiction to vary or 
‘reverse the decree. Further the use-of the phrase 
~* Qourt of first instance” contemplates that the 
-variation orreversal of the decree is made by a 
superior Court. Section 144, Civil Procedure Gode 
clearly applies where a decree has been reversed or 
varied upon appeal, revision or by a review, 
Where the consequences of a decree have. been 
affected by a subsequent decree passed in another 
suit, there has been no variation or reversal of the 
earlier decree within the meaning of this section. 
Oourts of equal jurisdictions cannot reverse or vary 
-each other's decrees, although in a suit a- Qourt 
\might hold that an earlier decree passed by another 
Oourt, is not binding upon the plaintiff before it by 
reason of fraud, collusion or other cause. Section 144 
contemplates the reversal-or variation of a decree 
bya Court competent to doso. Bindeshri Prasad 
Tewari v. Badal Singh (1), Chintaman Singh v. 
“Chuni Sahu (2), Ram Ratan Prasad v. Banarsi Lal 
~ (3), Hemendra Chandra Mallick v. Ballavi Devi (4), 
~Ashutosh Nandi v. Kundal Kamini Dasi (5) and 
Gopal Paroi v, Swarna Bewa (6), relied-on, 
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Section 151 can only be invoked where restitution 
cannot be obtained in any other way. 


Ex. F. A. from a decision of the 2nd Sub- 
Judge, Cawnpore, dated May 25, 1935. 


Mr A. P. Dube, for the Appellant. 
Mr. M. H. Faruqi, for the Respondents. 


Judgment. -This is an appeal ny one 
Bhawani Shankar against a decision of 
the learned Second Civil Judge of Cawn- 
pore, dated May 25, 1935, allowing an appli- 
cation of the respondent Mahmud Ali under 
8. 144, Civil Procedure Code, for restitution 
of a certain property. The learned Second 
Civil Judge acceded to the application, 
“hence the appeal of the objector Bhawani 
Shankar. The facts of the case, in so 
far as they-are material to this application, 
can be shortly stated as follows: 

On February 12, 1917, one Fazal Ali 
mortgaged certain property by a conditional 
sale tothe applicant and others. On 
April 28, the applicant together with. one 
Durga Prasad filed a suit No. 15 of 1928 
mortgage.. By this time 
Fazal Ali had died and the suit was 
brought against his heirs, some of whom 
were major and some minor. The present 
respondent Mahmud Ali was a major where- 
as his brother and sisters were minors. 
The minors were represented by a guar- 
dian ad litem and eventually the suit 
was compromised and a decree passed 
the compromise. The full 
terms of the compromise have not been 


-placed before me but it .would appear 


that the compromise was very. favourable 
to the mortgagees who obtained possession 
of the mortgaged property. By .the year 


-1934 Masood Ali, a brother of the respon- 


dent Mahmud Ali attained his majority. 


‘He consequently filed a suit No. 37 of 


1934 claiming that the mortgage decree 
was not binding on him and therefore 
that he was entitled to one fifth of the 
property which the mortgagees had obtain- 
ed under the compromise and the decree 


‘passed in accordance with it. A similar 


suit No. 34 of 1934, was filed on behalf 
two minor sisters and 
in that suit they also claimed one-fifth of 
the property in question. 

These two suits were eventually decreed 
and possession given to Masood Ali of one- 
fifth of the property and possession of an- 
other one-fifth share of the property was 
given to his two minor sisters. In those 
suits allegations of fraud and collusion 


‘had. been made but these allegations were 
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held not to be proved. The learned Judge 
who decided the case, however, held that 
the interest of these minors had not been 
properly safeguarded in the original mort- 
gage suit and that the compromise was not 
in their interest, and he, therefore, held 
that the decree did not bind these 
persons and that they were entitled to 
possession of the shares which they claimed. 

The present respondent, Mahmud Ali, 
was notaparty to these suits brought by 
Masood Ali and his sisters but he now 
alleges that the effect of the decrees passed 
in those suits was to nullify and set aside 
the whole of the mortgage decree which 
was passed in terms of the compromise, 
, Consequently he claims that he also is 
entitled to his share in the property and 
has not obtained such share. He made 
an application under s. 144, Civil Proce- 
dure Code, alleging that the decree in 
the mortgage suit had been reversed and 
that he wus entitled to restitution of the 
property which had passed to the mortgages 
under that decree. He does not contend 
that this decree has been reversed by a 
Court of superior jurisdiction but what he 
says is that the effect of the subsequent 
decree is to destroy altogether the first 
decree. In short, after the two subsequent 
decrees the first decree became an absolute 
nullity. * 

The present appellant took an objection 
to this application and the matter was 
considered by the learned Second Civil 
Judge of Cawnpore. He came tothe con- 
clusion that this was a proper application 
under s. 144, and held that Mahmud Ali 
was entitled to his share of the property 
which had passed to the mortgagees by 
virtue of the decree. He therefore, granted 
the application and directed that Mahmud 
Ali should be put in possession of his 
share of the property. Against that decision 
this appeal has been brought and it has 
been argued that whatever merit the claim 
of Mahmud Ali may have, such a claim 
cannot be decided by a Court under s. 144, 
Civil Procedure Code. It has been 
contended that even if the subsequent 
decrees could be said to have varied or 
reversed the original decree, yet Mahmud 
Ali could not obtain restitution under this 
section. It is not necessary for me to express 
any opinion as to whether or not these 
subsequent decrees can be said to have 
varied or made null and void the original 
mortgage decree. Thatis a matter which 
may be the subject of litigation hereafter 
and that being so, I express no opinion 
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upon it because it is not necessary to decide 
that fact to dispose of this appeal. In 
my view, even assuming that these 
subsequent decrees did vary or nullify and 
avoid the original mortgage decree, yet 
the respondent Mahmud Ali could not 
possibly obttin restitution under s. 144, 
Civil Procedure Code. 

Section 144, Civil Procedure Oode, pro- 
vides: f 

(1) Where’ and in so far as a decree is varied 
or reversed, the Court of first instance shall on 
the application of any party entitled to any 
benefit by way of restitution or otherwise, cause such 
restitution to be made as will, so far as may be, 
place the parties in the position which they would 
have occupied but for such decree or such part there- 
of as has been varied or reversed ., . (2) No suit 
shall be instituted for the purpose of obtaining any 
restitution or other relief which could be obtained 
by application under sub-s. (1).’ 


From the wording of this section it is 
in my judgment clear that in order to ob- 
tain restitution, the applicant must establish 
that the decree under which he was com- 
pelled to part with his property was varied or 
reversed by a Court which had jurisdiction 
to vary or reverse the decree. Further the 
use of the phrase “Court of first instance” 
contemplates that the variation or reversal 
of the decree is made by a superior Court. 
In my judgment this section clearly applies 
where a decree has been reversed or varied 
upon appeal, revision or by a review. Where 
the consequences of a decree have been 
affected by a subsequent decree passed in 
another suit, there has been no varition 
decree within 
the meaning of this section. Courts of 
equal jurisdictions cannot reverse or vary 
each other's decrees, although in a suit a 
Court might hold that an earlier decree 
passed by another Oourt is not binding 
upon the plaintiff before it by reason of 
fraud, collusion or other cause. In my 
view 8. 144 contemplates the reversal or 
variation of a decree by a Court compe- 
tent todo so. There is no express decision 
upor this section in this Court, but the 
matter was referred to in the judgment in 
the Full Bench case in Bindeshri Prasad 
Tewari v. Badal Singh (1). The learned 


udges at p. 372* observe: NA 
$ uTbo question whether the application comes 
under s. 47 or s. l44, Civil Procedure Code, is ons 
of some difficulty, The words ‘varied or reversed 
used in s. 144 seem more applicable to a proceed- 
ing by way of appeal, revision or review than to a 
separate suit declaring that a suit is not binding 
ticular party.” 
acts A 369; 1h Ind. Cas. 873; AT R 1923 All, 394; 
2AaALT 228. if 
*Page of 45 A,— Hd] 
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As I have stated, that is nota definite 
decision but it is the opinion expressed by 
three learned Judges of this Court who 
constituted that Bench, although that op- 
nion was perhaps not strictly necessary 
for the decision of the case before them. 
The matter does not rest there, however, 
because this section has been considered 
by the Patna High Court in a number of 
recent cases: see Chintaman Singh v, Chuni 
Sahu (2), Ram Ratan Prasad v. Banarsi Lal 
(3) and. Hemendra Chandra Mullick v. 
Ballavi Devi (4) in which the same view 
was taken. A similar view has also been 
expressed by the Calcutta High Court: see 
Ashutosh Nandi v. Kundal Kamini Dasi (5) 
and Gopal Paroi v. Swarna Bewa (6). In 
a recent case of this Court, Amba Lal v. 
Ram Gopal Madho Prasad (7), this section 
was considered by a Bench of this Court 
but they expressly refrained from express- 
ing any opinion as to whether or nots. 144 
applied to cases where an earlier decree had 
been affected by another decree passed in a 
Separate suit. Having regard to the cases 
decided in other High Courts and the ex- 
pression of opinion in the Full Bench case 
of this Court, Bindeshri Prasad Tewari v. 
Badal Singh (1) to which I have referred, 
I am bound te hold that s. 144, Civil Pro- 
cedure Code, cannot apply to the facis of 
this case because there has been no varia- 
tion or reversal of a decree as contemplat- 
ed by that section. That being so, the 
decision of the learned Second Civil Judge 
cannot be sustained. It has been urged, 
however, by Dr. Faruqi that even if it is 
held that this application for restitution 
could not be made under, s. 144, the Court 
could order restitution under s. 151, Civil 
Procedure Code, by virtue of its inherent 
powers. [tis clear that the Court did not 
purport to act under s. 151, Civil Procedure 
Code, and in my view could not act under 
that section in this case. That section can 
only be invoked where restitution cannot 
be cbtained in any olher way. No such 
case has been made out. 
` As I have slated previously, I express no 
opinicn,as to the rights of Mahmud Ali if 

(2) AIR 1916 Pat. 299; 34 Ind. Cas. 747;1 PL J 


43. 
-(3) AIR 1930 Pat. 280; 122 Ind. Cas. 589-9 P 
685; 11 P_I T 156; Ind. Kul, (1930) Pat, 237 0 7P 

G) AIR 1933 Pat. 564; 149 Ind, Cas. 1171; 6 RP 


695, 
-(5) AIR1929 Cal. 8l4; 125 1nd. Oas. 645: 
236: 33 O W N 908; Ind. Rul. (1930) Cal. 565. wa 
“(6) A I R 1931 Cal. 14; 129 Ind. Gas, 403; 34 O W N 
707; Ind. Rul. (1931) Cal. 179 
(7) (1933) A L J 60; 144 Ind. Cas, 492; A IR 1933 
All. 218; 55 A 221; Ind. Rul, (1933) All, 438, 
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he takes other proceedings to obtain posses, 
sion of this property. All I hold in this 
case is that proceedings under s. 144, Civil 
Procedure Code, were misconceived and the 
learned Judge had no right to make the 
order which he did under that section. In 
the result, therefore, this appzal must be 
allowed and the order of the learned: Second 
Civil Judge set aside The appellant must 
have costs of this appeal and of the pro- 
ceedings in the Court below. 
N. Appeal allowed. 
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CALCUTTA HIGH COURT 
Civil Rule No. 1562 (8) of 1934 
February 5, 1935 j 
NASIM ALI, J. 
PURNA CHANDRA DH-—PLAINTIFE— 
A PPELLANT— PETITIONER 


Versus 
NARAN CHANDRA DE AND OTHERS— 


OPPOSITE PARTIES 

Costs—-Extension of time for payment—Amend- 
ment of plaint allowed by High Court on condition 
of payment of costs to defendant by certain date— 
Trial Court ordering only partial payment—Defen- 
dant objecting to maintenance of suit- Held, plaintiff 
should have obeyed High Court's order and that time 
for payment could not be extended. : 

Amendment of plaint was allowed by the High 
Court on condition that the plaintiff pays the costs 
of the defandant as decreed by the lower Appellate 
Court by a certain date, or else the suit should stand 
dismissed. When the case came back to the trial 
Court, that Court under a misapprehension asked 
the plaintiff to pay only portion of the costs decreed 
by the lower Appellate Court. When the suit came 
up for hearing the defendants objected to the suit 
on the ground that as the plaintiff had not paid 
the costs in full as ordered by the High Court 
within the time fixed by it, the suit was not main- 
tainable. The trial Court gave effect to this conten- 
tion. The plaintiff, therefore, went to the High Oourt 
praying for extension of time for paying the balance 
of the costs decreed in favour of the defendants. 
The ground for extension of time taken was that 
the omission to deposit the entire costs was due to 
a bona fide mistake in relying on the order of the 
trial Court: 

Held, that the plaintiff ought to have obeyed the 
order of the High Court and not of the trial Oourt 
and as such ought to have deposited the entire 
costs of defendant as decreed, and as there was no 
bona fide mistake, extension of time could not be 
granted; : 

Held, also, that it was no part of the defendant's 
duty to inform the plaintiff of his mistake. 


Appeal from Appellate Decree No. 385 of 
1932, in T. A. No. 31 of 1929 of the Court of 
the District Judge of Bankura, in T. 8. 
No. 67 of 1926 of the Court of the Sub- 
Judge of Bankura. 

Messrs. Panchanan Ghosh, Phanindra 
Nath Das, and Paresh Nath Mukherjee (Jr), 
for the Petitioner, ` = “a 
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Dr. Bijan Kumar Mukherjee, and Mr. Ram 
Krishna Pal, for the Opposite Party. 

Order.—This Rule was issued at the 
instance of the plaintiff-appellant in S. A. 
No. 385 of 1932, upon the defendants- 
respondents in the said appeal to show 
cause why the decree passed by this Court 
in the said appeal should not be reviewed. 

It appears that on May 13, 1926, the 
petitioner instituted a suit for partition in 
respect of a certain house in the Court of 
the Subcrdinate Judge, Bankura. One of 
the defences taken by the defendants 
opposite parties was that the brothers and 
nephews of the petilioner were necessary 
parties tothe suit. The trial Court held 
that the suit was not bad for defect of 
parties and decreed the suit in parte On 
appeal by the defendants to the lower 
Appellate Court the learned District Judge 
held that the brother and nephews of the 
plaintiff were necessary parties to the suit 
and in that view dismissed the suit. The 
plaintiff thereupon took a Second Appeal 
to this Court, viz. S. A, No. 385 of 1932. 
This Court, held that the suit was bad 
for defect of parties but on plaintiff's 
application to amend the plaint by adding 
his brother and nephews to the suit this 
Court on July 11, 1934, allowed the amend- 
ment on the following condition, vig:— 

“the plaintiff, however, must pay the costs decreed 
in favour of the defendants by the lower Appellate 
Court within a month from the date of the arrival 
of the record of the case in the triel Court. In 
ka the appeal will stand dismissed with 
cost. 

The amount of costs to be paid by th® 
plaintiff was an ascertained amount speci- 
fically mentioned in the decree of the lower 
Appellate Court. The trial Court received 
the record on August 24, 1934. The 
learned Subordinate Judge on that day 
evidently under a misapprehension directed 
the plaintiff to pay only a portion of the 
costs decreed in favour of the defendants. 
On September 5, 1934, the plaintiff deposited 
the costs as directed by the trial Court and 
not by this Court. On September 21, 1934, 
the plaintiff filed an application before the 
trial Court for joining his brother and 
nephews as defendants in the suit as they 
were not willing to join as plaintiffs. This 

| prayer was allowed on September 22, 1934. 
“On November 19, 1934, when the suit came 
up for hearing the defendants contended 
that the suit could not go on as the costs 
as directed by the Court were not paid 
by the plaintiff within the time fixed by 
this Court. 
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this Rule was obtained by the plaintiff as 
stated above for extension of time for 
paying the balance of the costs decreed in 
favour of the defendants. The learned 
Advocate for the opposite parties opposed 
the Rule on the ground that this Court had 
no power to extend the time under 
O. XLVII, r. 1 or s. 148 of the Civil Pro- 
cedure Code. Assuming, however, that 
this Court hae power, I am of opinion after 
hearing the learned Advocates for both 
parties that this is not a case in which 
time should be extended. The ground for 
extension of time taken by the petitioner 
in the petition on which the Rule was 
issued is that the omission to deposit 
the entire costs was due to a bona fide 
mistake on his part as he relied on the 
order of the Court. It is also stated in the 
petition that the petitioner was also misled 
by the fact that the defendants did not 
take any objection on the ground of in- 
sufficiency of the amount of deposit when 
the amount was deposited. 

The petitioner himself filed an appeal 
against the decree in which the amount 
of costs decreed in favour of the defend- 
ants was clearly and specifically mentioned. 
It is not stated anywhere in the petition 
to this Court for extension of time that 
the petitioners did not know the contents 
of the decree or that he had not in his 
possession any copy of the decree. The 
prayer for amendment of the plaint at a very 
late stage of the suit was an indulgence 
shown to him on condition that he would 
pay the costs incurred by the defendants 
in the Courts below within the time fixed 
by this Court. It was his duty to carry 
out that order. The facts of this case do 
not show that he was really misled by 
the order of the Subordinate Judge. It 
was not the duty of the defendants to 
put him on his guard. : 

This is not, therefore, a fit case in which 
time should be extended. The Rule is 
accordingly discharged with costs. Hearing 
fee is assessed at one gold mohur. 

D. Rule discharged. 


NAGPUR HIGH COURT 
Second Civil Appeal No. 164 of 1934 
August 4, 1936 
Grouse, J. 
BAJIRAOQ—APPELLANT 
versus k 

i AT AND ANOTHER — RESPONDENTS 

Po are {X of 1918), 3.3 as amended 
in 1928—~Enhanced powers given to Courts—Whe- 
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ther can be applied to suits instituted prior to date 
of amendment. 

The enhanced powers given by the amendment 
of the Usurions Loans Act, of re-opening accounts 
up totwelve years back, can. be applied to suits 
governed by the Act although instituted prior to 
the date of the amendment. 

S.C A from the appellate decree of the 
Court of the Additional District Judge, 
Bhandara, in Civil Appeal No. 26 of 1933, 
dated December 8, 1933, arising out of Civil 
Suit No. 275 of 1932, in the Court, dated 
December 8, 1932; claim for Rs. 1,117-7-6. 

Mr. R.N. Padhye, for the Appellant. 

Mr Y. V. Jakatdar, for the Respondents. 

Order.—This is a suit on a mortgage. 
The Appellate Court increased the decretal 
amount from Rs. 1,554-14-6 to Rs. 2,672. 
The transaction was found to be usurious 
and the Usurious Loans Act .was applied. 

In second appeal an additional ground 


has been taken and has been argued as a, 


preliminary point. It is as follows :— 

“That the lower Appellate Court was under a 
mistake of law in thinking that it could not re-open 
the account prior to the mortgage of 1911 as a 
subsequent mortgage of 1920 was more than 6 years 
after the first mortgage. The lower Appellate Court 
should have held that it could re-open accounts 
fora period of 12 years from 1920, and in not 
doing so it failed to exercise jurisdiction vested 
in ib. 

Now. the Usurious Loans Act of 1918, 
came into force on March 22, 1918. The 
mortgage in suit was executed on Septem- 
ber 3, 1920. So the Act applies as the 
suit is one for the recovery of a loan made 
after the commencement of the Act (s. 2 (3) 
{a)). The question at issue arises out of 
the amendment to proviso 1 to s.3 which 
originally allowed the Court to re-open 
previous agreements entered into by the 
parties up to 6 years from the date of the 
transaction. By Amending Act No. XXVIII 
of 1926, 6 was changed to12. The prior 
transaction in this suit took place in 1911 
which is more than six but less than 12 
years previous tothe date of the mortgaga 
in 1920. 

Tha contention for the respondent is 
that this amendment of 1926 can have no 
retrospective effect and could not be applied 
to a mortgage executed in 1920. It is 
conceded that if the mortgage had been 
executed in 1927 then a transaction up to 
12 years previous could be re-opened. It 
is said that the amendment is not a matter 
of mere procedure but interferes with 
vested rights. The argument on the other 
hand for the appellant is that no one can 
be said to have vested rights when transac- 
tions are found to be inequitable. The 
Act isa remedial one and the only effect 
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of the amendment was to modify the powers 
given to Courts. p 

No cases besring directly on the point 
have been cited before me and I am 
unaware if it has yet been decided. In 
my view the contention for the appellant 
is correct. Even in its original form the 
Act was retrospective to the extent that 
it permitted previous transactions entered 
into up to six years to be re-opened which, 
in the case of a loan made just after the 
commencement of the Act, would he about 
six years before it came into force. Tn 
Ramratansingi v. Hari (1), it was pointed 
out that as a general rule alterations in 
forms of procedure are retrospective and 
it was held that the provisions of s. 4 
of the Provincial Insolvency Act of 1920 
were mere alterations in the procedure. 
That section was one which empowered 
Courts to decide the merits of the claims 
of third parties and so might interfere 
with what they considered to be their 
rights. I think that the Usurious Loans 
Act is in analogous position and that the 
enhanced powers ‘given by the amend- 
ment can be applied to suits governed by 
the Act although instituted prior to the 
date of the amendment. If the six years rule 
were to apply to suits instituted before 1926 
and the 12 years’ rule to suits instituted sub- 
sequent to 1926, the legislature could easily 
have said so. Asthelower Appellate Court 
has not considered the effect of the amend- 
ment at all, it must now do so and deal with 
the prior transaction. 

The judgment in appeal is, therefore, 
set aside and the case is remanded for 
a fresh decision in appeal. The court-fee 
will be refunded to the appellant and 
also to the respondents on their cross- 
objection which of course, in view of the 
remand, cannot now be decided, and, should, 
therefore, be considered to be dismissed. 
Other costs will follow the result. 

N. Case remanded. ` 

(1) 28 NL R 89; 139 Ind Oas. 288; A I R 1932 Nag. 
109; Ind. Rul, (1932) Nag. 91. ` 





ALLAHABAD HIGH COUR 
Second Civil Appeal No. 263 of 1935 
December 9, 1936 

Harriss, J. 

SOUDAGAR-—Dgrenpant— 
—APPELLAN? 

versus 
L. JOTI PRASAD—Puaintigr— 

RESPONDENT 


Limitation—Acknowledgment—Account books, 
{ries in~-Whether operates as 


en- 
acknowledgment—~ 
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Debtor and creditor—Creditor accepting surety to a 
certain extent and striking out debtor's liability to 
that extent—Whether saves limitation 

If the debtor and creditor agree to the debtor mak- 
ing an entry in the books that a sum has been paid, 
whereas infact it has not been paid, such would 
be a payment to take the case out of the 
statute [t might be that entries could, in certain 
special circumstances, amountto acknowledgments 
by the debtor, but merely entering a fictitious pay- 
ment cannot possibly amount to payment itself and 
what the statute requires isa payment or at least 
something which is tantamount to a payment. 

Where the creditor accepts a surety who agrees 
to him toa certain amount instead of the debtor 
and strikes out the claim against the debtor to 
that extent, the acceptance of the surety by the 
creditor cannot be regarded as tantamount to pay- 
ment and will not operate tc save limitation. 
Thesiga Aiyangar v. Srinivasa Mudaliar (1), distin- 
guished. 

S. O. A. froma decision of the Sub- 
Judge, Muzaffarnagar, dated October 30, 
1934, 

Mr. K. C. Mital, fcr the Appellant. 

Mr, A. P. Pandey, for the Respondent. 

Judgment.—This is a defendant's appeal 
against a decree of the lower Appellate 
Court reversing the decree of the Court of 
first instance which dismissed the plaintiil’s 
claim. Tne plaintiff sued to recover a sum 
of Rs. 830 as being due for advances of 
money made by him tothe defendant. It 
appears that on September 2, 1929, the 
defendant acknowledged that there was a 
balance of Rs. 546 due from him to the 
plaintiff. It was the defendant's case that 
nosum had been paid from September 2, 
1929, on account of the debt and that no 
acknowledgment of the debt had ever been 
given and that being soasuit on May 3, 
1933, was time-barred. It was the plaintiff's 
case that two payments on account had 
been made: one of Rs. 39 on March 1, 1930, 
and one of Rs. 40 on May 30, 1930. A pay- 
ment on March 1, 1930, would not save this 
case as the suit was brought more than 
three years after that date. However, a 
payment of Rs. 40 on May 30, 1930, could 
save limitation. Though an actual payment 
of money was alleged, the plaintiff put for- 
ward an entirely different case at the trial. 
There he said that no actual payment was 
made, but on May 30, 1930, the defendant 
offered one Nanna as a surety forthe pay- 
ment of Rs. 40 and that Nanha agreed that 
he would be responsible to that extent. 
Thereupon the plaintiff says that he made 
entry m his account books recording a pay- 
ment of Rs. 40 and he alleges that this 
saves limitation. The learned Judge des- 
cribes what happened in these words: 


“The payment of Rs, 40 on May 30, 1930, was not 
made by the defendant Saudagar, but when the 
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plaintiff pressed his debt he offered one Nanhaas a 
surety for Rs. 40 and the plaintiff accepted him as 
the person responsible for the payment of that amount 
and credited the money in his acc unt books in 
the account of Saudagar.” 

Later on in bis judgment the le:rned 
Judge describes the effect of what happen- 
ed in these terms: 

“In this ease the plaintiff accepted Nanha as the 
person responsible for the payment of Rs. 4° in lieu 
of Saudagar and therefore the debt due from Sauda- 
gar was reduced to that extent. His acceptance of 
Nanha as the person responsible for the piyment of 
Rs. 40 had the effect of wiping out that amount and 
so is equivalent to payment.” 

When the learned Judge sets out the 
facts he states that Nanha was offered and 
accepted as a surety and when he explains 
the legal significance of this, he seems to 
have in mind not a contract of suretyship 
buta contract of novation. Counsel for the 
appellant contended that the evidence 
showed that Nanha had agreed to pay this 
sum of Rs. 40 and that the debtor had been 
released altogether from his liability to 
pay that sum. In other words, it is sug- 
gested that the creditor took Nanha’s pro- 
Mise as amounting toa payment of Rs. 40 
by the debtor. In case of any misunder- 
standing, I have caused the evidence of the 
plaintif to be examined and there is no 
doubt whatsoever that the transaction was 
one of suretyship. Throughout bis evidence 
the plaintiff refers to the transaction as a 
transaction providing security. From the 
translation of the plaintiff's evidence it is 
obvious that Nanha was put forward as a 
surely who would pay the Rs. 40 if the 
debtor did not; a contract such as this 
could not possibly amount to wiping off 
Rs. 40 from the amount due. By a con- 
tract of suretyship the surety agree to pay 
if the principal debtor does not. Itis to 
be observed that Nanha neither discharged 
this sum of Rs. d on tle date in question 
nor at any other time. In regarding this 
transaction of suretyship as a payment, the 
learned Judge has relied upon the case in 
Thesiga Aiyangar v. Srinivasa Mudaliar 
(1). In that case it was held that in order 
that an endorssment of part payment upon 
a bond should operate to save limitation, 
it was not necessary that there should be 
any actual payment: it was enough that it 
was intended to operate as a payment. In 
that case there was an endorsement on 
the bond and though money had not been 
paid, there was a transaction which 
amounted to a discharge to the extent stated 
in the endorsement. Inthe present case 
all that the transaction amounted to was 


(1)10 M-L J 25. 
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that Nanba agreed to pav when called upon 
ifthe principal debtor did not pay. I can- 
not conceive how such a transaction can 
amount to a payment of Rs. 40 on May 30, 
1930. There was notbing in that transac- 
tion which could possibly amount to an 
actual payment. 

- Tt has been contended that if the debtor 
and creditor agree to the debtor making an 
- entry in the books that a sum has been 
paid, whereas in fact it has not been paid, 
such would be a payment to take the case 
out of the statute. It might be that entries 
could, in certain special circumstances, 
amount to acknowledgments by the debtor, 
but merely entering a fictitious payment 
cannot possibly amount to payment itself 
and what the statute requires is a payment 
or at least something which ts tantamount 
toa payment. In my judgment there was 
no payment in this case within three years 
of the suitor nothing that can be regard- 
ed as tantamount to payment. That being 
so, the suit was clearly barred by limita- 
tion. The result therefore is that the 
decree passed in favour of the plaintiff 
cannot be sustaifed. The appeal is, there- 
fore, allowed and the decree of the lower 
Appellate Court set aside and the plaintiff's 
claim dismissed. The defendant must have 
his costs in this Court and in the Courts 
below. Leave to appeal under the Letters 
Patent is asked for but is refused. 

N. Appeal allowed. 


OUDH CHIEF COURT 
Executionfof Decree Appeal Nos. 22 and 23 
of 1936 

February 17, 1937 
NANAVUTTY AND SMITH, JJ. 
Sheikh FAQIR BAKHSH—APPELLANT 
i versus 
Musammat MARIYAM - JUnDemMENT-DpsToR— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), 8. 47—0b- 
jection by transferee of original decree-holder— 
Whether falls within s. 41—Preliminary decree— 
Attachment of - Effect— Person attaching it—Whether 
Aes locus standi as regards execution of final decree 
standing in transferee's name, 

Objections in execution preferred by the trans- 
feree of the original decree-holder fall within s. 47, 
Civil Procedure Code, when he represents the latter, 
Narain Saha v. Gopi Nath Naik (1), referred to. 

A preliminary decree which has been attached 
cannot be regarded as one for the payment of money, 
or for endorsement of a mortgage or charge, nor is 
it capable of execution, 

A obtained a decree on the basis of a security 
bond, B who was himself one of the judgment- 
debtors ander A's decree in his turn obtained a 
decree against A and in execution of his. decree 
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applied for attachment of A's decree. Before notice 
of attachment was served on A, A transferred his 
decree to C and this decree was a preliminary decree 
for sale of the property covered by the security 
bond and this decree was made final : 

Held, that B had no locus standi as regards the 
execution of the final decree that stood in the name 
of C. Firm Ram Kumar-Rameshwar Lal v. Prem 
Sukh Das (2), followed. 


‘Ex. D. A. against an order of tke Sub- 
Judge, Lucknow, dated April 14, 1936. 


Mr. Nazir-ud-Din, for the Appellant. 
Mr. Suraj Sahai, for the Respondent. 


Judgment.— These appeals are connect- 
ed, and can be disposed of by one judg- 
ment. 

The facts are that one Murli Dhar on 
August 31, 1929, -obtained a decree from 
the léarned Subordinate Judge of Lucknow 
on the basis of a security bond. The decree 
was upheld on appeal by this Court on 
July 31, 1930. On January 13, 1931, one 
Faqir Bakhsh, who was himself one of the 
judgment-debtors under the decree of 
Murli Dhar, in his turn obtained against 
Murli Dhar in respect of certain costs. In 
execution of his decree, Faqir Bakhsh on 
August 4, 1931, applied for the attachment 
of Murli Dhar’s decree, this application was 
made inthe Court of the Munsif of South 
Lucknow. The decree of Murli Dhar was 
attached on August 12, 1931, and notice of 
the attachment was served on Murli Dhar 
on August 13, 1931. On August 5, 1931, 
Murli Dhar transferred his decree to one 
Radhe Ballabh. That decree was a pre- 
liminary decree for the sale of the property 
covered by the security bond above refer- 
red to, and after its transfer to him Radhe 
Ballabh applied to the Subordinate Judge 
on July 5, 1933, for a final decree. The 
decree was made final on July 16, 1934, 
There was a separate application by Murli 
Dhar forthe passing of a final-decree, but 
Murli Dhar only desired that the decree 
should be made finalin his favcur if it was 
held that it could not be made final in 
favour of Radhe Ballabh. Subsequently, 
on November 28, 1934, Faqir Bakhsh applied 
to the learned Subordinate Judge for 
execution of the decree that he had attach- 
ed in execution of hisown decree against 
Murli Dhar. Radhe Ballabh was not 
originally made’a party to that application, 
but on September 28, 1935, it was ordered 
that a notice should te issued to him. 
There was some delay in serving him, but 
in the end, on March 10, 1936, he put in 
objections to Faqir Bakhsh’s application, 
and on March 14, 1936, separate objections’ 
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were put in by one Musammat Mariyam, 
one of the judgment-debtors in the decree 
of Murli Dhar that had been attached by 
Faqir Bakhsh. These two objections were 
both disposed of by the learned Sub- 
ordinale Judge hy an order dated April 
14, 1936. The learned Subordinate Judge 
took the view that as the question of the 
fictitious nature of the transfer by Murli 


Dhar to Radhe Ballabh was raised 
by Faqir Bakhsh but was given 
up, at the time when the final decree 


was passed in favour of Radhe Ballabh, that 
question could not be re-agitated by Faqir 
Bakhsh at this stage, and that as the final 
deeree stood in favour cf Radhe Ballabh, 
Faqir Bakhsh could not proceed to execnte 
it. The result was that the learned 
Subordinate Judge allowed the objections 
both of Radha Ballabh and Musammat 
Mariyam, and ordered Faqir Bakhsh’'s exe- 
cution application to be consigned to records. 
Against that decision Faqir Bakhsh has 
preferred these appeals, the respondent in 
No. 22 being Musammat Mariyam, and in 
No. 23 Radhe Ballabh. 

The contention forthe appellant as re- 
gards Radhe Ballabhis that the latter had 
no right to goto lhe learned Subordinate 
Judge under s. 47, Civil Procedure Code, 
but ought to have proceeded under O. XXI, 
r. 58 or by suit. It is further contended 
that there was no question of res judicata 
since in the proceedings in connection 
with Radhe Ballabh’s application for a 
final decree Faqir Bakhsh was a judgment- 
debtor, while in the present matter he is 
an attaching decree-holder, and is, there- 
fore, not “litigating under the same title”, 
so as to attract the provisions of s 1), 
Civil Procedure Code. It is further con- 
tended that as regards Musammat Mariyam 
at all events, there is no question of res 
judicata. 

For Radhe Baliabh it is urged that s. 47, 
Civil Procedure Code, did apply, and in any 
case no question was raised in the Court below 
against the applicability of that section. It is 
further contended that in the proceedings 
as a result of which Radhe B labh obtained 
a final decree Faqir Bakhsh did, in fact, 
raise the question of the fictitious and 
fraudulent nature of the transfer by Murli 
Dhar in favour of Radhe Ballabh and an 
Issue No. 7 was framed on that point, but 
at the time of arguments the point was 
given up. (Vide the judgment dated July 
16, 1934, of the learned Subordinate Judge). 
In these circumstances, it is urged, Expla. 
IV to s. 11; Civil Procedure Code, appligs, 
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and the question of the fraudulent and ficti- 
tious nature of the transfer in favour of 
Radhe Ballabh, cannot now be re-agitated. 
There was no appeal, it is pointed ont 
preferred against the decision of July 16, 
1934, in Radhe Ballabh's favour. 

Lastly, it is contended that all Faqir 
Bakhsh attached was the preliminary dec- 
ree, and that cannot be executed. 

We are of opinion that Radhe Ballabh's 
objection was righty preferred under s. 47, 
Civil Procedure Code, as transferee of the 
original decree-holder, Murli Dhar, he re- 
presented the latter, and his objections, 
therefore, came within the scope of s. 47. 
If authority be needed, we may refer to 
a recent decision by a learned Judge of 
the Allahabad High Court reported in 
Narain Sahu v. Gopi Nath Naik and others 
A. I. R. 1937 Allahabad 68 (1). 

As to whether Faqir Bakhsh, having at- 
tached only the preliminary decree, was 
entitled toapply for execution, we were 
referred by the learned Counsel for Radhe 
Ballabh to a Bench decision of the Allah- 
abad High Conrt reported in Firm Ram 
Kumar-Rameshwar Lal v. Prem Sukh Das 
and others A.J. R. 1936 Allahabad 857 (2). 
It was there held that a preliminary decree 
which has been attached cannot be regarded 
as one for the payment of money, orfor en- 
forcement of a mortgage or charge, nor is it 
capable of execution. That view, if we 
may respectfully say so, we take to be cor- 
rect. That line of defence was in effect set- 
up both in the objections of Radhe Ballabh 
and those of Musammat Mariyam, but the 
Jearned Subordinate Judge has not looked 
at the matter from that angle. 

Following the view taken in the ruling 
cited above, we are clearly of opinion that 
Faqir Bakhsh had no locus standi as 
regards the execution of the final decree 
that stands in the name of Radhe Ballabh, 
and in these circumstances itis not neces- 
sary for us to consider whether the ques- 
tion of the fictitious nature of the transfer 
in favour of Radhe Ballabh is resjudi- 
cata or not by reason of the decision of 
July 16, 1934. The decision of the learns 
ed Court below was, in our opinion, substan- 
tially correct, and we accordingly dismiss 
these appeals, with costs. 

N. - Appeals dismissed, 


(1) AIR 1937 All. 63; 167 Ind. Cas 116; (1936) A 
LJ 1355; 9 R A 490; 1937 A L R 128. 

(2) AI R1936 All 857; 166 Ind, Cas. 231; (1936) 
A L J 1154; 1937 A LR 3; 9R A 377 (1). 
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ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 54 of 1935 
November 10, 1936 
Harrtgs, J. 

BENARES BANK, Lro., AGRA— 
PLAINTIFF APPELLANT 
versus 
PREM & Co. AND OTHERS-—DEFENDANTS— 
RESPONDENTS. 

Contract Act (IX of 1872), s. 237—Conditions of 
applicability—Wife giving shares to husband for safe 
custody— Pledge of shares by husband to secure over- 
is ited if liable for amount due on over- 

raft. 

Unless the relationship of principal and agent is 
proved to exist between the parties, s. 237, Contract 
Act, can have no application. 

Where a wife handed over certain shares to her 
husband for safe custody and he had no authority 
to pledge them or deposit them or deal with them 
in any way, buthe pledged the shares witha bank 
to secure moneys overdrawn and the bank brought 
a suit on the overdraft and sought to enforce its 
charges on the shares pledged : 

Held, that there was no relationship of principal 
and agentand hence s. 237, Contract Act, could 
have no application and the shares were not liable 
for the amount dus on the overdraft, 


8. O. A. from the decision of the Addis. 


Hout Sub-Judge, Agra, dated October 20, 
1934. 

Mr. B. Malik, for the Appellant. 

Mr. V. D. Bhargava, for the Respondents. 
- Judgment.—This is a plaintiff's appeal 
against a decree of the lower Appellate 
Court confirming a decree of the Court of 
first instance dismissing the claim as 
against defendant No. 3. the contesting 
respondent in this appeal. The plaintiff 
bank brought a suit against Messrs. Prem 
& Co, Prem Nath Bhargava and Musammat 
Bheelwanti, the wife of Prem Nath 
Bhargava, claiming a sum of Rs. 2,745-6-3. 
The plaintiff bank also claimed that certain 
securities which had been lodged with 
them by Prem Nath Bhargava were liable 
to be sold in satisfaction of their claim. 
The learned Munsif decreed the claim 
against defendants Nos. 1 and 2 with costs 
but dismissed the claim as against Musam- 
mat Sbeelwanti, defendant No. 3, with 
cos se On appeal the learned Civil Judge 
upbeld the findings of the Munsif and 
dismissed the appeal. Against that decision, 
in so far as it concerns Musammat Sheel- 
wanti, the plaintiff bank have appealed in 
seccnd appeal tothis Court. The facts of 
the case can be briefly stated as follows: 
Prem Nath Bhargava, defendant No. 2 
was a customer of the plaintiff bank and 
had acurrent account thereat. On April 25, 
1928, this current account was transferred 


to the name of Messrs. Prem & Co., defen- | 
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dant No. 1. Prem Nath Bhargava re- 
presented to the bank that he and his wife 
Musammat Sheelwanti were the proprietors 
of this firm and requested the bank to 
allow him to overdraw to the extent of 
Rs. 5,000. By way of security Prem Nath 
Bhargava deposited with the plaintiff bank 
a number of shares including 50 shares 
of the Central Bank of India owned by 
his wife Musammat Sheelwanti. Eventually 


. the plaintiff bank brought these proceed- 


ings to recover the amount due on the 
overdraft, viz., Rs. 2,745-6-3, and also to 
enforce their charge on these shares. 

It was contended in the Courts below 
that Musammat Sheelwanti was an actual 
partner or one of the proprietors of the firm 
Prem & Co. but both the Courts have held 
that.she had no interest in the firm. There 
was ample evidence to support that finding 
and such is not challenged here before me. 
It was also c-ntended that the shares in 
the Central Bank of India were not in fact 
the property of Musammat Sheelwanti and 
that she was merely a benamidar for her 
husband Prem Nath Bhargava. This plea 
was not raised in the plaint and the 
learned Munsif refused to entertain it. 
The learned Judge also refused to con- 
sider this point and having regard to the 
fact that it was never pleaded, the deci- 
sions of the two Courts below cannot be 
effectively challenged before me. In any 
event it would have been extremely difficult 
for the plaintiff bank to have proved 
affirmatively that these shares were in fact 
the property of the husband Prem Nath 
Bhargava. < 

It was also contended that the shares- 
were actually transferred by Musammat 
Sheelwanti to her husband or in any event 
that they were deposited by Prem Nath 
Bhargava with the consent of his wife and, 
therefore, that these shares could be sold 
to discharge the debt due from Prem Nath 
Bhargava. This issue was hotly contested 
in the lower Courts and it has been argued 
strenuously before me that in the circum- 
stances of this case Musammat Sheelwanti 
had handed over these shares to her hus- 
band in order that they should be de- 
posited by way of security to secure his 
overdraft. The share certificates had at- 
tached to them a transfer signed in blank 
by Musammat Sheelwanti and this would 
suggest that Musammat Sheelwanti handed 
these shares over to her husband in order 
that her husband might make use of them 
to secure his overdraft. On the other hand 
it (must be remembered that Musammat 
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Sheelwanti is a lady of no business ex- 
perience and is in fact a pardanashin 
woman. In these circumstances the transac- 
tion must be examined carefully because 
it would be an easy matter for her hus- 
band to obtain these shares fraudulently 
from his wife and make use of them for 
his own purposes Musammat Sheelwanti 
gave evidence and depcsed on oath that 
these shares had been handed over to her 
husband merely for safe custody and that 
he had no authority of any kind to pledge 
them or deposit them or deal with them 
in any way. The Courts below have con- 
sidered her evidence and have accepted it. 
1, therefore, have to consider whether or 
not these shares could be validly deposited 
as security with the bank by the husband 
when they had been handed over to the 
latter merely for safe custody. The appel- 
lant bank have relied upon s. 237, Con- 
tract Act. That section reads as follows: 
“When an agent has, without authority, done 
acts or incurred obligations to third persons on 
behalf of his principal, the principal is bound by 
such acts or obligations if he has by his words or 
conduct induced such third persons to believe that 


such acts and obligations were within the scope of 
the agent's authority.” 


Dusiration B to this section reads as 
follows: 


“A entrusts B with negotiable instruments en- 
dorsed in blank. B sells them to C in violation of 
private orders from A. The sale is good.” 


It is contended that the present case 
falls entirely within Illus. B to s. 237, 
Contract Act, but in my view, this section 
has no application unless the person hand- 
ing over the negotiable instruments is a 
principal and the person who receives 
them is an agent, The section in’ terms 
speaks of the person dealing with third 
persons as the agent of the principal sought 
to be made liable. ‘There was no relation- 
ship of principal and agent exisiting be- 
ween the husband and Musammat Sheel- 
wanti. A custodian of goods for safe 
custody is a bailee of the goods and is 
not an agent of the true owner for the 
purposes of dealing with the goods. In the 
present case upon the facts found Prem 
Nath Bhargava ware in no sense an agent 
of his wife and, therefore, s. 237, Con- 
tract Act, cannot assist the plaintift bank. 
In the illustration to this seclion ihe per- 
son receiving the negotiable instruments 
endorsed in blank is of course an agent 
of the person who hands them to him. 
Unless the relationship of principal and 
agent is proved to exist between the parties, 
s. 237 can have noapplicaticn. As there 
was no such relationship in this case, the 
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husband had no right whatsoever to deal 
with these shares and the bank could 
obtain no title whatsoever to them. For 
these reasons the Courts below were right 
in dismissing the claim as against Musam- 
mat Sheelwanti. 

The appellant bank have also argued 
that a sum of Rs 223 has been wrongly 
allowed to defendant No. 3 in the total 
costs given to her. It appears that during 

; the course of the proceedings the appellant 
bank desired to examine certain brokers 
on commission and a commission was issued 
to examine these brokers at Calcutta. 
The main purpose of this examination was 
to establish that certain other shares had 
been sold on bebalf of the bank at ruling 
market prices. It isto be observed that 
.the shares claimed by defendant No. 3 had 
never been sold and, therefore, this commis- 
sion was not primarily concerned with the 
case against defendant No. 3. Te plaintiff 
bank. however, did draft certain interro- 

-gatories which obviously tended to establish 
their case against defendant No. 3 and 
that being so, the laiter was in my opinion 
entitled to be represented on this commis- 
sion and to cross-examine the witnesses. 
She was, therefore, entitled to some costs in 
respect of this commission. She instructed 
a senior Counsel from Agra who proceeded 
on anumber of occasions to Valeutta and 
she claimed a sum of Rs. 291 3-0 in res- 
pact of the costs incurred. Eventually a 
sum of Rs. 223 was allowed to defendant 
No. 8 in respect of these costs. 

In my judgment the amount allowed to 
the defendant is excessive in this case. 
There was no need for her to instruct 
Counsel from Agra and thus incur heavy 
travelling expenses back and fore from 
Agra to Calcutta. If she had instructed 
Local Counsel, the costs would have been 
considerably lower. In my view, having 
regard to all the circumstances of the case, 
a sum of Rs. 100 is sufficient for the costs 
incurred by Musammat Sreelwantiin con- 
nection with this commission. In the result, 

- therefore, the appeal of the appellant bauk 
succeeds to this extent and this extent only 
that a sum of Rs. 100 is granted as costs of 
the commission tc defendant No. 3 instead 
of Rs. 223 given to her by the decree. In 
all other respects the decree of the lower 
Appellate Court is affirmed. The appellant 
bank must pay the respondent 3-4the 
of her ccsts in this Court. Leave to appeal 
is refused. 

N. Appeal partly allowed. 
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NAGPUR HIGH COURT 
Civil Revision Application No. 184-B 
of 1935 
September 1, 1936 
PoLLooK, J. 
NARHAR GOPAL KOMTI-—~Appiioant 
versus 
LAHANU PUNJAJI BHOI AND ANOTHER 
—OPPOSITH Party 


Civil Procedure Code (Act V of 1908), s. 73—Sale 
by Collector—Assets, when can be deemed to have 


been received by Court-—Subsisting application when: 


assets are received—Necessity of. 

Under s. 73 of the Civil Procedure Oode, a person 
is not entitled to rateable distribution unless he has 
applied for the execution of his decree before the 
receipt by the Court of the assets and in the case of 
sale by Collector the assets must be deemed to have 
been received by the Court on the date when they 
were received by the Collector, Dattatraya v. 
Pundlik €1), relied on. 

Section 73 means that there should be a subsist- 
ing application for execution at the time when the 
assets are received. N. M. L. Chettyar Firm v. 
Official Assignee (2), relied on Gopichand Singh v. 
Amirchand (8), dissented from, 

All that s. 73 ‘prescribes is that there must be an 
application for execution before the assets are receiv- 


ed. 

C. R. App. of the order of the Court of the 
Sub-Judge, Second Class, Pusad, dated 
May 1, 1930, in Execution in C. S. No. 103 of 
1932, dated August 2, 1932, in the Court of 
the Judge, Small Causes, Pusad. 5 

’ Mr. 4. V. Khare, for the Applicant. 

Mr. V. K. Rajwade, for the Opposite 
Party. 

Order.— On May 19, 1934, certain fields 
were sold by the Collector in execution of 
a decree obtained by Narhar, the present 
applicant. That sale was held during 
the Oivil Court vacation, and when the 
Courts re-opened, the present non- applicant 
Lahanu applied to the Civil Court for 
rateable distribution. Lahanu had previ- 
ously attached the field of the same 
judgment-debtorin 1933, and this field had 
been sold by the Collector in execution of 
Liahanu’s decree, but the sale was set aside 
as the bid was low and Lahanu'scase was 
“struck off” on July 5, 1933, 

Under s. 73 of the Civil Procedure Code, 
a person is not entitled to rateable distribu- 
tion unless he has applied for the execu- 
tion of his decree before the receipt by the 
Court of the assets. I respectfully agree 
with the decision in Dattatraya v. Pundlik 
(1) that the assets must be deemed to have 
been received by the Court on the date 
when they were received by the Collector. 

Inthe present case Narhar purchased the 
property himself and was allowed a set-off, 


(1) 22 Bom. L R 1001; 68 Ind. Cas, 992; A I R 1920 
Bom. 35, 
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and it must be taken thatthe assets. were 
received by the Court on May 19, 1934. 
That has been virtually conceded in the 
lower Court, and the case proceeded there 
on that supposition, __ h 

Whether the Collector was right or not 
in “striking off” Lahanu’s case, as the 
Collector put it, on July 5, 1933, there can 
be no doubt that the case was in effect 
dismissed and that there was no execution 
application subsisting thereafter. It has, 
however, been held by the lower Oourt that 
it is unnecessary for the purpose of s. 73 
of the Civil Procedure Code that there 
should be a eubsisting application for 
execution. It has held that itis sufficient 
if an application for execution has been 
filed at any time in the distant past, even 
if that application has been dismissed 
before the assets are received. It is 
improbable that the section was intended 
to have this meaning and I entirely agree 
with the decision in N. M. L. Chettyar Firm 
v. Official Assignee (2) that the meaning of 
s.73 must be that there should be a sub- 
sisting application for execution at the time 
when the assets are received. I respectfully 
disagree with the contrary view taken in 
Gopichand Singh v Amir Chand (3). 

The main argument, however, has been 
that the application for execution filed by 
Lahanu on Junel5, 1954, when the Civil 
Courts re-opened, must be deemed to have 
been filed before May 19,1934. For this 
reliance has been placed on s.10 of the 
. General Clauses Act. That section provides 
that, where any act or proceeding is 
directed or allowed to be done or taken in 
any Court of office on a certain day or 
within a prescribed period, then, if the 
Court or office is closed on that day or the 
last day of the prescribed period, the act 
-or proceeding shall be considered as done 
or taken in due time if itis done or taken 
on the next day afterwards on which the 
Court or office is open. Here there is no 
prescription of a certain day or a certain 
period. All that s.73 prescribes is that 
there must be an application for execution 
before the assets are received. In my 
opinion s. 10 of the General Clauses Act 
will not help the non-applicant, nor will any 
section of the Limitation Act as no question 
of limitation is involved. 

It, therefore, follows that there was no 
application for execution subsisting when 


(2) 13 R 514; 158 Ind. Cas, 515; A I R 1933 Rang: 
135;8 R Rang. 176. ` 

(3) AIR 1933 Pesh. 52; 143 Ind. Oas. 87; Ind. Rul, 
(983) Pesh. 18. NA Faa 
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the assets weré received and that the 
application for rateable distribution should, 
therefore, have been rejected. The appli- 
cation forrevision is accordingly allowed 
with costs. No Counsel's fee in this Court, 
as no certificate has been filed. 

N. i Application allowed. 





ALLAHABAD HIGH COURT 
First Appeal from Original Case No. 152 
of 1935 
Februrry 10, 1957 
BENNET, J. 
RAMOHANDRA SAHAI AND sNoTaER— . 
APPELLANTS 
VETSUS 
DALPAT AND oTuERS—RESPONDENTS 


Provincial Insolvency Act (V of 1920), s. 42 (1) h)— 


Scope of—Failure to carry out composition—Composi- 
tion if should be previous to adjudication—Policy of 
legislature in the United Provinces in respect of 
cultivator's debts, 

Section 42 (1) (A), Provincial Insolvency Act, 
means that there should be no discharge of an in- 
solvent who has done one of two things, both pre- 
vious tothe adjudication of insolvency, One of 
those things is to have been previously adjudged an 
insolvent, and the other ıs tu have previously made 
a composition or arrangement with his creditors, 
The intention of the Act is that where a man has 
been relieved of his liabilities on a previous occa- 
sion by one of those methods, he is not entitled to 
be relieved of his liabilities a second time by the 
Court of insolvency granting hima discharge after 
a second adjudication as an insolvent, but in such 
a case he shall remain permanently as an 
undischarged insolvent and have the disadvantage 
of not being able to obtain further ciedit without 
disclosing the fact thai he isan undischarged im- 
solvent. The composition must be governed by the 
words “on any previous occasion” and these 
words must mean a composition previous to the 
adjudication. 

Where the applicants are cultivators and it appears 
that the failure to carry out the composition is 
probably due to the agricultural depression which 
has resulted in. special legislation in the United 
Provinces and itis the policy of the legislature 
not to keep a burden of debt on cultivators, the 
order discharging them is in accordance with that 
policy. 

F. A. from the order of the District 
Judge of Bullandshahr, dated September 
15, 1934. 

Mr. Baleshwari Prasad, for the Appel- 
lants. 

Mr. Nanak Chand, for the Respondents. 

Judgment.—This is an objection by a 
creditor to the discharge of three insolvents 
Dalpat, Jehangiri and Gur Sanai, who 
have been discnarged by the Court below 
after being insolvenis for six years. ‘The 
date of adjudication was June 16, 1928. The 
applicants in insolvency were cultivators, 

r 
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and on March 12, 1932, the Court gave them 
two years to apply for discharge. Towards 
theend of that period they applied on 
March 7, 1934. It is true that only Rs. 150 
had been distributed and the schedule 
debts were Rs. 5,030-11-6, so ihat the dıs- 
tribution was much less than eight annas 
in the rupee. No point was taken under 
gs. 41, sub-s. (1) (a) and that puint has nos 
been taken in first appeal. The ground 
which has been taken by learned Counsel 
that 
the insclvent has on any previous occasion 
been adjudged an insolvent or madea 
compcsition of ' arrangement with his 
creditors. Learned Counsel arguesthaton 
November 7, 1931, there was a comprumise 
by which the insclvents undertook to pay 
Rs. 2,007 and they have not paid that 
amount. He therefore claims that they 
should not be discharged. But | consider 
that sub-s. (h) cannot apply to a case 
like the present. In my opinion that 
sub-section means that there should be 
no discharge of an insolvent who has done 
one of two things, both previous to the 
adjudication of insolvency. One of those 
things is to have been previously adjudged 
an insolvent, and the other is to have 
previously made a composition or arrange- 
ment with his creditors. The insolvent of 
the Act is that where a man has been 
relieved of his liabilities on a previous 
occasion by one of those methods, he is 
not entitled to be relieved of his liabilities 
a second time by the Court of insolvency 
granting him a discharge after a second 
adjudication as. an insolvent, but that in 
such a case he shall remain permanently 
as an undischarged insolvent and have the 
disadvantage of not being able to obtain 
further credit without disclosing the fact 


that he is an undischarged insolvent, 
Learned Counsel desires to read the 
words “previous occasion” as applying 


only to the words “adjudicated an insol- 
vent.” If that were so, the sub-section 
would mean that any one who made a 
composition would be debarred from being 
discharged even though he carried out the 
terms of the composition and paid all his cre- 
ditors. Sucha meaning would be possible as 
the section has no words which limit the cuse 
of composition toa composition which is not 
carried out by the insolvent. Clearly there- 
fore the composition must be governed by 
the words “on any previous occasion” and 
these words mean a composition previous to 
the adjudication. No grcund has been shown 
for interference with the order of the 
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Court below. I may note that the appel- 
lants are cultivators and that the failure 
to carry out the composition of 1931 is 
probably due to the agricultural depression 
which has resulted in special legislation 
in this province, and that it is the policy 
of the legislature not to keep a burden 
of debt on cultivators and therefore the 
order of the Court below discharging these 
cultivators is in accordance with that 
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Judgment.—The assessee is the Manager 
of a Hindu undivided family carrying on 
money-lending business in India, Burma, 
and the Federated Malay States, -with 
borrowed capital. The findings of fact-are 
not very clear but before us the argument 
has proceeded on the following basis: 
Owing to certain clientsin Burma} being 
unable to meet their obligations, tue 
assessee was compelled to receive in re- 


Policy. For these reasons I dimiss this, payment of loans made by him, agricul- 


first appeal from ‘order with costs. 
N. Appeal dismissed. 


MADRAS HIGH COURT 
Special Bench 
“Original Petition No. 252 of 1935 
i January 15, 1937 
BEASLEY, O. J., MOCKETT AND LAKSAMANA 
: Rao, Jd. 
S. A. S. S. CHELLAPPA CHETTIAR, ° 
MONEY- LENDER—PETITIONER 


versus 
Taz COMMISSIONER cr INCOME TAX, 
MADRAS— Respoxpenr 


Income Tax~Allowances—Interest on borrowed 
capital—Money lending business—Assessee compelled 
to accept agricultural lands in re-payment of loan 
—Interest on capital borrowed representing agri- 
cultural lands so received and establishment and 
other charges for management and cultivation, whe- 
ther allowable—Income Tax Act (XI of 1922), s. 10 (2) 
Gili). 

Where a person who is carrying on business as a 
money-lender borrows money for his money-lending 
business and lends it out to constituents, and is 
obliged in the course of. business to receive agri- 
cultural lands in re-payment of his debts from such 
constituents he is entitled to a deduction of the 
interest paid by him also on so much of the capital 
borrowed by him for business purposes as is repre- 
sented by the agricultural lands got in, under s. 10 
(2) (iii), in computing the profits and gains of his 
money-lending business. He is also entitled to a 
deduction in respect of the establishment ond other 
charges incurred by him for managing and cultivat- 
ing such lands and the amount spent for obtaining 
conveyances of such lands. Somasundaram Chettiar 
v. Commissioner of Income Tax (1) and Provident 
Investment Company, Limited v. Commissioner of 
Income Tax, Bombay (2), distinguished. Chetti- 
appa Chettiar v. Commissioner of Income Taz, 
Madras (3), Lakshmanan Chettiar v. Commissioner of 
Income Tax, Madras (4), Commissioner of Income 
Tax, Bihar and Orissa v. Maharajadiraj Raja of 
Darbhanga (5), Inland Revenue Commissioners v, 
Masze (6) and Inland Revenue Commissioners v. 
Ransoms & Sons (7), referred to. Hughes (Inspector 
of Taxes) v Bank of New Zealand (9), relied on, 


Messrs. T. R. Venkatrama Sasiri and K. 
S. Sankara Ayyar, for the Petitioner. 

Mr. M. Patanjali Sastri, for the Res- 
pondent. > 


taral lands in Burma. The money which 
had been lent had originally been borrow- 
ed bythe assessee forthe purpose of his 
money-lending business, that is to say, that 
he torrowed andin his turn lent the same 
money no doubt at a higher rate of interest. 
It was conceded by Mr. Patanjali Sastri 
that the assessee was carryiagon one busi- 
ness for the year of assessment 1934-35. 
It has not been contended before us that the . 
assessee was retaining and cultivating these 
lands of his own inclination, but owing to 
the fall in agricultural lands he was involun- 
farily in possession and was preserving 
his capital in the only way open to him 
pending a return of agricultural economic 
conditions which made it possible for him 
to realise if not at all, at least some of 
the capital originally lent to the borrowers, 
the previous owners of the lands. It was 
not disputed that the whole of the money 
borrowed, a great-part of which is now 
in the form of land, was originally borrow- 
ed for the purpose of money-lending busi- 
ness. In the view. of these admissions of 
‘fact, it is not necessary for us to send 
this’ matter back to the Commissioner for 
findings. For assessment, of the year 
1934-35 the assessee was assessed on a 
‘total income computed at Rs.-30,963. In 
computing the income the Income Tax 
Officer disallowed Rs. 17,796 under interest 
payments in the Kyailat branch and 
Rs. 3,114 under establishment and other 
charges in the Kyailat and Thayatmyo 
branches, The interest charges disallowed 
were claimed by the assessee under s 10 
(2) (dit) of the Income Tax Act as repre- 
senting the capital borrowed by him for 
the -purpose of his business which capital 
was now represented by agricultural lands. 
The Income Tax Officer held that four- 
fifths of the money borrowed was so repre- 
sented but he disallowed the claim, on the 
ground that as the money wus invested in 
agricultural lands the income from- which 
is exempt -from income tax under s. 4 
(3) (ziii) of the Act, the assessee was not 
entitled to the allowance mentioned in 
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8. 10°(2) (iii). He accordingly disallowed 
the claim for interest as regards four-fifths 
of the money borrowed which he consider- 
ed was the amount of the capital then 
represented by lands but he allowed the 
remaining one-fifth as being money borrow- 
ed forthe purpose of the money-lending 
business and utilised therein. The asses- 
see also claimed a sum of Rs. 3,114 made 
up as follows :— 


3 


Establishment charges 


2,295 0 0 
Loss in cattle purchase, Jands 


and bulls accounts < 79 0 0 
Conveyance charges relating 
"to lands i; 37 0 02 


The last item was allowed by the the Com- 
missioner. The other items were claimed as 
being charges under s. 10 (2) (ix). The 
Commissioner disallowed the amount of 
these other items also on the ground that 
as it is expenditure for the purpose of 
earning agricultural income, it also was 
not deductible on the same grounds on 
which he had ruled that money borrowed 
and subsequently used in agricultural lands 
was not a permissible deduction, The 
- assessee moved this Court and in com- 
pliance with the Court's direction the Com- 
missioner has referred to us the following 
two questions: 

(1) Wnere a person whois carrying on 
business as a money-lender bor- 
rows money for his money-lending 
business, lends it out to constitnents, 
is obliged in the course of the 
business to receive agricultural 
lands in repayment of his debts 
from such constituents, ishe not 
entitled to a deduction of the 
interest paid by him on so much 
of the capital borrowed by him for 
business purposes as is represented 
by the agricultural lands got in, 
under s. 10 (2) (iii) in computing 
the profits and gain of the 
banking business for the year of 
account ? 

(2) Wuetner the petitioner is not entitled 
to a deduction in respect of the 
establishment and other 
for managing and cultivating the 
lands in Kyailat and Thayetmyo 
on the ground that thy are ex- 
penses incurred for agricultural 
purposes and the amount spent 
for obtaining conveyances on the 
ground that it is an expense of a 
capital nature ? 
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Section 10 (1) and (2) are as follows: 

“(1) The tax shall be payable by an assesses under 
thé head ‘business’ ia respect of the protiis or guins 
of any business carried on by him. : 

(2) Such profits or gains shail be computed after 
making the following allowances namely :— 

(ivi) in respect of capital borrowed for the 

purposes of the business, where the pay- 
ment of interest thereon is not in any 
way dependent on the earning of profits, 
the amount of the interest paid. 

It is, as we have emphasised, conceded 
that this capital was borrowed for the pur- 
pose of the business and on the facts we 
hold that it has also been used for the 
purpose of the business because it is an 
unquestioned fact that the assessee receiv- 
ed these lands in repayment of the loans 
made by him not of his own volition but 
of necessity, there being no other method 
of getting payment, and that therefore 
these lands came into his possession direct- 


‘ly in the course of his money-lending 


business and represented the capital ori- 
ginally borrowed. Prima facie tneref-re 
the assessee is entitled to the benefit of 
s. 10 of the Act, but the Commissioner's 
learned Counsel argues taat nothing whica 
cannot help to earn taxable income 18 tne 
subject of exemption and agricultural 
income is not taxable and by impl.cation 
in 8410 (1) and (2) befcre the words ‘‘pro- 
fits òr gains’ must be read the word 
“taxable. He contends that the object of 
s 10 is to reduce the amountof taxable 
income and that it cannot therefore possibly 
apply to any income wach is not tha 
subject of taxation. No case exactly in 
point has been cited. But the Commis- 
sioner his relied especially on two Indian 
decisions, one of this High Court and the 
otner of the Bombay High Court. In 
Sumasundaram Chettiar v. Commissioner of 
Ineome-tax (1), the question arose whether 
interest on capital borrowed in India to 
be used abrcad (in that case the Federated 
Malay States) was a permissible deduction 
under s. 10 (2) (iii) of tue Income Tax Act. 
It muss be empnasised that no complication 
with regard io the use of the Capital ina 
foreign country arises here, Burma and 
Madras being subject to the suine Act. This 
High Oourt took tue view that “business 
in s. 10 (2) (tit) means the business whose 
profits are being assesseed in the Year 
under consideration. In Pruvident Invest- 
ment Company, Limited v. Commissiuner 
of Income-tax, Bombay (2), tue Bumbay 
High Court held that waere an lodian 


(1) 2 I T O 505; 109 Ind. Cas, 369; A1R1928 Mad. 


‘487; 27 L W 432; 54M L J 436, 


(2) 6ITO2 
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Finance Company borrowed money in 
British India and invested it abroad 
keeping both the income anc capital 
abroad, the interest on the money so 
borrowed was not. deducted under s. 10 
(2) (ii) of the Income Tax Act by 1eason 
of the fact that the income was not the 
subject of taxation in British India. The 
decision of the Court there again rested 
on the fact that the whole of the interest 
derived 
outside the jurisdiction and was not thé 
subject of taxation in India. At p. 25* 
Beaumont, ©. J., expressed himself as 
follows :— 

“Now looking atthe se:tion again in the light of 
the context, tax is to be payable by an_assessee 
under the head of ‘business’ in respect of the profits 
or gains of any business carried on. by 


and the business must be one which earns taxable pro- 
fits or gains. Then when we ecme to sub-s, 12) (it) 
an allowance is to be made in respect of interest 
on capital borrowed for: the purposes of 
business, Now, I think that again must be for 
the purposes of the business which earns or is capa- 
ble of earning taxable profits. Whether or not in 
fact taxable profits are earned is not necessarily the 
criterion because the borrowed money may earn 
no profit, but 1 think the ‘business’ referred to im that 
section 1s & business which is so carried on that taxa- 
ble prefits may be earned andunless it is a business 
of that character, a deduction for‘ intertst on 
capital money borrowed for the purpose of that 
business is not allowable underthe Act.” 

it will be noticed in both these cases 
the income derived from borrowed capital 
Was nol : 
: British India. In this connection it should 
be observed that s.4 of. the Income Tax 
Act makes the Act applicable to all income, 
protits or gains, accruing or arising or 
received in British India, or deemed to be 
received therein. But the Act does not 
apply to agricultural income in British 
India. Under s. 4 (3) (viii) it is provided 
that this Act shall not apply to...agricultu- 
ral income. “Agricultural income” is de- 
fined in s. 2 (1), as meaning. 

“(a) any rent or revenue derived from land 
which is used for agricultural purposes, and is 
either assessed to land revenus in Hr.tish India 
or subject to a local rate assessed and collected 
by officers of Governments as such ; 

(b) any income derived from such land by (1) 
agriculture.” é 

The rest of the definition is not relevant. 
It should be observed toat tue agricultu- 
ralincome must be derived frm “such 
land,” i. e., land assessed to land revenue 
in British India or subject to a local rate 
assessed and collected by the olticers of 
Government as such. There is no founda- 
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him. - 
Clearly that must mean in respect of the taxable- 

profits or gains cf any business carried on by him | 
_ tion in order to decide this matter must be 


the. 


the subject of any taxation in - 
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tion, therefore, for the argument which we 
have heard that agricultural income is 
exempt from all taxation and it is, tuerefore, 
prima facie inequitable that money borrow- 
ed and represented by an incume which 
does not pay tax should be subjected to any 
of the beneits of the Act. On the contrary, 
under the Act such income is expressly 
excluded from tne burden of inc me-tax 
because it has already paid tax to Govern- 
ment in another form. ‘hat such circum- 
stances as we now have to consider were 
in the contemplasion of the legislature wien 
passing thie Act, we take leave tu doubt, 
but they have arisen and must be dealt 
with not on general principles but in ac- 
cordance with the priuciples relating to 
the construction of a iscal statute, vis.. that 
it should be stricily construed. 

It seemsto us that the governing sec- 


s. 10 (2) (dit), was the capital borrowed for 
the purpose of the assessee’s business ? No 
difficulty arises about tnat for it is conceded 
‘that it was so borrowed. It was also unques- 
tionably used for the purpose of the business 
because it is again conceded that it was lent 
to tne borrowers. Does il continue to be so 
used? Itis in that respect that it is im- 
portant again to emphasise that this case- 
has been argued before us on ihe basis 
that these lands came into and were re- 
tained in the possession of the assessee 
in payment of a money-lending debt and 
ex necessitater. In this Presidency , there 
is a current of authority to the eltecs that 
immovable property received by a money- 
lender in repayment of loans is an asset of 


- his money-lending business and that any 


profits derived from the sale of such lands 
and alsoany income from the land such 
as rents, etc must be regarded as the 
profits of such business and taxable as such: 
See Chetiappa Chettiar v. Commissioner of 
Income-:ax, Madras (3). In that case as 
here the assessee was a Money-lender who 
had secured his advances on rubber 
estates which he had finally to take over in 
repayment of his debts and to hold until a 
favourable opportunity occurred for re-sale 
and it was neid that any protits from such 
re-sale were profits of his money-lending 
business. See also Lakshmana Chettiar v, 
Commissioner of  Income-tax, Madras 
(4). In Commissioner of Income-ta,, Bihar 

(3) 4 I T C 188; 122 Ind. Cas. 319; A IR 1930 Mad. 
a fee W 215; ind. kul, (1930) Mad. 317; (1930) M 

(4) 41 T C 200; 124 Ind, Cas. 151; A I R 1930 Mad. 
pl; 31 L W 223;28 M L 68; Ind, Rul. (1930) Mad, 
4 
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and Orissa v. Maharajadiraj of Dar- 
bhanga (5), the Judicial Committee had 
before them for consideration the question 
as to whether income received from an 
estate taken over by a lender as security 
for an amount advanced under an usufruc- 
tuary mortgage was agricultural income. 
At p.631* Lord Macmillan in delivering the 
advice of the Board after setting out the 
facts and emphasising that prima facie the 
income of theland was agricultural income, 
states as follows :— 

“In answer to this prima facie conclusive ground 
for excluding the sum in question from the res- 
pondent's assessment, the appellant concedes that 
if the respondent were nota money-lender and if 
the transaction in virtueof which he receives the 
rents had not been a transaction antered into in the 
course of his money-lending business, he would 
have been entitled to invoke the statutory exemp- 
tion of agricultural income, but the appellant sub- 
mits that the fact that the respondent carries on a 
money-lending business and receives the rents as 
the result of a transaction entered in the course of 
that business makes all the difference.” i 


It would appear, therefore, 
Board recognised the position that rents 
from agricultural lands could be received 
in virtue of a money-lending transaction. 
Their Lordships then proceed to hold that 
agricultural income doesnot lose its cha- 
racter by reason of the nature of itsre- 
ceipt and state: 

“The exemption is conferred and conferred indeli- 
bly, on a particular kind of income and does no 
depend on the character of the recipient, ... ....” 
in view of the above we consider that all 
the provisions of s. 10 (2) (iii) me complied 
with in that the money concerned was 
borrowed and at all material times was 
used and continued to be uged “forthe pur- 
pose of the business.” 

Certain cases were referred to in which 
for the purpose of assessment, the business 
of the assessee had been split into two cate- 
gories, for instance, Inland Revenue Com- 
missioner v. Masxe’s (6), in which the busi- 
ness of a journalist and the business of an 
editor were divided and Inland Revenue 
Commissioners v. Ransoms & Suns (7), in 
which the business of a chemist and the 
business of husbandry were split. In Soma- 
sundaram Chettiar v. Commissioner of 
Income-tax (1), the Madras and Ipoh busi- 
nesses were ireated as distinct. That 

(5) 14 Pat. 623; 157 Ind. Cas. 289,8 R PO 25; 1935 
O LR 508, 1930 A L R 859; 1 B R 820; (1935) M W N 
839; A I R1935 P 0172; (1935) A L J 978; (1939) O 
W N 1022; 16 P L T 609; 39 O W N 1255; 12 L W 464; 
69 M LJ 474; 37 Bom. L R 82z P. 0.. 

(6) (1919) 1 K B 047; 98 LJ R B 752; 120 L T 680; 
635 J 429; 35T LR 348. 

(7) (1918) 2 K B 709; 119 L T 369; 34 T L R533. 
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aspect does not arise before us because 
Mr. Patanjali Sastri argued the case on 
the basis, as is unquestionably the fact, 
that only one business was carried on by 
the assessee. In both the English cases 
cited aboveit must be observed that the 
separate enterprises were of design carried 
on by the assessee. For instance in 
Inland Revenue Commissioners v. Ransoms 
& Sons (7), no doubt the firm’s direc- 
tors could have bought their herbs in the 


‘Cmarket but they preferred to grow them 


themselves. Nor was there any obligation on 
Mr. Masxe to be a journalist as well as an 
Editor. Butin the case before us where 
is the money-lender’s choice ? Here is the 
only method by which he can be repaid if 
further losses in the money-lending busi- 
ness are to be avoided. And how can 
agricultural land he preserved except by 
cultivation ? Thecultivation was merely a 
-necessary incident of his involuntary pos- 
session which came to him, because as a 
money lender, hs had lent money to a bor- 
rower who could not re-pay in mney. It 
appears, therefore, that only by straining the 
Act against the assessee can he be exclud- 
ed from the benefits of s 10 (2) uit). Apart 
from the fact that that is not the method 
of construing a taxing statute it appears 
there’is nothing unreasonable in the result 
at which we arrive. The Legislature nas 
thought fit to exclude agricultural income 
from the incidence of income-tax because 
it has already paid the tax in another form, 
The position is peculiar to India and not 
to England and in this case we are told— 
and it appears to be the fact—tnat the 
assessee would be better off if he had not 
taken this land from the debtor and was, 
therefore, unable to realise anything in 
cash as he would then be able to get the 
benefit of s. 10 (2) (iii). The argument of 
tbe Commissioner’s learned Counsel ap- 
pears to be entirely based on the fact that 
agricultural income is not the subject of 
income-tax in British India for he con- 
ceded that had ihe repayment of the loan 
to the money lender been received in the 
form of a number of motor cars which 
could be let out on hire until a favourable 
opportunity to sell them arose (such pro- 
fits would of course be taxable), the as- 
sessee would have been entitled to the 
benefits of s. 10(2) (iii). The Commis- 
sioner has relied on Sachindra Mohan Ghuse 
v. Commissioner of Income-tax, Bihar 
and Orissa 8) In that casea Receiver 
was appointed by the Court for the manage- 


(8) 5I 'T O 397, 
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ment of an estate which derived taxable 
and non-taxable income and the question 
arose what proportion of the salary cf the 
Receiver was allowable expenditure. That 
decision is of no assistance in this matter 
because it deals with income from ‘other 
sources”, and s. 12(2) which governs that de- 
cision permits a deduction of expenditure 
(not being in the nature ofcapital expendi- 
ture), incurred solely for the purpose of 
making or earning such income, profits 
or gains. In the present case we are deal 
ing with business and interest on capital 
borrowed for the business. 

Since the arguments in: this reference 
were concluded, a report of a very recent 
-decision of the Court, of Appeal has been 
-received in this couniry and has been 
brought to our notice: Hughes (Inspector of 

. Taxes) v. Bunk of New Zealand (9). In that 
:case the bank had a branch in London 
and from ils floating capital had purchas- 
ed 5 per cent. war loan which is tax free 
and3 percent. India Government Stock 
and other securities cn which the amount 
of the tax had been repaid on the ground 
that there was no residence by the asses- 
see in the United Kingdom. It was sought 
by the Income-tax authorities to tax the 
interest on allthe above securities. The 
. authorities further derived the right of the 
bank to deduct the expenses incurred by 
the bank for the purpose of earning the 
income from the above securities. The 
Court .of Appeal after holding that the 
immunity from taxation of the above secu- 
rities was absolute, dealt with the question 
whether tae expenses of the bank incurred 
for the purpose of earning non-taxable in- 
come were properly deducted. £41,262 
was found to betke expenses attributable 
to the earning of protits deiived from the 
above-mentioned securities and it would 
appear that very much the same argument 
was advanced by the Inspector. of Taxes 
in that case as has been advanced here. It 
is summarised by Lord Wright at p. 9974 
as follows: 
"It is contended on behalf of the Crown that, if 
the bank get the benefit of that exemption, 1t should 
be deprived of the advantage of deducting this sum 
of £41,262 being the expenses attributable to the 
earning of the income which has been held to be im- 
mune from taxation. In other words, it is said if 
the corpus—that is to say, the incomeis to be 
. excluded, the accessory—that is to say, the expense 
of earning it—ougat also to be excluded. The ex- 
clusion on the one side ought to be balanced by the 
exclusion of the other, otherwise the tax-payer is 
getting a double advantage; he is getting his ex- 
emption in respect of the interest, and he is also 

t) (1936) All. Eng. L. Rep. 975, 
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having the additional benefit deducting the expen- 
ses of earning that interest, just as if the interest 
had been included as taxable. I confess that there 
seems tobe great forcein that argument, and if I 
bad been able to tind a warrant for giving effect 
to that argument in the language of the Act I 
should certainly have.done so, because it seems to 
me to be both a reasonable and a proper conclusion 7 

With regard to this last observation of 
Lord Wright, as we have already pointed 
out, in India 4 special provision is made 
for taxing agricuitural lands so that “the 
double advantage” referred to is not appli- 
cable here. But at p. 995# His Lordsnip 
says: i 

“The expenses which are dealt with here by the 
Commissioners are ‘interest on the money borrowed 
and used to purchases these particular securities, 
and 16 would be a suitable conclusion if that could 
be deducted.” . 

Lord Wright rejected the contention that 


-one part of the expenses could be elimi- - 


nated and the trade as it were divided 


‘observing that there was one individual 


trade. In the present reference, as alleady 
indicated, the agricultural activities of the 
assessee were inextricably mixed with and 
incidental to tue money-lending business. 

The above decision seems to support the 
view which we have expressed that in 
the absence of any express provisions in 
the Act, ihe assessee is not to be deprived 
of the advantages confeired. by exemptions 
such as s. 10 (2) (iit) because the capital 
benetiting therefrom by means of permis- 
sible- deductions happens to produce a non- 
taxable income. 

ft follows from what has been stated 
above that the answer to the first question 
must be in the affirmative. The answer to 
the second question will admittedly ` follow 


‘from the decision on the first and the answer 


to it, therefore, is also in the affirmative. 

The assessee will have the costs of the pe- 

tition fixed at Rs. 250. The Rs. 100 de- 

posited by the assessee will be refunded. 
A. - Order accordingly. 
*Pago of (1936) All E. k. [d] 
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DgreNDANTS—-APPELLANTS 
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KALIrADA BHAT'TACHARJI AND OTHERS 
—RESPONDENTS. 
Easement—Suit for declaration of right—Neces- 
sary parties uun Procedure Code (Act V of 1908), 
NANA F 
In a suit for a decree for declaration of the 
plaintif’s right of easement in respect of a path- 
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way, every owner of the servient tenement who denies 
the plaintiff's right or is concerned in the obstruction 
should be impleaded. In the absence of these 
necessary parties any decree obtained by the plaint- 
iff will be infructuous. Haran Sheikh v. Ramesh 
Chandra (1) and Amritanath Biswas v. Jogendra 
Chandra Bhattacharjee (2), relied on, Bhola Nath 
Mondal v. Mohesh Chandra Bera (5) distinguished, 
Madan Mohan Chakravarty v. Sashi Bhuson Muker- 
jee (3) and Surja Narain Bera v. Chandra Bera 
(4), not followed. 


C. A from the appellate decree of the 
Sub-Judge, Khulna, dated June 30, 1934. 

Messrs. Gunada Charan Sen and Tara- 
pada Mukherjee, for the Appellants. 

Mr. Prokash Chand:a Majumdar, for the 
Respondents. 

Judgment.—In the suit ont of which 
this appeal arises, the plaintiffs sued the 
defendants for a declaration of their right 
of easement in respect of a certain path- 
way leading from their house in the direc- 
tion of Maheswarpassa main road to the 
south. This pathway passed to the west 
of a certain tank belonging to the defen- 
dants and that path is said to have been 
obstructed by defendant No. 11 acting on 
behalf of the other defendants. The suit 
was dismissed by the Court of first in- 
stance and the plaintiffs thereupon ap- 
pealed tothe lower Appellate Court where 
their appeal was contested by defendant 
No. 11. One of the points taken by the 
contesting defendant wasthat the appeal 
to the lower Appellate Court was incom- 
petent, because the appeal had abated as 
against the heirs of defendant No. 8. This 
being the case it was urged that, even if 
the plaintiffs succeeded in their appeal, 
any decree which they might obtain would 
be infructuous. This point, however, was 
decided in favour of the plaintiff-appel- 
lants and it was held by the learned Sub- 
ordinate Judge that the appeal was not 
incompetent. The defendants have now 
come before this Court on second appeal. 


The learned Advocate for the appellants ` 


in this case contends that the lower Ap- 
pellate Court was wrong in holding that 
the heirs of defendant No. 8 were not neces- 
sary parties to the appeal before the lower 
Appellate Court. The learned Advocate 
for the respondents, on the other hand, 
contends that the heirs of defendant No. 8 
were not necessary parties, because defen- 
dant No. 8 had not actually obstructed the 
plaintiffs’ right of way and that being the 
case his heirs were not interested in the 
subject-matter of the suit. With regard 
to this argument it appears from the 
Pleadings filed in the first Court that th 


plaintiffs’ allegation was that their right ~ 
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of way had been obstructed by defendant 
No. 11 acting on his own behalf and also 
on behalf of the other defendants. It 
appears to have been admitted that the 
pathway in question actually belonged to 
the defendants and was recorded in their 
names in the record of rights. It further 
appears that separate written statements 
were filed in the first Court: one on behalf 
of defendant No. 11 and the other on behalf 
of defendants Nos. 1, 2,5, 8,9, 10 and 13. 
In the later written statement the contest- 
ing defendants, including defendant No. 8, 
strenuously denied the plaintiff's allega- 
tions which appeared in the plaint and 
contested his right to the declaration which 
he sought. It, therefore, appears from the 
pleadings in this case that defendant No. 8 
was not only one of the owners of the 
alleged servient tenement, but he had also 
contested the plaintiffs claim. lt is also 
significant that the judgment of the learned 
Subordinate Judge contains the following 
finding: 

“Though there is no specific act of obstruction 
attributed to defendant No. 8, who appeared in the 
lower Court and filed a written statement, still the 
facts stated in the plaint and disclosed in evidence 
are that defendant No. 8 along with other defen- 
dants, had some hand in the obstruction and was, 
therefore, a necessary party and was made a party.” 

The general principle which governs the 
question of joinder of parties in a case of 
this nature has been stated by Sir Ashutosh 
Mookerjee in Haran Sheikh v. Ramesh 
Chandra (1) in which his Lordship made 
the following observations : | 

“The Court will not entertain a suib in which no 
effective decree can be made in the absence of an 
interested party .... In a case like the present where 
the decree is to be made for declaration ofa right 
of way əs a Village road over the disputed land 
and for removal of an obstruction thereon, if it is 
discovered that 4 person interested in the servient 
tenement has nit been made a party te the suit, the 
Court will not proceed to make a decree. The decree 
so made must be infructuous ” 


This general principle was reiterated by 
Ghose, J. in Amritanath Biswas v. Jogendar 
Chandra Bhattacharjee (2). In the later 
case it was, however, pointed out that, 
regard being had to the facts of that parti- 
cular case, it was not necessary to 
implead certain persons who were alleg- 
ed to be the co-sharers of some 
principal defendants. In this connection 
the learned Advocate for the respondents 
relies upon certain observations made by 
N. R. Chatterjee, J. in Madan Mohan 


(1) 250 W N 249; 62 Ind. Cas, 425; AIR 1921 Cal. 


622. 
(2) AIR 1924 Cal. 369; 69 Ind, Cas, 163, 
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Chakravarty v. Sashi Bhusan Mukherjee 
(3) at p. 1213*. In that particular case his 
Lordship held that it was not necessary 
to implead certain persons who were al- 
‘leged to be necessary parties, because 
“the owners of the land bhadrar kala 
alone have caused the obstruction, and all 
the owners of that land have been made 
parties to the suit.” He further held that 
a dominant owner has not necessarily any 
cause of action against servient owners who 
have not caused obstruction or raised any 
objection to the exercise of his right of 
easement. This case was cited with ap- 
proval by Suhrawardy, J.,in Surja Narain 
` Bera v. Chandra Bera (4). But in the later 
case the learned Judge pointed out that 
in order to determine whether certain par- 
ties are necessary parties or not, reference 
should be made to the plaintifi’s case zs set 
out in the plaint. Further, in referring to 
Haran Sheikh v. Ramesh Chandra (1) his 
Lordship stated : 

“There the plaintiff wanted to establish rights 
in respect of certain properties; and it may be 
argued that he could not do so inthe absence of 
any person who had any interest in the property since 
such person whould be materially effected by the 
establishment of such a right.” 

Finally the learned Advocate for the 
respondents relied on another decision of 
Suhrawardy, J., in Bhola Nath Mandal v. 
Mohesh Chandra Bera (5), in which it was 
held that certain persons who had nct 
actually obstructed the alleged plaintiff's 
right were not necessary parties. It is, 
however, clear that this case can be dis- 
tinguished on the facts from the cuse out of 
which the present appeal arises. As 1 have 
already pointed out, in the case now before 
this Court, defendant No. 8 was not merely 
one of the owners of the servient tenement 
and had denied the plaintiff's right, but he 
was also, on the findings of the lower Ap- 
pellate Court, directly concerned in the 
obstruction. It therefore follows that any 
decree obtained by the plaintiffs in’ the 
absence of the heirs of defendant No. 8 
will be infructuous and the suit cannot, 
therefore, be maintained in the absence of 
these persons. I am, therefore, of opinion 
that the appeal to the lower Appellate 
Court was incompetent. The result is that 
this appeal is allowed, the judgment and 
decree of the lower Appellate Court are set 
aside and those of the Court of first in- 

(3) 190 W N1211; 81 Ind. Cas, 549; AIR 1915 


Cal. 403, 
1049 40 CL J 74; 84 Ind. Oas. 467; AIR1921 Cal. 


(5) A I R1925 Cal. 1138; 88 Ind Cas 664, 
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stance are restored. The defendants will 
be entitled to their cosis in the lower Ap- 
pellate Court as well as in this Court. The 
cross-objection is not pressed and is, there- 
fore, dismissed without costs. 

N. Appeal allowed. 


Pagi 


RANGOON HIGH COURT 
Miscellaneous Appeal No. 66 cf 1936 
August 13, 1936 
Roperts, C. J. AND Dunk uy, J. 
BOMBAY BURMAH TRADING 
CORPORATION, Lro.,—APPELLANT 

i VETSUS : 
MA E NUN—RazspoxpDgat 
Workmen's Compensation Act (III of 1923), 
Sch. II, cl. 22—Person employed as elephant rider 
— Employment as messenger, when he died—Whether 
a workman at time of death—Intermietation of Act 
—Must be construed with sympathetic leniency but 


strictly. 

To see whether a person is a workman within the 
meaning of the Workmen's Compensation Act, his 
occupation at the time when he met his death is to 
be considered. 

A person emplcyed əs an elephant rider is a 
workman within the meaning of the Act, but he 
ceases to be a workman when he is employed as a 
mere messenger and when hedies durirg his em- 
ployment as a messenger, his dependants are not 
entitled to any compensation. Parsu Dhondi v. 
Trustees of the Port of Bombay (1) and Ralli Bros, 
Madras v Perumal (2), relied un 

The Workmen's Compensation Act, is a quasi- 
penal statute and it must not be interpreted with 
sympathetic leniency but must be construed strictly. 
It can always be altered by the Legislature, but 
until the Legislature protects persons who may be 
and are prutected in some other countries, the duty 
of the Courts is to interpret the Act as the Oourts : 
ad it. In the matter of Maung Kyan (3), follow- 
ed. 

.Mr. Beecheno, for the Appellant. - 

Roberts, C. J.—This is an appeal under 
s. 30, Werkmen’s Compensation Act, against 
an award made to the respondent who is 
the nother of Maung Ba Aye, a person 
employed by the Bombzy Burmah Trading 
Jorporation, Ltd, in the capacity of an 
elephant driver. He was sent with a letter 
by a person whose duties corresponded 
with those of a Lead forester for certain 
rice to be sent by Mr. Barlow, who was the 
English assistant of the appellant com- 
pany, and it was delivered, and it was on 
the way back on foot on the road that 
Maung Ba Aye, who had a companion with 
him, was ultacked by a bear which came out 
from the jungle. Tne companion escaped, but 
Maung Ba Aye was fatally injured and died 
on his way to hospital. We have to consider 
two points which have been laid before 
us for determination. The first is a con- 
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tention by the appellants that at the time 
of the accident the deceased was not a 
workman within the meaning of the Work- 
men’s Compensation Act, and the second is 
that, if he were a workman within the 
meaning of the Act, accident did not arise 
‘out of and in the course of his employment. 
_ The definiton of a workman in the Act 
is to be found in s. 2 (1) (7), and means, 
for the purpose of the present case, any 
person who is employed on monthly wages 
not exceeding Rs. 300 in any such capacity 
as specified in Sch. 2, and in Sch. 2, cl. 22 
the term “workman” includes a person 
whois employed in the training, keeping 
or working of elephants or wild animals, 
By virtue of subs. 3), s. 2, the Governor- 
General in Council has notified as hazar- 
dous certain other occupations and has 
added them to Sch. II. They are the fell- 
ing and logging of trees, the transport of 
timber by inland waters, the control or ex- 
tinguishing of forest fires and elephant 
catching operations. We observe first of 
all in general that the respondent's son 
was employed in the training, keeping or 
working of elephants or wild animals, but 
we have to consider whether he was so 
employed at the time at which he met 
the accident and in relation to that matter 
our attention has been drawn to the case 
in Parsu Dirondt v. Trustees of the Port of 
Bombay (1). In that case it was held that 
a workman who was employed to unload 
bales from a raitway wagon standing in 
a dock and to take them toa shed adjoin- 
ing the wharf and stack them there 
was not entitled to compensation if injured 
while arranging the bales in the shed 
by a bale which fell down. The acting 
Chief Justice pointed out that the pro- 
visions of the Act show that the inten- 
tion of the Legislature wis that the person 
should be directly concerned in the act of 
loading the ship, and that circumstance is 
seen when para. 5, Sch. IL of the original 
Act of 1923, is looked at. This original 
paragraph was thought to be too narrow, 
and the Legislature therefore amended it, 
and it now appears in a much wider form 
in para. 7, Sen. IL, and covers operations 
which were not covered when the case in 
Parsu. Dhondi v. Trustees of the Port of 
Bombay (1) was decided. We have also 
considered the case in Ralli Brothers, 


Madras v Perumal (2) and there the judg- 
(1) 54 B 114; 123 Ind. Oas. 495; A IR 1930 Bom 44; 
(1930) Or. Cas. 85; 31 Bom. L K 1304; Ind, Rul. (1930) 
Bom. 201. 
(2) 52 M 747; 118 Ind "Gas, 770; A I R 1929 Mad. 
698; 57 M L J 88; 30 L W 121; Ind. Rul, 1929 Mad. 834. 
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ment of the learned Coutts-Trotter, O. J.s 
contains these words: 

“There is this difference between the English and 
the Indian Statute, that whereas the former applies 
to all. workmen, the latter only applies to certain 
detined classes of workmen ani casts upon us, in 
my opinion, the duty of defining these classes with 
such precision as is possible” 
and ne goes to examine the case of a 
Person who was employed ata warehouse 
in receiving goods lowered by a crane in- 
side a godown. These goods were to he 
carried to a quay in carts for the purpose 
of loading a ship some quarter of a mile 
away and a workman in the godown was 
injured by the fall of a bale so lowered. It 
was held that he was not employed for 
the purpose of loading a ship within the 
meaning of cl. 5, Sch. IL of the Act of 
1923. Now applying those facts here it is 
clear that at the time that the deceased 
was being sent out on a message to Mr. 
Barlow he was not employed in the task of 
training, keeping or working of elephants 
or wild animals. He was a person who was 
normally employed in that capacity, but 
was being given other duties to perform on 
that particular day. He therefore was not 
running the rights incidental to persons 
who are employed in one of the hazardous 
occupations which form part of the schedule 
or have been added thereto. If the Legis- 
lature desires in its wisdom to protect 
workmen employed upon these duties, that 
can be done by a notification under sub- 
s. (3),s. 2, Workmen's Compensation Act, 
that their occupation is a hazardous one. 
That fact was pointed out by Waller, J. in 
Ralli Brothers, Madras v. Perumal (2). But 
being obliged to administer the Act as it 
stands, we are constrained to say that the 
deceased was not a workman within the 
meaning of the Act for the purposes of 
this appeal It is, therefore, unnecessary 
for this Court to consider the second ques- 
tion put before us, namely whether -the 
accident was one arising out of and in the 
course of his employment. The Workmen's 
Compensation Act, as was pointed out by 
Page, O. J. in In the matter of Maung Kyan 
(3) is a quasi-penal statute and it must not 
be interpreted with sympathetic leniency 
but must be construed strictly. It can 
always be altered by whe Legislature, but 
until the Legislature protecis persons who 
may be and are protected in some other 
countries, the duty of the Courts is to in- 
terpret the Act as ihe Courts find it, and in 
this case we have no doubt in saying that 


(3) 9 R 46; 13L Ind. Gas. 734; a L R 1931 Rang. 1735 
(1931) Or. Cas, 669; Ind. Rul. (1931) Rang 158 (S. BJ). 
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the respondent is not entitled under the 
Workmen’s Compensation Act to recover 
from the appellant company. We there- 
fore allow the appeal and dismiss the 
application for compensation. 

Dunkley, J.—I agree that the order of 
the Commissioner for Workmen's Compen- 
sation must be reversed. The point of the 
decision in Parsu Dhondi v. Trustees of the 
Port of Bombay (1) was that in deciding 
whether a person is a workman within the 
meaning of the Act, the present occupation 
of tLe workman at the time when he met 
with the accident must be considered. No 
doubt as an elephant rider the deceased 
Maung Ba Aye was a workman within of 
the Act, but although this was his normal 
occupation, atthe time when he met with 
the accident he was employed jn the sub- 
sidiary task of a messenger, and a messen- 
ger does not come within Sch. II of the 
Act, and consequently he was not a work- 
man within the meaning of the Actat the 
time when he met with the accident, and 
therefore the appellant company cannot be 
ordered to pay compensation to the respon- 
dent. It is conceded that the dependants 
of a messenger are not entitled to compen- 
sation under the Acs and merely because 
the deceased in the present case was for 
part of his time employed as an elephant 
rider, that cannot entitle his dependants 
to compensation when the accident occurred 
while he was being employed as a mes- 
senger. 

D$ Appeal allowed. 
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MADRAS HIGH COURT 
_, Special Bench 
Original Petition No. 224 of 1936 
December 18, 1936 
Bzastey; C. J. MOCKETT AND LAKSHMANA 
` Rao, JJ. 
Tur COMMISSIONER or INCOME- 
TAX, MADRAS— PETITIONER 
versus 
Tue HoNOUBABLE Si RAVU SWETA- 
CHALAPATUI RAMAKRISHNA 
RANGA, RAO BAHADUR, RAJA op 
BOBBILI—RESPONDENT 
, Tnecme-tax—Impartible estate— Assessment of 
income—H older of estate, whether liable to be assessed 
as individual or as representative of Hindu undivid- 
ed family—Income Tax Act (XI of 1922), s. 3, 

The income of an impartible estate ‘belongs ab- 
solutely to the holder of the estate for the time being, 
and the holder of such an estate is, therefore, liable 
to be taxed in respect of the income of the estate as 
an individual and not as the representative of a 
Hindu undivided family. Shiba Prasad Singh v. 
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Prayag Kumari Debee (1), Parbati Kumari Debi v. 

Jagadish Chunder Dhadat (6), Jagadamba Kumari v. 

Wazir Narain Singh (8) and Sri Sri Raja Shiva 

Prasad Singh v. Crown (10), relied on, Collector of 

Gorakhpur v. Ram Sundar Mal (11) and Commis- 

sioner of Income-tax, Madras v. Zemindar of 

Chemudu (12), distinguuished, Kishan Kishore v. 

Commissioner of Income-tax (13) and Commissioner . 
of Income-tax, B. & O. v. Maharajadhiraja Kumar 

Visheswar Singh (14), commented upon. 


Mr. M. Patanjali Sastri, for the Peti- 
tioner. , h 

Mr. V. Govindachari, for the Respon- 
dent. , 

Judgment.—The question before us is: 

“Whether in respect of the following three sums, 
viz, Rs 8,436 being income assessable under the 
head \'pruperty’, Rs 998 under ‘business’ and 
Rs, 3,755 under other sources (quarries and fieheries), 
the petitioner was rightly taxed as an individual 
or whether he should have been taxed as there- 
presentative of a Hindu undivided family”. 

The assessee, the Raja of Bobbili, is the 
present holder cf the irmmpartible estate of 
Bobbili. During the previous year (April 1, 
1934 to March 31, 19351, he was also the Chief 
Minister to the Government of Madras. He 
is, besides, ihe managing member of a 
Hindu undivided family of which he and 
his biother are the senior co-parceners. 
For the assessment year 1935-36 his total 
income from all sources liable to income-tax 
was ascertained to be Rs. 64,083 made up of 
the following items :— 


Rs, 
1. Salaries 49,399 
2. Interest on Securities 420 
3.. Property -. 8,446 
4. Business money-lending 
(Rs. 998) and Kerosine oil 
Agency (Rs. 525) 1,523 
5. Other sources: Dividends 
(Rs. 540) and quarries and 
fisheries (Rs. 3,755) 4,295 
Total 64,083 





He was assessed both to income-tax and 
supertax, supertax being levied as cn an 
individual. With the exception of certain 
amounts it was admitted that the Raja was 
tightly assessed as an individual. The 
sums «bout which there is a dispute are 
Rs. 8,436 from property, Rs 998 from money- 
lending business and Rs. 3,755 from other 
sources (fisheries and quarries; These 
sums are income derived from the impartible 
estate. The assessee’s contention is that 
they are income of the joint family and, 
therefore, the joint family should have been 
assessed as such in respect of them and not 
the Reja as an individual. 
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The point for consideration is whether 
for purposes of income-tax the income from 
the impartible estate is income of the joint 
family of which the Raja isthe manager; 
and inthis connection certain principles 
with regard to imp riible estates must he 
staicd: and they are that from the very 
nature of the estate there can be no right 
of partition and that exceptin Madras no 
co-parcener can restrain alienations by the 
head of the family though Ihe right to 
maintenance and of survivorship may 
exist. The distinciion between an im- 
partible estate and a joint family estate 
has now been made clear in a number of 
decisions. What has now to be considered 
is the income from such an estate, the 
Income Tax Ocmmissioner’s claim being 
that this income must be regarded for the 
purposes of income-tax as the income of an 
individual and in support of his claim a 
number of cases have been cited. Amongst 
those cases which in our opinion lend con- 
siderable support to the Income Tax 
Commissioner's contention is Shiba Prasad 
Singh v. Prayag Kumari Debee (1) a 
decision of the Privy Council. The litiga- 
tion in that case related to the 
succession to the estate of one Raja 
Durga Prasad who died childless survived 
by three widows who were the plaintiffs in 
the suit and the respondents in the first 
appeal. The defendant Shiba Prasad Singh 
was a collateral relative of the deceased 
Raja. The parties were governed by the 
Mitakshara Law. The chief item of 
property was the impartibie estate but the 
Raja died possessed of considerable other 
immovable property, also of cash, deposits 
in banks, jewellery and other movable 
property. Upon the iaja’s death the 
defendant took possession of the impartible 
estate and also other property of the Raja 
claiming that it passed to him by survivor- 
ship. The plaintifs alleged thut the family 
had ceased to be joint, and claimed the 
estate under Hindu Law, claiming the 
other immovable and movable property as 
self-acquisitions. Amongst the questious 
of law dealt with was whether the holder 
of an impartible estate can incorporate 
-with it property either movable or immov- 
able soasto make that property descend 
according to the law of primogeniture 
governing the estate. It was held that the 
blending of income from  self-acquired 


(1) 59 © 1399; 133 Ind. Cas 861; AIL 1982 P G 
216; 63 ML J 196; 90W N 691; 360W N 1046; 
56 CL J92; 36 LW 266; (1932) M W N 923 (1932) 
A L J 919; 13P LT 659; 34 Bom. L R 1567; 59 I 
A 331; Ind, Rul, (1932) P 0'263 (P O). 
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properly with income from an impartible 
estate raises no presumption of an inten- 
tion to incorporate but that intention can 
be indicated in other mcedes and that 
movable property cannot form an accretion 
to an ancestral impartible estate and even 
the income of an estate of that nature is 
not an accretion to it In the course of 
the judgment of their Lordships’ Board a 
large number of cases touching the ques- 
tion are referred to and examined; und in 
drawing a distinction between an impartible 
estate and the ordinary joint family estate 
on page 1413* it is stated: 

“Impartibility is essentially a creature of custom, 
In the case of ordinary joint family property, the 
members of the family have (1) the right of parti- 
tion, (2) the right to restrain alienations by the 
head of the family except for necessity (3) the 
tight of maintenance and (4) the right of survivor- 
ship. The first of these rights cannot exist in the 
case of an impartible estate, though ancestral, from 
the very nature of the estate. The second is in- 
compatible with the cuetom of impertibility as laid 
down in Sartaj Kuari v. Deoraj Kauri (2) and the 
Furst Piltapur Case Sri Raja Ras Venkata Sarya 
Mahipate Rama Krishna Rao v. Court of Wards (3) 
and so also the third as held in the Second 
Pittapur Case Gangadhara Rama Rao v. Raja of 
Pittapur (4) To this extent the general law of 
the Mitakshara has been superseded by custom, 
and the impartible estate, though ancestral, ig 
clothed with the incidents of self-acquired and 
separate property. Bub the 1ight of survivorship 
is not inconsistent with the custom of imparti- 
bility. This right, therefore, still remains, and this 
is what was held in Baijnath Prasad Singh v. Tej 
Balt Singh (5), To this extent the estate still retains 
its character of joint family property, and its 
devolution is governed by the general Mitakshara 
Law applicable to such property”. 

The important words altecting the ques- 
tion here are those which state that the 
impartible estate, though ancestral, is 
clothed with the incidents of self-acquired 
and separate property. After dealing with 
the question of whether the family had 
ceased to be joint, their Lordships consider 
on page 1414, the second question namely 
whether it is competent to the holder of an 
ancestral impartible estate to incorporate 
with the estate other properties belonging 
to him, and a number of decisions are 
referred to, the first of them being Parbati 

(2) 10 A 272, 15 I A 51;5Sar. 139; 12 Ind. Jur 
213 (P ©). 

(3) 22 M 383; 26 IA 83; 1 Bom L R277300 W 
N 415; 7 Sar. 481; 9M L J Sup. 1 (P O). 

(4) 41 M 778; 47 Ind, Cag. 354; A I R1918 P C 
81; 45 I A 148; 35M LJ 392; 24 M LT 276; 164 
LJ 833; 28 CL J 428; 5 PL W 267; 20 Bom. LR 
1056; 23 GW N 173: 191) M W N 922P 0). 

(5) 43 A 228 60 Ind. Cas. 534; A IR 
1921 P CO 534; 48 I A 195; 18 A LJ 
317; 330 L J 388 40 ML J 387; (1921) MW N 
300; 250 W N 564; 2P L T237: 23 Bom. LR 654; 
3 U P L R(PO) 35;29M LT 358 (P 0). 
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Kumari Debiv. Jagadis Chunder Dhabal 
(6) which was a case relating to succession 
io an ancestral impartible estate where 
some property had been purchased on 
behalf of the last holder out of the savings 
of the estate. It was contended that this 
pioperty had been incorporated with the 
estate and, therefcre, passed withit. The 
evidence was that the rents of the estate 


were collected by the same servant and the ` 


collection papers were kept with the papers 
of the estate and it was held that these 
facts were not adequate for holding that 
the Raja intended to incorporate the 
property with the ancestral estate for the 
purposes of his succession and that the 
property must, therefore, follow the rule of 
Mitakshara to self-acquired properiy. Next 
Janki Prasad Singh v. Dwarka Prasad 
Singh (7) is cited. That also relates to 
immovable property and referring to the 
previously cited case, it was held that the 
question whether properties acquired by 
an owner become part of the aucestral 
estate for the purposes of his succession 
depends on his intention to incorporate the 
acquisitions with the original estate. 
Another case referred to is Jagadamba 
Kumari v. Wazir Narain Singh (8) which 
was acase relied upon by Mr. Patanjali 
Sastri in support of his argument and to 
which a further reference will be made 
in this judgment. The actual point of the 
decision in that case was that where the 
estate is impartible no such presumption 
as toan intention to incorporate can be 
drawn from the blending of the income 
of self-acquired property with the income 
of the estate asin the case of ordinary 
joint family estate. The case does not 
decide that, if the estate is impartible, there 
can be no incorporation at all. On the 
contrary, there is an implication, and that 
too a strong one, that there can be an in- 
corporation at least as regards immovable 
property. Several other cases are also 
referred to. On page 1418* the distinction 
between the blending of income in the case 
of a member of a joint family and a 
member of it who is the holder of an 
ancestral imparible estate is stated as 


(6) 290 433; 29I A 82; 6C W N 490; 4Bom. L 
R 365, 8 Sar 205 (P O). 

(7) 35 A 391; 20 Ind. Cas. 73; 401 A170;170 W 
N 210-9, 14 M LT 110; 25M L J 31, (1918) M W 
N 630; 18 OL J20); 1LA L J 818 15 Bom, L R 
853; 16 O C 216 (P ©). 

(8) 2 Pat. 319; 77 Ind. Cas. 1041; A I R 1993 PO 
59; 50I Al; 44 M L J503;,370 L J 287; 32M L 
T 157; AP L T 319; 25 Bom, LR 676;18 LW 555; 
98C W N 92: (1923) M W N 460 (P O). , 
*Pages 
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follows: 

“If a member of a joint family blends the income 
of his self-acquired property with the income of the 
joint family property, it raises a presumption of an 
intention to incorporate the self-acquired property 
with the joint family property: Rajani Kanta Pal 
v. Jagan Mohan Pal (9). But no such presumption 
can arise if a member of a joint family, who ie the 
holder of an ancestral impartible estate, mixes the 
income of his self-acquired property with the income 
of the estate", . 

Having dealt with the question of the 


incorporation of immovable property pur- 


. Chased out of the income of an impartible 


estate and having held that it can form 
an accretion to the joint family estate 
provided the intention on the part of the 
holder of the impartible estate is clearly 
proved, their Lordships proceed to deal on 
page 1422*, with movable property as dis- 
tinguishable from immovable property and 
there say: 

“None of these considerations, however, apply to 
movable property, Such property, their Lordships 
think, cannot form an accretion to an ancestral 
impartible estate”. 

And here follow the very 
words: 

“The income even of such an estate is nob an 
accretion to the estate. As was said by the Board in 
Jagadamba Kumari v. Wazir Narain Singh (8) “the 
income when received is the absolute property of 
the owner of the impartible estate”. It does not 
attach to the estate as does the income of an 
ordinary ancestral estate attached to that estate. 
The conclusion to which their Lordships have come 
on this part of thecase is that while immovable 
property can be incorporated with an impartible ’ 
estate, movable property cannot”. 

It will be convenient now to examine the 


important 


case reported in Jagadamba Kumari 
v. Wazir Narain Singh (8) another 
decision of the Privy Council. There it 


was held that the income of an impartible 
joint estate is not so affected by its source 
that it should be assumed to form an accre- 
tion to the estate and further as the holder 
is entitled to the whole of the income, the 
principle applicable to an ordinary joint 
family that self-acquired moneys are to be 
regarded as joint property if mixed with 
the moneys of the joint family, does not 
necessarily apply to property acquired by 
the holder of an impartible estate out of 
the income. In that case, the deceased 
holder of an impartible estate had applied 
Savings out of the income to purchasing 
immovable properties and- making loans, 
the rents and interest being received by 
the manager of the estate and treated in 


S (9) 50 O 439; 73 Ind. Oas. 252; A I R1923 PO 
57; 59 LA 173: 44M LJ 561; 32 ML T 149; 25 
Bom. L R 683: 37C LJ 515; (1929) M W N 438; 
18 L W387; 270 W N 997,90& ALR 805 
(PO. f ; 
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his books as part of the income of the 
estate and it was held that the property 
so acquired had not become part of the 
impartible estate but remained the 
Separa:e property of the deceased holder. 
One question raised, namely, whether 
movable property can ever be treated as 
an accretion to immovable property, ubout 
which their Lordships expressed consider- 
able doubt, has since been set at rest by 
the decisiun of their Lordships in Shiba 
Prasad Singh v. Piayag Kumari Debee (1) 
already referred to. 

Lord Buckmaster in delivering the judg- 
ment of their Lordships’ Board on page 3294 
states as folluws: 

“Originally the estate wasin debt, and as there 
is no evidence of any acquisition of property from 
other sources, it follows that all the estate 
possessed by the Raja, other l 
Taj, was derived from the income of the raj itself. 
In the end this income produced very considerable 
property. There were certain villages, certain 
mortgages, usufructuary and otherwise, sams due 
on bondsand decrees, Government Promissory notes 
to the extent of two lakhs, und other movable and 
immovable properties, With the exception of the 
Government Promissory notes the whole of these 
have been awarded to the plaintiff upon the 
ground that they represented an aceretion to the 
estate and descended with ıt. Their Lordships 
think that this conclusion is wrong and that its 
error is due to the idea that the produce of the 
jmpaitible estate naturally belongs to and forms 
an accretion to the original property. In fact 
when the true position is considered, there is no 
accretion at all. The income when received is 
the absolute property of the owner of the im- 
partible estate. It differs inno way from property 
that he might have gained by his own effort or 
that had cometo him in circumstances entirely dis- 
sociated from the ownership of the raj. It is a 
strong assumption to make thet the income of the 
property of this nature is so affected by the 
source from which it came that it still retains its 
original character.” 

“It is possible that this confusion is due to the 
consideration of the position with regard to an 
ordinary joint family estate. In such a case, the 
income, equally with the corpus, forms part of the 
family property, and if the owner mixes his own 
moneys with the moneys of the family as for 
example by putting the whole into one account at 
the Hank, or by treating them in his accounts as 
indistinguishable~ his own earnings share with the 
prope:ty with .which they are mingled, the 
chaiacter of joint family property; but no such 
considerations necessarily apply to the income from 
impartible property”. 

Toese two cases and Parbati Kumari 
Debi v. Jagadis Chunder Dhadal (6) are the 
only three Privy Council decisions where 
this question of income from impartible 
estate has been considered. It appears 
clearly from these decisions that such 
income is in no respect different from the 
yncome derived from the personal exertions 
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of the holder of the impartible estate or 
his other self-acquisitions and this income 
comes to him because he is the holder of the 
impartible estate. Why should this income 
be treated for the purposes of income-tax 
differently to his income arising from his 
salary asa Minister in respect of which 
he is assessed under s, 3 as an individual? 
In addition to these three Privy Council 
decisions, there is a decision cf the Patna 
High Court which is directly in point, viz, 
Sri Sri Raja Shiva Prasad Singh v. Crown 
(10). There it was held that the Finance 
Act of 1922, which for the purpose of 
assessing super-tax allows a larger deduc- 
tion from income in the ease of a Hindu 
Joint family then in the case of an in- 
dividual, contemplates that that larger 
deduction shall be made only in a case 
of the income of an undivided family in 
which all the coparceners are interested, 
and not in the case of an impartible estate 
where the income isthe sole property of 
the holder for the time being. On page &8* 
Dawson Miller, C. J., saye — 

“The income of the estate is that of the incumbent 
for the time being, nor does tbe fact that he is 
bound to maintain bis sons entitle him to treat the 
income as that of the undivided family. It is 
essentially his income and I sohold. The Finance 
Act conteinplates the larger deduction for purposes 
of super-tax, only in a case where the income is 
that of the undivided family in which they are all 
jointly interested and nut in the case of au im- 
partible estate where the income is the sole prop- 
erty of the holder for the time being.” 

he latest decision of the Privy Council 
in Collector of Gorakhpur v. Ram Sunder 
Mal (11), does not touch this question and 
what was decided there was that the 
right of the junior members of the family 
to waintenance out of an ancestral im- 
partible estate is based upon their joint 
ownership and not custom. it does not 
say that the income of an ancestral im- 
partible estate is not the income of the 
holder for the time being or that the 
latter is bound in law to apply the income 
or any portion thereof towards maintenance 
of the junior members. The contention 
of the assessee that this income falls to 
be assessed as that of Hindu undivided 
family is founded upon the words of 


(10) 4 Pat, 73; 82Ind. Cas 653; ATR 1924 Pat, 
679; 5P L 1497; '2 Pat. LR 233 Cr: (1924) Pat. 
meth 56 A 468: 150 Ind, Cas. 545; AIR 1931 PO 
157; 110 WN +89; 40 LW 217; (1934) A Ld 779; 
67 ML J 274; 15 P LT 531; 600 L J 67; (1934) 
M W N71; 36Bom. L R867:380 W N 1101; 611 
A 286; 1934 A LR 742; 1934 O L R663, TRPO 
1(P O). 
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s. 14 of the Income Tax Act which reads 
as follows: | 

“The tax shall not be payable by an assessee in 
respect of any sum which he receives as a member 
of a Hindu undivided family”. 


The object of this exemption is lo save 
double taxation and, therefcre, where the 
Hindu undivided family has been assessed 
under s 3 in respect of its income a 
member of itis not to be assessed again 
individually. It is argued that the assessee 
here who is admittedly a member of 
a Hindu undivided family, has received 
the income in question as such member, 
that he is, therefore, exempt from an in- 
dividual assessment and that the words 
of the section themselves, therefore, nega- 
tive the income tax authorities’ conten- 
tion: and further assistance is sought by 
reference to decisions both of this High 
Court and other High Courts. Taking 
this High Court first, there is Commissioner 
of Income Tax v. Zamindar of Chemedu 
(12), where it was held that a sum received 
as maintenance by an assessee as the 
brother of the last holder of an ancestral 
impartible estate entitled under the law 
to receive maintenance out of such estate 
is asum received by him as a member of 
a Hindu undivided family, within the 
meaning of cl. (1) of s. 14 of the Indian 
Income Tax Act and that the right to 
maintenance whick the son of a zamindar 
still possesses is not the. creature of 
custom but it is an incident to the ordinary 
joint family properiy which has been left 
untouched by custom despite its encroach- 
menton thé other incidents, i. e., he receives 
the maintenance by reason of his status. 
As Ramesam, J., who delivered the judg- 
ment of the Full Bench on page 1027* 
says i— 

LANA question is whether the assesses received 
his payment as a member ofa Hindu undivided 
family. Undoubtedly he does receive this pay- 


ment of Rs. 6,000 because he is a member of the 
undivided Hindu family”. 


It is different in the case of the assesses 
here. It is true that he ig a member of 
a Hindu undivided family but he receives 
nothing from the family. The income is 
received by him as the holder of the 
impartible estate and it cannot be said 
that he receives it as a member of a 
Hindu undivided family. The income is 
his and the junior members have no 
right therein. -Kishan Kishore v. Commis- 
sioner of Income Tax (13), was also cited 

(12) 57 M 1023; 151 Ind. Oas.926; AI R1934 


Mad. 608;67 M LJ 306; (1931) M WN770;40L W 
487; 7 R M 153. 
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tor the assessee. What was decided in 
that case was that there is no legal 
sanction for the proposition that an estate 
which is governed by the rule of primog- 
eniture cannot belong to an undivided 
Hindu family but must be the sole prop- 
erty ofthe person who has succeeded to 
it by the rule of primogeniture. This 
decision, however, does not touch the 
question in point here. It is not disputed 
that the corpus belongs to the undivided 
family. Tne question is as regards the 
income: and if in this case itis assumed 
that the income from an impartible estate 
means the joint family income, then that 
is clearly contrary to what was decided 
in Jagadamba Kumari v, Wazir Narain 
Singh (8), Parbati Kumari Debi v. Jagadis 
Chunder Dhabal (6), and Shiba Prasad 
Singh v. Prayag Kumar Debee (1), and to 
none of these cases is any reference made; 
and we must respectfully dissent from 
that view. In Commissioner of Income 
Tax, Bihar and Orissa v. Maharajadiraj 
Kumar Visheswar Singh (14), it was held 
that s. 14 (1) of the Income Tax Act 
applies only to sums received by a member 
of a Hindu undivided family out of income 
toa share in which he has a vested right, 
that is to say, sums which he receives 
from the joint income of the family and 
that a sum received by an assessee because 
he isa member or an undivided family 
does not stand on the same footing as a 
sum received by him as a member of the 
family within the meaning of s. 14 (1) of 
the Act. It is contended that this case 
assists the ussessee because it shows that 
the income is still the joint income of the 
family. But the assertion of the assessee 
that the allowance was paid out of joint 
family property was nob controverted in 
that case and as stated in the leading 
judgment the Court had not to consider 
the nature of the income from the 
impartible estate in the hands of the 
holder. In our view, the junior’ member 
receives maintenance because he is entitled 
to a share in the corpus and the holder 
of the impartible estate is bound to 
maintain the junior members of the family 
and no useful purpose will be served by 
a reference to other cases as none of the 
eases cited on behalf of the assessee, in 
our opinion, destroy the force of those 
relied upon by the Commissioner of Income- 


(13) 14 Lah. 255;141 Ind. Cas. 415; A I R 1933 Lah. 
284; 34 P L R 560. 

34 14 Pat. 785; 156 Ind. Cas, 116; A I R 1935 
Pat. 342; 16 PLT 351; 1 BR 878; 7 R-P 685 (PO. 
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tax. We hold, therefore, ihat the assessee 
was rightly assessed in respect of his 
income as an individual. The question 
propounded is answered accordingly. T'he 
assessee wiil pay Rs. 250 costs to the Com- 
missioner of Income Tax. 

A. Order accordingly. 
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Income Tax Act (XI of 1922), s. 10 (2)—Commis- 
sion—Purchaser of business undertaking to pay 
annual sum to third party irrespective of profits— 
Payments made, whether solely for earning prosits of 
business ~ Obligation to pay undertaken ın consider- 
ation of right to conduct business— Whether deductible 
as expenditure incurred solely for earning profits or 
aing, 

7 If the purchaser ofa business undertakes to the 
vendor agone of the terms of the purchase that he 
will payasum annually toa third party, irrespec- 
tive of whether the business yields any profits or not, 
it would be difficult to say that the annual payments 
were madesolely for the purpose of earning the 
profits of the business, It would make no differ- 
ence that the annual sum should be maue payable 
out of a particular receipt of the business, i:respec- 
tive of the earning of any profit from the business 
as a whole. The caseot a transferee of a business 
undertaking liability, for example, fur the rents 
under current leases of the piemises in which the 
business was carried on by the transferor and is to 
be carned on by the transferee ig quite a different 
case, for the rents paid are clearly an outlay neces- 
sary forthe earning of profit, What is ‘money 
wholly and exclusively laid out forthe purposes of 
the trade’ isa question which must be determinea 
upon the principles of ordinary comme: cial trading. 
It is necessary, accordingly to attend to the true 
nature of the expenditure, and to ask oneself the 
question, ls ita part of the Company's working ex- 
penses ; is it expenditure laid out as part of the 
process of profit earning ?” Robert Adate & Son's 
Collieries, Lid. v. Commissioners of Inland Revenue 
(4), applied. 

The appellants undertook an obligation to make 
certain payments in consideration of their acquisi- 
tion of the right and opportunity to earn profits, 
that is of the right to conduct the business, and not 
for the purpose of producing profits in the conduct 
of the business, They were certainly not made in 
the process of earning their profits; they were not 
payments to creditors tor goods supplied or services 
rendered to the appellants in their business; they 
did no. arise out ot any transactions in the conduct 
of their business. That they had to make those 
payments no doubt añected the ultimate yield in 
money to them fiom their business. They must 
have taken this liability into account when they 
agreed to take over the business : 

Hetu, that the deduction claimed by the appellants 

i} 
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was inadmissible as not being expenditure incurred 
solely for ths purpose of earning the profits ur gains of 
the business carried on by the appellants. The com- 
mission is in truth not profit or gain; itis only an item 
or factor inthe computation of the appellant's piv- 
fils or gains Pondicherry Railway Company, Limit- 
ed v. The Commissioner of Invome-tax, Madras l) 
and ©. Mucdonald & Co. v. Commissioner of 
Income-taw, Bomban 3), explained. 


Messrs. R. Neeuham, kR. Hills and R. 
Parikh, for the Appellants. 

Mr. H. Hull, for the Respondent, 

Lord Macmillan —The appellants 
are a private limited company who 
carry on the business of managing agents 
of the Tata Power Company, Limited, and 
of certain other hydro-electric companies 
in India. They acquired this agency 
business from their predecessors, Tata Sons, 
Limited, under an assignment dated 
November 21, 1929, whereby Tata Sens, 
Limited, transferred to the appellants their 
whole rights and interest as agents of the 
hydro-electric companies under their sub- 
sisting agreements with these companies, 
but subject, as to their rights and interest 
under their agreement with the Tata Power 
Company, Limited, to their obligations under 
two agreements with F. B. Dinshaw, Limited 
and Richard Tilden Smith, respectively. 
The assignment was declared to be to 
the intent that the appellants shouid 
thenceforth be and act as the agents of the 
hydro-electric companies and be entitled 
toall benefits and advantages contained 
in and conierred by the agreements between 
Tata Sons, Limited, and these companies 
and should perform and be bound by all 
the obligations and duties ihereby imposed, 
and furtner that the appellants should 
receive all commissions and other remunera- 
tion to which Tata Sons, Limited, were 
entitled thereunder. The appellants for 
their part covenanted to carry out and per- 
form the terms and conditions of the agree- 
ments with F. E. Dinshaw, Limited, and 
Richard Tilden Smith and to indemnify 
Tata Suns Limited against any consequ- 
ences of the non-obseivance thereof. Tney 
further undertook, if so required, to enter 
into separate agreements in their own 
names with F. b. Dinshaw, Limited, and 
Richard Tilden Smith in the same terms. 

Under ihe agency agreement between 
Tata Sons, Limited, and the Tata Power 
Company, Limited, which was dated 
September 24,1919, and the benefit of 
which the appellants thus acquired, the 
remuneration of Tata Sons, Limtted, for 
their services consisted of a commission of 
10 per cent. on the annual net profits of 
the Tata Power Company, Limited, with a 
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minimum of Rs. 50,000. whether that, com- 
pany should make any profits or not, and 
they were also entitled to have their ex- 
penses reimbursed. In return for this re- 
rouneration Tata Sons, Limited, undertook 
to use their best endeavours to promote the 
interests of the Tata Power Company, 
Limited. The agreement was declared to 
be assignable and the Tata Power Company, 
Limited, undertook to recognise any assig- 
nees as their agents and, if icquired, to 
enter into an identical agency agreement 
with such assignees. It was also declared 
to be lawful for Tata Sons, Limited, to 
assign the whole or any part of their 
earnings under the agreement. 

It appears that in 1926 the Tata Power 
Company, Limited, were urgently in need of 
financial assistance to the extentof over a 
crore of rupees. Tata, Sons, Limited, their 
then managing agents, who, as the Com- 
‘missioner of Income-tux putsit in his state- 
ment of facts, “had to tind the money”, 
approached P. E. Dinshaw, Limited, and 
Richard Tilden Smith who agreed to provide 
the necessary funds. Oneof the conditions 
on wnich they agreed to do so was that, in 
addition to the interest payable by the 


Tata Power Company, Limited, for the loan, | 


they should each receive from Tata Sons, 
Limited, two annas in the rupee, or 123 per 
cent. of the commission earned by ‘Tata 
Sons, Limited, under their agency agreement 
with the Tata Power Company, Limited. 
Two agreements embodying this obligation 
were entered into between Tata Sons, 
Limited, and F, E. Dinshaw, Limited, and 
Richard Tilden Smith, respectively, dated 
October 15 and 19, 1926, being the agree- 
ments referred to in the assignment by 
Tata Sons, Limited, of their agency business 
to the appellants. It will be observed that 
as the remuneration of Tata Sons, Limited, 
depended, subject to a minimum, on the 
prosperity of the Tata Power Company, 
Limited, they had an interest in assisting 
the Tata Power Company, Limited, to obtain 
the financial accommodation required for 
the conduct of their business. 

After the acquisition of the agency 
business by the appellants the Tata Power 
Company, Limited, in fultilment of their 
obligation under their agreement with 
Tata Sons, Limited, entered into a new 
agency agreement with the appellants 
dated December 17, 1929, in terms identical 
with those of their previous agreement 
with Tata Sons, Limited, and the appel- 
lants also entered into agreements with 
F, E. Dinshaw, Limited, and the adminis- 
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trator of the estate of Richard Tilden 
Smith wao had meantime died), dated 
February 23 and May 19, 1932, respective- 
ly, in terms identical with those of the 
Previous agreements between Tata Sons, 
Limited, and these parties. 

By this series of trausactions complete 
novation was effected with the result that 
the appellants came in room and place of 
Tata Sons, Limited, in all respects both as 
regards tae right to receive from the Tata 
Power Company, Limited,- the stipulated 
agency remuneration and as regards the 
obligatiun to pay out of that remuneration 
194 per cent. to P. E Dinshaw, Limited, 
and 124 per cent. to Richard Tilden Smith's 
administrator. 

In the year 1932 the appellants duly 
earned and received p2yment from the Tata 
Power Company of their commission of 
10 per cent. on ‘the net profits of that 
company and duly paid over to F. E. 
Dinshaw, Limited, and ito Richard ‘Tilden 
“Smith's administrator 124 i per cent. thereof 
each, or 25 per cent. in all. if 

The assessment of the appellants’ inrome 
for tax purposes for the fiscal year to 
“March 31, 1934, which is in question in 
the present appenl, is based on their ia- 
come, profits and gains for the year 1932 
and and the question is whether in: the 
computation for tax purposes of their 
income, profits and gains for that year they 
are entitled to deducta sum representing 
the 25 per cent. of the commission earned 
and received from the Tata Power Gom- 
pany, Limited, which they paid over to 
F. E. Dinshaw, Limited, and Ricnard Tilden 
Smith's administrator under the agreements 
abuve-mentioned. The gross commission 
received by the appellants was Rg, 5,17,248 
and the one-fourth thereof which they claim- 
ed to deduct Rs. 1,29,322. 

Under s. 10 (2) of the Indian Income Tax 
Act, the profits or gains of any business 
carried on by the. assesses are to be 
computed after making allowance for 
“IX, any expenditure (not being in the 
nature of capital expenditure) incurred 
solely for the purpose of earning such pro- 
fits or gains.’ 

The “Income Tax Officer refused to allow 
the appellants to deduct the sum in 
question in the computation of the profits 
or gains of their business and the Assis- 
tant Commissioner took the same view. 
Tue appellants then requested the respon- 
dent to refer to the High Oourt the 
legal question of the admissibility of the 
deduction, The respondent in doing ao, 
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expressed, as required by the Act, his 
own opinion which was also to the effect 
that the deduction was inadmissible. He 
founded his opinion on the case of the 
Pondicherry Railway Cumpany, Limited v. 
Commissioner of Income Taz, Madras (1), 
which he submitted was on all fours 
with the present case and he also referred 
to the case of the Bharat Insurance Com- 
pany v. Commissioner of Income Tax, 
Lahore (2), in which the Fondicherry's case 
U), was followed. 

The questions of law as formulated by 
the Commissioner of Income Tax were as 
follows :— 

“(1) Whether in the circumstances of the case 
and in view of the provisions of ss, 4 (1) and 10 
of the Act, the assessee company has been correctly 
assessed on the total amount of Rs. §,17,288, receiv- 
ed by it as profits and gains of the business 
carried on by it as the managing agents of the 
Tata Power Uo., Lid, 

(2) Whether under the provisions of s. 10 of 
the Act or under any other provision thereof the 
assesses company is entitled to have a deduction 
from the said profits and gains amounting to 
Rs, 5,17,288 to the extent of Rs. 1,29,322 paid by it 
to certain parties under the agieements, Ex. F 
and G [being the agreements between the appellants 
and F, E. Dinshaw, Limited, and Richard Tilden 
Smith's administrator respectively] on the ground 
that this latter amount was nothing but expendi- 
ture incurred solely for the purpose of earning 
the said profits or gains oron any other 
ground.” i 

In the High Court the appellants were 
also unsuccessful. The Chief Justice Sir 
John Beaumont in his judgment held 
that the whole 10 per cent. commission 
received by the appellants from the Tata 
Power Company, Limited, was properly 
included without deduction in the assess- 
ment of the profits or gains of the appel- 
lants’ business, in conformity with the 
decision in the case of C. Macdonald < 
Co. v. Commissioner of Income Tax, Bombay 
(3), within which the learned Chief Justice 
said that the present case exactly fell. 
He further expressed the opinion that the 
question whether the expenditure in ques- 
tion was incurred solely for the purpose of 
earning the protits or gains of their business 
was a question of fuct and that as there 
was no finding of fact ôn which the Court 

(i) 58 I A 239; 132 Ind. Cas, 619; (1931) AL J 
451; AI R1931 PO 165; 35 CW N 895, (1931) M 
W N Tul; Ind. kul, (1931) P O 203; 34 L W 284; 61 
X L J 25l; 33 bom, L R 1263; 51 M 991; 54 C L J 381 
(P 0). 
oe 61 IA 41; 147 Ind, Cas. 899; 6R PC 100; lL 
O WN 242; 39 L W 250; AIR 1934 PO 45; (1931) 
M W N1193; 330 W N375: (1984) A L J 236; 36 
Bom, L R401; 66M Ld 391; 15 Lah. 224; 59 OLJ 
175 (PU). 

(3) 37 Bom. L R 126;7 1 TC 466; 156 Ind’ Cas 
274; AI R 1935 Bom. 197;7 R B 497, 
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could hold that the deduction claimed was 
one falling within the statute, the question 
must be answered in the negative. By 
their order of March 27, 1935, tue High 
Court accordingly answered the fist of 
the questions stated by the Commissioner 
in the affirmative and tke secund in the 
negative. 

In the case of C. Macdonald & Co. (3) to 
which the learned Chief Justice refers, the 
assessee carried on the business of manae- 
ing agents of another company from 
whom they received a commission for their 
services. This commission the assessees 
were bound under an agreement to share 
with certain third parties and they claim- 
ed that the shares of their commission 
which they paid over to these third parties 
should be excluded or deducted in the 
computation of the profits or gains of 
their agency business. The Ccurt held 
that the case was governed by the decision 
in the Pondicherry case (1) and that the 
whole commission received by the asses- 
sees must be included without deduction 
in the computation of their income for 
tax purposes. 

Before their Lordships Counsel for the 
Crown did nob seek to support the judg- 
ment of the High Oourt in the present 
case on the ground that it was ruled by 
the decision in the Pondicherry case (1) and 
in their Lordships’ view he was well-advised 
in recognising the clear distinction between 
that case and the present case. In the Pon- 
dicherry case (1) the assessees were under 


‘obligation to makeover a share of their 


` 


profits to the French Government. Profits 
had first to be earned and ascertained be- 
fore any sharing took place. Here the 
obligation of the appellants to pay a 
quarter of the commission which they re- 
ceive from the Tata Power Company, 
Limited, to F. E. Dinshaw, Limited, and 
Richard Tilden Smith’s administrator is 
quite independent of whether the appellants 
make any profit or not. Indeed, if on their 
year’s operations as a whole they were to 
make a loss and incur no liability to 
income-tax, they would nevertheless have 
to pay away a quarter of the commission 
in question to the parties named. The 
commission in truth is not prolit or gain: 
it is only an item or factor in the com- 
putation of the appellants’ profits or gains, 
Their Lordships regard this as a funda- 
mental distinction. In the case of 0, 
Macdonald & Cu. (3), it would rather appear 
that the commission which was received 
by the assessees and which they were 
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bound to share with certain other parties 
was the sole source of income of the 
assessees, but, be this as it may, the 
decision in that case cannot be supported 
by the authority of the Ponaicherr, case (1) 
on whatever other ground it may be justitie. 

It was not questioned by Counsel for 
the Crown that, if the present, question 
had arisen with Tata Sons, Limited, they 
would, under s. 10(2) (iz), have been entitl- 
ed on the facts stated to deduct their pay- 
ments to F. E. Dinshaw, Limited, and 
Richard Tilden Smith as being expenditure 
incurred solely for the purpose of earning 
their profits or gains. But he submitted 
that after the acquisition of the agency 
business by the present appellants the 
payments assumed a different character. 
The appellants, he said, did not take uny 
part in obtaining the loans nor did they 
incur the liabilities in question in the 
course of rendering any services to their 
principals. The obligation to make the 
paymenis in question was taken over by 
them as part of the transaction whereby 
they acquired the agency business from 
Tata Suns, Limited, and the payments were, 
therefore, mace not for the purpose ot 
earning profile in the conduct of the 
agency business but in fultilment of the 
terms on which they purchased the business. 

Treir Lordships recognise and the decided 
cases show how difficnlt it is to discriminate 
between ` expenditure which is, and 
expenditure which is not, incurred 
solely jor the purpose cf earning profits 
or gains. 
ships have reached the conclusion that the 
„payments in question were not expenditure 
so incurred by the appellants. They were 
certainly not made in the process of earning 
their profits; they were not payments to 
ereditors for goods supplied or services 
rendered to the appellants in their business; 
they did not arise outof any transactions 
-in the conduct of their business. That 
they had.to make those payments no doubt 
affected the ultimate yield in money to 
them from their business but that is not 
the statutory criterion. They must have 
taken this liability into account when they 
agreed to take over the business. In short, 
the obligation to make these payments 
was undertaken by the appellants in con- 
sideration of their acquisition of tue right 
and opportunity to earn protts, that is of 
the right to couduct the business, and not 
for the purpose of producing protits in 
the conduct of the business. 
chaser of a business undertakes to the 


In the present case their Lord-. 


‘dismissed and tne order of 


If the pur-’ 
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vendor as one of the terms of the 
purchase that he will pay a sum 
annually to a third party, irrespective of 
whether the business yields any proits of 
nol, it would be difficult to say that the 
annual payments were made solely for the 
purpose of earning the profits of the 
business. It would seem to make no 
difference that the annual sum should be 
made payable out of a particular receipt 
of the business, irrespective of the earning 
of any profit from the business as a whole. 
The case of a transferee of a business under- 
taking liability, for example for the rents 
under current leases of the premises in which 
the business wes carried on by the transferor 
and is to be carried on by the transferee 


_is quite a different case, for the rents 


paid are clearly an outlay necessary for 
the earning of profit. In the case of 
Robert Addie & Son's Colieries, Ltd. 
v. Commissioners of Inland Revenue . (4), 
the Lord President Olyde, dealing with 
corresponding words in the British Income 
Tax Act, says at p. 235* : | 

“What is ‘money wholly and exclusively laid out 
for the purposes of the trade’ is a question which 
must be determined upon the principles of ordinary 
commercial trading. It is necessary, accordingly 
to attend to the true nature of the expenditure, 
and to ask oneself the question, Is it a part of 


“tha Company's working expenses; is it expenditure 


laid out as part of the process of profit earning ?” 

Adopting this test their Lordships are 
of opinion that the deduction claimed by 
the uppellunis is inadmissible as not being 
expenditure incurred sulely for the purpose 
of’ earning the proats or gains of the 
business carried on by the appellants. 
They thus reach the same result as the 
learned Judges of the High Court but on 
different grounds, and wiey would only 
add in conclusion that with all respect 
they do not share the view expressed by 
the learned Chief Justice that the question 
whether the payments in question were 
admissible deductions under s. 10 (2) (ix) 
was uot open to argument in the High Court 
on tne facts as found. 

Their Lordships will accordingly humbly 
advise His Majesty toat the appəal be 
the Hign 
Court of Marea 27, 1935, be affirmed. The 
respondent will have nis costs of tne appeal, 

N. f Appeal dismissed., 
Solicitors for the Appellants: —Messrs. 
Stanley Johnson & Allen. 

Solicitors for tue 
Solicitor, India Office. 


(4) (1921) 8 0 231; 8 Tax Cas, 671. 
*Page of (1924) 8. U.—[ Bd], 


Respondent: —Tne 





1937 
OUDH CHIEF COURT 


Oriminal Revision Application No. 150 
of 1936 
March 30, 1937 
SMITH, J. 
SITA RAM—APPLICANT 
VETSUS 
BMPEROR-—OOMPLAINANT—OpPPOSITE 
Party 

Criminal . trial—Revision Abatement — Revision 
against sentence of fine—Whether abates by reason 
of applicunt’s death —Penal Code (Act XLV of 1860), 
8.70 —Scope of. 

A revisional application against a sentence of fine 
will not abate by reason of the death of the appli- 
cant. Underthe provisions of s. 70, Penal Code, the 
death of an offender does not discharge any property 
which would, after his death, be legally liable for 
his debts from liability to discharge any fine due 
from him, 

Cr. R. App. for revision of the order of the 
ne Judge, Lucknow, dated October 8, 

Mr. S. S. Chaudhari, for the Appli- 
cant. 

Mr. Chatterji for Ram Dayal, for the 
Opposite Party. | 

Order.—Tuis is an application in reyi- 
sion by two men Sita Kum and Rattan, 
both tambolis by caste, who were convict- 
ed by a Special Magistrate of the first 
class under “s, 500, Indian Penal Code. 
Sita Ram was ordered to pay a fine of 
Rs. 60 or in default, to undergo simple 
imprisonment fur two months. Rattan was 
ordered i0 pay atine of Ks. 30 or in 
default, to undergo simpie imprisunment for 
one month. 

It is said that one Ram Dayal, who also 
isa tambolt by caste, was selling betel 
leaves at a place calied Bangalu Bazar 
co February 19, 1936, when Situ Ram and 
Rattan accused bim of naving stolen the 
betel leaves that he was selling from their 
bhit. They took bım tirst to Kishenpur 
Kauria, where they repeated the accusation 
before villagers, and after that they 
took him to a Police Station, where a 
report of thefs was made. Ram Dayal, it 
appears, was kept in custody for a week 
and Was then released. Afterwards he com- 
plained to a panchayat of nis community, 
but tue panchuyat accepted the story of 
Sita Ram, witu we result that Ram Dayal 
Was Punished by uis caste fellows. Atuer- 
wards he lodged a complaint against wita 
Ram and Kattan under s. 5UU, ludian 


Penal Uode, aud they were convicted 
and sentenced as has already been set 
forth. 


The learned Magistrate did not believe 
that the betel leaves that.Ram Dayal was 
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selling ou the day in questicn were stolen, 
and came to the conclusion that the accus» 
ed men, on account of previous enmity, had 
lodged a baseless and malicious report 
against Ram Dayal. The learned Sessions 
Judge of Lucknow thought that the accu- 
sation of theft against Kam Dayal was not 
made in good faith, and he dismissed the 
appeal that was preferred by Sita Ram and 
Rattan. This application fer revision was 
preferred by Sita Ram and Rattan but 
Rattan has since died. 

It seems to me that on the findings of 
fact of the Conrts below, with whicn findings 


I see no reason to interfere the two men 


in question were properly convicted. Ib 
is suggested in the grounds of this applica: 
tion that the applicants were entitled to 
the benefit of Exceptions Nos. 1, 8 and 9 
to s. 499, Indian Penal Code, but it is 
clear that on the facts found the applicants 
are not entitled to the benefit of those 
exceptions. The point is not taken in the 
grounds of the application, but it occurred 
to me that the charge ought to have been 
more strictly contiined to one or other of 
the individual oceasions on which this false 
accusation was made against Ram Dayal, 
but I see no reason to think that there 
was any legal defect in that respect. It 
was really a false charge of theft made 
against Ram Dayal, the cnarge being per- 
sisted in on four different occasions. 

The death of the applicant Rattan intro- 
duces å light complication into the matter. 
Under the provisions of s. 431 of the Code of 
Criminal Procedure: 

“Bvery appeal under s. 417 shall abate on the 
death of the accused, and every other appeal un ler 
this chapter (except an appeal froma sentence of 


fine) shall finally abate on the death of the 
appellant.” 


There are no similar provisions in th3 
Code as regards revisions, but the same 
principle would seem to apply, so that a 
revisional application against a sentence of 
fine would not abate by the reason of the 
death of the applicant. Under the provi- 
sions of s. 70, Indian Penal Code, the death 
of an offender does not discharge any 
property which would, after his death, be 
legally liable for his debts from liability 
to discharge any fine due from him. In 
the present case, if Ratan left any property, 
his heirs will be tue only persons wo suiter 
if this tine is realised, and I accordingiy 
reduce the fine of Rs. 30 passed against 
him to oneof Rs, 5. The conviction and 
the sentence of Sita Ram are maintained. 

N. “Order accordingly, 
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ALLAHABAD HIGH COURT 
Letters Patent Appeals Ncs. 103 and 104 

: of 1925 
October 9, 1936 


SULAIMAN, O J. AND RACHRPAL SINGH, J. 
BENI MADHO RAO AND 0OTHERS— 


APPELLANTS 
VETSUS 
SRI RAM CHANDRAJI MAHARAJ— 
RESPONDENT 
Letters Patent (All), (1866), cl. 10—Judg- 


ment, meaning of—First appeal—Death of one of 
parties—Two sets of claimants seeking to be brought on 
record- One set ordered to be impleaded—Order, if 
"judgment.’ : 

The term ‘judgment’ in the Letters Patent of the 
High Court means in civil cases a decree and not 
@ judgment in the ordinary sense, A distinction 
exists between a decree and judgment as contei- 
platéd in the Code of Civil Procedure in which the 
judgment contains the reasons and the decree 
embodies the-inal order which governs the rights 
ofthe parties, 

In a first appeal pending before the High Oourt 
one ofthe parties died and two sets of claimants 
filed applications to be brought on the record as 
his legal representatives. The Oourt came to the 
conclusion that the contesting respondent should be 
considered as the legal representative of the deceas- 
ed and accordingly dismissed the application of the 
present appellants. An appeal was preferred against 
this order : 

Held, that the word ‘judgment’ in the Letters 
Pateni could not be extended to such cases. So far 
asthe two rival claimants were concerned, the ques- 
tion as to who was the legal representative of the 
deceased had nct been finally adjudicated upcn and 
could be re-agitated as between them. It was, there- 
fore, nota final adjudication of the rights of the 
parties by the Court at all. Allthat was necessary 
was to bring onthe record some person who was 
found to be the legal representative of the deceased 
so that the case may be proceeded. with and the 
rights of the opposite party finally determined. 
Consequently no Letters Patent appeal lay from the 
order. Sevak Jeruchand Bhogi Lal v. Dakore Temple 
Committee (2) and Sital Din v. Anant Ram (3), ol- 
lowed. 

[Case-law discussed.] 


L. P. A. agaiast the judgmentof Mr. 
Justice Mullah, dated October 3, 1935. 

Messrs. Wozir Hasan, M. L. Chaturvedi 
and S.M. Salman, for the Appellants. 


Judgment.—A preliminary objection is 
taken tothe hearing of this appeal that 
no appeal uider cl. 10, Letters Patent, lies 
at all.” Ina first appeal which was pending 
before a learned Judge of this Court one 
of the parties died andtwo sets of claim- 
ants tiled applications to be brought onthe 
record as his legal representatives. The 
learned Judge after going into the matter 
at considerable length came to the conclu: 
sion that the.contesting respondent should 
be considered as the legal representive of 
the deceased ond accordingly dismissed 
the application of the present appellants, 
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The present appeal’ has been preferred 
from this order. The first question is 
whether the order appealed against was a 
judgment within the meaning of cl. 10, 
Letters Patent. When the old Code of 
Givil Prozedure was in force there were 
observations mede in a Full Bench case of- 
this Court, Muhammad Naim Ullah Khan 
v Ihsan Ullah Khan (1), which might sug- 
gest that judgments wituin the -meaning 
of cl. 10 would be orders under the Code. 
of Civil Procedure which were appealable, 
and not those which were not appealable, 
but there was no such clear decision. In 
Sevak Jerachand Bhogi Lal v. Dakore 
Temple Committee (2), at p. 558* their 
Lordships of the Privy Council in course of 
their judgment remaiked that the term 
“judgment” in Letters Patent of the High 
Gourt meant in civil cases a decree and 
not a judgment in the ordinary sense. 
Their Lordships were obviously drawing a 
distinction between a decree and judgment 
as contemplated in the Code of Civil 
Procedure in which the judgment contains 
the reasons and the decree embodies the 
final order which governs the rights of the 
parties. This case was considered by a Full 
Bench of this Courtin Sital Din v. Anant 
Ram (3), and it was held that an appeal lay - 
from an order of remand passed by a 
single Judge of this Court, although such 
an order under the Code of Civil Procedure 
would be an crder of remand and not a 
decree as detined in s. 2, Civil Procedure 
Code. 

In a recent Full Bench case of this 
Court, namely Shuhzadi Begam v. Alakh - 
Nath (4), it was pointed out that in con- 
sequence of the view expressed in Sital 
Din's case (3), it could not be held that 
no appeal would lie from an appealable 
order which did not amount to a decree under 
the Civil Procedure Code. It was also 
pointed out thatthe observations made in 
certain earlier cases, that an order which 
is not appealable under the Civil Procedure 
Code would not be a judgment within the 
meaning of the Letters Patent, could not be 
considered as containing any exact defini- 
tion of judgment, but-a mere rough rule of 

(1) 14 A 226; A W N 1892, 14 (F B). 

(2) 23 A L J555;°87 Ind. Cas. 3138; A IR 1995 
PU 155; 49M Ld LR 6 AP U 117; (1925) M 
W N 474; 20 W N 535; 41CL J 628; 22 L W 246; 
27 Bom. L R872; 30 O W N 459 (P C). 

(3) (1933) AL J 127; 142 Ind. Cas. 331; A I R 1933 
All. 262; 55 A 326; Ind Rul (1933) All. 106 (F B). 


(4) (1935) A L J 681; 157 Ind, Cas. 317; A I R 1985 
All, 620; 1935 A LR778; BRA 171 (Œ B). : 


+*Page of 23 A. L J.—(Hd,| 5 


1937 


nterpretation. There can be no doubt that 
>» Narrow construction has been put on 
the word “judgment” in the Letters 
Patent, and since the observation made by 
their Lordships of ihe Privy Council in 
Sevak Jeranchod Bhogi Lal's case (2), the 
word “judgment” cannot be taken in its 
widest scope. It is quite clear that if 
this dispute had arisenin the trial Court 
and an order had been passed by that 
Court, no appeal would have lain to the 
High Court from an order substituting 
the contesting respondent as the legal 
representative of the deceased. An order 
of this kind is not made an appealable 
order under the Code. There is no greater 
hardship if a similar order of a learned 
Judge of this Court isnot appealable. That 
may not bean absolute test, but it cer- 
tainly furnishes a guidance. It has been 
held recently by a Bench of this Court in 
Antu Rai v Ram Kinker Rai (5), that an 
order declaring a particular person as the 
legal representative of the deceased would 
not operate as res judicata between ihe 
claimants ina subsequent suit, though of 
course for purpose of the subject-matter 
of the dispute inthis case the question as 
between the claimants and the opposite 
party would not beallowed to be re-agitat- 
ed. No authority of this Court has 
been cited: on behalf of the appel- 
lants to show that this Court has enter- 
tained an appeal from an order, which 
was not appealable under the Civil 
Procedure Code, since the pronouncement 
of their Lordships of the lrivy Councii. In 
Sital Dinv Anant Ram (3), the order was 
of remand which would have been appeal- 
able under the Code if passed by the lower 
Court. In Shuhzadi Begam v. Alak Nath 
(4), the appeal was not admitted from an 
order which would not have been appealable 
in such cases. 

The learned Counsel for the appellants 
relies on the case in Shivaji Puonja Kothar 
v. Ramjimal Babulal 6). But that was a 
case of an appeal from an order refusing 
to set aside an award which, if made by 
the lower Court, would have been appeal- 
able under s. 104, Civil Procedure Code. A 
Benen of the Calcutta High Court in 
Durga Prasad v. Kuntichandra Mukherji 
(7), entertained an appeal from an order 

(5) (1936) A LJ 622; 163 Ind. Cas, 283; A IR 
me All, 412; 9R A 1; 1936 A LR 536; 58 A 

(6) 55 B 452; 129 Ind. Cas. 886; AI R 1931 Bom. 
125; 32 Bom. L R 1630 

(7) 61 0670; 154 Ind, Oas, 645; A IR 1935 Gal. l;e 
38 U WN 818; 7 R 0504. 
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refusing tostay a suit under s. 10, Civil 
Procedure Code, and the Rangoon High 
Court in C E. Dooply v. M. E. Moola (8), 


entertained a Letters Patent appeal 
from an order refusing to implead 
certain applicants as parties to a 


suit under s. 92, Civil Procedure Code. 
With great respect, we are unable to agree 
that the word “judgment” in the Letters 
Patent could be extended to such cases, 
So faras the two rival claimants are còn- 
cerned, the question as to who is the legal 
representative of the deceased has not been 
finally adjudicated upon and can be re-agi- 
tated as between them. It is, therefore, not 
a final adjudication of the rignts of the 
parties by the Court at all. All that was 
necessary was to bring on the record some 
person who was found to bethe legal 
representative of the deceased so that tne 
case may be proceeded with and the rights 
of the opposite party finally determined. 
Weare accordingly of the opinion that in 
view of the rulings of this Court no Letters 
Patent Appeal would lie from an order of 
this kind. 

It has been urged on behalf of the appel- 
lants that there would bea great hardsuip 
on personsin their position if no appeal 
were allowed inasmuch as the appeal would 
be decided in their absence and they may 
be very seriously prejudiced, particularly 
if the. rival claimant secretly colludes with 
the respondent or allows the appeal to be 
dismissed for want Of prosecution or for 
default of appearance. It seems to us 
that an appeal cannot be entertained on a 
mere ground like this. Under s. 107, sub- 
s.(2) an Appeallate Gourt possesses all the 
powers which the original Court possesses 
subject to any conditions and limitations 
that may be prescribed inthe Code. Under 
O. L, r. 10, sub-r. (2) power is conferred on 
the original Court in certain circumstances 
to implead afresh party or implead a new 
person as a party. Where a person is 
sought to be impleaded against his will 
who was nota party in the Court below 
the position would be different for under 
©. XLL r. 20, such a power could not bə 
exercised by the Appellate Court 89 4s to 
enable it later on to passa decree against 
him: See the case in Pachkauri Ruut v. 
Ram Khilawan Chaube (9) and Firm Shiam 
Lat-Joti Prasad v. Dianpat kai (10) Bat 

cn) 5 R 263; 103 Ind, Cas. 261; AI R1927 kacg 
Lod 


dU. 

(9) 37 A 57; 26 Ind. Cas, 25; A 1 R 1914 AN, 293; 
12'A L J 1277. 

(10) 47 A 853; 88 Ind, Cas. 493; A I R1925 AlL 
188; BAL J 791, 
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where the party concerned himself applies 
tobe made a pro farma defendant or 
pro forma respondent in order to 
prevent fraud or collusion without asking 
fora fresh opportunity to file a written 
statement or produce evidence, the case may 
stand on a different footing and the Court 


may in the interest of justice implead him. | 


We, therefore, do not think that this, consi- 
deration should weigh against the view 
which has prevailed in this Court that the 
word “judgment” used in the Letters Patent 
is used in a restricied sense and does 
not cover all cases of orders passed by a 
single Judge of the High Court. We think 
that the preliminary objection prevails 
and we accordingly dismiss the appeal with 
costs | 
N. l Appeal dismissed. 


.OUDH CHIEF COURT 
Civil Miscellarecus Application-No. 47 
_ ` of 1937 Filed in 
First Civil Appeal No. 129 of 1936 
March 12, 1937 
Srivastava, C. J. AND Suis, J. 
Lala BEM MADHO AND ANOTHER 
~~A PPLICANTS 
versus 
Musammat KANIZ ZOHRA BEGAM 


—Oppositu Party 

U. P. Encumbered Estates Act (XXV of 1924); 
as. 18, 35- Court of Collector, if subordinute to 
Chief Court—Stay of proceedings contemplated -by 
ss. 18 and 35—Whether can be made by Chief Court 
in exercise of inherent powers—Applicction under 
sg, 18, 35—Whether application jor execution— 
Remedy of aggrieved party—Civit Procedure Code 
(Act V of 1908), s. 15), O. ALI, r. 5— Applicability, 

The Court of the Collector or of the Sub-Divisional 
Officer is not subordinate to the Chief Court and 
the jurisdiction exercised by these Courts under 
ss. 18 and 35 of the U.P, Encumbered Estates Act 
is quite independent. of the Civil Courts. 
there can be no question of the exercise of any in- 
herent ‘powers of the Chief Court in staying pro- 
ceedings contemplated by ss.18 and 35. Further, 
the application under ss. 18 and 35cannct be re- 
garded as an application for execution of the decree 
of the Specis] Judge, and O. XLI, r. 5 cfthe Ccde 
of Civil Procedure also can, therefore, have no ap- 
plication. .The proper remedy of the party aggriev- 
ed is tomove the Ccllector to stay proceedings for 
delivery ot possession until the decision of the appeal 
filed in the Chief Oourt. 

O. Mise. App. unders. 141, Civil Procedure 
Code, for ‘slay of ‘ proceedings, filed cn 
behalf of the abcve named applicants, the 


Therefore, 


following oider was paseed by this Hen'ble 


Court. 

My. P. D. Rastogi, for the Applicants. 
Mr. -Habib Ali Khan,- for the Opposite 
Party. - 
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“The Special 
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Judgment.—The admitted facts of the 
case ule that the opposite party made an 
application under s. 4 of the U. P. 
Encumbered Estates Act which was sent by 
the Cullector to the Special Judge, for 
diepcsal. The applicants were in posses- 
sion of certain property of the oppcsite 
perty under a usufructuary mortgage. 
Judge, after making the 
necessary inquiry into the various claims, 
passed a money decree in favour of the 
applicants under s. 14, cl. (7) of the 
Encumbered Istates Act, and sent the 
decree to the Collecter under s. 19 of that 
Act. The oppcsite party made an applice- 
tion to the Collector under ss. 18 and 35 
alleging that the effect of the decrce of 


“the Special Judge was to extinguish the 


mortgage, and claiming to be put in posses- 
sion of tha mortgaged pr perty. In the 
meantime the applicants have filed an 
appeal to this Court against the decree of 
the Special Judge,and theappeal is pend- 
ing in this Court, The applicants objected 
against delivery . of possession being 
made pending tLe decision of the appeal, 
but the Sub-Divisioual Officer, who is 
Gealing with the matter on behalf of the 
Collector, ordered tLat unless a slay order 
is made by this Court possession will be 
delivered to the opposite party. ‘Lhere- 
upon the applicants made the present 
application to this Comit praying for stay of | 
the delivery of pcssession tll the decision | 
of the appeal pending in this Court. 
‘his application purports to have been 
made under s. 151 of the Code of Civil 
Procedure. We are of opinion that s.151 | 
has no application to the facts of the case. 
The Court of the Collector or of the 
Sub-Divisicnal Officer is not Subordinate 
to this Court, and the jurisdicticn exercised 
by these Couris under ss. 18 and 35 of 
the Encumbered Estates Act is quite 
independent of the Civil Courts. In the 
circumstauces il appears to us that there 
can be no question cfthe exercise of any. 
inherent powers of this Court in staying 
prcceedings ccntemplated by ss. 18 and 35 
of the kneumbered Estates Act. lt is 
equally cbvious that the application under 
ss. 18 and 35 cannot be regaided as an 
application for execution of the deciee 
ot the Special Judge, and O. XLI, r. dof 
the Cide ul Civil Procedure also can, tLere- 
fore, have no application. , 

lt has been argued that tLe opering 
words of 8.18 are subject to the right of 
appeal or revision conferred in Chup. VI, 
‘and that this Court as a Court of Appeal 


1937 


can, therefore, control the action of the 
Collector in pursuance of the provisions 
of s. 18. We regret we cannot accede 
to this argument. It isno doubt true that 
the provisions of this section relating to the 
extinguishment of the previous rights are 
subject to the result of any appeal or 
revision, but that cannot give this Court a 
right to interfere wth delivery of posses- 
sion, which has to be made by the 
Collector under s. 35 of the Encumbered 
Estates Act. Weare, therefore, of opinion 
that the present application made to this 
Court is misconceived. The proper remedy 
of the applicants is to move the Collector to 
stay proceedings for delivery of possession 
until the decision of the appeal filed in this 
Oourt. It will, of course, be open to the 
applicants to urge in support of such an 
application that the provisions of the section 
being subject to the result of the appeal 
filed in this Court, the Collector might 
properly in the exercise of his discretion 
await the result of the appeal before 
disturbing the statusquo as it existed 
at the time when the decree was passed 
by the Special Judge, and put the appli- 
cants to such terms as he might think 
proper for safeguarding the interests of the 
opposite party. But in any case we are 
clearly of opinion that this Court has no 
power, either under s. 151 or under O. XLI, 
r. 5, to stay the proceedings pending before 
the Collector. We accordingly reject this 


application. We make no order as to 
costs. 
N. Application rejected. 





LAHORE HIGH COURT 
Civil Reference No, 19 of 1935 
March 16, 1936 
ADDISON AND ABDUL Rasuip, JJ. 
NAWAL KISHORHE-KHARAITL LA L- 
PETITLONERS 
1ersus 
COMMISSIONER or INCOME TAX— 
OPPosITA PAkTY 

Income Tax Act (XI of 1922), ss. 32 (3), 33, 34— 
Order of assessment—Appeal—Disposal under s. 32 
—Commisstoner, if can enhance assessment—Whether 
he can suo motu enhance assessment—Order of assess- 
meat by Income Tax Officer relying on accounts sub- 
mitte!-~Commissioner enhancing it without issuing 
notice within one year—Legality. 

When an assessee files an appeal from order of 
assessment by the Income Tax Officer, the Commis- 
sioner can tuke action under s. 33, Income Tax Act, 
and proceed to enhance the assessment after having 
disposed of the assessee’s appeal under s 32. The 
exercise of the powers of review under s. 33, would, 
however, be subject to the limitation provided im 
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s 34. Jesa Ram v. Commissioner of Income Tas 
(24), relied on. fp. 185, col. 1.] 

The use of the word “thereon” in sub-s. 3 tos, 32 
implies that the Commissioner, when dealing 
with the appeal under s. 32, can pas orders only 
with respect to the subject-matter of the apneal, and 
cannot suo motu proceed to enhance an assessment 
which he has the power to do under s. 33 of the 
Act Ifthe Commissioner calls for the reenrds of a 
ease after disposing of the appeal preferred to him 
against the order of an Assistant Commissioner he 
would he exercising powers of review in respect of 
proceedings which have been taken by an authority 
subordinate to him and not in respect of proceed- 
ings taken by himselfas a Court of Appeal. [ibid.| 

Relying upon the accounts submitted by assessee 
firm, the Income Tax Officer passed an order of 
assessment, but the Commissioner enhanced it, by 
estimating the inrome for himself, and without 
issuing notice within the period of one year: 

Held, that the difference between the estimates 
of the Income Tax Officer and the Commissioner 
was income that had escaped assessment and 
the Commissionsr was not entitled to enhance 
the assessment without issuing notice. Madan Mohan 
Lal v. Commissioner of Income Tax, Punjab (1), 
relied on. Rajendra Nath Mukerji v. Commissioner 
of Income Tax (2), explained. 

O. Ref. from the Commissioner of the 


- Income Tax, Punjab, N.-W. F. and Delhi 


Provinces, Lahore, dated March 27, 1935. 

Messrs. Mehr Chand Mahajan and Bhag- 
wat Dayal, forthe Petitioners, 

Messrs. J. N. Aggarwal and 9. M. Sikri, 
for the Opposite Party. 

Abdul Rashid, J—Under s. 66 (2), 
Income Tax: Act, the Commissioner of 
Income Tax, Punjab, has referred the fol- 
lowing questions of law, arising out of 
the assessment for the year 1932-33 on 
Messrs. Nawal Kishore-Kharaiti Lal to 
this Court : 1) Was there any material 
upon which the Commissioner could de- 
termine as fact that the assessee’s Agra 
Jewellery accounts were not true and com- 
plete, that his Delhi Jewellery accounts 
were not a complete account of the rele- 
vant sales, and that the Income Tax 
Officer's estimate of the profits of the said 
Delhi Jewellery business was helow the 
actual profits ? (2) Was the Commissioner's 
determination in respect of 1932-33 assess- 
ment barred by time atthe date of order, 
October 8, 1934, by the provisions of s 34 ?” 
Bv its order dated June 11, 1935, this Court 
directed tLe Commissioner of Income Tax, 
Punjab, tostaie the case on the following 
further question of law: '3) Whether the 
Commissioner could take action unders 33 
and preceed to enhance the assessment, after 
having disposed of the assessee’s appeal 
under s. 32, Income Tax Act.” 


The assessee is known as the leading 
wholesale jeweller in Delhi running a 
business that has been in existence for over 
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a hundred years. For the year 1932-33 the 
assessee was assessed on a total income of 
. Rs. 18,494 unders. 23 (3) of the Act. The as- 
sessment order was passed by the Income 
_ Tax Officer on July 22, 1933. In his return 
the assessee had shown h's gross income 
from the sales of jewellery at Rs. 26,553. 
He had also shown an income of Rs. 4,724 
from the sales of precious stones. The 
Income Tax Officer accepted these figures 
so far as tLe sales of jewellery and precious 
stones were concerned. He was, however, of 
the opinion that the flat rates of 10 per cent. 
. and 5 per cent. profits respectively applied by 
the assessee were loo low, and as there was 
no proof in support of these rates, he applied 
the rates of 20 per cent. and 15 per cent. 
profits respectively regarding jewellery 
sales and sales of precious stones. The 
Income Tax Officer thus accepted the cor- 
rectness of the assessee’s accounts so far 
as sales were concerned, but enhanced the 
Tate of profit applicable to the sales. 
Against this assessment the assessee pre- 
ferred an appeal to the Assistant Commis- 
` sioner of Income Tax. The Assistant Com- 
missioner served on the assessee a notice 
under 8.31 of the Act to show cause why 
-certain items of expenditure which had 
' been allowed by the Income Tax Officer 
should not be disallowed and the income 
enhanced by this amount. By means of 
his order dated October 31, 1933, the As- 
sistant Commissioner of Inccme Tax dis- 
missed the assessee’s appeal, and then 
enhanced the assessment by a sum of 
Rs. 4,512. The Income Tax Officer had al- 
_ lowed the assestee Rs. 1,099 on account of 
‘motor car expenses relating tothe Agra 
` branch and Rs. 1, 5-8. as motor car expenses 
relating to the Delhi shop. Both these items 
were disalluwed by the Assistant Commis- 
. sioner of Income Tax. Rs. 1,825 had been 
‘allowed by the Inccme Tax Officer as ex- 
| penses of litigation with reepect to certain 
suits. This sum was also disallowed by 
the Assistant Commissioner. The enhance- 
ment thus consisied of the disallowance of 
certain expense items which had been al- 
lowed by the Income Tax Officer, 

Against the order enhancing the assess- 
ment, the assessee preferred an appeal to 
the Commissioner of Income Tax under 
s. 320f the Act. .The Commissioner par- 
. tially accepted this appeal in so far as to 
allow Rs. 200 as motor car expenses for 
the Agra brench and Rs. 500 fcr the Delhi 
shop. In other respects this appeal was 
dismisred by the Commissioner by his 
order dated September 3, 1934. It appears 
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that on the same date the Commissioner 
of Income Tax issued a notice to the assessee 
under s. 33 of the Act toshow cause against 
enhancement so faras his income from 
sales of jewellery was concerned. On Oc- 
tober 8, 1934, the Commissioner of Income 
Tax passed an order, inexercise of his 
powers of review under e. 33. and enhanc- 


ed the income from sales of jewellery to` 


Rs. 50,000 from Rs. 26,553. This reference 
is mainly concerned with the questions of 
law arising out of the enhancement. allud- 
ed to above. As mentioned above the 
books of the assessee show Rs. 26,553 as 
income from sales of jewellery. The Income 
Tax Officer had accepted this figure as 
correctly representing “sales of jewellery” 
by his order dated July 22, 1933. The Com- 
missioner of Income Tax, by his order, 
dated October 8, 1934, raised this figure 
to Rs. 50,600. ; 

The first question for determination is 
whether the sum of Rs. 23,447 (being the 
difference between Re. 50,000 and Rs. 26,553) 
can be regarded as income which had 
“escaped assessment” within the purview 
of s. 34 of the Act. The Commissioner 
was of the opinien that the sales were 
greatly understated at both the Agra and 


the Delhi shcps and that the sales total was | 


not, therefore, complete and true in fact. 
The meaning of the Crmmissioner appears 
to be that a number of sales were not en- 
tered in the account books of the assessee 
and thusthe sum of Rs. 26,553 did not re- 
present the total amount realized by the 
assessee. It was contended bv the Jearned 
Counsel for the assessee that in the circum- 
stances alluded to above, the sum of 
Rs. 23.447 must be regarded as income 
which had “escaped assessment” during 
the year 1932—33 and that as no notice was 
served on the assessee within one year of 
the end of the assessment year the Com- 
missioner could not proceed to re-assess 
such income in view of the provisions of 
s. 34 ofthe Act. Reference may be made 
in this connection toa Full Bench ruling 
of this Court reported in Madan Motan Lal 
v. Commissioner of Income Tax, Punjab (1). 
The facts of that case were as follows: 
The assessee M. M. L. bad to be as- 
sessed both as an jndividual and as 
a karta of a jrint Hindu familv. He made 
a return in his personal capacity in which 
hs included an item of Rs. 79,543 as per- 
sonal income. He also made a return on 
behalf of the joint Hindu family and- the 


(1) 16 Lah 937; 158 Ind, Oas 718; AIR 1935 Lah. 
(42; 38 P LR 62;8 R Lah. 286 (F. B.). 
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Income Tax Officer who was dealing with 
that income made an assessment thereon, in- 
cluding the item of Rs. 79,543. Thereupon 
the Income Tax Officer, who was dealing 
with the assessment of M.M. L as an in- 
dividual, assessed him on the return fur- 
nished by him, but exc'uding the item of 
Rs. 79,543 on the ground that it had been 
assessed as income of the joint family by 
by Tax Officer dealing with that case. On 
appeal in the joint family case the As- 
sistant Commissioner accepted the appeal 
and excluded the item of Rs. 79,543 from 
the income of the joint family holding 
thatit was the personal income of the 
assessee. The Income Tax Officer dealing 
with the personal case then took action 
under s.34 of the Act and decided that 
the item of Rs. 49,543 had “escaped as- 
sessment” and, accepting the return of 
the assessee, assessed him on this item. 
The assessee objected that s. 34 had no 
application, that the income had not escap- 
ed assessment and that the fresh assess- 
ment was without jurisdiction. 


It was held by Addison, Ag. O. J., that 
the sum of Rs. 79,543 did “escape assess- 
ment” in the hands of the assessee at first, 
if these words are given their ordinary 
meaning, and that there was no reason to 
give the words “escaped assessment” some 
restricted meaning. Din Mohammad, J. 
was of the opinion that s. 34 is not eon- 
fined to cases where the inccme in ques- 
tion is not disclosed in the return, that 
if an item of income is included in the 
return submitted by an assessee during the 
tax year, but is left unassessed hy the Income 
Tax Officer or if assessed in the first in- 
stance, the assessment is cancelled by an 
appellate or revisional authority, such in- 
come “escapes assessment” within the 
meaning of s.34. Dalip Singh, J. dissent- 
ed from the opinion of the other learned 
Judges and held that the word ‘‘escape” 
was not to be read inthe widest sense that 
that word was capable of bearing and that 
the word “escaped” was equivalent to “elud- 
ed notice in the course of assessment” and 
did nol mean ‘had avoided being assessed,’ 
In coming to this conclusion the learned 
Judge relied on a Privy Council ruling 
reported as Rajendra Nath Mukerji v. Com- 
missioner uf Income-tux (2, I respectfully 
agree with the opinion of the majority so 


(2) 61 G 285;147 Ind Cas. 663; A IR 1931 PC 30; 
611A 10; 6 RP C6: 110 WN 236; 66 ML J 191: 
(1934) M W N 175; 39 L W 266; 36 Bom. L R 267; 38 
OW N 319; 59 O L J334 (P. 0). 
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faras the meaning of the words “escaped 
assessment” is concerned. 

It appears to me, however, that in the 
present case the sum of Rs. 23,447 must be 
held to he income which had ‘escaped as- 
sessment” even if the words “esc ped assess- 
ment” are used in the restricted sense as be- 
ing equivalentto “eluded notice.” The books 
of the firm showed income from the sales of 
jewellery as Rs. 26,553 while the Commis- 
sioner computed the income from that source 
as being Rs. 50,000. The difference between 
the two incomes did not find any place 
either in the return or in the bonks of 
the company. In the very nature of things 
therefore this income-was bound to “elude 
notice” and did “elude notice.” 

The Commissioner has stated that the 
enhancement made by him did not amount 
to the assessing of something that had 
“escaped assessment.” According to him 
he had merely “enhanced the existing de- 
terminations of the self-same subject,” and 
had discovered no new source or new in- 
come that had “escaped,” that the same 
profits from the same sources stood, but 
the “determination of their quanta was re- 
vised wholly upon existing record.” Tam 
unable to appreciate the force of these 
observations of the Commissioner. The 
order passed by the Commissioner under 
s. 33 of the Act shows that he estimated 
the income from the sales of jewellery to be 
Rs. 50,000 instead of Rs. 28,553,a8 according 
to him the sales were greatly understated and 
the sales total was not therefore complete. 
The enhancement to Rs. 50,000 clearly im- 
plies that sales to the extent of Rs. 23.417 
were estimated to have taken place but 
were not included in the books of the asses- 
see. The sales which had been omitted 
from the account books of the assessee had 
obviously “escaped assessment” when the 
Income Tax Officer passed the order of as- 
sessment. These sales therefcre clearly fall 
within the meaning of the words “income 
that had escaped assessment” according to 
the decision of the Full Bench in Madan 
Mohan Lal v. Commissioner of Income Tax 
Punjab (1). 

The learned Counsel for the Oommis- 
sioner, however, contendel that the word 
“acsessiient” was not svnonymous with the 
“order of assessment,” that assessment wag 
a continuons process and inalndad pro- 
ceedings before the Income Tax O Ticer, the 
Assisstant Commissioner, the Commissioner 
and even the High Conrtin cases where a 


‘reference wag made to that Court, and that 


in this view of the matter the assessment 
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for 1932-33 had’ not been concluded when 
the Commissioner enhanced the income de- 
rived from sales of jewellery from Rs, 26,553 
to Rs. 50,000. It was urged that as the as- 
sessment had not been completed, no income 
had yet “escaped assessment,” and that the 
provisions of s. 34 of the Act were there- 
fore inapplicable in the present case. Re- 
Jiance was placed in this connection on a 
Privy Council ruling reported in Rajendra 
Nath Mukerji v. Commissioner of Income-tax 
(2), where it was held that: 

“So long as proceedings for the assessment of an 
agsessee's income for a financial year are pending, no 
‘final assessment having been made upon him, his in- 
come has not “escaped assessment” within the meaning 
of 2. 84, Income Tax Act, 1922, so as to make service of a 
notice within one year of the end of the year, as therein 
required a condition to assessment. Where a case 
does not fall within s. 34, an assessment can be 
made at any time under s. 73, sub-s. (1) pursuant to 
a notice under s. 22, sub-s. (2) calling for a 
return.” 

The observations of their Lordships of 
the Privy Council must, however, be read 
subject to the facts of the case which was 
under consideration by their Lordships at 
the time cf making the observations quot- 
ed above. It is, therefore, necessary to 
makea detailed reference to the facts 
‘of that case which were as follows: To- 
wards the end of year 1926-27, the part- 
ners ofthe registered firm of Martin & Co., 
which also carried on business in Calcutta, 
purchased tLe business and assets of Burn 
&Co. The purchase was effected not by or 
on behalf of the firm of Martin & Oo, 
but by the partners of that firm as indivi- 
duals who contributed funds for tke pur- 
pose proportionally to their shares in Martin 
& Oo., and became partners in Burn & Co. 
with the same shares therein as they held 
in Martin & Co. In the year 1927-28 Martin 
& Co, was a registered firm while Burn & 
Go. was unregistered. On April 7, 1927, 
the Income Tax Officer of District I issued 
a notice to Burn & Co. under s. 22 (2) 
calling fora return of their total income 
for the year to March 31, 1927, with a view 
to assessing them for the year 1927-28, A 
similar notice waa issued to Martin & Co. 
on April 8,1927, by the Income Tax Officer 
of District I. Waoen they issued these 
separate notices, the Income Tax Officers 
were unaware that the businessof Burn 
& Co, had been bought by the partners 
of Martin & Co. On September 24, 1927, 
Martin & Co. made a return of thei: 
total income in compliance with the notice 
issued tothem in April, and cn January 
13, 1928, Burn & Co. made their return. 
Meantime, the purchase of the business 
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of Burn & Co. by the partners of Marti? 
& Co., having come to the knowledge of th”. 
income-tax authorities, Burn & Co.'s file was 
transferred to the Officer dealing with Dis" 
trict Il, and on February 25, 1928, he made 
an assessment on Martin & Co.,in respect 
of the combined incomes returned by 
Martin & Co., and Burn & Co. on the 
footing thatthe business of Burn & Co., had 
become a branch of the business of Martin 
& Co. Martin & Co. appealed against this 
assessment and ultimately the income of 
Burn & Co., was excluded from the return 
of Martin & Co. Thereafter on November 
8, 1930, an assessment was made on Burn 
& Co. on their income as returned by them 
on January 13, 1928. It wasin these- cir- 
cumstances thit their Lordships held that 
the income of Bura & Co. had not “escaped 
assessment,” as no final assessment had 
ever been made on Rura & Co. The 
learned Counsel f-r the Commissioner re- 
lied on the following observation in the 
judgment of their Lordships of the Privy 
Council: — 


“That the word “assessment” is not confined in the 
statute tothe definite act of making an order of 


assessment appears froms.66 which refers to ‘the 


course of any assessment’ ”, 


It must, however, be remembered that this 
observation was made by their Lordships 
to repel the contention raised on behalf 
of the appellant to the effect that assess- 
ment is a definite act and that if an assess- 
ment isnot made on income within the 
tax year, then that income has ‘escaped 
assessment” within that year and can be 
subsequently assessed only under s. 34 
within its time limitation. In that case 
noorder of assessment had ever been 
made against Burn & Co. und theirin- 
come had at one time been included in the 
income of Martin & Co, and thereafter 
excluded from such assessment. What 
was really decided inthatease was that 
an assessment can be made under s. 23 
(1) of the Act, more than a year, in 
fact atany time, after the assessment year, 
ifin the meantime no final assessment has 
been made. Rajendra Nath Mukerji v. 
Cummissioner of Income Tax (2) does not 
justify an inference that an assessment 
is pot concluded when the amount of tax 
payable by the assessee has been deter- 
mined and a demand notice issued to him. 
Tue use of the words “cancel the assess- 
ment”, “make afresh assessment” and 
enhance the assessment” in 
ss. 27, 30 and 31 shows that the proceedings 
after the issue of the demand notice do not 
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form part of the assessment. I would, ment, 
therefore, hold thatthe sum of Rs. 23,447 


must be regarded as income which had 
“escaped assessment” within the purview 
of s. 84 of the Act, and that such income 
could only be re-assessed if a notice had 
been issued to the assessee wituin one 
year of March 31, 1933. In the present case 
no notice was issued to the assessee till 
September 3, 1934, and the Commissioner 
was, therefore, not entitled to enhance the 
income from Rs. 28,553 to Rs. 50,000. I 
would accordingly answer the second 
question referred by the Commissioner in 
the affirmative. 

On the third question Iam of the opinion 
that the Commissioner could tak action 
under s.33 and proceed to enhance the 
assessment after having disposed of the 
assessee's appeal under s. 32. The ex- 
ercise of the powers of review under s. 33 
would however, besubject to the limitation 
provided in s. 34 agheld in Jesa Ram 
v. Commissioner of Incume Tax (3). The 
learned Counsel forthe assessee contended 
that the provisions of s. 32 (3) of the Act 
give the Commissioner ample powers when 
disposing of an appealto pass such orders 
as he thinks fit and that this includes the 
power to enhance an assessment. The use 
of the word “thereon” in this sub-section, 
however, seems to imply that the Com- 
missioner, when dealing withthe appeal 
under s. 32, can pass orders only with 
respect to the subject-matter of the 
appeal and cannot suo motu proceed to 
enhance an assessment which he has the 
power todo under s.33 of the Act. If 
the Commissioner calls for the records of a 
ease alter disposing of the appeal preferred 
to him against the order of an Assistant 
Commissioner he would be exercising 
powers of review in respect of proceedings 
which have been taken by an authority 
subordinate to him and not in respect of 
proceedings taken by himself as a Court of 
Appeal. I would, therefore, answer the 
third question in the affirmative. 

In view of the findings given above 
the first question is not of any great im- 
portance The only material referred to 
by the learned Counsel fir the Commis- 
sioner consists of the history of the 
assessee’s relations with Banji Lal and of 
the history of his assessment for several 
years in the past. There is no evidence 
to show that the assessee was falsifying 
the accounts for the year under assess- 


(3) 8 Lah. 347; 101 Ind Cas, 139; A I R1927 Lah 
421; 28 P LR 212. i 
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The Commissioner has also remark- 
ed in his referring order that he was struck 
by the surprising relation of ihe expen- 
diture to the disclosed extent of trade. 
The history of the assessment of the 
previous years is irrelevant fur the purpose 
of determining whether the sales have 
been understated during the assessment 
year. The fact that the expenses of the 
Delhi shop in relation to tne disclosed 
extent of trade were rather high cannot 
be held to provide uny materialfor the 
finding that the sales total was not com- 
plete and that a number of sales amounting 
to Rs. 23,447 were omitted from the ac- 
count books of the assessee. I would, 
therefcre, answer the first question in the 
negative. The Commissioner will pay the 
costs of the assessee which we fix at Rs. 160 
(one hundred). 
Addison, J.—I agree. 


D. Order accordingly. 


oe 


OUDH CHIEF COURT 
Civil Miscellaneous Application No. 120 
of 1937 
March 18, 1937 
Srivastava. C. J. 

In the matter of S. 162 op Tae INDIAN 
COMPANIES ACT, 1913 as 
AMENDED BY TIE INDIAN 
COMPANIES (AMENDMENT) 

ACT, 1936 
AND 
In the matter of MURRAY & Co., Lro., 
WHOSE REGISTERED OFFICE IS SITUATE 
at Luoknow 
AND 
In the matter of a petition of ALAN 
EBENEZER KER sworn AND FILED ON 
THE Ist or Fepruary 1937 
FREDERIC ALFRED BANYARD AND 
OTUERS—PrTITIONERS 

Companies Act (VII of 1913), ss.168, 162 (vi)—~ 
Person holding power-of-attorney from executor 
of deceased share-holders—Such person's name 
entered in Share Ledger- Competency to apply for 
winding up as contributory—Charges of mismanage- 
ment—Auditor's report mentioning defalcatron— 
Winding up by Court is more proper 

A pe:son holding a power-of-attorney from executor 
appointed under the will of a deceased share-holder 
who has obtained lettes of administration to the 
estate of the deceased and has since been elected Direc- 
tor, represents the legal estate inthe shares forming 
part of the assets of the deceased and as such must 
be regarded as a contributory in winding-up, and 
he can file an application for windingup of the 
company. A note made in the Share Ledger in the 
name of the deceased to the effect that the applicant 
was the administrator under letters of administra- 
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tion, constitutes sufficient compliance with the 
condition abdéut the share being registered in his 
name. In re Norwich Yarn Co. (1), relied on. 

Where it appears from the auditor's report 
that there had been defalcation of certain funds 
and that attempts were made to cover up the 
defalcation by various devices and charges of dis- 
honesty and mismanagement are levelled against 
one another by the different parties, the case is 
one in which the conduct of some officers of the 
company would require investigation and as this 
can ouly be obtained in winding-up by the Court, 
considerations of justice and equity are more in 
favour of a compulsory winding-up than voluntary 
liquidation. In re The Varieties, Ltd.(2), and In re 
Haycraft Gold Reduction and Mining Co. (3), 
referred to, 


O; Mise. App. filed in Commercial Case 
No. 1 of 1937 dated February 2, 1937, filed on 
behalf of the above-named petitioners, pray- 
ing that the order of this Hon'ble Court 
passed upon the said petition of Allan 
Ebenezer Ker be recalled and cancelled and 
that costs of the said petition and of this 
application be payable by the said Allen 
Abenezer Ker personally, ete. 

Messrs. S. Chaoudhri and R. F- 
Bahadurji, for the Applicants. 

Mesais. F. S. R. Sureta and M. L. Saksena, 
for the Opposite Party. 

Judgment.—On February 1, 1937, an 
application was made by: Capt. A. E. Ker 
in his right as a contributory of Murray 
& Co., Ltd., praying that the said company 
may be wound up by the Court and that 
an Official Liquidator be appointed. The 
same day I ordered the usual notices accord- 
ing to r. 279, sub-rr. 24 and 25 of the Oudh 
Civil Rules to be issued and advertised 
in the press. The next day a counter- 
application was put in by four persons who 
claimed to represent six contributories of 
Murray & Co., questioning the right of 
Capt. Ker to make the application. It was 
alleged in this application that Capt. Ker 
was not a contributory and could not 
maintain the application for winding up. 
The same day | passed an order staying 
further proceedings in the matter of winding 
up and ordering that the question regard- 
ing the right of Oapt. Ker to maintain 
the application be decided first. Both 
paities have produced affidavits in support 
of their allegations and the question about 
the right of Capt. Ker asa contributory 
has been argued at considerable length 
by the Counsel for the parties. 

Jt is common ground between the parties 
that Murray & Co. is a private limited 
company.and that besides the six con- 
tributories represented by the objectors 
there was one more contributory Mr. V, N. 
Bason who died in 1930 leaving a will in 
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which six persons were appointed as 
executors. Two of thsm withdrew from 
the executorship and the renaining four 
executed powers-of-attorney in favour of 
Capt. Ker. All these executors being in 
England Capt. Ker as attorney of the 
absent executors obtained from the Calcutta 
High Court letters of administration with 
the will annexed under s. 211 of the Indian 
Succession Act. It has also been alleged 
on behalf of the objectors that two of the 
aforesaid executors have recently with- 
drawn the powers-of-attorney executed by 
them in favour of Capt. Ker and have 
executed powers-of-attorney in favour of 
other persons. Even so it is not denied 
that the letters of administration granted 
to Capt. Ker are till operative and in 
force and have not yet been revoked. The 
question, therefore, is whether in such cir- 
cumstances Capt. Ker as administrator 
of the estate of V. M. Bason a deceased 
share-holder, can be regarded as a cone 
tributory entitled to make an application 
for winding up. Article 33 of the Articles 
of Association prcvides that the executors, 
or administrators of a deceased member 
shall be the only persons recognised by 
the company as having any title to the 
shares registered in the name of such 
member. Article 39 further provides that 
any person becoming entitled to shares 
in consequence of the death of any member, 
upon producing evidence that he sustains 
the character in respc et of which he proposes 
to act under this clause, may with the 
consent of the Directors be registered as a 
member. It appears that Capt. Ker pro- 
duced his letters of administration in 
order to get himself registered as a member 
and anote was made in the Share Ledger 
in the name of V. M. Bison deceased to 
the effect that Oapt. A. E. Ker was the 
administrator under letters of administra- 
tion dated April 4, 19381. He has since 
been also elected as a Director though the 
validity of the election has been questioned 
before me. In these circumstances I am 
of opinion that Capt. Ker as administrator 
represents the legal estate in the shares 
forming part of the assets of the deceased 
V. M. Bason, and as such must be regarded 
as a contributory: I am supported in this 
view by the decision In re Norwich Yarn 
Co. 12 Beav. p. 366; 50 English Reports 
p. 1101 (1). It was held in this case that 
the executors of deceased proprietors were 
to be regarded as contributories and could 


‘a 12 Beay. 366; 50 E R 1101; 85 RR 123-401 T 
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maintain the petition to wind up. 
Section 166 of the Indian Companies Act 
provides that, an application for the wind- 
ing up of a company mav be made, 
amongst others hy a contributory. 

“provided that—(a) ex contributory sltall not be en- 
titled to present a petition for winding-up a company 
unless . .... (it) the shares in respect of which 
he is a contributory or same of them either were 
originally allotted to him or lave been held by 
him, and registered in his name, for at least six 
months during the 18 months before the commence- 
ment of the winding-up. or have devolved on him 
through the death of a former holder.” 


In my opinion the note made in the 
Share Ledger to which reference has been 
made above, constitutes sufficient com- 
pliance with the condition about the share 
being registered in the name of the 
applicant. I also think that letters of 
administration having been granted to the 
applicant, the shares held by Mr. Bason 
should be deemed to have devolved on 
him through the death of Mr. Bason. Imust, 
therefore, hold that the necessary con- 
ditions laid down in proviso (a) (ii) have 
been satisfied in the case. I accordingly 
hold that Capt. Ker is a contributory and 
entitled to maintain the application for 
winding-up as such. 

It was also argued on behalf of the 
objectors with reference to cl. (vi) of s. 162 
that in the circumstances of this case it 
was not just and equitable that the company 
should be wound-upv. This was not the 
ground on which I had ordered stay of 
proceedings for winding-up. However. I 
have heard Crunsel for the parties on this 
point also and world, therefore, record my 
finding on it. The main argument ad- 
vanced on behalf of the objectors in 
support of this contention is that all the 
contributories except those representing 
the estate of V. M. Basen deceased are 
opnosed to the application for winding-up 
and that even amongst the executors of 
the estate of Mr. Bason two of them have 
now withdrawn their powers-of-attorney 
in favour of Capt. Ker which shows their 
disapproval of the action taken by Capt. 
Ker. It has also been stated that all the 
objectors are desirous to have the company 
wound-up voluntarily and with that object 
a notice has already been issued to all 
the parties interested inthe matter. The 
fact of such notice having been issued is 
not admitted by the applicant. However, 
it is clear that all the contributories are 
agreed about the necessity of the company 
being wound-up. The difference between 
them is only as regards the method which 
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should be adopted whether the winding up 
shonld be done privately or by Court. 
While the Counsel for the objector has 
levelled charges of dishonesty and mis- 
management against Capt. Ker and tried 
to support them by reference to bis 
affidavit, the Qounsel for Capi. Ker on 
the other hand has returned the com- 
plement by making similar charges against 
Mr. Ferrell wh» is a contributory and was 
also the Manager and Director of the 
Company. I am not in a position to 
express any opinion about these allegations 
at this stage It would be enough for 
my purpose to point out that the report for 
1926 by A. E. Ferguson & Co, auditors, 
shows that the anditers were of opinion 
that there had been defaleation of certain 
funds and that attempts were made to 
cover up the defalcation by various devices. 
The letter of Mr. Bason deceased dated 
August 7, 1930, also contains allegations 
of a similar character made against 
Mr. Ferrell. In these circumstances the 
case appears to be one in which the 
conduct of some officers of the company 
would require investigation. This can only 
be obtained in winding by the Court. 
In re The Varieties, Ltd., (1893) 2 Ch. 
Division 235 (2) and In re Hatycroft Gold 
Reduction and Mining Co. (1900) 2 Ch. p. 
230 (3). Tam accordingly of opinion that 
considerations of justice and equity are 
more in favour of a compulsory winding- 
up than voluntary liquidation. 

The result, therefore, is that I disallow 
the objections, vacate my order dated 
February 2, 1937, staying proceedings and 
direct that the application for winding- 
up should be proceeded with. 

N. Objections disallowed. 

(2):1893) 2 Ch. 235; 62 L J Ch. 526; 3 R 324; 
68 L T 214; 41 W R 296; 9 TL R 259; 379 J 


250. 
(3) (1900) 2 Oh. 230; 69 LJ Ch, 497; 83 LT 166 
7 Manson 243; 186 T LR 350. 
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of—Entry in margin but no suggestion of forgery— 
Document produced from proper custody—Value of 
entry —Interest— Absence of demand before suit for 
wnterest—Such interest, if san be granted 

An entry ina wajib-ul-arz is a prima facie record 
of a custom rather than a contract and the 
fact that such a word as igrarnama is used at the 
beginning or endof itis not enough to make the 
entry one of contract and not of custom. Returaji 
Dubain v. Pahlwan Singh (2), followed. 

The fact that a custom is not recorded in the 
previous wajib-ul-arz is not evidence that such a 
custom did not exist at that time. Nor can it be 
inferred that because a custom is recorded in a par- 
ticular wajib-ul-arz it came into existence some 
time between this wajib-ul-arz and the previous 

. one. Chuni v. Rafi-un-nisha Begum (1), relied on 

Where an entry in a wajib-ul-arz was mede later 
in the margin butthere is no suggestion that it 
was a forgery and the document has been produced 
from proper custody, the entry will be held to be 
genuine and part of the wajib-ul-arz. 

Where there is no evidence that any demand was 
made by the plaintiff before the suit was instituted 
for a certain sum of money as zar-t-achahrum due 
‘claiming also interest on the amount from date of 
sale, the granting of interest from the date of sale 
of the grove cannot be justified under either the 
Contract Act, or the Interest Act, but interest would 
run from the date of the suit. . 

8. ©. A. from a decision of the Sub-Judge, 
Mirzapur, dated February 5, 1935. 

Messrs. P. L. Banerji and Govind Das, 
for the Appellants. 

Mr. 5. B. Johari, for the Respondents. 


Judgment.—This is a defendants’ appeal 
against a decree of the lower -Appellate 
Court confirming a decision of the Court of 
first instance decreeing the plaintiff's 
claim. The plaintiff was the zamindar 
of a village and claimed to recover Rs. 1,125 
as zar-i-chaharum due to him cn the sale of 
a grove made by one of the defendants in 
favour of other defendants on March 28, 
1927. He further claimed a sum of Rs. 405 
as interest upon the amount due making a 
total claim of Rs. 1,530. The defendants 
denied that there was a custom in this 
village under which zar-i-chaharum could be 
claimed and further pleaded that in any 
event no interest should be granted upon 
the sum of Rs. 1,125 which had been 
claimed as the principal sum due. Both 
the lower Courts held that the custom had 
been established and thatthe plaintiff was 
entitled to the amount claimed by way of 
principaland interest. Against the decision 
of the lower Appellate Court the defend- 
ants Lave preferred this second appeal. 
It is common ground that if such a custom 
exists, the plainti would be entitled upon 
the facts of this case to asum of Rs. 1,125, 
put it is contended that there was no 
evidence before the Court by which the 
zamindar was entitled to any sum by way 
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of zar-i-chaharum upon the sale of a grove 
situate within the village. To establish the 
custom the plaintiff produced the wajib-ul-arz 
for the year 1289 Fasli and there is an 
entry in this wajib-ul-arz in these words: 

“This hast also been agreed that if anybody sells 
a grove or trees or tenancy or houses at that time 
the Raja Sahib is entitled to one-fourth of the” 
price. 

It is tobe nored that this entry is notin 
the body of the document but is an entry 
which was made later in the margin in red 
ink. There is no evidence as to when this 
entry was made, but-it is not contended 
that the entry is nota perfectly genuine 
one, The wajib-ul-arz for 1289 Fasli 
undoubtedly contains this entry which I 
must assume in the absence of any evidence 
to the contrary to be a genuine entry. 
The wajib-ul-arz was produced from the 
proper custody and no suggestion has 
been made that anything has been added 
to it, which should not have been added. 
Obviously the marginal entry was made 
later than the entries in the body of the 
document, but that may be due to the fact 
that the information was not before the 
officers concerned when the material in the 
body of the document was wrilten. On the 
other hand it may be that somehow or 
other this entry was omilted and had to be 
written in the margin. swever, it is 
useless to speculate us to how this entry 
came to be made in the margin, but having 
regard to the fact that it is not suggested 
that it is a forgery, and to the fact that the 
document is produced from the proper 
custody, [am bound to regard this entry as 
part of the wajib-ul-arz. As the entry is 
part of the wajib-ul-arz it is in my view 
prima facie evidence of the custom alleged. 
This case is very similar tothe case in 
Chunni v. Rafi-un-nissa Begam (1). In that 
case the wajib-ul-arz of a village recorded 
a custom that certain ryots settled in the 
village had to pay a fixed sum to the 
zamindar as baw (the fee of a landlord 
when adaughter of one ofhis tenants is 
married) on the occasion of each marriage. 
It was held that the wajibul-arz was 
prima facie a record of cusiom and it was 
not necessary to corroborate the entry by 
evidence of specilic instances It was 
further held that where a custom is proved 
to exist, that custom must be held to 
continue and the onus of proving discon- 
tinuance lay upon the defendant and as 
the defendant had not pleaded that the 

(1) (1931) A L J 411; 132 Ind Qas, 80}; A I R 
1931 All, 547; 15 R D 439; L R12 A 221 Rev; Ind. 
Rul, (1931) All. 548. 
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custom had fallen into desuetude, the 
wajib-ul-are was good evidence of the 
custom. 

Itis contended in the first place by tke 
appellan s that in the circumstances of this 
case the wajib-ul ara of 1209 Fasli is not 
‘evidence of a legal custom which this 
Court can recognize and enforce. It is 
Pointed cut that the wajib ul-arz for 
1247 Fasli was tendered in evidence and 
that in that wajib-ul-are no reference 
whatsoever is made to this custom. Conse- 
quently it is argued that this alleged 
custom must have arisen between the years 
1247 Wasit and 1259 [asli and that being 
so, it cannot possibly be said to be im- 
memorial. It is contended that this is 
obviously something quite recent and of 
such a nature thatthe Court could take no 
judicial notice of it and enforce it. In 
my View the fact that this cusiom is not 
recorded in the wajib-ul-arz of 1247 Fasli 
is not evidence that such a custom did not 
exist. The absence of any reference to 
the custom in that wajib-ul-arg cerlainly 
shows thatthe matter was not brought to 
the notice of the officers concerned in 
drawing up the wajib-ul-arz, butl cannot 
infer that because a custom was not 
recorded in that particular wajib-ul-arz 
no such custom existed at that time. If 
the appellants’ argument were sound then 
before a wajib-ul-arg could be used as 


evidence of customs it would have to be. 


shown that every wajib-ul-arz from the 
time that such documents first came to be 
prepared contained entries relating to 
such custom. Failure to record a custom 
ina particular wajib-ul-arg may be due 
to a number of reasons end I cannot draw 
the inference that because this custom was 
not recorded in the wajib-ul-are of 1247 
Fasli that it did not exist at that time 
It is recorded in the wajib-wl-arz of 1289 
Fasli and that entry is prima facie evi- 
dence of the existence of the custom. I 
cannot infer that because the custom is 
first recorded in 1289 Fasli that it came 
into existence some time between 1247 
Fasli and 1289 fasli. It is recorded in 
1289 Fasli as acustom which obtains in this 
particular village and that being so it is in 
my view prima facie evidence of that 
custom. It has further been argued that 
the actual words used in the entry suggest 
an agreement or contract rather than 
custom, The opening words of the entry 
are: “This has also been agreed.” In 
my view these words “This has also been 
agreed” mean that the persons appearirtg 
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before the cettlement officer were all agreed 
that such a custom existed. The words rio 
not suggest that the parlies have entered 
into a contract about the matier. In 
Returaji Dubain v. Pahlwan Singh .2) tuis 
Court held that: 

“An entry in a wajib-ul-arzg is a prima facie 
record of a custom rather than a contract and that 
the fact that such a word as igrurnama is used at the 
beginning or end of it is not enough to make tho 
entiy one of contract and not of custum,” 


_ In my view there is nothing in the word- 
ing in the wajib-ul-are to suggest thit it 
does not purportto bea record of a custom 
existing ın ine village. ‘The defendanis 
failed to rebut this prima facie evideuce of 
custom, and that being sv, the lower Court 
righty held that the custom of zar-i- 
chaharum had been established. In those 
cicumstances the defendants who were the 
vendors aud vendees of tue grove in 
question were bound to pay one-fourth of 
the price, viz, Ks. 1,125. Tne learned 
Civil Judge also gave the plaintiff interest 
upon this sum irum the date of tue sale, but 
in my view this decision cannot stand. 
There is no evidence that any demand was 
made by- the plaintift before the suit was 
instituted and intue absence of suca evi- 
dence of demand the plaintiff cannot, in 
my view, be given interest before this suit 
was instituted. ‘The granting of interest 
from the date of sale of the grove cunnot 
be justitied under either the Contract Act 
or the Interest Act, but it is conceded 
that interest would run from the date of the 
suit. The grantiug of interest from the 
date of sale cannot pussibly be supported 
and the sum of Ks. 4u5, decreed as interest, 
cannot be sustaied. In my judgment the 
plaintif was entitled to recover in ihis suit 
asum of Rs. 1,125 and simple interest at the 
rate of 6 per cent. per annum from the 
date of the suit uutil tue date ot tne decree 
and thereafter until payment. Tue appeal, 
therefore, is allowed to tuis extent and to 
this extent only: ihat the planti is ouiy 
to have interest on tue sum ot Rs. 1,129 
irom the date of the suit until the date of 
Payment. ‘lhe parties will puy and receive 
cosis in this Court and in the Uourts beluw 
according to their success or failure. 
N. Appeal partly allowed. 


(2) 33 A 196, 7 Ind. Ces, 680; 7 A L J 1010 (F B., 
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NAGPUR HIGH COURT 
Civil Revision Application No. 585 of 1934 
July 27, 1936 
POLLOOK, J. 
JAGANNATH-— APPLICANT 
__ versus 
PANDUARINATH—Oprosrtg PARTY 

Accounts—Suit for—Suit is not suit for an account 
unless plaint asks for taking of account—Principal 
and agent~—Principal cannot select single transaction 
and claim on it without adjusting rights and lia- 
ae an respect of other transactions between 
them. 

Although a suit is not necessarily “a suit for an 
account” merely because accounts have to be examin- 
ed, a suit is not a suit for an account unless the 
plaint asks for the taking of accounts. 

[Oase-law discussed ] 

‘Where the defendant as agent was liable to render 
accounts to the plaintiff of all his dealings in the 
various transactions carried on by him as agent on 
behalf of the plaintiff, the plaintiff cannot be per- 
mitted to select capriciously a single transaction 
and claim the fruita thereof without an adjustment 
of the rights and liabilities of the parties in relation 
to other transactions. Godhanram v. Jaharmull 
Puglia (10), relied on. 

Messrs. K. N. Padhye and T. B. Pendhar- 
kar, for the Applicant. 

Messrs. M. Rk. Bobde and V.V. Kelkar, 
for the Opposite Party. ` 


Order.—The defendant was the plaint- 


iff's ageut in charge of the plaintiff's shop - 


at Chop and Brahmapuri. The plaintiff 
sued for the recovery of a specific sum 
which he alleged to be due to him on ac- 
count of dealings in the Chop shop. The 
defendant, as the plaintiff's agent, was 
bound to render accounts to the plaintiff, 
and it is admitted that there has been 
no settlement of the accounts of the Brah- 
mapuri shop. The questions for decision 
are whether the suit is “‘asuit for an ac- 
count”, in which case the jurisdiction of 
the Small Cause Uourt would be barred by 
Art. 31 of the Provincial Small Cause Courts 
Act, and whether the plaintiff is entitled 
to sue for what is due on account of the 
dealings at one of the shops only. 

I agree that a suit is not necessarily “a 
suit for an account” merely because ace 
counts have to be examined, as was held in 
Maroti v. Balaji,:\) and clearly in that case 
the suit, which was for the recovery of 
money lent, was not “a suit for an account”. 
But where the defendant is bound to render 
account tothe plaitiff and there has been 
no settlement of accounts, the position is not 
so clear. In Kunjo Behari Singh v. Mahbub 
Chandra (2), Trevelyan, J. defined a suit 
for an account as a suit which seeks for 


(1) 8 NLRB 36; 14 Ind. Cas, 786, 
(2) 23 O 884, 
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discovery in pursuance of the decree, and 
stated that the Small Cause Court's juris- 
diclion was excluded because it had not 
the machinery to put in force a decree of 
that kind. A similar view was expressed 
in Kondura Runga v. Subbiah (3). In Gir- 
jabai v. Raghunath (4), it was held thst 
a suit to recover 3 specific sums of money 
as the plaintiff's share of revenues and 
profits of3 sets of land was not a suit for 
an account. In Hans Raj v. Ratni (5), a suit 
to recover Ks. 60 which the plaintiff alleged 
the defendant had recovered as the agent of 
the deceased husband of the plaintiff was 
held to be not a suit for an account. Again in 
Rajiva Narayan v, Kirat Narayan, 43 Ind. 
Cas. 755 (6), where the plaintiff sued for a 
definite ascertained sum as his share of 
the profitsof land under the sole manage- 
ment of the defendants, it was held that it 
was not a suit for an account if the plaint- 
if did not ask for an account. This was 
the view taken by Grille, A. J. C. in Radha- 
kishan Bania v. Motilal Bania (7), where 
he detined a suit for an account as a suit. 
for an indeterminate amount which could 
only be arrived at by taking the regular 
accounts between the parties and stated 
that the nature of the suit is to be deter- 
mined according to the nature of the claim 
made by the plaintiff and not by the con- - 
test of the defendant. ‘There are observa- 
tions in Nariappa Nadan v. Arunachalam 
Chetty, 33 Ind. Cas. 16 (8) and Kailas v., | 
Kiranendu (9), which perhaps cannot be 
reconciled with the above decision, but 
the balance of authority seems to be in 
favour of the latter, and the better view, in 
my opinion, is that a suit is not a suit for 
an account unless the plaint asks for the 
taking of accounts. 


On the second point I think that the 
defendant must succeed. Asin Godhanram 
y.Jaharmull Pugali (10), it is not disputed 
that the defendant as agent was liable to 
render accounts tothe plaintiff of all his . 
dealingsin the various transactions carried’ 
on by nim as agent on behalf of the plaint- 
iff and the plaintiff cannot be permitted | 
to select capriciously a single transaction 

(3) 28M 391. 

ta) 30 B 147, $ : 

(5) 27 A z0); A W N 1904, 227, 

3 a Iod. Oas. 755; 4 P L W 70; (1918) Pat. 55; 3 P 

(7) 29N L R113; 147 Ind. Cas. 1103; A I R 1933 
Nag. 82; 6 RN 158, 

(8) 33 Ind. Cas. 16; 3 L W 143; (1916) 1 M WAN 163, 

(9) 24 U L J 137; 10 Ind. Cas, 883. - 

5 >) 40 © 335; 16 Ind, Oas. 583; 17 C W N 67; 170 L 
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and claim the fruits thereof without an 
adjustment of the rights and liabilities of 
the parties in relation to other transac- 
tions. It might well be that if the accounts 
of both shops were taken into considera- 
tion, therewould bea balance due to the 
defendant. I hold, therefore, that the suit 
for money due on account ofthe dealings 
of the Chop shop alone is not tenable. Tue 
application for revisien is allowed and the 
suit will stand dismissed with costs 
throughout. Counsel’s fee Rs. 15. 
N. Application allowed. 





ALLAHABAD HIGH COURT 

Civil Revision Application No 354 of 1935 

January 7, 1937 
SULAIMAN, ©. J. and BENNgT, J. 
Lala MAN MOHAN DAS- 
APPLIOANT 
versus 
Syed IZHAR HUSAIN AND OTHERS — 
Opposite PARTY 

U. P. Agriculturists' Relief Act (XXVII of 
1934), ss. 5, 4, 3-—Compromiise decree, if can be con- 
verted into decree for payment of <instalments—~ 
Future interest, meaning of—-New ` decree passed 
under s. 5—Future interest, how to be fixed—S. 4, 
scope of—Inflexible rate after date of decree, if 
necessary, 

Section 5, U. P. Agriculturists’ Relief Act, applies 
to a decree based on compromise. It matters Little 
whether the decree has been passed after contest 
or is ex parte, or whether it is passed on the merits 
or whether it has been passed on the basis of an 
award or compromise, So long as it is a decree 
for money, it comes within the scope of s. 5. It 
can under s.5 be converted intoa decree for pay- 
ment by instalments in accordance with the pro- 
visions of s. 3. 

Future interest obviously means interest which 
is to run on the decretal amount from the date of 
the decree. If the decree is converted into a new 
decree for payment by instalments, the amount due 
as future interest may have to be necessarily 
altered. When a new decree is passed under s. 5, 
the Court must, in fixing the future interest, act in 
accordance with the provisions of s. 4, The words 
used in 5.4 “any order for grant of instal- 
ments" are very wide, and refer to any such order 
passed under the Act, whether that order be passed 
under s. 3or passed under 3.5. Kailash Kuar v. 
L. Amar Nath (1), dissented from, 

It isopen tothe Court to fix any rate for future 
interest not exceeding the maximum limit, and 
the maximum limit is fixed by the rate notified 
which isinforee at the time when the decree or 
order is passed. Section 4, sub-s. (2) lays down 
future rates of interest for definite periods, and it 
is not necessary that there should be one inflexi- 
able rate after the date of the decree, 


C. R. App. against the order of the Munsif 
of East Allahabad, dated May 25, 1935. 


Mr. Gopalji Mehrotra, for the Appli- 
cant, 
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Mr. Mukhtar Ahmad, for the Opposite 
Parties. 

Judgment.— This is a decree-holder's 
applicati nin revision from an order of the 
Muosifof Allahabad, allowing an appiica- 
tion of the judment-debtur under s. 5 of 
the Agriculturisis’ Retief Act. Tue dec- 
ree for money in this esse was based mn a 
compromise between the parties under 
which a certain amount was decreed, and 
carried future interest at Rs. 10 per cent. 
per annum. The Court below hus granied 
a decree for instalments, and has also re- 
duced the fulure interest to Rs. 3 per cent. 
per annum with effect from December 15 
1935. On behalf of the decree holder, it 
is urged first that s. 5 of the Act has no 
application toa compromise decree at all 
and that accordingly no instalments should 
have been allowed; and secondly, it is 
contended that when an order for payment 
by instalments is made, future interest 
cannot be reduced under s. 4. He relies 
strongly on a case of the Oudh Chief 
Court, Kailash Kuar v. L. Amar Nath D. 
That case certainly supports the second 
contention. 

It is unnecessary for us to express any 
opinion on the interpretation ofs. 30, nor is 
it necessary to consider the effect of the 
provision in that section that the amended 
decree should bear the date of the origi- 
nal decree, as in the case before us the 
judgment-debtor did not apply under that 
section at all. 

We seeno reason why s. 5should not 
apply toa decree for money based on a 
compromise. The section is expressly made 
applicable to “any decree for money, etc.” 
It matters little whether the decree has 
been passed after contest or is ex parte 
or whether it is passed on the merits or 
whether it has been passed on the basis 
of an award or compromise. So long as 
it isa decree for money, it comes within 
the scope of s. 5. The legislature has 
by using the word “any” made the expres- 
sion quite general and comprehensive. 
We have, therefore, no hesitation in holding 
that this compromise decree can under gs, 5 
be converted into a decree for payment by 
instalments in accordance with the pro- 
visions of s. 3. 

The second contention is certainly not so 
simple andthe applicant has the authority 
of the Chief Court in his favour But the 
learned Judges of Oudh themselves felt 

Q) A IR 1936 Oudh 334; 162 Ind. Cas 396; (1936) 
bak N 471; 1986 OL R 269;8 R O 877; (1936) R 
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considerable difficulty in coming to the 
conclusion that future interest cannot be 
reduced when instalments are ordered. 
They considered that such a view would 
lead to the result that the judgment-debtor 
would getihe benetit of instalments and 
also an additional benefit cf a reduced 
rate of future interest, while if his applica- 
tion under s. 5 is not allowed, the rate of 
future interest would nct be reduced. They 
considered that this result was anomalous. 
The learned Judges considered 

“Tt is true that the words ‘any order for grant of 
instalments passed against an agriculturist’ used in 
s. 4are quite general, yet wethink that in order 
toavoid the absurdity pointed out above the pro- 
per construction to be placed upon them is to 
restrict their application to orders, for grant of 
instalments passed unders. 3,” 

We regret we are unable to see that 
thereis any absurdity at all. The learned 
Judges felt compelled to hold that 

“Section 5 which provides for the fixing of 
instalments after the possing of decrees is, therefore 
quite out of place in this chapter. Thus it will 
be seen that the position in which s. 5 has been 
placed is by no means logical or accurate, We 
cannot, therefore, help feeling that the drafting 
lacks precisionand is rather iuartistic,” 


On these grounds, they felt that the 
general words “any orderfor grant of in- 
stalments” should, in the context, be con- 
fined to such orders passed at the time of 
the passing of the decree. 

We feel thatit isthe duty of the Court 
notto hold, if possible, that s. 5 has been 
misplaced by the legislature or that its 
position in the chapter is not logical or 
accurate or that there is some defect in 
drafting which lacks precision and an 
arlisiic character. ` 

We rather think that the reason why the 
provision of s.5 comes immediately after 
ss.3 and4 is that it was intended that 
when the’ decree is converted intoa new 
detree for payment by instalments, the pro- 
visions of s. 4 would naturally apply. 
Future interest obviously means interest 
which is to run on the decretal amount 
from the date of the decree. If the decree is 
converted into a new decree for payment by 
instalments, ihe amount due as future 
interest may have to be necessarily altered. 
It may also perhaps be suggesied that 
under s. 34 of the Code of Civil Procedure 
the Court when granting a decree for 
money can fix future interest at a reason- 
able rate. We think that when a new dec- 
ree is passed under s.5, the Court must 
in fixing the future interest act in accord- 
ance with the provisions of s. 4. We may 
pointout an anomaly,if the contrary view 
were to be entertained. The maximum 
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rate of interest allowable for secured loans 
exceeding Rs. 20,000 would be less than 
Rs. 6 per cent. and yet if future interest 
were not to be reduced, its rate may be 
higher. The words used in the s. 4 
order for grant of instalments” aro very 
wide, and in our opinion refer to any such 
order passed under the Act, whether that 
order be passed under s. 3 or passed under 
s. 5. 

Itis further to be borne in mind that 
the rate mentionedin s. 4 as notified by 
the Local Government is the maximum rate 
prescribed which should not be exceeded. 
Tt is open to the Court to fix any rate for 
future interest not exceeding sucha maxi- 
mum limit, and the maximum limit is fixed 
by the rate notified whicn is in force at 
the time when the decree or order is pass- 
oo Sub-section (2) makes it further clear 
that 

“that rate shall bethe rate in force for future 
interest from guch date as may be notified by the 


Local Goverment until such date as it is supersed- 
ed by a new rate.” 


This sub-section shows that the rate to 
be notified by Government is to remain in 
force for a delinite period commencing from 


‘any > 


one date and ending with another, and . 


that when a new rate is notited with effect 
from the lust date until a further date, the 


f 


new rate would supersede the previous one. ” 
Section 4, sub-s. (2), therefore, seems to lay > 


down 
periods, and it is nob necessary that there 
should be one inflexible rate after the 
date of the decree. 


future rates of interest for detinite : 


That this is the policy of | 


the legislature is also suggested by the- 


United Provinces Agriculturists’ Relief 
(Amendment) Act, IHI cf 1935, s. 2, wuere 
the footnote of Sch. LI has been amended 
and the following words substituted, 

“the rate for thetime being notified unders, 4 
m respect ofthe period for which such rate is in 
orcs, 


We find that in the notification of the 


Local Government dated May 1, 1933, it ° 


was provided 
“that with effect from May 8, 1935, until 


such 


date as may hereafter be notified 3} percent. shall | 


be the maximum rate to be allowed as future in- 
terest in any decree for payment of money or for 


sale in default of payment of money, or for fore- | 


closure, orin any order for grant 


uf instalments . 


passed against an agriculturist ae, defined in the. 


aforesaid Act.” 


Thus the rate was fixed fora definite 
period commencing from May 8, 1935, 
and wastobe applicable to every order 
for grant cf instalinents. A fresh notitica- 
tion dated January 7, 1936, fixed 34 per 
cent. “with effect from January 15, 1936, 


‘ until such date as may hereafter be notified” 
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as the masimum rate 
future interest. 
| In the present case the Court below made 
its order on May 25, 1935. As no rate of 
Interest had been notitied by Government 
for the period prior to May 8, 1935, and 
the rate of 34 per cent. notified was to 
run with effect from May 8, 1935, onwards, 
the Court below could not reduce the 
future rate of interest for the period prior 
to May 8, 1935. But we think that the 
Court had full jurisdiction to reduce the 
tate to 34 per cent, from May 8, 1935, till 
January 14, 3936. We also think that 
the rate of future interest allowable with 
effect from January 15, 1936, should be the 
notified rate of 34 per cent. until such date 
when a new rate of interest is notified. 

The period of instalments fixed would 
continue to run frem the date fixed by the 
Court below. We accordingly allow the re- 
vision in part and fix the contractual 
rate of future interest from the date of 
the decree till May 7, 1935, and direct 
that future interest should be reduced to 
33 per cent. from May 8, 1935, till Janu- 
ary 14, 1936, and to 34 per cent. from Janu- 
ary 15, 1936, onwards until further notifica- 
tion. As the revision has partly failed and 
partly succeeded, we direct that the parties 
should bear their own costs of this revision. 

N. Revision alluwed in part. - 


to be allowed as 


a ~ 
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The phrase ‘burden of proof is used in two dis. 
tinct meanings in the law of evidence, namely, the 
burden of establishing a cas:, and the burden of 
introducing evidence. Ina criminal trial the burden 
of proving everything essential to the establishment 
of the charge against the accused lies upon the 
prosecution, and that burden never changes, But it 
would clearly impose an impossible task on the 
prosecution if the prosecution were required to 
anticipate every possible defence of the accused and 
to establish that each such defence could not be 
made out, and of this task the prosecution is reliev- 
ed by the provisions of s. 105, Evidence Act, and 
its closely allied section, s. 106. Section 105 enacts 
that the burden of proving the existence of ci:oum- 
stances bringing the case within any general or 
special exception inthe Penal Code, shall lie upon 
the accused, and the Oourt shall presume the abe 
sence of such circumstances. In this section the 
phrase ‘burden of proof’ is’ clearly used in its 
second sense, namely, the duty ot introducing evi~- 
dence. The major buiden, that of establishing on the 
whole case the guilt of the accused beyond reuson- 
able doubt, never shifts from the prosacution, The 
duty ofthe accused under s. 105 is to introduce 
such evidenceas will displace the presumption of the 
absence of circumstunces bringing the case within 
an exception, and will sutfice to satisfy the Cunrt 
that such circumstances may have existed. The 
burden of the issue ag to the non-existenc: of such 
circumstances is then shifted to the prosecution, 
which has still to discharge the major burden of 
proving onthe whole case the guilt of the accused 
beyond reasonable doubt. [p. 197, col. 2; p. 19%, col. 1.) 


li the Court either is satisfied from the examina- 
tion of the accused and the evidence adduced by 
him, or from circumstances appearing from the 
prosecution evidence, thatthe existence of circum- 
stances bringing the case within the exception or 
exceptions pleaded has been proved, or upon a 
review of allthe evidence is left in reasonabl> 
doubt whether such circumstances do exist or not, 
the accused, in the case of a general exception, is 
entitled to be acquitted, or, inthe case of a special 
exception, can be cunvicted only of the minor 
offence. [p. 198, col. 1.) 

The decision in Wootmington v. Director of Public 
Prosecutions (1), that whilst the prosecu.ion must 
prove the guilt, there is no such burden laid on the 
accused tu prove hisinnocence and 15 18 suffisient 
for hum, to raise a doubt as regards his guilt is inno 
way inconsistent with the law in Brwsh India, 
Inuced the principles there laid down furm a valu- 
able guide to the correct interpretation of 8, LUS, 
Kvidence Act. |p. 195, col. 2.) 

Per Puil Bencen.—TLhe fact, that an accused person 
remains silent when denounced in tha presence ul 
witnesses by another person as the latter's assailant, 
is admissible inevidence, Tne reason of the con- 
frontation of the accused by the pe:son he 15 
alleged ‘to have attacked is two-fold. First 
it is of imporiaace as affording evidence oi 
identification : it the victim dies-it may bevf the 
highest importance that before his deata he identit- 
ed the accused us his assailant: if ne lives aad 
gives eviueuve vf the identiuy of the accussd at the 
trial the rast that he did Su at whe firs pussibic 
mument ig vfen valuable as showing the vonsiston. y 
of lus story. Secunaly ib ağsds che ateusad person 
an opporuuilly of Wuicb, however, he 18 oot bouad 
to avail hime lf, e.xher of denying that he is tne 
pèson wno atoucked the injured party or of setting 
up sume fact waneh may ab u later stage form part 
of his defence, such as that he was acting in gelf- 
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defence, or under grave and sudden provocation, or 
that the injuries received were due, to accident. [p. 
196,col.1j oo. : : : 

Tho degree of weight to be attached to the silence 
ef'an accused person in such circumstances depends 
upon the nature of the case. Many factors must, þe, 
taken into account inassessing itand, no hard, and 
fast. rule can be laiddown. Care. must be taken in 
all. cases, not to put too high a value on the absence 
of an immediate denial unless the suriounding facts 
point unequivocally .to the conclusion that any 
accused person, whether educated or ignorant, cau- 


tious or impulsive, yvoluble or taciturn, would have | 


felt. bound to make arejoinder in view ofthe par- 
ticular charge against him and in the particular 
circumstances prevailing when he was made aware 


of it. It is not permissible to arrive at an adverse . 


verdict onthe strength of the opinions formed as to 
the conduct of an accused person to supplement a 
case for the prosecution which at the conclusion of 
the evidence heard on both sides is too weak, to 
justity conviction. Rex v. Feigenbaum (3), Rea v. 

hitehead, (4), Rex v, Tate (5; and Maung Hman v. 
Emperor 6), referred to, Stephen Seneviratne v. 
The King (2), relied on. |p. 196, cols. 1 & 2.) . 


Where an accused kept silence when denounced 
by the dying person in the presence of the accused 
and others, ifthe silence of the accused isto be 
regarded as an important point forthe prosecution, 
then at the Sessions trial it is necessary by 1eason 
of s. 342, Criminal Procedure 
Court to put to the accused as part of the case for 
the Crown the fagt that he remained silent, and to 
invite his explanation as to why he did so. 
provisions of this section make it clear that this 
examination: takes place- for tLe purpose of enabling 
the accused to explain any circumstances appearing 
in the evidence against- him.’ The comission to ask 
such a question is an irregularity. The question 
for the Court-in every case in which an irregularity 
of this kind has been committed is whether in fact 
a failure of justice has been occasioned by reason 
of the irregularity which ‘has occurred. The con- 
sequence of this provision is that-the Court must 
go intothe merits. of the case before quashing- a 
conviction by reason of such irregularity. lt is 
clear, -however; that wherethe irregularity ig such 


as to deprive an accused: person of- defending himself- 


upon a point which the trial- Judge or the assessors 
or jury, regarded, or may have regarded, as of 
serious import, itcannot be said with confidence to 
have been inseparable from a-failure of justice. 
Where the facts show independently of any irregu- 
larity which has taken place that the accused has 
clearly ccmmitted an offence, the irregularity which 
has occurred will not save him from punishment ; 
but if it is impossible for the Appellate Court to 
aay that the trial Court would have been bound to 
come tothe same conclusion if there had been no 
irregularity, the conviction ought to be quashed. 
U Ba Thein-v. Emperor (t), referred to. |p. 196, col. 


2.) 

Obiter— Per Dunkley, J.— When the accused denies 
in toto the act or acts alleged, and it appears from 
the evidence forthe prcsecution that there are rea- 
sonable grounds for holding that the case falls 
within an exception, the presumption enacted in the 
last line cf s. 105 dcesnotarise at all. The burden 
is on the prosecution to establish the guilt of the 
accused beyond reasonable doubt, and if upon a 
review of allthe materials-on the record there ap- 
pears a reasonable doubt as to whether the cuse- 
falls within any exception, the prosecution bas failed 
to discharge that burden, and the accused must be 


pithepor v. 0 pamabata (BANG) -. 


Code, for the trial, 
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acquitted or convicted only of the minor offence, as 
the case may be. [p. 198, cols. 1 & 2.] 

In so far asthe law of British India has been 
codified in Acts of the Legislature (and the greater 
part of it has been enacted in statutory form) the 
jaw of british India is the law cuntained in these 
Acts and nowhere else, Decisions of Judges are, of 
cvurse, of the greatest value in assisting Judges, 
before whom similar points subsequently arise for 
decision, to construe the meaning of stulutory pro- 
visions, and are frequently of binding authority ; - 
but care must betuken in utilizing fur this pur- 
pose decisiuns of the English Courts, letore ap- ` 
plying an English decision it must first be ascer- 
tained how far the statute law of India coincides: 
with the lew of Englend which the decision explains 
and expounds. Where the law- of british India 
appears on examination to be the sume as the law 
ot England on any subject, the decisions ot the 
English Courts on that subject form a must valuable 
guide to the Courts in Inuia, anda decision of the 
House of Lords on such a subject must be consider-. 
eC a of paramount authority in India, [p. 197, 
col, 1. 

-Mr: A. Eggar, for the Crown. 

Roberts, ©. J.—ihe questions which 


I have reterred for the decision of -a Full 


-Bench of this Court are as tollows: 


‘\1) When a person is accused of any cflence, and 
alleges the exiztence of cueumstances which bring 
the case within the General Exceptions cf the Indian 
Penel Cide or within any special exception or pro- 
viso coutamed in any other part of the same Uode, 
or in any law defining the offence, dues s. 10a, Evi- 
dence Act, or any other rule ot law proviae thet 
when facts prima facie constituting the oftence ure 
proved by the prosecution, and from the examina- 
tion of the accused, or evidence tendered by the 
defence in attempted dischurge of the burden of 
proof then luid upon the accused by the said s. 105, 
the Court has a iessonuble duubt as to whether the 
said burden of pioot has been discharged by the 
accused person or as to the truth of the statement 
of the accused or evidence tendered, the Count should 
convict the accused Y 

(2) Is the aecision of the House of Lords in 
Woolmington v. Director of Public Prosecutions (1), 
inconsistent with the law of British India, or should 
it be zegarded us explaining the meaning ot the 
phiase "the burden uf proving the circumstances is 
upon him, and, the Gout shall presume the absence 
omen circumstances” in s. 103, Evidence Act, 

872 A 

(3) Where an accused person is charged with 
muider, and the person alleged to huve been mur- 
dered aenounced the accused as his assailant in the 
presence of the accused ana of other wituesses beivie 
his aeath, and the accused person remuineu silent, 
is such silence on his part a proper master tu be 
taken” into cunsiaeiubiun in assessing Whether a - 
subsequent detence seb up by lum, that he siruck 
the ueceused im the eXercise of tue right of self- 
delence, 18 true? g 

(4) dt ihe answer to the third question is in the 
affirmative, 18 the omission by the trial Court to 
question the accused azto his silence (in accord- 
ance with s. 342, Criminal Proceaure Code) an 
inegularipy; and if so, and it appears from the 
jud,meut that the matter upon which the accused 
Was not questioned wus regarded as important by 
the triul Juaye, can the conviction of the accused be 
sustained ?” 7 ° 
: NI) 935) AC 462; 104 LJ KB 433; 35 Cr. App, 
Riz; 1538 LT 232; 798 J 401, 51 TL RANG, ” 
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The answer to the first question is one 
of great importance because it involves a 
fundamental principle of criminal law 
common to England and to British India. 
The main proposition may be laid down 
simply as follows: in all- criminal cases 
where there isa reasonable doubt as to 
the guilt of an accused person at the close 
of the whole of the evidence, the accused 
Isentitled to he acquitted. Section 105, 
Evidence Act, runs thus: 


“When a person is accused of any offence, the 
burden of proving the existence of circumstances 
bringing the case within any of the General Ex- 
ceptions in the Indian Penal Code, or within any 
special exception or proviso contained in any other 
part of the same Gode, or in any law ‘defining the 
offence, is upon him, and the Court shall presume 
the absence of such circumstances,” 


There has been in some quarters much 
confusion as to the meaning of the words 
“the burden of proof". In criminal “cases 
‘the burden of proof’, ising the phrase in 
lts strictest sente, is always 
prosecution and never shifts whatever the 
evidence may be during the progress ‘of the 
case: if on a review of all the evidence the 
prosecution has failed to ‘establish the 
guilt of the accused beyond reasonable 


doubt, he is entitled to be acquitted. Some’ 


references were made in the’ argumént to 
a popular theory that Courts give to the 
accused what is known as “the benefit of 
the doubt;” the pnrase is misleading and 
should be avoided in any attempt at 
accurate expression. Thé accused does not 
receive a bénelit, nor does humanity grant 
him some boon dictated by the instinct of 
mercy in opposition to the ends of justice. 
Where there is an element of genuine 
doubt then there must be an acquittal as 
a matter of rightand not as a matter of 
grace or favour. Now, it is not for the 
prosecution to examine all the possible 
defences which might be put forward on 
behalf of an accused person and to prove 
that none of them applies. In order to 
make this clear s. 105, Evidence Act, says 
that the Court shall presume’ the absence 
of such circumstances as may bring the 
case within the ambit of a possibile defence. 
But if the evidence adduced by tue pro- 
secution 1s itself consistent, not only with 
the guilt of the accused but with his 
possible innocence, it is clear that there 
can be no conviction. Inthe same way if 


such evidence is consistent not with inno- - 


cence but with the commission of a lesser 
offence than that with which the accused 


person is charged, it is clear that the cone - 
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be restricted to a 
conviction for such lesser offence. 

In many instances little or no evidence 
in favour of the accused will have trans- 
pired at the end of the case for the prose- 
cution. When this is so, then in another 
and quite different sense the burden of 
proof is cast temporarily on the accused; 
when sufficient proof of the commission of 
a crime has been adduced and the accused 
has been connected therewith as ths guilty 
party, the burden of proof in the sense of 
introducing evidence in rebuttal of the 
case for the prosecution is laid down upon 
him. If evidence is then adduced for the 
defence which leaves the Court in doubt as 
to whether the accused ought to be 
excused from criminal responsibility, or 
found guilty of a lesser offence than that 
with which he stands charged, then at the 
conclusion of all the evidence, it must still 
be remembered that it is incumbent upon 
the prosecution to have proved their case. 
Put shorty, the test is not whether the 
accused has proved beyond all reasonable 
doubt that he comes within any exception 
to the Indian Penal Code, but whether in 
setting up his defence he has established 
a reasonable doubt in the case for the pro- 
secution and has thereby earned his right 
toan acquittal. Bys. 106, Evidence Act, 
when any fact is especially wilhin the 
knowledge of any person, the burden of 
proving that factis upon him. The burden 
of proof referred to here is that of 
introducing evidence merely and the phrase 
isused in the same sense as in s. 105. 
Section 108 does notcast any burden on an 
accused- person to prove that no crime was 
committed by proving facts specially 
within his knowledge; nor does it warrant 
the conclusion that if anything is unex- 
plained which the Court thinks the accu-ed 
could explain he ought, therefore, to be 
found guilty: Stephen Seneviratne v. The 
King (2). i 

I would answer thefirst question in the 
negative. Passingon to the second ques- 
tion I hold that the decision in Wool- 
mington v. Director of Publie Proʻecutions 
(1) 18 in no way inconsistent with the law in 
British India. Indeed the principles there 
laid down form a valuable guide to the 
correct interpretation of s. 105, Evidence 
Act. It is unnecessary to decide any 
question relating to insanity in .tue present 


(2) 41 UW N 65; 164 Ind. Cas. 545; AIR 1936 
PO 289; (1936) Cr. Cas. 900; 37 Cr. LJ 963; 9 R P 


-C 83; 44 L W 661; (1936) M W N 40; 39 Bom, L 
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reference, and the effect of our decision 
inno way alters the existing law on the 
subject, Passing on tothe third question, 
I am of opinion that thefact, tLab an 
accused person remains silent when de- 
nounced in the presence of witnesses 
by another person as tne latter's assailant 
isadmissible in evidence. The reason of 
the confrontation of the accused by the 
pérson he is alleged tohave attacked ap- 
pears to me to be twofold. First it is of 
importance as affording evidence of identi- 
fication: if the victim dies it may be of 
the highest importance that before his death 
he identified the accused as his assailant: 
if Le lives and gives evdience of the 
‘identity of the accused at the trial the fact 
that he did so at the first possible 
moment is often valuable as showing the 
consistency of his story. Secondly, it attords 
the accused person an opportunity, of 
wiich, however, he isnot bound to avail 
himself; either of denying that he is the 
person who attacked the injured party or 
of setting up some fact which may ata 
later stage form part of his defence, such 
as that he was acting in self-defence, or 
under grave and sudden provocation, or 
that the injuries received were due to 
accident. 

Tue degree of weight to be attached 
to the silence of an accused person in 
such circumstances depends upon the 
nature of the case. Many factors must 
be taken into account in assessing it and 
no hard and fast rule can be laid down. 
Illustiations which may afford a guide can 
be found in the cases in Rex v. Feigenbaum 
(3), Rex. v. Whitehead (4) and Rex. v. Tate 
(5). Care must be taken in all cases not 
to put too high a value on the absence of 
an immediate denial unless the surround- 
ing facts point unequivocally to the con- 
clusicn thatany accused person; whether 
educated or ignorant, cautious or impulsive, 
voluble or taciturn, would have felt bound 
to make arejoinder ın view of the parti- 
colar charge against him and in the par- 
ticular cicumstances prevailing when he 
was made aware of it. It is not permissible 
toarrive at an adverse verdict on the 
strength of the opinions formed as to the 
conduct of an accused person to supplement 
a case for the prosecution which ‘at the 

(3) (1919) 1 K B 431; 88 LJ K B 561; 120 L T 572; 
63 J P 123; 26 Cox O O 337. 

(4) (1929) 1 KB 99; 988 LJ KB 67; 139 L T 640; 


21 Cr. App. Rep. 23; 28 Cox U C 547; 92 J P 197; 27 
LGkl. 


(5) (1908) 2K B680; 77LJI KB 1043; 9L T 
t20; 52 Sd 609; 72 J P39]; 21 Cox O O 693, . 
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conclusion ofthe evidence heard on both 
sides is too weak to justify conviction: 
Stephen Seneviratne v. The King (2) (Judg- 
ment of Lord Rocke, at p.78*). If, however, 
the silence of the accused is to be re’ 
garded as an important point for the 
prosecution—and in the case under review 
the Sessions Judge apparently so regarded 
it—ihen at the Sessions trial it is necessary 
by reason of s.342, Criminal Procedure 
Code, for the trial Court to put to the ac- 
cused as part of the case for the Crown the 
fact that he remained silent,and to invite 
his explanation asto why he did so. The 
provisions of this section make it clear 
that this examination takes place for the 
purpose of enabling the accused to explain 
any circumstances appearing in the evi- 
dence against him. Maung Hman v. Em- 
peror (6). 


Passing on to the fourth question it must 
be noted that an omission to put a question 
necessary by virtue of the provisions of 
s. 342, Criminal Procedure Oude, is dealt 
with by s. 537, Criminal Procedure Code. 
The questicn for the Court in every case in 
which an irregularity of this kind nas been 
committed is wuether in facta failure uf 
justice has been occasioned by reason of 
the irregularity which nas occurred. ‘The 
consequence of this provision is that the 
Court must gointothe merits of the vase 
before quasuing a conviction by reason of 
such irregularity. It is clear, however, that 
where the irregularity is such as to deprive 
an accused person of defending himself 
upon a point which the trial Judge or the 
assessors or jury regarded, or may have re- 
garded, as of serious import, it cannot be 
said with contidence to nave been insepar- 


able from a failure of justice. Where the 
facts show independently of any irregu- 
larity wuich has taken place that the 


accused has clearly committed an offence, 
the irregularity which has occurred will 
not save nim irom punishment: but if it 
is impossible for the Appellate Court to 
say that tne trial Court wouid have heen 
hound to come to the same conclusion if 
there had been uo irregularity, the con- 
viction ought to be quashed. ‘I'he question 
has alreudy been answered in this sense by 
the decision in U Ba Thein v. Emperor (7). 


(6) 1 R 689; 77 Ind. Cas. 887;A I R 1924 Rang 
172; 25 Cr. L J 487. : 
(7) 8 R372; 127 Ind. Cas. 730, A IR 1930 Rang 





351; (1980) Cr. Cas, 1179; 32 Cr. L J 23; Ind, Rul 
(1980) Rang, 410. . 
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Leach, J—I am in agreement with the 
view expressed in the judgment of my 
oe Chief Justice, and have nothing 
o add. 


Dunkley, J.—In my opinion, the first 
and second questions propounded must be 
answered together. In so far as the law 
of British India has been codified in Acts 
of the Legislature (and the greater part 
of it has been enacted in statutory form), 
the Law of British India is the law con- 
tained in these Acts and nowhere else. 
Decisions of learned Judges are, of course, 
of the greatest value in assisting Judges, 
before whom similar points subsequently 
arise for decision, to construe the meaning 
of statutory provisions, and are frequently 
of binding authority; but care must he 
taken in utilizing for this purpose deci- 
sions of the English Courts. Before apply- 
ing an English decisicn it must first be 
ascertained how far the statute law of 
India coincides with the law of England 
which the decision explains and expounds. 
Where the law of British India appears 
on examination to be the same as the law 
of England on any subject, the decisions 
of the English Courts on that subject form 
to the Courts in 
India, and the decision of the House of 
Lords on such a subject must be consider- 
ed to be of paramount authority in India. 
This is, in my opinion, the correct stund- 
Point from which the decision of the House 
of Lords in Woolmington v. Director of 
Public Prosecutions (1), should be con- 
sidered by the Criminal Courts of this 
country. It is the latest and most autho- 
ritative exposition of the law of England 
on the subject of the duty which lies upon 
an accused person who, when the elements 
constituting a criminal offence have been 
proved against him by the prosecution, 


| pleads in defence that owing to the exist- 


ence of special circumstances his act or 
acts did, not amount to that offence. The 
judgment of Viscount Sankey, L. C. in this 
case ought to be accepted as a binding 
authority by every Criminal Court in Bri- 
tish India in so far as the law of British 


India on this subject, which is comprised | 


terms of s. 105, Indian 
with the law of 


within the 
Evidence Act, coincides 
England. 

The true construction of s. 105, a kawe 
e as- 
signed to that difficult expression ‘bur- 


den of proof’. Section 101 of the Act, p 
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enacts that : | 

“When a person is bound to prove the exist- 
ence of any fact it is said that the burden - of 
proof lies on that person,” p : 
hut the phrase ‘burden of proof" is used in 
two distinct meanings in the law of evi- 
dence, namelv the burden of establishing 
a case, and the burden of introducing evi- 
dence: Pickup v. Thames and Mersey Marine 
Insurance Co. Lid (8) and Hem Chandra 
v. Kali Prosanna Bhaduri (9). The burden of 
establishing a case remains throughout 
the trial where it was originally placed: 
it never shifts. The burden of evidence 
may shift constantly as evidence is 
introduced by one side or the other. 
The phrase is used in both these mean- 
ings in the Indian Evidence Act. 
The general provision regarding burden of 
proof is to be found ins. 101 of the Act. 
It is a fundamental principle that in a 
criminal trial the burden of proof lies 
upon the prosecution to establish the 
charge against the accused beyond reason- 
able doubt. This principle is enacted in 
s. 101 and Tilus. (a) to that section, read 
with the definition of ‘proved’ in s. 3 of 
the Act. Section 101 and Illus. (a), thereto 
are in the following terms: | 

“101, Whoever desires any Oourt to give judg- 
ment as to any legal right or liability dependent 
on the existence of facts which he asserts must 
prove that those facts exist. When a person is 
bound to prove the existence of any fact it ie said 
that the burden of proof lies on that person. 

Illustrations. 
(a) A desires a Court to give judgment that B 


shall be punished fora crimewhich A gays B bas 
committed, A must prove that B has committed the 


crime.” Pi . » 
It is plain that in this section the term 


“ ‘burden of proof’ is used in the first of its 


meanings, namely, the burden of establish- 
ing acase. {na criminal trial the burden 
of proving everything essential to the es- 
tablishment of the charge against the ac- 
cused lies upon the prosecution, and that 
burden never changes. But it would clear- 
ly impose an impossible task on the prose- 
cution if the prosecution were required to 
anticipate every possible defence of the‘ac- 
cused and to establish that each such de- 
fence could not be made out, and of this task 
the prosecution is relieved by the provi- 
sions of s. 105 and its closely allied section, 
s. 108. Section 105 enacts that the burden of 
proving the existence of circumstances 
bringing the case within any general or spe- 
cial exception inthe Penal Code shall lie 

(8) (1878) 3 Q BD 594; 47L J QB 749; 39 L T 


341; 26 W R 689; 4 Asp. M O 43. 
(9) 3001038; 301A177;8 CW N 1;8 Sar. 529 
O), - 
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upon the accused, and the Court sball pre- ' 


sume the absence of such circumstances. 
In this section the phrase ‘burden of proof 
is clearly used in its second sense, namely, 
the duty of introducing evidence.: The 
major burden, that of establishing on the 
whole case the guilt of the accused beyond 
reasonable doubt, never shifts from the 
Prosecution. The duty of the accused under 
s. 105; is to introduce such evidence as. will 
displace the presumption of the absence 
of circumstances bringing the case within 
an exception, and will suffice to satisfy 
the Court that such circumstances may 


`. have existed. The burden of the issue as 


to the non-existence of such circumstances 
is then shifted. to the prosecution, which 
has still to discharge the major burden of 


proving on ‘the whole case the guilt of the ` 


. accused beyond reasonable doubt. I should 
perhaps point out that the examination 
of the accused before the committing Court 
is, under s. 287, Criminal Procedure Code, 
evidence at the Sessions trial, and that 
under s. 342, the examination of the ac- 
cused at any trial ‘may be taken into con- 
sideration’ and isto this existent evidence 
at the trial. a oe 

The conclusion, therefore, is that if the 
Court either is satisfied from the examina- 
tion of the accused andthe evidence ad- 
duced by him, or from circumstances ap- 
pearing from the prosecution’ evidence, 
that the existence of circumstances bring- 
ing the case within the exception or excep- 
tions pleaded has been proved, or upon a 
review of all the evidence is left in reason- 
able doubt whether such circumstances do 
exist or not, the accused, in the case of ‘a 

- general ‘exception, is entitled to be acquit- 
ted, or, in the case of a special exception. 
can be convicted only ofthe minor offence. 
I agree that the answer to the first ques- 
tion shall be in the negative. 

Before leaving this topic,] think it as 
well to make some observations regarding 
the situation which arises when the accus- 
ed denies in toto the act or acts alleged, 
and evidence of the existence of circum- 
stances bringing the case within a general 
or special exception is to be found in the 

evidence for the prosecution. Although 
this matter is not strictly within the ambit 
of the question referred, it is a case which 

- frequently arises in this country where 
owing to ignorance and/or bad advice, the 
accused usually denies having committed 
the act, however overwhelming the evi- 
dence, and fails to set up the defence 

` which is open to him. In ‘Emperor v. Wajid 
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Husain (10), a Bench of the Allahabad High 
Court observed as follows : 

“Circumstances which would bring the case of 
ən accused person within any of the general ex- 
ceptions in the Penal Code can and may be prov- 
ed from the evidence given for tlie prosecution or 
to be found elsswhere on the record; but there 
must be evidence upon which such circumstances 
ean be found to exist, and whenthey are not shown 
to exist the Court is, under s. 105, Evidence Act, 
bound to presume the absence of such circum- 
stanees.” : 

Where it appears from the evidence for 


“the prosecution that there are reasonable 


grounds for holding that the case falls 
within an exception, the presumption 
enacted in the last line of s. 105, does not 
arise at all. The burden is on the prose- 
cution to establish the guilt of the accused 
beyond reasonable doubt, and if upon a 
review of all the materials on the record 
there appears a reasonable doubt as to 
whether the case falls within any excep- 
tion, the prosecution has failed to discharge 
that burden, and the accused must be ac- 
quitted or convicted only of the minor 
offence, as the case may be. It is, there- 
fore, clear that the law of British India and 
the law of England are identical on this 
branch of the criminallaw, andthe case in 
Woolmington v. Director of Public Prosecu- 
tions (1), must be regarded as an authori- 
tative exposition cf the law of British India. 
With the greatest respect, I think that 
Woolmington v. Director of Public Prosecu- 
tion (1), lays down by the law in the sense 
which I have endeavoured to explain. In 
regard tothe third and urth questions 
I have nothing to add to the judgment of 
my Lord the Chief Justice, which I have 
had the advantage of reading and with 
which I am in complete agreement. 
D. Reference answered. 

x a0) 2 A 451; 6 Ind, Cas. 589; 11 Cr, L J 374; 7 A 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 378 of 1°36 
February 17, 1937 
Niauat ULLAN, J. 
SHYAM LAL— DEFENDANT—- 
APPLICANT 
versus 

JAGANNATH. AND ANOTHER— PLAINTIFFS 
—OpPposITE PARTIES 

Contract Act (IX of 1872), 3. 38—Payment_ of ren 


‘to one of several co-shirer londlords—Whethe 


gives valid discharge to tenant. | 

Payment to one of several promisees does no 
operate as a discharge. Likewise payment of ren 
to one of several co-sharers does not give a vali 
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discharge toatenant. Annapurnamma v. Akkayya 
(2), dissented from Manzur Ali v. Mahmud-un- 
Nissa (3) and Ram Chandra v. Goswami Rajjan 
(4) followed, 

C. R. App. against an order ‘of the Small 
Cause Court Judge, Hathras, dated March 
28, 1936. 

Mr. Shabd Saran, for the Applicant. ` 

Mr. S. B. L Gaur, for the Opposite 
Parties. 


Judgment.—This is a revision under 
s. 25, Small Cause Courts Act, by the 
defendant, arising out of a suit for the 
plaintiffs’ share of arrears of rent of a 
certain shop alleged to have been let to 
him. The plaintiffs claimed to be entitled 
to one-fourth of the rent payable in respect 
of the shop under a rent note: executed 
by the defendant. The only plea which is 
pressed in revision is that the defendant 
paid the entire rent to one of the co- 
sharers and obtained a discharge. The 
lower Court held that payment to one of 
several co sharers does not give a valid 
discharge to a tenant. The question as to 
whether the plaintiffs are entitled to sue 
for theirown share alone has not been 
raised in this Court. There was at least 
one other suit for arrears of rent by 
another co-sharer for his share only, and 
it was successful. The lower Court held 
that the plaintiffs are entitled to sue for 
their share alone, Tne correctness of this 
view has not been impugned in revision. 

As to whether payment to one of several 
persons to whom it was due gives a valid 
discharge tothe tenant making the pay- 
ment, reliance is placed on Barber Maran 
v. Ramana Goundan (1), “and Anna- 
purnamma v. Akkanya (2). The former 
was a casein which payment was alleged 
to have been made to one of several co- 
mortgagees. In the latter payment was 
said to have been made to one of several 
payees under a negotiable instrument. 
The Madras High Court held that payment 
to one of those entitled to receive it 
operated as a valid discharge. This con- 
clusion was arrived at on the strength of 
s. 38 of the Indian Contract Act. With 
great respect I wish to point out that s. 38 
ja no authority for the proposition that 
payment ‘to one of several co-promisees 
operates asa valid discharge or is tanta- 
mount to payment to all of them. All 
thats. 38 provides is the consequence of 
an offer of performance to the promisee 

(1) 20 M 461, - eae 

(2) 36 M 544; 19 Ind. Cas. 12; 13 M L T 268; (1913) 
_MWN 328; 24 M L J 333, i f : 
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where the offer is not accepted. The first 
part of the section runs thus :— 

“Where a promisee has made an offer of per- 
formance to thé promisee, and the offer has not 
been accepted, the promisor is not responsible for 
non-performance nor does he thereby lose his rights 
under the contract.” ` . ; en) 4 

The last paragraph of the section then 
provides : — sent 

“An offer to one of several joint promisees has 
the same legal consequences as an offer to all of 


v 


them." 

Reading the two together, the section 
may be recast as providing that where a 
promisor has made an offer of performance 
to the promisee, or where there are more 
promisees than one, to one of them, and 
the offer has not been accepted, the pro- 
misor isnot responsible for non- performan- 
ce. It cannot be construed as laying down 
the converse proposition that where a 
promisor has made an offer of performance 
to the promisee, or one of them where there 
are more promisees than one and the offer 
and performance have been accepted, the 
promisor is discharged. This seems to have 
been the opinion of the learned Chief 
Justice, who differed from the majority 
of the Full Bench which decided Anna- 
purnamma v. -Akkayya (2). : 

The Allahabad High Oourt has con- 
sistently held that payment to one of several 
promisees does not operate as a discharge. 
See Manzur Ali v. Mahmud un-uissa (3), 
and Ram Chandra v. Goswami Rajjan Lal 
(4), Accordingly I hold that the view 
taken by the lower Oourt was right. 
Tne revision is dismissed with costs. 

N. Revision dismissed. 


(3) 25 A 155; A W N 1902: 216, 
(4) 32 A 164; 5 Ind, Oas. 129; 7 ALJ 99, 


BOMBAY HIGH COURT 
Criminal Reference No. $9 of 1936 
October 7, 1936 
BROOMFIELD AND Sen, JJ. 
EMPEROR—COMPLAINANT 
VETSUS 
DON FILLIUS D'SILVA —Acousep 

Bombay Municipal Boroughs Act (XVIII of 1925), 
s. 1671—Nuisance, proof of—Opinion of Chief Oficer, 
proof of—Production of notice signed by him, whe- 
ther sufficient proof—“Cover over” and “fill up"— 
Applicabil:ty—Power to order levelling of low-lying 
land, whether conferred by legislature—“Or to take 
away .. ......+.8hall prescribe", whether empowers 
levelling of low land on which water accumulates. 

Under s. 167 of the Bombay Municipal Boroughs 
Act what is required is that the Ohief Officer should 
be satisfied of the existence of a nuisance, because 
he is given power to issue the notice there provid- 
ed for if in his opinion a nuisance exists. It ig 
not necessary, therefore, that it should be proved 
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by evidence that a nuisance exists in fact, It is, 
however, necessary that the opinion of the Chief 
Officer should be properly proved and it is not 
sufficiently done by the mere production of a notice 
signed by him. 

The words “cover over" in s. 167, were not intend- 
z to ,2pPly to Bie ane words “drain off” are 

e only ones which might be appropriate to cls. (a: 
(bi and (e) alike. It is perils nae 
fore, that the words “fill up” were intended to apply 
to the land on which Water accumulates, No doubt 
they would properly apply to filling up holes or 
depressions in a plot of land. It ig extremely 
doubtful whether they would apply or could have 
heen intended to apply to filling up in.the sense 
of raising. the level of a large area of land which 
is naturally low-lying land. The power to order 
levelling of this kind is on the face of it so harsh 
and oppressive that one cannot suppose that the 
Legislature intended to confer this power unless the 
language of the section is perfectly clear. 

The words “or to take such order with the same 
for removing or abating the nuisance as the Ohief 
Officer shall prescribe" in s, 167, must be considered 
with their context. Even under this clause it cannot 
be supposed that the Chief Officer has power to order 
Ya Ing a a low-lying land on which water accu- 
mulates. Municipal Commissioner, B 
Dwarkoji (1), relied on, aed, aan 


Or. Ref. made by the Sessions Judge 
anna Fo 
essrs. A. G. Desai, A. A. Adarkar and 

J. F. Ferreira, for the Accused. 

Mr. W. B. Pradhan, for the 
plainant. 

Broomfleld, J.—The question in this 
case isas to the legality of a conviction 
under 8.193, Bombay Municipal Boroughs 
Act XVIII of 1925, for failure to comply 
with anotice issued under s. 167 of the 
Act. The reference has been made by the 
Sessions Judge of Thana, in a ease in 
which one Don Fillius D'Silva, has been 
convicted by the First Class Magistrate 
of Kurla and sentenced to pay a fine of 
Rs. 10. b The accused owns 4 plot of land 
measuring 6,000 sq. yards in the. Municipal 
limits of Kurla. The Chief Officer of the 
Municipality sent him a notice under s. 167 
which was in. the following terms: 

“Whereas the above tank (low-lyi 
ing to you which is full A BA ea ne 
source of nuisance to tbe surrounding locality 
inasmuch as it forms a breeding ground for mos- 
quitoes and causes the accumulation of filthy 
sullage water thus affecting the health and general 
sanitation of the locality; Now, pursuant to the 
Provisions of s, 167, Bombay Municipal Boroughs 
Act of 1925, I do hereby require you, within fifteen 
days from the service hereof, to get the same filled 
= ae dry earth to the level of the surrounding 

It appears that the level of the ace 8 
plot of land is two to three feet below: foni 
of the surrounding land, and that the 
filling up of the Jand so asto bring it on 
the same level as the surrounding land 


Com- 


EMPEROR V. DON FILLIUS D'sIIYA (BOM) 


by no means clear, . there-. 


168 10 


would cost from 4000 to 5,000 rupees. 
The accused savs that this is out of all. 
proportion to the value of the Jand and 
altogether beyond his resources. It is 
also contended on behalf of the accused 
that in any vase fifieen days was an in- 
sufficient time for doing the work and that 
there is no evidence that any nuisance was 
caused by the condition of his jand. 
Under s. 167 of the Act whst is required 
is that the Chief Officer should he satisfied 
of the. existence of a nuisance, because he 
is given power to issue the notice there 
provided for ifin bis opinion a nuisance 
exists. Itis not necessary, therefore, that 
it should be proved by evidence that a, 
nuisance existsin fact. In sofaras the 
Jearned Sessions Judge, who has referred 
the matter, suggests the contrary, we are 


. unable to agree with him. We do, however, 


agree that it is necessary that the opinion 
af the Chief Officer should be properly 
proved. We do not consider that itis 
sufficiently done by the mere production of 
a notice signed by him. There is no other 
evidence in the case. The Chief Officer 
did not’ give evidence and the Sanitary 
Inspector who was the only witness exa- 
mined could not and did not say anything 
about the Chief Officer's opinion. Inci- 
dentally I may say that this witness admitted 
that at the present time, that is, at the time 
of the trial, there. was no complaint from 
anybody of any nuisance. 


Then another point is that in s. 193, 
under which the accused has been con- 
victed, there is a proviso that when the 
notice fixes a time within which certain act 
is to be done, and no time is specified in the 
Act, it shall rest with the Magistrate to 
determine whether the time so fixed was 
reasonable time within the meaning of 
the Act. The record of the trial is very 
scanty, but taking it as it is, it seems 
sufficiently clear that an allowance of 
fifteen days for raising the level of the 
whole of the accused's plot by two or three 
feet was quite unreasonably short. On 
both these grounds we agree with the 
learned Sessions Judge that the convic- 
tion of the accused ought not to be sustained. 
The more important question as to whether 
the Chief Officer has power under s. 167 
of the Act to make the order complained of 
is more difficult. Clanse 1 of s. 1¢7, which 
igs tte one with which we are concerned, is 
as follows: 

. “(]) Tf, in the opinion of the Chief Officer, (a) 
any pool, ditch, quarry, hole, excavation, tank, well, 
pond, drain, water-course, or any collection of water, 
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or (b) any cistern or other receptacle for water, 
whether within or outside a building, or (© any land 
on which water accumulates and which is situate 
within a distance of one hundred yarde from any 
building used asa dwelling house, is or is likely to 
becama a breeding place of mosquitoes or in any 
other respect a nuisances, the Chief Officer may, by 
notice in writing, require the owner thereof to fill 
up cover over or drain off the same in such manner 
and with such materials as the Ohief Officer shall 
prescribe, or to take such order with the same for 
removing or abating the nuisance as the Chief Officer 
shall prescribe.” 

The first point that arises is, isthe land 
in question a tank? On the evidence we 
can only hold that it is not. The notice 
itself suggests really thatit is nota tank 
because it is referred to as “tank (low- 
lying area)”. The prosecution made no 
attempt to show that it can properly be 
described as a tank. We must take it, 
therefore, that it does not come under cl. (a), 
sub-s. 1 of the section. That being so, the 
case can only come under el. (c), and the 
question is whether, when you are dealing 
with land on which water accumulates and 
which is situate wilhin a distance of one 
hundred yards from anv building used as 
a dwelling house, an order can lawfully be 
made requiring the whole area of the land 
to be raised to the level of the neighbour- 
ing land. (Incidentally, I may remark that 
there is no definite evidence on the record 
to show that this land is within one hundred 
yards of a dwelling house). 


The section gives power to the Chief 
Officer to require the owner of the property 
referred to“to fill up, cover over or drain 
off” the property. These words refer back 
without distinction to cls. (a), b) and (c). 
But obviously all the words are not 
equally appropriate to all that precedes. 
You can fill up almost all the items in 
cl. (a), except a collection of water, but you 
cannot very well fill up a cistern or 
receptacle for water, that is to say, not in 
the sense intended. You can cover over 
most if not all of the things mentioned 
in cl. (a), and also those mentioned in cl. (b), 
but you cannot cover over land, at any 
rate, if itis a large plot of land. Obviously 
the words ‘cover over’ were not intended 
to apply to land. The words “drain off” 
are the only ones which might be appro- 
priate to els. (a), ib) and (c; alike. It is by 
no means clear, therefore, that the words 
“fll up” were intended to apply -io the 
land on which water accumulates. No 
doubt they would properly apply to filling 
up holes or depressions ina plot of land. 
It is extremely doubtful whether they 
would apply or could have been intended 
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to apply to filling up in the sense of raising 
the level of a large area of land which is 
naturally low-lying land. The power to 
order levelling of this kind is on the face 
ofit so harsh and oppressive (or may be 
so; in this case the area is an acre anda 
quarter and it might be several acres) 
that one cannot suppose that the Legis- 
lature intended to confer this power unless 
the language of the section is perfectly 
clear, and, as I say, I do not think itis. I 
am not satisfied that the words of this 
section we: intended to give or do give 
power to make tke order which was made 
in thi3case Itis true that the section also 
cont».ns the words, 

“crto take such order with the same for removing 
or abating the nuisance as the Chief Officer shall 
prescribe,” 

ButI think those words must be consi- 
dered with their context. It isa case of 
noscitur a sociis. I am not prepared tosay 
that even under that clause power to make 
such an orderis given. I think that this 
view of the construction of the section 
derives a certain amount of support from 
the decision in Municipal Commissioner, 
Bombay v. Hari Dwarkoji (1) although 
that was acase dealing with a different 
Act. Even supposing that the Chief Officer 
has power under tbe striet terms of this 
section to direct the owner to raise the 
level of the whole of his land, I consider 
that the order in the circumstances of this 
case must be regarded as an arbitrary and 
oppressive one, and that of course would be 
an additional ground for holding that the 
conviction should not be allowed to stand. 
We set aside the conviction, and direct that 
the fine, if paid, be refunded. 

D. Conviction set aside. 
(1) 24 B 125; 1 Bom. LR 518. 





OUDH CHEF COURT 
Civil Revision Application No. 70 of 1936 
February 26, 1937 


SMITH, J. 

RAM NATH—Drrenoant—AppLicant 
Versus 
KEDARNATH— PLAINTIPF—QPPOSITE 
PARTY 


Provincial Small Cause Courts Act (IX of 1887, 
s. 25—Suit dismissed for non-payment of additional 
court-fee—Restoration on application under s. 151, 
Civil Procedure Code (Act V of 1908) Suit decreed— 
Application to High Court attacking only order of 
yestoration—Maintainability. 

A suit was dismissed for non-payment of certain 
additional court-fee. The plaintiff's application for 
restoration made under s. 151, Civil Procedure Code, 
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was granted. The defendant then filed the written 
statement and the suit was decreed. More than 
two months after the decision defendant filed an 
application under s. 25, Provincial Small Cause 
Courts Act, not attacking the final decree itself but 
attacking theorder for restoration on the ground 
that the trial Court had no jurisdiction to restore 
the cuit on the application made under s. 151: 

Held, that the trial Oourt was wrong in restoring 
the suit on the basis ofan application under s 151 
‘of the Code of Civil Procedure, but, in view of the 
fact that the suit had proceeded to its termination 
before this present appligation was made, the 
High Court could not under e. 25 of the Provincial 
Small Cause Courts Act, interfere with the order 
restoring the suitto hearing. That order was clear- 
ly an interlocutory order, andthe proper remedy of 
the applicant wasto apply under s 25 of the Small 
Cause Courts Act, against the final decree itself. 
The applicant had adopted a wrong remedy. He 
ought not to have gone in revision under s. 25 of the 
Provincial Small Cause Courts Act againgt-the inter- 
locutory order, but he ought to have applied under 
that section against the final judgment and decree, 


C. R. App. against the order of the Sub- 
Judge,. (as Judge of & O. Court’, Gonda, 
dated May 2, 1936. 

Mr. H. H. Zaidi, forthe Applicant. 

Mr H. D. Chandra, for the Opposite 
Party. 

Judgment.— This is an application by a 
defendant under s. 25 of the Provincial 
Smal! Cause Courts Act. Section 151 of 
the Code of Civil Procedure is also men- 
tioned in it, but it is conceded by the 
learned Counsel for the applicant that it is 
to be regarded as an application only 
under s. 25 of the Provincial Small Cause 
Courts Act. 

The facts are somewhat peculiar. The 
suit out of which the application arises was 
instituted on November 9, 1935. On 
November 28, 1935, it was dismissed for 
non-payment of certain additional court-fees 
which had been called for by the trial 
Court. On Deceinber 10, 1935, the plaintiff 
applied under s. 151 of the Code of Civil 
Procedure for restoration of the suit, and 
on May 2, 1936, the suit was restored to 
hearing. The defendant filed his written 
statement on May 27, 1936, and on May 30, 
1936, the suit was decided, the plaintiff's 
claim being decreed in full, with costs. 
The present application was made on 
July 31, 1936, that is to say, two months 
after the suit had been finally decided. 
This present application, however, does not 
athack the final decree itself, bat attacks 
only the order of May 2, 1936, for the 
restcration of the suit. The contention is 
thatihe Court below had no jurisdiction 
io restore the suit as the result of an 
application made under s. 151 of the Code 
of Civil Procedure. 
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The learned Counsel for the plaintiff 
respondent contends that as the suit had 
been decided prior to the making of this 
present application, the decision of this 
application in favour of the applicant 
would not affect the final decree. The 
contention of the learned Counsel for the 
applicant, On the otber hand, is that if it is 
held that the Court below had no power 
unders. 151 of the Code of Civil Procedure 
to restore the suit to hearing after its 
dismissal on November 28, 1935, the decree 
that was ultimately passed will become a 
nullity. 

There are really three questions involved. 
The first is whether the Court below had 
jurisdiction under s. 151 of the Code of 
Civil Procedure to restore the suit.to hear- 
ing. The second is whether the order for 
restoration can now be attacked under s. 25 
of the Provincial Small Cause Courts Act. 
in view of the fact that the suit had been 
decided before this application was made; 
and the third question is that the effect 
would be if this application which is merely 
against the order of restoration, is allowed. 

On the first of the above questions refer- 
ence has been made by the learned 
Counsel for the applicant to a decision 
reported in I. lL. R. 2 Patna, page 504 
Ramesherdhari Singh v. Sadhu Saran Singh 
(1). This decision certainly supports the 
contenticn of the Jearned Counsel for the 
applicant. The. learned Counsel for the 
respondent has not shown me any authority 
to the contrary effect, and whiJe not conced- 
ing that this authority lays down correct 
law, he is willing to have it assumed that the 
learned Court below -had no power under 
s. 151 of the Code of Civil Procedure to 
restore the suit to hearing. I am of opinion 
thatthe learned Court below was wrong in 
restoring tke suit on the basis of an appli- 
cation under s. 151 of the Code of Civil 
Procedure, but, in view of the f-ct that the 
suit had proceeded to its termination before 
this present application was made, I think 
that I cannot now, under s. 25 cf the 
Porvincial Small Cause Courts Act, inter- 
fere with the order restcring the suit to 
hearing. That order was, in my opinion, 
clearly an interlocutory order, and the 
proper remedy of the applicant was to 
apply under s. 25 of the Smal] Canse Courts 
Act against the final deeree itself. It does 
not seem tome that, even if the present 
application were allowed, the final decree 
would be affected. The applicant has, in 

(1) 2 Pat. 504; 72 Ind. Cas. 629;4P LT 261; ATR 
1923 Pat. 354. 
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my opinion, adopted a wrong remedy.’ He 
ought not to have come here under s 25 
of the Small Cau-e Courts Act against the 
interlocutory order, but he ought to have 
come under that section aginst the final 
judgment and decree, basing his attack 
upin them on the alleged wrong order of 
resioratiun. 

The resultis that I must declinein all 
the circumstances of the case to interfere 
now with the order of May 2, 1936, for the 
restoration of the suit, and I dismiss this 
application with costs. 

Civil Miscellaneous Application No. 607 
of 1936 was presented on August 5 last, 
asking that ‘further proceedings in the 
case be postponed”. This application 
purporied to be made under O. XLI, r. 5. 
It is not obvioug what the further proceed- 
ings referred tu were,in view of the fact 
{hat the case had been finally decided long 
before this application was made. The 
learned Counsel for the applicant says that 
the proceedings referred to may have been 
execution proceedings, though they are not 
so described in the application, In any case 
in view of my decision the application 
under s. 25 of the Provincial Small Cause 
Couris Act, the miscellaneous application 
must now be rejected, and T reject it 
accordingly. I make no separate order 
about the costs of it. The interim stay 
order passed by the learned Acting Chief 
Judge on August 5, 1936, is discharged. 

N. . Petiton rejected. 





CALCUTTA HIGH COURT 
Civil Appeals Nos. 1069 to 1071 of 1932 
April 24, 1936 
NASIM ALI AND HENDERSON, JJ. ' 
Srimati CHARUSILA DASI—PLAINTIEF 
—APPELLANT 
i VETSUS 
ABHILAS BAURI AND OTHERS -RESPONDENTS 
`~ Bengal Tenancy Act (VIII of 1885), ss. 115, 105-A 
—Appeal arising out of proceedings under s. 105— 
Forum—Order by Special Judge rejecting memorandum 
of appeal for failure to supply requisite court-fee— 

ppeal, if lies—Appeal from decision under s 105— 
Court-fee— Valuation. 

An appeal arising out of a proceeding under s. 105, 
Bengal Tenancy Act against the decision of the 
Special Judge lies to the High Court when there has 
been an investigation and determination vy him 
of any of the questions under s. 105-A. An order 
passed by a Special Judge rejecting a memorandum 
of appeul for failure to supply requisite court-fee 
not being a decree is not appealable. Jnunada 
Sundari Shah v. Madhab Chandra (1), relied on. [p. 
201, col, 2.) 

The decision cn questions specified ins. 105-A is 
for all practical purposes a decision under s. 106. 
When sucha decision is appealed against, before 


CHARUSTLA DASI V. ABHILAS BAURI (CAT) 


203 


the Special Judge, the court-fees payable on such 
memorandums are ad valorem on the value of the 
subject-matter of dispute in appeal subject to 2 
maximum of Rs. 20. Upadhya Thakur v. Persidh 
Singh (2), applied. [p. 206, col, 1 | i 

In appeal to Special Judge from decision on ques- 
tions under s 105-A the principle laid down for 
determining the value of memorandum of appeals in 
suits under s. 7 (ii), Court Fees Aut, should be 
adopted. Charusila Dasi v. Mazajfar Shatkh (4), 
relied on. [ibid] 


Messrs. Atul Chandra Gupta und Bhola 
Nath Ray, for the Appellant. 

Messrs. Panchanan Ghose, Muktipada 
Chatterjee, Nirod Bandhu Ruy and Subodh 
Chandra Dutta, for the Respondents. 

Mr. Ramendra Chandra Ray, for the 
Deputy Registrar (in Nos. 1070 and 1071). 

Mr. Basak, for the Secretary of State. 


Nasim Ali, J.—The appellant in these 
three appeals filed three applications under 
s. 105, Bengal Tenancy Act, before the 
Revenue Officer of Rampurhat in the dis- 
trict of Birbhum for settlement of fair and 
equitable rent of certain holdings. Before 
the Revenue Officer she raised the follow- 
ing issues under s. 105-A: (1) Are the 
holdings in dispute, though recorded as 
mokrari in the Record of Rights, occupancy 
holdings? (2) Are the rents recorded in 
the Record of Rights theexisting rent of 
the holdings? (3; Is she entitled to get 
additional rent for excess area ? She paid 
court-fee of 12 annas for each of the hold- 
ings mentioned in her application and 
Rs. 20 for each of the three applications. 
Phe Revenue Officer decided against her. 
She filed three appeals before the Special 
Judge of Birbhum and paid the same 
court-fee on the memorandum of appeals as 
she did on her applications before the Re- 
venue Officer. The learned Judge treated 
the appeals as appeals arising out of suits 
under s. 106, Bengal Tenancy Act, and 
demanded additional court fees. The ap- 
pellant having failed to comply with the 
order of the Judge, her appeals have been 
dismissed. She appeals to this Court. In 
her memorandum of appeals to this Court, 
she has paid the same court-fees as before 
the Special Judge. 

During the pendency of the appeal to 
this Court respondent No 9 in S. A. 
No, 1059, respondents Nos. 17, 18, 45, 48, 
72and 73 in S. A. No. 1070, respondents 
Nos. 10, 13, 24, 41, 44, 59, 62, C6 and 94 
in S. A. No. 1071 died. Tueir heirs were 
not substituted within tLe time prescribed 
by law. The appellant's claim for fair rent 
in respect of the following Khatians is, 
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therefore, dismissed. 
Appeal No. Khatian No. 
S A. No. 1069 of 1932 114 
S. A. No. 1070 of 1932 15 


S. A. N. 1071 of 1932 23 


A preliminary objection has been taken 
to the hearing of these appeals on behalf of 
the respondents on the ground that the 
order of the learned Special Judge though 
in, form an order of dismissal, is in subs- 
tance an order of rejection of memoran- 
dum of appeals, and no appeal lies against 
such an order. In order to determine whe- 
ther an order dismisses an appeal or 
simply rejects it, the substance and not 
the form of the order is to be considered. 
The order of the Special Judge is not 
accurately expressed because it states that 
the appeals are dismissed and not that 
the memorandum of appeals are rejected. 
-It is, however, clear that the intention of 
the Judge was to reject the memorandum 
as they were not properly stamped. The 
learned Advocate for the 7appellant, how- 
ever, contends that an appeal lies against 
an order rejecting a memorandum. Now 
an appeal to tuis Court against the decision 
of the Special Judge lies unders. 109-A {now 
115-C), el. (3), Bengal Tenancy Act. That 
clause lays down that such an appeal is 
‘subject to the provisions of O. XLII, Civil 
Procedure Code. Order XLII of the Code 
lays down that the rules of O. XLI shall 
apply so far as may be to appeals from 
uppellate decrees. The order appealed 
against does not come under r. 3, O. XLI, 
which provides for rejection of memorandum 
of appeal. But by s. 107, cl. (2) of the 
(ode, the Appellate Court has the same 
powers as the Court of original jurisdic- 
tion in respect of suits instituted therein. 
By r. 11, O. VIL of tke Code, the trial 
Court has been empowered to reject a 
plaint if the plaint is not properly stamped 
and the plaintiff being required to supply 
the requisite stamps fails to do so. The 
Special Judge, therefore, had power to 
‘reject the memorandum of appeal for 
failure of the appellant to supply the re- 
quisite stamps. The question then is whe- 
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ther the orderis appealable. In Jnanada 
Sundari Shah v. Madhab Chandra (1), 
Suhrawardy, J observed: 

“Section 107 (2) invests an Appellate Court with 

the same powers as are conferred on a Court of 
original jurisdiction. It does not purport to give the 
order passed by an Appellate Court the same effect 
as an order passed by an original Court of like 
nature Section 2 expressly says that “decree” shall 
be deemed to include the rejection of a plaint, I£ 
it was the intention of the Legislature to include 
within the definition of ‘decree’ an order rejecting 
a memorandum of appeal it would have expressly 
said so” 
“With these observations I respectfully 
agree. Section 109 (3), Bengal Tenancy 
Act makes the provisions of O. XLII applic- 
able to the appeals to this Court. By 
implication the provisions of O. XLI are 
attracted. Even if the provisions of 
O. XLIII also are attracted, an order re- 
jecting a memorandum of appeal is not 
appealable under its provisions. As at pre- -- 
sent advised I am inclined to think that an 
appeal arising out of a proceeding under 
s. 105 against the decision of the Special 
Judge lies to this Court when there has 
been an investigation and determination 
by him of any of the questions under 
s. 105-A. 

I am, therefore, of opinion that no ap- 
peal lies to this Court against the order 
of the Special Judge. But in view of the 
facts and circumstances of these cases we 
treat the memorandum of appeals to this 
Court so far as they relate to the tenan- 
cies in respect of which the appeals have 
not abated as petitions for revision under 
s. 115, Civil Procedure Code. The point 
for determination in these cases is what 
was the court-fee payable on memorandum 
of appeals before the Special Judge in res- 
pect of the Khatians other than those in 
respect of which the claim for additional 
rent has been dismissed by us. It was not 
disputed at the Bar that the amount of court- 
fee payable for the petitions before the 
Revenue Officer is governed by the notifica- 
tion unders. 105 (3), Bengal Tenancy Act. 
It is, however, argued by the learned Adyo- 
cate for the appellant that the notification 
does not apply to appeals and that for de- 
termining the court-fee payable we must 
look to the Court Fees Act. It is also 
argued thatthe memoranda of appeal be- 
fore the Special Judge do not come under 
Art. 1, Sch. I, Court Fees Act, and that 
they came under Art. 1, cl. (b), Sch. IL 
of the same Act. Insupport of this con- 
tention the learned Advocate relied upon a 

(1) 59 O 368; A I R 1932 Cal. 482; 138 Ind. Cas, 
643; Ind. Rul. (1932) Cal. 488. 
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Full Bench decision of this Court Upadhya 
Thakur v. Persidh Singh (2). This ruling 
is of the year 1896. In that case it was 
held that no memorandum cf appeal was 
required before the Special Judge im an ap- 
peal arising out of a proceeding for settle- 
ment of rent unders. 104 (2), Chap. X, 
Bengal Tenancy Act of 1885 as it stood then 
inasmuch as the proceeding under that 
section was not asuit, The reasons given 
for this decision are these: — 

(1) The proceeding was instituted by 
an application and not by a plaint. (2) 
The application was not subject to an ad 
valorem court-fee. (3) The provisions of 
s. 107, (old Act) did not prescribe that 
the decision of the Revenue Officer in such 
proceeding would be a decree. It has 
the force of a decree which it might have 
without the proceeding necessarily becom- 
ing suit. (4) None of the rules framed by 
the Local Government under s. 189 (1) of 
the Act laid down that such a proceeding 
would be a suit. (5) The rule framed by 
the Government to the effect that a pruceed- 
ing should be dealt with as a suit m respect 
of its procedure did not make them suits 
for purpuse of court-fees as s. 189 of the 
Act did not authorize the Government to 
make rules about court-fees. Chapter X, 
Bengal Tenancy Act of 1885, has been great- 
ly modified from time to time after the Full 
Bench decision by amending Acts. Govern- 
ment have now obtained power from the 
Legislature to fix court-fees for proceedings 
for settlement to fair and equitable rent, cee 
“s. 105 (3). Section 105-A has been introduc- 
ed. Mukherjee, J., while stating the history 
of the introduction cf this section in 
Jnanada Sundari v. Abdul Rahman (3) de- 
cided by a Full Berch of this Court, ob- 
served as follows in the year 1916: 

“Section 105 did not by itself in its original form 
contemplate an investigation into the question of 
the correctness of entries in the Record of Rights; 
yet a practice had grown up in proceedings under 
that section to decide questions which the legisla- 
ture contemplated should be determined by a suit 
under s. 106. To put up the matter in another way 
the parties were placed in the same position as ifa 
suit under s. 106 and a pioceeding under s. 105 has 
been simultaneously instituted and consclidated 
and an amalgamated trial held for the invesugation 
of the question of fair and equitable 1ent. Thie 
led to the introduction of s. 105-4 which regulazises 
the practice that gradually developed; and the 
revenue officers while seized of proceedings under 
s. 105 were expressly authorized to determine ques- 
tions mentioned in s. 105-4 which in ordinary course 
would form the subject of an enquiry under s. 106 
* * # * Tt follows accordingly that if in any 

(2) 23 O 723 (F B). 

(3) 23 O L J 281, A I R 1916 Oal. 413; 33 Ind. Cas, 
148; 43 0 603, 20 O W N 428; 23 O L J 281 \F B), 
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proceeding under s, 105 questions undar s. 103-A 
have been investigated and determined thə order 
of the Settlement Officer, though in form un order 
which settles a fair and equitable rent dves in sub- 
stance embody a decision of question within the 
scope of s. 10-A and cons quently of sg. lUo... We 
cannot be invited to sacrince substance to form, to 
look merely at the label and not the cuntens vt the 
adjudication,” 

Beiore the introduction of s. 100A by 
the amending Act of 1907, by a nuufeutin 
of the year 1399 a court-fee stamp or ò aunas 
was payable on applcution under s. iva 
which replaced s. 104 (2) of the old Actin 
the year 1898. By the notincatiun of the 
year 1918 and 1922 under s, lus (3), Ben- 
gal Tenancy Act, court-fees payable were 
fixed thus: (a) A stamp of 12 annas tor each 
tenancy which is the subject-matter of an 
application under s. 105; (b) An ad valorem 
tee chargeable under Art. 1, Sea. 1, Court 
Fees Aci subject to a Maximum ot Rs. <0 
in addition 10 the stamp of 12 annas for 
adjudication of issues mentioned in s. LUY-A, 
By the notification unuer s. 35, Cuurt Fees 
Act, the court-fee payable for a suit Under 
s. 106 is exactly the same as ior trial of 
issues specined in s. 10v-A in a proceeding 
under s. 10. ‘his nas been made clear 
by the introduction of s. 409-B iu Cnap. X, 
Bengal Tenancy Act. Section 107 cf the 
Act as it stood betore its amendment in 
1898 laid down that the decision in a pru- 
ceeding for settiement of rent shoud uave 
the torce of a decree. The decision under 
ss. IUD and 105-A have now the force and 
effect ot a decree of a Civil Uourb in a 
suit between the parties. By r. 60 (9; and 
(10) of Government rules framed under 
the Act, the entry madein the decision of 
the kevenue Othcer and schedule attached 
thereto with regard to the fair rent se.tled 
suall be held to be a decree and u proceed- 
ing unders. 1US-A shall be considered as 
a part of the proceedings under s. 1U5, 


Before 1898 there was no provision in 
Ohap. X. corresponding tos. LUY whica was 
introduced by the Amending Act ot 1598. 
Aiter tne introduction of s. 100 A proceed- 
ings under ss. 100 and 103-A are nuw under 
the operation ot s. 109, Under s. 108 (3) 
of the Aci as it stood before 1999 though 
tuere was a second appeal to this Court 
from the decision of. a Special Judge in a 
suit under s. 106, waere was no secund ap- 
peal to this Court frum the deeision of the 
special Judge in a proceeding under s. Jul 
(Zj). Sectiun 109A (now s. l19-U atter 
amendment in 1929) which has repiaced the 
olds. 10s gives anght of second appeal if 
the decision of the Special Judge 1s not a 
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decision simply settling rent but a decision 
determining questions within .the scope of 
B. 105-A and consequently of s. 106. By 
successive legislation and notification after 
the Full Bench decision in Upadhaya 
Thakur's case (2) the character of proceeding 
unders 105 in which questions mentioned in 
s. 105-A are investigated and determined 
has now been changed. The decision on qués- 
tions specified in s. 105-A is for all practical 
purposes a decision under s. 106. >The 
ruling in Upadhaya’s case (2), therefore, 
cannot, in my opinion, apply to appeals 
before the Special Judge against the deci- 
sion of the Revenue Officer determining 
questions specified in s.105-A. For such 
appeals memorandum of appeals within the 
meaning of Art. 1, Sch. I, Court Fees Act, 
are required and the court-fees payable on 
such memorandums are ad valorem on 
the value of the subject-matter of 
dispute in appeal subject toa maximum of 

s. 4 

The next question is what is the value 
of the sukject-matter.of dispute in the 
appeals before the Special Judge. In 
determining the value under Art. 1, Sch.I, 
we have got to lonk. tothe principles laid 
down in the sections of the Act. In view 
of the decision of the Court to which the 
appellant was a party, ù. e., Charusila Dasi 
v. Mazaffar Shaikh (4) the principle laid 
down for determining the value of 
memorandum of appeals in suits under s. 7 
(tt), Court Fees Act, shouid be adopted in 
valuing the appeals before the. Special 
Judge in these cases. The appellant is, 
therefore, liable to _pay a. court-fee of 
12 annas plus ad valorem fee on ten 
times the difference between fair rent 
claimed before the Revenue Officer and the 
rent recorded in the Record of Rights subject 
toa maximum of Rs. 20 for each of the 
khatiana. 


- We, therefore, direct the stamp reporter 
toreport what would be the additional 
court-fee, which was payable in the Court 
of the Revenue Officer and the Special 
Judge in accordance with our decision in 
the cases for tne ‘khatians other than 
those in respect of which the claim has been 
dismissed by us. The stamp reporter is 
also directed to report what amount of ad- 
ditional court-fee would be payable on the 
memorandums of appeals treated as peti- 
tions for revisions under s. 115, Civil 
Procedure Code. Further orders in these 


~ (4) 590997; 143 Ind. Cas. 37; A IR 1932 Cal, 
.674;-55 O L.J 303; Ind, Rul. (1933) Cal, 329, 
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cases will be made as soon as the report of 
the stamp reporter is submitted. : 


Henderson, J. I agree. 


S. A. No. 1069 of 1932: Tke appellant 
is directed to deposit Rs 3 that is, the 
deficit court-fee, within a week from this 
date. On such depusit being made, “the 
judgment and decree of the Special Judge. 
will be set aside.and the’ case will be sent. 
back to him for hearing on the merits 
according tolaw. Costs in this Court will 
abide the result. Hearing fee one gold 
mohur. If, however, the deficit court-fee 
be not paidas direcied above, the order 
of the Special Judge will be affirmed 
without costs. ‘Ihe petition of compromise. 
filed in this Court will also be sent to the. 
Special Judge for being disposed of accord- 
ing to law, if the deficit court-fee be paid as 
directed above. | 

S. A. No. 1070 of 1932: The learned . 
Advocate forthe appellant states that his 
client does not want to proceed with this 
application for “settlement of fair and 
equitable rent in respect of the Khatians 
other than Khatian Nos. 10, 19, 150, 171, 
203, 206. The judgment and decree of the 
Special Judge in respect of those Khatians 
are, therefore, affirmed without cosis. As 
regards the other Khatians, tbat’ is, 
Khatians Nos. 10, 19, 150,171, 203 and 206, 
the landlord will get fair and equitable rent 
at the rate mentioned in the petitions of 
compromise. i . Jos 

S. A. No. 1071 of 1932:, The learned 
Advocate for the appellant states ‘that his 
client does not want to press his application 
for settlement of fair and equitable rent 
so far as the Khatians other than Khatians 
Nos. 141 and 160 are concerned. The 
application for settlement of fair and 
equitable rent in respect of those Khatians 
is, therefore, dismissed. As regards the 
Temaining Khatians, that is, Khatians 
Nos. 121 and 160, the appellant..will get 
fair and equitable rent at the rate men- 
tioned in the petitions of compromise. 
There will be no order for costs in this 
case. ; 


N. Order accordingly. 
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OUDH CHIEF COURT. 
Second Civil Appeal No. 237 of 1935 
February 24, 1937 
NaNnavurry, J. 
SUKH DEO SINGH—Puaintire 
—APPELLANT 
versis 

RAM SUNDAR SINGH—Derenpant 
~—RESPON DENT 

Pre-emption—Murket value — Absence of evidence as 
to—Sum actually paid by defendant to vendor must 
be deemed to be fair market value—Part of sale con- 
sideration found tobe fictitious~Market value, cal- 
culation of. : 

Ina suit for pre-emption, in the absence of any 
evidence of the market value of the property sold, 
the sum actually paid by the defend- 
ant to the vendor must be taken as a good guide in 
fixing the maket value ond must be deemed to be 
the fair market value of the property sold. Hubdar 
Singh v. Nankoo (1), Ram Udit v. Sheo Harakh (2) 
and Har Pershad v. Sheo Shankar (3), relied on, 
Zahir-ud-din v. Khan Bahadur Ali Hussain (4), 
Abid Ali Khan v. Pandit Har Prasad (5) and 
Sheikh Zahur Ahmad v. Sheikh Moharram Ali (6), 
refererd to. 

Where itis found that a portion of the sale con- 
sideration, is fictitious and neither party has adduc- 
ed any evidence of the maiket value of the proper- 
ty, then thesum actually paid by the defendant to 
the vendor as the price of the property in suit 
must be deemed to be the market value of the 
property and the plaintiff can preempt the sale on 
payment of that amount. /lubdar Singh v, Nankoo 
(1), applied. 


5.0. A. against the decree of the Civil 
Judge, Gonda, dated April 17, 1935, modify- 
ing that of the Munsif, Gonda, dated Janu- 
ary 18, 1935. 


Mr. K.N. Tandon, for the Appellant. 
Mr. Iybal Alı, for the Respondent. 


Judgment. -This isa plaintiffs appeal 
against an appellate judgment and decree 
of the Court of tne learned Civil Judge of 
Gonda, modifying the decree of the Court 
of the Munsif, of Gonda and decreeing the 
plaintiff's suit for pre-emption on payment 
of the fuil price entered in the sale deed. 

The fucts, out of which this appeal 
arises, are briefly as follows: — 

The plainuff, Sukh Deo Singh, brought 
a suit for pre-emption of certain under- 
proprietary pilots sold by one Ghulam 
Singh to the defendant, Ram Sundar 
Singh, under a registered deed of sale 
dated October 24, 1953. The sale con- 
sideration entered in the sale deed was 
Rs. 500 but the plaintiff alleged that the 
real sale price was Rs. 275 only and he, 
therefore, claimed pre-emption on payment 
of that amount. 

The defendant admitted the right of the 
plaintiff to claim pre-emption, but denied 
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that the sale price entered in the sale deed 
was fictitious. He asserted that the entire 
sale consideration was shown in the sale 
deed, was genuine. He, however, pleaded that 
the plaintiff, had refused to buy the property 
when offcred to him and was therefore estop- 
ped from claiming pre emption now. Upon 
the pleadings of the purties, the learned 
Munsif framed the following issues:— 

“|, Was any portion of the considera- 
tion fictitiously entered in the sale deed ? 

2, If so, what is the market value of 
the property in suit? 

8. Is the plaintiff estopped, as alleged 
in para. 9 ofthe wiitten statement ? 

4. On payment of wnat amount, is the 
plaintiff entitled to pre-emption ?" 

The learned Munsif held on Issue No. 1 
that, out of the sale price entered in the 
sale deed, a sum of Rs. 99-6 was not paid 
by the defendant to the vendor and the 
sale price entered in the sale deed was 
fictitious to that extent only. His finding 
on the second issue was thatthe plaintiff 
had adduced no evidence of the market 
value, and therefore he allowed the plaint- 
iff to pre-empiion payment of Rs, 400 10 
only, which in the circumstances of this 
case, would be deemed to be the market 
value of the property in suit as if was 
the amount actually paid by the defendant 
to the vendor. His finding on the 3rd issue 
was in the negative as the defendant had 
adduced no evidence in support of his 
plea embodied in this issue. The Munvif 
accordingly decreéd the plaintiff's suit for 
pre-emption on payment of Rs. 400 10 and 
he directed that the parties should bear 
their own costs. Tne defendant Ram 
Sundar Singh appealed; and in appeal 
the learned Civil Judge of Gonda, partially 
allowed the appeal, with costs, and decreed. 
the plaintiff's suit for pre-emption of the 
property sold on payment of Rs. 500; and 
the cross-objections tiled by the plaintiff- 
respondent in the lower Appellate Court 
were dismissed with costs. 

Dissatistied with the judgment and 
decree of the lower Appellate Court, the 
plaintiff has filed this second appeal, 

I have heard the learned Counsel of’ 
both parties at great length. Both the 
lower Courts have held that the price 
entered in the sale deed is fictitious to the 
extent of Rs. 99-6. The learned Civil 
Judge of Gonda, in his appellate judg- 
ment, observed as follows:— 

“In the circumstences, I agree with the learned 
Munsif that this portion of the consideration (i e. 
Rs, 99-6) is’ ficititious. There is no evidence 
documentary or oral of market value,.......Jn the, 
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circumstances the sum of Rs. 400-10 actually, paid 
has been taken asthe price settled and (deemed to 
be) the market value.” i 

Tne decision in Hubdar Singh v. Nankoo 
and others 6 O. C. 327 (1), supports thé case 
of the plaintiff appellant. That wasa suit 


for preemption, in which’ the plaintiffs . 


alleged that the price entered in the sale 
deed was not fixed in good faith and that 
the market value was a certain sum which 
was Jess than the price entered in the 
sale deed, but neither the plaintiffs nor 
the defendants gave any evidence of the 
market value of the’ property, and the 
lower Courts accepted the market value 
given in the plaint and decreed the claim. 
Tt was held by Mr. Justice Cnamier in 


this case that the burden of proof of the - 


market value lay in the first instance 
upon the plaintiffs, and that if they failed’ 
to: discharge that burden and the defend- 
ants produced no evidence upon which 
Court could ascertain the true market 
value, then the plaintiffs could only obtain 
a decree for pre-emption upon payment 
of .the sum, if any, admitted by the de- 
fendants tobe the market value or, failing. 
that, the sum mentioned in’ thé deed: but 
that they could not in any case be com- 
pelled to pay more than the latter sum. 
1£ I were to apply the principle laid down 
in this decision, then as both the. lower 
Courts have come to a definite and clear 
finding that a portion of the sale considera- 
tion amounting to Rs. 99-6 is fictitious, 


and as neither party has adduced any - 
evidence of the market value of the pro-’ 


perty, then the sum actually. paid by the 
defendant, namely Rs. 400-10 to the vendor 
as the price of the property in suit must 
be deemed to be the market value of the 
property and the plaintiff can pre-empt 
the sale on payment of that amount. The 
decision in Hubdar Singh v. Nankoo and. 
others 6 O.C. 327 (1) was relied upon by 
a Bench of this Court inthe ruling re- 
ported in Ram Udit v. Sheo Harakh and” 
others 50. W, N. 646 (2), and it was held’ 
that, in ‘the absence of any evidence. 
that the price bad not been fixed in good 
faith, the preeemptor could get a decree: 
only on payment of the sum entéred in 
the sale deed. In. the present case, how- 
ever, the sum cf Rs. 996 has been held 
to be fictitious andthe price actually paid’ 
by the defendant to the vendor was only’ 
Rs. 400-10. It was further held in thig 
ĉase that where a certain view of the: 
vason 


327.. 4 kg X - PR 
(2)-5 O W.N 646; 111-Ind. . Cas, 631; AIR 1928. 


Quah 384; 3 Luck, 674.. ~ 
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law has held away in a province for 25 ` 
years and more, then the Court, even if 
it had any doubt about its correctness, 
ought to be most -rehictant to interfere 
with the.setiled view of the law on the 
principle of stare decisis. 

On the other hand that the defendant- 
respsudent relied upon a ruling reported 
in Har Pershad and others V: Sheoshankar 
and others A.I. R. 1826 Oudh- 68 (3) in 
which it was. held that when the plaintiff 
alleged that the. price stated in the sale’ 
deed was fictitious and allegation was 
denied, the Court: had not to determine 
what was the price ‘actually paid for the 
property sold, but whether the price stated 
in the deed was fictitious as alleged, and 
if so, what the fair market value of the 
property was; and that a decision as to 
the market value of the property was a 
question of fact and could not be inter- 
fered with in second appeal. -This ruling | 
does not support the contention advanced ~ 
on behalf of the defendant-respondent. 
There is no evidence .of the -market value 
ofthe property sold: The trial Gourt held. 
that the amount of Rs. 400-10 which was 
admitted to. be, the price paid ‘to the 
vendor, may be .deemed. ta be the market 
value of the property, and that -view of 
the matter. was accepted by the lower 
Appellate Court and from- that point of 
view, since both the lower Courts held that 
the market: value of the propery in the 
present case may be taken to be Rs. 400 10 
then it is not opento defendant-respond- 
ent to argue that this finding as to the 
market value of the property calculated 
in this manner could be interefered with 
in second appeal. x , 

Again in Zahir-ud-Din v Khan Bahadur 
Ali Hussain 6 O.W. N. 264 (4), a Bench 
of this Court held that if there was no 
evidence given.by the parties enabling 
the Cvurt to determine the market value. 
then it would be perfectly open to the 
Court to consider the price actually paid. 
as a fair, indication of the, market value: 
The learned Judges, however, went on 
to.add that if the piaintiff succeeded in. 
showing that the price entered in.. the 
deed was itictitious, he was not entitled 
to acquire the property for the price 
actually paid, but must pay a prce 
equivalent to tha fair maket value, but 
not exceeding the sale price . mentioned 
in the deed. In the present case there 

(3) AIR 1926 Oudh 68; 90 Ind. Cas. 679. 


(4) 6 O W N 264; 118 Ind, Oas. 5; A IR “1999 
Oudh 244; Ind. Rul, (1929)Oudh 421;..4 Luck, 643; 
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is no ëvidenċce as to the fair. valué of 
the property sold- and. the only  criterién 
for judging the fair market value, upon 
the evidence on the record of this čase 
is the pricé actually paid by the defendant. 
to the vendor, namely Rs. 400-10. That 
is a finding of fact; which is binding. 
upon. me in.second appeal, Fhe. lower. 
Appellate Court has, however upon’ itë 
interpretation of the easé law-on: the sub} 
ject; “gone behind its own ..conclusions, and: 
‘has decreed the plaintiff's’ suit for pret. 
émption' cn paiment.of Rs. 500 wheir it 
has clearly held that out cf. the’ sum o 
Rs: 500,718 sum of “Rs. 99-6 - has” beén. 
fctitionsly. erjtered’ in'thé salé deed. 

In Ali Khan v. Pandita Prasad 
and. another 6 Oz Wi Ne 630 (5), the same: 
Bench: thit” decidéd - thé ruling’ tepbrted; 
in Zahir-ud-Din. v. Khan Bahadur. Ali 
Hussain, 6 O. W. N. 2:4 (4), Feld that in 
order 19 determine’ thé. Market value ‘of 
the’ property’ clainted’ in’ a pre-2inption. 
suit; the Court should first proceed to 
determine’ what aniount was -aciually paid: 
tinder the sale deed “sird ‘the amount so 
actually paid would bé a guide in help- 
ing the t ourt.in determining. tho marhet: 
yalue 1f it was not ot her wise established: 

his ruling, too, far from helping’ the de- 
féndant, suppos. the contention’ of the: 
plaintiff appellant.: Ii the present case’ it’ 
has" beén: néld- bË -b th” Courts: that the 


a a as “the 
D 
any- W “evidenod as to he wate value: 
ôf- the properly” in’ suit, ‘this’, sum of 
Rs: 40010" must. bé deeined-- to Ve’ the 
inarket vale: df the” Property sold. ` 


` Tae: roling: i in: Sheikh. akur Ahmad ve 
Sheikh Moh arsan AW êndi anothér 54 Lidy 
Ode? 34 (6), was" also” diled- at thé héaring 
gÉ this appeal; : but" that rulig’g). int my’ 


dpinion; does not inv Ay wiy help'the case. 


of the’ deferidant-respunident: It merely lays: 
down that if any sigte item’ forming 
pärt of the’ piicé mentiched ih the’ sale. 
deed. is found” to’ bé fidtitions;: the Court: 
must fix such:price a3appears “to it’ to ‘be the: 
fir markét value of thè’ ‘property aöld-In thé: 
absénde'of any’ evidende, dt the market: value, 
óf the, property sold;'the sum of, Rs, 400: 10. 
detually paid". by: the: defendant ‘to. the? 
Vendor must -Dë taken’ as” -a good! guide 
in fixing the. market value: and tust be 


06. COW N- 640: digrii Cadis Tid: Rul. ai 
Oudh: 539; A'RR?1929 Oüdh34$6: ,. i 
(6) 54 Ind. Cas, 34; 2 UPL RO) si. Sheet 
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déenied to bes the faif market value of 
the property sold. 

For the’ reason3 given abive, I allow 
this appeal, set aside the Judgnient and 
décree of the: lower: Appellate’ Court an 
réstore the judgment and decree of the trial 
Göurt:. The appellant will get his costs of 
this Court. and of 
Court from the defendant. 

o Ne Applicaton allowed, 


D, 


i RANGOON nich COURT 
Spécial Bench 
Civil Référence No. 17 of 1936 

January 20, 1937 

Bosatt, C. Ja; SEN, Moseiyy LEAGA, 

DONKLBY; MAGKNEY AND BRAUND, JJ. 

COMMISSIONER or INCOME-TAX, 

elie 


6. SEANSOOKHLAL ZAVERI, 
; RANGOON—AészésEe 
Inconié Tax Act (XI of 1922), ss. 26 (2), 66 (D— 
Question of law—Whether person is successor. within 
8.23 (2), whether question of law or fact—Test to 
determine succession to business. 


the lower Appellate 


' 
In order to answer the question waetuer a pérson 


ig to be deemed to be a ‘sucessor’ within s. 26 (2), 
Inéorie Tux Act, itt is necessary to ascertain 
the facts} but, ‘having ascertained them, 
then 'mecandary ‘to consider, whether they ‘constitute 
sucsession’ within’ thë meaning of the’ ection, Pri- 
marily, the’ oe is one of fact, and the facts ` 
may be" such: that ths case’ present no difficulty ; 


it is 


bi thé proper legal! éffect of-a proved tact is essen- * 


tiatly a question -ôf ldw- dnd- whénever the facts 
found to be proved give rise to a consequential ` 
question whether there is oris not a ‘succession’, & 
question, of law, is-involved. 

[Caseilaw referred to.), 

„The, real test to determine whether there is ‘suc- 
céasion to, business’ is the identity of the two busi-, 
nessés: and the time intervening between the closing 
down of the! old -bisiness and’the‘opening of the new 
one in itg place, Fhib delay is a question of degree, 
and in, some, cases a delay,may only mean a cesser 
of profit-making ‘operations and never any real cessa- 
tion-of the business at allt: Commissioner of Income 
Tax, Burma v: NN. „Firm (3) and'H. M. Inspector 


of Taxes v. Madame Tusvauds, (1926), Ltd. (4), refer- 


d 
a 0. Be i Madé bý the Commissioner of 
Income tat, Burnia. an 
Mi. U.Tun Bjù, for the Commissioner of. 
Ingms-f. 
y. Kalyanêalla, for the Asgeasee. 


“Roberts, 6. -J:—The:. following ‘question 


hasbeen: referred: to this Court for deter- 
mination in Civil ; Reference: No. 17 of 


ite “3 


“Whether there" were matrial on whichthe Tsoi: 


tax. Officer, and. the “Assistant. Oommissioner could: 
coutludé: thatthe ssbisses had’ succeeded to the 
usines carried on -by-Mansdokhlal ‘Deldtchand and 
Company’ gt 128, Mogul Street,’ ‘Rangoog,”". = 


Bri 
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By s. 66 (2) arid (3), Inccme Tax’ Act, XI. 
(£1922, an assessee may, provided certain 
conditicns laid down therein -are satisfied, 
require the Cemmissicner to refer-to . the 
High Court any question of law arising out 
of an order either by the Assistant Ctm- 
missioner. or by. the .Commissioner himself 
or. arising out cf the decision cf a.Board of 
Referees and the Commissioner . shall 
_ Within a specified time draw up a statement 
of the case and refer it with his own opinion 
thereon totke High Court. It is therefore 
always open to an assessee who desires to 
argue the legal consequences of the’ facts to 
require a reference as to whether. tLe Ccm- 
missioner has attribufed in law the correct 
legal consequence of the facts he bas found. 
In the case under review the’ question : was 
not happily framed, because it’ obscured 
the real question , of. law, “namely, what 
were the legal consequences of the facts: 
Whenever tke facts “found by the Com- 
missionér give rife to a consequential ques- 
tion, whetker there is r is not a “succes- 
sìon” within the meaning of s.. 26,.(2),. 
Inccme Tax Act, XI (£1922; a questicn cf. 
law is involved. fection: 26 (2) rens as: 
follousts eS a 
“Where, at.the time of making an assessment’ 
under s. 23 it is fiund that the petson carrying on’ 
any business, profession’ or “vocation hag - been 
succeeded in-such capacity. by another person the 
assessment shall be ‘made, on, such person succeed- 
ing as if he had been, carrying on the ‘business, 
profession cr vocation throughout the previous year 
and as if he had received the wholé of the profit 
for that year,” sees ; 


` 


8. 
The words “in “sugh. capacity” are. ime. 
portant and should not be ~ overlooked. 
sucha case as the- 


The majo 
the-same business was 

and in substance there . 
thing more than thé ret 


the periners frem ‘the . 


‘But it. 
the Cemmis- ` 
question of - 
pure ‘question: 


CoMMIsSIONiR OF iNcomE-tax v. MaNsookntan Zaverr (RANG). 


of fact and a number of cases were cited 
which were supposed to support this pro-' 
position. It is'renlly enough to say, that 
they were all'cases in,which no ‘question of. 
legal construction ‘happened to be in- 
volved. :- Once any legal aifficulty: as to the 
application of the phrase “succeeded in the | 
same capacity” has been solved then, in 
the words of the Lord: President of the Court 
of Session in Tomson and Balfour--v. Le 
Page (1) “the question whether there is in 
any particular case a-succession or not is a 
question of fact’. Lord Skerrington in his 
judgment said: _ eae f ` 
“Primarily I should say that it is a question of 
‘fact whéther one trader -has succeeded to the 
business of another but the question as put to us 
involves a question of law, namely, whether the 
Commissioners as reasonable men were entitled to 
draw the inference that the appellants had eucceeded 
to the business,” i if WA 
“Then in Bell v. National Provinctat. 
Bank of England (2), Ccllins, M.-R.’said:- 
'“The finding ‘of the Commissioners upon that. 
part of. the case is this: the ‘Commissioners were 
of opinion that -there was no succession within the; 
meaning of the said fourth rule. That is, as my 
-brother “Methew, has pointed cut, not a finding vf 
fact that’there‘-was nó sucdéssion, but that’ the 
particular kind of succession’ which took place in: 
this case was not a succession within the meaning of 
the fourth rule.” i ge i 
He goes- 


on to say that Counsel ` relied: 
on the authority of 4 Scotch casë as shows. 
ing that it is and must. bes a question : of 
fact whether there has’ in. point of faetsbeen - 


many, ĉas 


(2) (1904) 1 K:'.449-'5 Tax Cas: 1; 90 LT 2; 52 W- 
R 406; (8-3 P- 107; 73 LJ K B142; 20.T LRG. 71 
(3).11 R,50}; 146.Ind. Cas, 594; A LR 1994 Rang, 197. > 
GR] ang 239 (F. B} 0 EA Ja 
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as. a whole. Where a. business: is split up and 
thereafter, another person carries on part .of the 
business, Iam of opinion that he does not ‘succeed’ 
his predecéssor in ‘carrying ‘on’the business’ within 
8. 26 (2) of the Act? s e FT ee 
This is only another'way of ‘saying that 
where a person has carried on a “business, 
no one can be said to 'sticcééd him 
in such capacity when only part. of the 
business is taken over. The learned Chief 
Justice went on: 
, “Further where there is not continuity in carry- 
ing on the business, and when one business has 
come to anend and after a time another businéss 
is started, it may be with the same assets-and 
under the same conditions and in the same pre- 
mises as the old business, the persons carrying on 
the new business do not ‘succeed’ those who had 


carried onthe old business within s. 29 (2) of the . 


Act.” 

_ We think that there can be no doubt that 
“in application to the particular facts before 
theCourt the element of non-continuity 
wasafactor to. be takén into. considera- 
tion when the facts came to be ascertained 
and we have nodoubt that the decision in 
Commissioner of. Income Tax, Burma ‘v. 
N. N. Firm (3) was correct. But this latter 
sentence should not- ke interpreted as a 
proposition of law of -necessarily universal 
application. The Court apparen'ly had not 
had ` cited before it the judgment of 
Finlay, Jin H.M. Inspector of Taxes v. 
Madame Tussauds ‘(4).* In” that’ case the 
old “and well-known Madame Tussauds’ 
exhibition having been burnt’ down in 
March, 1925, the company sold the site in 


July 1926 and.a new company entered into“ 


Possession, re-built the. premises, and 
opéned them to the public in April, 192s.., 
It was held that the Commissioners could 
Tightly arrive at the conclusion that there. 
was in fact a successión» by the new com- 
pany to the business of the old one. 


' -The case was, as the learned Judge who 
tried it pointed out, -rather peculiar and 
special and depended. perhaps even more 
than usual uponits own particular facis. 
The question really :comes -down in all 
such cases to thie; whether there is a delay 


which as a matter.of law the Commissioner - 


is bound toregard as forcing him to infer. 
that there was no 


cases a delay may only mean a cesser of pro- 
fit-making operations and never any real 
cessation of the business at all. 
test is the identity of the two businesses, 
and when this comes to be considered, the 
reasons for any delay between closing down 
and opening up again may throw.a light 


(4) (1932) 17 Tax Oas, 127, “ 


vrn 


2 i a succession. ` This” 
delay is a question of degree, and in some ` 


The real: 
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upon the ‘correct solution, The conclusion 
at which [ have arrived upon this reference 
is that though the Commissioner of Inc.me- 


tax may be required to refer any q'estion 
of law, there-is nothing in the law applic- 


_able to this case which stood in the way of 


the Commissioner coming to.a decision in 
point of fact. The question as propound- 
ed must -therefore ba answered in “the 
affirmative. The Commissioner of Income- 
tax is entitled to his costs of this reference. 
Advocate's fes 20 gold mohurs. a 
Sen, J.—I agree. 
Dunkley, J.—I agree. 
Mackney, J.—I agree. 
Braund, J.—I agree. , < . 
Mosely, J.—I agree. As regards the 
form of the reference the Commissioner's 
proper course was pointed out, in Commis- 
sioner of Income Tax, Burma v. N. N. Firm- 
(3). The facts set out by the Commissioner 
must raise the specific queslion of law, 
which in the view of the assessee arises: 
Commissioner of Income-taxv.C. P. L. by 
Chettyar Concern, Paungde (5), ‘Ine form: 
ofthe reference made here is only suitable’, 
to cases where the sole question 13 waether 
there isa legal quantum of evidence to 
justify the tinding of facts of the Income- 
tax Officer, as in Commissioner of Inecome- 


` tox V.E. M. Chetiygr Firm (6). As regards. 


what was said in Commissioner of Ingome-, 
Tax, Burma v. N. N. Firm (45) at p. 50£*,. 
that a person whocarries on a part of a 
business only does not ‘succeed’ his prede- 
cessor in carrying on the business within 
8. 26, sub-s. (2) tthis-is perhaps stated too’ 
broadly. It hus, Lthink, rightly been held in 
Stockham v.'»Wallasey Urban District 
Council (7) that euccession to a separate , 
branch of a-business constitutes succession , 
within the meaning of the rule, and the; 
Indianruleis for this purpose identical ; 


. with the English. f 


Leach, J.— I agreethat the answer to. 
tke question propounded should be in the 
affirmative; but I wish to state that in 
answering the question in this way I: do, 
not ‘accept the’ argument advanced" on, 
behalf of the Commissioner of Iticonie-tax, | 
that the question whether a person id. to.: 
be deemed to be a ‘succéssor’ within, „the 
meaning of s, 26 (2); Income Tax’ Act; is 
only one of fact. “In order to answer pthe 
questionit is of course -necessary to Adéer- 

(6) 12 R 322; 150 Ind. Oas*403; ATR 1991 Hàng. ` 
132; 6 R Rang. 391 (S. BJ) EN eget ae 

(6) 7 K 635; 122 Ind. Cas, 898; A I R-1930 Rang. 4; - 
Ind. Rul. (1930)’Rang. 162 (FB). ~ 3 |. 

(T) (1907): 95:L T-8345 L GR 200; 71 J P 444, 

- * Page of 11 Rang.—=[Ed.] 
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tain the. facts; but, having ascertained - 
: them, it is’ ‘then necessary ‘ta. consider whe- 
ther they' constitute suecègion within the 
caning of “the sectione“, Primarily, , the 
agbêslith is cne of fact, ‘and’ ike facts may, 
> Be’ such that the case ‘presents’ no diffi-. 
culls; but the proper legal effect of a: 
| prov cd fact is esse ially a question of law; 
` és tLeir Lordships’ of., the Privy Covncil, 
pointe ointéed’ a in’ Nafar Chandra Pat y. 
kur Sheikh. (8) and Dhanna Mal. y. 
Moti Saga? (9). ‘Tn “the, words of Lord 
Buckmaster‘in’ ‘the former case, questions of 
law and ‘of fact are sometimes difficult to 
disentangle; and the Court has the’ right to 
say whether the Income-{ax’ Officer. has mise 
directed himself cn ‘the facts.’ in New 
‘Zealand Shipping Co., Etdi y. Stephens, (10). 
Farwell, L. Ji.” deprecated slaling. people 
out of Qoait,: by stating under. ihe guise of 
faet-lhat which i ig really ‘law. ‘do not 
say that there, has. been” an attempt to do 
Eo in this-éase, but i in, view. of 1 the: argument 
advanced by the learned “Assistant Govern- 
ment Advecaté’ itis’ necessary to emphasiz 
that a ‘question ender’ s; 26 (2) is -not 
cena: cne of fact only: ` 
Refere 
® 45 I. A153; 51 Ind: Cas. Tere aT Pine ee be 92; 
46.189, 29 GN 3155.9 L W 552 (P. COC). we 
leu arte 101 AL y poe AL R197 P.O jih 
r (aas, i A ter Ce Cj." cin, „L R870; 3b OfW 
09); 008, 5 Tax-Ca’, 553: o i we 
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eee " Sentemljer 98) 1936, 


KS: p 

WAMAN RAMBHAU MARATEE, TEDL - 

oe PPLIGANT: 
ah ‘versus’ 

“KARON a AND OTERS—OProstte, PARTY; 

* Provincial Involvency, ‘Act W “Of 1920); s.. 94 Decree, 
again father—Som substituted .. as. judgment-dèbtor- 
on: father's death—Debt, ifjentitles creditor to.present.” 
insolvency ‘petition. against” son= Value, of, crops: not- 
“ascertained: at tinie- of petition Creditor, if, can, rely, 
aie | 

ere, a, deeree; is obtainedeby. the petitio 

ditpr’. ‘against: ithe. father. and: on. his: death bi, pues 
is ‘substituted ay ` judgniedt-debtor,, the: son, ig;. not: 
petsdnally. liable and? this: debt? does, tot, entitle, the, 
petitioning, ioreditor, to: present’ an ‘insolvency peti-. 
tión. P7 A, . Chettyar. jm yv. T. RM Chettyar 
Fira }(1),. "Nagasubramania, Mudali, v, N, Krishna- 
maichd; iar. - (2) dnd Kali.’ ‘Ram y. Gitwar- ‘Singh (4). 
“We Om.” “the” j 

sWohere: at. ‘time, when the, insolvenc t 
was: T dhe. debe “the, eropa; hadi Petition, 
ascertained an 6. debt“ was. not. att 
liquidated ŝum: Rat, timè a 





, (AMAN Bamppah MARABAR v. HAROON (NAG). 


~ ik was: put: in 


~ 992; 53 M L J 403; LW 


T Kei 
168. t 0: 

Held, that the petitioning creditor was not entitled’ 
to rely on this debt 

Ò. Rev. App: te revision of. the order: of 
the Court of the Fourth’ Additional - District 
Judge, Akola, dated Getobér, 15, 1935, in 
Xx. ‘CG. ANo. 64 of 1835; ` 

Mr. K.Y. Brahma, D. By for the Appli- 
‘sant, 

Messrs. D. T. Mangalmoorti and. J. R 
Ghandorkar, ‘for the Opposite Party.. > 

Order.—The applicant , Waman- was, ad- 
‘judged insolvent. on a petition présented 
by. a creditor on November 12, 1931. “The 
petitioning creditor relied on two. debts 
‘as: due to him from Waman. The first. 
‘debt was Rs. 900- said to be. due on a 
decree obtained by:the petitioning creditor 
against Waman's father Rambhau., - Thè 
second debt was a sum of Rs., 750 said to 
be due frem Waman es the value: of thé 
‘crops. reaped’: by him during the pendéney 
GE: proceedings for & final decree for’ fore- 
closure. The ‘applicant Waman contends- 
that neither of these debts isa, debt! cx 
which the ‘creditor’ is entitled’ to, present 
an insolvency petition - under: s. 9 cf the 
Provincial] Insolvency Act. ` 

The decree on whica Rs. 800 is said to 
be due: was obtained by “the ‘petitioning. 
ereditér against Rambhau, and’ on “Ram: 
bhau’s death Waman was substituted ” a8, 
the judgment-debtor. `- 

The Insolvénéy ‘Court ‘held: that: Waman 
was not ‘personally liable for thisdebs 
aiid; therefore; he could not’ be adjudged: 
insolvent on: that account. The paint. does. 
tot seem, to have: been argued: ‘in thé 
Appellate Court. “Ais has been, pointed. out 
‘inP. As ‘A. Chettyar ‘Firm, v T: R: M. 
` @hettyar: Fir @)s, bankruptcy” is essentially, 


= ai. proceeding tn:-pérsonam: and, only, the. 


‘personal -debts duwe- py the insolvent can 
: praved therein Waman: ‘is. liable. on 


à AB decree: only- to. the: extent: of. the. 
* agseta received:from: Rambhau, and until. 


it. has been, settled. what those: assets: are;, 
Waman's liability, remains; unknown. As 
P: Aw A..CGhettyar Frim ve 
TR, M, Chettyar: Firm: (ky: ; 

“Before. any, such liability. can. be proved. in: thie. 
ingolyency of such, legal representative, it must first 
Be. erystallized; into, a , personal, liabi ity, in accord- 
ance. with the proper. ‘procedure, which is laid down, 
it. 8, 92: ofthe Godejof Civil: Procedire.” 

Again - in Nagasubramhaniai Mudali: Vs 
Kadani hani (2), it; was: Held’ thats; 
where an decree. was: obtained: against’ the- 
890. :A8 representing, his: father, the: son. was: : 

(1): 12:R 602-152 Tad. Cas, 558;; A T Re 1934 Rang. | 
162; 7 ER Rene, 167; ; 

(2) 50 M 981; 104 Ind Cas, as. Aaa, Al, R. 1927, Mad,- 
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not liable to be adjudged- 'insolvèni bé- 
cause he was not personally liable for 
such débts, and the previous decision in. 
Muthureerappa Chettiar v: Sivaguranatha - 
Pillai (3), on which the learned Counsel. 
for the non-applicamts -hás . relied, was: 
held tobe xo authority for the general. 
proposition that a partner can be adjudged 
insolvent fora debt for which he is not: 
personally liable. In Kalu Rani v: Gitwaf 
Singh (4), the point was doneeded:. 

I, therefore, agree with. the, Insolyency. 
Court that the decree-holder’s debt of 
Rs. 900 is not a debt that entitles thé 
petitioning creditor to present an insolvency 
petition. i ; 
. Rambhau had executed .2 mortgage in 
fovour of tke. predecessor in intrest of the 
petitioning creditor; and a suit was brought 
to enforce that imortgaga. After the death 
of Rambhau his sons were brought òn thë- 
record as. judgmént-deb‘ora after the pre- 
liminary decree, andi. buey instituted a suit 
in 1930, for a declaraticn that this morts 
gage was not. binding on their: shares. 
While proceedings were pending to have. 
the preliminary decree for foreclosure made 
final, the sons obtained a. stay on the’ 
ground that they were filing a suit for tle. 
abové declaration, on condition that they 
gare security for the standing crops to 
the value of Rs. 750.7. Thé pleadings'.on the’ 
point are not very elear, but the issue 
as frimed was whether this amount of 
Rs. 750 was unliquidated damages and not 
a.débt .under the Insolvency -Act. The 
Insolvency Court .held that.the liab‘lily 
was not for an unaséertained sum and that - 
Waman was liable for Rs, 750., The 
Appel.ale Court hid for reasons that are: 
not apparent that this amount was by: 
way of interest on the decretal amount. 
I think itis quite clear that the judgmeri- > 
debtors in the mortgage suit obtained a. 
stay of proceedings on the condition that 
they gave security for the growing. crops 
and that this meant that ifa- final decree” 
were to. be eventually passed against them 
(thay ?) would be liable to the decree-holder 
for the value of the crops reaped by them to 
the extent of Rs. 750. The surety bond- 
shows that the value of the crops had” 
not been ascertained, that it was to be. 
ascertained, later and that’ the surety wag’ 


liable for the value. of thosé créps up to - 


amaximum of Rs. 750. 


(3) 49 M 217; 92 Irid. Cas, 603; 22°L W 617; 49M L 

_ J 697; (1926) M W N 63; A'I R°1996 Mad, 133; | 
(4) A-I R 1930 Lah £92;-126 Ind. Ogg. .445;. 31- P Lr 

- R 310; Ind, Rul. (1930) Lah) 733; | aa a 
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The Value’ of the erops was determined 
later in Novembér; 1937; and héld to bè 
Rs. 750; ‘but at thé time. When the ih- 
solvency, Petition wai presénted, the value 
of the crops had hot been ascertained and 
the debt was not at that timè a liquidated 
sum: The petitioning èreditor was, there= 
foré; not entitled to rely on this debt in the 
insolvency proceedings. _ eae 

‘It, thereforé, follows that thé pélifitning 
eredifor was ‘enlitlét to, Present. & 
pétition on November) 12, 1931; and that 
the petition should, thérefore, be reject- 
ed; The application for révision will be 
allowéd and the order bf adjudication wilt 
be set-aside. The applicant will be allowed 
his costs in all the three Courts;, Counsel's : 


4 


feg in this Gourt Ra: 30; 


N: Revision allowed. 
_..... LAHORE HIGH COURT E 
Civil Revision Pétition No. 62 of 1936 ` 
March 27, 1936 ; 
. o. Jat Lat, dJ.. hy a 
Musammat RATTAN KAUR-—PLAINTIFp — 
, : PETITIONER 
ce ae terus 
`- SOBHA RAM—DeEFENdant —Opposits 
“PARTY. 


: J noe 
having power to make portion of award—Such, Wor- 


tion, if can be expunged—Application to file award 
without intervention of Court—Valid portion separ- 
able from invalid portion—Valid portion, if can bé 
filed—Civil Procedure Code (Act V of 1908), Sch, II, 
paras. 20, 21. |. PAJA ` 

- Am award which merely directs one of the parties 
to pay a certain sum of money to the other periodi- 
cally, does not require registration “ənd, therefore, 
must be treated as a valid award to that extent 
Where; however, there js a legal objection-to the 
power of the arbitratur’ to make a portion of the 
award; that portion must be excluded and held to 
be'invalid. It must; therefore, be expunged from the 
award; : an 


When an application is made fo file an .award with- 
out intervention of Court, if portions of an award 
are‘ ceparable, it is permiésible to. separate the in- 
valid ‘portion of the award from: thé valid portion 
whick the Court cai direct to be filed and there is 
nothing in paras. 20 and 21, Sch. II, Civil Proce- 
dure Code, which militates:against this procedure, 
Ameer Begam, v. Badruddin Hussain (1) and Bach- 
chan: Lal v. Narottam Dutt’ (2), relied on, Ladha 
Mal Ý, Sardari -Eul (3), distinguished. , 


0, R.P. fromthe decree-of the District 
Judge, Amritsar, dated October 21,1935. ` 

Mr. Dev Raj Sawhney;.for the Petitioner. <- 
Mr. Jai. Gopal Sethi, for thé Opposite 


Party. 
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Order.—The petitioner Musammat Rattan 
Kaur had a dispute with the respondent, 
Sobha Ram, her fathér-in-law about her; 
maintenance,’ Ther dispute was referred .to 
arbitration and the , arbitrator made an 
award > fixing, . her’ maintenance at 
Rs. 22 per month to be paid by Sobha Ram 
and after his death-by his widow. He 
also provided. in the award that if: Sobha 
Ram made default -in the payment of the 
maintenance . Musammat Rattan Kaur 
would be entitled to enforce the payment 
thereof from the rent of a certain shop 
specified by him but it was provided.that 
she would not be entitled to any interest, 
in the shop - itself. It was, however, 
added inthe award that Sobha Ram would 
not be entitled to alienate the shop. The 
learned District Judge.on appeal has held 
that the proviso relating to the enforce- 
ment of the maintenance against the rent 
of the shop and the restriction on the 
power of Sobha Ram to deal with the shop 
is invalid because it relates to a matter 
which: was not referred to arbitration. No 
question has been raised before me that 
this’ conclusion of the learned District. 
Judge isnot correct. - . x 

The respondent's Counsel has further 
contended that the award ‘of. the arbitra- 
tor that the maihienance shall also’ be 
payable by the widow of Sobha Ram after 
his death must. be. treated similarly to be 
invalid. Sobha Ram.aldne was a party to 


the arbitration and -the dispute referred to ° 


the arbitrator was merely between Sobha:. 
Ram and Musammat Rittan Kaur. The’ 
arbitrator was not, therefore, competent 
to make any award us to the liability of 
Sobha Ram's heirs: after his death. This 
portion of the award’ must also be held to 
be invalid. The only valid and enforce-. 
able award, theefore, is that. Sobha Ram - 
shall continue io pay.Rs. 22 per, month 
to Musammat Rattan -Kaur. The award 
was signed by both the parties in token 
of. their acceptance of the same and it 
séems that Soba Ram had made no default 
for three months in paying the maintenance 
to Musammat, Rattan, Kaur at determined 
by the award.. An application wus sub- 
sequently.made by Mus 
under para. 20, Sch. If, Civil Procedure: 
Code, for an ordér_ that the award.be filed. 
in Court. An objection was raised to the. 
filing of the award.on the. ground ‘that it- 
required registration and this .objection 


has been allowed: ky the learned District 


Jude cn appeal, end, this is the only matter. 
which kas been agitated before me. Having 


t 


RATTAN KAUR v. SOBHA RAM (LAH) — 


, Mentioned in.para. 


usammat Rattan Kaur; 


- B37: 16 Bom. L R 413; (1911) M W N 


168 1.6 


held that the portion of the award which - 
had any reference tothe: shop or its rent; 
was invalid. as being a matter’ which was, 
not.referred:to arbitration, the Court should 
have excluded that ‘part of the award from - 
the rest. :The-rest- of-the award relates 
merely totke- liability of Sobha Ram to 
pay Rs. 22-per month. .to Musammat Rattan `- 
Kaur. ‘An award which merely. directs one ` 
of the parties to pay ‘a certain’ sum of 


. money: to: the other periodically, does not - 


require registration “ard, therefore, must 
be treated-as.a valid award.to that extent. ' 


“The enforceable -porticon of the award in: 


the present case does not require’ registra- — 
tion. It is, however, contended on behalf. 
of ‘the respondent that for the purpose ‘of 
dec ding whether the award required re- 
gictration. or not, the award as it stands 
wi.a ut excluding the invalid portion there- 
of must be looked.to.' . At 
-Wiih this ‘contention I-am unable to 
agra. Owing to a legal objection to the. 
power: cf.ihe arbitrator to make a portion. 
of: the. award, that portion must be exclu- 
ded and held: to be invalid. It musts: 
therefore, be expunged from the award ‘and 
the only ‘enforceable. portion of the award 
is that which. dces - not: require reg stra- 
tion. It is.algo contended on behalf of the. - 
respondent ‘that "onw an application under. 
para. 20, Sch. II, Civil Procedure Orde,” 
to filean award which. had been made‘cn: 
a- reference .madewithoiit the intervention.’ 
of: the Cuurt; i+ isi nót competent: for“ the! 
Court to file orio. direct that a part of the‘: 
award be filed..in Conrt. "This - contention" 
I would have upheld having regard tothe“ 
wording of. para. 21; which «provides: that’. 
where an award is not open to’ any objec- . 
tion such as is.mentioned in pira. 14 or 15, : 
the Court shall. order the award to be filed.’ 
and shall proceed: to pronounce judgment 
according to the award. The first grcund 
14 provides that: | 
“The Court may. remit the; award or any matter 
referred to arbitration to .re-considerati-n of the, 
game arbitrator or umpire, upon such terms as it 


: thinks fit, where the award has left’ undetermined | 
- any of the matters 


‘referred. to arbitration or where ` 


: : 


- it determines any matter not referred to arbitration, 
"unless such:matter can be separated without affect- 


ing the determination of the mutters referred.” i 
Ameer Begam v. Badruddin Hussain (1), 
a judgment of their Lordships of the 


“ Privy Council is an authority in support of 


tke petitioners contention that in such 


‘eases the Court should separate the invalid 


(1) 36 A 336; 23 Ind. Cas, 625, A IR 1914 PC 105; 

; JW N 7551 OL J 249 12 ALI 

17 O © 120;.18 O 5 (2 OM LT 
35; 27M L J 181: 190 L J494 P 0}. ik 


-order of the. learned District: Judge of. 


1987 
part of the .awardfrom the valid part and: 
direct that the valid portion be filed in Court. 
The same appears from a judgment of Allaha- 
bad High Court in Bachchan Lal v. Narot- 
tam Dutt, 143 Ind: Cas. 422 (2).° It is, there- 
fore, permissible to separate the invalid: 


portion of the award: from: the-valid por-’ 
tion in a case like the present. where they: 
are separable .and there. is. nothing in. 
paras. 20,and 21, Sch. II, Civil Procedure: 


Code which militates against. this proce- 
dure. The award, therefore, which is to he 
enforced by thé Court,. and. which is the 
only valid award in this case,. does not 
require registration and is, therefore, admis- 
sible. This is the only ground on which 
the learned District Judge has reversed the 
order of the trial Judge and has refused 
the application to file the award. Ladha 
Mal v. Sardari Lal (8). cited by the learn 
ed Counsel for the respondent does not, in 
my: opinion, apply: to the facts of the pre- 
sent case. Jn that case it was held that in 
order to make an unregistered document 
admissible which, as it existed, required 
registration,-a party is`not. competent to 
ignore or to exclude the porticn which 
made the document, compulsorily registr- 
able. That case, hcwever, related to a 
document which .was valid’ as a whole. 
We are concerned with a document which 
is partly valid and parily. invalid and it is 
the invalid portion ‘therecf which makes 
the document compulsorily registrabie and 
nat: porrion caunot be ‘enforced-by a Court 
and according to the decision, 6f.the Court 
must be held not: to be a part of the 


award. This:fact in my -opinion makes. 


Ameer Begam v. Badruddin Hussain (1) 
app:icable to the present case. I, there- 
fore, accepi this petition, set aside the 


Amritsar and restore that of the trial Judge 
but after excluding the . portion- of the 
award which made the widow of Sobha Ram 
responsible for the maintenance of Musam- 
mat Rattan Kaur. The respondent shall pay 
the costs of the petitioner throughout. > 
N. f Petition aceep'ed. 
© 143 Ind. Oas. 423; AI R 1933'All 59; (1932) A 
L J 1090; Ind. Rul. (1932) 411. 253, 
"(BJA IR 1935 Lah, 80,” . à 
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. NAGPUR HIGH COURT 
Second Civil Appeal No. 520 of 1934 
September 11, 1936 


-- Boss, J. ts, 
Firm of GABRULAL NARBADA 
sO PRASAD—AFPELLANTS 


is -> 1 YErSus' ” 
1 THAKUR LAL AMOLSINGH— 
BA RESPONDENTS. 
-Market—Owner's right;{to use land when market, 
is not in progness—Trader using market constructing 
shed in market—Whether a trespasser. pte 
“The owner of a market has a right to use tho land 
as he pleases during periods when the market is not 
in progress, and in the absence of some special 
contract or’ enactment: permitting it, any person 
using it cannot put up a constiuction on it. | 

In the absence of ‘statute, the right to hold a 
market or ‘fair is an incident of the ownership of 
the land. A trader using the market on market days 
constructing a shed in the market conetitutes himself 
a trespaseer.and must remove it, [p. 216, col. 1.] 


8. C. A. from the, appellate decree of the 
Court -of the Additional District Judge, 
Bilaspur, dated Septémber 29, 1936, in 
G: A. No. 40 A of (934 reversing the decree 
of the Court of the First Sub-Judge Second 
Class, Bilaspur, dated March 26, 1931, in 
CG. S. No. 30 of 1931. 

"Mr. M. R. Bobde, for the Appellin's. 

Mr. D.:N. Choudhary, R. Ba, for the Res- 

pondents. ` f 


' Judgment.—The plaintiff whois the 
malguzar of the village in which tre land 
in suit is.situate, sues for possession of 
a plot-of land in an area set aside for 
the villagé market, and for removal ofa 
shed: which the defendant, who is a grain 
dealer there, has récently erected on the 
site... This shed covers more than half 
the area of the market site, and was 
erected in. deiance of the express prohibi- 
tion of the plaintilf. 

The defendant says the shed has, been 
erected for the convenience of those who 
use the market and not for his exclusive 
use. He -benefits only indirectly. He says 
that it is necessary for the grain dealers 
who gather there and expose their goods 
for sale to havesome sort of shelter. So he 
has done this’as a public benefaction, 
and. in any case has every right to do 
anything -there which will enable him 
and other users of the market more con- 
veniently to carry on their trade, provided, 
of course, it is reasonably appurtenant to 
their. avocation and does not travel be- 
yond the purposes for which the market 


| site was dedicated by the plaintiff. 


“The “general law ‘relating ‘to markets is 


` given in Halsbury’s Laws of England, 


akh 
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Vol. 20. At p...20,it is laid down that: 


“The owner of market or’ fair Nas; aga: rule, the 
right to-remové if,” whenéver he -thiniks. fit," to a- 
new place" TT Toeto o a i ` an 
vrovided' he obseryes.. certain limitations. 
It follows, the “Owner “has a right to: use 
the land,’ on. whieh the’ market nsed 
- originally to be held, for. other purposes. 


If a construction of this kind; is-allowed ` 


to stand, vested: interests will creep in 
which will possibly operate.as a curjail- 
ment of: the owner's rights. Algo in: any. 
case, the owner ; 
land as he pleases during” periods when. 
the. market is not in progress, : Therefore, 
in the absence of some` special’ contract: 
or enactment permitting‘ it, the”. éonstiué- 
tion- cannot be allowed to stand: ~ 7, 
; Ai page 38 of the same. volumes it, is 
said i=. e voae NUN E a 
“No person is entitled as of right-to occupy; to 
the exclusion- of others, any portion of the soil for 
the purpdsé of exposing goods ‘for. sale. in. a 
market or fair, without the ‘consent, “of the person; 
in possession of the goil. Paymenia made, for the; 
enjoyment of. such exclusive occupation are usually: 
known ge stallage,piccage, pennage, or rent, They? 
are payable’ratione teniree’......'7" — .,.Stallage’ is: 
the appropriate term for’ payment for. the! liberty, 
of placing a stall onthe soil ‘or for “standing, 
room for cattle or, goods within‘ the market’ ‘or 
fair... When the “sofl’ is broken the payment is often 
called piceage...... Ie wan .-..Stallaga” is: payable 
wherever there ‘is any exclusive occupation of a- 
particular portion of the sil by-a person or a` 
group of persons, for exampla, if gonds,are.pitched 
upon an appropriated. portion of the” soil: ~ or’ a 
stand is taken up with atable or basket’ placed. ont 
the - ground... ... one has.atright toerect 
a stall without the license of the ‘person; in posses; 
sion of the soil, and anyone, so doing- withput 
license is 4 trespasser," CO Ea 
So much “for 
from statute. | | 
In these Provinces the matter‘is govern: 
ed by ‘ss. 23 and’ 34 of “the “Lod.” “Self! 
Government Act, ‘whenever thé: Local 
Government has vested: thé’ control ‘of 4 
market under the exclusive contro] -of a 
District, ` Councif” or’ indépendent’ Loca? 
Board; or when it ‘notifies a ‘Village “ad 
pacar ras Cat i Y CTPS 4 = TR e > 
governed “by “68. 26 to 34 There appears 
sh vesting, or notifica iva ‘id 


ie general lay,” apit 


fo be no sui 


this ` village, "aid bö; of” “course, “these . 


sections do not -apply rs ‘such Bat a 
perusal of ‘théir provisions -makes jt apt 
, parent’ that they’ have been ‘:framéd: in 
accordance’ wibi the genéral law ‘I have 


p "rt 


quoted above. 


», 


“In the? absence, of statute, the ‘right té ` 
incident of | 


hold a market or fair is an’ 
ihs ownérship of the land: “Ram Chandra 
Roy Chouidh un. x, Bepin Behary Suha Sardak 
Vo Li, fii 
| (i) SEG Wi NGO0A58:1nd, Cas E 7:0. 1079. - 
a ge See pore Tye es da 
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ste a aa Loney 


is oe PA ee 


' e HARL-SINGH Vu PRITAM SINGE (DAH). . 


‘has a“ right “to use the: 


fo'lows;: ‘tie “defendant . by ‘his. : 


168 I O'r 
action, has constituted himself a trespasser 
and must remove’ His ‘obstruction, It is 
true a small hub was on a portion of the | 
‘land #now | occupied’ by’ the deféndant’s. 
strugtire, but" it” was not built by the, 
defendant, and sọ he’ cannot found any’ 
rights on that ‘fact, = n n 

The ‘decrée-of the ‘loxer Appellate'Court: 
is Hable to misconstruction. ‘It is, of course, ' 
the only decree ‘which is possible. in the’ 
case of a trespasser. But “the defendant: 
naturally has “a ‘right to use the market’ 

in the same way ès other’ ‘traders, not 

Withstanding his trespass, though’ he has’ 

no right’ tê possession ‘or occupation of: 

any’ particular portion. of the’ soil without: 
+a” licence ‘from: the owner, “for: which: 
naturally he must pay. But’ Ido not think: 
it is neceskary to amend’ the‘ decrees’ - If’ 
will’ necessarily have'to, be read’ in the 
light of these ‘observations. ``. Eny 
“The appeal is dismissed with costs.” 
OON EUS PS Appeal dismissed. 
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< 2 First Ovil. Appeal Noi 104 of 1935. - 
73° > December 18, 1935 7 = oso 
"a.e ADDISON AND ABDUL Rasdip, JJ. °F 
| HARI SINGH. Dersnpant —APPELUANT 
we ZI ES! „versus | AEO 
PRITAM ‘SINGH—P tare tire—Rasp. NDENTA 
“Hindu, *Laiv—Partition—Suit for, by minor 
Severance of status, wh n takés piace— Rendition oft 
accounts should be. from date .of preliminary derek; 
—Amount:claimed shouldbe extsting.asset, 7777 
~ Fhe. insticution of a suit by a minor > mémber 
through” his next ‘friend for partition’ of joint family 
propérty has not the same effect as the institution; 
of a similar: suit by-an adult member of the family, 
that is to say, the mere ingtitution of “A -suit, doeg 
n t,effect.a separation of the family but separation’ 
‘only takes place when the suit is decreed. In-such- 
eiszs the ‘defendant. is liable ‘to. render accounts to 
the. plaintiff. only-from,thé date of the passing of the 
preliminary. decree. Lajta, Prasad..v. Shim Singh 
(4), fo lowed. -Chilimt Chetty V. Subhanna (3) and 
JethanandUdhavdss"¥ Kewal:am‘(5), relied on` Srd 
Ranga: Thathathariar v. Srinivas. Thathachariar:(Q) 
and. Krishnaswami Thevan, v, Pulukamapps Thevan 
(2), referredsto., <. ne Ge a 
In a suit fr partition of joint Hindu fantily prot 
petty any ‘amount that, ig clajmed should be rst 
' shown’ to ‘be an existing asset: of the-joint family, 


"GLA. from the preliminary decree’ of 
the Sub-Judge, lst Class, Lahore, dated 
“May 27, 1935. wa 


Messrs. Dina Nath Bhasin and M. L. 
. Puri, for-the Appellant.. Ba ee 
Mr. Hazara Singh, for the Respondent. 
Abdul. Rashid, J.—The following pedi- 
. gree table will be helpful, in -understanding 
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the: facts. af this: case: 

NATHA SINGH 

T i | 

a ‘Wadhawa. Stigh “Teja Singh=Musammat | te 

“Jamane Devi i 

” Fari Singh, Pritam. Singh.” x = 
Defendant.. Plaintiff 


| Natka “Singh, the common: ancestor of 
the paries to the present litigation, was 
a Mahant, of Gurdwara- Chhewin Padshahi 
situate: at Lahore. Wadhawa Singh, the 
elder ‘son*of ‘Natha Singh, died during the 
lifetime “of” his” -father and Teja Singh 
succeeded ~his-‘father as the Mahant of 
the- Gurdwara. : After the death’ of Teja 
Singh in 1917 Hari ‘Singh defendant bé- 
came the Mahant. “Musammat Jamna Devi 
and- Pritam Singh plaintif continued, tọ 
reside with Hari Singh defendant in” a 
house contiguous: - to ‘the Gurdwara, It 
-appears - that, “in- November 1820,” the 
Akalis took : possession of .this Gurdwara 
and- ejected the defendaut. This gave risë 
‘to a great deal of civil and criminal liti., 
gation. In 1925 the Sikh Gurdwaras Act 
came into force and Gurdwara Chhewin 
Padshahi was declared to be a Sikh Gurd- 
“wara. Thereafter litigation between Hari 
Singh and Pritam Singh on cne side, and 
the Sikh Gurdwaras- Prabandhak. Commit: 
tee and the Managing Committee of Lahore 
Gurdwaras on ihe other commenced in the 
-Gurdwar:s Tribunal. The Managing Com: 
mittee of Lahore Gurdwaras filed an appeal ` 
against the- decision of the Gurdwaras 
“Tribuual, ` in the High Court which resulted 
in a compromise being- effected between 
Abe” parijes- on April 1, 1931. By means 
‘of this compromise some immovable pro- 
- perty was awarded to Gurdwara’Cuhewin 
_Padshahi, wuile one house: and a number of 
“shops were declared to’ be the property of 
Hari Singh und Pritam Singh, respondents. 
“Tue Managing ` Committee of Lahore 
Gurdwaras “also -had'* to pay Rs. 2,c00 ' 
within a month and an additional sum 
‘of Rs. 1,500 within. three months to the 
i yespondents.. 


-The suit- out of which the present apr . 
“peal has arisen’ was instituted by Pritam. - 
- Singh minor under the guardianship‘of his. - 
| mother Musammat Jamna Devi on June 10, : 

; 1933, for. partition. of movable. and im- 
“movable property: belorigi ng to the joint 
Hindu- family consisting of the. plaintif 
. and the. defendant- and"for rendition of. | 
‘accounts from April 1y : 1931." The main: 
reliefs asked for, : by: “the. plaintiff.’ were | 
“that he ‘shouid be awarded; possession, of 


#fone-half:' ‘of > the “immovable property ` by 


HART NOY SANTA ETNE - CAH) 
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means .of > partitions that he should be 
given. a decree for Rs. 1,750 being one- 
half of the amount ‘Téceived by ‘the de- 
fendant. from the Gurdwara Committee'and 
that the, ‘defendant should, tender account. 
of all the income of the ‘immovable pros 
perty- from April 1, 1931. It was pleaded 
on. behalf.of the defendant, inter alia, that 
he was the karta.of the joint Hindu’ 
family, consisting. of the plaintiff ‘and 
himself, that he was not, liable to render, 
accounts, that- es vac ofithe joint family 
property was.not for the beneiit of tha 
minor plaintiff and that he was entitled 
to apply the sam of Rs. 3,500 received under 
the compromise towards the liquidation of. 
the debts incurred. for the purposes of 
meeting the expenses of the litigation. 

The trial Court. held ‘that the plaintiff 
and the defendant constituted a joint 
Hindu family, that the defendant was 
the karta of the family, and that in the, 
absence of any proof of fraudulent or 
improper conversion by the manager he 
was, not liable to render accounts. to the 
plaintiff for the period prior to the pass- 
ing of a ‘preliminary decree for partition 
in favour of the ‘plaintiff. It was also 
held.:that -the partition of the joint family 
property. would be for the beneit of the 
minor. On these findings a ee 
decree was granted to “the plaintitt fur 
„possession -by” partition of-one-half of the’ 
immovable. property detailed in the plaint 
and for Rs. 1,750 being onezhalf of Rs. 3.500 
received - by the defendant under the com- 
promise dated April 1, 1931. Against this 
decision. the defendant has perferred an 
appeal to this Court mainly on the ground 
that the lower Court had erred in- giving 
‘the plaintiff a decree for Rs. 1,750. On 
‘the other’ hand the plaintiff has preferred 
‘eross-objections” to this. Court against 
the dismissal of his: suit for rendition of 
accounts, 

Tt appears to us. to “be amply establi- 
‘shad on the present record that the defen- 
dant had 'spent a great deal ofmoney im 
carrying: on prolonged litigation: w.th the 
Akalis and the Sikh Gurdwaras Prabandhak 
poe from November 1920 to. April 
1921. Tse defendant had been - meeting 
“the expenses of the litigation. by raising 
lo.ns and mortgaging the joint family pro~ 
perty, The sum of Rs. 2,000 received by 
the defendant from the Gurdwara Come, 
“mittee. on April 30, 1931, was: ‘spent in pays 
ing the: mortgage: debt. and. the. interest, 
thereon. . due to Mehta ‘Bishan. Das;; 
appéalewuiter, , There is nothing on the, 
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record to show that the sum of Rs. 2,000 
received from the Gurdwara Committee in 
_ April 1931 constituted existing assets in the 
hands of Hari Singh defendant, the karta 
of the joint family, at the date of the 
institution of the suit on June 10, 1933, or 
on the ‘date of the passing of the prelimin- 
ary decree for partition on May 27, 1935. 
The plaintiff's ‘mother Musammat’ Jamna 
Devi admitted | that the defendant had 
ċarried on prolonged’ litigation with the 
Akalis and that. he had been spending 
money on that litigation. She also admitted. 
that she and her son Pritam Singh had 
been living with the defendant in the 
same house and that the defendant.’ had 
been supporting them. In these cir- 
cumstances ‘and-in view of the finding of 
the lower Court that no fraud or mis- 
appropriation on the part of the defendant 
had been. established, it was incumbent 
on the plaintiff to. prove that Rs. 2,000 
received from the Gurdwara Committee 
‘constituted ‘existing assets at the time of 
the passing of the ‘preliminary decree in 
his favour before he could claim one-half 
of this 6um as‘his property. 


The sum of Rs. 1,500 received under 


of. the Senior Subordinate Judg-, Lahore, 
on..May 27, 1935, when a Preliminary 
decree was.passed in: favour of the plain- 
tiff.. He was, . however, not entitled to this 
sum until the debts incirred. by. the de- 
fendant for carrying on litigation ‘ag :inst 
the Gurdwara Committee had been entire- 
ly: wiped off. “Ib appears from the state- 
ment- of the plaintiff that he borrowed 
Rs: 1,00) on March 9, 1922, from Pandit 
Walaiti Ram for- the purposes of the litiga- 
tion and this sum together with interest at 
annas 14 per cent. per mensem is still due 
to Walaiti Ram. The repayment of this 
Joan will cost the defendant more ‘than 
Rs., 1,500. The plaintiff was, therefore, not 
. entitled to Rs. °750 out of this ‘sum. - Mr. 
Mukand Lal Puri, on behalf the defendant- 
appellant, however, made a statement to 
the effect that he was prepared that the 
plaintiff-respondent may be granted a 
decree for Rs, 500 out of this sum. 


‘It was strenuously “contended by the 
Jana Counsel for the ‘respondent that ~ 


a decree for rendition of accounts ought 
to be awarded to the plaintiff from the 
date of the institution of the suit and noh 
only from the dats of tho passing of the 
preliminary decree. Reliance was placed in 
this connection on Sri Ranga Thathachariar 


HARI SINGH D. PRITAM stNcH (LAH) 
Vv. Srinivasa . 


the compromise was lying in the-Court 70” (5). 


- accept. 
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Thathachariar (1) and 
Krishnaswami Thevan v. Pulukamppa 
Thevan (2). ` It was held in these rulings 
that a uit by. a minor for partition, if it 
ends in a decree fcr partition, has the effect 
of creating a division of estate from me 
date of the, plaint. ‚On the other hand, 
was laid down by a Division Bench of ‘ihe 


“Madras High Court in Chéelimi Chetty v: 


Subhanna (3) that the rule that the institu- 
tion. of a suit for partiticn’of joint family. 
property effects a severance of the joint 
status is not applicable toa suit instituted 
on behalf of a minor, for in such a suit 
it is forthe Court to determine whether 
a decree for partition will be beneficial to, 
the minor. A Full Bench of the Allahabad 
High Court held in Lalta Prasad v. Shiam 
Singh (4) that the institution of a suit by 
a minor member through his next friend 
for partition of joint family ‘property has 
not, the seme effect as the institution of 
a similar suit by an adult member of the 
family, that is tosay, the mere instituticn 
of a suit does not effect a separati n of 
the family but separation only takes place 
when. the suit is decreed. This ruling wes 
followed in Jethanind Udhardasv. Kewal- 
We are in respeciful agreemert 
with the’ opinion. expressed by ‘the Fuil 
Bench of the Allahabad High Court and- 
hold .that the defendant .is liable . to 
render accounjs to the plaintiff only frm 
the date of the passing of the Prelim: nar y 
decree. 

Jn view of the findings g'ven above 
and tke adn.ission’ made by Mr. Mukand 
Lal Puri on behalf of thé appellant we 
the appeal inso faras to reduce, 
the decretal amount awarded to the plain- 
tif from Rs. 1,750. t9 Rs. 500.. The decree 
for partition of immovable properly awarded 
by the trial Court is contirmed. We also 
accept the cross-objections, and award the 
plaintiff a decree for rendition of accounts 
against the defendant with effect from tke 
passing of the preliminary decree. fcr 
partition, that is to say, May 27, 1935. 
The parties shall’ bear their own ccsts 
throughout. 

D “Decree modifie d. 


(1) A I R- 1927 Mad, 801; 104 Ind. Cas, an; 50M 
866; 53M LJ 109;,26 L W195; 39M LT 2 
(3) 48 M 465; 88 Ind. Cag.-421; AIR 1925 Mad. 117; 


. 48 M LI 354; 31L W 657. 


(3) 41 M 44 49; 42 Ind. Oas. 860; A I R 1918 Mag, 379; 
34 M L J 213; (1917) M W N 792; 22M L T 432 
is? A A 461; 58 Ind. Oas, 667; AIR 1920 All. 116; 
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© a T R 1926 Sind 216; .97 Ind, Cas. 505. 
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BOMBAY HIGH COURT ` sih 
. - Criminal-Revision.No, 245 of 1936 . 
Le l » October. 1,1986 °° ~ 
- . , -: BARLEB AND TYABJI D: JJe 
2 VISHNUSHANKAR:VASANTRAM— 
>". a! AcoUsED““APPLIGCANT’: | ¢ ` 
eor = perguge Eo! 
. . > EMPEROR—Oppostts‘Party | 
Bombay. District Municipal’ Act (ELI ‘of 1901), 
83. 46, 48—Rules and byeslaws—Distinction between — 
Municipality, if can enact bye-law under s. 48, relat- 
e ES pa of tolls“or ` penalty’ for ‘infringement, 


t. 
- 
ps 


of rule. : i - 

Rules and bye-laws. differ from each other, in two. 
salient matters: (1) Tules have effect when they are 
approved,’ whereas bye-laws require to be previously 
santtioned; -when bye-ldws dre proposed, their drafts 
have-to:be published and objections and suggestions 
receiyed -and.considered; bye-laws can be made 
only after this procedure has been followed: (2) there 
ig no provision in respect of rules similar to the one 

' iÉ a -case of bye-law permitting Municipality to, 
prescribe fine for infringement‘of bye-law. oe 
iA Municipality cannot enact’a bye-law under s. 48, 
Bombay District Municipal Act, imposing a. penalty 
upon persons entering the limits of the Municipality 
with ‘the intention of evading’ toll upon their con- 
veyances as it Simposes-a penalty for the infringe- 
ment, of a rule. Matters relating to payment of tolls 
ought to be dealt with by. rules under,s, 46 and not 
bye-laws under s. 48. 7. O 7 ee ; 

'Or.-Rev. against an order of the Ad- 
ditional District Megistrate, Broach and’ 
Panch Mahals. 


ick 


A f 


the Applicant. . 


Mr. U.. L. Shah, for the Opponent. k 


Judgment.—We are. not prepared to 
disturb the finding that the payment of toll, 
has been evaded by the applicant.. On tis. 
finding (subject to an argument that the 
applicant was not Jiable to pay the toll at 
all) the decision of this application depends. | 
on whether the Bombay District Municipal” 
Act, 1901, (Bom. IIL of 1901), en powers the 
Godhra Municipality. to make a by¢-law to, 
the following effect: ©. = 

“(D No yerson shall, with the intention of evad- 
ing payment of the toll-tax take or attempt to take - 
any conveyance liable to pay: such tax into -the 


“Messrs. G. N. Thakar and B. G. Rao, fòr 
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‘of a tol may become 
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limits `of the Municipality, without paying the tax 
at the toll naka. it 

.(2Y A breach of this bye-law shall, on conviction, 
be punishable with fine which may extend to five 
rupees for each offence,” 


- The powers of the Municipality to make 
bye-laws are contained in s: 48,” Bombay 
District Municipal Act. That section em- 
powers the Municipality (with certain“ res- 
trictions not now material) to make bye- 
laws not ‘inconsistent with the Act .regulat- 
ing thé matters mentioned in its-‘numerous 
clauses. ‘The only clause of s.:48 that is 
relied on is the last, denominated by the 
letter (u). ` Under cl. (u) every Municipality 
may make bye-laws “generally for the re- 
gulation of all matters relating to municipal 
administration.” A prohibition against 
taking conveyance into the limits of the 
Municipality may be the subject of a bye- 
law if it can be brought within the terms 
of cl. (t). The bye-law in question, how- 
ever, cannot be brought under the cl. (t). 
But'it is urged that this particular pro- 
hibition falls under ‘cl. (u), because it re- 
gulates a matter regarding municipal ad- 
minisiration in this manner: that a rule— 
R. 152—has been framed under s. 46 of the 
Act by which it is prescribed’ that the toll 
in question shall be levied,—a toll under 
s. 3 (14) ofthe Act being included in the 
term “tax”: that ihe prohibition in the bye- 
law in question subserves the rule for pag- 
meni of the toll: and that the prohibition 
thus becomes a. matter regulating munici- 
pal administration. According to this 
argument though a matter (like imposing a 
toll) may originally have to be regulated 
by arule, yet after a rule has been made, 
the enforcement of the rule may become a 
matter relating to Municipal Administra- 
tion; ‘and in that maunerthe recovery 
i i a matter re- 
lating 10 municipal administration 
and consequently a prohibition connected 
with “the enforcement of the toll may be 
the subject of a bye-law: s. 48 (u); and 
then the municipality may prescribe a fine 
for. the infringement of the bye-law con- 
taining the prohibition by which the pay- 
ment of the toll is required not to be 
evaded. Three steps are involved in this 
argument: first, a rule validly made, 
secondly, bye-law regulating the matter 
governed by the rule—which matter has by 
reason of the rule become a matter relating 
to:municipil administration; and. thirdly, 
a fine prescribed for the infringement of 
the bye-law (not of the rule). 
. The argument requires a’ consideration cf 
the provisions .- of. the Act empowering: 
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municipalities to make-rules and -bye-lawes. -. 


They are Contained in es, 4€—49 which’ 
‘onstitute ‘Ohap. IV; ‘ss. 46, 46-A ‘and 47- 
deal with rules; s. 48 deals with bye-laws,. 
g. 49 with which -Chap..IV.closes, is ancil- 
lary; .copies of. rules and bye-laws shall be: 
. available to the public for inspettion and 
purchase.’ Under these sections rules” are 
clearly discgiminated from bye-laws. ‘The 
matters to be -regulated by rules ‘are mens. 
tioned ins. 45..and those by bye-laws in 
s. 48. Itis true that both rules and bye- 
laws may; be made by the municipality, 
and both require to be approved or sanc- 
tioned by. the Governor in Council. or Com? 
missioner. But, to mention two salient 
matters in-which they differ: (1) rules have 
effect when they are approved, ‘whereas 
bye-laws require to be previously sane 
tioned; when bye-laws- are proposed, their 
drafts have to be published and objections 
and suggestions received and considered: 
bye:laws can be made only. after this pro- 
cedure has ‘been followed; (2) there is no. 
provision in respect of rules similar'to the 
last paragraph of s. 48, sub-s. (1), follows 
ing, cl. (v), which provides that: ete, 
“very municipality may. with the like, sanction, 
prescribe a fine vot exceeding five ‘hundred rupees 
for the infringement'of any such bye-law. ae 
“A toll may be levied by thé muiicipality 
“only by: making a tule under 5.'46, cl. ti). 
That clapse contains sevéral res:rictions 
with reference to making ru'es prescrib ng 
taxes: one. main resiriction. is that such’ a 
rule can’ only be made subject to the pro- 
visions of CLap., VII. ‘That, long, Chapter 
(ss. 59 to` 81-A) contains detailed provisions 
relatingto municipal ‘taxation, tothree ‘cf 
which I will refer. First, the imposition of 
atax ora tollis covered by s. 59 (bi, sub- 
cls. (ii) sand (iči). These sub-clauses are 
youtually-exclusive. Secondly, the elab: rate 
-preliminary prccedure laid down in s. 60 
is also required to be followed before a tax 
(or toll): can be imposed. This procedure 
includes’ the: publishing of the draft rules 
and taking into C nsideration objections 
raised tothem. Thirdly, s. 79 provides a 
` special: penalty for non-payment of any toll 
leviable by-a municipality, v 


| 


“This may. seem sufficient, indication that: 
. the Legislature did not intend that these: 
two processes should be" interchangeable 
in regard to:levying.a toll. Taxes:and toJls: 
„are covered in detail. by special provisions: 
relating to the -rules by which they may: 
: De imposed and their non-payment), péna~ 
Jized. Can phe Legislature: have. intended 
that. they should’ be -liable: to be regulated: 
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cumulatively by thé altogether different 
process of making bye-laws—~a process ` 
governed by-its own peculiar procedure.and . 
giving rise to distinét sanctions of its own? 
And yet this is what must happen if a 
matter primarily to -bé “régtlated: by a 
rule is to be ec'rcuitously made the subject 
of a byé-law -if thé évasion of a rule may 
beprohibited bya byé-lawand the infriitge- 
ment of the bve-law prohibiting the eva-° 
sion ofthe rulé mày ber made punishable 
by fine. The paragraph following cl. (a). 
enipowérs thé municipalify to preséribe a. 
fine for infringeniént of bye-laws. Obvidtis- ` 
ly itis riot contemplated by the paragraph- 
that bye-laws should thémiséelves.imposé 
fines: otherwise’ 4 bye-law may provide for - 
a fiie and then for infringement of that~ 
bye-law a fine may be prescribed. The 
language.of the paragraph’ empowering. 
fines -to be prescribéd by, fhs municipality . 
is not the same’ as the langage of ihe- 
clausés empowering rules, and bye-laws. to! 
be made, though fines have to be prescribed: 
“with the Hke sanction” > . A ee 
Again the Act contains’ several sectioñs 
impcring specific penaliies for, failure 46. 
comply with specified directions of a munis. 
éipalily Ihave already-referred tas: 79; 
Section 155 is a general section for penala 
ties incurred by infringements of orders 
and notices not punishable under any, 
other scction. The ferme of such s«ctions 
make it -increasing’y:dificult to bold.thit 
it could have been the iatention of, ihe. 
legislature to allow sucha penal provision, 
as is- before us being circuifously enacted 
by the municipality under the. form of.a_ 
byé-lav: In ‘our opinion though the. biez 
law relied-upon purports. to prohibit „tze 
taking. of venicles within ertain limits ib, 
ig in substance concerned with the enforces ` 
ment of a toll. It consists of a prohibition 
against evading payment of-a toll. Matters 
relating to payment.of tolls ought to he 


-dealt with by rules, under s» 46°and nót 
‘bye-laws under |s: 48. That being so, as- 
‘Suming that the second part of the bye-law 


was enacted in conformity with the.require- 
ments of the paragraph perbiitting the prë- 
scription of fines for infringement of byeé=" 
laws and that s. 59; cl. (b), sub-cls. (ti) and. 
(iii) have not been in. any way violated, 
the byé-law imposes a penalty for thé in- 
fringément of a rule, and it is not within” 
the powers of the municipality’ to énak: 
such a bye-law. .Wemake the Rulé abshé. 
lute, set aside the:conviction, and direct (hé” 
fine to be refutided.. ext ; a to. Ka R Ea l etea 
ED oL n. Rulemade absolute... 


ERS 


os NAGPUR. HIGH COURT . 
| ““Beeond Civil-Appeal No, 251-B of 1934 - 
lp September 7, 1936 ©... - 
‘. ` GRUBB; Je  : T 
` + TRIMBAK- LAXMAN OKE— -- 
fe APPELLANT 


‘we 


Versus, 4 l 
BALIRAM PANDUSA RANGARI . 

` =- - RESPONDENT f 
+ Bxecution=Property mortgaged. purchased by auc- 
.tion-purchager_ in ‘execution—Subsequent discovery by 
decree-holder that he had not included his full claim 


under decree-—Property, if can be re-sold. 
Where an auction-purchaser purchased the mortgag- 
ed field in execution of decies with the permission of 
tha Collector, but afterwards it. is discovered that 
_ the decree-holder. had not included his whole claim, 
the, property cannot be allowed to be ré-sold’ ‘ind 
any further proceeding -against the property alreddy 
purchased’: should. be dropped. Venkatachalapatht 
‘Rao v..Venkatappayya (1), applied. ae 
- S. Q. A. from.the order. of the Court of the 
Additional District Judge, Khamgaon; datec 
October 19, 193i, in C. A. No 29 A. of 1.3; 
confirming that of the Court. of the Virst 
Sub-Judge, Second Olass,,Khamgaon, dated 
‘April 14,1934; in Misc. proceedings dated 
April 14, 1934, in Civil Suit No. 143 of 1925 
dated October £0, 1925,’ of the: Court of the 
Sevond Sub Judge; First, Class,. Khain- 
gaon. > ; f 
` Mr. D. T. Mahgalmoorti, for the Appel- 
lant. ` . T iei Ge ; 
“Mre N. V. Gadgil, for the Respondent. 
: dudgment.—Lhis isan appeal by san 
atiction-purchaser’ who,'-as ‘allowed: in. pro- 
ceedings’ before the Oollector, 
daa tye an y + ae bi . ee a 
Piirchase’ tle" mortgaged . field from the. 
judément-debtor and, did so for the sunt-of 
kts: 8837-1-6, which- was ‘mentioned: for're~ 


covery’ in, Q: Form.: Nearly- two months 


later the decree holder applied: that: he had 
not. fully recovered’ tke. amount: due, as 
jiterest subsequent.to: the’ last execution 
application. up to ‘the:date-of” réalisation. of 
the decree (which. was: a ‘mortgage. one) 
Had: riot been includedin the: first- Form. 
His contention was:upheld, although. it was 
opposed by the judgment-debtor and a 
fresh C-Form,-is- sued‘ for a- uni of about 
‘Rs. 60. The appellant’ judgment-debtor's 
Objection: as to. the’ amount of interest 
awarded ‘and’ as to the'liability -cfthe lands 


to the second'sale:havé-:been'both: overruled. . 


By the lower. Appellate Ourte < > - 

“On the, first point, lagres. withthe: find- 
ings of the lower-Courts:. : The-question-was: 
‘what was-meant bythe‘entry: in: the order 
sheet dated- February 76, 1927, which said: 
*The interest is raised to 1 per cent. : per 
metisem fiom to-day:” : Did that:mean, ftom 
to-day up to the espiry-of. the three months: 


5 i ae A A ay Sree t ; 
flarmead LAMAN ORË v. BALEAM PANDUSA RANGARI ` (NAG.) 


- “point, therefore, fails. 


agreed “tox 
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extension given or up torealisation? As 
the former entry dated February- 26, 1927, 
allowed. 1 per cent. up to realisa- 
tion, I also think that the second entry 
meant the same although the Judge ought 
to have expressed himself clearly: This 


The respondent, however, ‘now questions 
the status’ of the appellant, and says that he 
>was no real: purchaser at all but was callud- 
‘ing: with the judgment-debtor. I cannot 
‘allow. such an objection to be taken new in 
view of the statement in the lower Appellate 
Court's, judgment that. ib. is an admitted 
fact that,the ‘appellant with the permission 
‘of ‘the Collector purchased the field. The 
respondent's learned Counsel concedes that, 
if the appellant was a purchaser, then’ he 
was a representative of the judgment- 
debtor. : The fact that the judgment-debtor 
also opposed the second application: for 
execution supports. this “view.” It, therefore, 
appe rs thatthe appellant was c-mpetent 
fo intervene in these proceedings under s. 47 
‘of the Civil Procedure Code. here. 

The question then resòlves”. i'self into 
thien Having purchased his ‘property for 
a definite amount, can ke now be called 
upen to,. pay’ a furhar amount, or in 
default to'suifer the properly to be’ re-sold? 
Fam of opitiion that this would be an un: 
warranted , invasion ; of- the -auction-pur- 
chaser's' tights. He may well ‘say that he 
would not have offered more than what he 
did. The transaction. became: final so far 


as he was concerned, and,he.is‘not to blame 


for the mistake which’ has’ occurred. 
Probably it-is the -decreé holder who is to 
blame for not’ including’ the ‘full amount 
due in his: first execution application. The 
lower Appéllate Court has decided this 
point by.rélying on Venkatachalapathi Rao 
v. Venkatappayya (1).° Tfirid that that case 
is.rather in:favour of-the appellant.: Tho 
‘questiot there was: whéther’an attachment 
of the immovable préperty sold was valid or 
not, and’ it wad‘ held that the’ third party 
‘purchasér was bound by the decision -on 
the: point in. proceedings between the 
decree-holder and the . judgment-debtor, 
although: he- -himself -was not a parly to 
them: The’ question as. to’ whether he is 
-Bonnd., by proceedings (as here), subsequent 
-tothé: sale is. entirely different and at page 
.508** of the’ report’ I find that this. very 
oint. is; indicated -in. the following 
OO) 55 M495;.136 Ind. Cas. 308;. 31.11 W 809; (1931 

WAN 1235 A T R:1932 Mad, 865.062 M'L J°302; Tnd.. 
Hul (1939) Mad. 74 o o, < 
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passages:-— Jf i : 

“If for any reasonthe proceedings that were had 
relating to the properties ‘in question prior tothe 
plaintiffs’ purchase. should prove abortive and 
infructuous, and the decree-holder had ‘to take 
entirely fresh .execution . proceedings after the 
plaintifis’ purchase, then there would be force in 
the respondents’ contention that such fresh execu- 
tion proceedings would not be binding on them 
unless they were made parties to the samez.........AS 
already remarked, it does not really matter whether 
the actual decision of the Court as to the effect of 
the past proceedings is given only after the plaint- 
iffs’ purchase, if the: adjudication is really. with 
referenca to matters that happened before such 
‘purchase and regarding the ‘effect of the legal 
proceedings that were had prior to the same,” 


I need not decide in this appeal whether 
the decree-holder respondent has or had 
any other remedy for «recovery of the 
‘balance of interest. Appellant’s learned 
Counsel indicates that O. XXXIV, r. 6, 
Civil Procedure. Ocde, might have been 
applicable. . : 

. The appeal. succeeds.. I set aside the 
order of: the lower Appellate Court and 
direct that “further execution: against the 
appellant's ‘property be dropped. ‘Costs of. 
this appeal will be ‘paid by the respondent; 
but, as: the appellant failed on the point 
of the amount cf interést awarded, on. 
which ‘stress was laid in the lower Court... 
I direct that costs in these former prcceed- 
ings shall be - borné ab incurred. Pleadez's 
fee in this appeal will be Rs. 15. j 


D. Appeal allowed. 3 


> ty . 
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SIND JUDICIAL COMMIS: * 
' SIONER'S COURT ~; | 
First Civil Appeal No. 27, of 1932 
. September 3, 19386 : 
RUPCHAND AND HAvELIWALA, pate 

Š ge ME UERN a A. J. Os. ii | a 4 
-NANDLAL:CHANANDAS—Aprpgiiant ` 


versus eat 
‘Firm KISHINCHAND BUTAMAL— an 
a. Responpent |. ; 


- 


Contract~Caniract of guorantee—Egsentials of—- 


Whether con be inferred from conduct—Contract Act 
(IX of 1872), Chap, VIIL ii vse S sy 
| A contract of indemnity or a contract, of guarantee 
may be created either by parol.or by a written 
instrument, A contract of guarantee need not neces+ 
sarily be in writing; it may be express by words‘ 
of- mouth .or ‘it may be .tacit.or-implied and., may 
be inferred from the course of conduct of the parties, 

concerned, . ` A 7 
- A' member. of. a certain fiim wrote a ‘léttér’ to 
another firm, that one V ie coming to-purchase piece- ` 
goods and to:“buy him the piece-goods carefully 
and profitably. If he purchases two or'threé-thoudand 
Rupees worth of goods in excess, then buy him the... 
pam by all means. He js our own man. Do not 


< NANDLAL cHANANDAS v: Kisufhonaity BbTaitar > (SIND). 
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be anxious in any way. Debit the -amount to their 
account”: . $ ana h - naa 
Held, that the letter showed that the writer ret 
presented to the’ addressee-firm’ that his firm would 
be liable to them;.to the‘extent-of certain amount 
for purchase made by V. But if the writer be not 
proved to have authority to: send the letter making 
his firm liable, he ‘alone would be liable to pay the 
amount “not paid by V, `Muthuro Das v. Secretary 
of State (1), relied on. . _ a gan E eoi 
Mr. Kodumal Lekhraj; for the Appellant. 
Judgment.—Mr. ‘Kodumal has argued 
that the learned ‘Additional Judicial Com 
missioner was ‘in error in’ construing thé 
letter (Ex. 13) as a letterof guararitee. We 
are afraid there is-no ‘substance in ‘this 
argument. The plaintiffs did: noi“know thé 
firm of defendant Nc. 1- but’ they had. ant 
account with the firm of defendant No. 2. A 
partner: of the firm of defendant No. 1 -came 
down to Karachi to make purchases. Hë 
brought with himself a sum of Rs; 1,700 or, 
thereabouts, andthe appellant'who was ong 
of the members- of tke firm of défendant 
No..2, gave him. Ex. 13 addressed ‘to thé 
plaintiffs which -reads as~ follows: 557 > 
“Please accept compliments of Lala. Khemchand 
Radhakishin Ahuja .from-Abhor: Mardi  Viruram; 
the man ‘of the firm: of,Ghamanditem Munshiram 
is coming to purchase’ piece-godds. Please buy him, 
the pieée-goods Carefully “aridt profitably. If kepi 
chases two or three thousand - kupees worth of :gocds 
in excess, then buy him the,same, by all means, :Hej 
is cur own man. Do ndi” be*anxious.in anyi, Ways 
Debit the amount to'their’ account. Write if we aré, 
fit for. any service: +» The’ shop is-vyours.” 4" sels 
. ue Sdi Nandlal Ahuja. su | 


f ' Papua tee , 
It was on tke strengtheot this’ letter that! 


_the plaintiffs allowed credi (to Virurama¥. 
‘-the extent: of Rs, 5,000; odds. They ‘werés - 


hoWwevér, careful engugh .to recover: fremti- 


“Bim not. only. the money ‘which he::hadt 
" brought but also the: balancë in excess: df - 


Rs, 3,000, which was remitted to them’ with+ 
in a short time of the purchase of the cloth.~ 
on behalf of defendant No, 1, thus reducing . 
their, claim-to-Rs. 3,000. As the plaintifis: . 
were not able -to realize the balance ‘of > 
Rs. 3,000/and interest which had accru- 
ed thereon, they instituted >the - present 
suit., Mr. Kodumal: has argued.that as the’ 
letter contained. no express premise by: 
Nandlal, eitherion behalf of himself or on ` 
behalf of his firm promising to pay the sum: 
of: Rs. 3,000 in the event of the plaintiffa: 


“ being unable to recover. the same from de" 


fendant No. 1,. the letter does not amount + 
to a letter of guarantee. He has placed re- 
liance upon £. 126, Contract Act; but there.. 
is no .substance in that argument. In. 
Mathura Das y. Secretary of State. (1): iti, 
said: 4 Manet re te 
“A contract of indemnity of & contract of guarantees; 
(1) A'T R1930 AL 848; 128 Ind, ‘Cas, 598; 19380 A Li 
J 1917; Ind, Rul, (1931) AUL, 7-- ae 


a 
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may be created either by parol or by a written 
‘instrument. Chapter VIII; Contract Act, is not éxhaus- 
tive on the subject. A contract of guarantee need not 
necessarily be in writing; it may be express by words 
of mouth or it may be tacit or implied and may be 
merd from the course of conduct of the parties con- 
cerned. 


- The circumstances under which Ex. 13 
was sent show without doubt that the ap- 
pellant represented. to the plaintiffs that 
the firm of defendants No. 2 would be lia- 
ble for purchases made by Viruram to the 
extent of Rs, 3,000 and that credit be given 
to him tothat extent on-the security of 
the firm of defendants No.2. The firm of 
defendants No. 2 having denied.that the ap- 
pellant had authority to write Ex. 13 soas 
to bind the whole firm, the learned Judge 
has passed a decree against the appellant 
and we think that he was perfectly right 
in doing so. The only other point raised 
by the learned Advocate-is that the plaint- 
iffs had granted time for payment to de- 
fendrnts No. 1 for payment of the amount 
and that therefore the uppellant was dis- 
charged frcm his. liability.. There is again 
no proof worth,the name that the plaintiff 
did agree to grant time. for payment to de- 
fendants:Noxl. The plaintifis-had sent one of 
‘their servanis Pindidass to-defendants No. 1 
to dematid payment. Pirdidass was not able 
to get any cash from defendants No.:1 buf 
he ‘obtained an acknowledgment from them 
for the-amount which was-due. -The appel- 
lant has examjned-three witnesses to’ prove 
‘that. when Pindidass’’ went’ to ‘defendants 
No.. 1 .to -demandspay ment -he agreed to 
allow-six months’ time. “The learned Judge 
has dishelieved this evidence, He has pre- 
ferred‘to accept ‘the eviderite of Pindidass 
who has said that not only kb: neverjagreed 


to allow six: months’ time but he had no - 


power to do so as he was a mere servant: 
The evidence of Pindidasd finds ample sup- 


port in the acknowledgment which is silent: 


on this. point. The learned Judge had the 
opportunity: to observe the demeanour of 


_Pindidass in the witness-box and we are, 
ot prepared to differ from his appreciation 


af the evidence of. Pindidass -and to hold 
that Pindidass did agree to allcw time, nor 
are we prepared” to hold that Pindidass had 


any authority todo so.: This appea), there: - 


t 


costs. ` > a” heey 

“We find that at the time of the admis- 
sion of this appeal, the office had put up a 
note, that, sufficient ‘court-fee had not been’ 
paid by the appellant.. This question should 
have been tried: first. But the attention of 
the Gourt, was-not drawa to it before to-day. 


fore, fails and is accordingly dismissed with: 


- wbtstinasiaur gotwben, v. batant amat, (MADR), 
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The decision of this question against the 
appellant to-day, as a preliminary condition 
to the decision of the appeal on the merits, 
would have meant postponement of the ap- 
peal which is already four years old. There 
is no occasion uow to go into the question of 
court-fee as the appeal is being dismissed 
on the merits. But we think that the ques- 
tion of court-fee, when raised, would ba 
decided as early as possible. 

“D, Appeal dismissed. 
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' MADRAS HIGH COURT 
Civil Appeal No. 163 of 1935 ° 
* March 27, 1936 
VENKATASUBBA Rao AND Cornis r, JJ. 
KRISHNASWAMI GOUNDEV~ 
APPELLANT 
: versus 
PALANI AMMAL—- RESPONDENT 
- Guardians and Wards Act (VIII of 1890), s3. 43, 39 
— Person appointed -executor of will in favour of 
minor—Mother applying for his removal from guar- 
dianship—Such person denying his position as guar- 
dian—Court imposing condition and’ declering him 
to be guardian--Legaitty of order—Scope of s 39, 
whether wider than s. 43. E 
A person was described as an executor of a will 
in favour of minor, Tha minors’ mother presented a 
petition in the Court uider the Guardian; and 
Wards Act, contending that the person was not 
merely..the executor. but also the minors’ testameén- 
tary guardian, and prayed for his removal as such 
guardian and for appointment of herself in his 
stead: “The person contended that he was merely 
an executor and nota testamentary guardian. The 
Court made an order imposing condition on the said 
erson. On the strength of s 43, Guardians and 
Wards Act the order was’attempted to be supported: 
` Held, that s.'43 enables .a-Court to regulate by its 
order the conduct of guardian either appointed or de- 
clared by the.Oourt, Section 17 (5), provides very 
clearly that the Court shall not declare any person to 
be a guardian against his will. It, theretore, follows 
that, even should the mother's contention ba right, the 
Court cannét against the will of the person make 
a declaration that he is the minor's testamentary 
guardian. The application of s. 43 was thus exclud- 
ed ‘and the lower Court's order, must be held to be 
wrong. ` ‘ 
Section -39, which refers to the removal of guar- 
dians, is wider in its scope than s. 43, Under the 
former section, the Court may, remove a guardian 


. appointed or declared by the Court or a guardian, 


appointed’ by a will or other instrument, 


©. A. againstan order ofthe Sub-Judge 


Ooimbatore, in Original Petition No. 78 of 


1934. - < ké jak Pe ye 

Messrs. S. Muthiah Mudaliar and T. R. 
Sudramania Pillai, for the Appellant. 

” Messrs, K. S. Krishnawami Ayyangar and 
S. Ramchandra Iyer, for the Respondent, * 


Venkatasubba Rao, J.—The father of 
the minors.in question made a will dess, 


95H 
‘eribing the’ appellant before’ us as his 
executor. The minors’ mother ptesented 
-@ petitionin the lower’ Court under ‘thé 
‘Guardians and Wards Acf; ccnteriding 
thatthe appellant. was ‘not: inerely - the 
executor but also tLe minors’ testamien- 
‘tary guardian, and prayed for his removal 
‘as such guardian ‘and: for appointment of 
herself in hisstead.: The lower Court made 
an order i imposing certain conditions on the 
appellant.in-vegard to the discharge of his 
duties as guardian and directing him to 
furnish security for “aif amount which has 
been specified. The correctness of this 
onder has been impeéched before us, 

Though the ledrned Judge does not say 
under what provisions of law he. has acted, 
the respondént'’s Counsel seeks to justify 
the order by reference tos. 43, Guardians 
and Wards Act. “But. that section enables 
a Court.to regulate by,ils orderthe conduct 
of guardian either appointed or .declared 
biy the Court.:. That leads.us to. the: - ques- 
tion, can the appellant be ‘declared, under 
the provisicnd of the Act, the testamentary 
guardian of the minors. Their mother, as; 
already stated, contends that un a Proper 
construction-of the wil ill, the cppellant is. 
their testamentary guardian. ` But ths 
position is controverted by the appéellant; 
who maintains that under the will he is 
merely an execulor and not the minors” 
guardian, Granting’ that the mother’ g 
contentioh is right, ‘naindly, that the ap-, 
pellant isthe minor's. testamentary guar- 
dian, she cannot invoke. in her favour-s. 433 
unless the Court can: make: a declaration 
to that effect under’ the Act.. Séction’ 17. 


(5) provides very clearly. that the Gourt . 


shall not declare any: persot fo’ bea guar? 
dian: against his will: It theréfcre-follows: 
that, even should thé mother's centention: 
be right, we cannot against the’ will of 
tLe appellant. make a declaration that- heis 
the -minois'- testamentary guardian. THe 
epplication.of s. 43 is thus excluded and 
‘the lower Court's order, for which: suppor 
can be sought, if. at all in s.43,must. be 
held to bé wrong.’ In’. the circunistincés 


stated it is unnecessary to express any. 


‘opinion on. the question; whether the appel- 
lant on a true construction of the will ‘is: 
oris not the minors’ 
dian. x 


We may: observe’ that Ss 39 which refers. 


to the removal of guardians, is wider: in its 
scope than-s. 48. Under the former section, 
the Court may remove a guardian appoint- 
ed :or declared by the Court or a giar- 
diat appointed: by awit or other’ instru- 
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testamentary guar- ; 


7 
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mént: But the prayer for removal. was. 
abatidoned in. tke lower Court and this 
ection. therefote cannot be’ relied on’ by 
the. respondent: Fitially, wa must point 
“tit, that - in any. View’of ‘the ‘matter, thë; 
lower Court's order cannot be-.aupported. | 
The Judge observes that no evidence has 
been adduced : by the petitioner in support 
ofthe allegations in her affidavit. That 
eing so, we fail tosee even granting. for 
a tacment that s.°43 applies, how. the lower, 
Court's order. can be justified. The appeal 
is allowed with césts less the Advocate's ice. 
to be:paid by the respondent, : 
. AD Appeal allowed. Š 
| 


CALCUTTA HIGH: COURT. - } 
Oivil- -Appeal N^. 17-A of 1925 HEA 

; ‘ January 10, 1936 - ~~ ia 
4  DEKBTSHIRE, C. J: AND CosteLro; J. °} 
BEJOY LAL MUKHERJEE~Prawrize = ; 
APPELLANT , > > 
` Versus ` ~ 


XBW INDIA ASSURANCE Co. Lis. — > 


ae? 


e 


Derea DaN TS— RESPONDENTS. ` A 
Insurance (Fire) — Poliay— I hitetpretation —Con-" 
dition in- policy as to arbitration on -sthifference: | 
between parties and suit within three mont 4g of award, 
—Fire—Claim —Rejéction by company -as fraudslent. 
LAssured: requesting arbitrat.on—Hejusal by company” 
—~Assured:appointing urbitrator —Awird—Suit within 
three months — Held, as difference arose, cause of, action . 
arose only after award and suit was in time 1e Liméta. 
tion F 2 
A pélicy of fire ingurdancé éoitatied Winih cons 
ditions, Condition: ` No: -13° stated that Cif - the 
claim bé in any, - -respéct-- fraudulent, or if. any, 
false declaration bs made’ or ubêd in support. thereof, 
or ‘if any fraudalent ’ means “or devices: ara used by" 
the assured or anyone acting on his betiaifto obtain 


- any benefit underthis:policy ;or if the loss or damage’ 


be occasioned: by the wilful act, or with the'conniv- 
dndé of thé assured; ‘or if the: claim be made and 
Tajedtéd and an action orstiit be not comihenesd with- 


“in three months’ aftér such. rejebtion, or, (in case. 


of an'arbitration taking: place: in pursuance of the 
18th.Condition of this policy) within | three months, 
after thé arbitrator or arbitrators. or umpire ‘shall: 
kiwe made’ their’ award,’ all’ benefit’ under’ the policy’ 
sliall-beforfeited.” Condition’ No. 1d contained thet 
provisions that ‘if any diffe:ence:arises’ as tothe. 
amount of any logs or damage, such difference shall: 
indépendently of all other questions .be' referred to 
the: decision: of an arbitrator, to: be‘ appointed in’ 
writing by the parties‘in difference, or, uf they cannot - 
agree upon. a single: arbitrator, to the decision of 
two disinterested persons as arbitrators, of whom one, 
shall be appointed in writing by each of the parties’ 
within two: calender, months after havihg beerire- 
quired so to do in writing by the other party, In cage. 
éither party shall refuse of fail to appoint an | arbitras, 
toi within'two calendar months’ after receipt of notice” 
in writing requiring.an appointiient, the: other partys, 
shall. be at liberty to appoint asdle arbitrator.” The: 
jute which was insured by the, policy: caught firs‘and: 
was burnt: The assured ‘thereupon: informed the 
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company about it and submitted a claim for Rs. 20,090 
for loss sustained, The company contended that the 
total value of the jute was no more than Rs. 800 and 
rejected the claim. The differences arose t) such an 
extent that the company founded a charge of fraud 
on the assured. The assured requested the company 
to appoint their arbitrator but on their refusing to 
0 80, an arbitrator was appointed on his behalf and he 
awarded Rs. 19,000 and costs and within three months 
of this, he sued for recovery of the amount. The 
company contended that the euit was barred by 
me ; 


Held, that there was a difference between the parties 
as to the amount of loss or damage sustained and 
arbitration proceedings became a condition precedent 
to bringing a suit and the cause of action did not 
arise until the arbitration proceedings terminated. 
Consequently, it was competent to the plaintiff to 

ring his suit at any time within three months of the 
making of the award, The suit was, therefore, in time 
and ought motto be dismissed on any ground of 
special limitation contained in condition No. 13 of the 
policy, [p 226, col. 2; p 227, col. 1.] 

Messrs, S. B, Sinha and A. C. Ganguli, for 
the Appellant. 

Messrs. S. M, Bose, Issacs and Z. A. 
Rahim, for the Respondents. 

Costello, J.—The learned Judge in the 
Court below summarised the main issue 
which he had to determine in these 
words : 

_ “The company invokes the special period of limita- 
tion provided by cl. 13 of the policies in ease of the 
claim having been rejected. The plaintiff on the 
other hand claims that an arbitration under cl. 18 
having taken place and the suit having been institul- 
ed within three months of the date of the award, the 
Suit is within time. The substantial question is 
whether the plaintiff is entitled to invoke the arbitra- 
tion clause at all in the circumstances. If he is not, 
then the fact that he did so and obtained an award in 
his favour will not help him,” . 

The real and indeed the only question, 
which we have to determine, in my opinión 
is this, namely, whether in the circum- 
stances of this case the plaintiff was entitl- 
ed to say that it was right and proper that 
an arbitration should take place between 
him and the defendant company. If the 
Plaintiff was entitled to call upon the defen- 
dant company to goto arbitration then the 
matter falls within the latter part of Condi- 
tion No. 13 in such manner as toextend the 
period of limitation within which the plain- 
tiff must bring his action toa date which 
Tepresents the end of the period of three 
months from the time when the arbitrator 
made his award. The respondents to this 
appeal, that is to say, the defendants in 
the suit, are faced, as I view the matter, 
with a dilemma. [f it can be successfully 
contended that this case is’ governed by 
the principles laid down in Juredini v. 
National British & Irish Millers Insurance 
Co. (1) then it is quite clear that it was 

(1) (1915) A C 499; 84 LJK B640; 112 L T 531; 31 
T L R 132; 59 S J 205. 
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not open to the respondents-defendants to 
rely upon or take advantage of any of the 
provisions with regard to the special limita- 
tion for bringing the suit as provided iu 
Condition No. 13, the case would fall within 
the view apparently adopted by Lord 
Haldane and Lord Dunedin in Juredini v. 
National British & Irish Millers Insurance 
Co. (1). On the other hand, if it is-to be said 
that this case is one of that class of cases 
which is covered by the principles enun- 
ciated in Stebbing v. Liverpool and London 
and Globe Insurance Co., Lid. (2) then the 
only question which could possibly arise 
for determination is whether or not a differ- 
ence had arisen as to the amount of loss 
or damage alleged to have been sustained 
by the insured person, that isto say, the 
plaintiff in the suit. I am clearly of opinion 
that this matter was of the kind referred 
to by Lord Reading in Stebbing v. Liverpool 
and London and Globe Insurance Co., Ltd. 
(2) where at p. 437* of the report he said: 

“If the company were seeking to avoid the con- 
tract in the true sense they would have to rely 
upon some matter outside the contract, such as a 
mis-representation of some material fact inducing the 
contract of which the force and effect arenot de- 
clared by the contract itself. In that case the 
materiality of the fact and its effect in inducing 
the contract would have to be tricd. In the pre- 
sent case the company are claiming the henefit of a 
clause in the contract when they say that the parties 
have agreed that the statements in question are 
material and that they induced the contract. If 
they succeed in escaping liability that is by 16nson 
of one of the clauses in the policy. In resisting the 
claim they are not avoiding the policy but relying 
on its terms.” 

In the present instance the defendant 
company, by their letters of June 5, and 
June 12, were resisting the plaintii’s 
claim not by saying that tne policies hem- 
selves had been avoided, but by placiug 
reliance on the provisions conlained in the 
earlier part of Condition No. 13, A similar 
situation is described by Lord Sumner in 
the course of his speech in Macaura v. 
Northern Assurance Co. Ltd. (3). at p. 6317. 
In that case, referring to Juredini v. 
National British & Irish Millers Insurance 
Co. (lj, the noble and learned Lord said : 

“There; persons who had icpudiated the whole 
contract of insurance, afterwards relied on a limited 
arbitration clause contained in it, which required 
the amount payable fo be detarmined by arbitra- 
tion, and said that, untilhe had obtained such an 
award, the plaintif could not complete his cass. It 
was held that the defendants could not both re- 

(2) (1917) 2 K B 433; 86 LJK B1155; 117 L T 337; 
33 T L R 395. 

(3) (1925) A O 619; 94L J P O 154; 133 L T 152; 11 T 
L R 447; 31 Com, Oas. 10. 

“rage of (1911) 2 K. B.—{Ed.] 

[Page of (1925) A. C.—[#d.] 
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pudiate the contract in toto and require the per- 
formance of a part of. it, which only became per- 
formable when liability was admitted or established. 
The present sase is the converse. Here an arbitra- 
tiun and award are conditions precedent to any 
action to enforce the policy, The defendants do 
not repudiate the policy or dispute its validity as 
a contract; on the contrary, they rely on it and 
say that, according to its terms, express and impli- 
ed, they are relieved from liability.” $ 
That, in my opinion, has application to 
the circumstances of the case with which 
we are now concerned. The sole question 
is whether any difference had arisen as to 
the amount of loss or damage. An examina- 
tion of the letters written by the defendant 
company shows that what was in con- 
troversy was the value of the jute which 
had been stored in ‘the godown which was 
covered by the two policies of insurance. 
The policy-holder, that is, the plaintiff in the 
Present suit, was claiming that the value 
of the jute which he had lost amounted to 
noless a sum than Rs. 20,000 ; on the other 


_hand, the insurance company, after they had 


obtained a report from an assessor, were 
saying that the total value ofthe jute was 
mo more than asum of Rs. 800. Then they 


` proceeded to say that the discrepancy be- 


tween the two valuations was so great as 


- to raise an inference of fraud- on the part of 


the claimant of sucha character as would 
entitle the defendant company to resist and 
indeed to reject the claim because it was 
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thau that the last part of provision 5, as I 
have called it, of Condition No. 13, came into 
operation. 

It is wanifestly impossible for the defend- 
ant company to argue that where arbitra- 
tion proceedings are competent, those 
proceedings must be had within the initial 
period of three months. One has only to 
observe that both sides are given a period 
of two months within which to nominate 
an arbitrator. That at once takes the 
matter beyond the initial period of three 
months or may doso. On this point we have 
the authority furnished by the case in 
Board of Trade v. Cayzer Irvine &Co. (4). 
From that case it may be said that where 
proceedings by way of arbitration are a 
condition precedent to any proceeding in 
law the right to bring a suit does not arise 
until the arbitration proceedings have been 
completed and an award has been made. 
As I read the matter, upon the language of 
Condition No. 13 and Condition No, 18, as they 
stand, thereis nosort of limitation pres- 
cribed for the institution of arbitration 
proceedings and, therefore, the institution 


-ofany suit consequent upon the result of 


fraudulent within the terms of Condition ` 
- No. 13. Mr. Bose has argued that once the 


claim has been rejected by the company there 
is a definile period of limitation prescribed, 
namely, three months from the date of the 


` rejection and, in effect, the rejection of the 
claim, no matter on what ground, operates - 


“the parties as to the amount 


4 


asa bar to any proceedings in law, unless 
such proceedings are instituted within a 
period of three months. If that proposi- 
tion is correct, it quite obviously ignores 
altogether what I will describe as the fifth 
provision of Condition No.13 and entirely 
obliterates that part of Condition No. 13 which 
contemplates that the period of limitation 
may be extended and will be extended in 
a case where it is proper that an arbitra- 
tion should take place. In my opinion, 
there not only was a “difference” between 
of loss 
oc damage, but there was such a serious 
“difference” as entitled the defendant 
company in their own opinion to put upon 
the claimant the stigma of having made a 
fraudulent claim. “In my view there never 
could be a more serious “difference” than 
there was in the present instance. 
being so, I can come to no other conclusion 


That 


the arbitration proceedings. It is “not 
without significance, as Mr. Sinha has 
pointed out, that although all these condi- 
tions are in the form of conditions adopted 
by the English Insurance Companies— they 
are contained in what is called “the 


foreign form"—this particular Insurance 


Company, though they have adopted 
practically allthe relevant provisions from 
that form, they have omitted the condition 
which in the “foreign form” is Condition No. 
19. That condition reads as follows: 

“In no case whatever shall the company be liable 
for any loss or damage after the expiration of 12 
months from the happening ofthe loss or.damage 


unless the claim is the subject of pending action or 
arbitration.” 


We do not know—and it is not necessary 
that we should know—why that provision 
was not adopted by this particular company, 
the defendants in this suis, but its absence 
indicates that there is no limitation within 
which arbitration proceedings, if they are 
required, shall be ccemmenced. Therefore, 
once we come tothe conclusion that there 
was a difference between the parties as to 
the amount of loss or damuge sustained, 
arbitration proceedings become a condition 
precedent to bringing a suit and the cause 
of action does not arise until the arbitration 
proceedings have been terminated. There- 
fore, it was competent to the present plaint- 


` (4) (1927) A O 610; 86L IK B 872; 137 L T, 419; 71 
S J b60; 43 T LR 625, 
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iff to bring his suit at any time within three 
months of the making of the award by the 
arbitrator. This suit was brought within 
that period and, therefore, it ought not to be 
dismissed on any ground of special limitation 
Contained in Condition No. 13 of the policy. 
I agree, therefore, that this appeal must be 
allowed, and, having regard to the finding 
of the learned Judge on the question 
whether the claim was fraudulent or not 
taken in conjunction with the award made 
by the learned arbitrator, I also am of 
opinion that judgment should be entered in 
favour of the plaintiff for a sum of 
Rs, 19,500. 


Derbyshire, C. J.—This is an appeal 
against a judgment of Buckland, J.—then 
the Acting Chief Justice of this Court— 
delivered on May 8, 1934. By that judg- 
ment he decided that the plaintiff in this 
suit, Bejoy Lal Mukherjee, was not entitled 
to succeed against the defendants, the New 
India Assurance Co., Ltd. The suit arises 
out of a claim made by the plaintiff against 
the defendant Insurance Company under 
two policies of fire insurance dated March 26, 
and April 7, 1931, respectively. By those 
two policies of insurance the defendants 
insured jute belonging to the plaintiff who 
traded as Messrs. S. Devi& Oo. at 15-B, 
Biswakosh Lane, Bagh-bazaar, Calcutta. 
The jute in question was situate at 
Ghosebilla, Jamjami Railway Station in the 
District of Nadia, Bengal. ‘The tirst of the 
two policies was for Ks. 12,000 and was 
taken out on March 26,1931. The second 
policy was for Rs. 8,000 and was’ taken out 
on April 7, 1931. Tue polities remained 
subject to the conditions and stipulations 
which are set out on the back of them. 
The conditions of the two policies are 
jdentical. 


On April 17, 1931, there was-a fire, and 
jute belonging to tne plaintiff situated "at 
-Ghosebilla, Jamjami Railway Station, was 
burnt. On April 18, the plaintiff by a letter 
informed the defendanis of the fire. On 
April 23, the plaintiff tilledin a claim form 
under the two fire policies and declared that 
the actual realizable value of the property 
_insured under each item of the above 
policies under whicn the claim was made 
was at the time of the fire Rs. 21,000. He 
also stated that the loss sustained by him 
on the jute waich had been burnt amounted 
to the sum of Rg. 20,000 and he claimed the 
sum of Ks. 20,000 under the two policies. 
On June 5, the defendants wrote to the 
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plaintiff a letter: 
“Re: Claim under Policies Nos. 254322 & 254103 
Fire in Jute Godown at Ghosebiila, Jamjamt 
Railway Station, Alamdanga (Nedia).” 

Dear Sir, 

“Our Assessors, Messrs. Sinclair Murray & Co., 
Ltd., have to-day forwarded us their assessment 
report in connection with the above fire estimating 
the loss at Rs. 800 only against your claim 
for Js. £0,000 which appears to them to be 
fraudulently excessive. In the circumstances we 
have to refer you to Condition No. 13 of our policy 


“reading: 


“If the claim be in any respect fraudulent, or 
if any false declaration be made or used in 
support thereof, or if any fraudulent means or 
devices used by the assured, or any one acting 
on his behalf to obtain any benefit under this 
policy, all benefit under this policy shall be 
forfeited.” Od 

On June 9, the plaintiff wrote back to the 
defendants: 

“I have received your letter of the 5th instant to- 
day and I am surprised to note that assessment 
report of Messrs. Sinclair Murray & Uo., says only 
Rs. 800. Itold your Indian assessors on the day of 
inspection that I doubt my manager has cheated me 


- and they agreed with me and stated that the stock in 


goduwn and outside before fire was not more than 
Rs. 6,000 I also told the fact in your office immediate- 
ly after returningfrom the place. However it is for 
Rs. 6,000 or Rs. 800, it comes under condition of the 
policy, and most probably Iam a ruined man for the 
breach of trust of my manager unless the company 
be kind to consider my case favourably. [ 
solely depend upon the mercy of the company 
now.” 

On June 12, the defendanis wrote back to 
the plaintiff: 

“In reply to our letter of the 5th instant we have 
for acknowledgment yours of the 9th idem. In view of 
the circumstances we regret to advise you that we 
repudiate our liability under the above policies as per 
Condition No. 13, already referred to in our letter of 
the 5th instant,” f 

On June 26, the plaintiff wrote another 
letter to the defendants—a very lengthy 
letter—in which he asked them to in- 
vestigate the matter further and to pass his 
claim in full, otherwise he would be 
remedy in 
Court. On November 12 of the same year 
the appellant through his Solicitors Messrs. 
G. ©. Chunder & Co, threatened the detend- 
ants with proceedings unless they met the 
claim. On November 27, the company by a 
letter of that date drew the plaintitf’s 


. Solicitors’ attention to the full wording of 


Condition No. 13 of the policies under which 
they contended that any proceedings were 
On November 30, the plaintiff's 
Solicitors wrote to the defendants a letter in 
which they said: 

“We are surprised that inspite of our chent's 
best endeavours to prove to your satisfaction irom 
independent enquiries’ that there was no lraud 
or arson you should have thought fit to take 
shelter under a technical defence, Assuming 
that ci, 18 bars a suit, whick ia the circumstances 


298 


we contend it does not, we do 
proceedings under cl. 18 will be barred, If, 
therefore, you do not admit our client's claim, 
our client appoints Mr. N. 0. Chatterjee, Bar- 
at-law, the arbitrator, and calls upon you either 
to accept him as the single arbitrator, or 
within two months in writing to appoint another 
arbitrator,” 


not see how 


On January 11, 1932, some six weeks 
afterwards, the defendants -replied to the 
plaintiff's Solicitors in which they contended 
that it wastoo late for arbitration proceed- 
ings to begin and they said: “Under the 
circumstances we do not see the utility of 
joining in any arbitration at this stags.” 
There is a letter in reply of January 12, in 
which the plaintiffs Solicitors argued the 
matter. The reply in return from the 
defendants was on January 30, in which the 
defendants said. that they were not satisfied 
with the honesty of the claim and believed 
that the claim set up by the plaintiff was 
dishonest and that the’ casé was a fit case 
for enforcement of the provisions of Condi- 
tion No.13. By a letter of November 28, 
1932, the plaintiff appointed Mr. N. C. 
Chatterjee, Barrister, sole arbitrator in 
the reference that. he had begun under 
` the arbitration proceedings in the matter 
of the claim under the two fire instrance 
policies. The defendants took no part in 
the arbitration - proceedings with the result 
that Mr. Chatterjee proceeded to 
hold the reference and on March ~ 28, 
1933, he made an award in which he award- 
ed that the plaintiff was entitled to recover 
from the defendants. under the two policies 
in respect of his jute which had been burnt 
a“ sumof Rs. 19,000 and also Rs. 500 as 
costs. On May 19, 1933, this suit was 
brought. The suit purports to be on the 
award. It would be convenient at this stage 
to read the two conditions of the policies 
with which we are concerned in this matter, 
They are Conditions Nos. 13 and 18: Con- 
dition No. 13 reads: 

“Ifthe claim be in any respect fraudulent, or if 
any false declaration be made or used in support 
thereof or if any fraudulent meansor devices are 
used by the assured or anyone acting on his behalf 
to obtain any benefit under this policy; or if the 
Jossor damage be occasioned by the wilful act, or 
with the connivance of the assured; or, if the claim 
be made and rejected andan action or suit be not 
commenced within three months after such rejection, 
or, (in case of an arbitration taking place in pur- 
suance of the 18th Condition of this policy) within 
three months after the arbitrator or arbitrators or 
umpire shallhave madetheir award, all benefit 
under the policy shall be forfeited.” 

Condition No. 18 reads : 

“If any difference arises asto the amount of any 
loss or damage such difference shall independently 
of all other questions be referred. to the decision of 
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an arbitrator to be appointed in writing by the 
parties in difference, or, if they cannot agree upon 
a single arbitrator to the decision of two disinterest- 
ed persons as arbitrators, of whom one shall be 
appointed in writing by each of the parties within 
two calendar months after having been required so 
bodo in writing by the other party. Incase either 
party shall refuse or fail to appoint an arbitrator 
within two calendar months after receipt of notice 
in writing requiring an appiontment, the other party 
shall be at liberty to appoint a sole arbitrator : 
and in case of disagreement between the arbitrators 
the difference shall be referred to the decision of 
an umpire who shall have been appointed by them 
in writing before entering on the reference, and 
who shall sit withthe arbitrators and preside at 
their meetings. The death of any partyshball not 
revoke or affect the authority or power of the ar- 
bitrator, arbitrators or umpire, respectively; and 
in the event of the death of an arbitrator or umpire 
another shall in. each case be appointed in his 
stead by the party or arbitrators (as the case may 
be), by whom the arbitrator or umpire so dying 
was appointed. The costs of the reference and of 
the award shall be atthe discretion of the arbi- 


. trator, arbitrators or umpire, making the award. 


And itis hereby expressly stipulated and declared 
that it shall bea condition precedent to any right 
of action or suit upon this policy that the award 
by such arbitrator, arbitrators or umpire of the 
amount of the losa or damage if disputed shall be 
first obtained.” 


Those conditions appear to be some of 


‘the standard conditions adopted by the 


British Insurance Companies on their 
In these policies not all 
the standard conditions have been adopted. 
There is nothing in Condition No. 18 which 
provides that arbitration proceedings must be 
begun within any fixed time. The standard 
condition adopted by the British Insurance 
Companies in respect of foreign policies, 
Condition No. 19, provides that in no case 
whatever shall the company be liable for any 
loss or damage after the. expiration of 12 
months from the happening of the loss or 
damage unless the claim is the subject of 


a pending action or arbitration. 
As I said above, most of the 
standard foreign conditions have 


been incorporated into these policies, but 
Condition No. 19, is not, so that there is in 
these policies no.limit put to the time dur- 
ing which arbitration proceedings can be 
started. A number of cases have been cited 
tous during the argument in this matter. 
Some of those cases deal with the clauses 
in question, namely Nos. J3 and 18, and 
-what their effect is in certain circumstances. 
No case has been brought to our notice 
which is similar in facts to this case. 

After considering those cases and the 
facts to which they related it seems to 
me in the main that the only way to deal 


*See Wilfred and Ottar Barry's Law of Insurance, 
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with this case is to apply the conditions that 
have been relied upon, namely Conditions 
No.13 and 18,10 the particular facts of this 
case, It iscontended by the defendants that 
under Condition No. 13 any action or suit 
brought in this matter must be brought 
within three months of June 12, 1931, which 
is stated by the defendants to be the date 
when the plaintiff's claim was rejected. As 
this suit was brought on May 19, 1933, it is 
contended by the defendants that it is en- 
tirely out of time and out of time notwith- 
standing that it was brought consequent 
upon arbitration proceedings. The crucial 
date is June12, 1931, when the defendants 
wrote the letter in which they referred to 
the letter of June 5, and said that they 
repudiated their liability under the above 
policies as per Condition No. 13, It seems to 
me upon reading the defendants’ letter of 
June 5 which was written in answer to the 
plaintiff's claim that on June 5, the defen- 
dants were disputing the amount of the 


plaintiffs loss in respect of the jute 
burnt. They contended that his 
loss was about Rs. 3800, whereas 
the plaintiff contended that it was 


Rs. 20,000. On June 12, they still contend- 
ed that, and the plaintiff still contended 
that he had lost more than Rs. 800. On 
June 12, they repudiated their liability 
under the policies. It seems to me that, 
bothon June 5, and on June 12, there was 
a difference between the parties as to the 
amount of loss or damage. That differ- 
ence was a Very serious one, 80 serious 
that the defendants founded a charge of 
fraud upon it, but nevertheless there was 
that difference. In my opinion, there was 
both on June 5 and June 12, a difference 
as to the amount of loss or damage under 
those policies. As I have said,asa result 
of that difference the defendants repudi- 
ated liability under the policies. 


It has been contended by Mr. Sinha for 
the plaintiff that repudiation of liability 
amounted to a repudiation of the contracts 
of insurance such as would disentitle the 
defendants torely uponthe conditions of 
the policies. See the case in Juredini v. 
National British & Irish Millers Insur- 
ance (1). Ithink, however, that the true 
view of the defendants’ repudiation of lia- 
bility is that they did not repudiate the 
policy of insurance in toto, but that they 
repudiated their liability to pay moneys 
by reason of the operation of Condition No. 13. 
See the casein Stebbing v. Liverpool and 
London and Globe Insurance Co, Ltd. (2); 
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at p.437* andthe case in Freshwater v. 
Western Australian Assurance Co., Ltd. (5), 
at p. 527f. Iam of opinion, therefore, that 
the defendanis are entitled to rely upon 
such protection as the conditions of the 
two policies give them. The only two 
conditions in question are those set out 
above, 13 and 18. I have said previously 
that in my View both on June 5 and June 12, 
there was between the parties a difference 
as to the amount of loss or damage under 
these policies. That being so, it seems 
to me that the opening clause of Condition 
No. 18, applies, namely : 

“Tf any difference arises as to the amount of 
any -loss or damage, such difference shall indepen- 
dently of all other questions, be referred to the de- 
cision of an arbitrator.” 

Then follow the other parts of the con- 
dition which are not material at the 
moment. It follows, therefore, that each of 
the parties was entitled on June 12, to an 
arbitration’ to settle the question that had 
arisen as to the amount of loss or damage. 
I think that that was so even though the 
defendants alleged that the difference was 
so great that they could raise a charge of 
fraud in respect of it. I think further that 
the last part of Condition No. 18 applies: 

“And it ishereby expressly stipulated and dec- 
lared that itshall be a condition precedent to any 
right of action or suit upon this policy that the 
award by such arbitrator, arbitrators or umpire 
of the amount of the loss or damage if disputed 
shall be first obtained”. 

Therefore, it seems to me that not only 
had each of the parties aright t6 have an 
arbitration, but that in accordance with 
the scheme for settling disputes which ap- 
pears in Condition No. 18 it was the proper 
thing that an arbitration should take place 
and that it must take place before any 
action or suit was brought upon the policies. 
The plaintiff did not proceed to arbitration 
‘under cl. 18, until November 30, 1931, that 
is to say,some five and nalf months after 
the defendants’ liability of June 12, where- 
in they repudiated liability under the con- 
tract. The defendants contend that one of 
the clauses in Condition No. 13 of the policy 
makes this move to arbitration too late. 
The defendants say that the words 

“If the claim be made and rejected and an action 
or suit be not commenced within three months after 
such rejection .. all benefit under this policy shail 


. be forfeited ” 


make the plaintiff's proceeding to arbitra- 
tion and his starting this suit altogether 
too late. I am of opinion, that in thus 

(5) (1933) 1 K B515; 102 LIK B 75; 1932 WURI 
Rep. 379; 148 L T 275; 768 J 888. 


~ *page of (917) 9 K. BEd, 
{Pago of (1933) L K. B iea] 
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contending the defendants have overlooked 
the fact that the clause which they cite and 
contend has this effect is joined up with 
another clause following it, which must be 
read with it, and when read with it causes 
a different interpretation to be put upon the 
words 

“If the claim be made and rejected and an ac- 
tion or suit be not commenced within three months 
alter such rejection” 
to have a different meaning. The full 
wording of the clause is: 

“Tf the claim be made and rejected and an action 
or suit be not commenced within three months 
after such rejection, or (in case of an arbitration 
taking place in pursuance of the .18th, Condition of 
this policy) within three months after the arbitra- 
tor or arbitrators or umpire shall have made their 
award, all benefit onder this policy shall be for- 
feited.” | 

‘a my view, if an arbitration properly 
takes place under this policy, then the 
assured is not bound to start his action or 
suit within three months of the rejection of 
his claim, but he must start his action 
within three months after the arbitrator 
has made his award. The’ second period 
may be long after the three months be- 
ginning with the rejection ofthe claim. In 
my viewa difference arose between the 
parties as tothe amount of loss or damage 


under these policies as was contemplated by : 


Condition No. 18. Furthermore, it was ac- 


cording to the scheme of arbitration set out ` 


in Condition No. 18 proper, that there should 
be arbitration proceedings in respect of 
this dispute: It being proper that arbitra- 
tion proceedings should he taken in res- 
pect of this dispute, my view is that the 
second half of the clause of limitation in 
Condition No. 13 applies, namely: 

“Tf the claim be made and rejected and an ac- 
tion or suit be not commenced within three months 
after the arbitrator or arbitrators or umpire shall 


have made their award, all benefit under this policy 
shall be forfeited,” 


This suit was commenced within three 
months of the making ofthe award by the 
arbitrator. Therefore, in my view this 
suit was in time and was properly brought. 
In the Court below an attempt was made 
to show that this claim was fraudulent. The 
learned Judge who tried the case said 
that he did not think that fraud had been 
proved beyond all reasonable doubt. Be- 
fore us in this appeal no attempt was made 
to support the charge of fraud. Mr. S. M. 
Bose for the defendants said that he did 
not propose to do it. The position, therefore, 
is that an award has been made by an 
arbitrator who was appointed pursuant to 
© the provisions of Condition No. 19. His award 
stands. It is for Rs, 19,000 and for costs. 


SUJAN SINGH V. SECRETARY oF STATE (PESH.) 


168 IC 


In my judgment, this appeal must be al- 
lowed and ajudgment be entered for the 
plaintiff for the sum of Rs. 19,500. This is 
an appeal bya pauper. The plaintiff must 
get his costsin the Court below, and as . 
regards the costs in this Court, the res- 
pondents must pay the successful appel- 
lant’s attorney's costs in so far as they con- 
sist of proper charges for preparation of 
the paper book and attendance at Court, 
but no further. The respondents will also 
pay such court-fees as would have been 
payable by the appellant had he not been 
allowed to appeal asa pauper. 
x. Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’'S COURT 
First Civil Appeals Nos. 118, 151, 163, 
150, 162, 128, 130, 129, 119, 121, 120, 123 
and 122 of 1935 
July 28, 1936 
MIDDLETON, ` C. AND MIR AHMAD, 
eds, Cy < 
Sardar SUJAN SINGH AND OTHERS— 
` ‘APPELLANTS 
versus 


SECRETARY or STATE— RESPONDENT 

Land Acquisition Act (I of 1894), as. 4,6, 9, 11, 
18, 25 ()—Ss. 4, 6, 9, scope of—Whether exclude 
land, believed to belong to Government, from notice 
—Crown, whether claimant or person interested— 
Compensation, nature of—Whether includes any 
sum for rights of persons not interested—Bungalows 
and sites for public purposes—Site claimed to be 
Government property-~Notification mentioning whole 
land— Compensation, if. can be awarded for rights 
of ownership—Title to particular right contested— 
Court, if can enquire into question of title though 
Government is neither claimant nor person interest- 
ed—Collector, whether “ special officer "—His fune- 
tions cannot be usurped by other authority—His 
awards—Nature of—Deputy Commissioner issuing 
instructions to vary awards—Legality— Cantonment— 
Ownership in land—Presumption—General Order No. 
179 of 1836—Occupiers of buildings on land, whe- 
ther licensees--Onus~Applicability to Peshawar 
Cantonment—Limitation on Court's power to modify 
Collector's award—S, 25 precludes reduction of total 
award only~—Adverse possession—~Licensee, whether 
can acquire title by adverse possession. 

The Secretary of State can acquire land as defin- 
ed in s.3 (a) ofthe Land Acquisition Act, even 
though some of the rights init already belong to 
the Orown, and he can do so even where the main 
right property in the soil, so belongs. 
nothing in ss. 4, 6 or 9to exclude land believed to 
belong to Government from the notifications and 
notices. Throughout the Act there ie nothing to 
suggest that the Crown can be either a “ claimant ” 
or a “person interested " within the meaning of the 
Act. Accordingly as compensation is to be appor- 
tioned amongst “ persons interested” only, it follows 
that the compensation for the whole land is the 
compensation for the rights of persons interested 
and need not include -any sum fora right in which 
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no person is interested. From this it follows that 
where a particular right is claimed by a person in- 
terested and Government asserts its own title to 
that right, the question of title must be enquired 
into in order to determine the interest of the claim- 
ant; and also that, if the claimant is found to have 
no suchright, no compensation need be awarded in 
respect thereof, Where sites and houses thereon are 
needed fora public purpose, but where the site is 
Claimed to be Government property, it follows that 
if the whole land is mentioned in the notifications 
with or without a statement of ‘Jovernment’s owner- 
ship, anyone claiming ownership of the soil can 
object ; his claim willbe investigated by the Ool- 
lector and if it be rejected, no compensation will 
be awarded for the right of ownership in the site, 
[p. 234, col, 2; p, 235, col. 1.] 

[Uase-law discussed. ] 

The adjudication on the claimant’s alleged title 
necessarily results in adjudication on Government's 
title, but is made at the instance of the claimant 
and not at the instance of Government. It is the 
claimant's interest which is investigated and not 
Government's, It follows that although Government 
can neither be a claimant nor," person interested " 
under the Act, yet its title can be decided if an 
pavaras title is setup by a claimant. [p. 235, col, 


For the purposes of the Act the “ special officer ” 
is the Collector and there is nothing in the Act 
allowing any other authority to usurp his func- 
tions. The awards of the special officer appointed 
for the acquisition are the only awards made under 
the Act, and if the Deputy Commissioner issued 
any instructions intended to vary those awards, his 
action would be ultra vires and his instructions 
irrelevant to these proceedings. [p. 236, cole. 1&2] 

Where Government once owned land in Canton- 
ment to which General Order No. 179 applied, 
the occupiers of buildings thereon are licensees and 
the onus is upon occupiers ofhouses to show that 
they own the land on which the houses are situated. 
Tf General Order No. 179, dated September 12, 1936, 
or any order or regulation embodying its provisions 
applied to Peshawar Cantonment at and after its 
inception in 1851, the onus ison the occupiers to 
show that the original private occupation was not 
that of a licensee and that they themselves are not 
licensees holding under Cantonment tenure. Can- 
tonment Committee, Barrackpore v. Satish Chandra 
Sen (2), relied on. [p. 240, col. 2; p. 241, col, 1.] 

The possession of a licensee can never be ad- 
verse. |p. 242, col. 1] i 

The only limitation on the power of the Courts 
is that laid down in s. 25 (1), Land Acquisition Act, 
which precludes the reduction of the total award 
granted by the Collector. There is nothing in the 
Act which precludes the District Judge from intro- 
ducing variations in different items that make up 
the award so long as the total amount is not reduc- 
ed. Secretary of State v. Amir Mahomed Khan (26) 
relied on. [p. 244, cols. 1 & 2.] 


Messrs. Diwan Chand and Saaduddin, 
for the Appellant. 

Messrs. R. C. Soni and S. Beant Singh, 
for the Respondent. 

Middieton, J. C—This single judgment 
will cover the thirteen appeals noted 
above and the cross-objections entered in 
appeal No. 122 of 1935. The printed book 
containing extracts from the record being 
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in three volumes, reference thereto wil 
be made throughout in accordance with 
the following example : II-7 (25) indicates 
line 25 on p. 7, Vol. II. On various dates 
between September 18, 1932 and June 12, 
1933, the Military Estates Officer, Pesha- 
war Cirele, issued noticesto the appellants 
declaring that the lands comprising the 
sites of the bungalows concerned belong 
to Government and are held by the 
appellants on Cantonment tenure, asserting 
that Government is entitled to resume those 
lands on payment for the buildings there- 
on and announcing resumption on a future 
date (in each case slightly more than one 
month after service of notice) In each 
case the notice stated that the buildings 
had been valued at a certain sum which 
was offered as compensation (I. 1-28-45- 
81-93-116-142-159-171-186-198 210-231). , 

On various dates in 1933 notifications 
under s. 4, Land Acquisition Acl, were 
issued in respect of each of the bungalows. 
These notifications mention the claim of 
the Government of India to have resum- 
ed the lands after one month’s notice 
and declare that all interests in the 
properties not already belonging to 
Government are needed for a public pur- 
pose, viz. for the housing of officer of 
Government (III.  1-2-3-4-5-6-7-8-9-10-12- 
13-22), 

These were followed in due coursa by 
notifications under s 6 of the Act. 
Notices were issued under s. 9 by an 
officer specially appointed by the Local 
Government to perform the functions of 
a Collector under the Act, who after 
inquiry made awards under s 11 (L 
3-25-47-82-95-118-142-161-173-188-199-212). 

In all these awards the Collector held 
that the site ofthe bungalow concerned is 
Government property and fixed compen- 
sation for buildings on the land, and in 
some cases for other interests therein, 
but none for the laad or site itself. In 
the four awards in which L. Harichand 
is interested, it was noted that proceed- 
ings had been ex parte in his absence, 
but the record shows that L. Harichand 
appeared and putin a statement of claim 
prior to the date on which these awards 
were announced. Alltne appellants ap- 
plied to the Collector under s. 18, who 
made references accordingly to the Court 
(i. e. that of the District Judge, Pesnawar,; 
the proceedings on. 13 references—and 
two others with which we are not con» 
cerned—were consolidated and formed the 
subject of a single order or judgment 
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dated February 15, 1935 (I. 339 to 350 
accompanied by 15 decrees. 

In their objection against the Collector's 
awards, ¢.g.,( 406) all the appellants 
claimed that the proceedings were inva- 
lid, as the notifications concerned buildings 
standing on land and not the land itself. 

. They further claimed that even if the 
notifications had concerned the land 
also, they would have been useless, as an 
owner cannot apply under the Act to ac- 
quire his own land. 

On these points two issues were framed 
by the Court: (1) Whether this Court 
has jurisdiction to question the validity 
of the acquisition proceedings ? (2) if so, are 
these proceedings invalid ? 

The Court came to the conclusion that 
there was nothing invalid in the proceed- 
ings and hence that it was unnecessary 
to decide Issue No.1. In coming to this 
decision it relied entirely on two cases in 
which it noted that compensation was 
awarded on account - of superstructure 
without any compensation for the land on 
which it was built, these two cases hav- 
ing been before their Lordships of the 
Privy Council. These cases are reported 
in Kaikhusru Aderji v. Secretary of State 
(1) and Cantonment Committee, Barrackpore 
v. Satish Chandra Sen (2). 

The learned Judge noted that in the 
latter case both land and superstructure 
had been covered by the notifications and 
that the compensation for land had been 
allotted to Government, but considered 
that this: was no reason for distinguish- 
ing the present case and that it would 
be a mere work of supererogation to value 
land the compensation for which must be 
paid to Government. He does not ap- 
pear to have noticed that Kaikhusru Aderji 
v. Secretary of State (1), arose out of a 
suit for ejectment and not out of proceed- 
ings under the Land Acquisition Act: a 
point which rendered it irrelevant to the 
issue before him. His decision, therefore, 
rests entirely on the fact that in Canton- 
ment Committee, Barrackpore v. Setish 
Chandra Sen (2), their Lordships allotted 
compensation for superstructure only in 
a -case where the land beneath it belong- 


(1) 36 B1; 12 Ind, Oas. 117; 38 IA 204,150 W 
N 909; 10 M L T 97; (1911) 2M WN 23:14 OL I 
zog: ka Bom. L R 788; 8 A L J 1219; 21 ML J1100 
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(5) "58. 0856; 130 Ind. Cas. 616; 57 I A339; AT 
R 1931 PO 1; 60M LJ 142; 33 LW 41,35 Ò W 
N 17 353 0 1; 33 Bom. LR 175; (1931) ALJ 
a (i001) m WN 4l; Ind. Rui (1981) P O72 
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ed to Government but had been 
in the notifications under the Aci 
been valued. 

The position taken up. by 
Counsel for the appellants bèfi 
connection with these points is « 
reconcile with the prayers in th 
those prayers are for inerea 
amount of compensation awarded, 


-for quashing’ the proceedings of 


Yet K. B. Saaduddin urges that 
tion of the Court being fconferr 
of the Act and only arising out ¢ 
tion of land, the notifications iss 
ed jurisdiction to adjudication a: 
buildings and hence the Court’: 
as to ownership of land was ui 
He urges that asthe Secretary 
claimed ownership of the land 
right to resume possession after 
notice andon payment of con 
for buildings in accordance wit] 
ment tenure, he was precluded 
ceeding under thè Land Acqu 
and only had two courses open 
(1) to refer the question of con 
for buildings to arbitration in ¢ 
with the alleged conditions of O: 
tenure, or (2) sue for possession 
ment on payment of compensatior 

R. B. Diwan Chand, has adopt 
consistent attitude; he argues 
Government had- resumed the 
could no longer acquire it, at 
cannot acquire interests in Tanc 
ings without acquiring the land } 
concedes that Government could 
quired land and houses withov 
sumption in which case the © 
have had jurisdiction to adji 
title and apportion the compe 
land to the party entitled. 
understood him also to adopt tl 
that. the question of title can 
ed in the present proceedings, whit 
inconsistent with his earlier 
Both learned Counsel appear to 
looked the fact that ifthe Cou 
jurisdiction, it could not have . 
ın the Collector's award, and ‘th 
would have beea forced to bring 
declaration of title, a course y 
open tothem from the start and ` 
abandoned in favour of seeking 
to a Court which they now sugge 
jurisdiction to interfere. 

There being no prayer for se 
the proceedings of the Court 
might well disregard these argur 
ib not that they deal with juris 
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must be decided irrespective of the prayers 
and interests of the claimant-appellants. 
Fourteen years after the Act was passed, 
in 1908, a Divisional Bench of the Caleutha 
High Court in Shyam Chunder Marding v. 
Secretary of State (3) held that incorporeal 
rights cannot be acquired without the land 
over which they are exercised. In this case 
the rights sought to be acquired were rights 
of fishery, Government had previously ac- 
quired the lands over which they were exer- 
cised, and the learned Judges considered 
that these rights had already been acquired 
though this was noticed as being a fatal 
objection, yet the learned Judges consider- 
ed further pcints and held that though the 
term “land” as used in the Act includes 
benefits arising out of land, yet an easement 
or benefit is not land and cannot be ac- 
quired detached from the land. No reason 
was given for this finding which appears 
to be based on the dictum that whilst the 
Act defines land as including benefits out 
of land, it does not define land as meaning 
such benefits. 

In the following year a somewhat differ- 
ent point came before a Divisional Bench 
of the Bombay High Court in appeal, 
Government of Bombay v. Esufali Salebhai 
(4). A Court to which a reference had been 
made under the Act in respect of land and 
buildings thereon in which Government 
claimed tille to the land in its primary 
sense and admitted ownership of buildings 
by a private person, had held that it had no 
jurisdiction to gc into the question of title 
and had awarded the whole of the compen- 
sation for both land and buildings to the 
owner of the latter, the decision had been 
based on a construction of ss. 11,15 and 
32 of the Act and at first sight these sec- 
tions do appear to indicate that the com- 
pensation must include compensation for 
every interest in the land, though that com- 
pensation is to be apportioned among all 
the persons interested. 

The Divisional Bench in an elaborate 
judgment considered the question from 
various stand-points and came to the con- 
clusion that the Court must determine the 
rights of claimants and apportion only the 


amount due to them. It further held that. 


it was useless for the Collector to go into 
the amount of compensation for interest 
owned by Government and therefore not 
payable to private claimants. It was thus 
led to the conclusion that the acquisition of 
land by Government under the Act means 

(3) 35 O 525; 12 C W N 569; 7 O L J 495. 

(4) 34 B 618; 5 Ind, Oas, 621; 12 Bom, LR 34, 
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the purchase of “such interests as clog the 
right of Government to use it for any pur- 
pose they like.” In 1910 in an appeal, 
Raghunath Das v. Collector of Dacca, 6 Ind. 
Cas. 457 (5), a Divisional Bench of the 
Calcutta High Court doubted the principles 
laid down in Shyam Chunder Marding v. 
Secretary of State (3) above; and held that 
although 

“when statutory rights of an exceptional character 
have been created, the conditions prescribed by 
the statute for the exercise of such rights must 
be strictly fulfilled, and if an attempt is made at 
merely nominal compliance with the provisións of 
the statute in the exercise of such rights, the Courts 
are not powerless to afford relief to a person who 
is aggrieved by the adoption of such a course,’ 
the Courts could not investigate the legality 
of the acquisition as such investigation 
does not fall within the scope of an enquiry 


-initiated by a reference under s. 18, Land 
- Acquisition Act. In the {same year another 


Divisional Bench of the Calcutta High 
Court, British India Steam Navigation Co. v. 
Secretary of State (6) distinguished Shyam 
Chunder Marding v. Secretary of State 
(3) above on the ground that it dealt with 
fishery rights which not being “land” could 
not possibly be the subject-matter of statu- 
tory acquisition; whilst repeating the Court's 
powers as mentioned in Raghunath Das 
v. Collector of Dacca, 6 Ind. Cas. 457 (5), 
it stated that the Court could not be invited 
to exercise inherent powers and assumc 
jurisdiction not intended by the legislature 
to be within the scope of the enquiry before 
it; 4. e. into the matters not relevant to the 
matters referred unders. 18. In Deputy Col- 
lector, Calicut v. Atyeru Pillay, 9 Ind. 
Cas. 341 (7), decided in the Madras High 
Court in 1911 it was held that there could be 
no acquisition under the Act of any interest 
in land already belonging to Government 
but only of remaining interests. The Court 
was held to have jurisdiction to de- 
termine a title asserted by Government 
and claimed by a claimant. In this judg- 
ment it was pointed out that Government 
can never be a “claimant” for the purposes 
of the Act. 

In Dasrath Sahu v. Seeretary of State, 
35 Ind. Cas. 97 (8) a Divisional Bench of 
the Patna High Court in a very brief 
judgment held that the Act does not con- 
template acquisition of things attached to 
the earth without acquisition of the land 


(5) 6 Ind. Cas, 457; 11 C L J 612. 
(6) 38 O 230; 8 Ind. Oas. 107; 150 W N 87; 12CL 


J 505. p 
(7) 9 Ind, Cas. 341; (1911) 2M W N367; 9M LT 
72 : 


(8) 35 Ind, Cag. 97; A I R 1916 Pat, 330, 
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to which these things are attached; no 
reason was given but reliance was placed 
on No.3 [Sham Chunder Marding v, Secretary 
of State (3)] above without noticing No. 5 
[Raghunath Das v. Collector of Dacca, 6 Ind. 
Cas. 457 (5)] and No. 6 [British India Steam 
Navigation Co.v. Secretary of State (6){in 
which its’ authority had been doubted. 
In 1920 a Bombay Divisional Bench in 
Mangaldas Girdhar Das v. Assistant 
Collector, Ahmedabad {9) approved No. 4 
[Government of Bombay v. Esufali Salebhat 
(4)| above, and mentioned but declined to 
follow No. 3 [Sham Chunder Marding v. 
Secretary of State (8)]; the case was one in 
which house and land were acquired and 
where both Government and the house- 
owner claimed to be owner of the site; 
orders awarding the compensation for the 
house only were upheld; it was pointed 
out that the Act provided for the valuation 
-of the claimant’s rights though not of 
Government's and that where both Govern- 
ment and claimant claim the same right, 
it is necessary to determine title in order 
to ascertain the value of the claimant's 
interest, and that hence s. 18 gives jurisdic- 
tion for such determination. A point 
made clear by this judgment is that whilst 
Government cannot be a claimant for 
compensation, yet its rights must be 
determined when disputed as a step 
towards ascertaining the interests of the 
private claimants. The next case cited, 
Kantimahanti v. Special Deputy Collector, 
Vizagapatam (10), was decided in a short 
order approving and following the. decision 
in No.5 [Raghunath Das v. Collector of 
Dacca, 6 Ind. Oas. 457 (5)], above. 

In Parmathanath Mullik v. Secretary of 
State (11) their Lordships of the Privy 
Council laid down the principle that the 
jurisdiction of the Oourt under the Act is 
limited to considering and pronouncing 
upon the objections raised in the applica- 
tion forreference. Makhanlal v. Secretary 
‘of State (12), a Full Bench decision of the 
-Allahabad High Court laid down that where 
title to land is in dispute between a 
claimant and Government, the Court should 
determine the dispute. The previous 
authorities on the point were reviewed at 

(9) 45 B 277; 64 Ind. Oas. 582 & 584; AI R1921 


Bom. 325; 23 Bom. L R 148 at p. 154. 
a0) He Ind. Cas. 530; AIR 1927 Mad. 114; (1926) M 
w 


968. 
(11) 570 1148; 121 Ind. Oas. 536; A IR 1930P O 
64; 57 IA 100; (1930) A L J126; 31 L W 431; 340 
W'N 289; 32 Bom. L R 522; 510 L J 154; 58M LJ 
223; (1930) M W N 577; Ind. Rul, (1930) P 0'712 @ O) 
(12) AI R 1934 AlL 260; 148 Ind. Oas. 617; 56 A 
658; (1934) A L J 32; 6 RA 734(F B). 
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length and the whole construction of the - 
Act was discussed, and the fact that such 
title was decided in the Privy Council 
case referred to above as No. 2 [Cantonment 
Committee, Barrackpore v, Satish Chandra 
Sen (2)] without any question of jurisdiction _ 
being raised, was noted. It was, however, 
noted that in the case before the Bench 
the notifications had referred toland and 
given specifications of the land, and the 
general trend of the argument appears 
to indicate that the Court visualised action 
as regards the whole land combined with 
a claim by Government to be the owner 
of theland, rather than action under the 
Act restricted to those rights which Govern- 
ment admitted to belong to others. 
Lastly, our attention has been drawn to 
a ruling of the Lahore High Oourt, as yet 
unpublished. In Civil Appeal No. 133 of 
1935 Dhanjibhoy v. Secretary of State 
(13), the case was one of acquisition of 
bungalows in Rawalpindi Cantonment and 
the Hon'ble Judges decided thatthe land 
on which the buildings stood was Govern- 
ment property without any suggestion that 
such adjudication was beyond jurisdiction. 
The case appears to be in all respects 
parallel to the present cases in that no. 
valuation was made of the sites and the 
cumbrous procedure of awarding compensa- 
tion therefor to Government was not 
adopted. ; 
From the rulings to which we have 
referred, there is seen to be a general 
consensus of judicial opinion that “the 
Secretary of State can acquire land as ` 
defined in s.3(a)of the Act even though 


. some of the rights in it already belong to 


the Crown, and that he can do so even 
where the main right property in the - 
soil, so belongs. The ruling cited as No. 3 
[Sham Chunder Marding v. Secretary of 
State (3)] has been doubted inthe Court 
from which it emanated, whilst the only 
other ruling cited. which is opposed to 
this general opinion No.8 [Dasrath Sahu v. 
Secretary of State (8)] was mainly based 
uponit and not upon detailed considera- 
tion of the Act itself or of decided cases. 
The notifications to be issued under ss. 4 
and 6 of the Act must refer to the land 
needed for the public purpose; that land 
must be marked out and measured anda 
plan of it must be prepared under s. 8, 
Thereafter the notice issued under s. 9 
requires all persons interested in that lang 
to state their interests therein and theip ` 
q3) 164 Ind. Oas. 408; A I R 1936 Lah. 1010; 38 P 
L R 1071;9 R L 123., : 
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claims to compensation for such interests. 
There is nothing in these sections to exclude 
land believed to belong to Government 
from the notifications and notice. There- 
after under s. 11 the Collector must 
enquire into the objections and interests 
of persons claiming to he interested 
(claimants) and into the value of the land; 
but his award may. be limited to decisions 
on: 

(i) The true area of the land; (ii) the 
compensation to be allowed for the land; 
(itd) the apportionment of that compensation 
amongst persons interested. 

Throughout the Act there is nothing to 
suggest that the Orown can be either a 
“claimant” or a “person interested” within 
the meaning of the Act. Accordingly as 
compensation is to be apportioned amongst 
“persons interested” only, it follows that 
the compensation for the whole land is the 
compensation for the rights of persons 
interested and need not include any sum 
for a right in which no person is interest- 
ed. From this it follows that where a 
particular right is claimed by a person 
interested and Government asserts its 
own title to that right, the question of 
title must be enquired into in order to 
determine the interest of the claimant; 
and also that, if the claimant is found to 
have no such right, no compensation need 
be awarded in respect thereof. Upon 
reference to Court under s. 18, the Court 
has jurisdiction conferred by that section 
and no other; this, however, includes 
jurisdiction regarding: 

(a) Amount of compensation; (b) persons 
to whomit is payable; (c) apportionment 
of compensation amongst persons inter- 
ested. 

Ifthe Court finds in exercise of that 
jurisdiction that there is a person entitled 
to compensation to whom none has been 
granted in the Collector's award, and that 
that person has a right for which no com- 
pensation has been granted, it can make addi- 
tional compensation for that right and grant 
it to him. 

Applying these principles in a case 
where sites and houses thereon are needed 
for a public purpose, but where the site 
is claimed to be Government property, it 
follows that if the whole land is mentioned 
in the notifications with or without a state- 
ment of Government's ownership, anyone 
claiming ownership of the soil can object; 
his claim will be 
Collector, and if it be rejected, no compensa- 
tion will be awarded for the right of 
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ownership in the site. The claimant can 
thereafter apply for a reference and the 
Court under s. 18 can adjudicate on his 
title, and if it finds that title established, 
can award compensation for its compulsory 
extinction. This adjudication on the claim- 
ants alleged title necessarily results in 
adjudication on Government's title, but is 
made at the instance of the claimant and 
not at the instance of Government. It is 
the claimant’s interest which is investigat- 
ed and not Government's. It follows 
that although Government can neither be a 
claimant nor “person interested” under 
the Act, yet its title can be decided, if an 


adverse title is set up by a claimant. The 
contention that compensation must be 
assessed for the whole land including 


Government's rights therein and that the 
compensation for Governments rights 
must be paid to Government is, therefore, 
not based on the Actitself, but is directly 
contrary tothe provisions of the Act. We 
must, however, distinguish the case where 
land alleged to belong to Government has 
buildings upon it which do not cover the 
whole of itsarea, which buildings belong to 
private persons and which Government 
wishes to acquire. 

Two courses appear to be open to Govern- 
ment under the Act: it can include the 


. whole area in the notifications and assert 


its title to the soil, orit can limit the noti- 
fications to the buildings and the land 
literally beneath them. In the latter case 
persons alleging interests in the land 
surrounding the buildings would have no 
opportunity to make a claim and the Court 
could not adjudicate on the title to these 
surrounding lands, but in the former case 
they have their opportunity and if they 
claim title in the whole land, the Court 
will have jurisdiction to go into their 
title and incidentally that of Govern- 
In the cases before us the noti- 
fications under ss. 4and 6, the measure- 
ment and plans under s. 8, and the notices 
under s. 9 all included the whole of the 
sites or compounds or enclosures in which 
the bungalows stood. The notifications 
under s. 4 certainly refer to “property 
known as bungalow No..... with the oute 
buildings attached thereto”, but this des- 
cription is supplemented by reference to 
a plan which includes the whole surround- 
ing site and by an explanation making 
it clear that whilst Government required 
the building and surrounding site, it claim- 
ed that the site was Government property. 
The notifications under s. 6, again refer to 
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“property known as bungalow No....” but 
also state the area of the property (which 
area includes the surrounding site) and 
refer toa plan (which includes that site). 
We find that the notifications did include 
the surrounding sites and we also note that 
all the appellants realised this and that all 
put in objections claiming title to sur- 
rounding sites. We, therefore, find that 
the proceedings were not invalidated and 
also that the Court had jurisdiction to de- 
termine title to the sites. 

There isa further groundon which the 
validity of the awards of the Collector is 
challenged in the first three appeals by 
Harichand, I-16 (27-35), I-32 (27-31), 1-54 
(13-17). Harichand has stated as witness 
J-329 118-28) that he attended the Land 
Acquisition Officer’s Court on August 10, 
1933, and was allowed to inspect the re- 
cords and found that the Deputy Commis- 
sioner had himself drafted an award in 
respect of No. 3, Warburton Road, of which 
he took a copy. He tendered this copy in 
evidence, but it was held to be inadmissi- 
ble by the Court 1-329 (28-30). The copy, 
though disallowed, has been reproduced : 
I-37. Our attention has been drawn to 
Revenue Circular No. 54 issued. by the Re- 
venue Commissioner of the N.W. EF. Pro- 
vince on May 6, 1912. Relevant portions 
of part 3 of this Circular are : 

“TIT—Rules to be observed by acquiring officers 
other than Deputy Commissioners, 

16..... Generally the procedure of the special offi- 
cer is exactly the same as the procedure of the 
Deputy Commissioner. But : 

(1) The Deputy Commissioner may require all 
cases to be referred to him before an award js 
given, whether it is proposed to exceed the original 
estimate or not and the special officer shall -make 
his final award according to the instructions re- 
ceived from the Deputy :Commissioner. (2) The 
apecial officer will in any case report every award 
made by him to the Deputy Commissioner.” 


‘Counsel for appellant suggests that the 
records were sent to the Deputy Commis- 
sioner under r. 16 (1), and thatthe inad- 
missible document tendered by Harichand 
was a document containing the Deputy 
OCommissioner’s instructions and binding 
on the special officer and hence that the 
latter's award, which was notin accord- 
ance therewith, was invalid. Counsel! for 
respondent suggests that the records were 
sent under r. 16 (2), and would not lead 
the Deputy Commissioner to give instruc- 
tions. For the purposes of the Act the 
“special officer’ is the Collector and there is 
nothing in the Act allowing any other 
authority to usurp his functions. We must 
hold that the provisions in r.16 (1) of 
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the Revenue Circular are repugnant to the 
Act itself and illegal. Our finding on this 
point is fortified by reference to Dossabhat 
Bejanji Motivala v. Special Officer, Salsette 
Building Sites (14), the judgment in which 
incidentally shows that the Revenue Cir- 
cular referred to above was probably based 
on instructions from the Government of 
India. We hold that the awards of the 
special officer appointed for the acquisition 


-are theonly awards made under the Act, 


and thatif the Deputy Commissioner issued 
any instructions intended to vary those 
awards, his action was ulira vires and 
his instructions irrelevant to these pro: 
ceedings. We now turn to the main con- 
tested point in all these appeals, namely, 
“Who is the owner of the sites in which 
the buildings are situated ?” 

Peshawar Cantonment is believed to have 
been founded in 1851;in 1852-53 (1-122. 


“to 143) an inquiry was made regarding 


all plots of land within it; there were 135 
such plots (I-134) and of these 58 were in 
private possession, 41 were unclaimed pro- 
perty which escheated to Government and 
36 had been part of a Sikh cantonment 
prior to British rule; compensation was 
awarded for the 58 plots in private pos- 
session (1-139). In 1869 (1-120) it was 
found that Rs. 52,858 had been paid as 
compensation for 1822 acres and that 
Rs. 5,888 was payable fora further area 
of 107 acres. It is conceded on behalf of 
all the appellants that the lands to which 
they lay claim were the property of Govern- 
ment before the time when they were 
granted by Government for building pur- 
poses. They base their claim on the conten- 
tion that the sites were granted for build- 
ing without any conditions being attached 
to the grants, and rely on the principle 
that when a landlord unconditionally gives 
land to another for building thereon, the 
tenant or occupier hasa right to posses- 
sion so long asthe building stands. Re- 
ference is made to Mohammad Alam v. Ajab 
(15), as the earliest Punjab decision on 
this point and to Kanhiya Lal v. Abdulla 
(16), as the latest reported ruling. 

Oounsel for respondent, however, bageg 
his claim on the contention that the sites 
were granted in accordance with “Canton~ 
ment Tenure” the features of which are enu- 
merated in a General Order of the Gover- 


(14) 36 B599; 16 Ind. Cas. 549; 14 Bom. LR 592, 

(15) 34 P R 1882. 

(16) A I R 1936 Ali. 385; 169 Ind. Cas. 866; (1936) 
hae J 201; 1936 AL R177; (1936) R- D 60; 8R A 


id . 

1937 
nor-General in Council No. 179, dated Sep- 
tember 12, 1936, and concedes that unless 
this Cantonment Tenure prevails in Pesha- 
war Cantonment, he cannot otherwise sup- 
port Government's title. 

Various 
“rales, regulations and ordersrjissued from time to 
time by the Governments of the Bengal, Madras and 
Bombay Presidencies and the competent military 
authorities between the years 1789 and 1899 in re- 
gard to the grant of sites of lands and the occu- 
pation of lands and houses in Oantonments in Bri- 
tish India” 
were republished in Part 5 of the Gazette 
of India dated November 1898, and are 
before us in the shape of a handbook 
issued in 1925. General Order No. 179, 
dated September 12, 1836, is reproduced 
at pp. 9—11. Important excerpts from it 
are : 

Preamble; The Governor-General of India in 
Council is pleaged to rescind the various orders 
now in force in this Presidency in regard to the 
occupation of ground and thedisposal of premises 
or buildings, situated within the limits of military 
cantonments, and to substitute for them the fol- 
lowing regulation, which is to have effect from the 
date of its promulgation at the different stations 
of the Bengal Army ; 


General Order of the Governor-General in Council No. 74 dated 


” 
” » 
D ? 


Reference was made tu it in a General 
Order of the OCommander-in-Chief, dated 
January 20, 1853. The important provisions 
of the order were incorporated in ‘The 
General Regulations of the Bengal Army, 
1855” (paras. 10 to 17) and again in “Code 
Regulations of the Public Works Depart- 
ment, 1858,” s. 2. Infringements of the 
order as amended above were mentioned 
in a “General Order of the Governor-Gene- 
ral in Council, No. 1001, dated December &, 
1864,” and supplementary instructions issu~ 
ed. The important provisions were again re- 
peated in the “Regulations and Orders for 
the Army of the Bengal Presidency, 1873and 
1880,” and in the “Army Regulations, India, 
1887” under the sub- head “Bengal and Bom- 
bay,” they are still included in “Army Re- 
gulations” at the present time. Counsel for 
respondent has traced the authority for 
making laws through the Hast India Com- 
pany Acts of 1770, 1793, 1813 and the Gov- 
ernment of India Acts, 1835, 1853 and 1854 
im an endeavour to establish that General 
Order No. 179, dated September 12, 1836, 
was a Statute and that it is still in force 
in the Punjab and N.-W. F, Province. 
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6. No ground will be granted except on the 
following conditions which are to be subscribed 
by every grantee as well as by those to whom his 
grant may subsequently be transferred : 

First.—The Government to retainthe power of 
resumption at any time on giving one month's 
notice and paying the value of such buildings as 
may have been authorised to be erected, 

Second.—The ground, being in every case the pro- 
perty of Government, cannot be sold by the grantee; 
but houses or other property thereon situated muy 
be transferred by one military or medical officer 
to another without restriction, except in the case 
of reliefs, when, if required, the terms of sale or 
tranefer are to be adjusted by a Committee of Arhi- 
tration. 7 

Third.—If the ground has been built upon, the 
buildings are not to be disposed of to auy person 
of whatever description, who.does not belong to the 
army, until the consent of the Officer Commanding the 
station shall have been previously obtuined under 
his hand. 

Fourth.—When itis proposed, with the consent 
of the General Officer, to transfer possession to a 
native, should the valueof the house, building or 
property to be so transferred excecd Rs. 5,00), the 
sale must not be effected until the sanction of Gov- 
ernment shall have been obtained through His 
Excellency the Commander-in-Chief.” 


. Amendments to this General Order were 
made in: 


10-4-1837 

” 154 n 14-7-1340 
n 174 ” 9-8-1540 
700 5> 3-7-1855. 


_ Counsels for appellants have denied its 
Statutory authority and have urged that 
even if it were a statute, it has never been 
extended to the N.-W. F. Province and 
has been repealed; referring to the 
Cantonment Act of 1864, Act ILI, of 1850 
(repealing Act), the Punjab Laws Act of 
1872 and the N-W. F. Province Law and 
Justice Regulation of 1901 in support of 
their contentions.. We need not deal with 
these arguments at any length: though 
the preamble to the order refers to pre- 
vious orders in force, we have uo evidence as 
to their nature; the status of the order itself 
must depend on the luw at the timeit was 
issued, 4. e. on the Government of India 
Act of 1833. Counsel for respondent relies on 
8. 45 of that Act as showing that the 
Governor-General in Council had the power 
to legislate bye-laws and regulations; this 
being true, in no way signifies that all 
orders of the Governor-General had the 
force of law, whilst s. 51 shows that 
whenever ‘‘laws and regulations” were 
made by the Governor-General in Council, 
it was necessary that they should be laid 
before both Houses of Parliament in Eng- 
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land. Theré is no suggestion in any evi- 
dence before us that General Order No. 179, 
dated September 12, 1836, was ever laid 
before the Houses of Parliament and from 
this fact, from its description as a “General 
Order” and from the way in which it was 
amended at frequent intervals, we are 
convinced that it was never a “Law or 
Regulation” and never had statutory force. 
Not being a statute itself, it could neither 


be extended to new territories nor repealed ` 
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In both Hodgkinson v. Fitzherbert (17) 
and Raghubar Dayal v. Secretary of State 
118), finding that occupiers of houses were 
holding cn Cantonment Tenure based on 
General Order No. 179, the learned Judges 
were careful to note that this was not 
because it had dny statutory force. Canton- 
ment tenure has, however, been found to 
prevail in many cantonments in India and 
to be binding on occupiers of houses, and 
instances of rulings to this effect placed | 


“by statute} in chronological order are : 

| Date. Cantonment 
Poley v. McMurdo (19) .. Nov. 1873 Rawalpindi. 
Hodgkinson v. Fitzherbert (17) .. 22 12 1881 Ambala, 
Secretary of State v. Vamanrav Narayan (20) .. 16 8 1905 Poona. 
Bank of Upper India v. Secretary of State (21) .. 2910 1910 Dehra Dun. 
Kaikhusru v, Secretary of State, (1) a 27 6 1911 Poona. 
Onkar Mal v. Secretary of State, 56 Ind. Cas. 813 (22), ... 10 5 1920 Not known. 
Mangaldas v. Assistant Collector, 64 Ind. Cas. 582 

and 584 (9) .. 14 6 1920 Ahmedabad. 

Secretary of State v. Mulla, 66 Ind. Cas. 582 (23) .. 6 2.1922 Shahjahanpur. 
Raghubar Dayal v. Secretary of State (18) - 19 2 1924 Meerut, 
Secretary of State v. Satish Chandra Sen. (2) 14 10 1930 Barrackpore. 
Cantonment Board v. Sant Saran (24) 14 2 1933 Peshawar. 
Unpublished Sohansingh v. Secretary of State aa 4 2 19386 Rawalpindi. 
Shamsul-Nihar Fazal Ilahi v. Secretary of State (25)  ... 4 21936 | do. 
Danjibhoy v. Secretary of State (13) aa 2 6 1936 do. 


In the first case the plaintiff in 1850 
(who was then a band-master) had made 
a verbal application to the Officer Com- 
Mmanding the station, through a Captain Y 
for permission to occupy certain land in 
Rawalpindi Cantonment and to build a 
dwelling house thereon. After a time 
Captain Y informed him that permission 
had been granted. Thereafter plaintiff built 
a house and remained in undisturbed 
occupation of house and land till October 
1870. He had never subscribed to any 
conditions. Two contentions raised on his 
behalf were that General Order No. 179 
did not apply to Rawalpindi, as the Punjab 
was not a Province of the Orown in 1836; 
and that even if it applied, he had never 
subscribed to any conditions as required 
by it. It was held that the mention of 
“promulgation” in the preamble of the 
General Order only applied to cantonments 
existing on September 12, 1836, and that a 
formal promulgation was not contemplated 
as necessary at any cantonment that might 
be established thereafter inasmuch as they 
would, as a matter of course, be governed 
by the same regulations as those which 
governed all existing cantonments. It 
was further held that plaintiff held the 
property subject to’ those regulations. 


Mention is made in the judgment of evi- 
dence showing that the regulations were . 


‘also in force in the Cantonments of Pesha- 


war, Mian Mir (Lahore), Sialkot, Ambala 
and other stations of the Bengal Army in 
the Punjab. In the second case it was held 
that Bengal Army Regulations applied in 
the Cantonments of the Punjab; and that 
“all persons. who acquire property therein must pre- 
sumably be held to do so under an implied, if not 
express, agreement to abide by the expressed condi- 
tions and restrictions; ” i 
it was remarked 
“it is, therefore, not by virtue ofany statutory effect 
that the general regulations in question are enforce- 
able against private persons, but because such per- 
sons must ordinarily be held to have agreed to 
submit to them when they acquired property within 
a cantonment to which such regulations applied and 
in which the Government was the owner of the soil.” 
As already noted in this judgment, the 


(17) 115 P R 1882. 

(18) 46 A 427; 78 Ind. Cas, 642; A I R 1924 All 
415; 22 A L J 354. 

(19) 71 P R 873. 

(20) 30 B 137; 7 Bom. L R 735. 

(21) 33 A 229; 8 Ind.-Cas, 1096; 7 A LJ 1194. 

(22) 56 Ind. Oas. 813; A IR 1920 Pat. 109; 2 U P 
L R Pat. 124. i 

(23) 66 Ind. Oas' 582; AI R 1922 All, 57. 

(24) AI R 1933 Pesh. 36; 142 Ind. Cas, 657; Ind, 
Rul. (1933) Pesh. 13, 

Ge) bee Ind. Cas. 1046; AIR 1936 Lah, 582; 9 
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Bengal Army Regulations of 1880, to which 
reference was made, contained para- 
graphs repeating the provisions of General 
Order No. 179, dated September 12, 1836. In 
the third case Government was held to 
have a right to resume a plot cf land 
granted for building purposes in 1862, be- 
cause the grant had been made under a Gene- 
ral Order of 1856 similar in all important res- 
pects to General Order No. 179, dated Sep- 
tember 12, 1836. The case is distinguished 
from those now before us in that “can- 
tonment tenure” in the Bombay Presidency 
does not arise from General Order No. 179; 
the principles applying, however, are identi- 
cal. In that case the original grantee had ap- 
parently agreed to the conditions, but there- 
after had sold building and lund to the 
defendants who claimed to be bona fide 
purchasers for value of full proprietary 
rights. The next case is one in which land 
had been appropriated to his own residen- 
tial use by an officer who founded Dehra 
Dun Cantonment in territory ceded to the 
British Government after a minor war in 
1816. No evidence was forthcoming of any 
authority under which he had done so, and 
it was presumed that there had been no 
specific authority. The site and buildings 
passed through various hands by transfer, 
sale and inheritance, finally being purchas- 
ed by the bank. In 1874 Debra Dun ceas- 
ed to be a cantonment and was handéd 
over to the civil authorities. In or about 
1909 the Secretary of State sued fora de- 
claration of title and the bank claimed ad- 
verse possession for over 60 years. It was 
held that up io 1874 the property was held 
under regulations in force regarding prop- 
erty in cantonments and that there could 
be no adverse possession till that year. 


Although General Order No. 179 is not > 


mentioned in this judgment, yet the regula- 
tions referred to therein must have been those 
issued between 1816 and 1874 and must have 
included it. Those regulations were held to 
apply although the original occupant had 
merely appropriated the land and in spite 
of numerous subsequent transfers of rights. 
Kaikhusru's case (1) was before their Lord- 
ships of the Privy Oouncil; it concerned 
Poona where, as already remarked, “canton- 
ment tenure” is not based on General Order 
No. 179 of 1836, but on similar regulations 
issued for the Bombay Presidency. It 
arose from a suit for ejectment brought by 
the Secretary of State who claimed the 
right by reason of “cantonment tenure”: 
the origin of private occupation of the land 
and buildings in suit was not known, and 
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was claimed to have been prior to the 
foundation of Poona Oantonment; in 1861, 
however, an occupier had “handed over all 
claims he had to the house, out-houses ani 
premises” for consideration; the document 
by which he did so had been endorsed as 
“sanctioned” by the Officer Commanding 
the station, From the fact that at the foun- 
dation of tha cantonment arrangements were 
made to compensate private land owners, 
from the ordinary incidents of cantonment 
tenure, from the careful wording of tho 
document of 1664, and from the endorse- 
ment thereon, their Lordships held that 
mere possession afforded no presumption of 
title in fee and that the presumption was 
that the property was held cn ecantooment 
tenure, the occupiers therefore being mere 
licensees. 

Onkar Mals case (22) referred to land 
which had been within the limits of a can- 
tonment from 1834 to 1905. The Secretary 
of State was held to have a right to evict 
tenants, who set upa claim to a right of 
occupancy based on long possession and the 
erection of permanent buildings. and by fre- 
quent transfers by sale and inheritance. The 
predecessors-in-interest of the defendants 
were proved to have first come into possession 
after 1834, and the decision was that presump- 
tions such as mentioned in the preceding 
case were sufficient to show they were mere 
licensees. The report in Mangaldas Girdhur 
Das v. Assistant Collector, Ahmedabad 
(9), given in the Indian Law Reports, 
is incomplete, the case is also reported 
as Mangaldas Girdhar Das v. Assistant Col- 
lector, Ahmedabad, 64 Ind. Cas. 5x4 (9), 
and we find that reliance was placed on the 
strong presumption that Government owns 
all land within cantonments. 

The next case cited concerns land in 
Shahjahanpore Cantonment which was pur- 
chased by Mulla from prior occupants afier 
which he cultivated it for more than 20 
years without paying any rent; for 15 years 
he was recorded as owner of the land in 
Government records. [t was held that in 
the absence of evidence that the Secretary 
of State had parted with ownership, it still 
vested in him and that Mulla was a mere 
tenant or licensee. The findings were 
based on previous judicial decisions with- 
out reference to the principles on which 
they were based. Raghubar Dayal v. 
Secretary of State (18;, concerning Meerut 
Cantonment was peculiar. The property 
concerned had been under private occupa- 
tion from some time previous to 1844, but 
the origin of that occupation was unknown 


240 


and several transfers had been effected. 

he house having fallen into ruins in 1874 
was sold at public auction by the Canton- 
ment Magistrate to a civilian: thereafter 
there were further transfers, in 1912 on the 
occasion of a transfer, the transferor was 
informed by the Cantonment Magistrate 
that the land belonged to Government and 
that sanction for sale of buildings was 
necessary, he admitted that this was so 
and said he had informed the transferee. 
The transferee subsequently sold the prop- 


_. erty without sanction and this sale was 


found by the Court to be null and , void. 
The Court found that the transferee of 1912 
knew the conditions and was bound by 
them. This transferee did not claim owner- 
ship of the land and, as he was not a 
tenant, he was held to be a licensee. 
Points to be noticed are: the Judges held 
that; General Order No. 179 was promul- 
gated on September 12, 1836, ihe date it 
bears. This General Order arid subsequent 
regulations had no statutory force, but 
were in full force in Meerut when ihe 
house was built. Entry of successive trans- 
fers in a cantonment register in a way 
implied sanction to such transfers. 
Cantonment Committee, Barrackpore Y. 
Satish Chandra Sen (2), was a case in which 
both the question of title inside cantonments 
and acquisition of rights in land were before 
their Lordships of the Privy Council. Re- 
ference was made to General Order No. 179 
of September 12, 1836, and it was held that 
its existence did not in itself negative the 
existence of private ownership inside can- 
fonments. No applications, entries, etc. 
such as were contemplated by the General 
Order were forthcoming and it was re- 
marked : ; 
“Their Lordships are driven to the conclusion 
that these provisions have been disregarded by the 
Military Authorities,, but, in the absence of any 
proof that the buildings were erected after 1836, they 
think that no presumption can be drawn in his 
(oceupier's) fayourfrom this apparent dereliction of 


duty. , 
- ‘their Lordships then referred to various 
items in evidence suggesting that all land 
in Barrack pore Cantonment was Government 
property and held : h 
“he fair inference from these facts, taken in con- 
nection with the rules of 1836, is that much, and 
possibly most, of the land in thie cantonmert was 
and is the property of Government; that houses were 
erected upon it by the license of Government, the 
buildings being recognized as the property of the 
persons by whom they were erected and the land re- 
maining inthe ownership of Government. , 
It should be noticed that up to this point 


in the judgment, their Lordships had been ` 


considering evidence regarding Govern- 
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mentis title in the past, and that the 
General Order of 1836 appears to have been 
the sole basis for the finding that once 
such title existed, the occupiers of build- 
ings were licensees. Thereafter they con- 
sidered the occupier’s claim to the land 
in suit and decided against him on the 
ground that he had “not established it.” 
Conclusions which may safely be drawn 
from this decision are: Where Government 
once owned land in cantonment to which . 
General Order No. 179 applied, the onus is 
upon occupiers of houses to show that they 
own the land on which the houses are 
situated. The case decided in 1933 by the 
Bench of this Court may be noted as one 
in which the principle that Government 
owns all land in Peshawar Cantonmen: and 
that occupiers thereof are either tenants or 
licensees was relied upon, an occupier 
being ejected on payment for buildings 
(which merely consisted of some drains). 
Reliance was placed on the rulings Kai- 
khusru Aderji v. Secretary of State (1), 


. Secretary of State v. Mulla, 66 Ind. Cas. 


582 (23), but the decision does not help us 
materially in the present case, as the pro- 
ceedings in the Courts below had not been 
based on the principle followed and ap- 
parently the parties had not produced evi- 
dence concerning it. ` 
In Sohan Singhs case there was 
evidence thatthe site concerned had been 
acquired by Government in 1849, that in 
1859 a Major Hdmonstone was registered 
as proprietor by the Cantonment Authuri- 
ties, thatit was sold by him to a Lt.-Col. 
Hay in 1862 and by the latter to the 
grandfather of Sohan Singh in 1878. It 
was held on this evidence that Sohan Singh 
was a licensee holding subject to Army rules 
and regulations (i. e. Cantonment Tenure). 
In Shamsul Nihar Fazal Elahi's case (25), 
there was proof that the site in suit had been’ 
granted to Fazal Elahi subject to “present 
and prospective orders and regulations of 
Government regarding tenure of land and’ 
house property in cantonments” and he 
was, therefore, held to be a licensee. The 
judgment in Danjibhoy's case (13), covers 
two appeals in acquisition cases: proof was 
given of acquisition of land within the 
cantonment at its inception and of the fact 
that the two sites had passed to the pre- 
sent occupiers by transfers in one case but 
not the other; the present occupier had 
acknowledged at the time of transfer that 
he would hold on cantonment tenure. The 
two sites were close together and it was 
held that both were held on cantonment 
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tenure. In one case the decision appears 
to have been based on direct admission and 
in the other on presumption. 

With these decisions before us, noting 
that the appellants do not deny that the 
lands did belong to Government after Pesha- 
war Cantonment came into existence, but 
before passing into private occupation, we 
feel that no argument is necessary to estab- 
lish that. If General Order No. 179, dated 
September 12, 1836, or any order or regula- 
tion embodying its provisions applied to 
Peshawar Cantonment at and after its in- 
ception in 1851, the onus is on the appel- 
lants to show that the original private 
occupation was not that of a licensee and 
that they themselves are. nob licensees 
holding under Cantonment tenure. It has 
been argued that the preamble to the 
General Order declaring it “to have effect 
from the date of its promulgation at the 
different, stations of the Bengal Army” 
shows that the view adopted in Raghubar 
Dayal’s case (18), that it was promulgated 
on September 12, 1838, is incorrect and that 
the view expressed in Poley v. McMurdo 
(19), that no formal promulgation was 
necessary incantonments founded after 
that date was based on no logical basis. 
Attention has been drawn to the evidence 
of a record-keeper [I-323 (40-43)] that a 
document described as ‘ General Orders of 
the Right Hon’ble the Governor-General in 
Council on the subject of the grant of 
lands and disposal of houses in cantonments, 
1836-1855" was received in the office of 
Peshawar Cantonment in 1895, and it is 
suggested that this was the first intimation 
of General Order No. 179 to the Cantonment 
Authorities, a suggestion which we find to 
have no foundation. 

We are of opinion that the first position 
is correct and that in respect of canton- 
ments existing on September 12, 1836, 
some promulgation was necessary beyond 
the mere issue of the order itself. It has 
been suggested that the promulgation re- 
quired formal publication analogous to 
notification in 2 Government Gazette at 
the present day: in the absence of any 
definition of “promulgation” as used in the 
order, we are of opinion that it does not 
imply more than notification to the Bengal 
Army garrisons at their stations, and that 
for this purpose issue in station orders or in- 
clusion in any Manual or collection of army 
Tegulations presumed to be read by mem- 
bers of the gatrisons would be sufficient. 
In the absence of proof to the contrary it 
may be assumed that so important an 
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order was communicated to the variots 
garrisons and thereby promulgated at their 
stations. Adopting this view, promulga 
tion at subsequently founded cantonments 
would be effected directly the general 
order was published to the army occupying 


those cantonments in any regulations issued 


for guidance: and would be unnecessary if 
already contained in orders of regulations 
in force throughout the army prior to oc- 
cupation. General Order No. 174, dated 
August 5, 1840, and General Order, dated 
January 20, 1853, show that General Order 
No. 179 (as amended) was in full force on 
those dates at all cantonments within the 
Bengal Presidency. On the latter date but 
not on the former the Peshawar Canton- 
ment was in existence and was within the 
Bengal Presidency. 

There is no ground whatever for doubt- 
ing that it was in force between 1851 


“and 1853, andithas manifestly been in force 


(by inclusion of its terms) in subsequent 
rules and regulations ever since. A the 
houses concerned in these appeals were 
certainly built after 1851, all except one 
were in existence before 1866, and there 
is no evidence whatever as to any specitic 
terms being made between Government 
and the first occupiers. The one house 
built after 1866 was built on land pri- 
vately occupied before 1866. We are, 
therefore, bound in conformity with their 
Lordships’ ruling in the Barrackpore case 
of 1930 (2), to rely on presumption and to 
record the finding that the first occu- 
piers held on Cantonment tenure and 
were licensees. No applications from the 
original occupiers have been found: J-294 
(23-24), but this faet is irrelevant for-as 
stated by their Lordships, ‘no presumption 
can be drawn.,........ from this apparent 
dereliction of duty.” Records may have 
been lost, cr may never have been pre- 
pared but the presumption will not be 
modified, and we need only point to Poley’'s 
case in Rawalpindi (19) to show that little 
attention was paid to formalities in 
1820 when that gentleman obtained his 
grant by verbal application “through a 
Captain Y” and subscribed tono con- 
ditions.” 

It is argued for the appellants that the 
first and subsequent occupiers have al- 
ways acted and been treated as landowners 
and not as licensees; the argument is again 
based on absence of records as to the 
proceedings which took place at the time 
of transfers; but the General Order did 
not render written proceedings necessary 
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in connection with transfers except those 
mentionedin r. 6 (4); transfers between 
military officers under r. 6(4) did not re- 
quire even verbal sanction, and re- 
gistration was limited to original grants 
and was not necessary at the time of 
transfers. Here again there is no rebuttal 
of the initial presumption. This presump- 
tion is strengtnened by reference to the 
fact that whilst no Record of Rights with- 
in the Cantonment was prepared at the 
land revenue settlement of 1870, in that 
of 1895-96 the areas now in dispute were 
shown as owned by Government and as in 
possession of the then occupiers, in the 
“remarks” column of that record para. 
1999, Part 7, Vol. 2 of Indian Army Rules 
(embodying themain provisions of Gene- 
ral Order No. 179) was reproduced in full 
(IL-148). It has been pointed out that 
licenses are non-transferable and non- 
hereditary’ under the Indian Easements 
Act, but the argument has no force in the 
case of licenses under Cantonment tenure 
because transfer is specifically recognized 
as permissible in the General Order on 
which that tenure is based. 

The next contention raised for appel- 
lants is that they have acquired absolute 
title by adverse possession. It is abun- 
dantly apparent that the possession of a 
licensee can never be adverse. Whether 
or not transfers were reported to the Can- 
tonment Authorities and sanctioned by them 
js immaterial. Atransfer not known to 
those authorities can have no effect on title; 
a transfer reported or otherwise made 
known to those authorities and to which 
no objection was taken merely implies 
sanction. On the cther hand, a definite 
claim totitle made known to the Canton- 
ment Authorities might result in posses- 
sion-becoming adverse. Particulars regard- 
ing grants and transfers of the properties 
now concerned are as follows: With the 
exception of 8-A, Jheel Road, all the bunga- 
lows are believed to have come into ex- 
istence between 185] and 1866; in no case 
is any evidence produced regarding specitic 
terms of the original grant. 8-A, Jheel 
Road, is a comparatively new building 
erected on part of the site attached to 
8, Jheel Road. Nothing is known as to 
transfers of 5, Fort Road before it came 
into the possession of Harichand’s ances- 
tors. Nos. 3,5, 6, Warburton Road, were 
sold with other property by Dosabhai to 
Abdul Karim on July 15, 1905, no mention 
is made in the deed of the sites on which 
they stand (11-100 to 103). Abdul Karim 
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sold them with four other bungalows to 
Abdul’ Racof on June 8, 1911; the sale- 
deed expressly states that they were sold 
without land ({[-11-13). Abdul Raoof sold 
the same bungalows to Tekuram on 
January 7, 1913; the sale deed expressly | 
states that they were sold without sites 


-(I- 14-15). 


9, Willeocks Road, was sold by a Mr. 
Wright to Tekuram on April 22, 1375; it 
is described in the deed as “house No. 14 
belonging to me” aud no mention is made 
of the site (IL-1 and 11-97). 56, the Mall, was 
sold by one Wachsel to Tekuram on 
September 2, 1893; no mention was made 
of the site being sold, though its boun- 


daries were given. No deeds at all: 
have been produced regarding 11, the 
Mall; of these seven bungalows four 
came to Harichand and three came 


to Guranditta Mall (descendants of 


-Tekuram) and these were in possession at: 


the time of acquisition. There is nothing 
in the deeds mentioned inconsistent with 
possession of the occupiers as licensees of 
the land and owners of the buildings, and 
hence nothing to indicate adverse posses- 
sion. Harichand mortgaged his four 
bungalows on March 22, 1932, and 
expressly included the gardens attached 
to them. This may be urged as an overt 
act challenging Government's title, but 
whether it be so or not, it is of too recent 
date to affect that title. 18,19, 22, the 
Mall, and 3, Meckeson Road, were al) 
sold by Fitzgerald to Hibberdine along 
with other property on August 13, 
1874. The deed merely sold all rights and 
title (Il-92); it did not mention tne land 
appurtenant to the bungalows. ‘The same 
property was sold by Hibberdine to Hib- 
berdine on January 18, 1893, without 
any mention of land being included (ll- 
18). Hibberdine sold to Jaggat Singh on 
July 15, 1920, and land was included 
in the sale deed, the title being described 
as fee simple. Ain abstract of the vendee’s 
title was drawn up by a firm of London 
solicitors ({I-93-96). lt mentioned a mort- 
gage ‘of February 19, 1902 of the 
property as held in fee simple; a will of 
March 19, 1901 describing the prop- 
erty as free-hold, admitted to probate in 
1904, redemption of ihe mortgage on the 
August 3, 1905. It also mentioned that a 
transfer certificate had been granted by 
the Cantonment Magistrate, Peshawar, on 
May 4, 1905, in connection with the 
will. In 1911 these bungalows were en- 
tered in a Cantonment Register as free- 
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hold; in 1921, the entry was erased and a 
new entry made giving details of Canton- 
ment tenure and stating that the occupiers 
had been informed. 

The Cantonment Magistrate's letter, 
dated May 4, 1905 {II-84) does not show that 
the transfer certificate of 1905 was given 
with the knowledge that free-hold rights 
were claimed. The Cantonment Authorities 
may be taken as having been apprised 
of the claim to free-hold tenure when the 
entry was made in the register in 1911; 
that, however, is too recent a date to create 
title by adverse possession against Govern- 
ment before the time of acquisition. On 
the other hand, the information given to 
the present appellants in 1921 was an 
open avowal of Government's title and the 
appellants took no action to resist it prior 
tothe present proceedings. 8, Jheel Road, 
was sold by Gill to Lakhpat Rai on April 
6, 1885, the property being described as 
house and out-houses (IL-4); it was sold 
by Lakhpat Rai to Attar Singh Hakam 
Singh on May 13, 1885, and the property 
was described as “house, out-houses and 
appurtenant rights” (II-5). .8.-A, Jheel 
Road, as already noted, has been constructed 
on part of the land attached to 8, Jheel 
Road, (such building is certainly per- 
mitted by Cantonment tenure). We find 
that there has beenno act of the occupiers 
to start adverse possession with the possi- 
ble exceptions of Harichand’s mortgage of 
1932, Hibberdine’s sale of 1920 and 
Hibberdine’s deeds prior to 1911, 
brought to notice in 1911; and we must 
reject the appellants’ claim to title by 
adverse possession. We are thus led to 
the following conclusions: all the sites 
now concerned were the property of the 
Crown by right of conquest, escheat and 
acquisition within a short time of the 
foundation of Peshawar Cantonment in 1851; 
all were granted to private’ persons (mostly 
army officers) prior to 1866 and the grants 
were subject to Cantonment tenure; the 
tights granted prior to 1866 have since 
been transferred without alteration or 
accretion; the original grantees and sub- 
sequent transferees are all licensees holding 
under Cantonment tenure; no adverse 
Possession by any overt act or claim 
commenced sufficiently long ago to give 
a title to any occupier as against Govern- 
ment. We hold therefore that the Crown 
is the owner of all the land in its primary 
sense claimed by the appellants. 

The next point of contest in these 
appeal isthe nature of the interests for 
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which compensation should be awarded. 
Section 23, Land Acquisition Act, specities 
those interesis in cases where land with 
all rights and benefits belong to the claim- 
ants. The learned District Judge (1-347) 
(14-41) has rightly remarked that the 
market value to be assessed is the market 
value at the date of the notification under 
s. 6, but in our opinionhe has drawn a 
wrong conclusion that owing to the prior 
notices of resumption this market value 
was the value of materials after demoli- 
tion. No doubt the market value which 
had previously been intlated by a false 
sense of security, dropped directly Govern- 
ment published its intention to resume; 
but for one month the owners of the 
buildings could obtain the money offered 
in the resumption notices; thereafter they 
lost their option of taking that money, 
but were still entitled to a valuation (for 
buildings alone) by a Committee of Arbi- 
tration under 1. 7 of General Order No. 179. 
Rulings already quoted show that there 
was no bar to Government acquiring the 
buildings by acquisition under the Act 
instead of by paying a price fixed by 
arbitration; but still the remaining in- 
terest of the owners of the buildings was 
the value thereof. The value fixed by 
arbitration would certainly not be merely 
demolition value as there is nothing in 
the General Order to suggest this. In 
Narayandas v. Jatindra Nath Roy (26), 
their Lordships ofthe Privy Oouncil dealt 
with a case inwhich A’s land had been sold 


.to B for arrears of land revenue, the sale not 
including buildings on the land the owner- 


ship of which remained with A; Government 
had then acquired both land and buildings 
and the question was what compensation 
should be allowed to A. 

It was held thatas B could have made 
A remove the buildings, the latter had a 
right to the value of materials (demolition 
value) but thatas, apart from the acqui- 
sition, B might have bought the house 
from Aat some higher price than this 
value, something more should be allowed 
to Ato compensate for this possibility. 
We are faced with a somewhat similar 
problem here, but in these cases the owner 
of the soil (Government) was by its own 
rules bound to pay the owner of the 
buildings for their value and could not 
merely order him to remove these build- 


(26) 54 O 669; 102 Ind, Cas. 198; A I R1927P 0 
135; 51 IA 918; 460 L J 1; 29 Bom, L R 1143; 93 
M LJ 158; 310 W N 965; (1927) M WN 461; 54 O 
669;8 PIT 663 (PO). 
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ings. Inthe present case the second to 
sixth considerations given in s. 23 (1) of 
the Act do not arise as the damages men- 
tioned therein (if any) was caused by 

_ resumption of the sites and were complete 
before acquisition proceedings started. The 
awards therefore should have been for the 
market value of the buildings. plus 15 per 
cent. and nothing more. The market value 
of the buildings, divorced from land, would 
be the cost of ccnstruction of similar 
buildings less a deduction for depreciation. 
In all these cases estimates were prepared 
by the M. E.-S. on these lines and were the 
main basis of the Collector's awards. The 

’ deduction for depreciation was, however, of 

a two-fold character and included: (a) Cost 

of repairs immediately necessary and (b) 

an allowance for depreciation that would 
still remain after such repairs had been 
carried out. Weconsider this method to 
be correct and fair, not unnecessarily 
generous as considered by the District 

Judge. In coming to this decision we have 

not overlooked but have rejected the fol- 
lowing claims. of the appellants: 


(a) Situation value—This is a benefit 
arising fromthe site and not from the 
buildings; it was lost by resumption and not 
by acquisition; (b) Value based on rents,— 
This includes situation value and also rent 
for use of sites; it, too, was lost by resump- 
tion and not by acquisition, (e) Value of 
trees and gardens.-These may be 
improvements to the sites, but if such 
improvements were made by the appel- 
lants (doubted by the District Judge), they 
were made at their own risk. They are 
certainly not necessary appurtenances of 
the buildings. (d) Right of residence. — 
There was never any such right, but a 
mere license. (¢) Cost of levelling—The 
costs claimed under this head were for 
` levelling of the land: surrounding the 

bungalows [I-305 (42-47)], and cannot be 
cosis of buildings. 


In one case, where the District Judge 


added a considerable item to.the Collector's 


award, he disallowed an item which had 
been included therein; the final result was 
that the award was increased. It is contend- 
ed: for the appellants that the Courts have 
no power to exclude or reduce any item 
in-a Collector’s award. ‘The only limitation 
on the power of the Courts is, however, that 
laid down in s. 25 (1), which precludes the 
reduction of the total award granted by the 
Collector. Ithas been held in Secretary of 
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State v. Amir Mohomed Khan (27) that 
there is nothing in the Act which precludes 
the District Judge from introducing 
variations in different items that make up 
the award so long as the total amount is not 
reduced. We shall deal with the awards 
before us in the light of this finding. 
(The remaining portion of this judgment is 
not material for purposes of this report.} 


D. Order accordingly. 
an ATR 1935 Lah. 653; 159 Ind, Cas, 251; 8R L 


mememe 


CALCUTTA HIGH COURT 
Original Order Civil Jurisdiction Suit 
' No. 309 of 1933 

November 18, 1935 


< MoNair, J. 
SAGOREMULL KHAITAN—Apprioant 


versus 
GAJADHAR MANSINGHKA anp 


oTaERs—Opposits PARTIES 

Eizecution sale—Condition of sale requiring pur- 
chaser to assume certain facts~ Whether misteading— 
Vendor setting out all facts—~No mis-statement— 
Burden of finding out from facts if he can obtain 
good title is on purchaser. 

A condition of sale requiring the purchaser to 
assume certain facts 1s not misleading if the vendor 
believes the facts to be true, even though the condi- 
tion is intended to cover aflaw which goes to the 
root of the title. In such a case it is not necessary 
fo explainin the condition the specific defect in the 
title which the condition is intended to cover. 

Where the vendor has set out in the abstract of 
title the facts so faras heis able to state them, but 
owing to hisinability to get possession of the will 
and probate he has inserted a clause in the-condi- 
tions of saleto prevent the purchaser insisting on 
proof of what was believed to be a fact but which 
the vendor isnot ina position to establish by legal 
proof, there is no mis-statement.or such imperfect 
statement offacts as in the result makes what is 
stated ontrue. When the facts are all set out it is the 
duty. of the purchaser to assume the burden of find- 
ing out from those facts whether ornot he could 
obtain a good title. Inre Evans and _ Bettoll’s Con- 
tract (1), distinguished, In re Sandbach &. Edmond- 


son's Contract (2) and Blaiberg v. Keeves (3), relied , 


on. 
Messrs. Sarat C. Bose and H. N. Sanyal, i 


for the Applicant. 
Messrs. Sudhis C. Roy and J. N. Majum- 
dar, for the Opposite Parties. 
Order.—This is an application on the 
part of the purchaser of premises ` No. 1, 
Jugmohan Mullick treet, for an order 


that the sale held by the Registrar on July ' 


26, 1935, be set aside and the money paid 
by the applicant refunded. There is an 
alternative prayer that a reference be 
directed to the Registrar to enquire and 
report on the title of the premiees. On 
behalf of the respondent to this motion 
Mr. Mazumdar has stated that he is agree- 
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able to an enquiry as to title, but the 
applicant preferred to proceed with his 
application to set aside the sale. The sale 
was held pursuant to a final mortgage- 
decree, andthe petitioner was declared the 
highest bidder and purchaser fora sum 
of Rs. 34,500. The petitioner paid the sum 
of Rs. 5,625 to the Registrar being twenty- 
five per cent. of the purchase money. The 
patitioner contends that the vendor was 
unableto give him a good title, and he 
seeks to have the sale set aside. Itappears 
that the property was purchased in 1887 
by one Hanuman Das, a Hindu governed 
by the Mitakshara School of Law. By his 
will dated October 20, 19J1, Hanuman Das 
directed that his charities at Nawalgarh 
and Barua should for ever be continued 
and the expenses thereof met, out of the 
income of his estate and should form a 
charge on his estate. The expenses at 
Barua were stated to be Rs. 750 yearly. 
The expenses at Nawalgarh were Rs. 400 
yearly. 

On February 18, 1916, the executors of 
Hanuman’s will conveyed the estate in- 
cluding the property No. 1, Jugmohan 
Mullick Street to Gajadhar, the defendant 
in this suit, sabject to the charge of Rs. 750 


yearly for the carrying out of the religious 


trust to which I have referred. On Septem- 
7, 1917, Gajadhar purported to release the 
property from the charge and created 
a charge forthe payment of that sum of 
Rs. 750 on certain other properties at 
Siliguri Oa March 13, 1931, Gajadhar 
mortgaged No. 5, Jugmohan Mullick Street 
in favour of the plaintiff who instituted 
this suit on his mortgage on February 9, 
1933. ‘There was the usual final decree 
and the sale by the Registrar took place 
on July 25,1935. In support of the applica- 
tion Mr. Bosa forthe petitioner complains 
that neither the will nor the probate, which, 
he says, are two of the most material 
documents, was abstracted. [t is true 
that this was not done, but in the affidavit 
on behalf of the plaintiff Peary Lal ex- 
plains that neither the will northe pro- 
bate was in the plaintiff's possession and 
that they were anable to procure them from 
the defendants. A copy of the will his 
now been produced and it is on the record 
of this application. The material part to 
which Ihave referred has been set out in 
the petition. The second line of argument 
on behalf of the patitioner is that the 
action of Gajadhar purporting to release 
the property from the charge in favour 


of the charity was illegal and improper... 
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It is further contended that even if the 
shifting of that charge from the properties 
on which a charge was placed by the 
testator was in order, the further charge 
of Rs. 400 on Nawalgarh remained, and 
this was an incumbrance which should have 
been mentioned in the notification of sale. 
Reference is made to Chap. XXVII, r. 6 
ofthe Rules and Orders of this Court, 
Original Side, which states : 

“Where the property ‘or any portion of it is to 
be sold subject to an incumbrance, the nature and 


the amount of such incumbrance shall, as far as pra- 
eticable, be also stated.” 


No incumbrance has been - mentioned, 
and it is argued, therefore, that the pro- 
perty must have been sold free from in- 
cumbrances, and inasmuch as an incum- 
brance is now disclosed, no good title can 
be given by the vendor. Reference has 
also been made to s. 58, Transfer of Pro- 
perty Act, which in effect states that the 
seller is bound to disclose any defect in title 
and that it-is hig duty to discharge incum- 
brances unless the property is sold subject 
to incumbrances. Reliance has been plac- 
ed on the case In re Evans and Bettoll’s 
Contract (1). In that case it was held that 
not even the Court had jurisdiction to set 
apart a fund to answer annuities. and 
legacies and distribute the rest of the 
property released from the charge, and 
notwithstanding the setting apart of the 
fund it was held that a purchaser of part 
of the distributed property may validly 
object “to the title in the absence of any 
release from the annuities and legacies, 
and an order under s. 5, Oonveyances and 
Law of Property Act. On behalf of the 
vendor, reference has been made to the 
abstract and to the sale, more particularly 
the abstract of the indenture of release 
made by Gajadhar Agarwalla on September 
17, 1917, where the whole history of the 
property and of the dealings with it have 
been set out. In that document there is a 
recital of the will of Hanuman Das which 
states that in giving certain legacies he 
directed that the charities at Nawalgarh 
and Barua should for ever be continued 
andthe expenses thereof should be met 
outofthe income of his estate and should 
form a charge on his estate and that the 
expenses at Nawalgarh should be 
Rs. 400 per annum and at Barua Rs. 750 
per annum. There is a recital that the 
will was duly proved and that after obtain- 


(1)-(1910)'2 Ch, 438; 103 L T 161; 79 LJ Ch, 669; 54 
8 3.680, f : 
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ing probate the executors administered the 
estate. 

Olearly thoserecitals give the substance 

of the will so far as it is, material to this 
application and mention the probate. 
There is, therefore, no substance in the con- 
tention that the will and probate have not 
been abstracted. Under Chap. X XVII, r. 15 
of the Original Side Rules, it is provided, 
that on the notification and conditions being 
settled a fair copy thereof and of the abstract 
should be filed in the Accounts Department 
of the Registrars Office, and it is atated 
that in accordance with the rule a copy of 
this document was filedin the Registrar's 
Office. Under r. 20 of the same Chapter 
the notifications and conditions of sale are 
to be read out and the names of each bidder 
isto be entered in the Registrar’s note- 
book and each bid: offered by him entered 
opposite his name. In the affidavit of 
Pearilal it is stated that the purchaser and 
his attorney inspected the abstract of 
title. Inthe affidavit in reply it is stated 
that the abstract of title was not inspected. 
At any rate, it was there for inspection 
and any failure to inspect it was the fault 
of the purchaser. The conditions of sale 
are in the form set out in the Rules and 
Orders as far as condition No. 14, Condition 
No. 15 is added and is as follows: 
“The plaintiff has not in his possession any title 
deeds or documents other than those disclosed in 
the abstract of title and the purchaser shall not 
be entitled to make any objection or requisition 
in respect of such title deeds or documents and 
shall accept the recitals in the documents mentioned 
in the abstract of title as correct.” 

It is stated that this condition was 
specifically added owing to the inability 
of the vendor to obtain the will and the 
probate which he states were not in his 
possession. The purchase was subject ta 
the conditions of sale including condition 
No. -15 to which I have just referred, 
which states that the purchaser shall accept 
the recitals; and the purchaser has signed 
the bidding paper on the understanding 
that the purchase is subject to the conditions 
of sale. In my opinion the recital which 
I have already referred to in the document 
of September 17, 1917, gives the purport 
of the will and probate and the other reci- 
tals which set out the history of the pro- 
perty state the facts from-which the pur- 
chaser is able to form his own conclusion 
as to whether a good title can be obtained 
or not. 
| There isa recital of a conveyance by 
the executor to Gajadhar and that Gejadhar 
was advised that the executors could not 
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in any way modify the effect of the terms ' 


. 


in the will nor select any specific property 
for the operation of the charges created ; y 
the will. There are further recitals that 
Gajadhar had since February 18, 1916, Kota 
maintaining the trust of Barua out of £ 
income of the general estate and not ou 
of the rents and profits of No.1 Jugmohan 
Mullick Lane which were said to have een 
charged with the payment of the Re. 7 ; 
per month. ` There is a further recital o 
the release by Gajadhar of the premises 
from the charge and the transfer of that 
charge on to the properties ‘at Siliguri 
which were paying an annual rent of 
Rs. 7-0-3. In fact, as I have already stated, 
the whole history of the property 15 set out 
and it is for the purchaser to decide whe- 
ther on the facts which are contained in 
that abstract he can or cannot obtain a 
good title. I have been referred to the case 
in In re Sandbach & Edmondson $ Contract 
(2), the head-note of which is as follows: — 
“A condition of sale requiring the purchaser . to 
assume certain facts is not misleading, if the vendor 
believes the facts to be true, even though the con- 
dition is intended to cover a flaw which goes to 
the root of the title, In such a case it 18 not 


necessary to explain in the condition the epecific , 


defect in the title which the condition is intended 
to cover.” a a 
_ In his judgment Lord Halsbury says i> 
“Tf there were an actual mis-statement or such. 
on -imperfect statement of the facts as in the result 
makes what is stated untrue, the condition would 
be so tainted by falsehood that it could not be 
insisted on as against 
such taint or kw ja ae 
pa. kamed to prevent tha purchaser insist- 
ing on proof of what was then and is now believed to 
be the fact but which the see is not in a position 
ablish by legal proof. : 
7 in ae Soinion tue facts. here are very 
similar. The vendor has set oub im the 
abstract of title the facts so far as he is able 
to state them, but owing to his inability 
to get. possession of the will and probate 
he has inserted cl. 15 of the conditions of 
sale to prevent the purchaser insisting ou 
proof of what was believed to be a fact 
but which the vendor is not in a position 
to establish by legal proof. 1 can find no 
wis-statemant or such imperfect statement 
of facts as in the result makes what is 
stated untrue. The same principle is laid 
down in Bloiberg v. Keeves (3). The pro- 
perty there was described as freehold, and 
in one of the conditions of sale it was 
stated that the property was formerly held 


(2) (1891) 1 Ch, 99; 60 LJ Ch. 69; 63 L T 797; 39 W 


R. 1906) 9 Oh, 175; 75LJ Oh. 464; 95 L T 412; 54 
WR 451. 


But now that the facts are 





the purchaser mieled by . 
to have been aptly- 
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ona lease for 500 years at an yearly rent 
of one shilling but the property had been 
assigned many years previously free from 
the said rent, and the purchaser should 
assume that the rent had been released 
and was no longer charged on the property. 
By a deed poll in 1902 the property was 
expressed to be enlarged into a fee simple 
and the condition stated that it should be 
assumed that the deed poll operated as 
an effectual enlargement. It was there 
held that the vendor might reasonably 
believe the property was freehold and was, 
therefore, justified in so describing it in the 
particulars, and then, by the conditions, 
requiring the purchaser to assume the facts 
establishing the freehold title, which the 
vendor knew he would have a difficulty in 
proving. There again it is doubtful whe- 
ther legally the property was in fact free- 
hold as it was described ; but it-was being 
sold as such and the vendor in the condi- 
tions of sale put the purchaser’ on notice 
by stating the facts. Warrington, J. at 
p. 183* says as follows — è 

“AN that the vendor has done is to describe the 
property as being held upon a particular tenure, 
which he believed, and reasonably believed, on 
sufficient grounds, might be the true tenure on 
which it was held. Then, knowing that he might 
have a difficulty in proving the fact of freehold 
tenure, in the proper part of the document, 4. e, the 
conditions, which show how he is going to establish 
his title, he throws upon the purchaser the. burden 


of assuming the facts the proof of which might hav 
been difficult.” 4 ; a ‘ 


The principles involved in these cases 
seem to me to be a complete answer to 
the contention of the petitioner that the 
Property with which we are now concerned 
was sold free from incumbrance. The facts 
were all set out and it was the duty of 
the purchaser to assume the burden of find- 
ing out from those facts whether or not he 
could obtain a good title. In my opinion no 
good reasons have been advanced as to why 
the sale should be set aside and the applica- 
tion is dismissed with eosts. 

N. eee Application dismissed. 
*Page of (1906) 9 Ch.—[#d.] 








MADRAS HIGH COURT 
Oivil Appeal No. 330 of 1932 
February 11, 1936 
VaRDACHARIAR AND MooxetTt, JJ. 
SARIPELLA LAKSHM1 NARASAMMA— 
APPELLANT 


versus 
SARIPELLA AMMANNA SIDHANTI-anp 


; OTHERS—RESPONDENTS 
Will—Revocation of—No particular formality is 


LAKSHMI NARASAMMA V. AMMANNA SIDHANTI (MADR.) 


247 


required-—Inference can be drawn from testator's con- 
duct~-Gift of life estate and of remainder—Life 
estate failing during testator's life time—Clause relat- 
ing to remainder, if affected. 

Tt is true that no particular formality is necessary 
under the law inthe mofussil for showing an inten- 


` tion to revoke a will, but when an inference in favour 


of revocation is asked tobe drawn from the conduct 
of the testator, the conduct must be such as to show 
that his mind was directed to the question whether 
the will was to remain in force or not and his con- 
duct proceeded on the footing that the will was no 
longer to be in force. 

In a case where there is a gift of a life estate and 
of a remainder, the mere failure of the life estate 
by reason ofthe death of the legates during the 
testator's life-time cannot affect the operation of the 
clause relating to the remainder, Subramania 
Padayachi v. Pakkiri Padayachi (2), explained. 

A. against a decree of the Sub-Judge, 
Amalapuram, in O. S. No. 32 of 1930. 

Mr. P. C. Parthasarathy, forthe Appel- 


lant. 


Mr. P. Somasundaram, for the Respon- 
dents. 
Varadacharlar, J.—-This is an unfor- 


tunate case but we see no way of uphold- 
ing the principal contentions of the appellant 
before us. She sued for possession of her 
husband’s properties on the footing that her 
husband had died intestate. The defen- 
dants pleaded that the plaintiff's husband 
had executed a will, Ex. 2, on August 
27, 1910, whereby the properties referred 
to in the will had been given to one Sub- 
adrama, the then living wife ofthe deceased 
for her lifetime and after her death to 
the contesting defendants. The plaintiff 
questioned the genuineness of the will but the 
lower Court has rightly held that the evi- 
dence in its favour is such asto place its 
genuineness beyond doubt. This finding 
has not been seriously attacked before 
us. 

It was next suggested that as the testa- 
tor lived for nearly 20 years after the date 
of Ex. 2, lost his first wife in the meanwhile, 
married another wife, viz., the plaintiff and 
acquired properties subsequent to the 
date of the will, the Courts must draw 
the inference that the will of 1910 must have 
been revoked. It is true that no particular 
formality is necessary under the law in the 
mofussil for showing an intention to 
revoke a will, but when an inference in 
favour of revocation is asked to be drawn 
from the conduct of the testator, the conduct 
must be such as toshow that hismind wag 
directed to the question whether the will was 
to remain in force or not and his conduct 
proceeded on the footing that the will was 
no longer to be in force. We find no basis 
for any such inference in this case. Even 
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as a matter of surmise, the utmost that ean be 
suggested is that the testator never after- 
wards thought about Ex. 2 or perhaps forgot 
about it. The defendants have attempted to 


lead positive evidence to the effect that the. 


deceased wanted that the will should remain in 
force, but, putting that evidénce aside 
there is nothing to support the inference of 
an intention that the will should cease to 
have operation. It was next argued that, 
as a matter of construction of the language 
of Ex. 2, the bequest in favour of the 
testator’s wife was notlimited to Subadramma, 
the then wife of the testator, and that the 
language was sufficient to cover any. wife 
including the plaintiff. Reference was 
made in this connection to the discussion of 
some of the relevant authorities 
Neelama v. Mareppa (1) to which one of 
us was a party. But in that case the gift 
was not tothe wife by name. 
sion of opinion in that case can, therefore, 
help the plaintiff in the present case. 

Our attention has also been drawn to the 
evidence of D. W. 1, a Vakil, who drafted 
the will under the instructions of the 
deceased. He has said that the testator 
instructed him to draw up a will with a 
bequest for life in his wife's favour and 
with a remainder in favour of his brothers 
and nephews. On -this statement of the 
witness, it wasargued that the testator meant 
a bequest in favour of his wife generally 
and that the reference to Subadramma 
which was put in by the witness himself 
without instructions from the testator must 
be disregarded. . We do not think this is 
a proper way of interpreting a written 
document. The testator has undoubtedly 
signed the document presumably with 
knowledge of its contents. We very much 
doubt whether in the particular answer 
elicited from D. W. No. 1 it was at all 
brought home to his mind when the question 
was put to him to which that answer was 
given that Counsel was going to draw a 
distinction between reference to wife 
generally and reference to the then ex- 
isting wife. But even independently of 
this consideration, when a document 
which is signed. by the testator makes 
a reference to Subadramma, there 
isno reason to ignore that reference as 
though it did not form part of the will, 
merely because in speaking about instruc- 
tions given to the Vakil for drafting the 
will that reference is not repeated. We 
are, therefore, unable to read the gift as one 

(1) 70 M L J .128;163 Ind. Cas. 471; AIR 1936 
Mad. 388; 43L W 742; (1936) M W N 600; 9 R M10, 
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eouring to the benefit of the present plain- 
tiff. 

It was next argued that as the gift over 
to the brothers and nephews of the deceased 
is to take effect after the life estate in 
favour of Subadramma and as that life 
estate lapsed by reason of her death during 
the lifetime of the testator, the gift overin 
favour of the brothers and nephews must 
also be taken to have failed. We are unable 
to accept this contention. In a case where 
there is a gift of a life estate and of a 
remainder, the mere failure of the life 
estate by reason of the death of the legatee 
during the testator’s lifetime cannot affect 
the operation of the clause relating ‘to the 
remainder. The decision of Madhavan 
Nair, J... in Subramania Padayachi v. Pak- 
kiri Padayachi (2) proceeded not on any 
general principle of the kind put forward 
on behalf of the appellant but upon the 
express language of the document before 
the learned Judge. The document there 
provided that should the first legatee die 
after the testator’s death, the property 
should go over to somebody else. This 
clause was construed by the learned Judge 
as indicating a clear intention within the 
the meaning of s. 130, Succession Act, that 
it is only in that particular contingency 
that the property should go to the second 
taker. The last contention urged on behalf 
of the appellant relates to the operation of 
the will on the afler-acquired properties. 
It is not disputed that the properties 
specified in schedules B and C are after- 
acquired properties. 

As regards the property in schedule C, there 
is a dispute between the parties whether 
the whole of it must be treated as the property 
of Viswanathan or only a fourth share there- 
in. On the question of construction we 
agree with the contention on behalf of the 
appellant that there areno general words 
of devise in Ex. 2 sufficient to pass the 
afier-acquired properties. So far as the 
immoveable properties are concerned, the 
bequest is limited to the properties which 
the testator got under partition and thus 
remained in bis possession. In this view the 
plaintiff will be entitled to schedule B pro- 
perties and so much of schedule C house as 
belonged to her husband. On this last 


, question, as to the ownership of schedule C 


house, we have been taken through the evi- 
dence. (After discussing the evidence his 
Lordship proceeded.) The decree of the 
jower Court will be varied only to the extent 


(2) ATR 1935 Mad. 119; 154 Ind. Cas. 85401, W 
869; 7 R-M. 410, 
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of the awarding to the plaintiff possession 
of the whole of schedule B properties and a 
fourth share in schedule C property. The lower 
Court will take the necessary steps and pass 
a final decree for partition, possession and 
mesne profits in respect of the plaintiff's 
share above decreed. In the circumstances 
there will be no order as to the costs of this 
appeal. The plaintiff-appellant must, how- 
ever, pay the court-fee payable to Govern- 
ment on the memorandum of appeal which 
will be a charge on the properties decreed 
to her. 


Mockett, J.—I entirely agree. 
A.-D. Appeal partly allowed. 


oo 
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Assam Land and Revenue Regulation (I of 1886), 
ss. 154, 6—Land Revenue Settlement—Classification 
and rent—Government is sole judge—Fisheries can 
be offered separately for settlement—Beels, if can be 
settled separately—Right founded on adverse posses- 
sion—Whether one under s3. 6 (a)—O ffer of re-setile- 
ment and temporary settlement, if in part ultra 
vires—Such settlement ultra vires—Government, if 
bound ta pay mesne profits to person dispossessed— 
Res judicata—Court trying previous suit incompetent 
to try subsequent suit—its findings, though not 
res judicata, create duty on party against whom 
wis gwen to displace it. 

From the beginning of the Land Revenue Settle- 
ment it has been an invariable rule of law that at 
every new settlement there must be a new classifi- 
cation and a new rate of assessment to be deter- 
mined py the Settlement Officer under the direction 
of the Government and with its approval. Govern- 
ment is the sole judge of the propriety of the 
classification and the suitability of the rate, and the 

' amount of revenue settled by the Government Officer 
is final. . 

Fisheries included in a lease can be assessed and 
offered for the settlement separately from the other 
lands of the patta. There is nothing in the Assam 


Land and Revenue Regulation to prevent such split- ` 


ting up, `- 

Government has power to settle the Beels sepa- 
rately or to assess them for their own profits. [p. 
251, col. 1.1 

Right acquired by adverse possession is a right 
legally derived from any right mentioned in cl. (a) 
of s. 6, of the Regulation. Bipradas Pal v: Kamini 
Kuer Q) and Mohim Chandra v. Peary Lal Das (2), 
referred to. 

The Regulation does not contemplate the parti- 
tion of an estate except in the manner provided for 
in the provisions regarding partition as embodied in 
Chap. (VI) of the Kegulation, 
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In making the tem- 
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porary settlement of a part of the estate, namely 
the ‘Beels, the Settlement Officer clearly contravenes 
the provisions of the Regulation and this contra- 
vention makes the action of the Settlement Officer 
Similarly it is one of the 
essentials of the offer of re-settlement that the re- 
settlement would be of the whole estate. The Colonial 
Bank of Australasia v. William (3), referred to. [p. 
255; col. 1.] 

Where the Settlement by the Government was 
ultra vires, possession of persons claiming under the 
Government is wrongful possession and the Govera- 
ment is liable for mesne profits to the person dis- 
possessed. Secretary of State v. Saroj Kumar (5), 
relied on, [p. 258, col. 2.] 

Though the finding by a Court not competent to 
try the subsequent suit is not res judicata, it creates 
a paramount duty in the party against whom it is 
given to displace it, Midnapore Zamindari Co, Ltd, 
v. Nares Narayan Roy (4), referred to [p. 256, col, L] 

O. A. fromthe original decrees of the 
Additional Sub-Judge, 3rd Court, Sylhet, 
dated September 24, 1928. 

Messrs. Pares Lal Shome (in No. 56), 
Basak and Mukerji (in No. 63), for the Ap- 
pellants. : i 

Messrs. Sen Gupta, Birendra K. De and 
Bamaprasanna Sen Gupta, for the Respon- 
dents. 

D. N. Mitter, J.—The suit in which these 
two appeals arise was brought by the 
plaintiff, now respondent, for several re- 
liefs, viz: (ka) for declaration of plaintiffs‘ 
mourashi maliki right by settlement and 
by right of adverse possession for upwards 
of 12 years to 1-3 share of the two Beels 
(fisheries) known as Dhola and Baruri Beels 
described more fully inthe schedule to the 
plaint and of the Chapras, Nalas, Khals 
and Kuris attached thereto; (kha) for a 
declaration that according to the’ provi- 
sions of the Assam Land and Revenue 
Regulation of 1886 the plaintiff is entitled 
after the expiry of the period of the settle- 
ment of 1902 to get fresh settlement at a 
proper Jama of lands described in the 
schedule and of the two said Beels from 
Government; (ga) for a declaration that 
the Government has no right to separate 
the lands of the Beels, Baruri and Dhola, 
from the other lands of Pattas Nos. 82 and 
129 to assess any rent therefor separately 
in an arbitrary manner or upon the pro- 
duce; (gha) for a declaration that the 
rent which has been demanded on behalf 
of the Government separately and unjustly 
and illegally on account of the land in 
claim in the schedule is ultra vires, null 
and void; (cha) fora declaration that with 
respect to land mentioned in the schedule 
the settlement which had been granted by 
the Government in favour of defendants 
Nos. 2,3 and4 may be declared void, 
ultra vires and inoperative; (chha chaa) 
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for recovery of possession if during the 
pendency of the suit the plaintiff be said 
to have been dispossessed from the two 
Beels or any portion thereof; (ja) for mesne 
profits from the month of Pous 1330 B.S. 
to the time of recovery of possession; 
(jha) for such other reliefs as plaintiffs 
may be entitled to and (niya) for costs 
and for these other reliefs embodied in 
prayer Una, Chha and Ja in respect of 
which plaintiff's claim has been dismissed 
and there is no controversy in the present 
appeal. The principal defendants to the 
suit were the Secretary of State for India 
in Council (defendant No. 1) who is the 
appellant in Appeal No. 68 of 1929 and 
Hanif Mahi, (defendant No. 2), and Karim- 
di Mahi, (defendant No. 38), who are 
appellants in Appeal No. 56 of 1929 and 
Madad Mahi, defendant No. 4, who was 
party respondent to both these appeals but 
who has died during the pendency of the 
appeal. The learned Senior Government 
Pleader asked for an adjournment in order 
to bring the legal representatives of defen- 
dant No. 4 on the record. But as these two 
appeals were very old appeals having been 
filed in 1929, Dr. Sen Gupta appearing 
for the plointiff-respondent objected to 
the adjournment contending that defendant 
No. 4 was nota necessary party to these 
appeals as the settlement in favour of 
defendant No. 4 has been cancelled and 
agreed that the decree against defendant 
No. 4 may be discharged. 

The suit was instituted by Brajendra 
Kishore Rai Choudhury (plaintiff No. 1), 
against 47 defendants. Defendants Nos. 1 
to 4 were described as the principal de- 
fendants; amongst the pro forma defen- 
dants, Nos. 5 to 41 were described as the co- 
sharers defendants; Nos. 42 to 47 were lessees 
under plaintiff No. 1 and have on their own 
application been transferred to the cate- 
gory of plaintiffs and are now plaintiffs 
Nos.2 to7. Thecase stated in the plaint 
is that the plaintiff is the owner in posses- 
sion in maliki right by settlement and by 
right of adverse possession of 1-3 share of 
Baruri covered by’ Tilam Patta bearing 


No. 11745" present Wo. 2 and No. 149 


tee present No. 3 and of the two Beels 
Baruri and Dhola See by lllam 
Pottah bearing No. 118 Jg present No. 1 


which are fully described in the boun- 
daries in the schedule and tbat he has been 
in possession by granting settlement to 
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tenants; that the lands covered by the 
Beels were waste lands, unfit for reclama- 
tion and were settled originally under tbe 
waste lands rules; that tbe plaintif and 
his predecessors with great care and at 
enormous cost erected embankments and 
have turned them into a highly valuable 
fishery that the plaintiff has acquired by 
settlement and by adverse possession for 
more than 12 years the status of landholder 
within the meaning of the Assam Land 
and Revenue Regulation and that he is 
entitled toget fresh settlement from the Gov- 
ernment not only of the two Beels but the 
entire lands described in the schedule; that 
after the last cadastral survey the lands 
in the schedule together with other land 
were given by Government in Iak settle- 
ment in 1902 for a period of 20 years and 
the settlement expired in March 1922; that 
notwithstanding the expiry of the lease the 
Government accepted for the years 1922-23, 
from plaintiff and other proprietors men- 
tioned in the patta the entire rent for the 
entire lands covered by the patta s the 
Government was bound under the law to 
do; that there is a custom as to how the 
rate of rent per bigha is to be fixed for 
lands settled when patitlands are re-claimed 
or when the condition of the same is chang- 
ed and according to the said custom Ilam 
lands are given in settlement; that if there 
is any Beel in any Ilam Mahal orif any 
lands in Ilam Mahal are converted into 
Beel, there is no custom that only the lands 
appertaining to the said Beel should be 
separated from Ilam Mahal or that the land 
of the Beels should be given in settlement 
separately, that the Government has right 
to grant settlement of only the Beel lands 
or to assess revenue upon the pro- 
duce ofthe Beel in an arbitrary manner; 
that on receipt of a notice signed and issu- 
ed by the Sub-Divisonal Officer of Moulavi 
Bazar, an agent of defendant No.1 on . 
June 17, 1923, the plaintiff came to know 
that a proposal was made to settle the 
Beels Baruri and Dhola with the plaintiff 
at an annual rental of Rs. 500 for a period 
of three years from 1329 to 1331 B. S.; that 
on receipt of the said notice the plaintiff 
appeared before the Sub-Divisonal Officer 
of Moulavi Bazar and filed a petition of 
objection on the allegations that the Govern- 
ment had no right to assess any rent ar- 
bitrarily and separdtely only for the two 
Beels; that the petition of objection having 
been dismissed by the Sub-Divisional Officer 
of Moulavi Bazar, defendants Nos. 2 and 3 
and defendant No. 4 (Madan Mahi) on 
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accepting therental of Rs. 500 fixed by 
Government, took settlement of the said 
two Beels from the Government for a period 
of three years on September 17, 1923, and on 
September 20, 1923; that the Government, 
however, had already realized from the 
‘plaintiff and the other proprietors mentioned 
in the aforesaid two Pattas Nos. 82 and 129 
the entire rental for 1329 B.S. at the pre- 
viously fixed rate; hence the Government 
had and has no right to accept the rent of 
Rs. 500 again for 1329 B. S.. on account 
of the lands of the disputed two Beels of 
Baruri and Dhola; that the plaintiff having 
refused to take settlement of the Beels 
Baruri and Dhola at an annual rental of 
Rs. 500 in accordance with the improper 
and unjust proposal of the Government, 
only the lands appertaining to the said 
two Beels were settled with defendants 
Nos. 2, 3 and 4 on behalf of defendant 
No. 1 upon which the principal defend- 
ants in collusion with each other attempt- 
ed to dispossess the plaintiff and his 
Tjaradars, the pro forma defendants from 
the lands of the said two Beels in Pous 
1330 B.S. Upon this state of the plead- 
ing the plaintiff has asked for the reliefs 
mentioned in the beginning of the judg- 
ment. 

The defence of the Secretary of State 
falls under several heads: (1) That the 
suit is barred by the provisions of the 
Assam Land and Revenue Regulation (2). 
The Civil Court has no jurisdiction to try 
and decide questions raised in prayers 
‘ga to ‘cha’, (3) Rights are enjoyed subject 
tothe power of legislation vested in the 
Government. From the beginning of the 
Land Revenue Settlement it has been an 
invariable rule oflaw that at every new 
settlement there must bea new classifica- 
tion and anew rate of assessment to be 
determined by the Settlement Officer under 
the direction of the Government and with 
its approval. Government is the sole 
judge of the propriety of the classification 
and the suitability of the rate, and the 
amount of revenue settled by the Govern- 
ment officer is final. This has been the 
law always and this is the law now. It is 
also not a correct proposition of law that 
fisheries included in a lease cannot be 
assessed and offered for the settlement 
separately from the other lands of the patta. 
There is nothingin the Assam Land and 
Revenue Regulation to prevent such split- 
ting up. (4) It is not true that there was 
no rule for splitting up a patta into two 
or more paitas. Even in the case of the 
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present pattas, old Patta No. 88 was split 
up into two new Pattas, Nos. 2 and 3, 
and the old Patta No. 129 was split up 
into two new Pattas, Nos. land 2, at the 
last re-settlement and the plaintif and 
his predecessors accepted settlement of the 
split-up pattas without any objection, 
protest or murmur. It is not a correct 
proposition of law that Government has 
no power tosettle the Beels separately or 
to assess them for their own profits. 
Government has not assessed them in an 
arbitrary manner. (5) In course of time the 
Dhola and Baruri Beels falling within the 
4 pattas mentioned have bec me one fishery 
and itis inconvenient, nay well nigh im- 
possible, to fish them separately and it 
was this circumstance which gave the 
plaintiffs a footing in those portions of the 
fishery which fell outside the pattas out of 
old Patta No. 82 of which he was one of 
the settlement holders. Though he was 
not entitled, as of right, to settlement of 
those portions of fishery falling within the 
two paitas out of old Patta No. 129, as he 
was not the settlement holder thereof and 
had not acquired.the status of the land- 
holder in respect of the same, yet the 
Settlement Officer determined in the exercise 
of his own discretion to offer him settle- 
ment of those portions also on the strength 
of his possession as the plaintiff has neither 
any right nor any possession of the rest 
of the lands of the two patias: this neces- 
sarily involved the separation of the fishery 
from these lands. 

The defence of defendants Nos. 2 and 3 
is substantially the same as that of the 
Secretary of State, but special defence was 
pleaded with reference to the claim of the 
plaintiff to 1-3rd share of Dhola Beel by 
Virtue of adverse possession. These defend- 
ants maintained that the plaintiff has not 
acquired any title to Dhola Beel as they 
have not been in adverse possession of 
the same for more than 12 years. A 
further defence was taken that the plaintiffs 
obtained an unjust and illegal order for 
temporary injunction in the present suit 
by various devices and the High Court 
set aside the same on appeal. These 
defendante claimed compensation under 
s. 95, Civil Procedure Code. On this 
state of the pleadings as many as 25 issues 
were framed: see pp. 110 to 112, Book A. 
The principal controversy, however, centred 
round Issues Nos. 16, 17 (a) (b) (©), 18 
and 1% The Subordinate Judge of Sylhet, 
after taking oral and documentary evj- 
dence which are voluminous, has come to 
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the conclusion that plaintiffs are entitled 
to all the reliefs prayed for except the 
relief in the prayer clauses ‘una’ ‘chha’ 
and ‘ja’, He also held that plaintiffs are 
entitled to mesne profits against all the 
defendants jointly up to March 31, 1925, 
but held that the Secretary of State was 
not liable for mesne profits after that 
period. As against defendants Nos. 2 and 3 
it has been held that they are liablé up 
to the period of their last fishing before 
delivery of possession. 

It is against this decree. of the Sub- 
ordinate Judge that two appeals have been 
preferred: one by the Secretary of State 
and the other by defendants Nos. 2 and 3. 
Some of the grounds of the two appeals 
are common and we will deal with them 
first. Jt is contended for the appellants 
in both the appeals that the Subordinate 
Judge has done wrong in holding that 
separate settlement of the two Beels 
without assessment of the rest of the lands 
„of the estate was illegal and ultra vires, 
and that the joint settlement of the two 
Beels was illegal. It is argued that there 
isno provision of the Assam Regulations 
which prohibits a Revenue Officer from 
assessing revenue ona part of the estate 
and making a settlement thereof with the 
original holders at a particular revenue 
and settling the rest of the estate later 
„at a particular revenue. It is also argued 
that su far as Dhola Reel is concerned, the 
plaintif No. 1 cannot be regarded as a 
land-holder within the meaning of the 
Regulation because no settlement of Dhola 
Beel was made with him or his pre- 
decessor-in-interest, and if cannot be said 
that the right which the plaintiff acquired 
by adverse possession in one-third share 
of the said Beel was a right legally derived 
from a previous land holder within the 
meaning of s.6(b) of the Assam Land and 
Revenue Regulation, 1886. It was further 
contended that the Civil Court has no 
jurisdiction to question the validity of the 
assessment and that, therefore, the decree 
of the Subordinate Judge must be varied 
if the other contentions fail, by deleting 
‘from prayer ‘kha’ the words ‘ata proper 
Jama’ in line 4 of the said prayer as also 
by deleting from prayer ‘ga’ the words 
‘or upon the produce’ in line 5 of the said 
prayer. 

‘In order to understand the contentions 
raised on behalf of the appellants the 
following facts require to be stated. The 
lands mentioned in the schedule to the plaint 
slong with the Beels belonged to Government 
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as waste lands locally known as Ilam lands: 
The history of Ilam lands is given in the 
admirable introduction to the Assam Land 
Revenue Manual at pp. 93 to 103. There 
1s one passage inthe introduction which 
may be quoted below: 

“Certain principles were laid down by the Bengal 
which among other things 
declared the proprietary right in Ilam lands to belong 
to Government and that Government wes at liberty 
to dispose of them as it thought proper.” 

These lands of Baruri held under an 
Tlam Pattah No. ell referred to later 
in this judgment as Patta No. 82, belonged 
to (1) Bama Sundari, (2) Rajendra Das, (3) 
Rajendra K. Roy Chowdhuary, father of 
Plaintiff, (4) Bissessari Debya, mother of 
plaintiff; and (5) Akhoy Nath Roy. The 
interest of (1), (2) and (5) is 2-3rd passed 
by private treaty to Alim Mahi, father of 
defendant No. 2, and.Golamdi Mahi, father 
of defendant No. 3, and 1-38rd devolved on 
plaintiff No. 1. In 1902 Patta No. 82 was 
split up into two pattas, Pattas Nos. 2 and 3 
and was settled with plaintiff No. 1 and 
father of defendant No. 2 and defendant 
No. 3 for 20 years ending with March 31, 
1322.. With reference to Dhola Beel it 
may be stated that the original patta 
was 43913-129 referred to as Patta No. 129. 
throughout this judgment. It was originally 
held by some persons whose interest was 
sold in 1877 for arrears of revenue, and 
went into khas possession of Government. 
Under Ilam patta dated August 23, 1872, 
it was settled along with other properties 
by Government with Madhab Kar for 17 
years from 1285 B. S. to 13801 B. S. cor- 
responding to 1878-79 to 1894-95. After 
expiry of this settlement in 1895 settle- 
ment operations were taken up by Govern- 
ment. In 1902 this Patta No. 129 was 
resettled with Madhab Kar for 20 years 





from 1902 ending on March ` 31, 
1922. This patta was split up into Patta 
Nos. t aa 2 The disputed lands of 


Dhola Beel appertained to this patia. On 
January 23, 1903, Madhab sold portions of 
the lands of Pattas Nos. 1 and 2 including 
Dhola Beel to Inus Mahi. In 1903 Alim 
Mahi, father of defendant No. 2, instituted 
a suit against Madhab and his vendees in 
the Sub-Judge’s Court at Sylhet for 
specific performance of a contract of sale 
which was entered into with Madhab 
previous to sale. The suit was ami- 
cably settled between Alim Mahi and 
Inus Mahi by selling the said portions to 
Alim Mahi father of defendant No. 2 and two 
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others on February 15, 1904. Defendant No. 4, 
Madan Mahi also purchased other lands of 
Patta No. 129 (1 and 2) from Madhab Kar 
and both the names of Alim and Madan 
were registered as settlement holders of 
the patta. Golamdi, father of defendant 
No. 3, also acquired a share in Pattas Nos. 1 
and 2 by purchase. On March 31, 1922, 
the period of settlement of all these pattas 
expired and re-settlement became due. The 
re-settlement was started. The Settlement 
Officer started proceedings under ss. 29 and 
30 of the Regulation (Assam Regulation). 
The Settlement Officer submitted a general 
proposal of assessment and submitted the 
same to Government. The regularity of 
proceedings is in question in this suit. 
The Assam Government approved of the 
scheme of re-settlement and issued a gene- 
ral order directing that the re-settlement 
should be made for three years from 
April 1, 1922, pending decision of the question 
of the term of the next settlement and provi- 
sional patta should be issued for three years 
for the two Beels only. The Government 
decided that the Beels be formally assessed 
as waste lands and should form a separate 
class and should be assessed on a percent- 
age of the average net income, 50 per cent. 
of the average income. (See letter Ex. ʻE“ 
Vol. B., p. 82). It is contended that the 
Government could make the separate assess- 
ment. Under s. 29 Government made a 
rule—r. 61—Settlement Rules, i. e., 51 new 
rule, No. 70 A, i. e, 61 new rule. 

The Settlement Officer under s. 31 ascer- 
tained the amount of revenue for the said 
Beels and he fixed Rs. 500 as the revenue 

“for the two Beels. Then settlement was 
made by defendant No. 1 with defendants 
Nos. 2,3 and 4: see order-sheet in Vol. F, 
p. 1277, Ex, E, A notice had previously been 
served on plaintiffs and defendants Nos. 1, 
2 and 8, to take the settlement: see 
Ex. 18, p. 1285, Vol. P. On the issue of the 
said notice objections were taken by de- 
fendants Nos. 2 and 3 (see p. 84 B. K. B.). 
The objection related both to separation 
and assessment. Defendants Nos, 2 and3 
objected to assessment, see Ex. 7, p. 84, 
Vol. B. The plaintiff was excluded under 
s. 35, p. 1280, Vol. F. Defendants Nos. 2 and 
3 and then No. 4 also got the settlement. 
It is argued for the Government that that 
was a perfectly legal procedure: p. 1290, 
Vol. F. It will appear from Ex. B-2, 
Vol. F-1292, that the order admitting de- 
{fendant No, 4 to the settlement was set aside 
and the settlement was made with defend- 
ants Nos, 2 and 3 with regard to Dhola Beel, 
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It is contended that plaintiff cannot acquire 
any title by adverse possession. It is con- 
tended that plaintiff did not appeal to the 
authorities against the settlement, The 
settlement with regard to the rest of the 
lands other than the Beels was made and 


- accepted by the plaintiff in April 1925 and 


the settlement was made for 15 years, 
April 1, 1927, to March 31, 1942: B. K. B., 

. 147, Ex. 2 (c) In other words, by 
Patta No. 82-2 settlement was made of the 
Baruri Beel (147-B) and by 82-9 (not print- 
ed) settlement was made of the rest of the 
lands with plaintiff and defendants Nos. 2 
and 3. The Beels were separated and similar 
settlement of Dhola Beel by Patta No. 129-1 
and the rest of the lands by Patta No. 129 2, 
on December 19; 1923, the present suit had 
been instituted by the plaintiff. The plaint 
was subsequently amended on a petition 
filed on September 25, 1926 (see p. 60 B. K. 
A.) and a prayer for mesne profits was 
added. 

At the outset we desire to observe that 
the Subordinate Judge should not have 
allowed two letters, Exs. 9 and 9-a, pp. 112 
and 104, Book B which passed between 
the Government and the Commissioner, 
Surma Valley and the Superintendent and 
the Remembrancer of Legal Affairs of 
Assam and Surma Valley, respectively, to 
go into evidence seeing that these letters 
were written in view of a compromise be- 
tween the Government and Brajendra after 
notice of the suit had been served by the 
plaintiff, for these letters must be taken to 
be without prejudice to the rights of the 
parties. We can state at once that although 
the Subordinate Judge was considerably 
influenced in his decision regarding the 
ulira vires nature of the settlement which 
is impugned in this suit we have kept our 
mind free from anything which has been 
said in these letters and we propose to deal 
with the legal questions raised by these ap- 
peals on a construction of the provisions 
of the Assam Regulations. This leads us to 
consider the main question in controversy 
in these appeals, as to whether the settle- 
ment of a part of the estate, covered by the 
Fattas Nos. 82 and 129 was ultra vires of the 
statute or not. The question turns on the 
construction of some of the relevant sections 
of the Assam Land and Revenue Regulation 
(Regulation I of 1886 as amended by Re- 
gulation IL of 1889 and Regulation II of 
1905). Under s. 3, cl. (b) an estate includes 
(1) any land subject either immediately or 
prospectively to the payment of land 
revenue for the discharge of which a 
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separate engagement has been entered into. 
Under s. 3, cl. (g) “land-holder” means any 
person deemed to have acquired the status 
of a land-holder under s. 8. The status 
of a land-holder is acquired in the following 
manner under s. 8 which runs as follows: 

“(a) Any person who has before the commencement 
of this Regulation held immediately under the 
Government for ten years continuously any land not 
included either in a permanently settled estate or 
in a revenue free estate, and who has during that 
period. paid to the Government the revenue due 
thereon, or held the same under an express exemp- 
tion from revenue; and (b) except as provided by 
s. 14, any person who has, whether before or after 
the commencement of this Regulation, acquired any 
such land under a lease granted by or on behalf of 
the Government, the term of which is not Jess than 
ten years, shall be deemed to have acquired the 
status of a land-holder in respect of the land.” 

With regard to lands covered by Patta 
No. 82 there can be no question from the 
facts narrated above that plaintiff No. 1 has 
acquired the status of a land-holder and 
this has not been disputed. With regard 
to Patta No. 129 regarding Dhola Beel, it 
has been strenuously contended on behalt 
of the appellants that the plaintiff has not 
acquired the status of a land-holder. On 
the evidence which we shall discuss later, 
when dealing with the special defence of 
defendants Nos. 2 and 3, we have no doubt 
that the plaintiff has acquired as against 
the said defendants a right to one-third 
share of the Dholla Beel by adverse pos- 
session for more than the statutory period 
of 12 years, and as such, shall be deemed 
to have acquired a right over lands of 
Patta No. 129 in respect cf which a sepa- 
rate engagement was admittedly entered 
between the predecessors-in-interest of de- 
fendanis Nos. 2 and 3 as also defendants 
Nos. 2and 3, under s. 6, cl. (b) of the 
Regulation. It has been strenuously con- 
tended by the Senior Government Pleader 
that right acquired by adverse possession 
is not a right legally derived from any 
right mentioned in cl. (a) of the said sec- 
tion which includes the rights of land- 
holders. We are unable to accept this con- 
tention. The law does recognise a right 
founded on adverse possession for more 
than the statutory period to be a legally 
derived right. Just as property can be 
acquired from another by sale, by gift, 
lease or mortgage, so property of another 
can be acquired by the adverse possessor 
where he holds the property for more thau 
12 years dispossessing the rightful owner. 
In Bipradas Pal v. Kamini Kuer (1), at 

wW ASI A 499; 66 Ind. Cas. 674; A I R 1992 PO 48; 
49 Č 27; 41M LJ 638; 15 LW 180; 30M LT 138; 26 
OW N 465;4 U PLR (P. 0.) 53 (P. 0). 
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p. 507* the Judicial Committee observed 
that an interest not direcily created by the 
talugdar but allowed to grow up by his 
sufferance and negligence is an encum- 
brance within the definition ofs. 161, Bengal 
Tenancy Act, and that there was a current 
of decisions in India to that effect. In 
Mohim Chandra v. Peary Lal Das (2), it 
was held by Sanderson, O. J., as he then 
was, and A, T. Mukherjee, J. that a person 
in adverse possession of an entire estate 
held under the Regulations might by lapse 
of time acquire a proprjetary interest in 
that estate and would be liable for pay- 
ment of Government revenue, ‘There can 
be no question of these authorities that a 
right acquired by prescription is a legally | 
derived right within the meaning of s. 6, 
cl. (b) of the Regulation. The Indian Law, 
like the English Law, practically trans- : 
mutes long possession of real property into 
ownership by bringing to an end the right 
of the owner: Section 23, Limitation Act, 
Statute 3 & 4, Will IV, c. 27, s. 34. 

Under s. 9 of the Regulation a land- ' 
holder shall have a permanent heritable ` 


‘and transferable right of use and occu- | 


pancy in these lands subject to certain 
conditions mentioned in els. (a), (b) and 
(c) of the said section. Under s. 32, cl. (1) 
the Settlement Officer shall offer the settle- 
ment to such persons (if any) as he finds to 
be in possession of the estate and to have a 
permanent heritable and transferable right | 
of use and occupancy in the same or to be 
in possession as mortgagees of person hav- 
ing such a right. The word “estate” is im- 
portant. Under this section after the ex- 
piry of the term of two Pattahs Nos. 82 and - 
129 on March 31, 1922, the Settlement 
Officer should have offered the re-settlement 
of the entire estate and not of portions of 
the two estates. The Regulation does not 
contemplate the partition of an estate 
except in the manner provided forin the 
provisions regarding partition as embodied 
in Chap. (VI) of the Regulation. The parti- 
tion could be done by consent which is 
not the present case. In making the tem- 
porary settlement of a part of the estate, 
namely the Beels, the Settlement Officer 
has clearly contravened the provisions of 
the Regulation. The question is whether 
this contravention makes the action of the 
Settlement Officer ultra vires of the statutes. 
In our opinion it has that effect. It is one 


(2) 44 O 412; 39 Ind, Cas. 213; A I R 1917 Cal, 213; 
21G W N 537; 25 0 L J 99. 
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of the essentials of the offer 
ment that the re-settlement would be of 
the whole estate; if such offer has been 
made and the revenue had been increased 
considerably, the plaintiff could not have 
questioned the re-settlement in favour of 
defendants Nos. 2and 3 on his refusal to 
accept the settlement. Section 154 would 
have prevented him from questioning the 
assessment in the Civil Court. That section 
lays down : f 

“Except when otherwise expressly provided in 
this Regulation or in rules issued under this Re- 
gulation, no Civil Gout shall exercise jurisdiction 
in any of the following mutters : (a) questions as 
to the validity or efect of any settlement or as to 
whether the conditions of any settlement are still 
in force,” 

TLe offer of an estate for re-seitlement 
after partitioning the same was in excess 
of the authority of a Settlement Officer. 
Section 154, cl. (1) (a) refers to cases where 
an act of the Settlement Officer is in con- 
formity withthe essential provisions of the 
Regulation which gives him jurisdiction 
to act, but there has been irregularities in 
the mode of carrying out the act. As for 
instance where the re-settlement had been 
offered of the whole estate but the assess- 
ment of revenue has been based on a new 
basis which might have increased the as- 
sessment considerably. To such a case 
s. 154 (1) (a) might apply. The following 
authority which was cited at the Bar gives 
the true limit of the jurisdiction of tribu- 
nals whose powers are limited by the Sta- 
tules: see The Colonial Bank of Austra- 
lasia v. William (8), at p. 442* : 

“Their Lordships understand the final judgment 
of that Court to state ae the grounds upon which 
the order oughtto be quashed, that the Judge of 
the Court of Mines whomade it had acted without 
jurisdiction and that he had been misled into doing 
so by the fraudof the petitioning creditors. The 
question upon thisappealis whether the materials 
before the Court justified either conclusion. And as 
these two points, want of jurisdiction in the Judge, 
and fraud in the party procuring the order, are 
essentially distinct, it will be well to consider them 
separately, In order to determine the first, it is 
necessary to have a clear apprehension of what is 
meant by the term ‘want of jurisdiction’. There 
must ofcourse be certain conditions on which the 
right of every tribunal of limited juriadiction to 
exercise that jurisdiction depends, but these con- 
ditions may be founded either on the character 
and constitution of the tribunal, or upon the nature 
of the subject-matter of the inquiry, or upon cer- 
tain proceedings which have been made essential 
preliminaries to the inquiry, or upon facts ora fact 
to be udjudicated upon in the course of the 
inquiry. It is obvious that coiditions of the 


last duer materially {rom those of the three other 
classes.” 


(8) 818) 5 P C 417; 43 LJ PC 39; 30L T 237; 22 
W RAM. 
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If as we hold for the reasons above given 
that the offer of re-settlement to the plain: 
tiff and defendants Nos. 2 and 3 was not 
in accordance with the statutes, it follows 
that the re settlement of the two Beels in 
favour of defendants Nos. 2 and 3 was ultra 
vires of the statute, and on the basis of that 
resettlement if was not permissible to 
defendants Nos. 2 and 3 to dispossess the 
plaintiff, for under s. 84 of the Regulation 
in so far as it is material 

“when a settlement has been accepted, the revenue 
fixed thereby and no more shall be payable from 
such date and for such term, as the Chief Commis- 
sioner may fix inthis behalf; or, ifat the expiry 
of that term no new settlement has been made, until 
a new settlement has been made.” 

The plaintiff was, therefore, entitled to 
hold on after the expiry of the term ending 
with March 31, 1922, on the previous reve- 
nue. We now proceed to consider the 
grounds taken on behalf of the Government 
with reference to the decree granted to 
the plaintiff by the Subcrdinate Judge in 
respect of prayers kha and ga of the plaint. 
lt is contended that the decree should be 
varied by striking out the words ‘at a pro- 
per jama’ from prayer kha and the words 
‘or upon the produce’ in prayer ga. We 
think that this contention is well founded, 
for under s. 154 (1) (a) of the Regulation 
itis not open to the plaintiff to question 
the validity of the assessment. The de- 
clarations with regard to prayers (kha) 
and (ga) must, therefore, be varied by 
striking out the words in the two prayers 
mentioned above respectively. It remains 
now to consider the question as to whe- 
ther with reference to Dholla Beel the 
plaintiff has acquired a title to one-third 
share by adverse possession for more than 
the statutory period. This is a defence 
peculiar to defendants Nos. 2 and 3's appeal, 
namely Appeal No. 56 of 1929. It appears 
that ina previous litigation between the 
plaintiff and defendants Nos.2 and 3 it was 
decided by the Munsif, the District Judge 
and eventually by the High Court, that 
plaintiff No. 1 had acquired a title by 
adverse possession in the Dholla Beel to the 
extent of his share against Madhab Kar or 
his successors, and that the plaintiffs in 
that suit claiming through Madhab Kar had 
no subsisting rightin the one-third share 
held by the defendants who were the 
present plaintiff and others: see judgment 
of the High Court BK. ‘B’, page 106, Ex. 10 
(g). The decree of the High Court, although 
it cannot operate as res judicata against 
defendants Nos. 2 and 3, because the suit 
jn which the appeal to the High Court 
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arose, was tried bya Munsif who had no 
jurisdiction to try the present suit, still 
the finding on the question of adverse 
possession was the finding of a Court which 
was dealing with facts nearer to their kin 
than the facts are tothe High Court now 
and it certainly creates a paramount duty 
on the appellants in this appeal to displace 
that finding: seè Midnapore Zamindary 
Co. v. Nares Narayan Roy (4) at page 555. 

It remains to consider whether the appel- 
lants have been able to discharge the 
burden which lay on them of showing 
that the finding was wrong. Very strong 
reliance has been placed on the evidence 
of Nazabdi, plaintiff's witness, who is one 
of added plaintiffs in the suit where he 
states: “My father paid rents to Madhab 
Kar when I was young: Vol. A, page 89,” 
but the same witness in re-examination 
said that “Madhab Kar had no possession 
of Dhola or Baruri Beels.” So this admis- 
sion of payment of rent to Madhab Kar 
cannot help the defendants, for he has 
made the position clear in re-examination. 
Besides, the Subordinate Judge observed 
that Nazabdi's admission of payment of 
rent to Madhab Kar cannot help the defend- 
ants as his lease comprised many other 
Beels, also of Patta No. 129 regarding which 
there is no dispute: p. 123, Book A, 
The plaintiff has by the production of 
documentary evidence, i. e.s touzis Exs. 1 
to 1 (Z) 21 and Jama Kharach, Exs. 2 to 2- 
L from 1281 B, S. up to 1329 B. S. establish- 
ed that he was in possession through a 
fisherman who executed kabuliyats in his 
favour and that he was dispossessed in 
Pous 1330 B. S. by the defendants under 
the settlement which is impugned in this 
suit. The touzisand the Jama Kharach 
papers support the kabuliyats Exs. 3, 3j, 36 
and 3h. Far from displacing the finding 
arrived at by the Munsif, the District 
Judge and the High Court in the judg- 
ments Exs. 10e, 10f and10g that Madhab 
Kar never possessed Dhola Beel and that 
plaintiff No.1 and his co-sharerin Patta 


. No. 82 possessed them all along with Baruri 


Beel, a duty which was cast on defendants 
Nos. 2 and 3, the plaintiffs have hy produc- 
ing abundant documentary and oral evi- 
dence shown that the said findings were 
right. This defence of defendants Nos. 2 
and 3 must, therefore, fail. 

“Ib remains now to consider the question 
of mesne profits. The Subordinate Judge 

(4) 48 I A 49; 64 Ind. Cas. 231; A T R 1922 P O 241; 
48 C 460,14 LW 265; 30 M L T 279 (P.O). 
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has made defendant No. 1 (Secretary of 
State) liable jointly with defendants Nos. 2 
and 3 for mesne profts up to March 31, 
1925. Ib has been argued by Dr. Basak 
that Government was not at all liable for 
mesne profits seeing that they made the 
offer of temporary settlement to plaintiff. 
No.1 and he refused settlement because 
it was not profitable. The liability: of 
Government for mesne profits is now 
established by the most recent decision 
of their Lordships of the Judicial Committee 
in Secretary of State v. Saroj Kumar (5). 
In that case it was held in circumstances 
mentioned below that the Government was 
liable in the same way as a trespasser, for- 
mesne profits: 

“In 1890 the Government obtained possession 
under Bengal Act IV of 1868, s. 3, of an island char 
which had emerged from the river Padma, and 
settled and assessed the land according to the 
rules in force, In 1902 the respondents brought a ° 
suit claiming a fourth share of part of the char 
lands, with mesne profits, on the ground that the land 
in suit was a re-formation in situ ofland of which 
there wére co-proprietors. They ultimately obtained 
possession under a judgment of the Privy Council 
delivered in 1917,” 
and in the appeal before the Privy 
Council, in Secretary of State v. Saroj 
Kumar (5), the question related to mesne 
profits only. .We have nọ doubt that as the 
Settlement by the Government was ultra vires, 
possession of persons claiming under the 
Government was wrongful possession and the 
Government was liable for mesne profits. 
The next point taken is that in any event- 
Government's liability should be limited 
to the revenue which the Government ob- 
tained for the one-third share of plaintiff 
No. 1. The Government was receiving 
Rs. 500 per year from defendants Nos. 2 and 
3 and that may be taken to be the mini- 
mum profit which was available from the 
two Beels or fisheries and plaintiff could 
have obtained one-third of Rs. 500 in his 
share, if he bad obtained settlement, The 
relief of mesne profits as against defendant 
No. 1 will be varied in this way. The 
plaintiffs are entitled to gettheir one-third 
share of Rs. 240 for 1330 B. S.as the de~- 
fendants are liable according. to the 
finding ofthe Judge for half the fish of 
that year. As regards 1331 B. S. defendant 
No. 1 will be liable to pay one-third of 
Rs. 500, 

We now proceed to consider the objection 
of defendants Nos. 2 and 3 to the amount 


(5) 62 I A 53; 154 Ind, Oas. 1; AIR 1935 P C 48; 
62 C 499; (1935) O W N 261; 7 R P C 142; 41 L W 284; 
(1935) M W N 165; (1935) A L J 438; 390 W N 405; 
1935 R D 94; 68 M LJ 680; 37 Bom. L R 327 (P, 0), 
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cf mesne profits for which they were made 
liable, The Subordinate Judge has held 
that Rs, 2,600 per year would be the net 
profits from the fisheries in question. 
He has referred to certain evidence which 
we have examined. It seems to us that 
the claim for mesne profits is exaggerated 
and the witnesses also have placed before 
the Court figures which do not represent 
the actual profits. It seems tous that it 
would be right to proceed on the basis 
of the findings of the Settlement Officer 
whohas held an inquiry with regard to 
mesne proits during the cadastral sur- 
vey proceedings which were held in the 
presence of all the parties, and on-that 
basis the mesne profits. should come to 
about Rs. 1,000 per year. On this. basis 
the Subordinate. Judge's decree must be 
varied in this way. The plaintiffs are 
therefore entitled- to get their one-third 
Shareof Rs. 250 for 1330 B. S. and of 
Rs. 500 for 1331 B. S. as also for «tHe 
-period after 1331 B: S. up to the period of 
the last fishing before delivery of posses- 
sion. With regard to the objection of de- 
fendanis Nos. 2 and 3 that they are entitled 
to compensation for improper injunction 
under s. 95, Civil Procedure Code, we think 
there is no substance in it, seeing that the 
same has been taken into account by the 
Subordinate Judge in the assessment of 
-mesne profits. 


Both the appeals are allowed in part and 
the judgment of the Subordinate Judge 
must be varied in accordance with: the 
observations mentioned in the previous 
part of the judgment. The costs of these 
appeals will be in the following proportion: 
The respondents will get two-third of the 
costs, that is two-ninthsfrom the Secretary 
of State and-fourninihs from defendants 
Nos. 2 and 3. Defendants Nos, 1, 2 and 3 
will get one-third of their costs from the 
plaintif. The orderof the lower Court 
as to costs will stand. It has been brought 
to our notice that notices to the minor 
substituted respondents Nos. 10-5 to 10-8 
and 10-9-3 have been duly served but their 
proposed guardians ad litem- have not 
entered appearance. It is- also reported 
by the serving peon that respondent No. 
10-12 is dead. This will not affect our 
decision seeing that these persons were 
all Heirs of defendant No. 4 who, as has 
been pointed out before us, had no interest 
in the suit and as such his heirs are-nct 
necessary parties to this appeal. As a 
matter of fact Dr. Sen Gupta agrees that 
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ths decree as against them should be dis- 
charged. 

There isaclerical error in the decree of 
the first Court which needs to be corrected, 
In place of the words “Dag 2&1" in the 
said decreethe words “Dag 431” should 
be substituted. This amendment is ob- 


“viously: necessitated by the clerical mise 
‘take occurring in the decree as will ap- 


pear from the plaint printed at p. 44 of 
the first of the paper book of appeal from 
Original Decree No. 56 of 1929, i, e., book 
A. A table has been annexed to this 
judgment at the end showing references 
to the different volumes by the figures of 
the alphabet for facility of Court purposes. 
There are also cross-objections on behalf 
of the plaintiff-respondent which are not 


pressed and. are dismissed. No order, 
as to costs is made in the cross-objec- 
tions. A 


Rau, J.—I agree in the order propose 
by my learned brother, but would like to 
add -a few’ observations. The settlement 
of the two -Beels for the three years from 
Aprill, 1922 to March 31, 1925, was in 
reality more than a setilement. These 
two Beels had previously formed part of 
two different’estates; what the Settlement 
Officer’did in effect was to partition the 
two- estates into three new ones and then 
re-setile one of the three. The partition was 
effected without any application from the 
land-holders concerned and was not 
authorized by any provision of the Assam 
Land and Revenue Regulation. We are, 
therefore, concerned here not with the 
validity ofa mere settlement, such as is 
referred: toin s. 154 (1) (a) of the Regu- 
lation; but with the validity of a com- 
posite proceeding which was partly a 
settlement and partly a partition entirely 
foreign tothe Regulation. Section 154 of 
the Regulation is no bar to the Civil Court 
pronouncing such a proceeding to be ultra 
vires. 

This is not to say that all the issues 
framed and decided by the learned Subord- 
inate Judge were within the competence 
‘of the Civil Court. I refer in particular 
to Issues Nos.16 and 17 (c) set out in his 
judgment. Issue No. 16 runs thus: “Have 
plaintiff No. L or other settlement-holders 
converted the lands into fisheries or have 
they effected any improvement in the 
fisheries in dispute? If so, is this a legal 
bar to the Government enhancing the re- 
venue of the fisheries settled as estate on 
part of the estate ?”; and Issue No. 17 (e) 
thus: “Js the assessment of the fisheries 
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at other than bigha rate illegal as beyond 
the power of Government?” Both these 
issues were decided in plaintiff's favour, 
butik is clear that under s. 154 (1) (b) of 
the Assam Land and Revenue Regula- 
tion the Civil Court has no jurisdiction to 
decide either, since they are questions as to 
the amount of revenue to be assessed or 
as to the mode of principle of assessment. 
I may also point out that in the decision of 
these issues, the learned Subordinate 
Judge appears to have treated certain 
executive instructions in the Assam Land 
Revenue Manual regarding enhancement of 
revenue as if they were statutory rules not 
to be broken on pain of illegality. 

D, Decree modified. 
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CALCUTTA HIGH COURT 
Appeal from Sere Order No. 391 of 
-193 


May 28, 1935 
HENDERSON anD R. ©. Mirrur, JJ. 
SYLHET CO-OPERATIVE TOWN 
BANK, LIMITED—-Decrrs-notper— 
APPELLANT 


versus 
RASIK CHANDRA CHOWDHURY— 
< J UDGMENT-DEBTOR—RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XXI, r. 72 
-Executing Court, if can impose conditions while 
granting permission to decree-holder to bid at sale— 
Conditions not Julfilled—Execution, if should be dis- 
missed---Proper procedure. 

An executing Court can impose a condition to the 
permission given to the decree-holder to bid at a sale 
held under the Code of Civil Procedure, because the 
power to impose & condition follows from the power to 
refuse permission. Raghunath Rai Mahadeva v. 
Jatan Ram-Sheo Narain (1) and Badri Sahu v, Peare 
Lal Misra (2), explained and doubted. Mangat Rai 
v. Batu Ram (3), referred to. 

The Executing Court can refuse to accept the bid 
when the condition attached to the permission to bid is 
not fulfilled but it cannot for that reason disiniss exe- 
cution and altogether stop the execution from proceed- 
ing further. When the bid is not accepted, the execut- 
ing Court can éither put up the property then and 
there again for sale or can ask the decree-holder 
to take steps forthe issue of a fresh sale proclama- 
tion. 

A. against the order cf the District Judge 
of Sylhet, dated April 26, 1934, affirming 
the orders cfthe Munsif, First Court, 
Sylhet, dated August 17 and 23, 1933, res- 

| pectively. | 

Mr. Nripendra Chandra Das, for Mr. 
Birendra Chandra Das, for the Appel- 


lant. 

R. C. Mitter, J.—This appeal is on behalf 
of ‘the decree-holder. His application for 
execution has been dismissed by both the 
Courts below. The decree-holder obtained 


SYLEET 00-OP. TOWN BANK, LÎD. Ù. RASIK CHANDRA OHOWpAURY (CAL) 


- Court. 


16810 


a decree for money against the judgment- 
debtor respondent in the year 1933 and 
applied for execution. The execution case 
was numbered 166 of 1933 and was regis- 
tered on March 23, 1933. The decree- 
holder applied for bringing the property 
to sale, and on August 17,1933, asked for 
permission to bid. This permission was 
given on condition that his bid was’ up 
to the decretal amount. On August 22, 
1933, the sale was held, the bid of the 
decree-holder was the highest but it was 
not up to the decretal amount. On the 
following day the Nazir made a report to 
the Court. The Court said that the 
decree-holder’s bid could not be accepted 
as there was a condition that he was to 
bid up to the decretal amount, but the 
Court passed orders dismissing the exe- 
cution case. The case was accordingly 
struck off on August 23, 1933. 

There was a miscellaneous appeal by the 
decree-holder (No. 140 of 1934) against the 
last-mentioned order passed by the executing 
Two points were raised before the 
Court of Appeal and those two points 
are also urged before us. The first point 
is that the executing Oourt had no power 
to attach a condition of the nature stated 
above when the decree-holder made the 
application for permission to bid at the Court 
sale. The second point is that in any 
event, in the circumstances, the executing 
Court was not justified in dismissing the 
execution ĉase. 

In support of the first proposition, the 
learned Advocate for the appellant has 
relied on the following decisions : Raghu- 
nath Rai Mahadeva v. Jatan Ram-Sheo 
Narain (1), Badri Sahu v. Peari Lal Misra 
(2) and Mangat Rai v. Babu Ram (3). 
With regard to the. Allahabad case 
we are in this position that we do not 
know what was the rule then in force in 
the Allahabad High Court corresponding 
to O..XXI, r.72. Ifthe rules were as to 
be found in Appendix V of Mulla’s Civil 
Procedure Code, a decree-holder required no 
permission to bid. With ‘regard to the 
Patna cases, the first one has simply 
followed the case reported in Badri Sahu v. 
Peart Lal Misra (2). That was an ex 
parie decision and what were the facts of 
that case do not clearly appear in the 


report. It may be that an unconditional 
(1) A TR 1934 Pat, 345; 150 Ind, Cas. 757;7 RP 18; 
15 P LT 552. 
(2) AT R 1926 Pat. 140; 92 Ind, Cas. 350; 6 PLT 
859; (1926) Pat. 137, 
We L J 1325; 112 Ind. Oas, 620;A I R 1929 
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permission to bid was given to the decree- 
holder but afterwards at the time of the 
` Sale the Court insisted on the decree:holder 
to bid up to the figures stated in the sale 
Proclamation. These cases of the Patna 
High Court, in our judgment,’ are not very 
helpful. Reading the statute as it is, we 
are of opinion that an executing Court can 
impose a condition to the permission given 
to the decree-holder to bid at a sale held 
under the Oode of Civil Procedure. The 
decree-holder has no right to bid at the 
sale, and it is only if he gets permission 
from the Court that he can bid. A decree- 
holder who has got no permission to bid 
but does so, (?) the sale is liable to be set 
aside on a proper application. Under the 
provisions of O, XXI, r. 72, he has, there- 
-fore, tomake an application to the executing 
Court for permission to bid. The executing 
Court has power either to grant or to 
refuse the application. Inasmuch as it 
has power to refuse permission, it has 
power to impose any. condition to the 
_permission to bid at a Court sale. The 
power to impose a condition ` follows 
from the power to refuse permission. In 
the circumstances we hold that the exe- 
cuting Court has power to impose a con- 
dition to the permission to bid ata Court 
sale. Therefore there is no substance in 
the first contention. As regards the second 
“contention, we are, however, of opinion that 
the order of the Court of first instance 
which has been affirmed by the lower 
Appellate Court, dismissing the execution 
case cannot be justified. The Court was 
tight in refusing to accept the bid 
when the condition attached to the per- 
mission to bid was not fulfilled, but 
certainly it was not right’ in saying that 
inasmuch as the decree-holder had not 
carried outthe terms of the condition 
the execution could not proceed further. 
When the bid was not accepted, the 
executing Court ought to have either put 
up the property then and there again 
for sale, or should have asked the decree- 
holder to take steps for the issue of a 
fresh sale proclamation. 

‘We, therefore, hold that the order dis- 
missing the execution case is a bad order 
and must be set aside. The proper 
order ta make in the circumstances is to 
allow the decree-holder to prcceed with 
the execution from the stage at which 
the Court refused to accept the decree- 
holder's bid. 

The orders of the Courts below are, 
accordingly, modified. Tne Court of the 
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first instance is directed to proceed with 
the execution case No. 166 of 1933 hy 
issuing a fresh sale proclamation. 

\s there is no appearance on behalf 
of the respondent we make no order as 
to costs. 

Henderson, J.—I agree. 


D. Appeal partly allowed. 





OUDH CHIEF COURT. 
Criminal Reference No. 51 of 1936 
March 2, 1937 
SMITH, J. 
EMPEROR—COMPLÁINANT 


versus 
RAM LOCHAN SINGH—Accusgp 

U. P. Sugarcane ‘Rules of 1934, rr. 9 (D, 
proviso 10, 12 (2) (a)—Licenstng purchasing agent, tf 
can be convicted foroffence punishable under r. 12 
(2) (a)—He is a different person from occupier or 
manager of sugar factory. 

Under the U. P. Sugarcane Rules, 1934, a licensed 
purchasing agent should be convicted for the breach 
of a rule which he was himself bound to observe, for 
example r. 10. He cannot be convicted for the 
breach of arule, the observance of which was not 
imposed upon him by law. A licensed purchasing 
agent is a different person from an occupier or 
manager of a sugar factory. i 

Cr. Ref. made by the Sessions Judge, 
Gonda. 

Mr. H. K. Ghose, Assistant Government 
Advocate, for the Crown. 

Mr. H. Dayal, for the Accused. 

Judgment.—This is a reference by the 
learned Sessions Judge of Gonda recom- 
mending that the conviction and sentence, 
(a fine of Rs. 15 or in default, two weeks’ 
simple imprisonment), passed against one 


“Ram Lochan Singh under r. 12 (2) (a) of 


the United Provinces Sugarcane Rules 
of 1934 be set aside. Ram Lochan Singh 
was the licensed purchasing agent at a 
place called Maskinwan on behalf of the 
Babhnan Sugar Mill, and it is alleged 
that when the Deputy Collector in charge 
of the Mankapur Sub-Division paid a 
visiton February 21, 1936, to this pur- 
chasing centre he found the weigh- 
bridge closed, and no notice of temporary 
closure displayed. The purchasing agent 
was absent. It appears that the day in 
question was the Sheorairi day, and that 
some of the ‘cartmen who had brought 
cane went off to perform certain religious 
ceremonies, and that Ram Lochan Singh 
went with them. The weighments were 
carried out in tke afternoon, beginning 
from 2 to 230 p.m. The learned Magis- 
trate thought that the first proviso to r. 9 
(1) of the Rules, as they then stood, had 
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“been ‘contravened, and he accordingly con- 
Victed Ram Lochan Singh ‘for an offence 
punishable under r. 12902) (a) of the. Rules. 
1- The learned Counsel for Ram Lochan 
‘Singh has pointed out that the proviso to 
r 9 (1) of the Rules of 1934 imposed 
duties only upon thé occupier or the mana- 
ger, and - that it is clear from the contents 
of r. 6 of the Rules of 1934 that a licensed 
purchasing agentis a different person from 
an occupier or manager of a sugar factory. 
It is true that r.12 of the Rules of 1934 
imposed penalties ‘alike upon managers, 
occupiers ard licensed’ purchasing agents, 
and r. 12 (2). includes within its scope a 
licensed ‘purchasing agent, As the learned 
Sessions Judge points out, however, it can 
only have been intended that a licensed 
‘purchasing agent should be convicted for 
-the breach ofa rule which he was him- 


self bound to observe, for example r. 10.. 


.I think this view js correct. The learned 
Counsel for Ram Lochan Singh has called 
my attention to the fact that the Rules of 
1934: have now been superseded by “the 
‘United Provinces Sugarcane Rules, 1936, 
which caine into effect on November 1, 1936, 
The present case, however, was decided on 
July 81 last, and was, of course, governed 
by the old Rules. It is significant that 
ithe mew r.. 6 (7) . which cdntains the 
present provisions for the action that has to 
be taken when there is a temporary suspen- 
-sion of operations, imposed certain duties 
- upon the occupier or manager or licensed 
, purchasing agent, and it appears from 
‘this.alteration that it was realised that 
-the contents of the. provisos to r. 9 (1) of 
.the-old Rules were defective in so far as 
they. omitted to lay any duty upon the pur- 
Chasing agént. 
. It is not necessary to deal with any of 
the other pdints that have been raised by 
-the learned Sessions Judge. Agreeing 
with him thata purchasing agent cannot 
be convicted for the breach ofa rule the 
- observance of which was not imposed upon 
- him by Jaw. I accept the recommendations 
‘of: the learned Sessions Judge, and set 
aside the conviction and the sentence 
passed against Ram Lochan Singh. If the 
: fine, or any part of it has been paid, it must 
` be refunded. 
e Ne Recommen dation accepted. 
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CALCUTTA HIGH COURT Š 
Appeals from Original Decrees Nos. 190 
and 256 of 1932 with Oross-objecbioh 
December 11, 1955 ' 
M. N. MugggJI, Actina C. J. AND 
7 8. K. Guosg, J. ` 
WARES ALI AND OTABRS-——P LAINTIFFS 
f -—APPELLANTS 
| versus : 
Sheikh SHAMSUDDIN alias MUNTAO 
MIA AND OTAERS— RESPONDENTS ` 

Muhammadan Law — Wakt — Lady creating wakf 
—Tauliatnamah prescribing course of succession to 
mutawalliship—"On your death your legal heirs such 
as sons and grandsons shall become mutawallis’— 
Interpretation of—Heirs in female line, whether ex- 
cluded. 

A Muhammadan lady created a wakfby building 
amosque and for defraying the expenses of the 
mosque and also certain other religious and charit- 
able purposes dedicated all her properties and con- 
She executed 
a taulictnamah in which amongst other provisions 
she laid down a course of succession to the mutawallt- 
ship and also directed that on her death two persons 
one S and another M would be mutawallis in respect 
of the wakf. S was the son of a foster son of the 


lady and M was the son of a daughter of the lady’s 


husband. Soon after the execution of this tauliat- 
namah the lady died. It was said in the tauliatnamah: 
“On your death your legal heirs such as sons and 


_grandgons, etc., shall becomé matawallis in the office 


of tbeir respective predecessors and shall get the 
said fixed remuneration. So long as the said legal 
heirs are alive other persons shall not ba (appointed) ' 


'mutawallis in your place: ’ 


Held, that thereis not much distinction in Muham- 
madan Law between males and females on the ques- 
tion of heirship and certainly nons in the matter 
of appointment to the office of mutawalli; and indeed 
the lady having expressly appointed M who was the 
son of a daughter of her husband must be taken to 
have had no particular aversion to providas the 
mutawalliship for any of the legal heirs of any of 
these petsons irrespective of the question as to whe- 


‘ther they were descendants in the male or in the 


female line. Further the passage “legal. heirs such as 
sons and grandsons, etc.” could not reasonably be con- 
strued as restricting the meaning of the expression 
“legal heirs” to the male lineal descendants, but 
the expression “sons and grandsons, etc,” was only 
e Talag of the expression “legal heirs.” [p. 262, 
col. 2.) 

A. against the decree of the Additional 
District Judge, Hooghly (at Howrah), dated 


. February 29, 1932, and against the decree of 


the Additional District Judge, Hooghly (at 
Howrah), dated July 15, 1932, respectively. 
Messrs. Chippendale, Amiruddin Ahmad, 
and Shambhunath Banerjee, for the Appel- 
lants.. . 
Dr. Bijan Kumar Mukerji, Messrs. Hiralal 
Chakravarty, Khagendra Nath Mitra and 


Pankaj Kumar Mukerjee, for the Respon- 


dents. ; 

Mukerji, Ag. C. J.—These are appeals 
preferred by the plaintiffs from the decree 
and decisions of. the Court of the Additional 





1937 


District Judge of Howrah, dated February 
29, 1932 and-Juiy 15, 1932, The suit out of 
which they have arisen’ was one instituted 
by six persons as plaintiffs under the provi- 


` sions of s. 92 of the Code of Civil Procedure 


with the sanction of the Ccllector of the 
District as provided forin s. 93 of the said 
Code. The prayers in suit were for the 
removal of a mutawalli, for accounts and for 
other consequential reliefs. i 
The wakf in connection with which this 
suit was instituted was created by one Jitan 
Bibi in 1893. She built a mosque and for 
defraying the'expenses of the mosque and 
also certain other religious and charitable 
purposes dedicated all her properties and 
constituted herself as the first mutawalli. 


In 1895 she executed a tauliatnamah in 
which amongst other provisions she laid 
down a course of succession to the 


mutawalliship and also directed that on her 


` death two persons—one Sheik Shamsuddin 


and another Sheikh Monohar Ali would be 
muiawallis in respect of the wakf. Sheikh 
Shamsuddin was the son of a foster-son of 
the lady, and Sheik Monohar Ali was the 


“gon of a daughter of the lady’s husband. 


‘the lady died. From the pleadings 


Soon after the execution of this tauliatnamah 
in 
the case it would seem that after her death 
Shamsuddin and Monohar Ali acted as 
mutawallis. In November 1921, Monohar 
Ali died leaving as his heirs a son and three 
daughters. The defendant No. 2 is the 
son: one of the daughters was one Meher 
Afzoon who was the wife of the plaintiff 
No. l and mother of plaintiffs Nos. 4 and 5: 
the other two daughters are the defend- 
ants Nos. 3 and 4 in this suit. It also 
appears from the pleadings that since the 


` death of Monohar Ali, defendants Nos. 2, 


3 and 4 with Meher Afzoon, as heirs of 
Monohar Ali acted with Shamsuddin as 
mutawallis and that the plaintiff No 1 
Munshi Abbas Ali who happens to be the 
husband of Meher Afzoon associated himself 
with them. Itis further said in the plead- 
ings that on Meher Afzon’s death the 
plaintiff No. 1 stepped into her place. 
The aforesaid three plaintiffs together 
with three other persons, six in all, as I 
have already stated, instituted the present 
suit. The other three plaintiffs were 
plaintiff No.2 who is the Imam of the 
mosque, plaintiff No.3 the Moazzen of the 
mosque and plaintiff No.6 who is a shop- 
keeper, a member of the Muhammadan 
public. Defendant No.1 in the suit is the 
said Sheikh Shamsuddin. 

Several issues- were framed in the suit 
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and thuse which related to the merits of 
the case as against, the defendant No. 1 

were all decided in favour -of the plaintiffs 
by Mr. R, O. Sen—Additional District: Judge 
of Howrah—by a judgment, dated February 
29, 1932. The learned Judge,’ however, 

dismissed the suit upon the ground that 
the first issue which raised the question of 

validity of the sanction required for a suit 
under 3.92 of the Code of Civil Procedure 
had to be-decided against the plaintiffs, 
He held that the sanction that had been 

accorded to the suit was not enough in 
view of the decision of the Judicial 
-Committee in the case of Prem Narain 
v.' Ram Charan (1) The Public Suits 
Validation Act of 1932. having heen 
passed, the plaintiffs applied to Mr. S. N. 
Modak—the successor of Mr. R. C. Sen—to 
‘have the suit re-opened for fresh orders. 
This application was granted and the 
learned Judge Mr. Modak held that inase 
much as the suit had to proceed from the” 
stage at which it had been left by his 
predecessor, all the findings of his pre- 
decessor - should be accepted by him as 
‘correct'and he would only deal with the 
-suit in so far as new question cameto be 
argued before him. He héld that any 
judgment which he would pass in the 
suit would have to be regarded as supple- 
mentary to the judgment which had been 
recorded by his predecessor. He dealt 


“with the suit on this footing and eventually 


disposed of it by an order which he record- 
ed in these words: 

“Tt is accordingly ordered that defendants Nos. 1 
and2 beremoved from mutawalliship in respact of 


- the trust property in question, that steps be taken 


for appointment of one or more trustees, that 
accounts and enquiries be directed and steps be 
taken for settling a scheme,” 

The plaintiffs then preferred these 
appeals from the aforesaid decisions; and 
during the pendency of the appeals the 
plaintiff No. 1 died and upon that the plaint- 
iff No.4 came to be substituted in his 
place. . 

Two contentions have been put forward 
before us on behalf of the appellants in 
support of the appeals. So far as the 
decretal order referred to above is con- 
cerned, that is not challenged on behalf of 
any of the parties and that order, there- 
fore, must be treated as final. The first 
contention that has been urged on behalf 
of the appellants is that the Oourt below 

(1) 36 O W N 257; 136Ind. Cas. 461, 9 O WN 53; 
ATR 1932 P C 51:35 LW 22; 550 L J 54; (1932) A 
LJ 182;62 ML J 249; 34 Bom. L R 491; Ind. Rul, 
(1932) PO 125; 59 I A 121; 1932) M W N 685; 53A 
990 (PO. 
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has misconstrued the tauliainamah in so far 
as the said Court has purported to hold that 
plaintiffs Nos. 1,4 and 5 are not entitled 
to the office of mutawallt under the terms 
of the tauliatnamah; and the second conten- 
tion urged on behalf of the plaintiff relates 
to a certain order as to costs which is to be 
found in the judgment of the District Judge 
Mr. Modak. 

With regard to the first contention, 
the position seems to be this: In the 
tauliamamah Jitan Bibi declared that she 
would remain the mutawalli during her 


lifetime and ‘that, ae already stated, after, 


her death, Sheikh Shamsuddin and Sheikh 
Monohar Ali would stepin as mutawallis. 
Thereafter after certain remunerations were 
provided for it was said in the tauliatnamah: 
` “Qn your death your legal heirs Such as sons 
and grandsons, etc., shall beccme mutawallis in the 
office of their respective predecessors and shall get 
the said fixed remuneration. So long as the said 
-legal heirs are alive, other persons shall not be 
(appointed) mutawallis in your place”. 

The eligibility of a person to claim to be 
appointed a mutawallt in respect of the 
.wakf in accordance with the terms of this 
tauliatnama depends upon the meaning 


that he is to be given to the expression - 


“legal heirs” as contained in this clause of 
the tauliatnamah. Mr. R. ©. Sen in. his 
judgment dealt with this matter under 
Issue No. 3. He observed thus: 
“I hbavè found that plaintiff No.1 did, for a short 
while, manage the affairs of the mosque, There is 
practically speaking mo evidence that any female 
children of Monohar Ali or that the children of the 
first wife of plaintiff No, 1 ever acted as mutawalli, 
but the decision on this point really depends on 
the construction of the tauliatnameh. The words 
~ mentioned in it are: your legal heirs such as sons 
and grandsons, etc...In this connection my attention 
was drawn to the ruling reported in Panchubala 
~ Debi v. Jatindra Nath Goswami (2). But that case 

referred to a Hindu family and to a question of 
ordinary inheritance. In the present instance, the 
parties are Muhammadans, and in the matter of 
mutawalliship Jitan Bibi was entitled to prescribe 
the succession to the office in any way she liked, 
In my opinion the tauliatnamah excludes the female 
heirs of Monohar Ali and defendant No. 1 from 
succession to mutawalliship. Accordingly I find that 
the plaintiffs Nos. 1,4and 5 are not entitled to the 
office of mutawalli under the terms of the tauliat- 
namak", 

As already stated, Mr. Modak proceeded 
on the footing of these findings and he 
expressly said in his judgment that all the 
findings arrived at by his predecessor must 
be accepted as final, and he further said: 

. “I must also accept my predecessor's finding to 
the effect that plaintiff No. 1 is not entitled to be 
appointed as a mutawalli.” 


These remarks of Mr. Modak may not 


(2300 WN £21; 98 Ind, Oas. 173: 43 ; 
AIR 1926 Cal. 993, i LL 
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unreasonably be construed asn 
in our opinion, they do in fact : 
was upholding the decision 
decessor Mr. Sen to the effect 
Nos. 1,4 and 5 were not e: 
office of the mutawalli unde! 
the tauliainamah. It is thes 
judgments of Mr. Modak an 
that are challenged before u 
the appellants. 

We have read the tauliatna: 
and we must say that we are u 
with the Court below in the vi 
taken of this matter. In the 
is well-known, there is nct mt 
in Muhammadan Law betwe 
females on the question of 
certainly none in the matter o: 
to the office of mutawalli; a 
lady having expressly appoi 
Ali who was the son of a de 
husband must be taken to 
particular aversion to provide 
ship for any of the legal heirs 
persons irrespective of the 
whether they were déscendan 
or in the female line. Next] 
“legal -heirs such as sons 
ete.” cannot reasonably. be 
restricting the meaning of 


, “legal heirs” to the male line: 


but in cur opinion the expre. 
grandsons, etc.” is only illc 
expression “legal heirs.” T 


. view, we think we must 


decision of the 
must be set 


Court belor 
aside and i 


. proceedings that will now 


pursuance of the decree that 
the observations of the s: 
regard to this matter will nc 
attention to. 

We have been asked to c 
the other clauses of the tauli 
construe them as giving 
certain rights to some of © 
cerned in the case. We ar 
to go into those questior 
have not yet been dealt wi 
below. 

The second contention 
urged before us relates toi 
Mr. Modak has made refusi 
plaintiffs their costs and of 
eslaie. We are unable to se 
tion for the refusal. The su 
ly bona fide one. It wa 
far back as 1924 and 
proceedings it has been 
allegations of the plaintifs 
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defendant No. 1—and for the matter of that 
as against the defendant No. 2 as well both 
of whom have been ordered to be removed by 
the Court below—have been substantiated. 
In such circumstances it is only proper that 
the plaintiffs should have all their costs 
allowed out of the funds of the estate. 

The result is that the decree passed by 
Mr. Modak on July 15, 1932, will be modified 
in the manner indicated in this our judg: 
ment. We find that in that decree Pleader's 
fee of Rs.50 onlyhas been allowed to the 
plaintiffs. We donot find that there is any 
basis for this item. Pleader’s fee should be 
calculated and inserted in the said decree 
according to the ordinary scale. 

The appellants are entitled to their costs 
in this Court (hearing fee one set) the same 
also coming out of the estate. 

„The cross-objection not being pressed is 
dismissed, but without any order for costs. 

D. | Decree modified. 





OUDH CHIEF COURT 
Civil Appeal No. 6 of 1935 
March 1, 1937 $ 
Nanavurty AND SMITA, JJ. 
Musammat JANKA KUER AND OTAERS 
— DEFENDANTS —APPELLANTS 
versus 
Thakur ANANT SINGH—Ptaintire— 
RESPONDENT 

Oudh Rent Act (XXII of 1886), s. 108, el. (10-a)— 
Applicability of—Suit for recovery of holding by 
one who has never been in possession of it—W he- 
ther barred from cognizance of Civil Court— 
Evidence Act (I of 1872), ss. 91,92—Registered lease, 
if can be varied by later unregistered agreement— 
Oudh Courts Act (IV of 1925), s. 12 (2)— Appeal under 
—Point not taken before Single Judge, if can be enter- 
tained, 

The word “or” ought not to appear in cl. (10-2) 
of s. 108, Oudh Rent Act, after the words “under the 
third proviso to s. 30-A”, and cl. (10-a) is confined 
to suits under the third proviso to s. 30-A. Olause (10- 
a) has no application to a suit for the recovery of 
possession of a holding by one who has never been 
in possession of it and such a suit is not, therefore, 
barred from the cognizance of a Civil Oourt by the 
contents of that clause, |p. 264, col. 2.] 

It is doubtless true that if a contract is contained 
in several letters, all the letters in which it is con- 
tained must be proved, and that s. 91 of the Evidence 
Act, applies equally to case in which contracts, 
grants or dispositions of property are contained in 
one document and to cases in which they are con- 
tained in more documents than one. But when the 
agreement in question cannot be admitted in evi- 
dence owing to its not having been registered, it 
is not permissible to vary the terms ofa registered 
lease by a later unregistered agreement. Afsar 
Jehan Begam v. Becha Lal <7), relied on. [p, 266, col. 
1. 

Nepal referred to-] 

appeals under s. 12 (2), Oudh Courts Act, the 
Court will not entertain any point not taken before 
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the Judee Erom whose decision the appeal is pre- 
ferred. 

C. A. against the order of Mr. Justice 
Srivastava, dated August 22, 1934. 

Mr, R. B. Lall, for the Appellants. 

Mr. P. N. Chaudhari, for tbe Respond- 
ent, 


Judgment.—This is an appeal under 
s. 12 (2) of the Oudh Courts Act against a 
decision dated August 22, 1934, of the learn- 
ed Acting Chief Judge. The decision is 
reported in Anant Singh Thakur v. Ganga 
Baksh Singh Thakur, 11 O. W. N. 1184 (1). 

The suit was brought by one Thakur 
Anant Singh against one Thakur Ganga 
Baksh Singh for possession of certain 
zamindarit property for which the plaintiff 
was said to have been given a theka on 
April 19, 1929, mesne profits to the extent of 
Rs. 100 were also claimed. The lease, 
according tothe plaint, was for a period 
of fifteen years, and provided for an 
annual payment of Rs. 250. On that same 
day a separate agreement is said to have 
been entered into, between the parties 
under which the thekadar was to sue one 
Hem Singh for arrears of rent due to 
Thakur Ganga Baksh Singh, and pay over 
to the latter anything that he succeeded 
in realising from Hem Singh. Admittedly 
Anant Singh did not take any steps to 
carry out the terms of this agreement, and he 
did not obtain possession of the leased prop- 
erty. The learned Munsif found the plaint- 
iff entitled to no relief, and accordingly dis- 
missed his suit with costs. The plaiatiff 
appealed but his appeal was dismissed by 
the learned District Judge. Tue plaintiff 
then preferred a second appeal in this 


‘Court, and that appeal was allowed by 


the learned Acting Chief Judge, who dec- 
reed the plaintiff's suit, with costs in all 
the Courts. It is against that decision that 
this present appeal was preferred by the 
defendant under the provisions of s. 12 (2) 
of the Oudh Couris Act. Thakur Ganga 
Baksh Singh, the original defendant, has 
since died, and is now represented by his 
widow Musammat Janka Kuar ; one Thakur 
Pattu Singh, who is described as the son 
of Hem Singh, and appears fromthe sub- 
stitution application to claim under a will 
executed by Thakur Ganga Baksh Singh; 
and Musammat Lali Debi, the daughter of 
Thakur Ganga Bakhsh Singh. 

The procedure adopted by the parties in 
executing two separate documents on 


(1) 11 O W N 1184; 151 Ind, Oas, 1010; 7 RO 156; A 
T R 1934 Oudh 447; 18R D 487, 
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‘April 19, 1929, the agreement being in modi- 
fication of the terms of the theka was 
distinctly peculiar. The terms embodied 
in the agreement could perfectly well have 
been included in thetheka. This much was 
conceded by the learned Counsel for the 
respective parties. However, the parties 
chose to adopt this peculiar procedure, 
and most of the trouble in the case has 
„arisen by reason of it. The learned Munsif 
took the view that as the plaintiff did not 
perform the duties imposed upon him by 
the agreement, the lease became “illegal 
and inoperative.” Incidentally he came 
tothe conclusion that the agreement did 
not require to be registered, but he said 
that even it wasinvalid for want of regis- 
tration, the defendant was entitled under 
s. 92 (3) of the Evidence Act, to prove an 
oral agreement showing that the lease was 
subject to a condition precedent. The 
learned District Judge did not definitely 
decide whether the agreement required re» 
gistration, though he said that the argu- 
ment that it was inadmissible’ for want of 
registration “not without force.” The 
learned District Judge clearly wrote, “ad- 
migsible’, at this point in his judgment 
by a clerical mistake for inadmissible”. 
He agreed with the learned Munsif, how- 
ever, that the alleged agreement was 
proved by oral evidence, and that it had 
rightly been taken into account by the 
learned Munsif. He accordingly dismissed 
the plaintiff's appeal. Before the learned 
Acting Chief Judge the learned Counsel 


s. 92 of the Evidence Act does not apply, 
as there isno question of the admissibility 
of any oral agreement or statement. He, 
however, supported the judgment of the 
District Judge on the ground that the 
theka Ex.1, and the agreement, Ex. A-1, 
were both executed on the same date and 
ought to be treated as part of one transac- 
tion. He further contended that the agree- 
ment Ex. 1, did not require registration. 
The learned Acting Chief Judge held that 
the agreement required registration, and 
that not having been registered, it was in- 
admissible in evidence, and that the learn- 
ed District Judge was, therefore, wrong in 
dismissing the plaintiff's claim on the 
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the Oudh Rent Act, but that contention was 
repelled by the learned Acting Chief Judge, 
who inthe end, as we. have mentioned 
already, allowed the plaintiff's appeal, and 
decreed his suit, with costs in all the 
Courts. 

As regards the point taken with regard 
tos. 108, cl. (10-a) of the Oudh Rent Act, 
the position is curious. We have discover- 
ed that the copy of thé Act that was placed 
before the learned’ Acting Chief Judge 
wrongly contained the word “or” after the 


‘words “under the third proviso tos. 30-A.” 


We have ourselves seen copiesof the Act 
in. which the word “or” appears at the point, 
put we are satisfied that that isa mistake. 
Section 30-a and also cl. 10-a of s. 108, were 
introduced into the Oudh Rent Act by the 
Oudh Rent Amendment Act IV of 1921 
which was published in Part VII of the 
Government Gazette of these Provinces 
dated February 11, 1922. The section of the 
Amending Act. which introduced cl. (10-a) 
into s. 108, is s. 53 (4) and. the Gazette 
i that the new cl. (10-2); was printed 
thus — 

“Under the third proviso the s. 30-A, for the re- 


covery of the occupancy of a holding or part there- 
of, and for compensation for dispossession.” 


The clause in question is printed in the 
same way in the copy of the Amending 
Act which appears in the ‘Collection of the 
Acts passed by the Local Legislature of the 


“United Provinces of Agra and Oudh in the 
. year 1921” which was printed in 1922 by 


-the Government Press at Allahabad. As 
for the defendant-respondent conceded that - 


we have said, we have seen-copies of the 
Oudh Rent Act. which print the word “or” 


. after the words “Under the third proviso 


to s. 30-A", in cl. (10-a) of s. 108 of the Act. 
In particular the well-known commentary 
on the Oudh Rent Act, (Rent Law in Oudh”) 
by Messrs. M. P. and R. P. Saksena prints 
the word “or” in the text of the Act st 
p. 452, but in the commentary at p. 661, 
cl. (10 a) is printed without the word “or” at 
the point in question. We are satisfied 


- from the version printed in the Government 


G 


ground that he failed to perform the condi- | 


tion embodied in the agreement. At a very 
late stage it was further contended before 
the learned Acting Chief Judge 
learned Counsel for the defendant thatthe 
_ suit was not cognizable by a Civil Court b 


by the’ 


Gazette and in the Collection of the Acts 
that we have referred to above that the 
word “or” ought not to appear in cl. (10-a) 
of s 108, after the words “under the third 
proviso.to s. 830A,” and it follows that 
cl. (10-a) is confined to suits under the third 
proviso tos. 30-A. Jt so happens that this 
was precisely the conclusion arrived at by 
the learned Acting Chief Judge, though, 
as we have said, the version of cl. (10-a) that 


; y: was put before him contained the word 
reason of the provisions of s. 108 (10) (a) of = 


“or” at. the point in question, and he only 
4 
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arrived af his conclusion. By construing 
the word “or” as meaning “or in other 
words,” the learned Acting Chief Judge 
said that the use of the word “or” after 
the words “s. 30 A”, does not appear to 
be very happy. As we have shown, ‘the 
word “or” really ought not to be printed 
at all after the words “s. 30-A." There- 
sult is that we are in agreement with the 
learned Acting Chief Judge that cl. (10-a) 
of s. 108 of the Oudh Rent Act has no 
application toa suit like the present one 
for the recovery of possession of a holding 
bv one who has never been in possession 
of it, and the present suit was, therefore, 
not barred from the cognizance of a 
Civil Court by the contents of that 
clause. 

It was conceded before us that the agree- 
ment Ex. A-1 was inadmissible for want of 
‘registration, but the learned Counsel for the 
‘respective parties differed as to the effect 
of the inadmissiblity in evidence of that 
agreement. The contention of the learned 
‘Counsel for the appellants was that the 
‘learned Acting Chief Judge himself regard- 
‘ed the lease Ex.1 and the agreement Ex. 
A-las constituting one transaction, and 
‘In these circumstances, it was contended, 
‘the inadmissibility in evidence of the 
agreement carried with it the failure cf 
‘the whole transaction. The learned Coun- 
sel referred us to Explanation 1 and 
Illustration (a) of s. 91 of the Evidence 
Act, and he further relied upon the 
following authorities: — 


John Cowie and others v. William Remfry’ 


and others, 3 M. I. A. 448 (2) (the judgment 
begins at p. 460*, and the particular 
passage relied upon is at p. 467*); Thomas 
Hussey v. Horney Payne and G. M. Horne 
Payne, His Wife, (1879) L. R. 4A. O. 31, 
(3), Bristol Cardiff ond Swansea Aerated 
Bread Company v. Maggs, L. R. 44 Ch. D., 
616 (4). 

The learned Counsel for the respondent 
on the other hand, contended that the in- 
admissibility in evidence of thè agree- 
ment Ex. A-1 has the effect of leaving 
standing unmodified the lease Ex. 1, and 
that, therefore, the leained Acting Chief 
Judge was right in decreeing the plaintiff's 
suit. He referred us to the following 


ae 3 M IA 448; 5 Mov. P O 232; 10 Jur, 789; 1 Sar. ` 
(3) (1879) 4 A C 311; 48 L J Ch. 846; 411, T 1: 2 
WR 585 f 7 


(4) (1890) 44 Oh. D 616. 
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authorities:— 

Tika Ram v. Deputy Commissioner of 
Barabanki, L. R. 26 I. A.97 (53, Saiyed 
Abdullah Khan v. Saiyed Basharat Hussain, 
L. R. 401. A. 31 (6), Afsar Jehan Begam 
and another v. Beche Lal and others, 
I. L. R. 7 Lucknow, 16 (7). 

In the first of the cases relied on by the 
learned Counsel for the appellants a 
transaction was in question which was held 
to have been contained in two separate 
notes, between which there was a material 
variation. It was said, (vide p.467*) that the 
consequence followed, from all the legal 
principles, that no binding contract had 
been effected. 

In the second case two letters were in 

question asto which it was said, (vide 
‘p. 320-321 T):—~ : 
i “Now, my Lords, the conclusion I draw from that 
is this, that we have here the appellant himself 
telling us that the two original letters, which, if 
you took them alone without any knowledge 
supplied to you of the other facts of the case, might 
lead youto think ‘that they represented and amount- 
ed to a complete and concluded agreement, yet 
really were not a complete and concluded agreement, 
that there were to be other terms which at that 
time had not been agreed upon, that efforts were 
made afterwards to settle those other terms, and 
that these efforts did not result in a settlement of 
these other terms. The consequence, therefore, of 
the wholeis, that it appears to me not only that 
there is no note in writing, according, to ‘the statute 
of Frauds’, of that which was a completed agreement 
between the parties, bul that there wasin point of 
fact no completed agreement between the parties,” 

In the third case also two letters were in 


question and with regard to them it 
was held, (we quote from the head- 
note): 


“Although those two letters would, if nothi 
else had taken place, have been sufficient evidan 
of a complete agreement, yet the company had them- 
selves shown that the agreement was not complete 
by stipulating afterwards for an important addi- 
tional term, namely, the restriction on M.'s carrying 
on busines, which kept the whole matter of purchase 
and sale ina state of negotiation only; and that M. 
was therefore, at liberty to put to end to the 
negotiations by withdrawing his offer, though 
within the ten days mentioned in his letter,” 

Coming now to the cases relied on by 
the learned Counsel for the plaintiff- respon- 
dent, | two unregistered ruqqas were in 
question in the first case. With regard to 
them, their Lordships said at p. 100f.— 


(5) 26 I A 97; 26 O 707; 30 W N573:1 

699; 7 Sar, 520 (P. O). ~ PUR 
(6) 40 I A-351; 17 Ind. Oas. 737; 35 A 48: 170 WN 

233; 13 M L T 182; (1913) M W N 131: 17 O LJ 819. 14 

Bom. L R 432; 25 M L J 91 (P, 0). i 
(7) 7 Luck. 16; 132 Ind, Cas. 66; SO W N 279: Ind, 


Rul. (1931) Oudh 226; A T R 1931 Oudh 288, 


* Page of 3M. I. A—[Rd,] 
t Page of (1879) L. R. 4 A. O,~[#d.] 
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- Counsel for the appellants. The 


266 


“It was urged thatthe rukkas, though not regis- 
tered, fettered the equity of redemption. The learned 
District Judge was of that opinion clearly. But their 
Lordships had a difficulty in understanding how 
an unregistered instrument which the statute 
declares isnot to affect the mortgaged property 
can fetter the equity of redemption in that pro- 
perty. It seems to be & contradiction in berma," 


In the second case it was held that a 
written but unregistered agreement made 
after a mortgagor had given up possession, 
under a lease by the mortgagee as to the 
mode in which the rents and profits should 
be dealt with was inadmissible n evi- 
dence under the Registration Act, III of 
aT the third case, which was decided by 
a Bench of this Court it was held, to quote 
from the head-note, that “Ifa document 
is required to be registered, its terms can- 
not be varied by a later unregistered agree- 
ment.” 
Tt is doubtless true that if a contract is 
contained in several letters, all the letters 
in which it is contained must be proved, 
and that s. 91 of the Evidence Act applies 
equally to cases in which contracts, grants 
or dispositions of property are contained in 
one document and to cases in which they are 
contained in more documents than one. 
This much appears in Expl. 1, and illustra- 
tion (a) themselves of s. 91 of the Evidence 
Act, but the difficulty in the present case 
is that the agreement Ex. A-1 cannot be 
admitted in evidence owing to its not hav- 
ing been registered, so that the point at 
issue cannot be solved by a mere refer- 
ence tothose provisions of the Evidence 
Act. The inadmissibility in evidence of 
Ex. A-l seems to us also to prevent the 
application of the principle laid down in 
the rulings relied upon by the learned 
Case 
would be otherwise, of course, if that agree- 
ment were admissible in evidence, since in 
that case regard would haveto be had 
tothe contents both ofthe lease Ex. 1 
and the later agreement Ex. A-1. Of the 
rulings relied upon by the learned Counsel 
for the plaintifi-respondent the first to 
some extent supports his contention, but 
the second does not appear to us to be 
helpful in deciding the precise point that 
is before us. The third ruling, however, 
appears tous to be distinctly in point, 
since here we are concerned with a re- 
gistered lease, the terms of which it is 
sought to vary by a later unregistered 
agreement. That according to the Bench 
decision of this Court, is not permissible. 
The learned Acting Chief Judge seems 
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to have assumed that if the agreement 
Ex. A-l was inadmissible in evidence for 


want of registration, the effect was to leave. 


Standing the lease Ex. 1 without any con- 
ditions. We are inclined to think that it 
was’ not contended before him that the 
effect would be the failure of the entire 
transection. In any case for the reasons 
we have given we agree with the view 
taken. by the learned Acting Chief Judge. 

One point remains. It was urged before 
us Dy the learned Counsel for the appellants 
that the plaintiff's claim for mesne profits 
ought in any case not-to have been decreed 
since in his appeal before the learned 
District Judge he distinctly said in the 
grounds of appeal that he limited his 
appeal to recovery of possession, and paid 
court-fees for that relief alone. In his 
gronods of appeal, however, in the appeal 
that was decided by the Jearned Acting 
Chief Judge there was no such relinquish- 
ment of the claim for mesne profits, and 
it was prayed that the decrees of the 
Courts below be discharged, and that the 
suit be decreed with costs There is noth- 
ingin the judgment of the learned Acting 
Chief Judge to indicate that this point was 
raised before him. Had it been raised we 
think that he would undoubtedly have 
mentioned it, and dealt with it, and in 
these circumstances we think that we 
ought to follow the usual practice of this 
Court in appeals under s. 12 {2) of the Oudh 
Courts Act, and decline to entertain any 
point which was not taken before the 
learned Judge of this Court from whose 
decision the appeal has been preferred. 

The result is that we dismiss this appeal, 
with costs. 

N. ; Appeal dismissed. 


————— 


NAGPUR HIGH COURT 
Second Civil Appeal No. 229 of 1933 
March 3, 1936 
Boss, J. 
JAGANNATH AND ANOTHER—PLAINTIFFS— 
APPELLANTS 
versus 
JAMNAVALLABH—Dzrsapant No. 1— 
RESPONDENT 
Debt—Existing debt payable at a future date, if 
can be attached—C. P. Land Revenue Act (II of 
1917), s. 160 (1)—Civil Procedure Code (Act V of 
1908), s. 60, O. XXI, r. 46—Attachment of share in 
village profits before it accrues due—Sale—Validi- 
ty—Garnishee denying debt—No investrgation—Sale 
—Right to object in subsequent suit by purchaser, 
An existing debt, though payable at a future date, 
may be attached, whilst salary, wages, or money 
accruing due may not, | : 5 
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The rights of a co-sharer to village profits do not 
accrue till the end of the agricultural year. The 
rights are not ascertainable until the year has ended. 
` Therefore, the share of a co-sharer in village profits 
before the first day of the agricultural year next 
following is only a mere right to sue and a sale in 
pursuance of it is of no effect. Bapu Sakharam v. 
Shrinandan Lal (8) and Ghisulal Ganeshi Lal v. 
Ghumbirnath Pandya (4), referred to. Lachhmi 
Narayan v. Dharamchand (2), distinguished. 

A Court cannot sell what hes not been attached. 
If what was attached had not accrued at the date 
of the attachment, then what is later sold in virtue 
of that attachment is a mere right to sue. 

Where a garnishee denies the debt but does not 
ask the Court to have the matter investigated, the 
garnishee can raise the matter in a subsequent suit 
by the purchaser. 


A. from the appellate decree of the 
Court of the District Judge, Hoshangabad, 
dated March 23, 1933, in Civil Appeal No. 
63 of 1931, reversing that of the Court of the 
Sub Judge, 2nd Class, Seoni Malwa, dated 
March 17, 1931, in Civil Suit No. 120 of 1929. 

Mr. P. N. Rudra, for the Appellant. 

Messrs. W. B. Pendharkar and Y. G. 
Moghe, for the Respondent. 


Judgment.—It is not necessary for me 
to enter intoall the questions which have 
been raised in this appeal, as I find it is 
possible to decide the appeal on the only 
point which has been decided against the 
plaintifis-appellanis in the lower Appel- 
late Court, I will, therefore, give only those 
facts . which are relevant for the decision 
of that point. The plaintifs sued for 
Rs. 195-2 being the village profits 
for the year 1926-27. The first defendant 
who is the only contestant in this appeal, 
was the lambardar of that village. One 
Ganpatsingh, who is now dead, had a 
as. 14-8 share in this village. He trans» 
ferred half of this tu one of his sons, 
. Sitaram, and, so far as that transfer is 
concerned, the plaintiffs have accepted it 
for the purposes of this litigation. We are, 
therefore, left with the remaining as. 7-4 
share which Ganpatsingh had in the 
village. The plaintiffs obtained a decree 
against him, and in execution attached 
this as. 7-4 share in the village profits for 
the year 1926-27. A prohibitory order was 
served on the first defendant in due course 
and on August 8, 1928, the attached share 
of the profits was sold and purchased by 
one Ramratan. On October 5, 1928, Ram- 
ratan assigned his rights tothe plaintiffs, 
and the present suit has been brought 
because, the first defendant refuses to pay 
the plaintiffs the profits relating to this 
share. 

The lower Appellate Court has decided 
. the case against the plaintiffs on the ground 
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that at the date of the attachment the 
right to the profits had not acerued, and 
so what was attached was a mere right to 
sue. The only question is whether bhis 
is right. Unders. 160, sub-s. (1) of the 
Central Provinces Land Revenue Act, 
it is enacted that limitation for a suit for 
the recovery of a share of profits between 
a lambardar and his co-sharers shall be’ 
three years, and that time shall begin to 
run from the first day of the agricultural 
year next following that to which the suit 
relates. The suit relates to the profits 
of the year 1926-27. The agricultural year 
ended on May 31, 1927. Therefore, under 
s. 160 (1) the right to sue accrued on 
June 1, 1927. The attachment was made 
on May 12, 1927, and consequently the 
right to these profits had not then accrued. 

A distinction was drawn in the arguments 
between rights which have not yet accrued 
and existing rights which, though payable 
ata future date, have actually accrued on 
the date of the attachment. A number of 
authorities have been cited in that behalf, 
but I need refer only to the Privy Council 
ruling in Syud Tuffuzzool Hossein Khan v. 
Raghunath Pershad (1) where the princi- 
ple is enunciated. What their Lordships 
state is that an existing debt, though pay- 
able at a future date, may be attached, 
whilst salary, wages, or money accruing due 
may not. The whole crux of the matter 
lies there, whether these rights had actually 
accrued due or not. | 

In my opinion the rights of a co-sharer to 
village profits donot accrue tiil the end 
of the agricultural year, as stated in 
s. 160 (1) of the Land Revenue Act. It is 
notamere postponement of the date on 
which the rights may be recovered, the 
rights themselves are not ascertainable till 
that date. Tke lambardar has the right to 
set off items expended for the purpose of 
collection of these profits, and it may be 
that at the end of the year one single 
item will convert a right. intoa lability. 
It is impossible to say before the year 
ends exactly what items may crop up at 
any particular moment of time. ‘Lherefore 
the rights are not ascertainable until the 
year has ended. 

It is well established that what can be 
attached andsold isa debt in the sense 
of a liquidated or ascertained sum. The 
ruling in Lachhmi Narayan v. Dharam 
Chand (2), which has been cited on behalf 

(1) 14M I A 40 at p. 50; 7 B L R 186; 2 Suther 434; 
2 Sar. 656 (P, C 


0). 
(2) 22 N L R 108; 97 Ind, Oas. 189; 9 NL J 100; A I 
R 1926 Nag. 296, 
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ofthe appellant is perhaps distinguish- 
able on the ground that although the sum 
had not been ascertained on the date of 
suit, it was still capable of exact computa- 
tion. Noquestion arose there as to whe- 
ther the suit had been brought before 
the end of the agricultural year. If it 
is brought after theend ofthe year, then 
“even though the sum may not have been 
ascertained, it is capable of exact ascer- 
tainment. But as] have explained, when 
the suit is brought before that, it is not 
capable of ascertainment. It is impossible 
to say what they will be, and in fact 
whether there will be any rights at all, or 
whether, on the other hand, there will be 
a liability. I am supported in this view by 
Bapu Sakharam v. Shrinandan Lal (3). and 
also by Ghisulal Ganeshi Lai v. Ghumbir- 
nath Pandya (4), which although a suit for 
accounts by a principal against his agent 
comprises the same principle as would be 
applicable in a suit by a co-sharer against 
the lambardar for village profits. 

It is next urged that this objection 
should have been raised in the objection 
proceedings, and since it had not been 
raised there, it cannot be raised now. I 
find, however, from the endorsement on 
the warrant of attachment, Ex. P. 2, 
that the defendant had stated there that 
Ganpatsingh hadno share in the village, 
and he objected to paying the profits to his 
representative-in-interest. He’ also stated 
that he would appear in Court on the date 
of hearing, and make a statement. He 
appeared in due course, and made the same 
statement in Court. In Pannalalv. Bhagi- 
rathibai (5) it has been pointed out that 
the executing Court has no jurisdiction to 
compel the garnishee todeposit the debt 
into Court, if he denies it and informs the 
Court accordingly, nor can it order attach- 
ment and saleofthe garnishee’s property 

. for its recovery in execution of a decree. 
It goes on to state that the Court is not 
bound tosatisfy itself by inquiry as to 
the existence of the debt. It can still order 
thesale for whatever itis worth. This is 
exactly what has happened in this case. 
The Court did not inquire into the claim. 
It merely ordered the sale for what it was 
worth. A passage from Mulla's Civil Pro- 
cedure Code was cited where itis stated 
that, if the garnishee chooses to have the 


(3) 19 N L J 16; 167 Ind, Cas. 843; 9 R N 223, 
. (4) 62 C 510 at p. 519; 164 Ind. Cas, 111; 39 O WN 
“606; 9 R C 137. 
_ (5) 20 N LR 11; 78 Ind, Oas; 601; A IR 1924 Nag' 
98. er hoe 
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“matter investigated and there is a deci- 


sion against him, then that decision be- 
comes final, unless he files a declaratory suit 
within a year. But that position does not 
arise here, as the gurnishee did not ask to 
have the matter investigated and there 
is no. investigation or decision on the 
point raised by him. Consequently - the 
ruling in Pannalal v. Bhagirathibai (5) 
applies. It is supported also by other rul- 
ings quoted by Mulla at p. 756 of his Code 
of Civil Procedure. Therefore the matter 
can be investigated in this suit. 

The last point urged, ro far as this matter 
is concerned, is that even if the right to 
the profits had not accrued at the date of 
the attachment, it had certainly accrued at 
the date of the sale andat the date of the 
suit, and therefore, the present suit would 
lie. Ido not agree. A Court cannot sell 
what has not been attached. If what was 
attached had not accrued due at the date 
of the attachment, then what is later sold 
in virtue of that attachment is a mere 
tight to sue. That, as Ihave pointed out, 
is not allowed by law. Therefore, the entire 
right has to be decided with reference to the 
rights of the plaintiffs or their predecéssors, 
as they existed at the date of the attach- 
ment. 

The judgment of the lower Appellate 
Court ie right, and the appeal is dismissed 
with costs, 

Ne Appeal dismissed. 


eaaa anan 


OUDH CHIEF COURT 
Execution of Decree Appeal No, 51 of 1935 
February 17, 1937 
NANAVUTTY AND THOMAS, JJ. 

SHEO GO PA L—OBIEOTOR— APPELLANT 


versus 
Firm GANESH DAS-RAMGOPAL— 
DEOREE-AOLDER—RESPONDENT 

Civil Procedure Code (Act V of 1908), ss. 2 (11), 53 
—Joint Hindu family—~Decree against one member— 
Surviving co-parceners, if legal representatives—Lia- 
bility to pay decree against deceased judgment-debtor, 
on whom devolves—Hindu Law—Debts. 

Surviving co-parceners of a joint Hindu family are 
not bound by the decree against one member of the 
family and on no construction of the term “legal 
representatives" can members of a joint Hindu 


_family be brought within the definition as contained 


in s. 2, cl. IL of the Code of Civil Procedure. Sec- 
tion 53 of the Code of Civil Procedure imposes the 
liability to pay the decree on the son or other 
descendant of the judgment-debtor and not on any 
collateral of the judgment-debtor, such ashe brother 
of the deceased. The decree-holder can proceed only 
against the assets of the deceased in the hands of 
his sons. Diwan Dwarka Das v. Diwan Krishan 


. Kishore (1) and Chunilal Harilal v. Bai Mani (2), 
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followed, Ganesh Sakharam v. Narayan Shivram 


Mulaye (3Jand T., S. Nagappa Nadar v. T. 8. Karup- 
piah Nadar (4), distinguished. 


Ex. D. A. against the order of the Addi- 
tional Civil Judge, Lucknow, dated February 
28, 1935, upholding that of the Munsif, South 
Lucknow, dated November 15, 1934. 

Mr. M. H. Kidwai, for the Applicant. 

Mr. Ali Jawad, for the Respondent. 


Judgment.—This is an appeal against 
an appellate order of the Court of the 
learned Additional Civil Judge of Lucknow 
affirming the order of the Court of the Munsif 
of South Lucknow, which directed that the 
name of the objector Sheo Gopal be 
brought on the record as one of the 
legal representatives of his deceased brother 
Lalji Lal. i 

The-facts, out of which this appeal arises, 
are briefiy as follows : — 

On February 6, 1929, the firm of Ganesh 
Das-Ram Gopal obtained a money decree 
against Lalji Lal, a deceased brother of 
the appellant Sheo Gopal. On September 
16, 1930, a compronrise was arrived at 
between Lalji Lal and the firm of Ganesh 
Das-Ram Gopal whereby a sum of 
Rs. 1,185-15-0 was found due to the firm, 
Lalji Lal died in 1933 and on May 23, 
1934, an application for execution of decree 
was filed by the irm of Ganesh Das-Ram 
Gopal, and it was sought to be impleaded 
as the legal representatives of the deceased 
judgmeut-debtor Lalji Lal not only his 
two sons but also Sheo Gopal, a Pleader 
of Bahraich, and the brother of the deceas- 
ed. On August 4, 1934, Sheo Gopal object- 
ed and stated that he was neither the 
heir of his brother nor was he in posses- 
sion of any property of his brother, and 
therefore he should not be impleaded as 
the legal representatives of Lalji Lal. The 
lower Court found that the family of the 
judgment-debtor was joint, but it held 
that there was no proof of any nucleus of 
joint family property. Nevertheless, both 
the lower Courts held that the objector 
Sheo Gopal was the legal representative of 
his brother Lalji Lal and ordered that he 
should be brought on the record as the 
legal representative of his brother Lalji 
Lal. Sheo Gopal has, therefore, filed this 
appeal and his learned Counsel has strenu- 
ously argued that Sheo Gopal cannot be 
deemed to be the legal representative or 
heir of his brcther Lalji in the presence 
of the sons of the deceased. It seems to 
us that the contention of the appellant must 
be sustained. Clause 11 of s 2 of the 
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Code of Civil Procedure defines a legal re- 
presentative to be : 

“a person whoin law representsthe estate of a 
deceased person, and includes any person who 
intermeddles with the estate of the deceased and 
where a party sues or is sued in a representa- 
tive character the person on whom the estate 
devolves on the death of the party so suing 
or sued,” 


Section 53 of the Code of Civil Procedure 
lays down that property in the hands of a 
son or other descendant which is liable 
under Hindu Law for the payment of the 
debt of a deceased ancestor, in respect of 
which adecree has been passed, shall be 
deemed to be the property of the deceas- 
ed which has come into the hands of the 
son or other descendant as his legal re- 
presentative. . i 

In the present case the decree sought to 
be executed was admittedly a personal 
decree against Lalji Lal and the only 
person who could be made liable to pay 
the decree under Hindu Law, would be 
the sons of the judgment-debtor Lalji Lal 
and not his brother Sheo Gopal the appel- 
lant. Sir Dinshah Mullah in his Treaties on 
Hindu Law (8th Ed. p. 250, para. 229) lays 
down the Jaw on the subject very clearly. 
He writes :— 

“On the death of a co-parcener, 
the co-parcenary property does not pass by suc- 
cession to his heirs, It passes by survivorship, 
tothe other co-pareeners, subject to the rule that 
where the deceased co-parcener leaves male issue 


they represent his rights to a share on 
partition.” 


Itis thus clear that even if Sheo Gopal 
be deemed to be joint with his brother 
Lalji Lal, auillin the presence of the sons 
of Lalji Lal, the property belonging to 
Sheo Gopal cannot be proceeded against 
but only the assets of the deceased in the 
hands of his sons can be made available 
to pay off the decree of the respondent 
firm against Lalji Lal. In Diwan Dwarka 
Das minor and another yv. Diwan Krishan 
Kishore and another, 61 Ind. Cas. 628 (1), 
the Lahore High Court held that on tne 
death of a member of a joint Hindu family, 
the surviving members of the family are 
not his legal representatives within the 
meaning of the definition contained in s. 2, 
el. 11 of the Code of Civil Procedure. As 
pointed out by Mayne in his Hindu 
Law (8th Ed., p. 339) “there is no such thing 
as succession properly so-called, in an un- 
divided Hindu family. p 

Similarly a Bench of the Bombay Hig 
Court in Chunnilal Harilal and others v. 
Bui Mani, 1. L. R. 42 Bom. 504 (2), beld 


(1) 61 Ind. Oas. 628; 2 Lah. 114; 3 Lah L J 349 
(2) 42 B 504. 46 Ind. Cas. 745; 20 Bom, L R 660, 
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that surviving Gopakceners of. a joint 
Hindu family were not bound by the 
dearee against one member of the family 
and on no construction of the term “legal 
representatives” could members of a joint 
Hindu family be brought within the defi- 
nition as contained in s. 2, cl. ll of the 
Code of Civil Procedure. Section 53 of 
the Code of Civil Procedure imposes the 
liability to pay the decree on the son or 
other descendant of the juagment-debtor 
and not on any Collateral of the judgment- 
debtor. 

The learned Counsel for the respondent has 
relied upon a ruling of the Bombay High 
Court reported in Ganesh Sakharam Saraf 
and others v. Narayan Shivram Mulaye, 


1. L.R. 55 Bom. 709 (3), and also on a. 


ruling of the Madras High Conrt reported in 
T, S. Nagappa Nadar v. T. S. Karuppiah 
Nadar and another, A. I. R. 1925 Mad. 456 
(4). The case decided by the Bombay High 
Öourt and reported in Ganesh Sakharam 
saraf and others v. Narayan Shivram Mulaye, 
T. L. R. 55 Bom. 709 (3) was the case of 
sons and naturally the sons under s. ¿3 
of Code of Oivil Procedure, were made liable 
to pay the decrees passed against their 
father. In the case decided by the Madras 
High Court cited above and reported 
in T. S. Nagappa Nadar v. T.S. Karuppiah 
Nadar and another, A. I. R. 1925 Mad. 456 
(4), it was the karta or head of a joint 
Hindu family who died, and it was held 
that when the head of the family dies, 
the next managing member of the joint 
Hindu family was the person on whom 
would develope the representative character 
and he could therefore come in as the 
legal representative of the deceased. Both 
these rulings are, therefore, clearly dis- 
tinguishable from the facts of the present 
case and cannot be made applicable to a 
case like the present where the 
decree-holder seeks lo make one brother 
liable for the personal debt of another 
brother on the ground that the former is 
the legal representative of the latter. 

In our opinion this appeal must succeed. 
The respondent can proceed against the 
assets of the deceased Lalji Lal in 
the hands of the sons of the deceased 


who ‘are already brought on the 
record of the case. We accordingly allow 
this appeal with costs, set aside the 


orders of the lower Courts and allowing 


(3) 55 B 709; 134 Ind, Cas. 961; 33 Bom. LR 1144; A 
TR 1931 Bom. 484; Ind. Rul. (1931) Bom. 545. 

(4) A I R 1925 Mad. 456; 86 Ind, Cas, 178; 21 L W 
21 
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the objection of the appellant Sheo Gopal 
direct that his name be removed from 
the record as one of the legal representa- 
tives of the deceased Lalji Lal. 

N. Appeal allowed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 434 of 1933 
July 25, 1935 


M. O. Goss, J. 

HUMAYUN RAJA CHAUDHURY 

AND ANOTHER — DEFENDANTS —APPELLANTS 

VETSUS 

JYOTIRMOYEE DEBI—PLAINTIPF AND 

OTHERS — RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 102 (ddj— 
Settlement Officer, whether can decide dispute be- 
tween neighbouring proprietors—Boundary dispute 
decided under s. 40, Bengal Survey Act (V of 1875)—~ 
Decision, whether acts as Civil Court decree—Limi- 
tation for establishing title against decision, 

The Settlement Officer has authority to decide a 
dispute between two neighbouring proprietors under 
the provisions of 6. 102 (dd), Bengal Tenancy Act- 
Or ara Nath Roy v. Srinath Sandel (1), dissented 
rom. 

Where a dispute regarding the boundary between 
the two mouzas is decided under s. 40, Bengal Survey 
act, the decision operates as a Civil Court decree and 
creates rights under it, untilit is set aside by a 
proper suit. But where the legal successors of the 
party against whom the decision went, do not dis- 
pute the decision against them within 12 years from 
the date of decision, and allow limitation to run 
against them, the title to property will be extin- 
guished, Probhu Charan Bharti v. -Secretary of 
State (2), relied on, 

A. from the appellate decree of the 
District Judge, Murshidabad, dated 
August 31, 1932. 

Messrs. Bankim Chandra Mukherjee and 
Muktipada Chatterjee, for the Appellants. 

Messrs. Surenda Madhab Mallick and 
Ramani Mohan Banerjee, for the Respon- 
dents. 

Judgment.— This is an appeal by the 
defendants in a suit for declaration of 
title and recovery of possession of certain 
lands. The plaintiff, who may be called 
the Rani of Pakur, is the widow of Kali- 
das Pandey, who died in 1928. The plain- 
tiff is the tenure-holder of Mouza Chak 
Purapara and the defendants are the 
tenure-holders of Mouza Purapara., In the 
old days between the two mouzahs ran the 
river Bhagirathi, Purapara being on the 
west and Chak Purapara being on the east. 
In course of time the river shifted over to 
the east or to the west and thereby threw 
up lands either side till the boundaries of 
the-two villages have become difficult to. 
ascertain. In the present case’ the suit 
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lands were divided into three schedules. 
The Ka schedule lands which were fit for 
cultivation from before 1914, and the Kha 
- schedule lands which were sandy and not 
fit for cultivation in 1916 and, lastly, the 
Ga schedule lands which were under water 
in 1916 and rose above water thereafter. A 
Commissioner was appointed and he made 
a map of the locality. On consideration of 
all the evidence, the trial Court decreed 
the plaintiff's suit against the appellant 
(defendant) holding that the plaintiffs had 
proved their title to the lands as appertain- 
ing to their Mouza Chak Purapara, and that 
the lands being in possession of cultivating 
tenants, the plaintiffs would be entitled to 
receive rent from them. Against that judg- 
ment the defendant made an appeal un- 
successfully in the Court of the District 
Judge. 

The tenants-defendants did not appeal. 
Their position is more or less secure as 
they will hold as tenants, and it is a matter 
of not much importance whether they are 
tenants under the plaintiffs or the defen- 
dant landlords. The contest is between 
the plaintiffs putnidars on the one side and 
the defendants putnidars on the other. On 
the question of title, both the Courts below 
have found thatthe lands appertained to 
Mouza Chak Purapara and the plaintiffs 
are entitled tothe same. That finding is 
not challenged in this Court. As to the 
Ga schedule lands which rose above the 
water, within lees than 12 years, the learned 
Advocate for the appellants does not press 
the appeal. But he has strongly urged that 
both as to the Ka and Kha schedule lands, 
the plaintiffs title has been extinguished 
by the law of limitation. Taking first the 
Ka schedule lands: These were sub- 
divided in the Court into Ka, Ka-1 and Ka-2, 
according to the possession of tenants, but 
it is not necessary at this stage to con- 
sider the sub-division. ‘The Ka schedule 
lands consist of 22 plots in the petty settle- 
ment of village Purapara. ‘It has been 
proved that the defendants Chaudhurys 
applied for a petty Record of Rights of 
their Mouza Purapara and work began in 
1914 and was finished in 1916. In this 
petty settlement there was a dispute about 
the boundary between the two mouzahs, 
namely Purapara and Chak Purapara. The 
dispute was raised by the defendanis 
Chaudhurys. It was defended by Miah 
Shahebs, who were the four annas co-sharers 
of the tenure of Chak Purapara. It was 
not defended by the 12 annas co-sharer 
tenure-holder Kalidas Pandey, predecessor 
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of tke plaintif. Upon hearing the learned 
Advocates itis clear that Kalidas ought to 
have defended the matter, but he did uot 
choose to defend it. It appears that shortly 
before this he had been defeated in a suit 
by the Cdaudhurys against him, and he 
did not choose to contest the matter fur- 
ther. The dispute was cecided on April 7, 
1915, by.the Assistant Superintendent of 
Survey. He declared that these 22 plots, 
constituted in the Ka schedule lands, were 
part of Mouza Purapara and the defen- 
dants were entitled to possession of the 
same. This decision was made under s. 40, 


Survey Act. 


It is urged that under s. 40, Survey 
Act, the decision operates as a Civil Court 
decree and it stands good until it is set 
aside by a proper suit. The question is 
whether the plaintiff, the successor of 
Kalidas, is bound by the decision of April 7, 
1915. It was urged on the authorily of the 
case in Norendra Nath Roy v. Srinath 
Sandel (1) that a Settlement Officer has no 
authority under the provision of the Bengal 
Tenancy Actto entertain any dispute bet- 
ween persons interested in neighbouring 
estates asto the tithe of any land. This 
propositicn is incorrect as the law has been 
amended since 1891. At present the Settle- 
ment Officer has authority to decide a dis- 
pute between two neighbouring proprietors 
under the provisions of s. 102 (dd). The 
Preparation of survey and Record of Rights 
consists of four stages, The first stage is of 
the survey and preparation of the map. The 
second stage is as to the writing of the 
draft record. The third is the publication 
of the draft record and disposal of objec- 
tions. The fourth stage is the publication 
of the final decree. It was in the first 
stage that the question of boundary bet- 
ween the village Purapara of which the 
record was prepared, and the adjacent 
village Chak Purapara, came into question 
and the Assistant Superintendent of Survey 
had legal authority, and it was, in fact, 
his duty to decide the dispute. The fact 
that Kalidas did not appear and defend 
his interest in that dispute is of no avail 
to the plaintiff. She is clearly bound by 
the decision of the Superintendent of Survey 
and limitation will run against her from 
April 7, 1915, as regards this schedule lands. 
Iam foitified in this view by the decision 
in Probhu Charan Bharti v. Secretary of 
State (2). The suit not having been in- 

(1) 19 © 641. 


(2) 6 Pat. LJ 61; 61 Ind, Cas, 46; A I R1921 Pat, 
8l; 2P LT 118, 
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stituted within 12 years from that date 
her litle has been extinguished and the 
suit is dismissed in respect of the lands of 
the Ka schedule. 

In respect of Kha schedule lands it has 
been found that they just rose above water 
in 1916, and were sandy and not fit for 
cultivation. In the Record of Rights, which 
was finally published on December 22, 1916, 
they were recorded to be within the tenure 
of the defendant tenure-holders. If it be 
held that the adverse possession commenced 
on December 22, 1916, the date of publica- 
tion of the final record, the suit is within 
time having been instituted on Decem- 
` ber 22, 1928. It has, however, been urged 
by the learned Advocate of the defendants- 
appellants that the final publication did 
indeed finally state that these lands were 
within the tenure of the defendants, but 
this was not the first date when such a 
statement was publicly made. The state- 
ment had been made by the defendants and 
accepted by the settlement authorities long 


before that date and the draft Record of 


Rights contained the same, and must have 
been published at least a month before 
the final record. It should, therefore, be 
held that the plaintiff must have received 
notice of the defendants’ adverse possession 
long before December 22, 1916. The argu- 
ment is not without force, but having 
regard to the circumstances of the case the 
Courts below were not wrong in not ac- 
cepting the same. ‘These lands were sandy 
lands and they were actually possessed by 
tenants who were indifferent as to which 
of the rival tenure-holders claimed the rent 
from them, Actually these lands were not 
under cultivation on the date of the final 
record. They came uncer cultivation. after- 
-wards and there was a dispute between the 
rival tenure-holders which was decided in 
favour of the defendants on November 15, 
1918. In the circumstances it cannot be 
held that the Courts below were wrong to 
hold that this claim is not barred by limita- 
tion. Jn the result, the appeal is allowed in 
part with costs in proportion to success 
throughout. Leave to appeal unders. 15 
of the Letters Patent is refused. 
D. ; Appeal allowed. 
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RANGOON HIGH COURT 
Special Bench 
First Civil Appeal No. 95 of 1936 
January 20, 1937 
Ropers, O., J... DUNKLEY AND Braunp, JJ. 
SECRETARY or STATE— APPELLANT 
versus 
J. ©. MAURICE ~ RESPONDENT g 
Government of India Act, 1919 (9 & 10 Geo. V, Ohe 
1301), ss. 96-B, 32 (2)—Rules under—Wrongful dis- 


missal—Suit against Secretary of State, whether lies 
—Scope of rules—Tests to see whether suit -lies 


-against Secretary of State. 


There is, asa matter of construction, nothing in 
s. 96-B, Government of India Act, 1919, to relax the 
overriding pleasure of the VUrown—which, on the 
contrary, it expressly re-aflirms—to dismiss its ser- 
vants and there is no inconsistency between 
the rules made thereunder and the benefit they afford 
a servant ofthe Crown on the one hand and His 
Majesty's overriding rightto dismiss his servante at 
will onthe other hand, The’ rules made under that 
section are regulations, devised for the benefit of the 


-civil servant but to-which he has no contractual 


privity, prescribing merely the machinery by which 
the pleasure of the Crown is, as between itself and 
the Local Government, to be exercised. Cunsequent- 
ly s.96-B and the rules made thereunder do not 
confer upon a civil servant iu India the right hitherto 
not possessed by him of bringing an aciidhin the 
Courts for wrongful dismissal. J. B. Baroni v, 
Secretary of State (5), overruled, J.C. Maurice v.. 
Secretary of State, 166 Ind. Cas. 558, reversed. 


[Case-law discussed.] 


Per Braund, J.—So far as suits against the Secre- 
tary of State in Council ae concerned in India it 
is acomplete fallacy to attempt to consider them 
fromthe point of view of the English Common Law 
which does not recegnize actions against the Crown 
upon the principle either that“ the Chown can do 
no wrong” or that the King cannot be sued in his 
own Court. The principle applicable in India is 
wholly different ; for, not only has the Crown sub- 
mitted itself by Statute (through its character as 
the successor of the East India Vampany) to certain 
“remedies,” but it has by s. 63, Government of 
India Act, 1458, constituted a corporate defendant 
in the form of the Secretary of Ssate in Council as 
its 1epresentative for the purpose of being sued in 
respect of those remedies. inthe result, therefore, 
the East India Company, and, through the Company, 
tbe secretary of State in Council, is by virtue of 
s. 63, Government of India Act, 1058, and of s 32 
of the Act of 1919, in a wholly different position 
from the Crown as if stands under the English 
Common Law. When, therefore, s. 32, Government 
of India Act, 1919, came to be enacted, all it did 
was to preserve and re-enact the position that. all 
individuals in India were, as against the Crown as 
the “successors-in-Government ©“ of the East India 
Company in India, to be able, as a matter of juris- 
diction inthe Crown's own Uvurts, to sue the Grown, | 
through its established representative, the Secretary 
of Stute in Council, in all those classes of cases 
without reference to particular cases at all~in 
which the Mast India OUompay niight have been sued 
prior to 185%. It is the “ character ” of the suit, and 
not whether. it would have succeeded,.that is the test. 
If ib is of that “character ” that it would have been 
maintainable against the East India Company, then 
by, statute it lies against the Secretary of Brate for 
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India in Council, Consequently, it is wrong to 
argue that becatise underthe relevant statutes ap- 
plicable to employment under the East India Com- 
pany no suit brought under the parallel circum- 
Stances against it could have succeeded, no suit now 
lies against the Secretary of State for India in 


Council. 

F. O. A. against the decree of the High 
Court, dated June 8, 1935, reported in 166 
Ind. Cas. 558. = f 

Mr. A. Eggar, for the Appellant. 

Mr. F. Jeejeebhoy, for the Respondent. 

Roberts, C. J—In thiscase the respond- 
ent was an assistant in the office of the Home 
and Political and Judicial Departments of 
the Government of Burma, and on August 
10, 1931, he was put under suspension by 
reason of ike loss of certain files and 
documen's belonging to his department 
having been due, asit was alleged, to his 

. gross carelessness. He submitted a written 
statement on August 17, explaining or 
excusing the loss of these files and dozu- 
ments; subsequently an cral inquiry ‘was 
held and shortly afterwards the respondent 
was noti ied that he had been removed from 
his appointment by the Chief Secretary 
to the Government of Burma: with effect 
from October 29, 1931. In consequence 
thereof the respondent filed a suit for 
damages against the appellant and the 
action was tried by Leach, J.,* who entered 
judgment in his favour and granted hima 
decree for Rs, 6,913 with interest at the 


Court rate from the date ofthe decree and. 


costs, subjecr, however, to a deduction for 
the court-fee whieh he would have had to 
pay if his action had not been brought in 
form. pauperis. From this decision the 
defendant has appealed, and the respondent 
has filed cross-objections in relation to the 
amount of damages In .his wrilten state- 
-ment the defendant denied ihat ihe removal 
of tha plaintiff was-wrong{ul or in breach 
of any statutory rule as alleged in the 
plaint, but submitted thatit was a valid 
exercise of the prerogative power affirmed 
by s. 95-B, Government of-India Act, 1919, 
and pleaded that the High Court had no 
jurisdiction in the matter. < 
Prior to 1919, it is conceded, servant 

of the Orown, both .ciyil and military, 
except in special cases where it was 
otherwise provided by-law, held their offices 
only during the Crown's pleasure: Dunn v. 
Reg (1). In this respect the -servants of 
a QOcloaial Government were upon the sams 
footing as those of the H ne ‘Govern. 
ay T 1Q B 1t6; 8 LJ QB 270; 7317 605; 
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ment and it has been held in Shen- 
on v. Smith (2) an appeal to the 


Privy Council from Western Australia, that 
if any public servant considered thai he 
had been dismissed unjustly, his remedy 
was not bya lawsuit but by an appeal 
of an official or political kind. Certain 
directions given by the Orown to the 
Governments of Crown Colonies for gene- 
ral guidance were held, in that case, not 
to constitute a contract between the Crown 


-and its servants, and this was plainly to 


be seen from the fact that they were subject 
to alteration without any assent on the 
part of Government servants. Persons 
taking service with Colonial Governments 
to whom such directions or regulations had 
been addressed were not, therefore, en- 
titled to insist upon holding office till re- 


‘moved according to the process thereby 


laid down and a Government which de- 
parted from its regulations gave thereby 
no right of action tothe person aggrieved 


‘but only rendered itself accountab!e to its 


In British India the 


official saperiors. 
Grown 


Ocmmon law prerogative of the 


‘was made a statutory rightin the Directors 


of the Bast India Company by s. 36, East 
India Company Act, 1793, which runs as 
follcws: 

“Provided always that nothing inthis Act contained 
shall extond or be construed to extend to preclude or 
take away the power of the Court of Directors of the 
said -company from removing or reealling any of the 
officers or servants ofthe said company, but thatthe 


--said Court shail ani may at all times-have full 


liberty to remove, recall or dismiss any of such 
oftizers or sorvants at their will and pleasure in the 
like manneras ifthis Act had not been made, any 


‘Governor-General, Governor or Commander-in-Chief 
- appointed by His Majesty, his heirs or successors, 


through the default of appointment by the said 

Court of Directors, always exzepted, anything 

herein contained to the contrary notwitlistanding.” 
Then in the Government of India Act, 


1833, by ss. 74 and 75 it is enacted ; 

“It shall be lawful for His Majesty, by any writing 
under his. Siga Manual, to remove or dismiss any 
person holding any office, employment or com- 
miszion, civil or military, under the said com- 
pany in India, and to vacate any appointment or 
commission of any person to any such office or em- 
ploym2nt, ; : 

“75, Provided always that nothing in this Act 
of the said 
Oourt of Directors to remove or dismiss any of tha of- 
ficers or servants of the said company, but that the 
said Court shall and may at all times have full 
liberty to remove or dismiss any of such offcers or 
servants at their willand pleasire.” 

Taen in tne Government of India Act, 
unier tha 
India Qonpany 
were declared to be vested in Her Majest 

(a) ashy AO RRG LO PO Ma Li R475; 72 
T 140; 143 WR 097, 
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“and all rights vested in, or which if this Act 
had not been passed might have been exercised by, the 
said company in relation tc any territories shall 


become vested in Her Majesty and be exercised in 
her name.” 


Finally by s. 65 of the same Act: 

“The Secretary of State in Council shall and may 
sue and be sued as well in India as in England by 
the name of the Secretary of State in Council as a 
body coroporate; and all persons and bodies politic 
shall and may have and take the same suits, remed- 
ies, and proceedings, legal and equitable, against the 
Secretary of State in Council of India as they could 
have done agzinet the said company}; and the pro- 
perty and effects vested in Her Majesty for the 
purposes of the Government of India, or acquired for 
the said purposes, shall be subject and liable -to the 
same judgmentsand executions asthey would while 
vested inthesaid Company have been liable to 
in respect of debtsand liabilities lawful, contracted 
and incurred by the said company... Nothing in 
this Act shall be construed to affect the authority of 
Government for suspending or removing any public 


yeni for any cause without an inquiry under this 
ck. 


In 1877 a Military Officer formerly in 
the East India Company's service brought 
an action against the Secretary of State for 
damages for his having been compulsorily 
placed upon the pension list; it was admitt- 
ed on his behalf that the Queen had in 
ordinary cases ‘the power of dismissal or of 
tetiting an officer but contended that the 
East India Company by a contract express 
or implied with military officers had 
- waived this right or contracted itself out 
of it. It was held that the East India 
Company had the absolute power to dismiss 
or compel retirement of a military officer; 

it was in the nature of Crown prerogative 
-and could not be waived nor could any 
contract be made with an officer so as to 
exclude it: Grant v. Secretary of State (3). 
It has not been and could not have been 
- contended that the tenure of office of a 
servant of the Crown in India prior to 
1919 was ofa different kind in the civil 
from ihat in the military seivice. It was 
not: see A, E. Voss v. Secretary of State (4). 
But it is sirongly contended on behalf of 
the respondent that by 1919 in the 
. Government of India Act, ihe Crown's 
prerogalive was limited by statute; andin 
order to see whether this contention is 
- accurate, it was necessary to examine the 
' posilion in India prior to the Act in question. 
By s.32 of the Government of India Act, 


sub-ss. (1) and (2) it was enacted: 

“W) The Secretary of State in Council may sue 
and be sued by the name of the Secretary of 
State in Council as a body corporate. (2) Every 
person shall have the same remedies against the 
Secretary of State in Councilashe might have had 


(3) (1878) 2 C P D 445; 46 L J O P 681; 37 L i 
5 WwW ant i E 


2 ; 
(4) 33 © 669, 
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against the Hast India Company of the Governmen 
of India Act, 1£58, and this Act had not bee 
passed.” 

Had this section stood alone, therefore 
the respondent would clearly have had nt 
remedy sounding in damages for his dis 
missal by the Chief Secretary to ihe 
Government of Burma from his appoint 
ment in the civil service. But itis sought 
to say that in the same Act, s. 96-B and 
the rules thereunder give bim a remedy. 
The relevant parts of s. 96-B are as 
follows: 

“(1) Subject to the provisions of this Act and om 
rules made thereunder every person in the civil 
service of the Crown in India holds office during 
His Majesty's pleasure, and may be employed in 
any manner required by a proper authority within 
the scope of his duty, but no person in that service 
may be dismissed by any authority subordinate to that 
by which he was appointed, and the Secretary of 
State in Council may (except so far as he may 
provide by rules to the contrary) reinstate any per- 
son inthe service who has been dismissed. “If any 
such person appointed by the Secretary of State ip 
Council thinks himself wronged by an order ol 
an official superior ina Governor's province and on 
due application made to that superior does not re- 
ceive the redress to which he may consider himself 
entitled, he may, without prejudice to any other right 


„oË redress, complain to the Governor of the province 


in order to obtain justice, and the Governor is hereby 
directed to examine such complaint and require such 
action +o be taken thereon as may appear to him to 
be just aud equitable.” 

“(5) No rules or other provisions made or confirmed 
under this section shall be construed to limit or 
abridge the power of the Secretary of State in Council 
to deal with the case of any person in the civil 
service of the Crown in India in such manner as 
may appear tohim to be just and equitable, and 
any rules made by the Secretary of State in Council 
under sub-s. (2) of this section delegating the power 
of making rulesmay provide for dispensing with or 
relaxing the requirement of such rulesto such extent 
and insuch manner as may be prescribed. Provided 
that where any such rule or provision is applicable 
to the case of any person, the case shell not be 
dealt within any manner less favourable to him than 
that provided by the rule or provision.” j 

Mr. Jeejeebhoy on behalf of the respon- 
dent urged (andit is no doubt true) that 
the Crown can limit its own prerogative, | 
and he contended that there would be 
no necessity in s 96-B to assert ihat} 
subject to its provisions and to those of 
rules made thereunder every- person in, 
the civil service of the Crown in India 
holds office during His Majesty’s pleasure, 
unless it were intended that such a tenure 
was tobe limited or restricted by the | 
rules to which reference is made. His 
contention was thatthe position here was 
governed by the decision in J. R. Baront 
v. Secretary of State (5), in which it was 
held that the rules indicated that certain 


(9) 8R 215; 120 Ind, Cas. 695; A I R 1929 Rang. 
207; Ind. Rul. (1930) Rang, 55. 
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formalities must be observed before a 
civil servant can be dismissed and that 
breach of the rules gave the plaintiff a 
cause of action. The facts in that case 
Cunliffe, J. felt himself unable to distin- 
guish from the decision in Gould v. 
Stewart (6), where a clerk had heen employ- 
ed by the Government of New South 
Wales in accordance with the provisions of 
the Civil Service Act, 1884. In New South 
Wales, just as here, there is imported into 
every contract of service with the Crown, 
unless it may be in certain cases provided 
by law, a condition that the Crown has the 
power to dismiss its servants at pleasure, 
but the Privy Council held that the Civil 
Service Act, 1884, of New South Wales, 
made an exception to this rule. Having 
rome the Act Sir Richard Couch held 

at: 

“These provisions which are manifestly intended 


for the protection and: benefit of the officer are in- 
coneistent with importing into the contract of ser- 


vice the term that the Orown may put an end to it 


at its pleasure.” 


In s. $6-B, Government of India Act, how- 
ever, the tenure of every civil servant is 
expressly re-affirmed to be at His Majesty’s 
Pleasure subject to the provisions of the 
Act and of the rules made thereunder. The 
decision in Gould v. Stewart (6), is certainly 
authority for the proposition that by a sta- 
tute the nature of the tenure can be alter- 
ed, but one must look to see whether in 
fact it has been, and in my opinion, the 


casein Shenton v. Smith (2}, to which I- 


have already referred and which, though 
apparently mentioned in argument, passed 
unnoticed in the judgment of Cunliffe, J. 
in J. R, Baroni v. Secretary of State (5), 
would have been a more apt guide in that 
case than the decision in Gould v. Stewart 
(6). In arriving at tnis conclusion I was 
assisted by an illuminating judgment of 
Sir Owen Beasley, O. J. in X. T. Ranga- 
chari V. Secretary of State and Venkata Hao 
v. Secretary of State (7), The Court m that 


case expressed the view that J. R. Baroni: 


v. Secretary of State (5), was wrongly de- 
cided, and I have since learnt thee. tnis 
decision was upheld on appeal to the Privy 
Oouncil. Sée R. T. Rangachari v. Secretary 
of State for India (8) and R. Venkata Rao 


(6) (1896) A © 575; 65 LJ PO 82; 75 L T 110 

(7) 57 M 857; 154 Ind. Cas. 884; A 1 R 1934 Mad 
516; 67 ML J 123; 40 L W 146; 7R M503, i 
MB A IR 1937 P O27; 166 Ind. Oas. 513; 1937 O 
L R 53; 1937 A LR 98; (1937 O WN 109;9RP 
g 153; 3 BR gss: (1887) M W N 100; 1s P LT 139; 
Ee ii J 2:0; 41 O WN oad; 611 
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v. Secretary of State for India (9) In 
Bimalcharan Batabyal v. Trustees for the 
Indian Museum (10), at p. 238*, Costello, J. 
said: 

“Tp my opinion, s. 96-B, so far from abrogating 
the prerogative ofthe Crown with regard to the dis- 
missal of persons in the civil s2rvice, reiterates and 
emphasizes the fact that the right of dismissal at 
pleasure stillexists and enacts that that right is only 
limited in so far as there are definite and special 
or particular rules or regulations laying down the 
method by which or the cireumstences in which the 
right is to be exercised.” 

Again in Denning v. Secretary of State 
(11), Bailhache, J. pointed out that even 
where a contract of service with the Crown 
was misleading and implied. that it could 
only be terminated with. notice except in 
cases of misconduct, nevertheless it must be 
read in conjunction with the common law 
right of the Crown to dismiss at pleasure, 
and a person dismissed suddenly for rea- 
sons of health only had no right of action 
for wrongful dismissal in the Courts. If, 
however, the terms of an appointment defi- 
nitely prescribe a term and expressly pro- 
vide fora power to determine “for cau3e”, 
it appears to allow (follow ?) that any impli- 
cation of a power to dismiss at pleasure is ex- 
cluded: Reilly v. Reg (12). But no such proe 
vision occurs here. When reference is made 
to sub-s. 5 of s. 98-B, it will be noticed that 
no rules under the section are to be con- 
strued so as to limit the Secretary of State 
in Council to deal with the case of any 
parson in the civil service in such manner 
as may. appear to him to be justand eq- 
uitable. Where any rule is applicable, the 
case shall not be dealt with in any manner 
less favourable to the civil servant than 
the rule provides. Iam of opinion, that 
the statute does not entitle the public ser- 
vant to an inquiry but directs as a depart- 
mental matter that an inquiry shall be 
held. Ifany inquiry is held, then under 
the rule itself any or all of its provisions 

“may in exceptional cases for special and suffi- 
cient reasons to be recorded in writing be waived 
where there 19a difficulty in observing exactly the 
requirements of the rule, and those requirements 
can be waived without injustice to the persons 
charged.” 


(9) AI R1937 P C 31; 166 Ind. Cas. 516; 1937 
OLR 49; 1937 A L R91: (1937) O W N 116;9 R 
P © 148 (2); 3BR 241; (1937) MW N 103; 18 P 
LT 132; 45 LW 146; 4937) ALJ 213; 4k OW N 
554; 64 I A 55(P 0). 

(10) 57 O 231; 125 Ind. Ces. 617; AI R 1930 Cal, 
404; Ind. Rul (1930) Cal. 567. 
(11) (1920) 37 T L R 138. 

(12) (1931) AO 176; 148 Ind. Cas. 637; A IR 1934 
p60; 103 L J OP 4l; 150 L T 384: 50 T L R 212; 
39 L W 287; 6 R P O 129; 4934) A LJ 255; 66 M L 


J 8394P C). 
*Page of 57 C.—[Hd}. 
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The rule itself is, therefore, not always 
applicable and its applicability is left to 
the Secretary of State and responsible 
officers of the Executive in every case to 
decide. In my opinion, the whole tenor 
of the section, reading sub-ss.1 and 5 to- 
gelher goesto show that the rules are 
departmental rules which direct the Sec- 
retary of State to deal .with cases in such 
manner as may seem to him to be right, 
but preclude a public servant who feels 
himself aggrieved at the manner or con- 
duct ofany inquiry from taking any step 
in’ any Court to question the right to dis- 
miss at pleasure which still subsists in the 
prerogative of the Crown. Part 8 of the 
rules explains the procedure in case of 
appeals. In my view, this part of the 
rules only goes to affirm the proposition that, 
as was saidin Shenton v. Smith (2), an ap- 
peal of an official and political kind, and not 
a law suit, is the proper method of redress 
for.a civil servant who thinks himself ag- 
grieved. Although in the case of the respond- 
ent, r. 56, dealing with appeals, had no ap- 
plication, Disciplinary Rules for the Subordi- 
. nate Services, framed by the Local Governs 
mentunder tLeauthcrity delegated to it by 


l the Secretary of State by r. 48 (2), indicated ~ 


the way in which he might proceed, though 
it gave him no rights which he might en- 
force in a Court of Law. In Bhaishankar 
Nanabhai v. Municipal Corporation of 
Bombay (13), Sir Lawrence Jenkins, ©. J. 
pointed out that where a special tribunal 
is appointed by an Act`to determine 
tighis which are the creation of that Act, 
then except so far as is expressly provid- 
: ed or necessarily implied, that tribunal's 
- jurisdiction to determine those questions 
js exclusive. Thereis in. such a case no 
ouster of the. jurisdiction of the ordinary 
Courts because they never had any. So 
here the prerogative right of the Crown 
to dismiss at pleasure is saved by the sec- 
tion ; the case of a dismissed civil servant 
in respect of which: the Court never had 
any jurisdiction is directed by the rules 
to be determined exclusively by a particu- 
lar tribunal instead of at the whim or 
caprice of an individual : this may in some 
cases safeguard his positiun aud in that 
restricted sense only muy give him aright 
mot connoting any righpvt irecouise LO Lue 
Courts. lt is merely a direction Lo Lis supe- 
riors as to the course they suall pursue ; if 
‘tLey do not pursue it then their negleci to 
“do £0 must be at tue peri of their own supe- 
riors' displeasure. In my judgment it is 
(18) 31 B 604; 9 Bom, LR 417, 
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inaccurate to say he is entitled to an inquiry: 
there is merely a direction that an inquiry 
shall normally be held. ; 

I cannot conclude this judgment without 
a reference to the casein Szcretary of State 
v. D’Attaides (14), for it isa recent Bench 
decision of this Court and I have been at 
pains to consider it carefully end with great 
respect to which it is entitled. In that 
case a clerk to the Port Officer at Bassein 
was held to havea right of aclion in his 
capacity as a Government servant when he 
was removed from his position without the 
provisions of r. 55 having been substan- 
tially followed. The case was a peculiar 
one, since there was a long argument és 
to whether the clerk was a Government 
servant ; but the question of his right to a 
remedy if he was one was never closely 
examined. It seemed to betaken for grant- 
ed that the respondent could have recourse 
toa Court of Law if the procedure laid 
down in r.55, was not followed. Baguley, 
J. said : f 

“The position is that the plaintiff who was en- 
titled before removal from office to a certain form 
of enquiry “was not given that form of enquiry ; 
so prima facie he is entitled to damages. 

No begin with, for the reasuns I bave 
already given, I think it incorrect to say 
that a dismissed servant is entitled to an 
inquiry at all. With the utmost respect I 
cannot assent to this n And as pointed 
o Te nE words cî s. 96-B, of the 
Government of India Act, the plaintif can have no 


cause of action for wrongful dismissal or wrongful 
removal,” 


What then was his cause of action ? Was 
it upon breach of contract ? No one can 
doubt thatr. 55 may be altered without 
any assent on the part of civil servants ; 
put the terms of an executory contract 
cannot be altered at will by one of the 
patties. What breach of a contract eould 
occur when it was expressly enacted in 
sub-s. (5) that no rules should be construed 
to limit or abridge the power of the Sec- 
retary of State to deal with the case of 
any person in the civil service as might 
appear to him to be just and equitable ? 
Was it then.a right of action . arising out 
of tort? The Crown cannot be sued for a 
tort and an officer of State is not liable as 
such for the acts or defauts of his subordi- 
nates ; only where he has expressly order- 
eda wiongful act will he be liable, and 
then his liability wili rest upon the ordinary 


(14) 12 R 556; 154 Ind. Oas. 212; AIR 1934 Rang, 
B81; 7 R Rang. zp a i 
*Page of 12 R.W 
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law of agency: Raleigh v. Goschen (15). 

The action brought in the present case 
was one for damages; the plaint says that 
the petitioner sues the respondent (that is, 
in the plaint, ihe Secretary of State) for 
wrongfulremoval, and to my mind it is 
clear that no such action can lie. Gould 
v. Stewart (6), was, in the words of Sir 
Richard Couch, an exceptional case in which 
it was deemed for the public good that 
some restrictions should be imposed on the 
power of the Crown to dismiss members of 
the civil service. It proceeded upon a spe- 
cial contract which is was not in the power 
of the New South Wales Government to 
vary. No such contract is ordinarily en- 
tered into by civil servants in this country, 
nor was such a contract entered into in this 
case. 

In considering the case in Secretary of 
State v. ND" Attaides (14), I am compelled 
to dissent from it by the fact that the 
decision in R. T. Rangachari v. Secretary 
of State and Venkata Rao v. Secre- 
tary of State (7), to which I have 
already referred, was not before the Court. 
Tt had, indeed, cnly recently been 
decided. Moreover, the judgment in R. T. 
Rangachari v. Secretary of State and Ver- 
kata. Rao v. Secretary of State (7), as I 
have pointed out, has now been affirmed 
by the Privy Ccuncil; see R. T. Ranga- 
chari Y. Secretary of State for India (8), 
and the case in Satish Chandra Das v. Secre- 
tary of State (16), has been overruled. Their 
Lordships of the Frivy Council refrained 
from expressing an opinion as to whether 
a, 32 (2), Government of India Act would 
be a bar to a suit of the kind we are 
presently considering. I do not think it 
necessary to examine this aspect of the 
matter since it invoives the difficult ques- 
tion of what are acis of State and 
sovereignty, but I am ecntent to arrive 
at the same conclusitn as was reached in 
the Madras case by following its guidance 
on what Imay perhaps describe as the 
main issue, namely, whether s. 96-B and 
the rules made thereunder conferred upon 
a civil servantin India the right hitherto 
not possessed by him of bringing an 
action in the Courts for wrongful dismissal. 
I am satisfied that no such right has 
been conferred. I ought perhaps to add 
that in trying this case Leach, J. rightly 
considered himself bound by the decision 


(15) (1898) 1 Ch, 73; 67 L J Ch. 59; 77 LT 499; 40 W 
‘nf 54 O44; 101 Ind, Cas. 581; AI[R 1927 Cal, 
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of a Bench in Secretary of State v. N. D 
Attaides (14). This case can now be no 
longer regarded as thelaw. But Leach, J. 
had no power, sitting as a Single Judge, 
to review it; we are not so restricted, and 
accordingly I am of opinion that this appeal 
should be allowed and the cross-objection 
of the respondent should be dismissed. 
There will be no order as to the costs but 
the respondent must pay court-fees of the 
suit and of his cross-objection, 

Dunkley, J.—When we heard this appeal 
and cross-objection, we were unaware of 
the judgment of their Lordships 
the Privy Council* on appeal from the 
Madras High Court in R T. Rangachari v. 
Secretary of State and Venkata Rao v. Sec- 
retary of State (7). The decision of their 
Lordships concludes this appeal in favour 
of the appellant. The two previous deci- 
sions of this Court on this subject, J. R. 
Baroni v. Secretary of State (5) and Secre- 
ary of State v. N. D. Attaides (12), do not 
correctly lay down the law, and must 
be considered to be overruled. I agree 
that this appeal must be allowed and the 
cross objection of the respondent must be 
dismissed. 

Braund,J.—In the suit ont 
this appeal arises, the plaintif, 
a subordinale employee in the office of the 


ef waah 


Home and Political and Judicial Depart. : 


ments of the Government of Burma, 
and as such in the emp'orment 
the civil service of the Crown in Burma sued 
to recover damages for wrongful dismissal 
from the Secretary of State for India in 
Council. I propose to assume at this stage 
that the dismissal wes ‘wrongful, in the 
sense only that ihe plaintiff did not, before 
dismissal, receive the benefit of a preper 
inquiry in accordance with the rules appli- 
cable tohim and, in particular, in accor- 
dance with Rule 55 of the Civil Services 


(Classification, Control and Appeal) Rules. . 


The suitis, asI have already said, for 
damages for wrongful dismissal. There is 
accordingly directly raised, in the first 
place. a question which has been 
subject of considerable controversy in this 
and other provinces of India, whether a 
civil servant of the Crown in India holds 
bis office upon terms of a contractual or 
quasi-contractual nature which permits of 


a breach giving rise to an action in-dama- . 


ges, or whether, notwithstanding such rules 
as may govern his conditions of service, 
his employment remains at the pleasure of 
the Crown. For the true answer 

*See 166 Ind. Oas, 513 and 516, 
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question it isnot, in my view, necessary 
to look further than s. 98-B, Government of 
India Act, 1919, -under the authority of 
sub-cl. (2) of which Rule 55 of the Civil 
Services (Classification, Control and Appeal) 
Rules—the benefit is claimed by, but has 
been denied to, the appellant in this case 
—was made. I need not, I think, set out 
here’ the terms of s. 96-B of that Act as 
they have already been set out at length 
in the judgmeñt of my Lord the Chief 
Justice. It may, however, be useful be- 
fore proceeding further to survey brief- 
ly the current of authority in India and 
in Burma as it stood before the. piesent 
appeal was heard. 

In the Calcutta case in Satish Chan- 
dra Das v. Secretary of State (16), 
Sir Philip Buckland, upon a demurrer that 
a plaint in a suit by a dismissed Police 
Officer against the Secretary of State dis- 
closed no cause of action, came to the 
conclusion that the effect of s 9dé-B, 
Government of India Act, 1919, had plainly 
been to import into the termsof service 
of officers of the Crown rules for their 
protection and benefit which were incon- 
sistent with the principle of the power of 
the Crown to dismiss at pleasure. He 
accordingly decided that a suit lay against 
the Secretary of State for damages for 
wrongful dismissal. There followed in the 
same High Court Bimalacharan Batahyal 
v. Trustees for the Indian Museum (10) in 
which Costello, J.,to some extent dealt with 
_the same question. In that case, although 
the application of s. 9§-B, Government of 
India Act, 1919, was not directly in ques- 
tion, the learned Judge expressed the view 
that s. 96-B, Government of India Act, 
1919, so far from abrogating the prerogative 
of the Orown with regard to dismissal of 
persons in the civil service, reiterates and 
emphasizes the fact that the right of dis- 
missal ‘at pleasure’ still exists and enacts 
that that right is only limited in so far as 
there are definite and special or particular 
rules or regulations laying down the 
method by which, or the circumstances in 
which, the prerogative is to be exercised. 
That view of the effect of s. 96-B, Govern- 
ment of India Act, 1919, does not appear 
to be altogether in accordance with the 
view previcusly expressed by Sir Philip 
Buckland in the case to which I have first 
referred, which impliedly treats the rules 
“made under that section as incorporating 
into the terms of service of a servant of the 
Crown entitled to their benefit, conditions 
of a contractual or quasi-contraciual nature 
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for the breach of which a remedy exists 
in damages. i 

The next case is one in our own High 
Court: J. R. Baroni v. Secretary of State 
(5). That was a suit by an Extra Assistant 
Commissioner of the Burma Civil Service 
against the Secretary of State for damages 
for wrongful dismissal. Herel; too, the 
question arose on a preliminary issue in the 
nature of a demurrer that no cause of action 
was disclosed by the plaint. Ounliffe, J. 
following the view expressed by Sir Philip 
Buckland in Satish Chandra Das v. Secre- 
tary of State (16) came tothe conclusion 
that an action for damages for wrongful 
dismissal lay against the Secretary of State 
in respect of a breach of the rules made in 
pursuance ofs. 96-B, Government of India 
Act, 1919, in so far as they governed the 
conditions of service of Civil Servants of 
the Crown. 

In Secretary of State v. N. D' Attaides (14) 
another case decided in this Court in July 
1934, the same question arose. It turned 
again entirely upon the question of the effect 
of s. 96-B, Government of India Act, 1919. The 
upshot of its decision is that an action lies 
against the Secretary of State for damages 
for wrongful dismissal in a case in which 
the provisions of r. 55 of the Civil Services 
(Classification, Control and Appeal) Rules 
have not been observed. In its result, 
therefore, it adopts the view that Ounliffe, 
J. had held in J. R. Baroni v. Secretary of - 
State (5) which Sir Philip Buckland had 
earlier expressed in Satish Chandra Das v. 
Secretary of State (16). With great respect, 
however, to the view of the learned Judges 
in Secretary of State v. N. D, Attaides (12) 
and the cases upon which it relies, it is not 
altogether easy to follow the reasoning from 
which the conclusion was drawn that, be- 
cause a civil servant of the Crown is pro- 
tected by certain statutory rules regulating 
as a matter of procedure, the steps to be 
taken upon his dismissal, a breach of these 
rules must necessarily give rise to a breach 
of contract and to a right of action for 
wrongful dismissal. 

Our attention has been called during the 
hearing of this appeal lo two cases in the 
Madras High Court decided in December 
1933 K. T. Rangachari v. Secretary of State 
aad Venkata Rao v. Secretary of State (7) 
In the former of these cases a servant of 
the Crown had been dismissed in circum- 
stances which did notcomply with the rules 
made under _s. 96-B, Government of India 
Act, 1919, and had sued the Secretary of - 
of State for India in Council for damages 
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for wrongful dismissal in the same way ®Rules to the Public Services Inquiry Act, 


as the plaintiff in this case before us has 
done. The learned Judges of the Madras 
High Court, Sir Owen Beasley, O. J. and 
Bardswell, J. took the view first.and, as I 
understood it, apart altogether from any 
question of the effect of s. 96-B, Goverment 
of India Act, 1919, that there was no jurisdic- 
tion at all in the Court to entertain as 
against the Secretary of State for India 
any suit arising out of an act done by the 
Crown or its agent, as an “act of Govern- 
‘ment and secondly, that, even if a suit 
could have been brought against the Secre- 
tary of State, there had been introduced 
by s. 96-B, Government of India Act, 1919, 
no such qualification of the absolute right 
of the Crown to dismiss at pleasure as to 
entitle the employee to sue for damages 
upon the footing of a contractual or quasi- 
contractual relationship. 


T have had the benefit of reading the 
‘judgment of my Lord the Chief Justice 
‘upon this, the principal question in this 
appeal. The hearing of the appeal had 
| been concluded before it had become known 
to us that the Privy Council had, on 
appeal, upheld the decisions in the two 
"Madras cases to which I have drawn atten- 
tion. It is accordingly unnecessary for 
me to do more than to say that, had the 
question not been already concluded for us 
on this point by the decision of the Privy 
Council in R. Venkata Rao v. Secretary of 
State for India (9) I should have respectfully 
concurred in the conclusion he had reached 
independently of that case. It appears to 
me that there is, as a matter of construction, 
nothing in s. 9J5-B, Government of India 
Act, 1919, to relax the overriding pleasure 
of the, Crown—which, on the contrary, it 





expressly re-affirms—to dismiss its servants- 


and that there, is no inconsistency between 
the rules made thereunder and the benefit 
they afford a servant of the Crown on the 
one hand and [His Majesty's overriding right 
to dismiss his servants at will on the other 
hand. To put the matter quite shortly, the 
rules made under tha; section appear to me 
to be regulations, devised for the benefit 
of the icivil servant but to which he has no 
contractual privity, prescribing merely the 
machinery by which the pleasure of the 
Crown is, as between itself and the Local 
Government, to be exercised. 


I desira only to add upon this question 
that I have been unable to deriveany assiste 
ance from the reference in r.55 of the Civil 
Services (Classification, Control and Appeal) 





1850. The effect of that reference is, I 
think, only to preserve the power of the 
Crown to have resort to apublic inquiry 
under that Act in any case in which it 
thinks fit todo so, and not to incorporatel 
into the rules by reference tos. 25 of the 
Act an oblique and quite unnecessary 
affirmation of the right of the Crown to 
dismiss at pleasure. I mention this because 
we have been pressed to read into that 
reference more than that which, in my view, 
it will bear. There is one other question 
upon which I desire to add a word. We 
have been invited during the hearing of 
this appeai to hold, as has been held by Sir 
Owen Beasley in R T. Rangachari v. Secre- 
tary of State and Venkata Rao v. 
Seertary of State (T) that, apart altoge- 
ther from the question of the rela- 
tionship between an officer's term of service 
and the rules made under s. 96-B, Govern- 
ment of India Act, 1919, no suit lies, as a 
matter of jurisdiction, against the Secre- 
tary of State for India in Council in respect 
of a matier arising out of an “act of 
sovereignty” or “act of Government.” 
[f this were so, it would cover not only 
cases, such as this one, of dismissal, but also 
every case of a breach of contract which 
could be classified as an “act of Government” 
and, in deference to the Madras view, it is 
proper.that a word should be said upon it. 
The point arises out ofs. 32 (2), Govern- 
ment of India Act, 1919, which is in these 
terms - ' 

“Every person shall have the same remedies against 
the Secretary of State in Oouncil as he might have 
had against the Hast India Company if the Govern- 
ment of India Act, 1838, and this Act had not been 
passed.” 

It has been argued. in this case, that 
because the employment of servants of the 
East India Company was by definition at 
the pleasure of that company, therefore no 
suit—or, at any rate, no successful suit— 
would have lain against the company ; and 
therefore, in consequence of è 32 (2); 
Government of India Act, 1919, no suit lies 
against the Secretary of State in Council. 
Icannot accept this view which to my 
mind implies a misunderstanding of the’ 
section. The actual conditions of service 
of employees of the company are, in my 
view, immaterial to the question of jurisdic- 
tion ‘which arises under the section. Tdo 
not propose to trace historically the origin 
of s.32, except to say that it reprodnces 
s. 65, Government of India Act, 1858, 
which was itself the logical outcome of the 
transition from the Government of the 
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British Territories in India by the East 
India Company.to Government of those 
territories by the Crown. It became neces- 
sary that persons having rights against 
the East India Company should be provided 
with a means of enforcing such rights 
against the Crown notwithstanding that, at 
Common Law in England, the Crown could 
not be assailed in tort at all or in contract 
except by “petition of right’; and the same 
provision was made not only for rights 
which had accrued but for rights which 
might thereafter accrue against the Crown 
itself. To that extent. the Crown sur- 
rendered its own prerogative. The history 
of the section is completely dealt which by 
Sir Rarnes Peacock inthe P.& O. Steam 


Navigation Co. v. Secretary of State (17) ° 


and it would be an impertinence to repeat 
it or to endeavour to add to it. 

We, therefore, arrive at this point. So 
far as suils against the Secretary of State 
in Council are concerned in India, itis a 
complete fallacy to attempt to consider 
them from the point of view of the Eng- 
lish Common Law which does not recognize 
actions against the Crown upon the prin- 
ciple either that “ihe Crown can do no 
wrong” or that the King cannot be sued in 
his own Court. The principle applicable 
in India is wholly different; for not only 
has the Crown submitted itself by Statute 
(through its character asthe successor of 
the East India Company) to certain 
“remedies” but it has by s. 65, Government 
cf India Act, 1858, constituted a corporate 
defendant in the form of the Secretary of 
State in Council as its representative for 
the purpose of being sued in respect of 
those remedies. 
puts itin P. #0 Steam Navigation Co. v. 
Secretary of State (17), 

“Tf we are right in our construction of 21 & 22 Vict., 
C. 106, the Secretary of State in Council is thereby 
rendered subject to the East India Company. The 
case in Viscount Canterbury v. Attorney-General, 
(18) at p, 321* is not applicable to the present case, 
for il there is a liability, there is no necessity to 
resort to a petition of right to enforce it, an action 
against the Secretary of State in Council having been 
expressly given by the 55th (semble “65th") section of 


the Act in lieu of that which formally existed against 
the East India Company.” 


In the resuit, therefore, it seems to me to 
follow that the Hast India Company, and, 
through the company, the Secretary of 
State in Council, is by virtue of s. 65, 
Government of India Act, 1858, and of 


(17)5B HOR App. 1. 
(18 (1842) 1 Ph. 306; 12 L J Ch, 281; 7 Jur, 294; 65 
RR 393, 
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*s. 32 of the Act of 1919, in : 

position from the Crown as 
the English Common Law 
fore, s. 32, Gcvernment of 
came io be enacted,’ all 
preserve and re-enact the 
individuals in India were, 
Crown as the “successors 
of the East India Compan; 
able, as a matter of ju 
Crown’s own Oourts, to 
through its established rey 
Secretary of State in Cour 
classes of case—withou 
reference ‘to particular « 
which the East India Com 
been sued prior to 1858. 
expressed simply by the 
in the Privy Council in Sec 
v. J. C. Moment (19) by 
page 11*: 

“Their Lordships. are satisfied 
character would have lain 
pany... s 

It is the “character” of tl 
whether it would have sı 
the test, Ifitis of that “í 
would have lain against 
Company, then by statute 
the Secretary of State for 
In so far, therefore, as ił 
proceeded in this Court u 
that, because under the 1 
applicable to employment 
India Company ro suit bre 
parallel circumstances ag 
have succeeded, no suit nov 
Secretary of State for Inc 
am unable to agree with 
the test nor isit, I think, 
Beasley in the Madras < 
decide. He decided, no 
would have failed against 
Company, but that for quit 
it was not of that ‘class’ 
that would heve lain agai: 
all. He said, in short, th 
of Government.” Whethe. 
the appellant in this case 
“an act of Government”, 
decide. Lam encouraged 
this view I am following 
which their Lordships ir 


Venhata Raos case (9) 
when they say: 
“m. - The reasoning of the 


(18) 7 L BR 10; 18 Ind. Cas. | 
48; 13M LT 53; 170 WN 169 
15 Bom, LR 27;11 AL J 49317 
T1; 24M L J-459 (PO). 
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5. 32 of the India Act, 1919, and its effect and bearing 
on these actions is another matter to which their 
Lordships must not be taken to give their assent. 
As at present advised their Lordships are not 
disposed to think that the section, which is a 
section as to parties and procedure, has an effect to 
limit or bar the right of action of a person entitled 
to a right against the Government which would 
otherwise be enforceable by action against it, merely 
because an identical right of action did not exist at 
the date when the East India Company was the 
body, ifany to be sued. If it had appeared that the 
plaintifi's service under the Act of 1919 was not 
terminable at pleasure their Lordships are not 
prepared to say that remedy by suit against the 
Secretary of State in Council for a breach of a 
contract would not have been available to the 
plaintiff. Breach of contract by the Crown can in 
England be raised by petition of right. The fact 
that for different reason—namely that service under 
the East India Company was at pleasure~a precisely 
similar suit could not have been brought against 
the company does not in their Lordships’ view 
conclude the matter either under cl. 2 of s, 32 of the 
Actor on the reasoning of Sir Barnes Paacock in 
nt & 0. Steam Navigation Co, v, Secretary of State 

n” 

With that, with great respeci, I agree. 
I agree tbat the appeal must succeed and 
the suit be dismissed and the cross-appeal 
be dismissed. 


D. Appeal allowed. 


Street 


PATNA HIGH COURT 
Civi; Appeal No. 122 of 1932 
September 2, 1936 
Wort AND Fazat Aut, JJ. 
KAMESHAR SINGH BAHADUR~ 
Derenpant-—-APPELLANT 
VETSUS 
RAMDHARI MANDAL— PLAINTIFF 

AND OTUERS—DBEFENDANTS-—-RESPONDENTS 

Revenue sale—Purchaser—What passes to pur- 
chaser—Intermediate tenures, if can be got rid of— 
Record of Rights—Suit claiming land to belong to 
plaintiff—Cadastral survey record in defendant's 
farour—Onus—Plaintiff's failure to prove record to 
be wrong—Suit cannot succeed 

What passes to a purchaser ata revenue sale in 
law is the interest of the Crown subject to the pay- 
ment of the Government assessment and he is remit- 
ted to all therights possessed by the original settlor 
at the date of the settlement and may take advant- 
age of that position to sweep away or get rid of all 
the intermediate tenures and encumbrances created 
by the preceding zemindar since that date. Sona- 
batt Kumari v Kirtyanand Singh (1), Surja Kanta 
Acharjaya v. Sarat Chandra Roy (2) and Narayan 
Das Khetry v. Jatindra Nath Roy (5, referred to. 
[p. 284, col. 1.] 

Where in asuit the plaintiff claims that certain 
plots of land belonged to the plaintiff and were in- 
eluded ia his village but the cadastral survey 
records show the lands forming part of the defend- 
ants village and the plaintiff fails to prove that the 
cadastral survey records are wrong, the suit cannot 
succeed, the onus being on the plaintiff, 

C. A. from a decree of the Sub-Judge, 
Purnea, dated May 12, 1932, 
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Messrs. Murari Prasad, K. P. Upadhaya, 
R. Misra, M. N. Pal and &. P. Srivastava, 
for the Appellant. 

Messrs. Mahabir Prasad, D. L. Nandkeol- 
yar and C. P, Sinha, for the Respondents. 

Fazi Ali, J.—The question to be de- 
termined in this appeal is whether some 35 
acres of land comprising the greater por- 
tion of Plots Nos. 1 to 39 appertain to Tauzi 
No. 460-1768 of village Moradpur in the 
District of Purnea of which the plaintiff is 
the proprietor or to Tauzi No. 225-1533 
which belongs to defendants Nos. T to 12. 
The plaintiff purchased Tauzi No. 460-1768 
at a sale held for arrears of revenne on 
January 13, 1923, and on April 8, 1929, he 
commenced the present suit with a view 
to have demarcated and recover possession 
of some 66 acres of land comprising Plots 
Nos. 1 to 39 and plot No. 5397 which accord- 
ing to him appertained to Tauzi No. 4€0- 
1768. His case was that the plots in ques- 
tion had been wrongly recorded in the 
cadastral survey record of rights prepared 
about 1906, as appertaining to the defen- 
dants’ tauzi, whereas the case of the defen- 
dants was (defendant Nos. 1 to 12 being 
the landlords and defendants Nos. 13 and 
14 the tenure holders of the disputed plots} 
that the record of rigits had been correctly 
prepared and that the plaintiffs suit was 
barred by limitation. 

The learned Subordinate Judge held that 
the greater portion of Plots Nos. 1 to 89 
apperiained to the plaintiff's tauzi but Plot 
No. 2593 did not. He accordingly decreed 
the suitin part and now defendant No. 14, 
who is recordedin respect of the disputed 
land as tenure holder under defendants 
Nos. 1 to 12, the proprietors of Tanzi 
No. 225-1833, has appealed. Now a number 
of facts may be taken to have been clearly 
established in this case. It appears that 
in 1843 one Rup Puri held about 106 bighas 
of milik land for which Rs. 53-3-5 was gs: 
sessed aS revenue, and this estate bore 
Tauzi No. 460 (vide Exs. 1, 4 and 5) Tt 
appears further that between 1816 and 1819 
the lands of Rup Puri were sold more than 
once for arrears of revenue and ultimately 
they were purchased by Government for 
Re. 1 andthe Collector was asked to settle 
them. The condition of the land about this 
time is described in the following words 
in Iis. 2, a rubkari of the Settlement De- 
puty Collector dated June 7, 1853: 

“It appeared that ag a matter of fact the lands are 
quite partè (torn) have beeu washed away by the 
river Kosi Kalan; and like (?) the (said?) lands 
thousands of bighas (of lands?) around it are lying 
follow (and) have begano a jungle (?). Oa account 
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of such a jungle, this mahal was gold by auction 
repeatedly (?) consecutively. The auction-purchasers 
could not manage to pay the rent. It was purchased 
by the Government and made over to me, While 
the settlement was not yet made, the said records 
were returned to the Oollectorate. Thereafter on 
May 15, 1852, they were egain (?) made over to this 
Court, A fresh notice was issued. No one appeared, 
That is from the beginning of the purchase up to 
the month (?) of November 1852 (during which ?) a 
period of more than three years elapsed no one 
applied for settlement.” 

The rubkari proceeds to state that in 1853 
one Mr; Mackintosh appeared and filed an 
application for settlement accepting a jama 
of Rs. 12-9-5 and so a ‘settlement for ten 
years was concluded with him. It is also 
stated in the rubkari that the area settled 
with Mr. Mackintosh was 239 bighas 5 
kathas 10 dhurs according to a laggi of 
four cubits. So far the history of Tauzi 
No. 460 can be clearly traced but what 
happened to the estate or to the lands con- 

- stituting it after 1863 after the term of 
settlement with Mr. Mackintcsh had ex- 
pired, we donot know. It may, however, 
be stated here that on April 20, 1932, an 
application was made tothe Collector on 
behalf of defendant No. 14 for ascertaining 
“in what year and with whom the perma- 
ent settlement of Tauzi No. 460-1768 was 
made” and the answer to this application 
was given in the following terms: 

“On looking into the settlement records of 460-1768 
there is not seen any paper described as permanent 
settlement paper although the decennial settlement 
papers are found.” 

The plaintiff does not dispute the correct- 
ness of the information supplied by the 
Collector, but wishes us to assume that the 
estate 460 must have been permanently 
settled with some one before the date of the 
cadastra] survey, and that the new Tauzi 
No. 1768 is identical with the old Tauzi 
No. 460. His ground for asking us to make 
these assumptions are that unless the land 
had been permanently settled it would not 
find a place in part 1 of the Tauzi Roll; 
and the numbering of the new estate ag 
460-1768 by itself suggests that there must 
be some connection between 460 and 1768. 
Now the main question to be considered 
in this appeal is whether the plaintiff has 
succeeded in establishing that the entries 
in the record of rights in ‘respect of Tauzi 
Nos. 460-1768 and 225-1533 are incorrect. lt 
may be stated here at once that the plain- 
tiff has succeeded in establishing that the 
greater portion of plots Nos. 1 to 39 is 
identical with some of the lands which 
were in possession of Rup Puri about the 
year 1843. Rup Puri’s lands are described 
as Rup Puri milik bearing No. 163 in the 
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revenue survey map (Ex. 12) which was pre- 
pared about the year 1846 and Ex. 9 which 
is amauzawar register prepared about the 
same time shows that this was identical 
with what was then Tauzi No. 460. A Com- 
missicner who was deputed by the trial 
Court to make a local investigation has 
upon a comparison of the revenue survey 
map with the cadastral survey map, been 
able to locate some of the lands which were 
in possession of Rup Puri, and he has come 
to the conclusion that the greater portion 
of Plots Nos. 1 to 39 represents those lands. 
The Oommissioner’s conclusions are also 
supported by Ex. 15, the cadastral survey 
map of Tauzi No. 225, in which the lands 
of that taugi are described as Tengaria 
milik and it is noted that the old name for 
these lands was Rup Puri milik. In my 
opinion, the Commissioner's conclusion can- 
not be challenged in the face of the docu- 
mentary evidence which is before us, and 
it must be held that the plaintiff has suc- 
ceeded in showing that plots Nos. 1 to 39 
represent at least a portion of the lands 
which were in possession of Rup Puri be- 
tween 1843 and 1846. 

It, however, remains to be considered whe- 
ther this fact by itself is sufficient to rebut 
the cadastral survey entries. It is to be 
remembered that the plaintiff’s case is that 
the cadastral survey entries are wrong both 
with regard to the land of Taùzi No. 225- 
1533 and Tauzi No. 460-1768. The remark- 
able fact, however, is that none of the per- 
sons interested in the two tauzis has ever 
challenged the correctness of the entries 
and these persons have been in actual pos- 
session for a long time according to the 
survey entry. Thus we find from Ex. R. 
that on July 17, 1911, the lands of Tauzi 
No. 460-1768 were sold in execution of a 
decree and purchased by Lala Deosaran 
Lal and others. The sale certificate gives 
an inventory of the property and mentions 
the very plots which are recorded in the 
cadastral survey papers as plots appertain- 
ing to Tauzi No. 460-1768. The area which 
is given in the sale certificate is 20°48 
acres as recorded in the survey papers 
and not 66 acres which is stated by the 
plaintiff to be the area of the lands of 
Tauzi No. 460-1768. 

- Turning now to Tauzi No. 225-1533 we 
find that the cadastral survey entry with 
regard to this tauzi is strongly supported 
by an old document, Ex. F, which bears 
the date February 2, 1892. On that date 
one Lal Behari Lal executed a sale-deed 
in favour of Lala Deosaran Lal in respect 
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of Tengaria milik bearing Tauzi No. 225 
and paying a sadar jama of Rs. 17-11-1. It 
is recited in this document (Ex. 1) that 
the vendor had purchased the vended prop- 
erty at a public auction on September 16, 
1880,in Jixecution Case No. 505 of 1880 of 
the Court of the Munsif of Purnea and 
that the said property had been in his 
possession and occupation since the date 
of the sale certificate: and, that his wife, in 
whose name the property had been pur- 
chased, stood recorded in the Government 
Office since that date. Now, it is common 
ground that the Tengaria milik is identical 
with Rup Puri milik and indeed plots Nos. 1 
to 39 have been specifically described as 
Tengaria milk in the cadastral survey 
papers. Thus the recitals in Ex. F, the 
correctness of which there is no reason to 
doubt, fully support the cadastral survey 
entry and show that at least since 1880 
the dispuled lands which stand recorded as 
appertaining to Tauzi No. 225-1533 have 
been dealt with as appertaining to Tauzi 
No. 225. Inthese circumstances it seems 
tome that before we can hold the survey 
entry to be wrong, we must have before us 
the clearest possible evidence in support 
of the plaintiffs case. but as I have already 
stated the plaintiff has offered no evidence 
to show what happened to the lands of 
Tauzi No, 460 after the settlement with Mr. 
Mackintosh We have no direct evidence 
of the permanent settlement of these lands: 
and, even assuming thut the land was per- 
manently settled sometime or other after 
1863, we donot know when and with whom 
the permanent settlement was made and 
what lands were actually settled and when 
and in what circumstances Tauzi No. 4€0- 
1768 was created. 

In other words, there is no paper before 
us ro show the boundaries and the area of 
this particular estate when it became the 
subject of the last permanent settlement 
as Tauzi No. 4€0 or 460-1768. Further 
the plaintiff, has not placed before us the 
papers of the decennial settlement which 
followed the settlement with Mr. Mackin- 
tosh, soas to enable us to hold that the 
identity of the estate or the lands which 
had in the first instance been settled with 
Rup Puri was preserved throughout in the 
subsequent settlements. On the other hand 
such evidence as we have before us throws 
great doubt on the plaintiff's case that the 
boundaries and the area of the estate have 
remained unaffected throughout. As Ihave 
already stated, in 1843 the lands which 
were in possession of Rup Puri was 106 
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bighas odd. In certain subsequent pupers 
the area is shown to be 66 acres, whereas 
in 1853 the area is found to he about 80 
acres. In 1906 when the cadastral suivey 
proceedings were concluded, the area of 
the lands recorded in Tauzi No. 460-1768 
was 20°48 acres and before the plaintiff 
instituted the present suit, none of the 
intermediate holders of this tauzi ever 
came forward to say that the area had 
been incorrectly recorded. On the other 
hand, as [have already stated, Ex. R of 
1911 states precisely the same area as is to 
be found in the Record of Rights. How 
are we then to conclude that the very land 
or estate which was in possession of Rup 
Puri was the subject of the last permanent 
settlement about which, asI have already 
stated, no evidence, documentary or oral, ig 
forthcoming? We must also in this eon- 
nection remember that tLe lands being 
close to the river Kosi must have been 
subject to violent changes. Indeed from 
Ex. 2, the rubkari of 1853, it appears that the 
lands which were in possession of Rup Puri 
shortly befcre 1853 had been washed away 
and thousands of bighas round about these 
lands were either lying fallow cr were 
overgrown with jungle. 

Such being the local conditions it is not 
inconceivable that in the course of the 
successive settlements which followed the 
settlement of these lands with Mr. Mackin- 
tosh, mistakes and confusion may have 
occurred and the boundaries of the estate 
460, even though there may have been the 
intention to keep the estate alive, did not 
remain unaffected. Thus the estate which 
was subsequently carved out as Tauzi 
No. 1768 may in fact not have been iden- 
tical with the estate which in Rup Puri's 
r No. 460. The plaintiff 
suggests in para. 4 of his plaint that the 
estate which bears the new No. 1768 ig 
identical with 460 and the suggestion 
1eceives some support from ihe numbering 
ofthe new tauzi as 460/1768; but even f 
we assume that the new Tauzi 1768 is in 
some way or other connected with Tauzi 
No, 460, the fact remains that we do not 
know at what point of time the new tauzi 
was carved out and what were the bownd- 
aries of Tauzi No. 460 at that point of time 
when it was replaced by 1768. Indeed there 
is no evidence before us to enable us to 
say with certainty that the estate bearing 
Tauzi No. 460 which may have been 
formed at some unknown date after 1863 
was identical with the estate bearing Tangi 
No. 4t0 of 1843—46, and from this it follows 
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as a matter of corrollary that Tauzi 
No. 40-1768 has not been proved to be 
identical with Tauzi No. 460 of the re- 
venue survey period. The plaintiff asks 
us lo assume that Tauzi No. 460 must have 
remained intact throughout, but there is 
no justifcaticn in law for making this 
assumption. We are not dealing here with 
one of those estates which was permanently 
settled about 1793 or Jater and has been in 
exislence ever since. We are dealing here 
wi h lands which had a chequered history, 
which were resumed by the Government 
after the permanent settlement and which 
have Feen the subject of a number of 
euccessive settlements by the khas mahal 
au horities since 1853. 


The same remarks apply more. or less to 
Tauzi No. 225-1533, The plaintiff has. 
endeavoured tc identify it with what is 


described as Debipur milik in the Special. 


Diara map of the district of Bhagalpur and 
Purnea (Ex. 13) which was prepared in 
1917 and one of the documents (Ex. 9) 
shows that in 1813, Tauzi No. 225 was 
shown as milik-Moradpur bearing No. 150 
in the revenue survey map: 
this there areno tangible materials before 
us to enable us to re construct the history 
of this estate. On the other hand, as fÍ 
have already stated, Ex. I which is a 
documentof 1892, lends considerable sup- 
port to the cadastral survey entry with 
regard to the cstate. ‘lheref.re in the 
present state of evidence I find some diffi- 
culty in holding that the plaintiff has 
succecded in showing that the cadastral 
survey entries are wrong. 


Su far as the legal position ofa purchaser 
ata revenue saleis concerned, it is now 
settled by a series of authorities that what 
passes to sucha purchaser inlaw is the 
interest of the Crown subject to the pay- 
ment of the Governmenl assessment and he 
is remitted toall the rights possessed by 
the original settlor at the date of the settle- 
ment and may take advantage of that posi» 
tion of sweep away or get rid of all the 
intermediate tenures and enecumbrane>s 
created by the preceding zamindar since 
that date: See Sonabati Kumari v. Kirtya- 
nand Singh (1), Surja Kanta Acharjya vy. 
Sarat Chundra Roy (2) and Narayan Das 


(1) 14 Pat, 70; 157 Ind, Cas, 433; AIR 1935 Pat, 
308; 8 R P 121; 1 B R 777, 

(2) 18 O W N 1981; 25 Ind. Cas, 399; A IR 1914 
PU 82; 10ML 1 290,27 M LJ 3551 1 W 817; 


-PLM WN 767; 10 Bom, LR 020;30 0 L J 508 
Eo 
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Khetry v. Jatindra Nath Roy (3). Thus 
if the plaintiff could succeed on the. 


question of the identity of his estate and 
if it had been clearly established that the 
defendants came into possession of the 
estate after the last permanent settlement, 
the plaintiff would have been in a position 
to eject them successfully, because any 
adverse possession that may have been 
exercised by them prior to his purchase 
would have been of no avail against him, 
he having brought his suit within twelve . 
years of his purchase. The difficulty, how- 
ever, which confronts us in this case is that, 
the plaintiff has not been able-to show when 
the estate, of which he has become the. 
owner, was permanently settled on the last 


occasion; and, as I have already stated, it is., 


clear upon the evidence that the predeces- 
sors-in-interest of the defendants have been 
in possession of the identical lands. which 
are claimed by the -plaintiff at least since. 
1880. If the last permanent settlement of 
Tauzi No. 460/1763 took place after 1880: 
it is clear that they cannot be ousted. It. 
is true thatthe onus of proving that the 
defendants have been in adverse poseession. 
since before the date of the permanent 
settlement ia upon the defendants but the 
onus of proving that the cadastral survey. 
entries are wrong is upon the plaintiff. The 
defendants have succeeded in proving that 
they and their prodecvessors-in-interest . 
have-been in possession of this disputed 
land, at least since 18-0, and if the pre- 
sumption of continuity of possession can be. 
successfully invoked in their favour, as E. 
think in the circumstances it can be, if is 
clear that the plaintiff cannot succeed in. 
this case. Whe plaintiff has, in my. opinion, 


. wholly failed to show that the cadastral , 


survey authorities were.. not justified in 
recording the disputed lands as appertain- 
ingto the defendants’ tauzi, In these 
circumstances I would allow the appeal 
and hold that the. plaintiif’s suit fails and 
should he dismissed with costs throughout. 

Wort, J.— I agree. 

N. Appeal allowed. 

(3) 81 C WN 965; 102 Ind Oas. 199, AIR 1927 
P Q135; 54 TA 218; 54O 639; 46 0 LJ 1; 29 Bm L. 
Al 53 M LJ 152; (1927) MW N 481;8 PLT 663 
¢ Ija 
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LAHORE HIGH COURT 
First Civil Appeal No. 2096 of 1934 
July 15, 1935 - 
Jat LAL AND SALE, JJ. 
‘Musammat JASWANT KAUR Devenvant 
~~AFPELLANT 
versus 
Mahant TIPAR CHAND—~-Puaintirr AND 
OT,JERS ~DErsNpANTs—RESPONDEATS 

Sikh Gurdwaras Act (VIII of 1925), ss, 31, 10-— 
5. 31, if bars jurisdiction of Civil Court—Stay of 
proseedings-—S. 31 (2), strict construction—Necessity 
of—~S. 31 (2), when applies—Will-- Contested will — 
Omission to give independent evidence as to signa- 
ture—Failure to call attesting witnesses—~H fect- 
Best evidence procurable should be furnished to prove 
‘signature of testator. Š 

Section 31, Sikh Gurdwaras Act, does not bar the 
jurisdiction of the Civil Court, but only requires 
that proceedings to which that section is applicable, 
be stayed till the decision of the Tribunal on the 
que ;jtion whether the institution is or is not a Sikh 
Gurdwara, Sub-section (2) of s. 31, must be strictly 
‘construed. The sub-section only applies in the casa 
of a claim which Gould have ‘been made in a petition 
forwarded to the Local Guvernment under the provi- 
sions of s. 10 and was not s> made. Where a claim 
in respect of the property relating to an institution 
has been made to the Local Government in a petition 
under s, 10, 5. 31 has no application. 

In the case of a contested will, the omission to 
prove the signature on the will by the indep2ndent 
evidence of an expert coupled with failure to eall 
‘all the attesting witnesses is a serious def2ct. A 
will is one of the most solemn documents known 
to the law. By it a dead man cntrusts to the living 
the cirrying out of his wishes, and as it is impossible 
‘that he can be called either to deny his signatures 


or to explain ths circumstances in which it was . 


attached, it is essential that trustworthy and effective 
evidence should be given to establish compliance 
with the necessary forms of law. Proof of the 
testator's signature is all that is needed: but, in case 
of doubt or dispute, justice requires that the best 
evidence procurable of that signature should be 
furnished, and an attempt to support the siguature 
by anything that falls short of this standard is a 
matter which, though it may not be fatal, is a serious 
defect. Ram Gopal Lal v. Aipnı Kanwar (1), appli- 


- ed. 
F, ©.. A. from the decree of the Senior 
- Sub-Judge, Ludhiana, dated July 2, 1934. 
Messrs. S. L. Puri and Jagan Nath 
` Aggarwal, for the Appellant. : 
Messrs. Achhru Ram and Inder Dev, for 
the Respondents. 


Sale, J.—This appeal arises out of a 
suit for a declaration of title to immov- 
able property said to be worth at least 
Rs. 55,000, attached to an institution known 
as Dera Jaspal Bangar situated in the 
Ludhiana DVisirict, of which the plaintiff 
mahant Tipar Chand Udasi claims to be 
in possession. ‘the plaintiff is the brother 
of tue last mahant Anand Sarup, who as 
gaddinaohin of the instituiicn claimed to 
be the sole owner of the property, He died 
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on April 20, 1933, leaving two widows and 
two brothers. Of the brothers Tipar Chand 
claims to sueceed by virtue of a will dated 
April 16, 1933, and the other brother Sukh- 
dev Chand supports his claim. Tle con- 
testing defendant is one of tke widows 
Musammat Jaswant Kaur, the other widow 
supports the plaintiff's claim. The suit was 
instituted on June 6, 1933. In the pla‘nt 
the plaintif propounded a will by Mahant 
Anand Sarup, deceased, dated April 20, 
1928, declaring that the plaintiff should 
succeed Lim as gaddinashin of the Dera on 
Mahant Anand Sarup's death without male 
issue. He further alleged that a few days 
after the mahant’s death he was publicly 
accepted as the successor of the deceased 
and installed as gaddinashin by the re- 
lations, village notable3.and fakirs of the 
udasi sect, and forma'ly entered into pos- 
session of the property. 


The plaintiff also made a statement that 
the property in question is secular, not 
wakf, but that tre gaddinashin has a duty 
to maintain a langar from the income of 
the property for traveilers and sadhu; 
that the property goes with the institution 
and that the succession to itis setiled by 
nomination by the last mahant. Musammat 
Jaswant Kaur, the contesting defendant 
d<nied the execution of the will and the 
alleged acceptance of the plaintiff as 
the nominated successor of the deceased 
mahant. She contr.verted the plaintiff's 
title to- succeed to the property in prefer- 


` ence to herself. She also averred in her 


written statement that she was pregnant Ly 
the late mahant, end later alleged that on 
November 14, 1933, that is’seven months after 
his death, a son was born toher who, ske 
claimed, is the rightful heir. As regards 
the secular nature of the property in suit, 


she is at one with the plaintiff; nor is there 


any denial in the pleadings of the late 
mahant’s right tonominate a successor by 
will. The defendant confines herself on this 
point to denying the execution of the will, 
The plaintiff denied Musammat Jaswant 
Kaur’s pregnancy and the birth to her of 
a son by the late mahant. The trial Court 


‘has found in favour of the will propounded 


by the plaintiff, and holding the pregpanc 
unproved and the birth of the Be 
son to be fictitious, has granted the plaintiff 
: decree for a declaration to the effect that 
e is 
“the mahant of Dera Jaspal Banga) 
a will ‘dated April 26, 1938, and Oy. NA renga 
installation by the Bhek, and ag such, entitled to thg 
property se-detailed in the plaint,” 
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From this decision Musammat Jaswant 

aur appeals. In the course of proceedings 

efore the lower Court musammat Jaswant 
Kaur sought to bring on the record as co- 
defendant the posthumous son alleged to 
have been born to her by mahant Anand 
Sarup deceased. It appears that sometime 
after the birth of this boy, in November 
1933, his widowed mother made an appli- 
cation to the Revenue Authorities and some 
of the property of mahant Anand Sarup 
was mutated in the infant’s name on 


March 20,1934. But the plaintiff declined, 


to recognise the existence of the infant, and 
objected to his being impleaded. In up- 
holding this objection the lower Court-held 
that though the infant was a proper party, 
he was not a necessary party, and that as 
the plaintiff is dominus litis, the infant 
should not be impleaded against his wish. 
An application was made by the defend- 


ee . ant to this Court for revision of the lower 


Court's order refusing to make the infant a 


. ‘party but was dismissed in limine. Amongst 


preliminary objections raised by the de- 
fendant before the trial Court the only 
material one for the purpose of this appeal 
is that thé suit is barred under the provi- 
sions of cl. 2, s. 31, Sikh Gurdwaras Act. 
This objection was overruled by the lower 
Court and has been re-agitated in appeal 
on behalf of the appellant in a somewhat 
half-hearted fashion by Mr. Jagan Nath 
Aggarwal who did not appear to press the 
objection seriously. It is common ground 
that a petition has been presented under 
s. 7, Sikh Gurdwaras Act, that under sub- 
s. (3) of s. 7 a notification has been published 
by the Local Government in respect of 


this institution and that the makant in his - 


lifetime presented in reply a petition under 
s. 10, Sikh Gurdawaras Act, claiming a 
right, title and interest in the property 
which is in fact the property now in suit. 
We are informed that since the mahant’s 
death, the parties to this suit have been 
jointly impleaded in the petition before 
the Tribunal as legal representatives of 
the deceased mahant and the case is still 
pending before the Tribunal. It is to 


be noted that s. 31, Sikh Gurdwaras Act, ` 


does not bar the jurisdiction of this Court, 
but only requires that proceedings to which 
that section is applicable, be stayed till 
the decision of the Tribunal on the question 
whether the institution is or is nota Sikh 
Gurdwara. The matter in issue before 
the Tribunal is very different from the 
matter in issue before this Oourt. The 
‘petitioners before the Tribunal (that is 
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certain Sikhs) are not a party to the 
case before us. Sub-section (2) of s. 31, 
which is claimed to operate as a bal 
to the continuance of these proceedings, 
must be strictly construed and I am of 
opinion that on a strict construction of this 
sub-seclion it has no application to the 
facts of the present suit. The sub-section 
only applies in thecase of a claim which 
could have been made in a petition forward- 
ed to the Local Government under the 
provisions of s. 10 and was not so made. |! 

But in this case admittedly a claim in| 
respect of the property relating to this 
institution was made to the Local Govern- 
ment in a petition under s. 10. Conse- 
quently this section has no application 
and asitis not suggested that any other 
section under the Sikh Gurdwaras Act bars 
the continuance of the suit, there is no 
reason to postpone the decision of this ap- 
peal until the Tribunal has decided the 
relevant petition pending before it. Before 


-us arguments on behalf of the appellant 


have been confined to three points: (1) that 
a suit fora mere declaration does not lie 
as the plaintiff is not in possession of all 
the properties. In this connection it is also 
argued that assuming a suit for a mere de- 
claration does lie, the relief claimed be- 
ing purely discretionary, should not be 
granted in the circumstances of the pre- 
sent case where the plaintiff has declined 
to agree to the impleading of the infant 
son of Musammat Jaswant Kaur, who, ac- 


‘cording to the defendant-appellant, is now 
.the only person who could be affected by 


a declaration, which in the circumstsnces, 
would not be binding upon him. (2) That 
the will propounded by the plaintiff is not 
proved and (3) that the pregnancy of the 
defendant-appellant by the deceased mahant 
and subsequent birth ofthe son. has been 
established, and isa bar to the plaintiff's 
title. i ' - 

Before discussing the arguments it is to 
be noted that Mr. Achhru Ram on behalf 
of the plaintiff-respondent has made it clear 
before us that his claim to the succession 
rests solely on the will and not on the al- 
leged installation of the plaintiff as mahant 
by the brotherhood. He only relies on the 
evidence of installation as recognition of 
the will. Consequently he does not sup- 
port the declaratory decree of the lower 
Court in his favour in go far as it gives him 
a title based on election and installation. 
His client’s case stands or falls therefore 
on his nomination to the- Gaddi by. the 
will propounded in the plaint. The prop- 
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erty in suit includes house property left 
by mahant Anand Sarup in Ludhiana town 
and landed property situated in a number 
of villages. The history of this property is 
given in the judgment of Mr. Wace, Settle- 
ment Commissioner, dated February #, 1882, 
printed as Ex. P-41 at p. 167 of the paper- 
book, the material portions of which have 
been repeated in the lower Oourt's judg- 
ment. It is unnecessary to recapitulate the 
history of the property here except to men- 
tion that neither side supports before us 
the description of the institution by Mr. 
Wace as aGurdaware. It is, on the con- 
trary, common ground before us that there 
is no place of worship attached to this prop- 
erty; nor isthere any religious ceremony 
connected with this institution which, as 
such, exists solely asa langar for travel- 
lers and sadhus. 

On the first question argued before us 
as to whether a suit fora mere declaration 
lies, there is a mass of evidence on this 
record, which has not heen questioned by 
the appellant, to show that the plaintiff 
since his brother's death has been in pos- 
seasion (both actual and constructive) of the 
greater part of the property in suit including 
the house property at Ludhiana. Most of 
the landed property isin the cultivating pos- 
session of tenants, many of whom have been 
proved to have attorned to the plaintiff, 
who has been receiving rents from them 
and paying land revenue on behalf of their 
holdings through the lambardars concern- 
ed. At the same time there is evidence 
that the plaintiff's title has not passed un- 
questioned by all the tenants. Although 
there is nothing to show that the contesting 
widow is in physical possession of the prop- 
erty in suit, it would seem that her 
Mukhtear Dan Singh has made considerable 
efforts to supply evidence of constructive 
Possession through tenants and otherwise. 
It is proved that he attempted to break 
open the lock of some of the house property 
and was bound down to keep the peace 
under s. 107, Criminal Procedure Code. He 
has led evidence to show that some of the 
tenants have attorned to the widow while 
others have not attorned to either side pend- 
ing settlement of this dispute. Moreover, 
mutations of some of the property have 
been entered in the names of the contesting 
widow and her alleged infant son, whose 
existence the plaintiff refuses to recognise, 
As pointed out by the lower Court such 
conflicting evidence concerning possession 
is inevitable in a dispute relating to prop- 
erty as scattered as the estate with which 
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we are now concerned; and since it is estab- 
lished that plaintiff is undoubtedly in 
possession (actual or constructive) of the 
major portion of the property in suit, I am 
in agreement with the lower Court in hold- 
ing that the plaintiff has established posses- 
sion sufficient to justify the maintainability 
of his suit for a declaration especially since 
the attitude of the remaining tenants who 
have not altorned to the plaintiff would 
naturally be determined by the decision of 
the suit cn the question of title. 

Turning now to the will on which the 


plaintiff bases bis claim and which the 


trial Court has accepted, I am of opinion 
that this document is not genuine and that 
no reliance can be placed npon it. On this 
view it will be unnecessary to discuss the 
third point argued, viz., the pregnancy of 
the contesting defendant and consequent 
birth of the child since the rejection of the 
will involves the dismissal of the plaintiff's 
suit. Moreover, it would not be proper in 
my opinion to come to any decision affecting 
the legitimacy of the infant in question 
when that infant is not a party to the suite 
The will in question which is dated April 16, 


- 1933, (that is four days before the death 


of the mahani) is printed at p. 177 of the 


paper- book and runs as follows: 

“I, mahant Anand ae son of mahant Das- 
wandhi Ram, caste Jat, Got Gill, Sadh Udasi 
resident of Jaspal Bangar, Tahsil Ludhiana, 
Gaddinashin of the Dera at Jaspal Bangar 
Tahsil and District Ludhiana, do hereby declare as 
follows: I have been suffering from asthma for a 
long time. Life is uncertain. Hence, I, in the en- 
joyment of sound health and right of five senses 
have executed this will as follows: On my death, 
if there be any male issue, my eldest son, and if 
there beno such male issue, my real brother Tipar 
Chand shall be Gaddinashin of the Dera like myself. 
Ihave, therefore, executed this will so that the same 
may serve ês an authority.” 


It purports to be signed by mahant 
Anand Sarup in hisown hand in Urdu, 
to have been written by one Shib Chand 
and to have been attested by the following 
five witnesses, Chanan Singh, Sukhdev 
Chand, Kartar Singh, Natha Singh and 
Sawan Singh. It will be observed that 
this willis not concerned with any disposi- 
tion of property, but merely declares that 
in the absence of male issue Tipar Chand 
shall be Gaddinashin of the Dera. Itis 
not here necessary to consider whether the 
mahani had a right to nominate by will 
a person to succeed him as a gaddinashin 
and as such heir to the property. This 
right was decided in the mahant’s favour 
by. the lower Court ; and though question- 
ed in the grounds of appeal was not spe- 
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cifically raised in the pleadings nor put into 
issue, nor hasit been argued before us. 
On the contrary, Counsel in appeal have 
confined themselves to the factum of. the 
execution of the will, on the apparent as- 
sunption that the will, if proved, does regu- 
late sucezssion to the property. The objec- 
tions laken to the will on behalf of the ap- 
pellant are that the mahant was in uo 
condition t make a will four days before 
his death, that he did not, in fact, make 
any will and that the document isa for- 
gery. It is only ‘necessary, therefore, to 
decide in this cage whether the will in 
question was executed by the mahant. It 
is clear that, since on the admission of 
the parties, the willis to govern the dis- 
position of immovable property said to be 
worth more than Rs. 55,000, the question 
of its genuineness must be carefully scruti- 
nised. The will is not registered, nor 
probated, and though neither registration 
nor probate is necessary, it is a matter of 
surprise that having regard to the value 
of the property involved, the parties -in- 
terested should not have taken steps at 


.- least to have the will registered. 


On the contrary, ihe circums‘ances at- 
tending the execution of the will, as stated 
by the plaintiff's witnesses, indicate sur- 
prising informality. According to the 
plaintiff's evidence no person -was Speci- 
ally called for the making of this will. The 
writer Shib Chand (P. W. No. 23) is not a 
scribe or a petition-writer, but a casual 


‘visitor and a friend of the family who on 


his own admission kad merely gone by 
chance to enquire after the health of -the 
mahant who was known to be ill, While 
present, he was, he says, requested to write 
outa will atthe dictation of the mahant 
who, he alleges, signed in his presence. 


-Of the attesting witnesses Chanan Singh 


and Natha Singh have not been examined 


‘in evidence though both are available as 
witnesses. 


Nosatisfactory explanation has 


been offered for this omission. Natha 


‘Singh is said to be a Patwari and his evi- 


dence as a‘:presumably independent witness 
would have been particularly valuable. Of 
the attesting witnesses examined, Sukhdev 
Chand is plaintiff's brother and a supporter 
of his claim. Kartar Singh is a lambardar 
of a different village who says he had visite 
ed the mohant by chance to enquire after 


-his health and tosee about the recovery of 


the debt atleged to be due to him by the 


‘mahant, Sawan Singh (P. W. No, 31) is the 
-only attesting witness who says that he was 
“Summoned in connection with a will, but 
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in this particular his evidence is not borne 
out by the plaintiff who says nothing about 
any intention cxpressed beforehand cn 
ihe ‘part of the mahant to execute a will. If 
there had been any such intention on the 
part of the mahantitis difficult to under- 
stand why in viewof the importance of 
the document he did not summon a regu- 
‘lar scribe cr deed writer to record the will, 
(though one such was admittedly available 
in the village) and one or othar of the five 
lambardars of the village as attesting wil- 
- nesses. : 
Further, although the attesting witnesses 
say the mahant was at the time of sound 
disposing mind, the only medical man who 
was in attendance on the mahant during 
the last week or soof his life, Bhagat Ram 
Vaid (P. W. No, 50), makes no mention of 
any such will. Thisis the more surprising 
since this witness (one cf plaintiff's own 
witnesses) saysthat he was “in constant 
attendance,’ remaining at the mahant's bed- 
side threughout the seven days prior to 
his death, that is including the suppcs- 
will is said 
to have been made. It is strange 
that if this will were geauine, this medical 
man was not asked to be present to. prove 
that the mahant wasin sound disposing 
mind. On the contrary defendant has 
cited witnesses to say that for a week 
before bis death the mahant was in no 
condition tomake a will, and ‘since the 
-mahant had been ill for some time and 
was dying of chronic asthma and appar- 
ently other complications, this contention 
is by no means improbable. In these 
circumstances it was incumbent on the 
Plaintiff to establish beyond doubt the 
genuineness of the will and the authen- 
. ticity of the mahant’'s signature which has 
been questioned. But although other 
documents bearing the mahant’s admitted 
‘signatures were available, no attempt has 
been made to prove the signature on the 
will by the independent evidence of an ` 
expert. This omission coupled with the 
-failure of the plaintiff to call all the 
. attesting witnesses is a serioas defect. As 
- pointed out by their Lordships of the Privy 
Oouncilin Ram Gopal Lal v. Aipna Kun- 
‘war (1) at p. 500* ; 

“Awill is one of the most solemn documents 
known to the law. By ita dead man entrusts to the 
living the carrying out of his wishes, and as it is 
impossiblethat he can be galled either to deny 

(1) 44:4 495; 69 Ind, Oas:31; A IR 1922 P O 366,'49 
TA 41a; 8h MLT 277; 27 OWN 463; 2 AL d 402; 
"E Pat LRA n z 
“aPage of 44 Amd 
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his signatures ot $6 explain the circumstances in 
which it was attached, „it is essential that trust- 
worthy and effective evidence should be given 
to establish compliance with the necessary forms 
of law. Inthe present instance no formalities are 
essential. Proof of the testator's signature is all that 
is needed; butincase of.doubt or dispute, justice 
requires that the best ,evidence procurable of that 
signature should be furnished, and an attempt to sup- 
port the signature by anything that falis short of this 
standard is a matter which, though it may not he fatal 
is a serious defect.” 


‘Again there is considerable doubt as'to 
what became of ‘this will between the 
date of its execution and of its production 
in Court. It is true that the plaintiff 
alleges that the existehce of the will was 
reported tothe patwari on the day following 
the death (sée Report No, 254 ‘printed 
on p. 178'of the paper book); but there is 
nothing to show tnat the will itself was 
produced at the time, and ip any case 
this report is nob convincing. The original 
df this report was ‘prodacéd and proved at 
a suspiciously: late ‘Stage ‘of the case, jist 
before argiiniénts; and it is possible that 
as argued the last sentence which men- 
tions ttie existetice of a will, | is ån ihterpola- 
tion since 'theobject of the eport was to 


inform the patwurt ‘that ‘bis dead'brother 


having leftno miéle 'issue he, the pati- 
tioner, wasin accordance with "the pedi- 
gree-table” entitled to be gdddihashin. if 
as is now ‘the ‘plaintif’'s case, his title 
is based ‘purely on a ‘will, ` we'should ‘have 
expected the réport'to ‘the pa wari tostate 
that he was entitled to ‘the gaddi, not ‘in 
accordance with the ‘pédigree-table, but in 
accordance ‘with a will instead of ‘alleging 
the pedigree-table, and throwing in mention 
of'a will at ‘tie ‘end. ‘In Any ‘case, no 
action was'taken on this ‘report in the way. 
of entering up a mutation and I am-not 
inclined | to place any yelidnce on it -as 
proving the exisience'‘oftnis will. 

Lastly, ‘tne plaintif has relied on evi- 
dence of his ‘subsequent installation as 
gaddinashin to contirm ‘the execution of 
the will. But most of the witnesses to the 
installation do not mention a. will at all. 
For example Mahant Paritam ‘Das (P. W. 
No. 57) and Harnam Singh,. Zaildar of the 
Ilaga (P. W. No.59), state that the plaintiff 
.was installed as mahant “because ‘he was 
heir of the deçeased mahant since the 
‘latter Had left no son.” ‘There is, no men- 
tion of a.nomiriation by will. Indeed the 
‘Zaildar, Harnam Singh ‘(one of plalatiff’s 
own witnesses) i is very definite that, nobody 
‘told him about. any will. .It is true that 
‘one witness Maharit ‘Seva “Das (P. W. No. 
54) does mention that the ‘mialant “bad - 
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eXecuted & will but the witness admitted 
that no will was produced at the time of the 
installation nor was any will ever shown 
tohim. His information was admittedly 
purely hearsay based on what he was 
told by the plaintiff. Thus it seems clear 
that no independent person had ever seen 
this ‘will other than the scribe and attesting 
witnesses ‘whose evidence is not in my 
opinion conviricing. For these reasons I 
am not prepared to hold thatthe will is 
a!genuine document, and in disagreement 
with the finding ‘of the trial Court I would 
reject it as the basis of the plaintifs 
claim. Since ‘the ,plaintifi's claim to succeed 
tò ‘the property, as presented in this. 
Court is based entirely on the will, the 
rejection’ of the will means that the plaint- 
if’s suit ‘must be dismissed, In the cir- 
cumstances ‘it is unnecessary to come to 
any fitiding on the alleged pregnancy of 
M, usammat t Jaswant Kaur and the consequent 
birth ofa child. I would, therefore, accept 
the ‘appeal, bet aside thé decree granted by 

the ‘lower Court ‘and dismiss the plaintifs 
suit with, costs.throughout. 

‘Jai‘Lal, J: ~I agrée. l 
N. Appeal allowed. 





‘CALCUTTA HIGH COURT 
Civil ‘Appeal-No. 237 of 1932 
April 27, 1936 
‘Guia. AND BARTLEY, Jd. 
‘PRIYABALA DASSI AND ANOTHER—PLAIN- 
NS REPENS 


SARAJ U BALA CHOUDHURANI AND 
OTABRS—KRESPONDENTS. 

‘Civil Procedure Code (Act V of 1908), 0, XXII, 
r, 3—Preliminary | decrée for: ascértainment of mesne 
profits—Death :of some plaintiffs after decree—Non- 
substitution of legal representatives in time—Sutt, if 
abates, 

Where ‘after a preliminary decree is passed for 
“ascertainment of mesne profits, some of the plaintiffs 
die, the suit does not abate on account of non-sub- 
stitution of their legal, representatives within the 
fime allowed by law. ‘Lachmi Narain Marwari v. 
‘Bal Mukund Marwari (1), Nazir Ahmad v. Tami- 
addi ‘Almad (2), Perumall Pillai v. Perumal Chetty 
& and. Bhattia v. Abdus Shakur (5), relied on, Anmol 
-Singh v. Hari Sankar (4), dissented from, 

, F.C. A. from an original decree of the 
Sub-Judge, Second Court, Dacca, dated 
“May 24, 1932. 


Messrs. Gopal Chandra Das and Nava» 
‘dwip Chandra Saha, for'the Appellants. | 
Messis. Sarat ‘Chundra Basak, Priya 
‘Nath ‘Datta, Bliuban Mohan Saka, Nikunja 
“Behari Roy, .Kanat Lal Saha, Satish 
Chundra Choudhury, Amarendra Mohan 
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`- Mitter, Rajendra Chandra Guha. and 
_Bhupendra Roy Choudhury, for the Res- 
pondents. 

Judgment.—This is an appeal by the 
legal representatives of twoof the plaintiffs 
in the suit in which the decree passed on 
February 10, 1913, in Suit No. 65 of 1910, 
in the Second Court of the Subordinate 
Judge, Dacca, directed that the amount of 
mesne profits which the plaintiffs were en- 
titled to get from defendants in the suit 
was to be ascertained afterwards, according 
to the petition of the plaintiffs, at the time 
of the execution of the decree. It appears 
that the appellants as the legal repre- 
sentatives of the original plaintiffs Nos. 2 
{ka} and 8 applied for ascertainment of 
mesne profits before the Court below, and 
it must be taken to be established in the 
-case before us that all the necessary re- 
presentatives of those plaintiffs had not 
applied for substitution of their names 
within the time limited by law, as men- 
tioned in O. XXI, r 3, Civil Procedure 
Code. On that state of facts the learned 
Subordinate Judge in the Court below 
held that the proceeding for ascertainment 
of mesne profits had abated so far as the 
shares of the two plaintiffs mentioned 
above were concerned, regard being had 
to the position that no cogent grounds 
had been made out or even attempted to be 
made out for setting aside the abatement, on 
any proper application made in that be- 
half. The result of the decision arrived 
at- by the Oourt below was that the suit 
in which a decree for ascertainment of 
mesne profits was passed in favour of the 
original plaintiffs Nos. 2 (ka) and 8, was con- 
sidered tohave abated, so far as it relat- 
ed to the right of those plaintiffs to get 
mesne profits from the defendants in the 
suit. A 

The material question for consideration 
in the case before us is whether the pro- 
visions contained in O. XXIL r. 3, Civil 
Procedure Code, were applicable to a case 
in which a preliminary ‘decree: has been 
‘passed directing ascerlainment of mesne 
‘profits. In the case of suit for enforcer 
ment of mortgage, it has been held by this 
Court, in consonance with the- rule laid 
down by their. Lordships of the Judicial 
Committeein Lachmi Narain Marwari v. 
Bal Mukund Marwari (1), that no abate- 

(1) 5LI A 321; 81 Ind, Cas. 747; A I R1924 PO 
198; 4 Pat. 61; 35M L T143; 47M L J441; 20L W 
491; (1924) M W N 707;100 & AL R1033;5P L 
T 623; £2A L J 990; 286 Bom. L R 1129; 400 LJ 
RO RAPO 171; 29 CWN 391; LOW N 629 
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ment of a suit takes place, when the 
plaintiff dies after.a preliminary decree” 
has been passed, for the reason of non- 


_ Substitution of the legal representatives . 


within the time limited by law: see Nazir 
Ahmad v. Tamijaddi Ahmad (2). The 
same view was taken by a Full. Bench. 
of the Madras High Court in Perumal Pillai 
v. Perumal Chetty. (3), and we are unable: 
the deci-. 
sion of the Allahabad High Court in 
Anmol Singh v. Hari Sankar (4), taking a 
view, contrary to that expressed by this 
Court in Nazir Ahmad v. Tamijaddi Ahmad. 
(2), mentioned above with which we are 
in entire agreement. In the case of a, 
proceeding for ascertainment of mesne 
profits, it was held by the Patna High 
Court in Bhattia v. Abdus Shakur (5), that 
O. XXII, r.3, Civil Procedure Code, did 
not apply to an application made after a 
decree in a preliminary form had been 
passed for ascertainment of mesne-profits, 

inasmuch as after thé decree has been 
passed, the suit could not be dismissed, 

unless the decree has been reversed, and 

no question of abatement could arise in 

such case even though one of the parties 


dies after the preliminary decree is 
passed and no legal representative is 
brought on the record within the time 


allowed bylaw. In our judgment, there 
can be no question that the above decision 
of the Patna High Court isin accordance 
with thelaw laid down by the Judicial 
Committee of the Privy Council in Lachmi 
Narain Marwari v. Bal Mukund Marwari 
(1), mentioned above, that - 

“The parties have on the making of the decree 
acquired rights or incurred liability which are 


fixed, unless or until the decree is varied or set 
aside.” 


On the conclusion arrived at by us, a8 
indicated above, the decision of the Court 
below holding that the claim for mesne 
profits so far as the original plaintiffs Nos. 2 
(ka) and 8 were concerned, had abated, 
must be set aside. The legal represen- 
tatives of those plaintiffs, the appellants 
in this Court, are entitled to have their 
share of the mesne profits ascertained on 
the application made before the Court 
below in that behalf. A question of the 

(2) 57 O 285; 122 Ind. Cas, 303; AL R 1929 ‘Cal. 
430; Ind. Rul, (1930) Cal. 239. 


(3) 51 M701; 112 Ind, Cas. 116; A I R1928 Mad 
914; 55 M L J253; (1918) M W N 434; 28 LW 164 


ŒB. 
(4) 52 A 910; 126 Ind. Oas. 20; A I R1930 All, 779; 
(1930) A L J 825; Ind. Rul, (1980): AJI. 772, -> -+ - 
(5 A IR 1931 Pat. 67; 129 Ind. Cae, 84; 11 BL 
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-amount of court-fees payable in the 
memorandum of appeal filed in this Court 
was raised before us on behalf of the 
respondents. It appears that the court- 
fees on the amount of Rs. 500 were paid 
on the ‘memorandum of appeal, that being 
the amount at which the claim for mesne 
Profits was tentatively valued in the suit. 
In our opinion no further amount was pay- 
able by the appellants as court-fees at 
this stage, seeing that their application for 
ascertainment of mesne profits was held to 
have abated. There can be no question 
that the appellants will be required to pay, 


according to the directions of the Court . 


below, adequate court-fees, in proper 


time, on the amount which is ascertained . 
“able under s. 5 (1) of the Madras Preven- 
tion of Food Adulteration Act, 1918. The 
-offence is said to have been committed in 


to be their share of the mesne profits, and 
for which the defendants-respondents are 
held liable. 

In the result, the appeal is allowed, the 
decision of the Court befow and the decree 
passed by it disentitling the appellants as 
“the legal representatives of the original 
plaintiffs Nos. 2 (ka) and (8), are set 
aside, and we direct that mesne profits to 
which the appellants are held entitled 
under the decree in Suit No. 65 of 1910 in 
the Second Court of the Subordinate Judge 
of Dacca, be ascertained in accordance 
with law. The appellants are entitled to 
get their costs in the lower Court as 
also their costs in this Gourt from the 
defendants-respondents in this appeal. 
The hearing fee in this appeal is assessed 
at three gold mohurs. 


N. Appeal allowed. 


MADRAS HIGH COURT 
Criminal Revision Case No. 582 of 1936 


‘and 
Criminal Revision Petition No. 534 of 1936 
E January 15, .937 
PANDRANG Row, J. : 
In re D. M. VENKATANARAYANA - 
AYYAR -'AcoUseD—-PETITIONER 
Madras Prevention of Food Aduiteration Act 
(III of 1918), s. 6 (2)—Privilege of employer, whe- 
ther should be claimed before prosecution closes its 
case~-Criminal trial—De novo triai, meaning of. 
The privilege conferred on an empluyer by s. 6 


(2) of the Madras Prevention of Food Adulteration ` 


Act, 1918, need not necessarily be claimed pbafore 
the prosecution closes its case. As no time limit is 
fixed for claiming this privilege except the natural 
limit of pronouncement of judgment, the employer is 
sane to claim the privilege at any stage of the 
rial, 
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-by a servant boy employed 
“hotel and not by the petitioner 


_for ` 
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What is calleda trial de novo is not strictly speak 
ing a new or fresh trial. All that it means is that 
“the accused has the right to have all or any of the 
witnesses re-summoned or re-heard by the new Magis- 
trate. ` i 
_ Or. R. P. under as. 485 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
-the Court of the Sub-Divisional Magistrate 
of Trichinopoly in C. A. No. 1 of 1936 pre- 
ferred against the judgment of the Court 
of the Town Sub-Magistrate of Trichinopoly 
in C. ©. No. 810 of 1935. 

Mr. N. Gopalasawmi, for the Petitioner. 

The Public Prosecutor, for the Crown. 

Order.—The petitioner in this case isa 
coffee hotel-keeper at -Trichinopoly, who 
has -been convicted of an offence punish- 


respect of the sale of milk on June 27, 1935, 
in the coffee 
himself, 
though, according to the prosecution, the 
petitioner was present when the milk was . 
served to the Sanitary Inspector. One of 


-the main defences in both the Courts below 


was thatthe servant boy sold the milk 
contrary to his master’s orders and without 
his consent. In support of this defence 
he made an application under s. 6, sub- 
s.2 ofthe Act which provides that where 
an employer is charged with an offence 
under the Act, he shall be entitled on ap- 
plication duly made by him to have any 
other person whom he charges as the actual 
offender brought before the Court at the 
time appointed for hearing, etc. This ap- 
plication was rejected by the trying Ma- 
gistrate apparently on the ground that it 
-was made only afterthe prosecution had 
closed its case and when the accused was 
himself being examined as tohis defence. 


- THe reason given for this rejection of tha 


application is obviously not a good one for 
s. 6 (2) which gives the employer (accused) 
this peculiar privilege does not specify 
that the privilege must be claimed at any 
particular point of the trial or that it should 


- be -claimed before the prosecution closes 
-its case. 


It is a special privilege given by 
law and as there is nolimit of time fixed 
claiming the privilege except the 
natural limit.of proncuncement of judgment 
in the case, it must be held that the ems 
ployer accused can Claim the privilege at 
any stage of the trial. Tais point was 


- raised in both the Courts below but the ap. 


Pellate Magistrate was of opinion thatthe 


` accused had nobody to blame but himself 


999 
“because he did not renew his application 
ænder .s. 6 (2) of the Act before the Magis- 

© trate who actually heard the case de novo 
at hisinstance. Whatis called a trial de 
novo is not strictly speaking a new or fresh 
trial. All that it means is that the accused 
‘has the right tohave allor any of the wit- 
nesses re-summoned and re-heard by the new 
“Magistrate. It does not mean that when 
the accused claims this privilege of re-sum- 
moning and re-hearing the witnesses what 
had taken place béfore is completely wiped 
out orthat he-should‘renew every'applica- 
tion which he had made before he claimed 
that’ privilege. In'any case, it appears to 
me that the trying Magistrate was not right 
in denying the privilege which was givén 
“by law to the petitioner and that the trial 
-has, therefore, been not according to law. 
‘The conviction and sentence must, there- 
fore, be set aside on this grouhd alone, 
mamely, that the trial has not been ac- 
cording to law and especially that provi- 
sion of law which is embodied in  s. 6 (2) 
ofthe Actin question. In view of the 
mature ofthe case and the fact that the 
‘accused petitioner must have already 
suffered sufficiently in ‘pocket by reason of 
the appeal and the revision petition, I do 
‘pot think itis necessary in the interests 
“of justice that there should be a re-trial. 
LA. Senténce set aside. 


“wo 
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_ LAHORE HIGH COURT. | 
Letters Patent Appeal No. 46 of 
June 26, 1936 . 

Teg COHAND. AND DALIP SINGH, JJ. 
WASANDA RAM—P aintirr—APPELLANT 
oe : _ . Persus | ; a 
RAM CHAND AND OTHERS-—RESPONDENTS, 

-, Civil Procedure Code (Act: V of 1908), O. XXXII, 
‘yr. 11, 15—Plaint describing A as ‘minor represented 
by guardtan—Appeal—Both shownas respondents 
‘without showing ‘one as guardian—Death of guardian 
during appeal——No, substitution ~Held, decree was a 
nullity and not binding on, A. 
` Ina plaint, A was described asa “minor” defendant 
and was represented by his guardian, On appeal, 
both were impleaded as respondents but A was not 
‘shown as minor, nor the other defendant as guardian, 
During the pendency of the appeal, the guardian 
died and no steps were taken for substitution, and a 
decree was passed against A after the case was argued 
by the deceased respondent's counsel : 

Held, that it was merely a case of misdescription of 
one of the parties and A was effectively represented 
at the time of institution of the appeal and up to the 
date of guardian’s death, andon his death a new 

guardian should have been appointed. The decree 
passed in the appeal was a, nullity and not binding on 


936 


1A, Ram Chand,v. Wasanda Ram, 161 Ind, Cas, 987, - 


r 


‘feversed, Fariduddin Ahmed y, Murtaza Ali Khan 


wasaiba tadi. kili HAND (LAH) 
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(1) and Sundar Rai v. Basdeo Singh (2), distinguish- 
ed 


__L. P. A. from the. decree of Currie, J., 
dated January 23, 1936, reported as 
161, Ind. Cas. 987. 


Mr. J. L. Kapur, for the Appellant. 

Mr. Iqbal Singh, for the Respondents.. 

Tek Chand, J.—This is an appeal under 
“the ‘Letters Patent from the judgment. of 
‘a Single Bench of this Court dismissing 
‘on ‘second .appeal the suit of..Wasanda 
Ram, plaintiff-appellant, for a declaration 
-that a decree for ‘possession of land passed 
‘against him by the Additional District 
Judge, Jhang, at Sargodha, on February 18, 
1931, is a nullity and is not binding -on 
him, and for a perpetual injunction . res- 
training the defendants-respondents from 
executing the aforesaid decree against 
him. The relevant facts are that on July 24, 
1924, Ram Chand and others, the pre- 
decessors-1n-interest of the present defen- 
-dänts respondents, -brought a suit ¢gainst 
Ralia Ram alias Rallu and his - brother 
‘Wasanda Ram for possession -of lard. , In 
the plaint Wasanda Ram.was described.as 
“minor” and it was prayed that ‘his 
elder brother, Ralia Ram, the other defen- 
dant, be appointed his guardian ad litem. 
The suit remained pending for five years- 
and was eventually dismissed against both 
defendanis on December 4, 19:9. Ram 
Chand and others, the. then plaintiffs,. ap- 
pealed to the District Judge on January 30, 
‘1980 (Civil Appeal No. 3 of, 1930 .of the 
District Judge's Court). In that appeal both 
Ralia Ram and Wasanda Ram were im- 
pleaded ak respondents, but Wasanda Ram 
was not shown as a “minor” ora person 
under disability, nor -was Ralia Ram 
described as his guardian ad litem. It ap- 
pears that Ralia Ram had engaged a 
Pleader, Lala Lakhmi Das, to represent the 
defendants in that appeal. Before the hear- 
ing of the appéal, Ralia Ram died on De- 
cember 10, 1930, On December 22, 1930, ` 
an application under, O. XXII, T- 4, was 
made by the then appellants Ram Chand, 
etc. . 


- representatives. ‘After enquiry the Addi- 


re eri 
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the deceased, be made his legal represent- 
ative. The appeal, therefore, proceeded 
against Wasanda Ram as the sole res- 
pondent. No steps, however, appear to have 
been taken to appoint a guardian ad litem 
for him. Lala Lakhmi Das, Pleader, who, 
as already stated, had been engaged by 
Ralia Ram in his life-time to contest the 
appeal, appeared at the hearing, and 
argued the case on behalf of the respon- 
dent Wasanda Ram, without a fresh 
vekalatnama from a duly authorised person. 
On February 18, 1931, the appeal was ac- 
cepted by the Additional District Judge, 
and Ram Chand and others granted a 
decree against Wasanda Ram for posses- 
sion of the land in suit. Irom this decree 
a second appeal was lodged in this Court 
by Wasanda Ram through an Advocate, and 
in the memorandum of appeal he was not 
described asa minor or a person under 
any other disability. This appeal was dis- 
missed in limine. It is not clear from the 
record as to who had given the necessary 
vakalatnama, to the Advocate who presented 
this appeal, as Part B of the record has 
been destroyed. ` 

On January 14, 1933, Wasanda Ram, 
through one Maya Das ‘(who is stated to 
be a nephew of his) ds his next friend, in- 
stituted the present, suit alleging that ke 
was: a person of unsound mind‘and was not 
properly represented in the appeal decided 

y the Additional Disttict Judge ou Febru- 
ary 1851981, and‘ consequently. thé decred, 
passed against bim in that ‘appeal was 4 
nullity and was not binding on him. He 
also prayed ‘for. an injunction restraining 
thé defendants. from executing the decree: 
The trial Judge found that Wasanda Ram 
was of unsound mind during the previous 
litigation and was wrongly described asa 
“minor” in the plaint, and that in the ap- 
peal he was not represented by a guardian 
ad litem and, therefore, the decree passed 
therein was not binding on him. The de- 
fendants appealed to the District Judge, 
who agreed with the findings of the Court 
of first instance and dismissed the’ appeal. 
On second appeal, the learned Judge in 
Chambers accepted the’ findings ‘of’ the 
Courts below that Wasanda Ram was a 
person of unsotind mind during the previous 
litigation and that on the death of Ralia 
Ram a new guardian ad litem should have 
been appointed. He held, however, that in the 
peculiar circumstances of this case the de- 
cree could only be set aside if prejudice 
had been” caused ‘to. “Wasanda Ram, and 
as. there was no, proof, of any, prejudice, he 
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accepted the appeal and dismissed the 
sult. 

In this appeal under the Letters Patent 
before us, Counsel for the defendants-res- . 
Pondents attempted to argue that Wasanda 
Ram.was in fact not of unsound mind dur- 
ing the previous litigation. This, however, 
ig a question of fact, ou which a clear 
finding had been recorded by the learned 
District Judge and it appears from the 
judgment of the learned Judge in Ghame 
bers, that both Counsel had accepted this’ 
position before him and arguments had 
proceeded on that basis. It is, therefore, 
not open to Counsel for the defendants- 
respondents to agitate this matter again 
before us in this appeal. It is admitted that 
Wasanda Ram is an elderly person and 
was not a minor when the previous suit 
was instituted. It appears, therefore, that 
in the plaint of that suit the word ‘na baligh 
(minor), was loogely used for a person of 
unsound mind (fatir-ul-aqal), and his 
brother Ralia Ram, was appointed his 
guardian ad litem. On the dismissal of the 
suit, the then appellants impleaded both 
Wasanda, Ram and Ralia Ram as respon- 
dents, but by an oversight omitted to des- 
cribe Wasanda Ram as ana baligh’ (minor) 
or a person of unsound mind and Ralia 
Ram as his guardian ad litem. There is 
little doubt that their real intention was 
to implead Wasanda Ram asa respondent 
under the guardianship of Ralia Ram, who 
had been duly appointed his guardian ad 
litem in the trial Court. It was merely a 
case of misdescription of one of the 
parties. It must, therefore, be held that 
at the institution of the appeal, and tp 
to the date of Ralia Ram's death, Wasanda 
Ram was effectively represented by Ralia 
Ram as his guardian ad litem. On Ralia 
Ram’s death, on December 10, 1930, how- 
ever, Wasanda Ram ceased to be properly 
represented, and it was the duty of the then 
appellants toapply for the appointment of 
another guardian ad litem. This they failed 
to do, either by oversight or for some other 
reason. 

It is no doubt true that at the hearing 
of the appeal, Lala Lakhmi Das, Pleader, 
appeared for Wasanda Ram and argued 
his case without objection by the opposite 
party or the Court. But, as already stated, 
Lala Lakhmi Das had been engaged by 
Ralia Ram, who had since died. His 
authority, therefore, had terminated on Ralia 
Ram's death, and he could not represent 
Wasanda Ram any longer in those proceed- 
ings. The position, therefore, is that the 
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sole respondent in the previous appeal, 
namely Wasanda Ram, was a person under 
disability, whose guardian ad litem had died 
during the pendency of the appeal and no 
fresh guardian had been appointed. In 
these circumstances the decree passed 
against him was clearly a nullity and is 
not binding on him. The learned Judge in 
Chambers has relied upon Fariduddin 
Ahmed v. Murtaza Ali Khan (1) and Sundar 
Rai v. Basdéo Singh (2). In those cases 
the party concerned was not under any dis- 
ability at the commencement of the litiga- 
tion. He was ‘of sound mind atthe time, 
but insanity had supervened during the 
pendente lite. This fact (?) had proceeded 
to decide the case on the merits. It was held 
that, in those circumstances, the decree could 
not be set aside without proof of fraud or 
prejudice. Assuming that the law is cor- 


rectly laid down in these cases (a matter - 


on which I need express no opinion here), 
they appear to. me to be clearly dis- 
tinguishable from the case before us. As 
already stated, in this: case the finding of 
the Courts below, which was accepted by 
both Counsel before the learned Judge in 
Chambers, was that Wasanda Ram was a 
person of unsound mind from the very 
commencement of the previous litigation. It 
is, therefore, not a case of insanity of a 
party supervening pendente lite. 

No other grounds were urged by Counsel 
for the respondents in support of the de- 
cree of the learned Judge. I must, there- 
fore, hold that the decree passed by the 
Additional District Judge on February 18, 
1931, against the present plaintiff Wasanda 
Ram is a nullity and is not binding on 
him, and he is entitled to a declaration to 
that effect. The result of this declaration 
is that the parties must be relegated to 
the position in which they were in Civil 
Appeal No. 3 of 1930, when the plaintiff's 
guardian ad litem ' died on December 10, 
1930. £ have already held above that there 
was a misdescription in the heading of that 
appeal, that the ‘appeal must be taken to 
have been properly instituted against 
Wasanda Ram (a person of unsound mind) 
with Ralia Ram as his guardian ad litem, 
and that on Ralia Ram’s death a new 
guardian ad litemshould have been appoint- 
ed. That appeal must, therefore, be re- 
tried from the stage at which it was on 
December 10, 1930. I would accordingly 


(1) A IR 1936 Oudh 67; 158 Ind. Oas. 338; 
W N1071; 19350 L R574: BROS, ina 
DT ALI 257; 50 Ind. Oas. 109; ATR 1919 an 
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accept this appeal, set aside the judgment < 
and decree of the learned Judge in Cham- 
bers, and pass a decree in favour of the 
plaintiff granting him the declaration asked 
for, and directing that Civil Appeal No. 3 
of 1930 (of the file of the Additional Dis- ` 
trict Judge, Jhang, at Sargodha) be res- 
tored at its original number and re-heard in 
accordance withlaw. Having regard to all 
the circumstances of the case, | would leave 
the parties to bear their own costs through- 
out. ‘Mr. Iqbal Singh, Counsel for the 
respondents, has been directed to cause his 
clients to appear before the District Judge, 
Sargcdha, on Monday, July 27, 1936, and 
make a proper application for the appoint- 
ment of a guardian ad litem of Wasanda 


am. 
Dalip Singh, J.—I agree. 
N. Appeal accepted. 


MADRAS HIGH COURT 
Civil Appeal No. 25 of 1932 
March 19, 1936 
VARADACHARIAR AND MOOKETT, JJ. 
MORAVANENI VEERAYYA AND OTHERS 
— APPELLANTS 
_ versus 
Sree Raja BOMMADEVARA VENKATA 
BHASHYAKARALARAO BAHADUR— | 


RESPONDENT 

Hindu Law—Alienation—Father—Partition be- 
tween son and father—Father’s power of alienation, 
subsequent to partition—Father granting patta of 
part of suit land during pendency of partition suit 
—Patta, if can affect land allotted to son under 
decree—Madras Estates Land Act(I of 1908), s. 181 
~—-Co-sharer—Right to alienate—Whether can make 
conversion from homefarm to ryoti of any portion 
of joint estate without regard to rights of other 
co-sharers—Conversion, when in ordinary course of 
business~Mesne profits—Possession under voidable . 
transaction—Suit to avoid transaction and get pos- . 
session-Plaintiff's right to’ mesne profits prior to 
suit 

After partition between father and son they be- 
come divided in status and after the date of- 
partition the father can no longer have - the powers 
which he would have as the head of the undivided 
Hindu family. Though notwithstanding the parti- 
tion the sonwill continue liable for thedebts of 
the father contracted before partition, but under 
such circumstances the father would have no power 
to dispose of the son's interest in the family prop- 
erty even for the purpose of discharging such débts. 
Nor can a creditor who has only obtained a decree 
against the father bring to sale in execution family 
property so as to affect the interests of the son who 
had in the meanwhile become divided. Jagan- 
nadhan Roy'v. Visvasam (1) and Subramania Iyer 
v. Sabapatti Aiyar (2), relied on. 

Where between the preliminary and final decree 


in a partition suit between father and son, the 


` father. grants-patta-of a part of the suit property in - 
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favour of a stranger, the patta cannot prevail 
against the decree inthe suit by which property 
affected by patta is allotted to the son. 

Whether the land-holder under e. 181, Estates 
Land Act, has power to convert homefarm into 
ryott, ornot must be decided with reference to other 
branches of the law; a co-sharer land-holder has not 
inherent inhim the right to make the conversion 
without any regard to the rights of the other co- 
sharers. Midnapore Zemindari Co., Ltd. v. Naresh 


Narayan Roy (3), relied on, Narayanaswami Nayadu - 


v. Subramaniam (4) and Kalldlagar Devasthanam 
Me Anthony Moopan (5), distinguished. [p 297, col. 


A conversion of this kind cannot always be re- 
garded as an act done in the ordinary course of 
management. The true test will be whether such 
conversion was necessitated or justified by circum- 
stances relating tothe condition of the land or the 
continuance of its being cultivated as homefarm 
land, Where the zemindar merely in consideration 
of substantial money payment brings about such 
conversion the transaction must in effect be viewed 
‘as an alienation. 

Where a person isin possession under a voidable 
arrangement, it cannot be laid down that he should 
not be called upon to pay mesne profits before the 
person entitled to avoid the transaction institutes a 
suit for the purpose or otherwise intimates his in- 
tention to avoid the transaction. Whether he is 
entitled to mesne profits prior to date of suit must 
depend upon the circumstances of each case whether 
the plaintiff has been guilty of such conduct as to 
disentitle him fo past profits, Satgur Prasad v. 
Har Narain Das (15), referred to.. [p. 300, col. 2.] 


U. A. against the decree of the Sub-Judge, 
Eliore, in O. S. No. 17 of 1930. 

Messrs. S. Srinivasa Ayyangar and V. 
Rangachari, for the Appellants. 

Mr. K. Kutti Krishna Menon, 
Respondent. 

Varadachariar, J.—This is an appeal 


for the 


by the defendants against a decree which’ 


directed them to hand over possession to 
the plaintiff of the suit lands and pay 
mesne profits. The defendants’ right to 
possession rests upon Ex. K, a patte dated 
October 31, 1923, granted to them by the 
plaintiff's father. The plaintiff contends 
that the suit lands have been allotted to 
him at a partition between himself and his 
father and that the patta whereby, after the 
preliminary decree in the partition suit, the 
father has granted permanent occupancy 
rights tu the defendants in what till then 
were homefarm lands of the estate is not 


binding on him. It is, therefore, necessary ` 


to investigate the circumstances -under 
which this patta was granted. Plaintifi’s 
father was the Zamindar of South Vellore 
and in 1920 a suit for partition was institut- 
ed against the father by the plaintiff's 
mother acting as next friend. Allegations 
of gross mismanagement were made against 
the father and were more than justified. A 
preliminary decree was passed on March 3, 
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1921, (Ex. J), It was the result of a com” 
promise and its terms show that the persons 
who brought it about were anxious as far 
as possible not unnecessarily to affect the 
dignity of the father’s position but at the 
same time effectively safeguard the plain- 
tiff’s rights and prevent the father from 
causing any further loss to his minor son. 

It ıs in evidence that the father was even 
by that date heavily in debt and the evi- 
dence also shows that during the pendency 
of the partition suit and even between the 
date of the preliminary decree and the 
final decree the father wasted all the income 
that he received from the estate and went 
on borrowing recklessly to the extent of 
seme lakhs. Fully alive to this tendency 
of the father the persons responsible for the 
compromise decree made -provision for the 
discharge of the debts which it was thought 
fit to admit as binding upon both the father 
and the son. These debts were specified in 
a schedule to that decree and totalled 
Rs. 6,92,000. Of these, it is necessary for 
the purpose of this appeal to refer only to 
Item No. 3, a sum of Rs. 40,000 due to one 
Pyda Venkatachalapathi Garu under the 
decree obtained by him against the father 
in O. S. 2 No. 15 of 1920 on the file of the 
Ellore Sub-Court. Clause 2 of Ex. J. provid- 
ed thatthe debts specified in the schedule 
thereto 

“be discharged completely by the sale of some of 
the estate villages; that,in thus disposing of the vil- 
lages the plaintiff's next friend and defendant to con- 
sult each other and sell only such of the villages as 
both are willing to dispose of; that necessary docu- 
ments therefor be executed by the plaintiff's next 
friend and defendant; thet if in connection with such 
sale there should arise difference of opinion between 
plaintiff's next friend and defendant, the matter be 
referred to M. R. Ry, S. Hanumantha Rao Pantulu 
Garu, that both do abide by his decision, sell and 
execute the documents in accordance therewith, etc.” 

Paragraph 3 distinctly prohibited the 
father from contracting any further debts 
except in consultation with the plaintiff's 
next friend in circumstances of necessity. 
And it was added that if the defendant, 
i. e., the father alone, contracted any debts 
such debts should not bind the minor plain- ' 
tiff. There can be little douvt thit both on 
general principles now well established as 
to the eflect of the institution of a suit for 
partition on behalf of a minor and especial- 
ly when a decree for partition is passed 
therein and also according to the express 
terms of the compromise decree pissed in 
the plaintiff's partition .suit, the plaintiff 
and his fatner became divided in status 
and that after the date of fx. J, the father 
could no longer have the powers which he 
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would have asthe bead of the undivided. 
Hindu family. Ithas'no doubt been laid 
down in. 
and by a majority. in Subramania, Iyer vV.. 
Sabapathy Aiyar (2), that notwithstanding: 


the partition, the son will continue, liable. 


for the debts of thie father contracted. before. 
partition, but these very cases, adopt the 
view, laid. down in earlier cases that undér 
such circumstances the father would have 
no power to dispose cf the son's interest in 
the family. property even for the purpose of 
dischargingsuch debis. Nor can a creditor. 
who has only obtained a decree’ againet 
the father bring to sale in execution family. 
property so as to affect the interesis of the, 
son who had in the meanwhile becomé 
divided. If matters remained’ there, thére, 
could be no doubf that the plaintifs father 
would have had no power. to make’ dny dis- 
position of family. property. even if it be for 
the discharge of antecedent. debts so as to 
affect the son’s interest in such property. ~ 
In the cireumstancee of the pregent.case, 
the father was under a disability in the mat, 
ter of making alienations as the result of an. 
other rule as well, tiz., the rile of lis pén- 
dens. The partition suit, as stated’ alrea dy, 


(2) 51M’ 361; 110'Ind, Cas. 141; A I R192 Mad. 
GB ML J 726; (1928 M W N 346; 27L W 688. 


Jagannadhán Rao v. Visresam (1)s. 


‘the plaintif be immediately entitled. 
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tion on the footing, that it was, an alien- 
ation by a manager for. purposes of necessity. 
This argument was apparently rested upon 
thé ‘provisions of ‘cl, 5, Ex. J., though 
from the disctssion in the judgment it 
is. not by. any means, clear whether the- 
argument was sufficiently dissociated from 
the’ joint character of the. family. Clause’ 5, 
Ex. J. provides 0 ; 

“that if during the, minority of the. plaintif the, 
father contracts “any debts or does anything tending 
to cause any lossto the estate ‘in the management 
of. its affairs or.effects improper, and, collusive sales, 
1 to get his 
half share by. partition”. 

Tt-then goes to provide for the manage- 
ment of such’ dividéd share in two ways, 
viza that if the fathéc on’demand’ by the 
plaintiff's next friend agreéd to set apart. 
the properties for the plaintiff's half share, 
he should manage the same om bebalf of 
the plaintiff and maiùtain ‘accounts sepä- 
rately, but if the fathér did not effect a 
partition. and allot separate. share to the 
plaintiff, a petition -was-to be filed: in Court 
for a final ‘decree. for -partition and the 
Court should, determine, who should manage 
the plaintifi’s-half: share, when separated. 
On thesé provisions, it was argued that 
notwithstanding thé ‘division’ of status 
brought about by Ex. J. the father retained 
the powers of management of the whole 
estate, including thé son's share. It was 
also contended that ~notwitlstdnding the 
division, in status, the fathér yee under 
the Hindu Law the guardian of the prop- 
erty, and person of his minor son and 
that for both these reason the father had, 


all the powers which’a guardian would have, 


to. deal with the plaintiff's estate. I must, 
however, say that any argument based on 
el. 5 or even on the general powers of the, 
father as the son's guardian cannot over- 
look the express provisions contained in the 
other clauses of Ex. J. imposing limitations 
upon the father's powers. of ` alienation, 
Clause 2, which has already ‘been set out, 
makes specific provisions for discharge of 
debts, and there is” no justificatioti for 
treating the concurrence of the plaintiff's 
mother in alienations ‘for that purpose as. 
mere forniality and assuming that the father. 
nevertheless, continted to have independ- 
ent power to dispose cf the son’s share for 
the discharge of the debts. As already 
stated, the application for final decree had 
been made on April 8, 1922, and the father’ 
undoubtedly 6pposed it; the further question 
will therefore “arise whether even under 
the terms of cl. 5 thé father’s powers of 
management did not cedge by’ the time 
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that the suit transaction was entered into, 
viz., on October 31, 1923. Again ifthe 
father's powers are to be assimilated to 
those cf a guardian, any alienation made 
by him could be justified only on grounds 
of necessity. The Court below has found 
that judged by that test the transaction 
under Ex. K cannot be supported. i 

The father was in possession of annual 
income, of some lakhs, and at the time of 
the institution of the partition suit, he 
was in possession also of considerable 
cash and. -movables. He wasted them all 
and went on borrowing several lakhs 
during the pendency of the partition suit. 
If having brought himself and the estate 
to that condition he makes alienations for 
the purpose of discharging debts, it can- 
not be said that judged by tests appli- 
cable toa guardian's alienation as distin- 
guished, from a father’s alienation the suit 


alienation must be upheld. Further, ik 


cannot be held that the alienation was 
necessary in the interests of the minor, be- 
cause, as, already pointed out, the decree of 
Pyda Venkatachalapathi had been obtained 
only against the father and the proceedings. 
> which he was conducting in exesution 
eculd not, according to a long line 
of; authorities in this Court, have 
affected the son's interest because the 
son had by. reason, of Bx. J. become, divided 
in status. It wes no doubt open to Pyda 
Venkatachalapathi {o institute a suit’ 
against the son for the debt, but even if 
-such a suit had been instituted, sleps 
might have been taken on behalf of the 
minor son to discharge the debt by means 
other than an. alienation of property, as for 
instance, by the appointment of a Receiver 
for the minor's share of the estate whose 
Income the father, was wasting. The learn- 
ed Judge was, therefore, right in holding 
that even as an alienation made by a 
manager or guardian the transaction under 
Ex. K cannot bind the plaintiff. 

A different line of argument was ac- 
cordingly urged before usby the learned 
Counsel for the appellants. He contended 
that Éx. K should not be viewed as an 
alienation at all, that what really happen- 
ed was that homefarm land of the zamindar 
was converted into ryott land, that such 
conversion is within the powers of any 
zamindar or landholder and that once such 
conversion is made, the ryots who were 
admitted into pcessession in due course ac- 
quire occupancy rights under the Estates 
Land Act and not under any alienation 
made by the zamindar. Apart from the 
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fact that such was not the line of argument 
taken before the lower Court, itis difficult 
to accede to this argument. The true posi- 
tion after Ex, J. was that the zamindarand 
his son werein the position of co-sharers 
and as held by the Privy Council in Mid- 
napore Zamindary Co., Ltd. v. Naresh Nara- 
yan Roy (3), at p. 29%, it would not ordi- 
narily be within the power of any. co-sharer 
to do anything, which would amount to the 
creation.of permanent rights of occupancy 
in favour of anotherin any portion of the 
joint estate. Mr. Srinivasa Ayyangar ac- 
cordingly. sought to éscape that difficulty 
by. relying on the doctrine of conversion 
from homefarm to ryoti. But there is no 
authority or justification for assuming that 
a co-sharer landholder has inherentin him 
the ‘right to make the conversion without 
any regard to the rights of the other co- 
sharers. Assuming for the sake of argument 
that the father during the time that he was 
in de facto management of the whole estate, 
might be regarded as a ‘landholder’ 
within the meaning of the definition in s. 3, 
cl. (5), Estates land Act, that definition 
must only be held applicable to acts done 
and powers exercised, by the landholder as 
contemplated in the several provisions of 
the Act. 

It may, be that a person admitted to 
prssession of ryott land by such land- 
holder may acquire cecupancy rights under 
s. 6, or, again it may be even that such 
landholder may be compelled io receive 
payment under s. 46, Estates Land Act, 
from a non-oceupancy ryot with the result 
that permanent rights of occupancy right 
arise therefrom. But on matters where the 
Act makes no specifie provision, the mere 
circumstance that the plaintiff's father 
might be regarded as a landholder within 
the meaning of that termin the Estates 
Land Act will not make him absolute 
owner of the estate for all purposes so as 
to prejudice the rights of other persons 
interested in the estate. Mr. Srinivasa 
Ayyangar relied upon 8. 181, Estates Land 
Act, as amounting’ to a statutory authori- 
sation enabling a landholder to convert 
homefarm land into ryott land. This is 
certainly not a legitimate interpretation of 
the proviso, to that section. It isinerely a 
proviso inserted: by way of abundant cau- 
tion and, only says that nothing contained 

(3) 47 M Li J 23; F0'Ind. Cas. 627; A IR 199 PC 
144° 51 C631; 57 I A 293; 26 Bom L R 651, 35M 
L T 169; (1924) M W N 723; 29 © W N. 34; 20 LW 
7710; L R5 AP 0)137;254A L J 76; 3 Pat. LR 
193; 6P L T 750 (PO). 
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in the main part of the section “shall pre- 
vent a landholder from converting his 
private landinto ryott land.” Whether he 
has power so to convert or not must be 
decided with reference to other branches 
of the law. Reliance was also placedin 
this connection upon two or three deci- 
sions of this Court. Narayenaswami 
Nayadu v. Suhramania (4) and Kallalagar 
Devasthanam v. Anthony Moopan (5), do not 
bear upon the question now under conside- 
ration. TLey only hold that a person may 
be a landholder within the meaning of that 
term in the Estates Land Act even though 
he may not be the beneficial owner. Mullai 
Fhayammal v. Subbayyan Pillai (6), no 
doubt adverted to the question: of con- 
version of homefarm land into ryoti 
Jand, but the learned Judges did not lay 
down that a landholder had absolute 
power to make such conversion in dis- 
regard of other persons’ rights. They 
only said: that the successor of the land- 
lord who did so convert could not avoid 
the transaction by merely issuing notice 
to quit or by any alteration in his own 
registers. 

A conversion of this kind could not 
always be regarded as an act done in the 
ordinary course of management. The true 
test will be whether such conversion’ was 
necessitated or justified by circumstances’ 
relating tothe condition. of the land or the 
continuance of its being cultivated as 
homefarm land. Where the zamindar 
merely in consideration of substantial money 
payment brings about such conversion the 
transaction must in effect be viewed as 
an alienation. If on tke other hand he 
discontinues private cultivation because he 
is unable to carry on private cultivation, | 
other consequences may follow. In the 
present case no attempt has been made to 
suggest that the condition of the land or 
the circumstances attending its cultivation 
necessitated the conversion. On the other 
hand, it was obviously a devise to raise 
money to meet the needs of the extravagant 
zamindar. I am, therefore, of opinion that 
Ex. K cannot be held to be a transaction, 
within the powers of thefather either as 
manager or guardian or as a landholder 
having regard to the termsof Hx. J and 
the circumstances of the family at the 

(4) 39M 683; 30gInd. Cas. 375; A I R 1916 Mad. 
263; 29M I J 478; 2L W 683; 18M L T148; (1915) 


M W N 590, 
(5) 48 M L J 147; 86 Ind. Gas. 191; A I R 1925 Mad © 


4. : 
(6) 16 L W 802; A IR 1922 Mad. 574; (1922)M W 
N 763; 31M LT 430. > - - á ee 


to a decree for possession of the suit lands. 
‘It was next argued that the plaintiff 
should not be permitted to take possession 
except on condition of restoring to the de- 
fendants the benefit which he has received 
under the transaction. This argument was 
founded onthe fact thata portion of the 
money realized by the camindar under 
Ex. K was utilized to pay off the debt due 
to Pyda Venkatachalapathi. It would ap- 
pear that a sum of Rs. 30,000 was received 
by the zamindar as nazarana under Ex. K. 
The learned Subordinate Judge has found 
that out of this sum Rs. 20,000 was paid 
towards that decree. Before us Mr. Srini- 
vasa Ayyangar contended that not merely. 
Rs. 20,000 but Rs. 25,000 should be held 
to have been so paid. This argument was 
based upon a statement in the accounts 
that on a day prior to Ex. K a sum of 
Rs. 8,000 odd was paid to Pyda Venkata- 
chalapathi out of which Rs. 3,000 odd came 
from the estate treasury and Rs. 5,000 is 
stated to have been received from one 
Govindachari in connection with a proposal 
to give him permanent jeroyati right in 
the suit lands. So far as can be gathered 
from the evidence, the defendants put for- 
ward a story that there was an auction sale 
of the occupancy rights proposed to be 
created in the suit lands and that Govinda- 
chari was one of the bidders, the defen- 
dants being another set of bidders. From 
this point of view Govindachari could not 
in any sense be considered as defendant's 
agent because he was a rival bidder. 

It was, however, stated that} Govinda- 
chari who was the bidder for the highest 
amount was unable to find. the money to 
make the deposit as per his bid, that he 
accordingly entered into some under- 
standing with the defendant to advance 
him Rs. 5,000 to make the deposit and that 
by some arrangement Govindachari agreed. 
to give up in favour of the defendants his- 
right under his bid. Govindachari himself 
has not been examined and the learned’ 
Subordinate Judge has disbelieved the 
whole story about this auction. It is, there- 
forè, not possible to arrive at the exact 
truth as to this payment of Rs. 5,000 and 
to connect it with the defendants. I must, 
therefore, proceed on the footing that the 
learned Subordinate Judge has rightly 
found that only Rs. 20,000 out of the 
amount received under Ex. K, went in 
discharge of Pyda Venkatachalapathi’s 
decree. Taking this to be so, what is the 
ground on which the plaintiff can be 
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time. The plaintiff is, therefore, entitled: 
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directed to pay to the defendants the whole 
or any portion of this sum ? 

In the Court below, the right to reim- 
bursement seems to have been claimed on 
the strength of ss. 69 and 70, Contract 
Act. They ‘are obviously inapplicable 
and the learned Counsel for the appellanis 
in this Court has not put forward that 
contention. He sought, however, to invoke 
the benefit of ss. 64 and 65, Contract Act. 
Section 64 deals with voidable contracts 
and with the liability of the party who 
rescinds avoidable contract to 1estore the 
benefits derived ` by him thereunder. It 
has accordingly been argued that the 
plaintiff must be treated as a person who 
is a party to Ex. K though not specifi- 
cally named therein because, it is said he 
must be held to have been represented by 
his father. The analogy of sales by Court 
guardians without the sanction of the 
Oourt has been relied on and reference 
has been made to Sinaya Pillai v. Muni- 
sami Ayyan (7). Iam unable to accept this 
argument. It is one thing to say that aper- 
son who purports to convey property must be 
held to convey all the quantum of interest 
which he could convey in several capacities 
held by him whether they are expressly re- 
ferred toin the document or not, but it is 
another thing to say that in circumstances 
like those of the present he must be deem- 
ed to have acted on behalf of persons not 
mentioned in the ducument—indeed of a 
person whose rights he was doing every- 
thing in his power toinjure. It does not 
therefore seem to me reasonable to hold 
that the plaintiff was a party to Ex. K and 
that he is avoiding it as a person entitl- 
ed to rescind the contract in the sense con- 
templated by s. 64. 

Reliance has next been placed upon 
s. 45 and upon an observation of Messrs. 
Pollock and Mulla at p. 378 of their com- 
mentary on the Indian Contract Act (6th 
Edition) to the effect that an obligation 
under this section to restore the advantage 
received under an agreement is not con- 
fined to the parties to the agreement but 
extends to any person that may have re- 
ceived that advantage. This observation 
is based upon Girraj Baksh v. Kaji Hamid 
Ala (8). On the facts, that case is very 
similar to Sinaya Pillai v. Munisami Ayyan 
(7) and the decision might well have been 
based ons. €4. I need not, however, take 
exception to the rule as stated by Messrs. 
Pollock and Mulla; for even that statement 


(T) 22 M 289; 9M L J 64 
(8) 9 A 310; A W N1887, 62, 
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of the rule cannot be taken as of indefinite 
application, because it was laid down by 
the Privy Ccuucil as early as in Ram Tuhul 
Singh v. Bisewar Lall Sahoo (9) that it can- 
not be postulated that every person who 
has received an advantage from some tran- 
saction is under an obligation to reimburse 
another who has been put to loss or ex- 
pense in that connection. The decision of 
this Court in Ammani Ammal v. Rama- 
swami Naidu (10) indicates the limitations 
to which a claim fur reimbursement in 
similar circumstances must be held to be 
subject. 

Further, if the reference in s. 65, Con- 
tract Act, to ‘advantage’ is to be construed 
as contemplating a real advantage and not 
merely the money received not by him 
but by some other person the Court must 
be satisfied that the person who is called 
upon to reimburse has really enjoyed that 
advantage. In this manner at least a 
distinction must be recognised between a 
party to the contract who has received an 
advantage and a person not a party to 
the contract who is said to have received 
an advantage. In the present cases it is 
not the plaintiff who received the money 
from the defendants. The father received 
the money. The advantage which the 
plaintiff is said to have derived is that a 
debt which was recognised as binding 
upon the plaintiff as well as his father 
under the terms of the decree was in part 
discharged out of this money. But when 
it is remembered that the father was in 
possession of other funds and practically 
deprived the plaintiff for several years 
of the whole income from the estate, it is 
not easy to say that by the mere fact of the 
father having utilised a portion of the 
money received under Ex. K for the dis- 
charge of Pyda Venkatachalapathi's decree 
the plaintif must be deemed to have 
derived an advantage. Reliance was next 
placed upon Limbaji Ravji v. Rahi Ravji 
(11), where the learned Judges referred to 
the possibility of justice being done under 
s. 41, Specific Relief Act. That provision 
leaves the matier largely in the discretion 
of the Court, and for the reasons I have 
above set out, it is difficult to say that 
there is any justice in asking the plaintiff 
in the present case to re-pay any amount to 
the defendants. 


(9) 21.4 131; 15B L R208; 23 WR305; 3 Sar, 
411; 3 Suther 136 (PO), 
(10) 37M LJ 113; 51 Ind. Cas. 57; AIR 1919 


Mad. 105; 10 L W 75; (1919: M W N 866, 
(11) 49 B 576; 88 Ind. Cas. 643; AI R1925 Bom. 
499; 27 Bom. LR 621. i 
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Finally, an appeal was made to the prin- 
ciple laid down by the Court of. Appeal: 
in England in Bannatyne v. Mae Iver (12), 
to the effect that even when an agent bor- 
rows money in excess of his authority, the 
principal. may be held liable to. make 
it good, to the extent to which the money 
has been applied for the principal's bene- 
fit. But the Master of the Rolls. as well 


as Romer, L. J. laid, stress in that case” 


upon the circumstance that the lender 
was not aware that the agent was acting 
in excess of his. authority and: that he 
believed that the agent was acting within 
the extent of his ‘authority. “In the 
present case, the only defendant who has 
gone into the box is obliged to admit that 
he had knowledge even at the time, Ex. K. 
of the terms of the compromise decree. The 
other defendants: have not gone into the. 


box to swear what their belief or extent of. 


In these circumstances, 


does not clearly appear. that this point was 
taken before the lower Court. In para. 8 
ofthe plaint-it is asserted that the plaintiff 

(12)-(1908) K B 103; 75 LJ.K B 120; 94 L T 150; 
si Wik 293 Pear RA 


gave a registered. notice to the. defendants- 
to vacate the lands and surrender ‘them to: 
him-and they refused to do so; Paragraph 
12 of the written statement denies. that any” 
such notice was served on the defendants. 
The plaintiff has:not produced any evi- 
dence bearing: upon the alleged notice; but - 
it is'explained before-us that ‘this matter. 
was not done. because the issues as. framed 
raised only the question of the quantum 
of mesne profits and not ‘the right to mesie 
profits. Our attention was‘invited to some 
of.the decisions of this Court, cf. Subla 
Goundan v. “Krishnamachari (13), “and 
Ramaswami Aiyar v. Venkatarama: Aiyar 
(14), laying down in general terms ‘that in 


: respect of voidable: transactions; there'is no’ 


right to claim mesne profils prior to date 
of suit. After the. decision’ of the Privy 
Council in Satgur Prasad v. Har Narain 
Das. (15), no such general proposition can 
be advanced. ese ay i 
Tt must depend upon the circumstances of. 
each case whether the plaintiff has been: 
guilty of such conduct as to disentitle to - 
him’ to past profits.“ The plaintiffin’ the 
present suit is a minor and his estate was. 
under the management of the Court of 
Wards. The suit was” instituted within 
about three years after thè passing of the 
final decree whereby ‘the’ suit village was- 
allotted to the plaintiffs share. In these. 
circumstances there * is nothing to disentitle 
the plaintif to past profits. ` If I had held 
that the defendanis were entitled’ to’ be 
reimbursed by the plaintiff in any substan- 
tial sum, it might be a question whether it 
would not be appropriate. ‘to set ofthe. in- 
terest on such amount against the mesne 
profits, but no such question now arises. 
It was next argued that the amount award- 
ed: by. the Gourt below by way of mense 
profits was excessive. It was also said that 
the defendant had been misled into the 
belief that the Court would postpone the 
enquiry into the mesne profits to a ‘later 
stage as provided for in O. XX,r. 12, Civil 
Procedure Code, and that the defendant had 
not accordingly led evidence on the point. 
So far at any rate as mesne profits prior to 
the suit are concerned, there is nothing in 
the Code, to compel thé Court ‘to put off‘the - 
(13) 45 M 419; 68 Ind. Oas 869; A I R1922 Mad 
112; 42 M L J, 217; 15 L W537; (1922) M W N 269. 
(14) 46 M 815; 75 Ind. Oas: 406; AT R1924 Mad. 
MoN Ld 372; 30 M L 1217; 18 È W183; (1923) M . 
D z j Ng 5 ae = 
(15)62 ML J 45t; 36 Ind. Oas 108; A IR1932 PO 


89; 9O W N196; 380W N 461; (1932) A LJ 297; 
(1932) MW N 502; 550 L J255; 35` L W 667; 34 
Bom. LR 771; 591 A 147; 7 Luck, 64-Ind; Rul. (1932): 
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determination of the question to a later 
date. Such course is no, doub sometimes 
adopted by consent of parties, but it does 
not appear that there was any such under- 
taking in the present case. Witness after 
witness, on the plaintiff's side has been 
asked. questions bearing upon the quantum 
‘of mesne profits and it does not appear that 
any exception was taken to this course on 
the.ground that it was expected that the 
question of mesne profits would.be reserved 
. for a future -enquiry. :As regards: future 

‘profits, the Code, no.doubt, ecntemplates a 
‘separate enquiry, but seeing that in the 
“present case.the defendants gave up.posses- 
sion soon after the .date of the lower Court's 
‘decree, the-mesne profits decreed practical- 
ly cover only the period up to the date of 
the decree. | The mattera that had happened 
up tothat date, in sofar as they had any 
bearing on the question of mesne. profits, 
could easily have, been brought to the notice 
of the Court in the course of the enquiry 
in the suit itself. I seemo reason to think 
that ihe defendants have been substantially 
‘prejudiced by the course adopted by the 
lower Court. Peet t 

As regards the quantum, the rate of 
Rs. 35 ‘per acre adopted by the lower Court 
is by no means excessive having regard to 
the fact that the suit wet lands are home- 
farm lands. Even ignoring the evidence 
which will ‘put the income at putties per 
acre, there:can be little doubt that the 
income might fairly be-taken at 1 putti per 
acre as put by: some ‘of the . withesses or at 
least 10 to15 bags-per-acre as put by one 
defence witness. According to the price 
that ruled .up to the date of the decree even 
van yield of 10 to 15 bags per acre--would 
‘have ‘been worth about “Rs. 50. to Rs. 75. 
‘On this basis, the award of Rs. 35 per acre 

y way of mesne :profits allows a sufficient 
‘margin to the - defendants, for expenses of 
cultivation. Thisis accordingly no reason 
to interfere ‘with ‘the decree ;of the iower 
Oourt...as to :mesne. ‘profits. .By a memo- 
andum of objections, ‘the -pldintiff claims 
‘that the lower Court ought ie have allowed 
‘a larger rate in tespect ‚of the forest ands 
comprised. in the suit area. There is no 
‘ doubt a statement in the evidence of some 
of the plaintiff's witnesses that Rs. 24-0 
per acre was the . fate for forest lands, but 
beyond oral statements: to.this effect no 
documentary evidence whether by way of 
Teceipta ór by way of muchilikas‘or accounts, 
‘have been producéd to stibstantiate those 
Statements. Some of the witnesses are 
pdmitiedly unfriendly to the presént 
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‘defendants with whom they have been 
carrying on -litigation in respect of these 
very forest lands. It also appears from 
the evidence that the defendants have not 
been able to have peaceable enjoyment of 
these forest lands on account of disputes 
which have existed for some time between 
‘the ryots of the village and the estate as 
Yegards the rights of the former in the 
forest. Even supposing some ‘portions of 
the forest land might have yielded some- 
‘thing more than the rate adopted by the 
earned Subordinate Judge it is by ho 
menang clear that the whole area must be 
taken to be of the same kind crto have 
yielded income at the same rate. In these 
‘circumstances the lower Court acted rightly 
‘in adopting an average rate of Re.1 per 
acre in respect of the forest lands. Both 
the appeal and the memorandum of objec- 
tions are accdrdingly dismissed with costs. 
‘We are informed that pending this appeal 
the lower Court has made certain amend- 
‘ments in ‘its decree. Our decision is of 
‘course withoùt prejudice to the amendments 
thus made. -> 

Mockett, J.—Tagree. I desireto adda 
few words with regard to two matters with 
which this appeal is concerned. An argue 
ment was addreseed to us relating to 
Estates Land Act. Mr. 
"S. Srinivasa Ayyangar appéared to contend 
for. the following position that by reason 
of the proviso therein, which is to the 
effect that .nothing contained in that 
section should prevént a landholder from 
converting his ‘private land into ryoti 
and, a landholder was enabled to convert 
his private land into ryoti land pre- 
judicially to the interests of the co-owner. 
That-that is not so is, I think, clear from 
the observations of ‘the Judicial Ccmmittee 
in Midnapore Zamindari Co., Ltd. v. Narésh 
Narayan Ray (3) at page 29*, and I think 
that-it is only an argument which requires 
to be stated to carry within i's own refuta- 


‘tion. In my view the proviso to s. 181 
‘in no way adds-to or detracts from the 


éxisting law relating to the ‘powers of the 
landholder ‘to convert his ‘private land into 
#yoti -land and if that proviso had not 
been contained in the Act Ido not think 


thepesition of anybody would be affected. 


The other point on which I desire to record 

something more than a formal concurrence 

‘Felates to ‘the .dtguments that, the defend- 

‘ants inthis case should be reimbursed by 

the ‘plaintiff for the .sum which they have 

‘paid under Ex. K. Mr. Srinivasa Ayyangar 
*Page of 74 M, L, J.—-[Hid, 
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tavoked s.41, Specific Relief Act, and he 
was entitled to do so because the plaint 
contains a prayer for a declaration that 
Ex. J is void. A large number of cases 
have been cited to us but no facts identical 
with the present appear to have come 
under consideration in any of the au- 
thorities. In this case there is a clear 
finding by the lower Court that by the 
date of Ex. K the defendants knew of the 
existence of Ex. J. Indeed one of them, 
defendant No. 2(D. W. No. 8), has stated 
that he took advice about it. Now if that 
is so, the defendant took possession of 
this property under Ex. K with full 
knowledge that Ex.J contained a definite 
prohibition on the plaintiff's father execut- 
ing any documents or contracting any 
debts in such a way as to bind the plaintiff. 
I think, therefore, that they entered into 
this transaction with their eyes wide open, 
and Iam inclined to think that they were 
prepared to take the chance of its being 
protitable. It must be remembered that 
the doctrine on which defendants relied 
to be reimbursed in this case is an equit- 
able doctrine, and it seeme to me that the 
general principle governing it has been 
stated. by Romer, L. J. in Bannatyne v. 
MacIver (12), at page 109*, to which allusion 
has been made by my learned brother. 
It is there said, and it must be re- 
membered in this connection, that the joint 


status of the plaintiff and the father had | 


been severed at the time of Ex. K, that 
where money is borrowed on behalf ofa 
principal by an agent, the lender believing 
that the agent has authority though it turns 
out that his act has not been authorized, 


or ratified, or adopted by the principal, then, . 


although the principal cannot be sued at 
law, yet in equity, to the extent to which the 
money borrowed has in fact been applied 
in paying legal debts and obligations of 
the principal, the lender is entitled to stand 
in the same position as if the money had 
originally been borrowed by the principal. 
It must be remembered that in this case the 
appellant is relying on the position of the 
plaintiff's ‘father being that of a manager 
and has argued on the notion of an -agency 
between them. The Judicial Committee in 
Ram Tuhul Singh v. Biseswar Lall Sahoo 
(9) at page 143}, in dealing with this equit- 
able doctrine, state: 

“Ib isnot in every case in which aman has 
benefited by the money of another, that an obliga- 
tion to re-pay that money arises. The question 
is not to be determined by nice considerations 


¥Page of (1906) LK. B,—[Hd] 
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of what may be fair or proper according to 
the highest morality. To support such a suit 
there must be an obligation, express or implied, t 
re-pay. . 
Applying those principles it seems to me 
on the evidence in the case, viz., the fact 
that the defendants entered into this 
contract with full knowledge of the 
circumstances and of the risks, ‘all of which 
are clearly indicated in Ex. J that all the 
necessary ingredients to enable them -to 
invoke the equitable doctrine in their 
favour are negatived. It must be remem-. 
bered that there isa discretion in Court 
under s. 41, a discretion of course to be 


-exercised judicially in accordance with the 


equitable doctrine laid down. I have not 
heard nor has any reference been made to 
cases where that doctrine has been invoked 
in aid of a party whose conduct can in any 
way be compared to that of the defendants 
herein. It is notimpossible that their posi- 
tion may be one of misfortune. In my 
judgment any misfortune they have suffered 
was entirely their own fault. I generally 
agree with all the conclusions at which my 
learned brother has arrived and with the 
result of those conclusions. 


AnD. Appeal dismissed. 


OUDH CHIEF COURT 
Appeal No. 1 of 1936 
February 24, 1937 
NANAVUTTY AND SMITH, JJ. 

SRI PAL—Dzrenpant~-APPELLANT 
VETSUS 
GOLAI—PLa1ntirr—ResponpENT 

Second appeal—Finding of fact—Instrument of 
title not involved—Finding, if can be questioned in 
second appeal—Khatauni and asras, if instru- 
ments of title— Finding as to period during which 
a ‘ghari’ has been in existence—Nature of. 

Unless instruments of title are involved, findings 
of fact arrived at by a Court of first appeal cannot 
be questioned in second appeal, although document- 
ary evidence has to be considered. Khatauni and 
khasras cannot be regarded as instruments of title, 
but are mere items cf evidence adduced by parties. 
Consequently, a finding on this point, namely that 


“the plot in dispute was jointly owned by the two 


parties, is a finding of fact which cannot be ques- 
tioned in second appeal, Walt Muhammad v, 
Mohammad Baksh (9), and other cases followed, 
Gulai v. Sri Pal (1), overruled, [p. 804, col. 1.) 

The finding that a grove was planted by the 
defendant's father after the plaintifi had separated 
from him is a finding of fact, So also a finding as to 
the period during which a ‘ghart has been in 
exietence is one of fact and does in no way depend 
npon, bo entries in the patwart's papers. [p. 303, 
col. 2. 

A, against the decree of Mr. Justice 


Zia-ul Hasan passed in Second Civil Ap- 
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peal No. 259 of 1934, dated March 17, 1936, 
setting aside the decree of tte Additional 
Oivil Judge, Gonda, dated May 14, 1934, 
reversing that of the Munsif, Tarabganj ai 
Gonda, dated January 11, 1934. 

Mr. Krishna Prasad, for the Appellant. 

Mr. Kashi Prasad Srivastava, for the 
Respondent, 

Judgment.—This is an appeal under 
s. 12 (2) of the Oudh Courts Act against a 
decision dated March 17, 1936, of a learned 
Single Judge of this Court. This decision 
is reported in Gulai v. Sri Pal 1936 O. W. 
N. 375 (1). 

The suit was brought by one Golai against 
his brother Sri Pal for possession of a 
piece of land by the demolition of a 
ghari, or cattle-shed, said to have been 
erected by the defendant. This ghari 
was represented in the plaint to stand 
partly on Plot No, 250, and partly on 
Plot No. 348/2, but the plaintiff confined 
his claim at the time of arguments to that 
portion of the ghari, which stands on 
Plot No. 250. There was a further claim 
fora sum of Rs. 25 as damages for a 
clump of bamboos and a ber tree which 
were said to have been cut down -and 
appropriated by the defendant. The 
learned Munsif of Tarabganj, in the Gonda 
District, gave the plaintiff a decree on 
January 11, 1934, for recovery of possession 


of the land in Plot No. 250 covered by the. 


ghari, and- he also decreed him Rs. 2 as 
damages, eight annas for the ber tree and 
Rs. 1-8 for the bamboos. The defendant 
appealed, and his. appeal was allowed by 
the learned Additional Subordinate Judge 
of Gonda on May 14, 1934, the plaintiff's 
suit being dismissed with costs in both 
the Courts. The plaintiff then instituted 
a second appeal in this Court, and that 
appeal was allowed on March, 17, 1936, 
by a learned Judge of this Court. The 


decree of the lower Appellate Court was. 


set aside, and that of the Court of first 
instance wasrestored. This present appeal 
is by the defendant. : 
The finding of the learned Additional 
Subordinate Judge was that the plot in 
dispute is the joint property of the con- 
tending parties. It was contended before 
our learned brother, Zia-ul Hasan, J., 
that although that finding is a finding 
of fact, it could be challenged in second 
appeal on the ground that it was a 
finding based upon . documents which 
were instruments of title, and our 


(1) (1936) O W N 375; 162 Ind, Cas, 334, 19860 L 
R 241; 1036 R D 172; 8 R O 363, H 
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learned brother, having regard to 
certain observations of their Lordships 


of the Judicial Committee in the case of 
Ballabh Dass and another v. Nur Muham- 
mad and another, 1936 O. W. N. 153 (2), 
held that that contention was correct and 
he accordingly went into a consideration 
of the rights of the respective parties in 
the plot in question. His conclusion was 
that the only person entitled to the occupa- 
tion of the plot in question is the plaintitf, 
Golai. 


The contention for the defendant-appel- 
lant before us has again been that the 
case wasconcluded by the finding of the 
fact of the lower Appellate Court, and that 
in particular when the finding of fact of 
that Court was that the “grove” in guit had 
been planted by the father ofthe defend- 
ant, and that the ghari in suit had been 
in existence for twenty or twenty-five 
years, the plaintifis suit ought to have 
been dismissed. It should be mentioned 
that the plaintiff and the defendant are 
both sons of one Mathura, and Brahman 
by caste, but it is the case of both parties 
that the plaintiff, Golai, separated from his 
father, while the defendant and his father 
Mathura remained joint. The plaintiff 
himself said in his evidence that he 
separated from his father 30 or 31 years 
prior tothe time November 21, 1933, on 
which he was speaking. 


We were referred by the learned Coun- 
sel for the appellant to a number of rulings 
in support of his contention that although 
documentary evidence had to be considered 
the finding of fact arrived at by the learn- 
ed Additional Subordinate Judge remained 
nevertheless a finding of fact which could 
not bechallenged in second appeal in 
this Court. Two of those rulings are 
reported in 11 O. W. N. one of them being 
a decision of their Lordships of the Privy 
Council, at p. 775 of that volume {The 
Secretary of State for India in Council 
and others v. The ameswaram Devas- 
thanam and others (3)] and the other decision 
by one of us sitting singly, this latter 
case being reported atp. of the 
volume [Deo Datt Singh and others v., 


(2) 1936) O W N 153; 160 Ind. Cas, 579; 1936 O L 
k 100; A I R1936 P O 83; 1936 A L R 203,8 R P 
O 161; 2 B R 292; 38 P L R 1827; 440W N 449; 17 
PLT 177, 70 M LJ 455; (1936) A L J 480; 1936 
RD 17; 43 L W655 (P, 0.) 

3)110 WN 775; 148 Ind. Oas. 778; 6 R PO13]; 
A 1R 1934 P C 112; (1934) M W N 483; 66 ML J 595; 
L W 613; 88 C W N 533; 590 L J 262;36 PLR 
36 Bom, L R 539; 57 M 652 (P, O) - 
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Thakur ‘Prasad and others. (4), Other 
tases referred to were a case decided by a 
learned Single Judge cf this Court, Manzur 
Ahmad Khan Babu and others v. SheoDayal 
and others, 1935 O. W. N. 1316 (5) the deci- 
Sion of, their ‘Lordships of the Privy Council 
to which reférence has already been made 
Ballabh ‘Das and another y. Nur Muham- 
inad and ‘another, 1936 O: W. N. 153 (2), 
adecision by.a Benth of this Court: 
Ganèsh Bakhsh Singh ‘Thakur and “others 
v. Ajudhiya Bakhsh Singh Thakur and others 
Defendants) and Jagan Nath. Bakhsh Singh 
Thakur (Plaintiff), 9.0. W. N.-304 (6) and 
the decision: ‘of their Lordships of the 
Privy Council in the Midnapore Zamindari 
Co., Ltd. v. Uma Charan Mondal and others, 
21 A. L. J.R. 723 (7). Another case re- 
ferred to was thè case decided. by a 
Bench.of this Court reported.in. 11 0. W.,N. 
1589 (Latafat Hussain S. v. Onkar Mal) (8) 
but this last case does not seem to have 
any clear application tothe circumstances 
of the present matter. . 

The general effect of .the rulings, other 
than the one lasi-mentioned, that have 
‘been, referred to above, is ‘that unless 
‘instruments of title, are. involved, findings 
of fact arrived at by & Court of first appeal 
cannot be questioned in.second appeal, 
although documentary evidence ‘has to'be 
considered., In the.present case our learn- 
ed brother Zia-ul Hasan, J, regarded 
the documents in question, (a khataunt 
and two “khasras as being instruments 
‘of title.. He ‘made reference to ‘the case 
of Ballabh Das and another v. Nur Muham- 
mad and another, 19360. W. -N. 153 (2) 
in which, to quote-from the ‘head-note, it 
was held that 


“Where'‘khasra itself jis. the instrument which 
“confers or embodies ; rights, the ‘khasra'.and the 
Thapare not merely historical materials ‘but -are 
within the phrase ‘ instruments of title or otherwise 
the direct foundation of rights’. The true construc- 
tion of the effect of the ‘khasra’ and map is, therefore, 
a question of law.” 


With all respect to‘our learned ‘brother 
we ‘donot think thatthe above case is 
authority ‘for holding that ‘khataunis and 
‘khasras’ can always be regarded as‘instri- 
(4) 1L O W N 276; 147 Ind. Oas. 1224;'6R O 377; 
A1‘R 1934 Oudh 261, 
, (5) (1935) O w N 1316; 1935 R D 563; A 1 R 1936 


Gudh 201. 
6) 9OWN 304; 137 Ind., Gas, 319; A I-R 1932 


Oidh 172; -Ind. ‘Rul. (1932) Owdh'230, 
KUH ALJ 728; 74 Ind. Cas. 488; Al R 1923, PO 
'187;4 PLT 627; 338 M LT 291; (1923) ` W N°832; 


45 ML) 663; Boii. L R1287; 40 O LII6; 29 
OW NISI P0) 

tg) KL O “1589; 152 Ind. Gas, 1042; 7 RO 272; 
Al k 3985 Oudh 41,- 
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ments of title. In the case refe: 
‘khasra’ that was under -conside 
the ‘khasra’ of the first regular 
and tke actual words of their Loi 
considering this aspect of the m:i 
as follows: (vide pages 161-162*) : 

“As this case came before the Chic 
second appeal, it is important to noti 
reasoning of .the Subordinate Judge e 
cepted by the District, Judge, is such 
stitute the effect of the ‘khasra’ a , quest 
The. ‘position according to these lear 
isthat all previous titles had been.: 
and that the Crown was granting, Jand 
at its pleasure, The Subordinate Judie 
at the First Regular Settlement that for 
in.the city: of Lucknow anybody's title 
to any land. He does not suggest. tl 
in this case was created by , another d 
‘khasra’ itself in his view is the instru 
confers or embodies the right. Ifth 
‘khasra' andthe map are not . ‘merel 
material’, inthe sensen whiċhthat p] 
in the judgment of the Board deliv 
Binod Mitter in Wali Muhammad v. 
Bakhsh L.R. 571. A. 86; A. IR 1930 
They are within the phrase- ‘instrumen 
otherwise the direct foundation of righ 
learned Judges. of the Chief Court y 
and obliged ‘to ‘put upon them the 
struction.” 

The case of Wali Muhammad 
mad Bukhsh referred to ‘in this 7 
reported in L, ‘R.57 I, A., 86; 
1930 P. O. 91 (9). Our fearned b: 
self, in the case referred to above 
in Mangur Ahmad Khan Babu an 
Sheo Dayal and'others, 1935 O. F 
(5) though that decision was p 
decision ‘of ‘their Lordships in 
Das dnd another va Nur Muha 
another, 1936 ©. W. N. 153 | ( 
regard ‘an extract from ‘a ; 
khewat, -'as an instrument of ti 
though he did diot agree ‘witl 
struction ‘put upon that docume 
Courts below he held that ‘he 
interfere in second appeal. 1 
cision of their Lordships of the E 
cil-teported in L..R. 57 I. A. 86; A 
P.O. 91 Wali Muhammad y. ; 
Bakhsh (9), it was said (vide’p. | 


“The entries relied on by the. appella 
the foundations, of their title, but, were 
of evidence adduced by them to pr 
The only question as regards the ent 
evidentiary value on the fact in, is 
the sale, Their Lordships, therefor 
hesitation in holding that, the fin 
Appellate ‘Court that there was no s 
and that the judgment of the High Court 


(9)57 IA 86; 122 Ind.“Cag. 316; A 
91; (1930) A Ud 292; Ind. Rul. (1950) 1 1 
PLR 145; 31 L W 391; 32 Bom. LR i 
518;-11 L 199; 59 M LJ 54 (P. 0.) 


*Page ol 1936 O, W, N.—[#d.| ; 
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Inthe present case we are of opinion 
that the entries in the ‘khatauni’ and the 
‘khasras' that have been referred to above 
cannot be regarded as instruments of 
title, but to use the phraseology of their 
Lordships in the passage we have just now 


quoted, they were “mere items ofevidence” , 


adduced by the parties with reference to 
the question whether the plot now in dispute 
was occupied by the plaintiff Golai alone, 
or by him and the defendant Sri Pal jointly. 
The result is that we are of opinion that the 
finding on this point of the learned Ad- 
ditional Subordinate Judge, namely that the 
plot was jointly owned by the two parties 
wasa finding of fact which could not be 
questioned in second appeal. 

Even had we agreed with the view taken 
by our learned brother, however, there is 
another aspect of the matter. As we have 
said, it is admitted that the plaintiff 
separated from his father some 30 or 31 years 
Prior to the year 1933, the defendant 
remaining joint with his father. The plaint- 
iffs case was that he planted the grove in 
plot No 250, 23 or 24 years ago, and 
that the ghari concerned in the case was 
-constructed inthe month of Jeth prior to 
the date on which he was giving his evi- 
dence, November 21, 1933. The plaintiff was 
supported bytwo witnesses in the persons 
of Din Muhammad and Suraj Lal, who, 
however, did not give any definite evidence 
as to who actually planted the grove. On 
the other hand, the defendant himself gave 
evidence tothe effect that the grove was 
Planted by his father some 26 or 27 years 
prior to the date, January 5, 1934, on which 
he was giving his evidence, afterwards he 
said that twoofthe bamboo clumps were 
planted by his father, and one by him him- 
self. As to the ghari, he said that it had 
been in existence for’ 21 or 22 years. In 
support ofhis case he called two wit- 
nesses namely-Jagan Nath and Bishesh- 
war. Jagan Nath said that the ghari 
had been in existence for 20 or 22 years, 
and that two clumps of bamboos were 

planted by the defendants’ father, and the 
third by the defendant himself. According 
to the record, this witness said that two 
clumps of bamboos were planted by the 
plaintiff's father. This was apparently a 
Clerical mistake for “defendants” since 
just before this the witness had said that 
“the grove in No. 250 was planted by the 
father of the defendant. The plaintif and 
the defendant are both, of course, the sons 
of the same man, so that strictly speaking 


s 


it mak es no substantial difference wheather 
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the grove is described as planted by the 
plaintiffs father or by the defendant's 
father, but having regard to the way in 
which the rest of the evidence of this wit- 
ness was recorded, we think thatthe learn- 
ed Munsif typed “plaintiff's instead of 
defendant's" in the passage in question. 
The other witness, Bisheshwar, said that the 
ghari, had been in existence for 22 or 23 
years, and that the grove in the plotin 
dispute was in the possession of the defen- 
dant. The learned Additional Subordinate: 
Judge accepted the evidence of these 
witnesses Jagan Nath and Bisheshwar, and. 
held that the plaintiff did not plant the 
grove in suit, but thatit was planted by the 
father of the: defendant. He also held it 
proved by the evidence of those witnesses 
that the ghari in suit had been in exist- 
ence for “from 20 or 25 years”. The 
learned Additional Subordinate Judge 
also same to the conclusion that the grove 
was plaated by the defendant's father 
ant the plaintiff had separated from 

im. 

It seems to us to be indisputable that 
these are findings of fact which in no 
way depend upon the entries in the pat- 
wari's papers, especially the findingas to 
the, period during which the ghari has 
been in existence. If as has been found, 
the grove was planted by the father of the 
parties after the plaintiff had separated 
from him, it is clear that the plaintiff 
can have no rightsin it. It is also clear 
that if, as has also been found the ghari 
has been in existence for some 20 years or 
more, the’ plaintiff cannot now haveit re- 
moved, even if the defendant is not legally 
entitled to joint occupation of this plot, 
as, according to the finding of the learned: 
Additional Subordinate Judge, he is entitl- 
ed. 

The result is that we think the learned 
Additional Subordinate Judge was right in 
dismissing the plaintiff's claim, and we allow 
this appeal with costs, set aside the decree 
of our learned brother and restore that of 
the learned additional Subordinate Judge, 
In other words, the plaintiff's suit is dis- 
missed, and he must pay the costs through- 
out of the defendant. 


N° Appeal allowed, 
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MADRAS HIGH COURT | 
Appeal Against Order No. 198 of 1935 
September 2, 1936 
VENKATRAMANA RAO, J. 
SIVAPURAM KOTTAYYA AND ANCTHER—- 
PLAINTIFFS — APPELLANTS 
versus 


SIVAPURA M SUBBAYYA—Dzrenpant 


— RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Onnecessary findings—Party inviting deci- 
sion and getting adverse order—Res judicata—Suit 
on title, and lease—Suit dismissed for want of notice 
but question of title and lease adjudicated upon for 
deciding question of costs—Subsequent suit for posses- 
sion—Finding as to title and lease, whether operates 
as res judicata. 

Though a finding on an issue may not be neces- 
sary for the disposal of the suit, yet, if a party 
invites the decision of the Court on that issue and 
the Court also considers it necessary to go into it 
and gives a finding thereon, the decision on this 
issue will constitute res judicata in a subsequent 
suit provided the party against whom there was a 
finding on that issue would bein a position to cariy 
the matter in appeal. 

The pljaintifi instituted a suit for ejectment on 
the basis of title and lease to the defendunt; the 
defendant denied the lease and set up adverse pos- 
sessiun and also pleaded want of notice to quit. 
The first Court found the issues as to title, genu- 
ineness of lease and adverse possession in favour of 
the Plaintiff but dismissed the suit on the ground 
of want of notice and refused to award costs to the 
defendants in view of its finding on the main issues. 
Both sides ‘appealed and the Appellate Court also 
found the issues in the same way as the trial Court, 
The plaintiff instituted another suit for posses- 
sion: : 

Held, that the issués as to title, genuineness of 
lease and adverse possession were res judicata in 
the subsequent suit even though the plaintiff's. earlier 
suit had been dismissed. Midnapore Zamindari Co. 
v. Naresh Narayan Rai (2), applied. 

A. A.O. against the order of the Court 
of the Subordinate Judge of Kurnool, dated 
September 27, 1934, and made in A.S. 
No. ‘67 1933 (A. S. No. 93 of 1932 on the 
file of the District Oourt of Kurnool) O. 5. 
No. 218 of 1930 on the file of the District 
Munsitf's Court, Markapur. 


Messrs. L. S. Veeraraghava Ayyar and 
M. V. Venkatesan, for the Appellants. 

Mr. B. Somayya, for the Respondent. 

Judgmeni.—he question raised in this 
appeal 18 one of res judicata. The facts 
necessary for the disposal of this may be 
shorily- stated. The suit is in ejectment 
against the defendant and for recovery of 
possession of certain lands on thé ground 
that the defendantisin occupation thereof as 
a tenant under a lease given by the plaint- 
iff. The defence isa denial of the lease 
as wellas the title ofthe plaintiffs. 

Previous to the institution of this suit 
the plaintifs filed a suit O, 8, No 4of 
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1925 on the file of the District Munsitf's 
Court of Markapur for recovery of posses- 
sion of the lands from the defendant 
alleging that they are the owners there- 
of, that they leased the land to the defend- 
ant, that the defendant was unlawfully 
setting up title thereto and prayed that the 
right of the plaintiffs in the suit laud may be 
declared and possession be delivered to them 
free of any objection by the defendant. 
The defendant filed a written statement in 
that suit stating that he had a right toa 
half share in the said property and that 
the plaintiffs had no right to pcssession or 
enjoyment of the entire land, that the 
plaintifis never leased the land to him 
and so far as his half share was concerned, 
he was entitled to enjoy the same with 
absolute right. He also set up enjoyment 
by adverse possession, The following issues 
were raised in the case: (1) whether the 
alleged lease is true? (2) whether the 
defendant has bLeenin adverse possession 
of the suit land for over 12 years and (3) 
whether the suit is bad for want of notice? 
The learned District Munsif who tried 
tLe suit went fully into the question and 
held that the plaintiffs’ title as alleged in 
tLe plaint should be found in their fzvour, 
that the lease is true and that the de- 
fendant had not made out a case of ad- 
verse enjoyment for over 12 years, but as 
the plaintiffs had not given notice to quit 
the suit for possession is bad without 
notice. Accordingly on the said findings 
he dismissed the suit. But he disallowed 
the costs of the defendant. The ground 
on which he did so was stated thus: 

- "The defendant having set up title and adverse 


possession failed to. prove both. He will, therefore, 
bear his own costs.” ; 


Thus it will be seen that the order dis- 
allowing costs was based on the express 
finding by the District Munsif regarding 
the title of the defendant which was nega- 
tived. Both parties preferred appeals to 
the District Court, the appeal of the 
plaintiffs was against the order of ‘the 
dismissal and the appeal of the defendant 
against the order disallowing costs and the 
memorandum of the grounds of his appeal 
would clearly show that the findings of the 
District Munsif in regard to title and 
adverse possession were attacked. Both 
the appeals were heard by the learned 
Subordinate Judge of Kurnool and the- 
points for determination which he set to 
himself were as follows :—~(1) whether the 
plaintiffs are entitled to the” suit land? 
(2) whether the lease set up is true ? (3) 
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whether the suit is bad for want of 
notice to quit:? and (4) what is the right 
order to;be made as regards costs? The 
learned Judge found in favour of the 
Plaintiffs both as regards title and adverse 
possession and he further found that the 
lease in favour of the plaintiffs is true. 
But he also concurred with the District 
Munsif in regard to want of notice to 
quit. In regard to point No. 4 as regards 
costs, the judgment ran thus:-— 

“The lower Court has disallowed the defendant's 
costs. I think the order is quite correct. All the 


pleas set up by the defendant have been held to 


be false, It is only on a technical point that the 


plaintiffs’ suit hasfailed. So the defendant is not 
entitled to claim his costs. In the result both the 
appeals are dismissed with costs.” 


It will thus be seen that the learned 
Subordinate Judge affirmed the finding 
as regards disallowance of costs by the 
District Munsif on the very same ground 
as the learned Listrict Munsif did, namely 
that all the pleas set up by the defend- 
anis have ben held to be false andhe 
also gave custs against the defendant in 
favour of the plaintiiis in yreguid to the 
appeal filed by him. Tne questicn in this 
appeal is whether the findings in regard 
to title, adverte possessiun und the lease 
are res judicata. The learned District 
Munsif was of opinion that they will be 
res judicata. But the learned Subordinate 
Judge took a different view. It is con- 
tended before me by Mr. L. S. Veera- 
taghava Ayyar that this view of the learned 
Subordinate Judge is unsound. There are 
two principles which have to be kept in 
view in dealing with this question. If the 
suit results in a decision in favour ofa 
party, a finding against him on any issue 
will not be res judicata in a subsequent 
suit. This is laid down by the Privy 
.Qouncil in Midnapore Zemindari Co. v. 
Naresh Narayan Roy (1) which has been 
‘followed by our High Courtin a number 
_of cases. Though a finding on an issue 
may not be necessary for the dispcsal of 
the suit, yet, if a party invites the decision 
of the Court on that issue and the Court 
also considers it mecessary to go into it 
‘and gives a finding thereon, the decision 
on this issue will constitute res judicata 
in a subsequent suit, provided the party 
against whom there was a finding on that 
jssue would 
. matter in appeal. This follows from the 
. decision of the Privy Council in Midnapore 


(1) 48 O 480; 64 Ind, Cag, 231; 14 L W 265; 30ML T 
ott; A TR 1022 PO 241; 481A 49 (P.O), O e 
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Zemindari Co. v. Naresh Narayarm Roy (2). 
In that case their Lordships ofthe Privy 
Council affirmed the decision of the 
Calcutta High Court on a question of res 
judicata. The learned Judges of the 
Calcutta High Court dealt with the matter 
thus: 

“It was contended before us that whatever the 
appellants might have done in this respect, the issue 
in fact was not a necessary or proper one to be 
tried in that suit, and that it is opan to us to 
say so. But we must sse first whether this Court 
adjudged otherwlse, that is, whether this Court 
having the question before its mind decided that the 
‘issue did arise. If so, that decision would be as much 
res judicata asthe final deteimination of the issue 
on the merits. If weare of opinion that the Court 
did so decide we are not concerned to see whe- 
ther it did so rightly or not, and indeed cannot do 
so * * *, The defendant, the present appellant, has ex- 
pressly urged that the Judge was wrong in not 
deciding this question even though his action was 
based onthe plaintiffs advisers statement and he 
asked this Court expressly to decide it.” 
` I might in this connection usefully refer 
to the case of the Privy Council in Krishna- 
chandra Gajapati Narayana Deo v. 
Ramanna (3). in that case the landlord 
sued the tenant lor a declaration thatthe 
settiement of rent made by the Court of 
Wards during the time they were in 
management ofthe estate is nut binding 
and that the defendants were bound to 
pay rent in kind instead of cash accord- 
ing tothe settlement made by the Court 
of Wards. Therefore the only question 
raised by the prayer was whether the 
plaintiff was entitled to have the rent 
in kind instead of money rent, but the 
defendant set up a title of permanent oc- 
cupancy and an issue was raised thereon 
and that question also was decided. The 
District Judge found in that case that the 
plaintif was entitled to take only cash 
rent and not rent in kind. But he held 
that the defendants had not proved occu- 
pancy rights. But the High Court reversed 
the finding as to occupancy rights ultimate- 
ly dismissing the appeal concurring with 
the finding of the lower Court on the ques- 


-tion as to payment of rent. Dealing with 


the question how far the finding as to the 


‘permanent occupancy right was binding 


on the parties, their Lordships make the 


(2) 51 
26 Bom. 
MWN 
R5A P 
750 (P. 0.) 

(8) 62 M L J 221; 136 Ind, Oas. 412, A I R 1932 PO 
50; 35 L W 222; 36 O W N 365; Ta MWN 284; 34 
Rey, R 508; 55 O L J 44); Ind, Rul. (1932) P O 108 

"4 et 


O 631; 80 Ind. Cas. 827; A I R 1924 P O 144; 
LR 651; 47 M L J 23; 35M LT 169; (1924) 
723; 29 © W N 34; 20 L W 770; 51 I A 293; 1, 
01371; 23A LJ 76; 3 Pat. LR193;6PL P 
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following obgervation ;: ` > 

“As their Lordships have pointed out, all this 
enquiry about occupancy rights and asto whether 
the settlement of 1869 was a permanent one, was 
not properly raised by the plaint, but as both 


parties have without protest chosen to join issue, 


upon these points, their Lordships see no reason 
why these matters in dispute should not be res 
judicata between them.” 


Butin both these cases it will be seen 
there was a decision in favour of the de- 
fendant~-and against the plaintiff who was 
entitled to prefer an appeal. In this case 
~ “though the ultimate decision of the suit 
was in favour of the defendant, there was a 
decree disallowing costs to the defendant. 
The defendant chose to prefer an appeal, 
invited the Appellate Court, to give a de- 
Cision on the question of title and of the 
lease and the. Appellate Court did go into 
them and gave findings. Itseems to me 
that these findings will be res judicata 
against the defendant and would clearly 
come within the principle of the decision 
in Midnapore Zamindari Co. v. Naresh 
Narayan Rai 51 Oal. 631 (2). But it is 
argued by Mr. Somayya that as the suit was 
dismissed and the ultimate decision was in 
the defendant's favour, the finding could 
not be res judicata in view of the deci- 
sion in Midnapore Zamindari Co. v. Naresh 
Narayan Rai 48 Cal. 460 (1), It seems to me 
_ that Midnapore Zamindari Co. v. Naresh 
Narayan Roy 48 Cal. 460 (1), is dis- 
tinguishable. Here there was an order 
of the first Court disallowing costs against 
which he did prefer an appeal. There was 
also the decree of the Appellate Oourt giv- 
ing costs to the plaintiff against the defend- 
ant and the defendant could have pre- 
ferred an appeal against the said decree. A 
case in point is Veerasami Mudali v. Palani- 
appan (4). That wasa suit between landlord 
and tenant. There was originally a suit by 
the landlord against the tenant for eviction 
and there was a dismissal of the suit on the 
ground that there was no notice to quit, 
but there was a finding against the defend- 
ant in regard to the question of occupancy 
right andthe plaintiff was awarded costs 
and there was this decree” against the 
defendant in regard to costs though the 
suit was ultimately dismissed. The de- 
fondant did prefer an appeal as to costs, 
and the learned‘District Judge upheld the 
decision of the District Munsif on that 


point and in regard to costs in the appeal. 


the ‘defendant was asked to bear his own 
costs. The learned Judges held that the 
finding as to occupancy right would consti- 
WA 46 M LJ 515; 84 Ind, Cas, 799; 19 L W 513; 34 
ML T 175; (1924) M W N 466; A I R 1024 Mad, 262, 
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tute res judicata. Ayling, J., in the course of 
the judgment observed thus.: 

“It is argued that the determination of the 
issue was unnecessary. But the order awarding 
plaintiff his costs in the first Court which is ex- 
pressly based upon it, is as mucha part of the dec=’ 
ree as theorder dismissing plaintifi’s prayer for’ 
possession. The District Judge in effect decided 
all the points in dispute, and found that the plaint- 
iff was entitled to recover possession .of the land, 
conditionally on his giving defendants a proper 
notice to quit. Defendants are not entitled to re- 
agitate the points then decided against them.” 

Odgers, J. who took the same view says : 

“Here the plaintiff's title was the first issue in 
the case and a decision was given upon it by both 
the Courts. It was not until the appeal that the 
point of the notice to quit was taken and decided 
against plaintiff, Moreover, the defendants might- 
have appealed against the decree in so far as costs 
were awarded against them which award was ex- 
pressly madeon the ground that the finding as to 
title was aguinst them. Thisisas much a part of 
the decree as anything else.” ` 

But Mr. Somayya contended that this case 
is inconsistent with the decision of the Privy 
Council in Midnapore Zamindari Co. V. 
Naresh Narayan Ray 48 Cal. 460 (1). He 
pointed out that in that case also there was 
cross-appeal by the defendant in respect of 
the finding against him to the High Court. 
‘though the ultimate decision was in his 
favour and there was a dismissal of that 
appeal by the High Coart affirming the 
said finding of the first Court, still the Privy 
Council held that the adverse finding would 
not constitute res judicata in a subsequent 
suit. It will be seen, however, that the 
cross-appeal was incompetent because there 
could be no appeal against the finding. 
It does not appear from the judgment 
whether there was a decree awarding costs 
against the defendant or disallowing costs 
to him which he could have appealed 
against. Odgers, J. in Veerasami Mudalt 
v. Palaniappan (4), distinguished the 
Privy Council decision thus : 

“This order as to costs against the defendants 
appears to me to effect a redical distinction be- 
tween this caseand those cited above for the res- 
pondent ; and the costs wereawarded on the ground 
that the question of title had been found in plaint- 
iff's favour. I, therefore agree that the matter is 
covered by s, 11, Civil Procedure Uode, and the res- 
pondents are not entitled to have the matter re- 
opened.” ne f , x 

Thé decision in Veerasami Mudali v. 
Palaniappan (4), was considered by the 
Officiating Chief Justice in a recent deci- 
sion reported in Venkatachala Padayachi 
v. Velayuda Padayachi (5), wherein he re- 
marked as follows :— 

“That decision, whether right or wrong, is easily 
distinguishable; as there the adverse finding was 


@ ATR 1935 Mad. 701; 161 Ind, Oss, 103; (1935) 
M WN 871; 8 R M176; ; . 


1937 


made explicitly the ground for directing the de- 
fendants to bear their costs,” 

He distinguished the case before him on 
the ground that 

“the adverse finding was not made the ground 
for depriving the defendants of their costs.” 

He further observed as follows : 

“The distinction is important, for the principle 
of the decision in Veerasami Mudali v. Palaniap- 
pa (4), is that the defendants could have attacked 
the adverse finding by filing an appeal against 
the order as to costs. But, inthis case that re- 
quisiteis wanting, the adverse finding and the 
order regarding the costs not being related to each 
other as cause and effect.” 


Butin the present case it is clear from 
the decision of both the learned District 
Munsif and the learned Subordinate Judge 
in the prior suit that the findings as to 
title and the lease and the order relating 
fo costs are clearly related to each other 
as cause and effect. I am, therefore, of 
opinion, that the findings in the previous 
suit would constitute res judjcata. I, 
therefore, reverse the decree of the learn- 
ed Subordinate Judge and restore that 
of ka District Munsif with costs through- 
out. 

(Leave to appeal refused). 

The appellant is entitled to a refund of 
the court-fee paid in appeal. 


A. Decree reverse d. 


amma 


OUDH CHIEF COURT 
Second Oivil Appeal No. 137 of 1935 
February 25, 1937 
x Sutra, J. 
SHEO MOORAT AND anotapR—PLaINtIrFs— 
APPELLANTS 
versus 
CHHANGOO AND ANOTHBR—DEPENDANT3 


_ RESPONDENTS 

Adverse possession — Suit on ground of title and 
on ground of disturbance of possession by defendants 
—Plaintiffs proving title—Onus of proof of adverse 
possession—Failure of defendants to prove it— 
Plaintiffs are entitled to decree—Limitation Act (IX 
of 1908), Sch. I, Arts. 142, 144, 

_Where the plaintifs have sued for posses- 
sion both on the ground of title and on the 
ground of their possession having been dis- 
turbed by the defendants and have proved their 
title, the burden of establishing title by adverse 
possession lies on the defendants and when the latter 
fail to prove their possession for a period of over 
twelve years, the plaintiffs are entitled to a decree. 
ee Mahmud v. Mohammed Afaq (1), ap- 
plied. 

S C. A. against the order of the Sub-Judge 
of Sultanpur, dated Jannary 24, 1935, modi- 
fying that of the Munsif, Amethi, District 
Sultanpur, dated May 26, 1934. 
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Mr. Parmatma Sharan Duvedi, for the 
Appellants. 

Mr. Chandra Prakash Lall, holding brief 
of Mr. Radha Krishna Srivastava, for the 
Respondents. 


Judgment.—This isan appeal from a 
decision, dated January 24, 1955, of the 
learned Subordinate Judge of Sultanpur 
by which he partially allowed an appeal 
from a decision dated May 26, 1934, of the 
learned Munsif of Amethi in the Sultanpur 
District. 

The suit wasone for possession of cer- 
tain trees in a grove, the demolition of cer- 
tain structures said to have been erected 
by the defendants in that grove, the ra- 
covery of the site of those buildings, and 
damages for the produce of certain trees 
‘which the defendants were said to have mis- 
appropriated. The learned Munsif gave 
the plaintiffs a decree for possession of the 
plot in suit by demolition of the construc- 
tions made by the defendants. In the 
operative portion of the judgment he did 
not clearly specify the trees, though in his 
finding on the 7th issuehe said that the 
plaintiffs were “clearly entitled to get pos- 
session of the grove No. 565 with the trees 
standing thereon, by demolition of the con- 
structions made on it.” The claim for 
damages was dismissed in the absence of 
any proof as to what the amount of those 
damages ought tohave been. The defence 
ants appealed, and the learned Subordi- 
nale Judge aliowed the appeal to the ex- 
tent that he set aside the decree passed 
by the learned Munsif for the demolition 
of the structuresin dispute and for the 
delivery of possession of the site of those 
structures to the plaintiffs. The plaintiffs 
have now preferred this second appeal in 
this Court. 

The learned Subordinate Judge took 
the view that Art. 142 of the First Schedule 
of the Limitation Act, was applicable and 
that as the plaintiffs have not proved pos- 
session of the site of the structures in dis- 
pute within twelve years prior to the date 
of the suit, they were not entitled to a 
dearee for the demolition of those structures 
and recovery of possession of the site of 
them, The learned Counsel for the plaint- 
iffs-appellants contends that the plaint was 
based both on the ground of title and on 
the ground of disturbance of the plaintiff's 
possession, and in these circumstances he 
contends that the ruling of the Bench of 
this Court, of which I was a member re- 
ported in Mohammad Mahmud v. Moham- 
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mad Afaq and others, 11 O. W.N. 1936, 104 
(1), is applicable. The learned Counsel 
for the defendants-respondents cannot show 
me any reason why the view taken in 
that ruling should not be applied in 
the present case. It appears in the pre- 
sent case that the evidence of the plaint- 
iffs as tothe time when these structures 
were made was disbelieved by the learn: 
ed Munsif, but he also disbelieved the 
evidence tendered on that point by the 
defendants, the result being that there has 
been found to beno reliable evidence as 
to how long the structures have been in 
existence. The defendants in other words, 
have failed to prove that the structures 
have been in existence for more than 
twelve years. The learned Munsif found 
the title of the plaintiffs to be established, , 
and that finding does not seem to have 
been seriously attacked before the learned 
Subordinate Judge, before whom argu- 
ments appear to have proceeded on the 
legal question alone, that is to say, the ques- 
tion which article of the First Schedule of 
the Limitation Act applies. It was said in 
tbe ruling of this Court referred to above, 
(Vide pp. 108-109*). 

“There may be cases in which the plaintiff sues 
for possession of immovable property both on the 
ground of title and onthe ground of his posses- 
sion having been disturbed by the defendant. In 
such cases, if he proves his title, the burden of 
establishing title by adverse possession lies upon 
the defendant, and if the, defendant succeeds in 
proving that fact the suit must fail, otherwise the 
plaintiff is entitled to a decree. Tothis extent 
Art. 144 will apply to such a suit. But it may be 
that the plaintiff, though not able to substantiate his 
title, is in a position to prove his possession and 
dispossession by the defendant within 12 years. If 
that be the case, Art. 142, will apply and the burden 
will be on the plaintiff. In short, suits for possession 
based both on the plaintiff's title and possessory title 
invite the application of Arts. 142and 144 according 
to the varying circumstances of each case” 

. The authority of this ruling seems to me 
to cover exactly the circumstances of the 
present case since, as I have said already, 
the plaintiffs sued for possession both on 
the ground of title and onthe ground of 
their possession having been disturbed 
by the defendants. They have proved 
their title, and therefore, the burden of 
establishing title by the adverse posses- 
sion lay upon the defendants, and as the 
defendants, according to the findings of 
the Courts below, have failed to prove 
their possession for a period of over 
twelve years, the plaintiffs were entitled 
to a decree. 


(1) 11 O W N 104; 147 Ind. Cas. 805; AIR 1934 Oudh 
21; 6 R O 299 (2). 
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The result is thab 1 allow this appeal 
with costs here and in the Court below 
and restore the decision of the learned 
Munsif. The costsin the trial Court will 
be paid as was directed by that Court. 

sN. Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Appzal No. 384 of 1934 
April 6, 1936 
M. © Goose AND R. C. MITTER, JJ. 
ABDUL KHALEQUE MONDAL AND 
OTHERS—PLAINTIFFS—APPELLANTS 
versus 
BEPIN BEHARI BOSE AND orares— 
RESPONDENTS 

Will—Construction—Muhammadan executing will 
in favour of wife —Apart from Muhammadan Law 
only life estate conferred on her—Held heirs could 
not claim —Practice — New case—New case set up 
inconsistent with plaint~If to be allowed— 
Tests. 

A Muhammadan executed awill in favour of his 
wife, The relevant portion of the will was as fol- 
lows: 

“You shall, as owner, enjoy during your life-time all 
the movable and immovable properties described in 
the schedule and boundaries given below lying in 
village Mominpur, etc”. “No one shall be entitled 
to make any claims during your life-time to the mov- 
able and immovable properties to which you are ap- 
pointed executrix by this will or to get a share in them 
or to claim any profit or income arising out of them, 
No oneexcept yourself shall be entitled to realise those 
moneys or to take them”. “I have at present three sons 
alive. They shall not get any share or income of 
the aforesaid movable and immovable properties 
during your life-time. They shall get immovable 
properties, due shares in them, after your death ac- 
cording tothe Muhammadan Law. During your life- 
time they shall not be entitled to claim any property 
or any share in it nor shall they be entitled to realise 
andto appropriate any income relating to the pro- 
perties. They shall live as members of the family 
and get their regular food and clothing. If they do 
nət live in the family or do not live in the same mess 
and remove elsewhere, they shall not get their food and 
clothing from the estate and would not be entitled 
to claim it. Whatever kind of income the aforesaid 
movable and immovable properties may yield shall 
remain in your custody. You shall be entitled to 
spend the whole amount of the said income according 
to your will and discretion and you shall discharge 
the family expenses with it ; no one shall be entitled 
to demand any account of it from you and you shall 
not be bound to render any account to any one 
and you shall not be liable for that money to any 
one”: i 
Held, that on the terms of the will, and apart from 
any rule of Muhammadan Law, only a life estate was 
conferred upon the wife. 

Held, also that her heir could not claim anything 
in such prope:ty for if she gota life estate which was 
valid according to the Muhammadan Law, then the 
heirs could not get anything as her heirs because she 
had not a heritable estate. If the life estate: which 
was conferred on her by theterms ofthe will 
was an estate mot xecognised by the Muhammadan 
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Law thenin that case the giftin her favour was an 
invalid gift and the claim of the heirs could not 
peat Amjad Khan v. Ashraf Khan (9), relied 

It is not open to the plaintiffs to come in and ask 
for relief onthe footing of a new case is which is 
absolutely inconsistent with the case in the plaint, 
The principle governing such cases is whether the 
defendant will be taken by surprise. Hemendra Nath 
Eoy a Upendra Narain Roy (|), relied on. [p. 312, 

C. A. from “the appellate decree of the 
Additional District Judge, 24-Parganas, 
dated June 6, 1933. 

Messrs. Gopendra Nath Das and Benoy 
Kumar Mukherjee, for the Appellants. 
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Messrs. Atul Chandra Gupta and Kshi- 
tindra Nath Basu, for the Respondents. 


R. C. Mitter, J.— This appeal is on be- 
half of the plaintiffs and arises out of a 
suit for a declaration that they are entitled 
to the whole of the properties in suit and 
that the mortgage which defendant No. 1 
had obtained from one Abdul Mataleb and 
the decree obtained therein isnot binding 
on them. For the purpose of following con- 
troversy between the parties the following 
genealogy is material :—, 


MEHER ALI (died eau, w. KARIMANNESSA 





| | | | 
Abdul Mataleb, Abdul Rahman, Abdul Khaleque, Marium, 
plaintiff No 1. plaintiff No. 2. plaintiff No, 3. plaintiff No, 4, 


died 31-10-1915. died 30-4-1924, 


married 
Badrunnesga, 
plaintif No. 6. 
| 


| 


Samsul, 


TEN Taher, 
defendant No, 4. 


defendant No. 3. 


The property belonged to Meher Ali 
who died on April 3, 1908. Just before 
his death, that is to say on March 7, 1909, 
be execuled a will by which he appointed 
his wife Karimannessa executrix to his 
estate. In para. 1 of tLe will he states that 
“you shall as owner enjoy during your 
life time all the movable and immovable 
properties described in the schedule and 
boundaries given below lying in village 
Mominpur, etc.” In para. 3 he says 
no one shall be entitled to make 
any claims during your life-time to the 
movable and immovable properties to 
which you are appointed executrix by 
this will or to get a share in them or to 
claim any profit or income arising out of 
them. No one except yourself shall be 
entitled to realise those moneys or to take 
them.” Paragraph 4 of tha willis in these 
terms: 

“Ihave at present three sons alive of whom the 
eldest is Abdul Mataleb Mondal, the second Abdul 
Rahman Mondal, and the youngest Abdul Khaleque 
Mondal They shall not get any share or income of 
the aforesaid movable and immovable properties 
during your life-time. They shall get immovable 
properties, dus shares in them, after your death 
according to the Muhammadan Law. During your 
lifetime they shall not be entitled to claim any pro- 
perty orany sharein it nor shall they be entitled to 
realise and to appropriate any income relating tothe 
properties. They shall live as members of the family 
and get their regular food and clothing. If they do 
not live in the family or do not live in the same mesg 
and remove elsewhere, they shall not get their-food: and 


| 


Fatema, Amina, 


| 
Abu Baker 


| 
Sara Bibi, 
plaintiff No. 5, 


defendant No, 5. 
clothing from the estate and would not be entitled to 
claim it.” 

Then in the subsequent paragraphs the 
testator recites that he had three daughters 
and that they had given up all their claims 
to his properties and that they would 
not be entitled to any share of the proper- 
ties left by him. Paragraph 9 of the will 
is as follows: 

“Whatever kind of income the aforesaid movable 
and immovable properties may yield shall remain in 
your custody. You shall be entitled to spend the 
whole amount of the said income according to your 
will and discretion and you shall discharge the family 
expenses with it ; noone shall be entitled to demand 
any account of it from you and you shall not be 
bound to render any account to any one and you sball 
not be liable for that money to any one.” 

Paragraph 10 is in these terms: 

“After my death you shall out of the income of the 
properties left by me spend such sum as you think 
proper for my spiritual benefit.” 

Paragraph 14 isin these terms: 

“Il money is required for any particularly neces- 
sary business and if the income of the estate is not 
suilicient to meet the requirement, you shall be entitled 
todothe business by mortgage or sale of any pro- 
perty included in the estate of any share thereof as 
you think proper, etc,” 
and para. 15 provides for the case cf ac- 
quisition by the Government of any prop- 
erty under the provisions of the Land 
Aquisition Act. It says that Karimannessa 
would be entitled to take the compensa- 
tion money that might be awarded on such 
acquisition. Shortly after the death of 
Meher Ali, Abdul Mataleb, his eldest son, 
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borrowed money from defendant No. 1 
mortgaging the 1-3rd share of the properties 
which belonged to his father Meher Ali. This 
was on duly 5, 1910. This transaction was 
followed by two other mortgages executed by 
- Abdul Mataleb in favour of defendant No. 1 
on September 29, 1910, and January 21, 
- 1911, respectively. Defendant No. 1 insti- 
tuted a suit on his mortgages and has re- 
covered a decree, It is just after this 
event that the present suit was instituted 
by Abdul Khaleque, the youngest scn of 
Meher Ali and the heirs and legal re- 
presentatives of the other son- Abdul 
Rahaman Mondal and also by the daugh- 
ters of Meher Ali. This suit was brought 
in the year 1930 after the death of Kariman- 
nessa which took place in the year 1922. 
In the plaint the plaintiffs recited the fact of 
the aforesaid will executed by Meher Ali and 
said that although the will was in favour of 
the heirs of Meher Ali, the will was validated 
by the consent. given by all the heirs of 
Meher Ali after his death. The whole of 
the plaint proceeds upon the footing that 
Meher Ali died testate and the will had 
effectively disposed of all his properties. 
Then in the plaint it is stated that accord: 
ing to the rules of Muhammadan Law 
Karimannessa got by the will an absolute 
property in the subject-matter of the suit. 
It then recites the death of Karimannessa 
and states that the plaintiffs are the heirs 
of Karimannessa and it is in that character 
they instituted the suit. They say that 
Abdul Mataleb according to the will did 
not get any interest in the property be- 
cause an absolute interest was in effect 
conferred upon Karimannessa by the terms 
of the will and they further state that by 
the mortgages defendant No. 1 had acquir- 
ed nothing. On these allegations the plaint- 
iffs instituted the suit for the declaration that 
the mortgages executed by Abdul Mataleb 
in favour of defendant No.1 did not pass 
any title to the property and that the plaint- 
iffs are not affected either by the mortgages 
or by the decree obtained thereon by de- 
fendant No. 1. 

Both the Oourts below have dismissed 
the suit. Mr. Dass appearing on behalf 
of the plaintiffs-appellants urges before us 
that although by the terms of the will a 
life estate was conferred by Meher Ali on 
his wife Karimannessa under the rules of 
Muhammadan Law, Karimannessa became 
entitled to the estate absolutely. For the 
purpose of supporting this contention he 
says that a life estate is unknown by the 
Hanafi Law. by which the parties in the 
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present case are governed and if a life 
estate is conferred by a will or by a gift 
inter vivos the Hanafi Jurists consider itto 
be the gift of the corpus subject to a con- 
dition limiting the enjoyment for life; and 
says Mr. Dass that the condition is al 
ways regarded as void by the Hanafi 
Jurists. He accordingly says that by the 
aforesaid rule of Muhammadan Law what 
is in terms the gift of a life estate is in 
reality an absolute estate. This is how he 
puts his first part of hig argument, His 
second case is that even if it he held that 
the gift in favour of Karimannessa was 
invalid then there was intestacy and Abdul 
Mataleb was entitled to 7-36th share and 
the mortgages and the mortgage decree 
which defendant No. 1 has obtained 
against the heirs of Abdul Mataleb can 
only operate upon 7-36th share of the 
properties in suit. We can at once over- 
rule the second contention urged by Mr. 
Dass. This is not the case which is pleaded 
in theplaint. The plaint proceeds upon 
the footing that Meher Ali died not intestate 
but testate. The will is recited. Then there 
is a further recital that after the -death of 
Meher Ali all the heirs of Meher Ali assent- 
ed tothe will, and it is stated that Kari- 
mannessa obtained under the will an 
absolute estate and that the title on which 
the plaintiffs are suing is stated to be on 
the footing that they are the heirs of 
Karimannessa and not the heirs of Meher 
Ali. We hold that it is not open to the 
plaintiffs to come in and ask for relief on 
the footing that Meher Ali died intestate. 
That would be certainly anew case which 
is absolutely inconsistent with the case 
in the plaint. The principle governing 
such cases are formulated by Sir Asutosh 
Mookerjee in Hemendra Nath Roy v. Upen- 
dra Narain Roy (1) at p. 4514. The passage 
is as follows. fe 4 

“The only other question for consideration is whe- 
ther a declaration should be granted in the suit as 
framed. Here, I think, the Court should be guided 
by well settled principles now embodied in r. 7, 
O. VIL ofthe Code of 1908. The principle is best 
stated in the words of Lord Erskine in Hiren v. Mili 
(2). Theruleisthatif the bill contains , charges 
putting facts in issue that are material the plaictiff 
isentitled to relief which those facts will sustain 
under the general prayer: but he cannot desert 
specific relief prayed and, under the general prayer, 
ask specific relief of another description, unless the 
facts and circumstances charged by the bill will con- 
sistently with the rules ofthe Court maintain that 
relief. This formulation of the rule, itmay be 

(1) 22 O U J 419; 32 Ind. Cas. 437; AIR 1916 Cal. 


829; 20 O W N 416; 43 O 743. 
(2; (1808) 13 Ves. 114; 33 E R 237; 9 R R 149, 
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parenthetically observed, ie attributed per incuriam 
to Lord Eldon by Baron Parke in Coskerell v. Dicken 
(3). Inthe application of this salutory rule, the test 
is whether the defendant will bə taken by surprise : 
Stevens v. Guppy (4), and there can be no surprise, 
if the deficient relief not specifically claimed but 
supplied as the Courts think just, is consistent with 
the relief specifically claimed as well as with 
the css raissd by the pleadings: Cargill v Bower 
(5). This rule has been repeatedly recognised and 
approved by the Judicial Committee, Covkered! v, 
Dicken (3), Durga Prasad v. Bhajanlal (6) and Gopi 
Narain v. Banshidher(?), The decisionin Wallihan 
v. Jogeshwar Narayan (8) is not really opposed to 
this view, and only illustrates the position that to 
entitle plaintiff to judgment under the claim for 
general relief, different from that specifically claimed, 
the allegations relied upon must not only be such 
as to afford a ground for relief claimed, but they 
must have been introduced for the purpose of showing 
a right to relief and notto the mere purpose of cor- 
roborating the plaintiff's right tothe specific relief 
claimed.” 

If the plaintiffs had put forward an 
alternative claim based on intestacy of 
Meher Ali, it would have been open to de- 
fendant No. 1 to meet that case by show- 
ing that the daughters of Meher Ali had 
relinquished their. shares. It would be 
unjust in our opinion in these circum- 
stances to rob defendant No.`l of that speci- 
fied defence by allowing the plaintiffs now 
in this Gourt to base theirclaim on the 
footing that there was no effective will 
by Meher Ali and that he died intestate. 
So on this ground we overrule the second 
contention urged before us by Mr. Dass. 
Regarding the first point, the ~-position 
seems tousto be this: By taking into 
consideration all the material terms in the 
will it seems to us that there was a gift of 
theincoms of the properties in favour of 
Karimannessa by Meher Ali. At least when 
this wil! came up for consideration before 
this Cours on a previous occasion, that 
was the view taken by this Court of this 
particular will, No doubt in that case 
the parties were not the same as in the 
present case, but we mention that case 
because our view of the terms of the will 
agree with that which was taken by a 
Division Bench of this Court. There can- 


(3)2 MI A 353; 3 Moo. P C 98;1Mont D & D 45; 
Morton 407; 1 Sar, P OJ 203;18 E R 334. 
x) (1626) 3 Russell 171; 6 L J (ws) Ob. 164; 27 RR 


5 
(5) (1878) 10 Ch. D 502;47 L J Ch. 649; 38 L T 779; 
26 W R 716 


(6) 31 © 614; 31 I A 122; 14 ML J 196;6 Bom. L R 
498; BU W N 489 (P ©) 

(7) 27 A 325; 32 I A 123;90 W N 577; 2 A L J 336; 
20 LJ173;7 Bom. L R 427; 15M L T191 (PO). 

(8) 350 189, 35 I A 38; 12 O W N227:70L J 
44; 10 Bom. L R 9; 17 M L J 226; 2 M L T 509; 14 Bur 
L R101 (PO). : 
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not atany rate be any doubt that onlya 
life estate was intended to be conferred 
upon her. In fact Mr. Dass admitted that 
on the terms of the will, and apart from 
any rule of Muhammadan Law, only a life 
estate was conferred upou Karimannessa. 
If that be so Mr. Dasa's clients are in a 
difficulty. 

In the case in Amjad Khan v. dshraf 
Khan (9), where the facts were almost 
similar tothe facts of the present case, 
their Lordships of the Judicial Committee 
of the Privy Council put the case in an 
alternative form. They stated that if a 
life estate conferred by a willor a gift 
is an estate recognised by Muhammadan 
Law, then the plaintiffs claiming as heirs 
of the donee in that case could not claim 
anything because the donee had only a 
life estate. Their Lordships of the Judi- 
cial Oommittee further stated that if 
the life estate is not recognised by the 
Muhammadan Law then the donee did not 
get anything, and the plaintiffs claiming as 
heirs of the donee gət nothing. In that 
view ofthe matter the donee herself got 
nothing by the will. The facts of the pre- 
ent case are precisely similar, as we 
have stated above, tothe facts of the suit 
before the Judicial Committee. Here the 
only case, which isin the plaint, that the 
plaintiffs are the heirs of Karimannessa, 
if Karimannessa got a life estale which 
was valid according to the Muhammadan 
Law, then the plaintiffs cannot get any- 
thing as her heirs because she had not a 
heritable estate. Ifthe life estate which 
was conferred on Karimannessa by the 
terms of the will is an estate not recognis- 
ed by the Muhammadan Law then in that 
case the gift in favour of Karimannessa 
wasan invalid gift and the plaintiffs’ 
claim a8 heirs of Karimannessa cannot 
succeed. In this view of the matter we do 
not think that the plaintiffs are entitled 
to any relief. The result is that this appeal 
fails and is dismissed with costs. 

M. C. Ghose, J.—TI agree. 

D. Appeal dismissed. 
(9) 561 A 213; 116 Ind Oas. 405; A IR 1929 P O 119; 


4 Luck 305; 33 CW N 753; 31 Bom. L R 809; (1929) 
, ALJ 571; 30 LW 91; 57M LJ 439 (P ©). 
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OUDH CHIEF COURT 
Execution of Decree Appeal No. 45 
of 1935 
March 31, 1937 
Srivastava, O. J. AND SMITH, J. . 
RAM HARAKH AND ANOTHER— JUDGMENT- 
DEBTORS—~APPELLANTS 
versus 
BANWARI LALL—DECREE-HOLDER— 
RESPONDENT | 

Civil Procedure Code (Act V of 1908), ss. 47, 141, ?, 
0 IK, r. 9—Provisions of 0O. IX,r.9,if apply to 
objections under s. 47 — Application under s.47— 
Nature of—-Determination of such application—W he- 
ther a decree. 
Order IX, Civil Procedure Code, does not apply 
to execution proceedings. But the provisions of 
O. IX, r. 9, are applicable to objections made under 
s. 47. When orders of dismissal for default were 
generally excluded from the definition of “decree” 
the underlying intention was that such orders of 
dismissal were to be set aside under O. IX, r. 9, just 
as much inacase under s.47 asin the case of a 
regular suit. Thelanguage of s. 141 of the Civil 
Procedure Code is also sufficiently wide to cover the 
caseof an application under 8.47. The main reasons 
which have led to the exclusion ofexecution pro- 
ceedings from the purview of s. 141 are that the law 
as laid down in the Code of Civil Procedure as well 
as in the Limitation Act, contemplates successive 
applications for execution of a decree, and that such 
applications are proceedings in suits, Neither of 
these reasons is applicable to an application under 
s. 47 of the Civil Procedure Code. The combined 
effect of ss. 2 (2) and 47 is that an application under 
s, 47 stands on the footing of a suit, and the deter- 
-minationof such an application is tantamount to a 
decree. Thakur Prasad v. Fakir Ullah (1) and 

Gauri v. Hinga (2), referred to. 


Ex. D. A. against the order of the Sub- 
Judge of Sulianpur, dated January 21,1935. 

Mr, P. N. Chaudhari, for the Appellants, 

Mr. Suraj Prasad Khandelwal, for the 
Respondent. 

Judgment.—tThis is a second appeal 
under s. 47 of the Civil Procedure agaiust 
an appellate decree of the learned Civil 
Judge of Sultanpur upholding the decree 
of the learned Munsif of that place. 

If is common ground between the par- 
ties that on August 17, 1933, the decree- 
holder-respondent made an application for 
execution of the decree. The judgment- 
debtors, who are the appellants before us, 
filed certain objections under s. 47 of the 
Code of Civil Procedure on January 25, 
1934, which were dismissed for default of 
appearance on March 16, 1934. Five days 
. later on March 21, 1934, the judgment- 
debtors filed another application under 
s 47 of the Civil Procedure Code, con- 
taining the same objections which 
had been previously dismissed. This ap- 
plication was opposed onthe ground that 
it was barred by the provisions of O., IX, 
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r.9, by reason of the dismissal of the pre- 
vious objections for default. Both the 
lower Courts have held that the provisions 
of O. IX, r. 9, are applicable tothe objec- 
tions made under s. 47 of the Code of Civil 
Procedure, and have accordingly dismiss- 
ed the objections made by the judgment- 
debtors. It is conceded by the learned. 
Counsel for the appellants that if the pro- 
visions of ©. IX, r. 9, are applicable to 
the case, then the objections raised by the 
judgment-debtors in their application dated 
March 21, 1934, could not be maintainable, 
He has, however, contended that O. IX, 
dces not apply to execution proceedings and 
cannot, therefore, apply to an objection 


_under s. 47 of the Code of Civil Procedure. 


The learned Counsel for the decree-holder 
does not question the ‘correctness of the 
proposition that O. IX of the Code of Civil 
Procedure does not apply to execution 
proceedings. It was so held by their Lord- 
ships of the Privy Council in Thakur Prasad 
v. Fakir Ullah, 1. L. R. 17 Al., 106 (1), and 
there is a concensus of judicial opinion 
in the country on this point. The ques- 
tion is whether it necessarily follows from 
this that the provisions of O. IN, are inap+ 
plicable also to an application made under 
s. 47 of the Code of Civil Procedure. The 
learned Counsel for the parties have not 
been able to cite any ruling bearing 
directly on the question. In Gauri v. 
Hinga and others, 23 O. O., 349 (2), Mr. 
Lindsay chserved that although the pro- 
visions of O. IX, r.9, are inapplicable to 
applications for execution of a decree, yet it 
does not follow that the same principle 
would apply to all applications made in the 
execution department. He accordingly held 
that the provisions of O. IX, r. 9, were ape 
plicable to an order dismissing for default 
an application made under O. XXI, r. 90, 
of the Code of Civil Procedure. This case 
has been referred to by the learned Civil 
Judge in support of this view. The case is 
not directly in point, but the principle 
underlying it does lend support to the res- 
pondent's case. The definition of the term 
“decree” given in s. 2, sub's, (2) of the 
Code of Civil Procedure includes the deter- 
mination of any question within s. 47, but 
does notinclude any order of dismissal 
for default. Thus there can be no doubt 
that if the judgment-debtor's objections 
had been decided, the order passed on them 


ITA 106; 22 I A 44,5 M LJ 3; 3 Sar, 526 
(2) 28 O O 349; 59 Ind. Oas, 575; A I.R.1920. Oudh 
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under s. 47, would have amounted to a dec- 
ree and any subsequent application raising 
the same objections would have been 
barred by the principle of res judicata. It 
seems to us that when orders of dismissal 
for default were generally excluded from 
the definition of “decree” the underlying 
intention was that such ordera of dismissal 
were to be set aside under O. IX, r. 9, just as 
much in a case unders. 47, as in the 
case of a regular suit. 
8. 141 of the Civil Procedure Oode is also 
sufficiently wide to cover the case of an 
application under s.47. The main reasons 
which have ledto the exclusion of execu- 
tion proceedings from the purview of s. 141, 
are thatthe law as laid down in the Code 
of Civil Procedure as well as in the 
Limitation Act, contemplates successive 
applications for execution of a decree, and 
that such applications: are proceedings in 
suits. Neither of these reasons is appli- 
cable to an application under s.47 of the 
Civil Procedure Code. In fact, on the con- 
trary, the combined effect of ss. 2 (2) and 
47, isthatan application under s. 47, stands 
on the footing of a suit, and the determina- 
tion of such an application is tantamount 
to a decree. We must, therefore, hcld that 
the appellants have failed to satisfy us 
that the view taken by the lower Courts is 
incorrect. 

The result, therefore, is that the appeal 
fails, and is dismissed, with costs. 

N. Appeal dismissed. 





MADRAS HIGH.COURT 
Civil Appeal No. 67 of 1933 
March 20, 1936 
PANDRANG Row, J. 
ELIYANGATTAIL 4TH SREE KANDA 
RAJAH-—ApPELLA\T 


versus 
KUNUNI THARAYIL AMMU AND ANCTHER 


RESPONDENTS 

Malabar Law—Landlord and tenant—~Kanom— 
Separate tenancies—Joint execution of rent deed by 
husband and wife -Subsequent mortgage of property 
by husband~ Fiction of wnplied surrender—Title to 
property morigaged, if affected, 

The fiction of an implied surrender whenever afresh 
lease is granted is not part ofthe law of this country 
and there is no justification for the impor- 
tation of the ficticn in a case where it is clear 
that the parties could never have intended to put 
an end to the original tenancies by merely execut- 
ing a rent deed jointly in favour of the jenmi in 
respect of the properties included in both the origi- 
nal tenancies. Where the landlord is not willing to 
accept separate rent deeds from tenants who have 
acquired individual sights to ‘separate plota in the 


The language of: 
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holding, they have no option but to execute a joint 
rent deed and such execution of a joint rent deed 
does not necessarily, and should not necessarily, 
lead to the inference that the parties who executed 
the joint rent deed intended to put an end to their 
separate rights. Manavedan Thirumalpad v. Parry 
& Co., Lid. (1), explained. 


C. A. against an appellate order of 
the District Court, Malabar, dated October 
20, 1932. F 

Mr. Gopala Menon, for the Appellant. 

Mr. K Kuttikrishna Menon, for the Res- 
pondents. 

Judgment.—This is an appeal from the 
order of the District Judge of South Malabar, 
dated October 20, 1932, in A. S. No. 507 
of 1931 allowing the appeal with costs, 


“The appeal was preferred by one Ammu 


from the order of the District Munsif of 
Ponnani, dated June 18, 1931, in E. A. 
No. 1658 of 1930 in O.S. No. 50 of 1927. 
Ammu was the mortgagee from the original 
kanom tenant Moidu and he instituted a 
suit on the mortgage (O. 8. No. 50 of 1927), 
and brought the mortgaged property to 
sale and purchased it himself. Delivery 
was obstructed by several persons and 
one of them is the appellant here. The 
present appeal relates to a portion of the 
mortgaged property. The appellant ob- 
tained his tille from one Gopala Menon 
who in turn got it in Court sale of the 
rights of one Karunakara Menon who had 
obtained an assignment from the widow 
of Moidu acting on her own behalf and 
also as guardian of her minor children 
under Ex. i. The District Munsif dismiss- 
ed the petition of Ammu, that is respond- 
ent No. 1, on the ground that, after the 
execution of a rent deed jointly by Moidu 
and his wife Dayamma, the original se- 
parate holdings came to an end and a 
new joint holding came into existence, 
and that therefore Moidu had no complete 
title of the property mortgaged by him 
to Ammu. This view was dissented from 
by the District Judge who found that the 
execution ofthe joint rent deed did not 
have this necessary result in law and 
that the circumstances of the case showed 
that no such change in the nature of the 
original tenancies was intended to be 
effected. 

Jt is contended in this appeal that the 
view of the learned District Judge is wrong 
and reliance is placed on certain observa- 
tions in Manavedan Thirumalipad v. Parry 
& Co. Ltd. (1), but these observa- 
tions do not really support the contention. 


(1) ALR 1925 Mad, 1277; 90 Ind. Cas, 729; 41M 
815; 49M L J 390, 
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The fiction of an implied surrender when- 
aver afresh lease is granted is not part of 
the law of this country and there is no 
justification for the importation of the 
fiction ina case of this kind where it is 
clear that the parties could never have 
intended to puttan end to the original 
tenancies by merely executing. a” rent deed 
jointly in favour’ of the .jefimi in respect 
of the properties included in both: the 
original tenancies. As observed by the 
learned District Judge, where the landlord 
is not willing to accept separate rent 
deeds“from tenants who have acquired in- 
„dividual rights to separate plots in the 
holding, they have no option but to 
execute a joint rent deed and such execu- 
tion ‘of°a joint rent deed does not neces- 
arily, and should not necessarily, lead to 
the inference that the parties who 
executed the joint rent deed intended to 
put an end to their separate rights. 
The appeal, therefore, fails on the main 
ground urged. 


It is, however, contended that the amount 


of the compensation for improvementsto - 


which the appellant is entitled should have 
been ascertained and such compensation 
awarded to him before the obstruction was 
ordered tobe removed. If isseen from the 
Munsit’s judgmént that what was sold in 
execution of the decree to Ammu was only 
the right of the executant Moidu and it 
was definitely stated before the sale that 
the improvements belonging to his assig- 
nees cannot now be sold in the absence of 
any allegation in the plaint that such 
improvements are also liable as accretions to 
the mortgaged property. It is clear, there- 
fore, that there was no decision either in 
the judgment in O. S. No. 50 of 1927 or in 
the proceedings in execution of that decree 
that the improvement, if any, made by 
the appellant who is one of the assignees 
of a portion of the property was an accre- 
tion to the mortgaged property and as such 
Hable for the ‘claim in O. S. No. 50 of 1927. 
As there was no decision in the affirmative 
in favour of the plaintiff in that suit, it 
must be held that these improvements, if 
any, are not liable for the claim in that 
suit. There must, therefore, be an enquiry 
by the first Court as to the value of the 
improvements, if any, made subsequent to 
the date of Ex. E, in the portion of the 
property assigned under that document 
(i. e., the properiy in the A schedule) and 
the value of such improvéments, if any, 
must be paid by respondent No.1 to the 
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appellant before the’obstruction is actually 
removed. 

As the~aPppeal fails for the most part and 
the,elaim for compensition for improve- 


„nints is a comparatively minor matter, 


the appellant will not have his costs of this 
appeal. 


A =D; Appeal partly dissmissed. 





PRIVY COUNCIL 
Appeal from the Supreme Court of 
Canada : 
January 28, 1937 
Lorp ATKIN, LORD THANKERTON, 
Lorp MAOMILLAN, Lorp WRIGAT (MASTER Op 
TAR ROLLS) AND SIR SIDNEY ROWLATT 
Tsn ATTORNEY-GENERAL or CANADA 
—APPELLANT 
VETSUS 
Tan ATTORNEY-GENERAL or ONTARIO 
: AND OTHERS——RESPONDENTS 
Canada—Legislative powers of Dominion Parlia- 
“ment—Employment and Social Insurance Act, 1935 
— Whether ultra vires of the Parliament of Canada. 
he substance of the Employment and Social In- 
surance Act, 1935, is contained in the sactions con- 
stituting Part TII. They set up a now familiar 
insurance under which 
persons engaged in employment as defined in the 
Act are insured against unemployment. The funds 
required for making the necessary piyments are to 
be provided partly from money provided by Parlia- 
ment, partly from contributions by employed persons , 
and partly from contributions bythe employers of 
those persons The two sets of contributions are to 
be paid by revenue stamps. Iivery employed per- 
son and every employer isto be liable to pay con- 
tributions in eccordance with the provisions of the 
second schedule, the employer being liable to pay 
both contributions in the first instance, recovering 
the employed person's share by deduction from his 
wages, or if necessary, in certain cases by action. 
Prima facie provisions as to insarancs of this 
kind, especially -where they affect the contract of 
employment, fell within the class of property and 
civil rights in the Province, and would be within the 
exclusive competence of the Provincial Legislature. 
The Act wag in pith and substance an’ Insurance 
Act affecting the civil rights of employers and 
employed in each Province and was as such invalid. 


` Messrs. R. S. Robertson, K. C., St. Laurent, 
C. P. Plaxton and Peter Wright, for the Ap- 
pellant. 

Messrs. A. W. Roebuck (Attorney-General- 
for Ontario), I. A. Humpharies, K. O. (Rep. 
A.G. Ontario J. McNair and Frank Gaham, 
for the Respondents. 


L-rd Atkin.—This is an appeal from the 
judgment of the Supreme Court, delivered 
on June 17, 1936, in the matter of a re- 
ference by the Governor-General in Counci 
dated- November 5, 1935, asking whethe 
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the Employment and Social Insurance Act, 
1935, was ultra vires of the Parliament of 
Canada. The majority of the Supreme Court, 


Rinfret, Cannon, Crocket and Kerwin, JJ.. 


answered the question in the affirmative, 
the Chief Justice and Davis, J. dissenting. 
The Act in its preamble recited -Art. 23 
of the Treaty of Peace, by which in the 
Covenant of the League of Nations the 
members of the League agreed that they 
would endeavour to maintain fair and 
humane conditions of labour (omitting, 
however, in the recital that this agree- 
Ment was subject to and in accordance 
with the provisions of international con- 
ventions existing or hereafter to be agreed) 
and Art. 427 of the said treaty, by which it 
was declared that the well-being, physical, 
moral and intellectual, of industrial wage- 
earners, was of supreme international im- 
portance. It then recited that it wae 
desirable to discharge the obligations to 
Candian labour assumed under the pro- 
visions of the said treaty: and that it was 
essential for the peace, order and good 
government of Canada to provide for a 
national employment service and insurance 
against unemployment, &c. It consists of 
five Parts, Employment and Social Insurane 
Commission (ss. 4-9), Employment Service 
(es. 10-14), Unemployment Insurance (as. 15- 
38), National Health, (ss. 39-41)- and 
General (ss. 42-48). In substance the Act 
provides for a. system of compulsory 
unemployment insurance. Part I sets up 
a commission charged with administering 
the Act and obtaining information and 
making proposals. to the Governor in 
Council for making provision for the 
assistance of persons during unemployment 
who would not be entitled to unemploy- 
ment insurance benefit under Part JIL. 
Part Il provides for the - organisation by 
the commission of employment offices 
similar to the labour exghanges in the 
United Kingdom. Parit provides for 
unemployment ineurance, while Part IV 
merely provides that the commission shall 
co-operate with other authorities in the 
Dominion or Provinces and shall collect in- 
formation concerning any plan for provid- 
ing medical care or compensation in cases 
of ill-health. Part V provides for regu- 
lations andjreports. There are three schedules, 
The first defines employment within the 
meaning of Part HI and excepted employ- 
ments which include employment in agri- 
culture and forestry, in fishing, and in 
lumbering and logging. The second enacts 
.the weekly rates of contribution and rules 
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as topayment and recovery of contributions 
paid by employers on behalf of employed 
persons. The third enacts the rates of 
unemployment benefit and supplementary 
Provisions concerning the payment of un- 
employment benefit. 

The substance of the Act is ecntained 
in the sections constituting Part UL They 
set up a now familiar system of unemploy- 
ment insurance under which persons en- 
gagedin employment as defined in the 
Act are insured against unemployment. 
The funds required for making the neces- 
sary payments are to be provided partly 
from money provided by Parliament, part- 
ly from contributions by employed persons 
and partly: from contribution by tke 
employers of those persons. The two 
sets of contributions are to be paid by 
revenue stamps. Every employed person and 
every employer is to be liable to pay contri- 
butions in accordance with ihe provisions of 
the second schedule, the employer being 
liable to pay both contributions in the first 
instance, recovering the employed person's 
share by deduction from his wages, or if 
necessary, in certain cases by action. 

There can be no doubt that prima facie 
provisions as to insurance of this kind, 
especially where they- affect the contract 
of employment. fall within the class of 
property and civil rights in the Province 
and would be within the exclusive com- 
petence of the Provincial Legislature. It 
‘was sought, however, to justify the validity 
of Dominion legislation on grounds which 
their Lordships on consideration feel com- 
pelled toreject. Oounsel did not seek to 
uphold the legislation on the ground of 
the treaty-making power. There was no 
treaty or labour convention which jmposed 
any obligation upon Canada to’ pass this 
legislation’and the decision on this question 
in the reference on the three labour Acts 
does not apply. A strong appeal, however, 
was made on the ground of the special 
importance of unemployment insurance in 
Canada atthe time of and for some time 
previous to the passing of the Ack On 
this point it becomes unnecessary to do 
more than to refer to the judgment of 
this Board inthe reference on the three 
labour Acts and tothe judgment of the Chief 
Justice in the National Products Market- 
ing Act which on this matter the Board 
have approved and adopted. It is sufficient 
to say that the present Act does not pure 
port to deal with any special emergency. 
It founds itself in the preamble on general 
world-wide conditions referred to in the 
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Treaty of Peace: it is an Act whose 
operation is intended to be per- 
manent: and there is agreement 
between all the members of the Supreme 
Court that it could not be supported upon 
the suggested existence of any special 
emergency. Their Lordships find them- 
selves unable to differ from this view. 

It only remains to deal with the argu- 
ment which found favour with the Chief 
Justice and Davis, J. that the legislation 
can be supported under the enumerated 
heads, 1 and 3 of s. 91 of the B.N. A. 
Act, 1867. (1) The public debt and 
property, namely (3) The raising of money 
by any mode or system of taxation. 
Shortly stated the argument is that the 
obligation imposed upon employers and 
persons employed is a mode of taxation : 
that the money sa raised becomes public 
property and that the Dominion have then 
complete legislative authority to direct 
that the money so raised, together with 
assistance from money Taised by general 
taxation shall be applied in forming an 
insurance fund and generally in acsordance 
with ihe provisions of the Act. 

That the Dominion may impose taxation 
for the purpose of creating a fund for 
special purposes and may apply that fund 
for making contributions in the public 
interest to individuals, corporations or 
public authorities could not as a general 
proposition be denied. Whether in such 
an Actas the present, compulsion applied 
to an employed person to make a contri- 
bution to an insurance fund out of which 
he will receive benetit for a period pro- 
portionate tothe number of his contributions 
is in fact taxation, ib is not necessary 
finally to decide. It might seem difficult 
to discern how it differs from a form of 
compulsory insurance, or what the difference 
is between a statutory obligation to pay 
insurance premiums to the State, or to an 
. Insurance company. But assuming that 
the Dominion has collected by means o( 
taxation a fund, it by no means follows that 
any legislation which disposes of it is neces- 
sarily within Dominion competence. 


It may still be legislation affecting the . 


classes of subjects enumerated in s. 92, 
and, if so, would be ultra vires. In other 
words, Dominion legislation,even though 
it deals with Doininion property, may yet 
be so framed as to invade civil rights 
‘within the Province: or encroach upon 
‘the classes of subjects which are reserved 
to provincial competence. Itis not neces- 
gary that it should he a colourable device, 
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or a pretence. If on the true view of the 
legislation it is found that in reality in 
pith and substance the legislation 
invades civil rights within the Jl’rovince 
or in respect of other classes of 
subjects otherwise encroaches upon the 
Provincial field, the legislation will be 
invalid. To hold otherwise would afford 
the Dominion an easy passage into the 
provincial domain. In the present case 
their Lordships agree with the majority of 
the Supreme Cours in holding that in pith 
and substance this Act isan insurance Act 
alfecting the civil righis of employers and 
employed in each province, and as such 
isinvalid. The other parts of the Act are 
so inextricably mixed up with the insur- 
ance provisions of Part III that it is impossi- 
ble to severthem. It seems cbvious also 
that in its truncated form, apart from 
Part 1U, the Act would never have come 
into existence. It follows that the »whole 
Act must be pronounced ultra vires, and 
in accordance with the view of the majo- 
rity of the Supreme Court their Lordships 
will humbly advise His Majesty that this 
appeal be dismissed. . 
N. Appeal dismissed. 

Solicitors for the Appellant. —Messrs. 
Charles, Russell & Co. 

Solicitors for the Respondents.— Messrs. 
Blake & Redden. : 


OUDH CHIEF COURT 
A Full Bench. 
Civil Revision Application No. 98 of 1936 
: March 16, 1937 
Srivastava, C. J., Nanavotty, THOMAS, 
ZIA UL HASAN AND SMITH, JJ. 
JHAMMAH LAL AND oTAEES—DEOREE- 
HOLDERS— APPLIOANTS 
: : _ versus >` ' 
SURAT (MAGH AND orazrs—Drorze- 
HOLD PPOSITE PaRTY state 

U. P. Agriculturists’ Relief Act (XXVII of 1934), 
as, 4, 30—-S. 4, if applies to decrees pâesed before the 
Act—Future interest allowed in such decrees, if 
liable to further modification according to rate noti- 
fied by Government under s. 4 (2). 

Per Full Bench (Zia-ul-Hasan, J., diss2ntiente)— 
Section 4 ofthe Aguiculturists’ Relief Act does not 
. apply to decrees passed beforethe Act, Future interest 

allowed in such decrees, though subject to reduction 
‘under s. 30 according t9 the rates specified in 

Sch. IIT, is not liable to further moditication accord- 

ing to the rate notified by Government under s. 4 (2) 

of the Act. Thukurain Kailash Kuerv. Lala Amar- 

nath (1), approved. [p. 325, col 1.] 

Per Zia-ul-Hasan, J.—As future interest means no 
more than interest allowed after the date of the 
decree, itis 6. 4, and no other provision of the Aci, 


1937 - 
which governs such interest in all cases irrespective 
of whether the decree was passed before the Act 
came into force or is passed after it came into force, 
In other words decrees coming under cl. (2) of s. 30 
are no less governed by s. 4 than decrees falling 
under cl. (1) of the section. [p. 320, col. 2.] 

O. R. A. from the order of the Additional 
Bub-Judge, Hardoi, dated March 14, 1936. 

Messrs. Radha Krishna and K. N. Tan- 
don, for the Applicants. 

Mr. M. Wasim, for the Opposite Party. 


Zla-ul-Hasan, J. (November 7, 1936).— 
This is an application unders. 115 of the 
Code of Oivil Procedure for revision of an 
order of the learned Additional Civil Judge 
of Hardoi amending a deciee for sale 
under ss, 5 and 30 of the Agriculurists’ 
Relief Act. 

The decreein question was passed on 
January 25,1932. Both the parties appeal- 
ed from the decree ofthe trial Court. The 
appeals were decided on April 1, 1932, and a 
sum of Rs. 2,712-7 with contractual compound 
interest at 1 per cent. per mensem with six 
monthly rests and future interest at 6 per 
cent. per annum was decreed in favour cf 
the plsintiffs. The decretal amount was 
payable by duiy 25,1932. The decree was 
made finsl on January 9, 1933, the judg- 
ment-debtor applied for amendment of 
the decree under the Agriculturists’ Re- 
lief Act. 

The Counsel for Sheo Dat and Piarey 
Lal, plaintifis;decree-holders, came to 
terms with the judgment-debtor, and it 
was agreed that interest should be calculat- 
ed atthe contractual rate up to December 
31, 1929, that thereafter up to July 
25, 1932 (the date fixed for payment) 
interest should be charged at 6% per cent. 
per annum compoundable yearly, and that, 
future interest from the date of the lower 
Court’s order for amendment of the decree 
(March 14, 1936) should be at 34 per cent, 
per annum if instalments are-allowed to the 
judgment debtor Egine the Court 
passed an order in, term’ of this agreement 
and made the decretal amount payable in 
two egual instalments, to be due on March 
14, 1937, and March 14, 1938, respectively. 
As the decree holders had put the decree 
in execution on March 7, 1933, that is to 
say, before the judgment-debtor applied 
under the Agriculutrisis’ Relief Act, costs 
of execution were also ordered to be 
paid along with the instalments fixed. 

Three of the decree-holders bring this 
application for revision of the lower Court's 
order, and the only point urged is that 
the lower Oourt was wrong in reducing the 
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rate of interest to 34 per cent. per annum. It 
is contended that future interest should be 
allowed at the rate mentioned in Sch. HI of 
the Agriculturists’ Relief Act, which comes 
to 64 per cent. per annum. or atleast at 6 per 
cent. per annnm, the rate fixed by the original 
decree. In support of this contention reliance 
is placed on the case of Thakurain Kailash 
Kuer v. Lala Amarnath, 1936 O. W. N. 471 
(1), in which a similar case it was teld that 
fature interest should be calculated 
according to rate applicable to the csse 
under Sch. IM. That was a casein which 
a decree for sale for Rs. 68,406 with 
future interest at 64 per cent. per annum afier 
the date fixed for payment, was passed on 
August 3, 1932, and the decree was made 
final on August 1, 1933. The application 
for amendment of the decree under the 
Agriculturisits’ Relief Act was made on 
May 15, 1935. The point of similarity 
between this case and the present one is 
that the preliminary andthe final decree in 
both the cases were passed before the 
Agriculturists’ Relief Act came into 
force. lt was no doubt held in that case 
that future interest should run at the 
rate prescribed ty Sch. II of the Act. 
With the greatest respect I regret I am 
unable to agree with this view. In the 
first place it appears to me that s. 30 of 
the Agriculturist's Relief Act has nothing 
todo with future interest, which in my 
opinion should in all cases be calculated 
according tothe provisions of s. 4. The 
very opening words of that section, 
namely : 

“Notwithstanding anything in any contract to the 
contrary ” 
tomy mind show this, and the section 
appears to me to have been enacted to regu- 
late the contractual rate of interest, and 
not future interest, whichis independent 
of the contract. In the second place, the 
fact that Sch. III of the Act, provides 
for payment of compound as well as simple 
interest also shows that the schedule was 
notintended to apply to future interest 
Further, the 
application of the rate of the schedule to 
future interest will conflict with the 
Government Notification No. 343, Revenue 
Department, dated May 1, 1935, which clear- 
ly lays down that :— 

“With effect from May 8 1935, until such date 
as may hereafter be notified 34 per cent. shall be 


the maximum rate to be allowed as future interest 
in any decree for payment of money or for sale 


(1) (1936) O W N 471; 162 Ind. Cas, 396; 1936 O 
L.W269; 8R O 377; 1036 RD 218; A TR 1936 Oudh 
34, 
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in default of payment of money, or for foreclosure, or 


in any order for grant of instalments passed against 
un agriculturist as defined inthe aforegaid Act.” 


The words “in any decree” occurring in 
this notification and in s. 4 ofthe Act are 
quite wide, and there seems to me to be 
no reason to restrict them to decrees pass- 
ed after the issue of this notification or 
the coming. into force of the Agriculturists’ 
Relief Act. 

There is yet another aspect of the matter, 
.It is clear thats. 30 applies not only to 
decrees on loans taken before the Act 
came into force that may be passed in 
future but also to decrees that had already 
been passed on such loans before the Act 
came into force, and these two kinds of de- 
crees are dealt with in cls. (1) and (2), respec- 
tively. Now if it be held that future inter- 
est on decrees governed by cl. 2 should 
be calculated according’to the third schedule, 
it can be argued with equal reason that 
future interest in decrees coming under 
cl. (1) should also be governed by that 
schedule, and if this be so, there was no 
need whatever for the Government to 
fix rate of future interest by notification. 

Moreover, if future interest on decrees 
governed by cl. (2) of s. 30 be calculated 
according to the rates given in Sch. IH, it 
will lead to anomalies in many cases. 
For example, in this very case which is 
now before us, the: decretal amount being 
Jess than Rs. 5,000 simple interest accord- 
ing tothe schedule should run at X-+4 
and as the value of X after May 8, 1935, 
is 34 per cent. it follows that. interest cal- 
culated according to 
74 per cent. that is to say 14 per cent. 
more than the rate of future interest allowed 
by the decree itself. The result is that 
instead of giving any relief to the agricul- 
turist judgment-debtors the amendment 
of the decree under s. 30 will cast a 

- heavier burden upon them. This anomaly 
can only be avoided if future inlerest is 
calculated in every case, that is, in decrees 


passed before the coming into force of the . 


Act, as well as decrees which may be pass- 
ed in future, according tothe rates notified 
by Government under s. 4 (2), which tomy 
mind appears to be the correct interpreta- 
tion of s. 4 of the Act. . 

The view that I take is further strength- 
ened by the provisions ofcl. 3 of s. 30 which 
says : : 
ah decree amended in ascordance with the pro- 
visions of sub-s (2) shall be deemed to bear the date 
of the original decree,” ' 


This provision appears to me to have 
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been inserted inthe Act for the sole pur-.- 
p se of the calculation of future interest; 
on decrees which though passed before the 
Act came into force are amended under 
a. 30 (2) of the -Act. If in such decrees: 
future interest was to be goverved by the 
rates of Sch. II, there was no necessity of. 
enacting that in spite of the amendment 
the decrees would be deemed to have 
been passed on the dale, on. which it was 
originally passed. 


The interpretation that I put on ss. 30 and 
4 of the Act’ totally removes the anomaly re- 
ferred to by the learned Judges at p. 475* 
of the report, namely, that future interest 
isto be’ xeduced when instalments are 
allowed to the judgment-debtor, but not 
when the judgment-debtor does not apply 
for the relief of payment by instalments, 
or his prayer is for some reason disallowed. 
As future interest means no more than 
interest allowed after the date ofthe de- 
cree, it ig to my mind s. 4, and no other pro- 
vision of the Act, which governs such 
interest in all cases irrespective of whether 
the decree was passed before the act camé 
into force or is passed after it came into 
force. In other words decrees coming under 
cl. (2) of s. 30 are no less governed by s. 4 
than decrees falling under cl.(1) of thé 
section. . 

As unfortunately I find myself in disagree- 
ment with the decision in the case of 
Thakurain Kailash Kuerv. Lala Amarnath, 
1936 O. W. N. 471 (1). I would have the case 
laid before the Hon'ble Chief Judge for 
constitution of a Full Bench for decision of 
the following question : f 

Should future interest on decrees passed 
before the Agriculturists’ Relief Act came 
into force be calculated according to rates of 
Sch. III, or according tothe rate notified by 
Government under s. 4 (2) of the Act? 

Smith, J.—I agree. 

Zia-ul-Hasan andgSmith, JJ. (Novem- 
ber 10, 1936).—Let, ase be laid before 
the Hon'blesthe Ohief Judge for consti- 
tution of a Full Bench for the decision of 
the question set forth above. 


OPINION 


Srivastava, ©. J. (March 1, 1937.)\—The 
question referred to the Full Bench is as 
follows:— i 

“Should future interest on decrees passed before 
the Agriculturists Relief Act came into force be 
calculated according to the rate of Sch. III, or ac- 
‘cording to the rate notified by the Government under 
g. 4 (2) of the Act ?” A 

*Page of (1936) 0. W. N.—[Bd.] 





i987. 


The precise question under reference was 
decided by a Bench of this Court of which 
I was a member in Thakurain Kailash 
Kuer v, Lala Amar Nath, 1936 O. W.N . 471 
(1). It was held in this case that in the 
case of such decrees further interest or in 
other words interest made payable from the 
date of the decree or in the case of decrees on 
mortgages from the date fixed for payment 
can be reduced only according to the rate 
prescribed by Sch. III. My brovher Zia-ul- 


Hasan, J. being unable to agree with this. 


view has with the concurrence of my bro- 
ther Smith, J. referred the question for fur- 
ther consideration’to the Full Bench. 

I may say at the outset that due to the 
loose and inartistic language used in the 
relevant provisions of iha Agriculturists’ 
Relief Act a difference of opinion on this 
question is easily possible. But having 
carefully examined the arguments urged 
in support of the contrary opinion in the 
order of reference as wellas by the learned 
Counsel for the judgment-debtor, I have 
failed to discover’ any convincing ground 
to induce me to change the opinion express- 
ed by me in the earlier decision. 

The decision of the question turns mainly 
on the interpretation to be placed on ss. 30 
and 4 of the Agriculturists’ Relief Act. 
Section 30 finds place in Chap. IV the head- 
ing of which is “Rates of Interest”. This 
is sufficiently general to include future in- 
terest. Sub-section (i) of the section deals 
with loans taken before the Act comes into 
force which have not been the subject of 
a decree of Court. It provides that in the 
case of such loans notwithstanding any- 
thing in any contract to the contrary no 
debt shall be liable to pay interest : 

“at arate higher than that specified in Sch. IH 
for the period from January l, 1930, till such date 


as may be fixed by the Local Government in the 
Gazette in this behalf,” 


Sub-section (2) of the section provides 
_ that if a decree has already been passed on 

the hasis of a loan, the Court wnich passed 
the decree 

“shall on the application of the judgment-debtor 
amend it by reducing in accordance with the pro- 
visions of sub-s, (1) the amount decreed on account 
of interest,” 


Note (b) at the foot of Sch. IL as it has 
been amended by U. P. Act II of 1935 
shows clearly that the words: 

“till such date as may be fixed by the Local 
Government in the Gazette inthis behalf” 
must mean the date nixed by the Local 
Government as the final date to which s. 30 
shall apply. It seems therefore obvious 
that the words just quoted cannot mean 
May 8, 1935, which isthe date from which 
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the Government Notification No. 343, dated 
May 1, 1935, fixing the rate of interest under 
s. 4 came into force. In this ccnnection 
the following passage from the statement 
of objects and reasons appended to the Bill 
which resulted in Act II of 1935 may be 
usefully quoted. 

“The intention of this foot-note was that from the 
date first notified under s. 4 (2) of the Act until 
the period of operation of s. 30 is terminated the 
maximum rates of interest should be those obtained 
from Sch. III by taking X as the rate notitied from 
time to time under s. 4 (2), In other words the 
maximum rates will fluctuate as the rate notified 
under s, 4 (2) and fluctuates.” 

There are not only no words in sub-s. (1) 
and (2) of s. 30 showing that reduction in 
interest made under these sub-sections will 
be limited to interest payable till the date 
of the decree of the date fixed for payment, 
but on the contrary the words: 

“till such date as may be fixed by the Local 
Government in the Gazette in this behalf.” 
show beyond doubt that the reduced rate 
will be operative as long as s. 30 remains 
in force. The general terms used in the 
heading of Chap. IV also indicate that the 
provisions of the chapter are not confined 
to interest before the decree. Ifthe legis- 
lature had intended that a further reduction 
should be made in the rate of future in- 
interest according to the rate prescribed 
in s. 4 (2), it is to be expected that it should 
have inserted a provision to that effect. 

Stress has been laid on the opening 
words of sub-s, (1) namely: 

“Nothwithstanding anything in any contract to 
the contrary". 

In my opinion these words do not neces- 
sarily indicate that the operation of the 
section is confined to interest payable be- 
fore the date of the decree. There are 
numerous cases in which the contract pro- 
vides. for a certain rate of interest payable 
till realization. The object of the section 
is to abrogate the contract as regards in 
terest whether it be mterest for the period 
preceding the suit or subsequent to the 
decree. Moreover, sub-s. (2) deals with 
decrees which have already been passed 
and has nothing to do with tue contract 
as such. | am, therefore, unable to agree 
with the view that s. 30 nas nothing to do 
with future interest and is limited in the 
application to the contractual rate 
of “interest payable till the institution of 
the suit. 


It has also been argued that as Sch. III 
of the Act provides both for Gompound and 
simple interest therefore it could not be in- 


tended to apply to: . 
“further interest which is always simple.” 
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- In this connection it was also pointed out 
that the application of Sch. III to future 
interest. would lead to anomalous results, 
as for instance in this very case interest 
calculated according to the simple rate 
prescribed by Sch. HI comes to 73 per 
cent. which is more than the rate of fu- 
ture interest at 6 per cent. allowed by the 
decree. In answer to these objections it 
may be pointed out that s. 30 aims only at 
reduction of interest. The rate prescribed 
in Sch. lll has to be applied wherever pos- 
sible, but it cannot be used to enhance 
the rate of interest allowed in the decree. 
As regards the. compound rate instances are 
not wanting of decrees based on compro- 
mise allowing compound interest. Future 
interest at the compound rate mentioned in 
the Schedule can be allowed only where it is 
less than the rate allowed in the decree. 

As regards the argument based on sub- 
s. (3) of s. 80 which provides that a decree 
amended in accordance with the provisions 
of -sub-s. (2) shallbe deemed to bear the 
date of the original decree, it would be 
enough to say. that the object of the sub- 
section simply is that the decree-holder 
should not be allowed to claim a fresh 
period: of limitation from the date of the 
amendment under Art. 182 (4) of the First 
Schedule to the Indian Limitation Act. 

Next as regards ss. 3, 4 and 5 they 
occur in Chap. Il which has been given the 
heading: 
` “Suits against agriculturists". 

Section 3 makes provision for the fixing 
ot instalments -at the time of passing of 
the decree. Section 3 makes provision for 
fixing of instalments at the time of passing 
of the decree. Section 4 deals with future 
interest. Section 5 gives the Court power 
to fix instalment after the passing of de- 
crees. Thus it is clear that according to 
the heading of the chapter s. 5 should not 
have found place in the Chapter at all and 
has been misplaced in it. The material 
portions of ss. 3 and 4 are as follows: 

“Section 3 (1). Notwithstanding any provision in 
the Code of Civil Procedure, 1904, to the contrary, 
the Court, at the time of passing a decree for money 
or a preliminary decree for sale in default of pay- 
ment of money or a preliminary deciee for foreclosure 
against agriculturist, may, and, on the application 
of such agriculturist, shall unless for reason to be 
recorded it directs otherwise, direct that the total 
amount found due for principal, interest up to the 
date of the decree, and costs, if any, shall be paid 
in such number of instalments payable on the date 
fixed by the Court as having regard to the circum- 
stances of the judgment-debtor and the amount of 
the decree, the Court considers proper.” 

“4 t. Notwithstanding anything contained in the 
(ode of Oivil Procedure, 1908, the rate at which 
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future interest may be allowed, in any decree for 
payment of money for sale in default of payment 
of money or for foreclosure or in any order for 
grant of instalments passed against an agricutlurist 
shall not exceed the rate notitied by the Local Gov- 
ernment in the Gazette under sub-s. (2) as in force 
at the time when the decree, or order, as the case may 
be, is passed.” 

It has been argued that the words “any 
decree for payment of money or for fore- 
closure are sutficiently wide to inciude all 
decrees whether passed before or after the 
Act came into force. I regret I cannot 
accede tothe argument. It would be no- 
ticed that the words quoted are identical 
with the words used ins.3. The fact that. 
s.4 comesin immediately after s. 3 where 
the aforesaid words admittedly refer to de- 
crees passed after the Act, in my opinion, 
shows that in s. 4 also those words are in- 
tended to refer only to decrees dealt with 
in the preceding section. The matter 
seems to be clinched by the concluding 
words of s. 4 (1) namely “in force at the 
time when the decree...is, passed”. No such 
rate was in force before tne Act was passed. 
So the words in question cannot possibly 
refer to decrees passed before the Act came 
into force. Moreover, the words “at which 
future interest may be allowed” seem to 
apply more appropriately to the passing 
of decree than to a case in which a decree 
has already been passed. In the latter 
case the question is of altering or reducing 
the rate of further interest and not of 
allowing it. Further, if the words “any 
decree, etc.” are interpreted so as to in- 
clude also decrees passed before the Act, 
then the words which follow namely, “or in 
any order for grant of instalments” would 
become altogether redundant and will have 
to be rejected as superfluous. I am there- 
fore of opinion that the better construction 
which gives effect to all the words‘ of the 
seciion and does not need the rejection of 
any part of it as supperfluous and is also 
most in consonance with the context is to 
contine the application of the words “any 
decree etc.” to decrees dealt with in s. 3, 
namely, decrees passed after the Act. 


The next argument which requires more 
serious consideration is that the words 
“any order for grant of instalments” in- 
clude not only an order made under s. 3 
but also an order made under s. 5. The 
first objection against this argument is that 
if such were the intention of the legislature 
s. 4 should have logically been placed after 
and not before s.5. In the second place 
it is one of the well-established ‘cannons 
of interpretation of statutes that a pro- 
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vision should not be interpreted so as to 
give it retrospective effect unless the 
legislature has very clearly, if not express- 
ly, indicated ita intention to that effect. 
A perusal of the Act shows that in several 
places where the legislature wanted to 
give retrospective effect to any provision, 
it hag been expressly so stated. For 
instance in s. 5 (1) we find the words 
“whether before or after this Act comes 
into force.” Similarly in s. 30(2) the 
language used that “if a decree has al- 
ready been passed.” ‘There is no reason 
why the legislature should not have used 
similar language in s. 4 also if it were 
intended to be made applicable to orders 
for grant of instalments made in respect of 
decrees passed before the Act. Jn my opinion 
the right which has accrued toa decree- 
holder in regard to future interest under 
a decree passed before the Act ought 
not to be taken away by interpreting 
s. 4 as to give it retrospective effect, in 
the absence of clear words indicating such 
an intention. 

It bas also been argued that there is 
no reason why a debtor should have been 
allowed the benefit of the rate notitied by 
the Local Government under s. 4 (2) as 
regards future interest in respect of 
decrees passed after the Act but not in 
respect of decree passed before the Act. 
Our duty as a Court of Lawis to inter- 
pret in the best mauner possible the pro 
visions of the statute as they have been 
enacted and not to speculate as regards 
the reasons which the legislature had in 
mind at the time when it made the en- 
actment. I might, however, suggest that 
when a suit is instituted the question of 
interest passes out of the domain of con- 
tract and the reason for allowing reduced 
rate of interest from the date of the 
decree is that the decree-holder when he 
gets the security of the decree should be 
content with a lower rate of interest. 
Where a decree has already been passed 
before the Actand it has to be muditied 
to his prejudice on account of the special 
provisions of s. 30 of the Agriculturisis’ 
Relief Act, the above mentioned reason 
does not exist and therefore there is no 
justification for reduction of future interest 
as such under s. 4. 


An argument has also been passed on 
the Government Notilication No. 343 (Re- 
venue Department) dated Muy 1, 1935, 
which runs as follows:— 

“Under sub-s. (2) of s. 4 of the United Provinces 
Agriculturists’ Relief Act, 1934, itis hereby noti- 
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fied that the rate of interest at which the Govern- 
ment of India will lend money to the Local 
Government is 3} per cent. and that with effect 
from May 8, 1935, until such date as may hereafter 
be notified 3} per cent. shall be the maximum rate 
to be allowed as future inte:est inany decree for 
payment of money or for sale in default of payment 
of money, or for foreclosure, or in any order for 
grant of instalments passed against an agriculturist 
as defined in the aforesaid Act.’ 

lt has been contended that the words 
“in any decree” occurring in this notilica- 
tion are wide enough to include decrees 
passed before the Act. The argument 
seems to overlook the opening words of 
the notification, which clearly show that 
it has to be read inthe light of the pro- 
visions of s. 4. L have no doubt that the 
notification applies only to cases referred 
to in s 4 and cannot be used so as to 
widen the scope of the section. 


It should also be pointed out that if the 
contention abouts.4 being applicable to 
decree passed before the Act is accepted 
even then it cannot be denied that in the 
case of decree passed before May 8, 1935, 
there can be no reduction under that 
section in the rate of future interest pro- 
vided in such decree, except in so far 
as it might be modified under s. 30 (2), 
till May 8, 1935, which is the date from 
which the Government Notification No. 343 
under s. 4(2) of the Act came into effect. 
It should be noted that the Act came 
into operation on April 380, 1995. In the 
circumstances the benefit to the agricul- 
turists of giving retrospective effect to 
s. 4 would be merely trifling. It would 
also give rise to the anomaly that in the 
case of decrees passed before the Act 
while there can be no interference with 
them under s.4 before May 8, 1935, yet 
they are to be interfered with after that 
date. In Thakurain Kailash Kuer v Lala 
Amar Nath, 19360. W. N. 471 (1) we ob- 
served as follows :— 


“There canbe no doubt that if an order fixing 
instalments had not been maue then under s. 30 the 
rate of interest prescribed by Sch. LI, would have 
Continued to run even after the date of order. It 
is also obvious that an order fixing instalments 
is an order made forthe benefit of the judgment- 
debtor, If we accept the judgment-debtors conten- 
tion, the result would be that if he gets the benefit 
of the instalments he should also get the additional 
benetit of a reduced rate of future interest, On 
the other hand, if the relief of payment in instal- 
ments is not asked or for some reason disallowed 
then in that case there would be no diminution in 
the rate of tuture interest and interest for the entire 
period from January 1, 1930, till realization would 
Tun at the rate prescribed by Sch. Lil, We teel 
certain that such an anomalous result could never 
have been intended by the legislature. 


The only answer given tothe anomaly 
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pointed out in the above extract from our 
previous judgment is that if the words 
“any decree, etc.” used in s. 4 are inter- 
preted so as to include decrees passed 
before the Act the anomaly would not 
arise. I have already stated the reasons 
which appear to me ‘conclusive for my 
inability to accept this interpretation, one 
of--ihem being that the passage relating 
to-the order for grant of instalments would 
become altogether redundant. In my opinion 
it:would -be altogether wrong to reject‘a 
material part cf the secticn ss superfluous in 
order toremove tlie anomaly which is inevit- 
ablein the construction contended for by the 
judgment- debtor. ; 

Lastly it might- be mentioned that in 
enacting the Agriculturists’ Relief Act the 
legislature felt compelled to interfere with 
the.. sanctity of contracis for economic 
considerations in order to combat the volume 
of indebledness amongst the agriculturists 
and to prevent their complete break down. 
In, order to make the remedial measures 
effective they, contrary to all juristie princi- 
vies, found it necessary to interfere even 
with the sancity of judicial decrees. In 
the’ circumstances I am of opinion that 
we should interpret, the provisions of the 
‘Act so as not ‘to extend interference with 
decrees beyond the clear and definite pro- 
visions of the Act. 

For the above reasons I am of c pinion that 
we should adhere to the opinion expressed 
in Thakurain Kailash Kuerv. Lala Amar 
Nath, 1936 O. W. N. 471 (1) and hold that 
s, 4 of ‘the Agriculturists’ Relief Act does 
not apply to decrees passed before the 
Act. Future interest allowed in such 
‘decrees. though subject to reduction under 
s. 30 according to the rates specified in 
Sch. II, 1s not liable to further modifica- 
tion according to tke .rale notified by 
Government under- s. 4 (2) of the Act. T 
answer the question referred tothe Full 
Bench accordingly. 

Nanayutty, J. (March 3, 1937).—'The 
_ Question referred to the Full Bench runs 
as follows: ; 


“Should future intereston deor: $ 
the. Agriculturists' Relief “Act cama bang ea 
caloula ten Gang to the rate of Sch, III or 
‘according tothe rate notifi 
ader si PET ta aot ed by the Government. 
In Thakurain Kailash Kuer v. Lala 
Amar Nath, 1936 O. W. N. 471 (l) it was held 
that in tLe case of such decrees future 
interest, that is tosay, interest made pay- 
able frem the date of ihe decree, could 
cnly be reduced eccording to the rate 
prescribed by Sch. IIJ, ] wae a party to 
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that decision: and after hearing the 
elaborate’ arguments advanced before us 
by the learned Counsel on both sides, 
I still adhere to that opinion, for it has 
not been proved to my satisfaction that the 
view of the law laid down in Thakurain 
Kailash Kuer v., Lala Amar Nath, 193v O. 
W.N. 471 (1), is manifestly unsound. I 
have had the benefit of perusing the 
elaborate, and, if I may respectfully say 
so, the wellreasoned judgment of the 
learned “Hon'ble Chief Judge, and 1 find 
myself in entire agreement with him, and 
I do not think it necessary to recapitulate 
his reasoning in my own words. I would, 
therefore, answer the question referred 
to the Full Bench in the same sense as 
he has done, and hold that s. 4 of the 
Agriculturists’ Relief Act does not “apply 
to the decrees passed before the Act, and 
that future interest allowed in such decrees 
is not liable to any modification according 
tothe rate notified by Government under 
s. 4 (2) of the Act, though the amount of 
such decrees may be subject to reduc- 
tion under s. 30 of the Act. 

Thomas, J. (March 6, 1937)—The fol- 
lowing question has been referred to the 
Full Bench. | 

“Should future interest on the decrees passed 
before the Agriculturists’ Relief Act came into force 
be calculated according to rates of Sch. III, or 


according to the rate notified by Government under 
8. 4 (2) of the Act?" 


The decision of the question turns on 
the interpretation to be placed on ês, <0 
and 4 of the Agriculturists’ Reliel Act. 

In my opinion the-view expressed by 
the Bench of ihis Court in the case of 
Thakurain Kailash Kuer v. Lala Amar 
Nath, reported in 1936 O. W. N. p. 471 
(1) is correct. 

I have read the elaborate judgment of 
the Hon'ble Ohief Judge and entirely agree 
with his opinion. I answer the question 
referred to the Full Bench in the same 
way as he has done, and hold ihat s. 4 
of the Agriculturists’ Relief Act does not 
apply to the decrees passed before -the 
Act and that future interest allowed in 
such decrees is not liable to any modifica- 
tion according to the rate notified by 
Government under s. 4 (2) of the Act, 
though the amount of such decrees may 
be subject to reduction under s. 30 of 
the Act. 

Zla-ul-Hasan, J. (March &, 1937.)—I have 
had the adventage of going through the 
judgment of the Hon'ble the Chief Judge 
and have re-considered tke matter. I 
~yegret, however, that for reasons given in 


1937 


my referring order of November 7, 1936, 
1 feel unable to hold a contrary view. 

Smith, J. (March 13, 1937).—I have read 
the judgment of my learned brother, the 
Acting Ohief Judge, and have also read 
what has been said by my learned 
brothers, Nanavutty, Thomas and Zia-ul- 
Hasan, JJ. I agree with the view taken 
by the learned Acting Chief Judge and 
the learned Nanavutty and Thomas 
JJ. I do not feel that there is anything 
I can usefully add. I agree that the 
question referred to the Full Bench should 
be answered in the way that the learned 
Acting Chief Judge has answered it. 

ORDER OF THE MAJORITY OF THE 

FULL BENGH 

Srivastava, C. J., Thomas, Zla-ul- 
Hasan and Smith, dJ.—Section 4 of 
the Agriculturists’ Relief Act does not 
apply to decrees passed before the Act. 
Future interest allowed in such decrees, 
though subject to reduction under s. 30 
according to the rates specified in Sch. 
LI, isi not liable to further modification 
according to the rate notified by Govern- 
ment under s. 4 (2; of the Act. The ques- 
tion referred to the Full Bench is answer- 
ed accordingly. 

Final Judgment 

Zia-ul-Hasan and Smith, JJ.— 
(April 13, 1937)—This is an application in 
revision against an order of the learned 
Additional Civil Judge of Hardoi, amend- 
ing a decree under s. 5 of the Agricul- 
turists’ Relief Act. f 

The decree in question was for sale 
under a mortgage, and was passed on 
January 25, 1932. There were appeals by 
both the parties against the decree, and 
on April 1, 1932, the applicants anc their 
co-plaintiffs Sheo Dat and Piarey Lall were 
given by the Appellate Court adecree fora 
sum of Rs. 2,712-7 with contractual compound 
interest, at l per cent. per mensem with six 
monthly rests upto July 25, 1932, the date 
fixed for payment, and future interest at 6 
per cent. per annum, The decree was made 
absolute on January 4, 1933. On Decem- 
ber 21, 1935, the judgment-debtor applied 
for amendment of the decree under s. 5 
of the Agriculturists’ Relief Act. On the 
date of hearing of this application, the 
judgment-debtor and the Counsel for Sheo 
Datt and Piaray Lall, decree- holders, came 
to terms and made a statement to the Court 
according to which they desired the Court 
to amend the decree. The decree was ac- 
cordingly amended in terms of the state- 
ment on March 14, 1936, and a result of 
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it was that future interest from that date 
till realization was fixed at 3/1-4 per cent. 
per annum. 

Three of the decree-holders who were nó 
parties to “the compromise of March 14, 
1936, brought this application for revision 
of the lower Court's order, and the only 
point urged on their behalf was the lower 
Court should not have reduced the rate of 
‘future interest fixed by the original decree. 
It was contended that future interest 
should have been allowed at the rate mene 
tioned in Sch. Illof the Agriculturists’ Relief 
Act, (which came to 63 per cent. per annum), 
or at least at 6 per cent. per annum, the rate 
fixed by the original decree. In support of this 
contention reference was made to the case 
of Thakurain Kailash Kuer v. Lala 
Amar Nath, 1936 O. W. N. 471 (1). 
As one of us was of opinion that 
furture interest on decrees amended 
under section $ of the Agriculturists' Relief 
Act, should be calculated according to the 
rate notified by Government under s. 4 
cl. (2) ofthe Act, and as he felt some doubt 
as tothe correctness of the decision in Tha- 
kurain Kailash Kuer's case (1), the matter was 
referred to a Full Bench, and the question 
put was whether future interest on decrees 
passed before the Agriculturists’ Relief Act 
came into force, should be calculated ac- 
cording to the rates of Sch. II, or accord- 
ing to the rate notified by Government 
under s. 4 (2) of the Act. The Full 
Bench have answered this question in favour 
of the applicants, and held that future 
interest allowed in decrees passed before 
the Act came into force is not liable to 
further modification according to the rate 
notified by Government under 8, 4 (2) of the 
Act.. 

We may note that subsequently to the 
Full Bench of this Court deciding the ques- 
tion referred to above their Lordships the 
Chief Justice and Mr. Justice Bennet of the 
Allahabad High Court in the case of Man 
Mohan Dass v. Izhar Hussain, 1937 A. L. J. 
370 (2) held that the words "any order for 
grant cf instalments” in s.4 (1) of the U. P. 
Agricultu:ists’ Relief Act are very wide, and 
refer to any such order passed under the 
Act, whether that order be passed under 
5. 3 or passed under s. 5 and that ac- 
cordingly when a new decree is passed 
under s. 5, the Court must, in fixing future 
interest, act in accordance with the provi- 
sions of s. 4. This viewis in accordance 
with the opinion of one of us, but we are 
bound to follow the Full Bench decision o 

(2) (1937) A L. J 370; 168 Ind. Cas. 191. š 
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our own Court. We must, therefore, hold 
that in the present case the future interest 
at 6 per cent. fixed by the original decree 
was not liable to be reduced to 3/1-4 per 
cent. 

We, therefore, allow the application, and 
order that future interest on the decree in 
question will run at 6 per cent. per annum 

from July 26, 1932, the date following the date 
` fixed for payment, till realization. As two 
of the decree-holders themselves asked the 
_Court to amend the decree in the manner 
it did, we do not allow costs to the ap- 
plicants, i 

N. Application allowed. 





PATNA HIGH COURT 
Civil Appeal No. 148 of 1930 
December 9, 1935 
MOHAMMAD NOOR AND VARMA, JJ. 
BALDEO DAS—DEFENDANT—ÅAPPELLANT 


versus 
RAGHUNANDAN DAS AND OTAER9— 
. PLaIntirys—ResPpon DENTS 

Hindu  Law-—Alienation—Widow— Reversioner's 
right to challenge—Limitation for sutt—Limitation 
Act (IX of 1908), Sch. I, Art. 125. 

A reversioner who wants to challenge alienations 
by a limited female owner has got two courses open 
to him. He may during the lifetime of the female 
institute a suit for a declaration thatthe alienation 
is void as against him. Such a suit is governed by 
Art, 125, Limitation Act, and must be instituted 
within twelve years ofthe date of the alienation. 
He may, if he likes, wait till the female is dead 
and thereafter sue for recovery of possession of the 
property by avoiding the sale. Such a suit is 
governed by Art. 141, Limitation Act, and must be 
instituted within twelve years from the date of the 
death of thefemale. Where a euit is brought for 
possession of property alienated by a limited owner 
on the ground of surrender of life-estate, but if the 
relief for declaration is barred under Art. 125, the 
declaration cannot be granted, 

C. A. from the original decree of the 
Sub-Judge, Patna, dated March 29, 1930. 

Messrs. Sunder Lal and Chaudhury 
Mathura Prasad, for the Appellant. 

Messrs. K. Husnain, Baldeva Sahay, Syed 
Ali Khan and K. Dayal, for the Respon- 
dents. , 

Mohammad Noor, J.—Thisis an appeal 
against a decree of a Subordinate Judge 
of Patna declaring that a certain deed of 
sale in respect of seme of the properties of 
one Gopal Lal executed on behalf of his 
daughter is not binding after the death of 
the lady upon the plaintiffs who are his 
reversioners. The facts are shortly these: 
One Gopal Lal was the adopted son of one 
Ras Bihari Lal who died leaving by his will 
all his properties to Gopal Lal subject to 
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the payments of certain annuities to his 
daughter and tothe son of a deceased 
daughter, By the same will Ras Bihari 
Lal appointed his second wife Narayani 
Bibi to be the guardian of Gopal Lal 
during his minority. When Gopal Lal at- 
tained majority there was a litigation bet- 
ween him and Narayani Bibi. The latter 
disputed that Gopal Lal was an adopted 
son of Ras Bihari Lal and also questioned 
the genuineness of tke will. Ultimately 
there was a compromise whereby the 
status of Gopal Lal as the adopted son of 
Ras Bihari lal was accepted by Narayani 
Bibi and in return Gopal Lal gave her a. 
life mokarrari of three properties at an 
annual rent of Rs. 3,350. Out of the rent 
Rs. 3,000 was to be set-off towards the 
maintenance of Naranyani Bibi at the rate 
of Rs. 250 per month and the balance , 
ies Re. 350 was payable to Gopal] Lal; 
Narayani Bibi was made liable for the 
payment of the Government dues. On the 
death of- Narayani Bibi the properties ` 
were to revert to Gopal Lal. These prop- 
erties were (1) Pindadih alias Brindaban, 
(2) Kanda Bhadaya, and (3) a house con- 
sisting of four kitas situated af Patna. The 
last two properties are the subject-matter of 
the present litigation. 

Gopal Lal died highly indebted, leaving 
a widow Gulab Kuar and an infant 
daughter, Raj Mani Bibi (defendant No. 16}. 
He had in his lifetime made a gift of 
some of his properties to his wife Gulab 
Kuar. The parties in the suit sre at 
variance as to who inherited the remain- 
ing properties of Gopal Lal. According 
to the plaintiffs Gulab Kuar succeeded 
to them as a Hindu widow, The defen- 
dants’ case, on the other hand, is that she 
declined to take anything in the estate of 
her husbend and surrendered it in favour 
of herinfant daughter, Raj Mani. The 
significance of this controversy will be 
stated later. Whatever may have been 
the real state of affairs, it is a fact that 
one Srikishun. mateinal grandfather of Raj 
Mani, i. e, father of Gulab Kuar, having 
got himself appointed the guardian of Raj 
Mani executed on her behalf several deeds 
of sale in respect of the properties of 
Gopal Lal purporting to do so in order 
to. pay up his debts. One such deed of 
sale dated July 9, 1885, is in dispute in the 
present suit. 

This was in favour of Narayani Bibi in 
respect of two out of the three properties of 
which a life mokarrari was given to her 
by Gopal Lal, these two properiies being 
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Kanda Bhadaya and the house at Patna. 
The sale was of the right of reversion 
which was vested in Gopal Lal and his 
heirs. The effect of the sale was that 
Narayani Bibi became the full owner of 
these properties instead of being only a 
life mokarraridar. Water on Narayani Bibi 
sold Kanda Bhadaya to certain other per- 
son. On her death her properties came 
in possession of Baldeo Das (defendant 
No. 15) underher will. The present suit 
was bythe sons of Raj Mani being the 
maternal grandsons of Gopal Lal: Their 
case was that the sale by Srikishun Das 
was illegal and void, that Gulab Kuar 
did not surrender her life estate in favour 
of Raj Mani and that Raj Mani had no right 
to transfer these properties. They further 
alleged that both Gulab Kuar and Raj Mani 
surrendered their respective life-estates in 
the properties of Gopal Lal and thus acceler- 
ated the succession of the plaintiffs to the 
said estate which became vested in them. 
On this basis they sought the recovery of 
possession of the two properties, viz.. 
Kanda Bhadaya and the Patna house, 
Pindadih was sold by Srikishun on 
behalf cf Raj Manito some other persons 
who having been dispossessed by the 
plaintifis brought a suit for recovery of 
possession. That suit ended in a com- 
promise and we are not concerned with 
that property in the present suit which is 
confined to, as I have said. Kanda Bhadaya 
and the Patna house. During the pen- 
dency of the suit the defendants who 
were concerned with Kanda Bhadaya, 
having purchased it from Narayani Bibi, 
compromised with the plaintiffs. The suit 
therefore continued in respect of the house 
only which was claimed by defendant 
No. 15 (the appellant) under the will of 
Narayani Bibi. In the first instance the 
suit against defendant No. 15 was decreed 
ex parte. He was not allowed to‘file a writ- 
ten statement as he was out of time and was 
not allowed to cross-examine the plaintiffs’ 
witnesses. 

On appealto this Court (F. A. No. 173 
of 1926) the suit was ordered to be re- 
heard. This was done and the learned 
Subordinate Judge has found that Gulab 
Kuar didnot in fact surrender her hus- 
band’s estate in favour of Raj Mani and 
therefore Raj Mani had no right to sell 
the properties in question that the sale 
deed by Srikishun Das, as guardian of Raj 
Mani, in favour of Narayani Bibi, was 
void and illegal, and that in fact Narayani 
Bibi paid no consideration: and further, 
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that the sale was in contravention of an 
order of the District Judge who had direc- 
ted thatthe creditors should be paid in 
the presence of the Court and this was 
not done. He, however, found that the 
plaintiff's case that Gulab Kuar and Raj 
Mani Kuar surrendered their respective 
life-estates in the estate of Gopal Lal 
was not established and. therefore, the 
plaintiffs were notentitled to immediate 
possession of the properties. On these 
findings, though he refused to give the 
plaintiffs a decree for possession, he dee 
clared the sale in question to be not 
binding upon them on the death of Raj 
Mani. It seems that the learned Sub- 
ordinate Judge has allowed the sale to 
stand during the lifetime of Raj Mani 
on the ground that she, not having 
questioned it, was bound by it, but the 
plaintiffs who claimed independently of her, 
are not. Defendant No. 15 has preferred 
this appeal. 

In my opinion the appeal must succeed, 
as on the findings of the learned Subordi- 
nate Judge the plaintiffs were not entitl- 
ed to a declaration as their right to get 
such a declaration was barred under 
Art. 125, Limitation Act. The question of 
limitation was raised before the learned 
Subordinate Judge who decided it in 
favour of the plaintiffs. He is obviously 
in error. A  reversioner who wants to 
challenge alienations by a limited female 
owner has got two courses open to him, 
He may during the lifetime of the female 
institute a suit for a declaration that the 
alienation is void as against him. Such a 
suit is governed by Art. 125, Limitation 
Act, and must be instituted within twelve 
years of the date of the alienation. He 
may, if he likes, wait till the female is 
dead and thereafter sue for recovery of 
possession of the property by avoiding the 
sale. Such a suit is governed by Art. 141, 
Limitation Act, and must be instituted 
within twelve years from the date of the 
death of the female. Now the learned 
Subordinate Judge has rightly said that 
a reversioner is not bound to bring a 
declaratory suit during the lifetime of 
the female. Itis so; but -if he chooses to 
bring such a suit, it must be within 
twelve years of the date of the alienation. 
If no suchsuit is brought within that 
period, it becomes barred by limitation. The 
present suit as framed was for recovery of 
possession and on the face of it was no; 
barred by limitation. It was based on the 
ground -that in consequence of the sur. 
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render of the life-estates by Gulab Kuar 
and Raj Mani Kuar the plaintiffs were 
entitled to immediate possession. This issue 
having been decided against the plaintiffs, 
the learned Subordinate Judge’ was wrong 
in decreeing relief of declaration ‘ which 
was barred by limitation. The sale was 
in 1885 and the suit was instituted in 
1924. The plaintiffs themselves did not 
ask for a declaration as they knew that 
such a claim’ was obviously barred. There 
was, however, a cross-objection by the 
plaintiffs against the dismissal of their 
claim for possession. But Mr. Khurshid 
Husnain, who appeared on behalf of the 
plaintiffs, intimated to us that he would 
not press it. The finding that the plain- 
tiffs were not entitled to possession must 
therefore stand and on the face of it they 
are not entitled to a declaration-in the 
present suit, asthe relief for declaration 
was barred by limitation. In’ view of this 
it is not necessary for me to give any 
finding on the other issues ~ involved in 
the suit. They are left open and will be 
decided in any subsequent suit-which the 
plaintiffs ‘or any other next reversioner of 
Gopal Lat may choose to institute for 
possession of the property on the death of 
Raj Mani. ii 

The appeal is, therefore, allowed and the 
plaintiffs’ suit in respect of the Patna 
house described in schedule B of the plaint 
is dismissed against defendant No. 15, the 
appellant. Parties will bear their own costs 
in the Court below as ordered-by the 
learned Subordinate Judge. As to costs 


of this Court, the plaintiffs will pay the de- 


fendants the amount of the court-fee paid 
by them and half of the printing’ costs of 
the paper-book ; hearing fee will be borne 
by the parties themselves, 
Varma, J.—I agree. k 
N. $ Appeal allowed. 


Cen’ 


LAHORE HIGH COURT 
Civil Revision Petition No. 151 of 1936 
June 26, 1936 
Jat LAL AND ABDUL Rasain, JJ. 
FATEH DIN AND anoranr—Dersnpants— 
PETITIONERS 
VETSUS 
BAL MUKAND AND ottigrs—PLaintiprs— 
TAA Ak Faries 
Civil Procedure 0 et V 
0. XLIII, r. 1 donnan Al rier holding 
there was compromise~Proper procedure for the Court 
to odopt—No separate order as to compromise record- 
ed—-Party appealing—Appellate Court holding decree 
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to be consent decree, dismissing appeal~No finding 
as to compromise—Appeal, whether under O XLIII, 
r. 1 (m)—Second appeal, whether maintainable—Revi- 
sion, if lies. eee 

Where the trial Court holds that a compromise 
had been arrived at between the parties, the proper 
procedure for the trial Court is to record a separate 
order recording the compromise and then to pass a 
decree in accordance therewith. In such a case no 
appeal would lie against the decree but an appeal 
would lie against the order recording the compro- 
mise and a petition for revision would lie to the 
High Court against the appellate order, If the 
Appellate Court held that there was no compromise, 
the decree passed by the Court below would automati- 
cally be set aside. But where the trial Court passes 
no separafe order recording the compromise and an 
appeal, on payment of full court-fee in value of the 
suit, purporting to be from the decree is filed and 
the first ground of appeal is that there had been 
no compromise and the appeal is dismissed, the 
Appellate Court holding the decree to be consent 
decree, and no finding is given whether there had 
been a compromise or not, the appeal must be as- 
sumed tobe under O. XLUI, r. 1 (m), Civil Proce- 
dure Code, and consequently, there being no second 
appeal, the appellate order is open to revision. 

[The case was sent back to the Appellate Court with 
direction to decide first whether there Lad been a 
compromise of the subject-matter of the suit between 
the parties and whether the terms of the compromise 
were as found by the trial Court, | 


O. Rev. P. from an order of the Senior Sub- 
Judge, Sialkot, dated November 29, 1935. 

Mr. Bashir Ahmad, for the Petitioners. 

Mr, Shambu Lal Puri, for the Opposite 
Parties. 


Jai Lal, J.—A suit was pending in the 
Court of the Subordinate Judge at Sialkot. 
It was alleged by one of the parties that 
there had been a compromise and a prayer 
was made that the compromise be recorded 
and a decree be passed according to it. 
The opposing party denied thatthere had 
been a compromise and added that the 
compromise if arrived atat all eculd not 
be recorded by the Court. The trial Judge 
held that there had been a compromise ; 
it recorded it and by the order recording 
the compromise passed a decree in accord- 
ance with the compromise. An appeal 
was preferred to the Senior Subordinate 
Judge, purporting to be from the decree 
which had been passed. Full court-fee on 
tLe value of the suit was paid but the first 
ground of appeal was that there had been 
no compromise. The Senior Subordinate 
Judge dismissed the appeal holding that 
the decree being a consent decree no ap- 
Peal lay from it. He declinedto give a 
finding on the first. ground of appeal, ap- 
parently holding that there was no appeal 
before him from an order recording acom- 
promise. A petition for revision has been 
presented in this Court against this order 
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of the Senior Subordinate Judge declining 
to entertain the appeal. 

The case came up for hearing before 
Agha Haidar, J., who wasof opinion that 
Gurucharan v Shibdev Singh (1), which the 
Senior Subordinate Judge had professed 
to follow had been wrongly decided and 
has referred the case for hearing to a Divi- 
sion Bench. On this petition coming up 
for hearing before us, a preliminary objec- 
tion is taken by the respondent that the 
order of the Senior Subordinate Judge is 
appealable and, therefore, no petition for 
revision lies. But the Senior Subordinate 
Judge has not decided the case on the 
merits and he has declined to adjudicate 
upon the ground taken by the petitioner 
that there had been no compromise between 
the parties. This matter can be raised on 
an appeal preferred under O. XLII, 
r. 1 (m) which allows an appeal from an 
order under r.3, O. XXIII, recording or 
refusing to record an agreement, compro- 
mise or Satisfaction. The position before 
the Senior Subordinate Judge was this: If 
he had treated the appeal before him as an 
appeal under O. XLII, r.l (m) then he 
had to determine only the question raised 
by ground No. 1 which .was whether a 
compromise had been effected between the 
parties and whether the decree granted 
by the Court below was in accordance with 
that compromise. If he found these questions 
in the affirmative he was bound to dismiss 
the appeal. If, on the other hand, he found 
either of these questions against the res- 
pondent, then he was bound to remand the 
case to the trial Court or to modify the 
decree of the trial Court. If he found that 
there had been a compromise but that the 
terms were not as found bg the trial Judge, 
then he shuold have modified the decree so 
asto make it conform tothe compromise. 
The proper procedure for the trial Court 
should have been to recorda separate 
order recording the compromise and then 
to pass a decree in accordance therewith. 
In sucha case no appeal would lie against 
the decree but an appeal would lie against 
the order recording the compromise and a 
petition for revision would lie to this Court 
against the appellate order. If the Appel- 
late Court held that there was no compro- 
mise, the decree passed by the Court below 
would automatically be set aside. 

In my opinion the objection of the res- 
pondent which apparently found favour 
with the learned Senior Subordinate Judge 


aoe 3 Lah. 175; A I R 1922 Lah. 309; 66 Ind, Oas. 
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was frivolous. The petitioner was entitl- 
ed to an adjudication from the lower Ap- 
pellate Court whether there had been a 
compromise or whether the terms of the 
compromise were incorporated in the decree 
passed by the trial Judge. Whether that 
adjudication should have been given on 
an appeal separately filed from the order 
recording a compromise or from the final 
decree passed by the Court is immaterial in 
this case because there was no sepa- 
rate order bythe trial Court and the couri- 
fee stamp paid by the petitioner exceeded 
the amount of court-fee which would be 
payable on an appeal from an order under 
0. XLUI, r. 1 (m). Under the circum s- 
tances, in my opinion, the preliminary ob- 
jection raised by the learned Counsel in 
this Court that no petition for reviaion lies 
must be overruled. I must assume that 
the appeal to the Senior Subcrdinate Judge 
was under O. ALIH, r.1 (m) and, there- 
fore, no second appeal lies from his order 
on such an appeal. 

This practically decides the case on the 
merits because I have held that it was the 
duty of the Senior Subordinate Judge to 
give a finding on the first ground raised 
before him by the petitioner. It is not 
necessary for me to express any opinion 
whether Gurucharan v. Shibdev Singh (1), 
has been wrongly decided. IfI may say so 
with respect the case isclearly distinguish- 
able from the present case. In that case 
it was held that noappeal lay from the 
consent decree because it had already 
been determined by the Chief Court of the 
Punjab in a previous appeal that there had 
been a compromise and that the terms of 
the compromise were as alleged by the 
appellant before it. It had remanded the 
case to the lower Appellate Court with di- 
rection to pass adecree in accordance with 
the compromise, the terms whereof had 
been determined by the Ohief Court. The 
appeal in which the objection that no ap- 
peal lay was allowed by the High Court 
in Gurucharan v. Shibdev Singh (1), was an 
appeal irom the order passed by the lower 
Appellate Court in pursuance of directions 
given by the Chief Court. 

I would, therefore, accept this petition, 
set aside the order of the learned Senior 
Subordinate Judge and send the case back 
to him with direction to aecide first whether 
there has been a compromise of the sub- 
jectematter of the suit between the parties 
and whether the terms of the compromise 
are as found by the trial Court. If he de. 
cides both. these points against the appel- 
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lant, then the appeal must be dismissed. If, 
however, he finds that there had been no 
compromise then the case must be remand: 
ed to the trial Judge for trial on the merits. 
If he finds that there was a compromise but 
the terms were different to those found by 
the trial Judge, then he must modify the 
decree of the trial Judge so as to make it 
in accordance with the terms found by him 
to be agreed to between the parties. The 
costs of this petition shall abide the result. 
The parties hee been directed to appear 
before the Senior Subordinate Judge on 
July 27, 1936. 

Abdul Rashld, J.—I agree. 

D. Petition allowed. 
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Davis, J.C. AND Muara, A. J.O. 
HAJI SHAKOOR, Fiem—APpPaLiants 
VETSUS 
VOLKART BROTHERS, FIRM AND 
ANOTHER— RESPONDENTS i 
Practice—~Pleadings—Averments vague—Principle 
that non-admission amounts to admission, whether 
applies—-Carriage of Goods by Sea Act, 1924 (14 £15 
Geo. V, Ch. 22), Seh. I, Art. 3, para, 8— 
“ Removal,” meaning of—Port Trust, whether agents 
of ship-owners to hold identified and ascertained 
consignments indefinitely at will of consignee— 
Para, 6, should be construed strictly Ship leaving 
port on particular date —Presumption as to delivery 
of cargo to consignees—Eaxtension of limitation— 
Liability under s. 64, cl. (d), Sea Customs Act (VIII 
of 1878), nature of. i h 
Where the averments in the plaint are vague and 
inconclusive, the principle that non-admissions are 
equivalent to admissions, does not apply. Choithram 
v. Khemchand (1), distinguished, i 
Although the words “removal” and “ delivery ” 
naturally convey distinct notions, the word “ remo- 
val” in para. 6, Art. 3,Sch. I, Carriage of Goods 
by Sea Customs Act, means physical removal. [p. 
331, col. 2. 
The Porte rust are not the agents of the ship-owners to 
hold identified and ascertained consignments indefini- 
tely at the will of the consignees, so-as to make the 


shipowners liable for the loss caused to the con- ' 


signment, although in particular cases it may well 
ba that they are agents of the ship-owners for the 
limited purpose of identifying and delivering the 
consignment mixed together. Bombay Co, Lid. v. 
Karachi Port Trust (2), distinguished. 

The period of one year has been fixed in para. 6, 
Art, 3, Beh. I, Carriage of Goods by Sea Act, and 
that period of one year is to be construed strictly 
and is not to be allowed to be extended by vague 
and indefinite arguments and pleas. 

When the ship leaves a particular place, she must 
be presumed to have delivered her cargo to the con- 
signees within the meaning of para. 6, Art. 3, and 
the consignees cannot take advantage of a survey, 


\ 


` 
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which has been unduly delayed in order to extend 
the period of time. 

The liability referred to incl. (d), s. 64 is a liabi- 
lity of the ship's agents as agents, and, therefore, 
that liability must be limited by the liability of the 
ship as principal, and there is no force in the argu- 
ment that whereas the liability of the ship ceases 
after the period of one year, the liability of the 
ship's agents continues thereafter. Haji Shakoor v. 
H. E. Hinde & Co., Ltd. (3), referred to. [p. 332, col, 


L) 

F. O. A. against the decree of Mr. Justice 
Rupchand, A. J. C., dated April 15, 1931. 
Mr. Sunderdas Jethanand, for the Appel- 
ants. 

Mr. Pahlajsingh B. Advani, for the Res- 
pondents. 


Davis, J. C.—This is an appeal from 
the judgment of the learned Additional 
Judicial Commissioner, Rupehand, in which 
he dismissed the appellants’ claim, for 
Rs. 4,666-3-0 against Messrs. Volkart Bro- 
thers, who were the agents, and Messrs. 
Portfield Steamship Company, Lid., who 
are the owners of the Steamship “Port- 
curno” for the recovery of the value of a 
cargo of sugar short delivered at Karachi. 
From the judgment of the learned Judge 
it appeared that in the lower Court the case 
was mainly argued on points other than 
the point which was made in this Court 
the basis of the appellants’ case, and 
that is that time ran not from May 2, 
1929, as the learned Judge held, when 
the ship sailed from Karachi, but from 
June 1, 1929, the date when, asis alleged 
by the appellants, a joint survey of the 
cargo of sugar was held. It was argued be- 
fore us that the period of one year which 
is prescribed in Art. 3, Sch. I, para. 6, 
Carriage of Goods by Sées Act, 1924, ran 
not from May 2, the date on which the 
ship left the Port of Karachi, but from 
June L, the date of this alleged joint survey. 
Stress is laid upon the fact that while there 
was in the plaint the specific averment that 
time ran from the date of this alleged joint 
survey, which is June 1, this specific aver- 
ment was not denied inthe written state- 
iment, but was met only by an evasive non- 
admission. We remarked upon the fact 
that this point which -was now made the 
basis of appeal should not have been 
dealt with at length by the experienced 
Judge who dealt with this case. We came 
to the not unnatural conclusion that the 
learned Judge did not deal with this point 
at length because the point was not pressed 
or argued at length before him, and it is 
in effect a case raised for the first time with 
any earnestness in appeal. When we look at 
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the plaint we find that this point upon which 
such stress is now laid is really contained 
in parenthesis in para. 3 of the plaint which 
reads as follows: ~ 


“That .out of the said bags to be delivered, 574 
bags were delivered burst and 5,177 bags cut and 
torn (as per copy of report of surveyor appointed 
by the parties, filed herewith).” : 


Now, it would appear to us that if the 
appellant had wished to make the alleged 
joint survey as if it were the turning point 
in the case, this averment would have been 
more specific and precise. As itis, it is 
worded in such a manner as partly to 
escape the notice of the defendants, and it 
may well be thatthe defendants reading 
through this paragraph of the plaint had 
their notice directed only tothe fact that 
the bags were burst or cut and torn, and 
that it did not occur to them that the words 
“as per copy of report of surveyor appointed 
by the parties, filed herewith” contained the 
heart of the whole case, and we do not think 
that the averments in para. 9 were sufficient 
to remove the misapprehensions to which 
this plaint was very likely to give rise. 
That being so, we do not think the rulings 
which the learned Advocate for the appel- 
lant has quoted tous with such diligence, 
that non-admissions in certain cases are 
equivalent to admissions, are of much im- 
portance, and where as in this ‘written 
statement itis said that “para. 3 is not ad- 
mitted and the plaintiffs are put to strict 
proof thereof,” it is not, we think, the equi- 
valent of an admission that the survey was 
a joint survey made by consent by both 
parties. 

Our attention was invited to a case of 
this Court in Choithram v. Khemchand, 113 
Ind. Cas. 370 (D in which evasive de- 
nials were referred to. But in that par- 
ticular case there was the evidence of the 
plaintiff in the witness-box to assist the 
plaintiff's case. In this particular case, 
no evidence was given. If there had been 
upon the record the evidence of the plaint- 
iff or of a member of the firm of the survey- 
ors as to the circumstances under which 
this survey was made, and as to conse- 
quences which might follow, this Court 
would have been in a position to appraise 
the value of that evidence and the value 
of this particular averment in the plaint. 
As it was, it appearsto us that everything 
was left vague and inconclusive, and that 
if the plaintiffs suffer thereby, it is entirely 
their own fault. We therefore do not 
attach importance to this particular argu- 

(1) 113 Ind. Cas, 370; A I R 1929 Sind 7, 
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ment advanced by the learned Advocate 
for the appellant. Stress, however, has 
been laid upon the use of the words “re 
moval” and “delivery” in para. 6 of Art. 3, 
Sch. Ito the Carriage of Goods by Sea Aci» 
1924, and it is said that as in this particular 
case there was loss or damage and notice 
and a joint survey, so delivery did not take 
Place until after the jcint survey. But al- 
though the words “removal” and “delivery” 
naturally convey distinct notions, “removal” 
appears to us to mean physical removal. 
But physical removal in this case appears 
to us to have taken place when the goods 
passed from the possession of the ship into 
the possession of the Port Trust where, 
in our opinion, they were held on account of 
the consignee. The difference then between 
“removal” and “delivery” in this case does 
not appeur to us to be decisive. 

The case of this Court, Bombay Co., Ltd. 
v. Karachi Port Trust (2) has been cited to 
us as authority for the statement that the 
Port Trust act as agents of the ship- 
owners. It may well be that in the parti- 
cular circumstances of that case the deci- 
sion was an entirely right and proper deci- 
sion, for in that case there was a mixture 
of carge and a confusion of marks and the 
instructions of the ship-owners were neces- 
sary before the different bales of the con- 
signments could be identified and ascertain- 
ed and delivered to the consignees. While 
it may wellbe that the Port Trust were the 
agents of the ship-owners for this limited pur- 
pose, we cannot hold, as we have been asked 
to hold here, that the Port Trust were the 
agents of the ship-owners to hold identified 
and ascertained consignments indefinitely at 
the will of the consignees. For instance, in 
this case, although the ship left on 
May 2, the alleged joint survey was not 
held till June 1. There -is nothing on 
the record to show that this delay was not 
entirely due to the consignees themselves. 
But if we accepted the argument of the 
learned Advccate for the appellants, we 
should have to admit a position whereby a 
consignee could delay indefinitely and there- 
by extend the period of one year during 
which their claim against the ship and the 
ship-owners’ agents could be enforced. The 
purpose of the period of limitation is per- 
fectly clear, and that is that commerce uy 
sea is of such a nature that itis necessary 
in the interests of merchants that a time 
limit shonld be put to claims and that they 
should not be allowed to be delayed inde- 


(2) 11 8 L R29; 42 Ind, Cas, 659; A I R1917 Sind 
58, 
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finitely. Therefore the period of one year 
has been fixed in para. 6, Art. 3, Sch. I, 
Carriage of Gcods by Sea Act, and in our 
opinion, that period of one year is to be 
construed strictly and is not to be alowed 
to be extended by vague and indefinite 
arguments and pleas. 

We think, therefore, that it is clear in 
this case that when the ship left Karachi 
on May 2, she had delivered her cargo to 
the consignees within the meaning of 
para. 6, Art.3, above referred to, and that 
it is not open to the appellants to take 
advantage of a survey, which appears to us 
to have been unduly delayed, in order to 
extend the period of time. A further point 
then taken was that while the period of one 
year would apply as regards the ship, the 
period of one year would not apply as re- 
gards the ship's agents that in effect the lia- 
bility of the ship's agents was greater than 
the liability of the ship, and for this rather 
surprising argument reliance was placed on 
cl. (d), s. 61, Sea Customs Act. It appears 
quite clear to us, however, that the liability 
there referred to is a liability of the ship's 
agents as agents, and therefore that liabi- 
lity must be limited by the liability of the 
ship as principal, and we can see no force 
in the argument that whereas the liability 
of the ship ceases after the period of one 


year, the liability of the ship's agents con~ 


tinues thereafter. This is the opinion of 
the learned trial Judge, and, with respect, 
it is our opinion. It is also the opinion of 
Blackwell, J., in the Bombay case between 
the same plaintiffs and defendants, report- 
edin Haji Shakoor v. H. E. Hinde & Co. 
Ltd. (3). We think, therefore, that this ap- 
peal fails and should be dismissed with 
costs. Order accordingly. 

D. Appeal dismissed. 

(3) 34 Bom. LR 634; 138 Ind. Oas. 793; A IR 1932 
Bom. 330; Ind, Rul. (1932) Bom, 431 
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Bihar and Orissa Opium Smoking Act (II of 1928), 
s. 12—Rules framed under, r. 12—Rule is ultra vires, 
Bibar and Orissa Opium Smoking Act does not 
provide for any penalty for the breach of the condi- 
tions and restrictions subject to which a registered 
smoker may manufacture, possess or smoke prepared 
opium. Rule 11 made under s. 12 is ultra vires 
inasmuch as an authority on whom the rule-making 
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power has been conferred is not authorized to create 
an offence and impose a penalty for breach of the 
rules, Hall v. Nixon (1), Young v. Edwards (2), 
Hattersley v. Barr (3) and Queen v. Sankey (4), re- 
ferred to. | 

G. A. against an order of the Sub-Divi- 
sional Officer, Barh, dated July 16, 1936. 

The Government Advocate, for the Urown. 

Mr. Rajkishore Prasad, for the Accused. 

Agarwala. J.—The respondent and three 
others were charged before the Sub-Division~ 
al Magistrate of Barh with having committ- 
ed offences against Bihar and Orissa Act 11 
of 1928, which is entitled the Bihar and 
Opium Smoking Act of 1928. The charge 
against the respondent was that he was 
in possession of l-1/£ tolas of prepared 
opium and of pipes for using prepared 
opium. He was also charged with having 
permitted his premises to be used by the 
three persons who were accused with him 
and who were unauthorized smokers. 
These two charges were stated to be under 
ss.6 and 7 of the Act, respectively. The 
three persons tried along with the respon- 
dent were charged under s. 6 of the Act 
with smoking prepared opium on the pre- 
mises of the respondent. The learned 
Magistrate acquitted all the accused of all 
the charges. The Local Government has 
appealed against the order of acquittal 
passed in favour of the respondent only. 
The object of the Act, as stated in the 
preamble, is to regulate the smoking of 
opium in the Province of Bihar and 
Orissa, Section 3 requires the Local Govern- 
ment to cause a register to be prepared of 
all persons who ate not under the age of 
25 years and who are in the habit of 
smoking opium. Section 4 provides that 
any personmay apply to be registered in 
the form and manner to be prescribed by 
the proper authority. By s.2 of the Act a 
person whose name has been entered in 
the register is designated a registered 
smoker, and s. 5 provides that a registered 
smoker shall, 

— “Bubject to the prescribed conditions and restrictions 
be entitled, notwithstanding anything to the contrary 
contained in any other enactment or in any rules 
made under such enactment, to manufacture, possess 
or smoke prepared opium.” 

By s. 6 of the Act it is provided that any 
person other than aregistered smoker, who 
smokes, uses, manufactures or has in his 
Possession any prepared opium or any pipes, 
utensils or apparatus used in connection 
with the manufacture or smoking of prepar- 
ed opium, shall,on conviction before a 
Magistrate, be punished for each such 
offence with imprisonment for a term which 
may extend toone year or with fine which 
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may extend to one thousand rupees, or 
both. Section 7 provides that any per 
son who, being the cccupier of any pre- 
mises, permits those premises to be used 
by any unauthorized persons for manufac- 
turing or smoking prepared opium, or who 
is concerned in the management of any 
premises used for any such purpose or 
sells or otherwise deals in prepared opium 
shall on conviction before a Magistrate, be 
punished for each such offence with 
imprisonment for a term which may extend 
to one year. or with fine which may extend to 
one thousand rupees or with both. It will be 
noticed, therefore, that by ss. Gany 7 of the 
Act the Legislature clearly creates two of- 
fences. It does not, however, purport to create 
any offence by s. 5 of the Act. This difference 
between s. 5 onthe one hand and ss. 6 
and 7 on the other is still more clearly 
illustrated by the subsequent provisions of 
the Act. By s. 8 it is provided that a 
Magistrate who imposes a fine under s. 6 
or s. 7 may direct the offender to be im- 
prisoned in default of the payment of the 
fine for a term which may extend to six 
months and that such imprisonment shall 
be in excess of any other imprisonment 
to which he may have been sentenced. 
Section 9 authorizes the confiscation of 
prepared opium in the case of a conviction 


under s. ü. Section 11, which relates 
to the trial of offences under the Act, 
rovides: 


t “No offences punishable under ss. 6 and7 shall be 
tried by any Court inferior to that of a Magistrate of 
the Second Class.” 


This section also therefore neither pro- 
vides for nor contemplates a trial of any- 
thing that may be done or not done under s. 5 
of the Act. Section 12, however, authorizes 
the Local Government to make rules for the 
purposes of carrying into effect the provis- 
ions of the Act, and, without prejudice 
to the generality of this provision, it 
empowers the Local Government to make 
rules to regulate or provide for the autho- 
rity by whom and the manner in which 
the register of smokers has to be prepared, 
the form and contents of the register 
the form of application and the manner in 
which such applications shall be submitted, 
and, lastly, the condilions and restrictions 
subject to which a registered smoker may 
manufacture, possess or smoke prepared 
opium. It is ncticeable that the Act does 
not provide for any penalty for the breach 
of the conditions and the restrictions re- 
ferred to in the last mentioned provision of 
812, namely the conditions and restrictions 
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subject to which a registered smoker 
may manufacture, possess or smoke pre- 
pared opium. 

It is conceded by the leirned Govern- 
ment Advocate before us that the respond- 
ent committed no offence under s. 6 or 7 of 
the Act. Unders. 12, the Local Govern- 
ment have framed the Bihar and Orissa 
Opium Smoking Rules of 1928, which were 
published under Notification No, 694, dated 
January 16, 1929. The rules provide for 
the form and manner in which applications 
for registration are to be made and the 
procedure to be followed on such appli- 
cations and for the maintenance of the 
register. Rule 10 contains the conditions 
and restrictions subject to which a regis- 
tered smoker may manufacture, possess or 
smoke prepared opium. Sub-rale (1), r. 10 
prohibits a registered smoker from manu- 
facturing or possessing at one time for 
his personal use more than halfa tola in 
weight of prepared opium. Sub-rule (2) 
provides that if a registered smoker in- 
tends to change his place of residence per- 
manently he shall, before leaving the 
district in which he is registered, report 
such change to the Collector of that district, 
Sub-rule (8) providesthat if a registered 
smoker has changed his place of residence 
permanently, he shall within 30 days of 
such change produce a certified copy of 
his registration before the Collector of 
the district in which he has taken up 
his residence. Rule llis in the following 
terms: 

“Any registered smoker who does not comply with 
any of the conditions prescribed in r, 10; shall, on 
conviction before a Magistrate be punished, (a) for 
breach of sub-r. (1) of the said rule with imprison- 
ment fora term which may extend to one year or 
with fine which may extend to one thousand 
rupees, or with both; (b) for the breach of suh.s, 2 
or sub-r, (3) of the said rule fora term which may 
extend to six months or with fine which may extend to 
two hundred rupees.” 


There isalso a provision for the inflic- 
tion of furtherimprisonment in default of 
payment of any fine that may be imposed 
for breach of sub-rr. (a) and (6). Tho 
question for decision in this appeal is 
whether r. 11 of the rules is ultra vires, 
As has already been indicated, the Act does 
not itself impose a penalty for a breach of 
the terms of a license granted to aregistered 
smoker nor does it expressly empower the 
rule-making authority to provide for such 
penalty. The question, therefore, is whether 
an authority on whom the rule-making 
power has been conferred is authorized to 
create an offence and impose a penalty for 
a breach of the rules. We have not been able 
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tu find any reported cases exactly on the 
point in the decisions of the Couris in 
India, but we have been referred to two 
cases decided in England. The first of 
these is Hall v. Nixon (1). The facts which 
gave rise to that case were as follows: 
Local Boards were empowered by 21& 
22 Vict. C. 98, to make bye-laws with 
respect to Jevels and the construction of new 
streets, the structure of walls of new 
buildings, sufficiency of ventilation and 
with respect tothe drainage of buildings, 
etc., and were further authorized to pro- 
vide for the observance of the bye-laws by 
enacting therein such provisions as they 
might think necessary as to the giving of 
notices, asto the deposit of plans and 
sections by persons intending to lay out 
streets or to construct buildings and as to 
inspection by the Local Board and as to 
the power of the Local Board to remove, 
alter or pull down any work begun, or done 
in contravention of the bye-laws. The 
sixth by-law framied under the power thus 
conferred, required that a person proposing 
to put up anew building should give notice 


to a surveyor of the Board and it was’ 


further provided that the notice should be 
given 14 days before the work began. 
The sixth by-law concluded with the follow- 
ing paragraph. 

“Any person who shall erect any new building 
without giving such notice, and delivering such 
plans and senctions as aforesaid, or without having 
the said plans and sections approved of by the 
Local Board, or in anywise contrary to plans and 
sections which have been approved of by the Local 
Board, shall be liable for each offence to a penalty 
of 40s,” 


TA question arose whether the 
Board acted within 


Local 
its’ powers providing 


for a penalty of a breach of the bye-laws.” 


It was held that the bye-law was intra 
vires. Inthe course of his judgment 
in that case» Mellor, J. referred to 
Young v. Edwards (2), and Hattersley v. 
Barr (8), in which cases it was held that 
an authority on whom had been conferred 
power to make rules had no power to 
create offences and impose penalties for 
those offences. The learned Judge, how- 
ever, stated that he was unable to see the 
reasong for this decision and expressed his 
own view that a bye-law with a penalty 
for disobedience must necessarily be the 
mode of carrying out the Act and, there- 


(4) (1874) 100 B 152; 44 L J M U 51; 32 L T 87; 23 
Wk 612 


(2) (1864) 33 L J MO 227; 9 L T 424; 144 R R 788, 
(3) (1866) 4 H & O 523; 12 Jur. (N. s.) 894; 14 L T 
_ 565; 14W R 864; 143 R R 763, 
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fore, the bye-law was intra vires. Tush 
and Quain, JJ. also delivered judgments 
agreeing with Mellor, J, It is to be observ- 
ed, however, that s. 34 of 21 + 22 Vict, O. 
98 provided that that Act and 11 & 12 
Vict. , O. 63 were to be read together as on 
Act and s. 115 of 11 &12 Vic. ©. 63 
expressly gave power to impose reason- 
able penalties not exceeding £5 for 
any breach of the bye-laws. The next case 
was Queen v. Sankey (4) which arose under 
the Elementary Education Acts (83 & 
34 Vict, ©. 75 and 36 & 37 Vict, O. 
86). These Acts impose a penalty for the 
offence of personating any one entitled to 
vote at the election of a School Board, but 
do not provide for the offence of person 
ation at the voting for a resolution for appli- 
cation for a School Board. An order in 
Council purporting to be made. under these 
Acts, however, imposed a penalty upon any 
one guilty of the latter offence. It was held 
to be ultra vires by Mellor, J. and Lush, J. 


who had taken part inthe decision in Hall. 


v. Nixon (1). Mellor; J. said in the course of 
his judgment : 

“We should be proceeding against all the recog- 
nized principles of construction, if without express 
authority, we were to extend the power ofthe School 
Board Commissioners, so as to enable them to make 
personation en offence without a direct statutory 
authority so to doj? 
and Lush, J. said: 

“I certainly cannot think we are justified in 
holding upon any principle of construction that such 
words convey by implication or give a legislative 
power to create an offence which the statutes have 
refrained from doing. They may have no meaning 
at all for aught I know, but certainly we cannot 
construe words of an ambiguous meaning as conveying 
a power to create a new offence.” 


In the first of these two cases, therefore, 
there was in existence a statutory provision 
authorizing therule-making authority to 
impose a penalty for breach of its bye-laws, 
and the second case is a direct decision 
that without statutory authority there is no 
power to create an offence and impose a 
penalty forit. Inmy view, in the present 
instance, therefore, r. 11, Bihar and Orissa 
Opium Smoking Rules, is ultra vires and the 
respondent has committed no offence for 
which he is liable to imprisonment or fine. 
The appeal is dismissed. 

varma, J.—I agree. 

N. Appeal dismissed. 


(4) (1877) 3 Q B 379; 47 LJ MC 96, 
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MADRAS HIGH COURT 
Second Civil Appeals No. 1082 of 1933 
and Nos. 216 and 217 of 1934 
March 3, 1936 
Brasier, O. J. AND KING, J. 
VENKOBA SAH AND ANOTHER— 
APPELLANTS 
versus 
RANGANAYAKI AMMAL AND OTHERS 

— RESPON DENTS ` 

Hindu Law—Will—Property bequeathed to widow 
and daughter with consent of the only co-parcener— 
Widow agreeing to be maintained by co- parcener— 
Co-parcener mortgaging property—Widow, if can 
challenge it—Right of daughter—Will, validity of-— 
Whether good as family sertiement. 

Where by awill S bequeathed certain properties 
to hig widow and daughter, with the censent of E, 
his co-parcener, the management being entrusted to 
E and E mortgaged the property of the widow who 
consented to be maintained by # in ordinary way : 

Heid, that the widow could not object to the dis- 
posal of property by 44 > 

Held, also, thatthe case of the daughter was òn 
much firmer ground, The will having been execut: 
ed with the consent of the only other co-paicener, 
who was the only person at the time who would be 
adversely affected, though invalid, was enforceable 
as a family settlement or arrangement and “ĉon 
sequently the claim of the daughter would prevail 
over that of mortgagee, Lakshme Chand v. Anandi 
(D and Appan Patrachariar v. Srinivasachariar.(2), 
followed, Subbarami Reddi v. Ramamma (3), distin- 
guished. f hae 

5. O. A. against the decree of the District 
Court, Caingleput. EG Se 

Messrs. K. Bhashyam Iyengar and G. 
Jagadisa Iyer, for the Appellants. 

Messrs. K. Rajah Iyer, 5. Varadarajulu 
Naidu and K. Bhimasankaran, for the 
Respondents. 


Judgment.—These appeals relate to 
certain items of property, which admittedly 
on October 15, 1914, formed part of the joint 
family property of two undivided brotuers, 
Sundara and Hkambara Pandaram. On 
that day Sundara Pandaram who was on 
his death-bed executed what he calls a 
‘will’ (Ex. A), in which certain provisions 
were made for his wife, Ranganayaki, in 
the event of her being unwilling to.iive on 
with her brother-in-law; and for his intant 
dauguter Pattammal, to take effect at the 
time of her marriage. Tuis will was attesied 
by Ekambara, amongst other atlesiors, and 
subsequentiy registered by him. Kkambara, 
however, some years later executed a mort- 
gage in favour of two Chettles, including 
in the security items of property set apart 
in the will for the maintenance of Ranga- 
nayaki and the marriage portion ot Pattam- 
mal. The mortgagees obtained a decree on 
the mortgage and their lights as- decree- 
holders were subsequently purchased in 
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insolvency proceedings by one Venku Sah. 
The question now at issue in these appeals 
is whether tae rights of the widow and 
daughter under the will are to prevail as 
against’ the rights of the heirs of Venku 
Sab. The two Courts below, the learned 
Sub-Judge and the learned District Judge 
of Chingieput, have held against the widow 
and in favour of the daughter, and have 
decreed*that the property claimed by tue 
daughter should oe delivered to her. 
Withregard to the widow's claim, little 
or no separate argument has been addres- 
sed to us. It was held by the learned Sub- 
ordinate Judge that, though she had jn the 
first instance a valid claim under the will, 
she did not elect to live apart from Mkam- 
bara butremained inthe family ard con- 
sented to be muintained in the ordinary 
way by him. She was still so residing at 
the date of the mortgage and relying upon 
certain -rulings to which he refers, the 
leurned.Stibordinate Judge holds that, in 
those cizeumstances she could noi object 
to the mäùner in which Ekambara who was 
maintaining her, might deal with the estate. 
.No attempt whatever was made in the hear- 
ing before-us to challenge the authority or 


a8 a will since Sundara had no power oi 
disposal cver the property with which it 
deals, being still undivided from his bro- 
ther, it -is vahd as a family arrangement lo 
which the consent of the only remaining 
co-parcener Ekambara had been obtained; 
and, being so valid, conferred upon the 
daughter an indefeasible title to succeed 
at the date of her marriage to the pioperty 
set apart for her. The main argumeut 
against this conclusion in the appeal beforc 
us was. that the ‘will? does not purport to 
dispose of the property at all, but is merely 
a record of a promise made by Ekambara 
of what ke agreed to do in certain future 
eventualities. To appreciate this argument 
it will be necessary to set out certain pas» 
sages in-the will. ‘The operative portion of 
the will‘runs as follows; 

“I have got a brother named Ekambara Pandaram. 
All the immovable and the movabic properties and 
outslandiugs of the family, belong to me and my said 
brother equally. Being attacked with asthmu now 
and being apprehensive of my life, i execute this 
will, Imay recover my health by the grace of Sri 
Kachapeswara Swami. Lf, perhaps, I do not recover 
my health, and 1 die, [have mace a request to my 
younger brother to act accordin-; to the under-men- 
tioned particulars, and accordinuly he has complied 
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with it. So, after me, my brother should‘absolutely 


get all my immovable and movable: ptoperties and 
the outstandings and pay off the dues‘and further, 


he should act without fail according to ‘the under- 1 is A 
4 . in the former authority, and it was not 


mentioned arrangement.” ae 

Then follow ‘particulars of arrangement’ 
and the daughter's future is réferred to in 
the following lines:— j 

“As Sri Kachapeswara Bhagayan has given me 
only a female child not named and 14 months old, 
she should be supported properly and my brother 
and my wife Ranganayaki should after (mutual) con- 
sultation get her married to a boy whom they like. 
My brother should give my said daughter jewels for 
Rs. 1,000 as stridhunam. After such marriage, he 
should execute a stridhana deed so that- the said 
female child herself may absolutely get the land 
mentioned in the first schedule in No. 25, Salabogam 
village, Conjeevaram, from son to grandson and so 
on in succession and should also put her in posses- 
sion of the land, In default of my brother doing so 
in the very year of marriage, my said daughter should 
take the same thinking that I have given it to her as 
stridhanam on this very day.” 

Now much of this language, the reference 
to a ‘request’ to Ekambara’s getting ‘all 
my properties absolutely’ and to Ekam- 
para’s executing a siridhanam deed at the 
time of the marriage seems to support the 
argument that this is merely a record ofa 
promise or undertaking by Hkambara; 
but it is of course obvious that whatever 
Sundara might declare in his will he could 
not himself carry out, and must be. carried 
out by Ekambara. Too much stress should 
therefore not be laid- upon the respectful 
language in which Sundara alludes to his 
brother's future actions, And some mean- 
ing must be given to the final phrase, It 
can mean one thing and one thing only, that 
whether kambara carries out his promise 
or not, Sundara definitely declares by this 
document that his daughter shall have title, 
when she marries, to the property in ques- 
tion. If she gets title by means of a deed 
executed by Kkambara so much the better: 
but if not, then the will itself- is intended 

“to be her title deed. We must, therefore, 
hold that by this will Sundara was deli- 
berately disposing of property in favour of 
his daughter. 

That Ekambara consented to this dis- 
posal of the property and that he alone, 
‘apart-from that consent, would ‘at the time 
have been adversely attected by it, is com» 
mon ground, The only question that re- 
‘mains ig whether in these circumstances 
the daughter obtained a good title’ to it. 
We think in view ofthe authorities relied 
upon by the Courts below, and in particular 
Lakshmi Chandy, Anandi (1), and Appan 

(1) 48 A 813;:95 Ind. Oas. 566; 531 A123; AIR 
1926 D O 54; 24 A J7 J 609; 48 OL J 513; 28 Bom 
L R90; SLM LI 02; (1926) M WN 52930 W N 
681; 31 O WN 101 (PO). ` 


Se 
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Patracharier y. Srinivasachariar (2), there 
canbe no doubt that she did No doubt 
it was a life estate alone which was upheld 


upheld as against any stranger purchaser, 
but the principle is clear that, with the 
consent of all his co-sharers, a member of a 
Hindu joint family can grant for his own 
~- purpose a valid mortgage of-so much of the 
. joint family property as would not exceed 
his share on partition. The vital requisite 
here is the consent ol the other co-parceners 
and there seems no good reason why if a 
-mortgage is valid in these circumstances an 
out and out bequest or other alienation 
‘should not also be valid. The second 
ruling in Appan Patrachariar v. Srinivasa- 
chariar (2, is, in our opinion, direct au- 
thority in favour of the daughter. It is there 
held that a father in a Hindu joint family 
can with the consent of his other co-par- 
-ceners bequeath a reasonable portion of his 
‘ancestral property to his-daughter, and this 
decision was given as against a stranger 
purchaser. It is argued that the authority 
of Appan Patrachariar v. Srinivasachariar 
(2), has been somewhat shaken by Sub- 
barami Redi v. Ramamma (3), but we 
are unable to agree that this isso. The 
allimportant feature in that latter case 
was the absence of consent and on p. 828* 
Wallis, C. J. seems to us to approve rather 
than to disapprove of the view that a ‘will’ 
executed with the consent of all other co- 
parceners and not revoked before death 
should be enforcenble as a family settle» 
mentor atrangement. We are accordingly of 
opinion that the decisions of the Courts below 
should be affirmed and all these appeals 
dismissed with costs. 


AD. Appeals dismissed, 


(2) 40 M 1122; 40 Ind. Cas. 118; A IR 1918 Mad. 
531; 32 M L J 364,5 LW 544; (1917) M W N 355; 21 
M L T404. 

(3) 43 M 821; 59 Ind. Cas. 681; A I R 1920 Mad. 637 
12 L W 249; (1920) M W N 529. 


*Pago of 43 M—[Ed]. 
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MADRAS HIGH COURT 
_ Full Bench. 
Second Civil Appeals Nos. 1060 and 1061 
- of 1932 
November 25, 1936 

BURN, KING AND VENKATARAMANA Rao, Jd. 

Ser VUPPALAPATI SURYANARAYA- 

NESWARA JOGI JAGANNADHARAJU 

AND ANOTHER—~APPELLANTS 
ý VETSUS 

RAJA or VIZIANAGAR AM -RESPONDENT 

Water rights—Tank in zemindari supplied by 
stream with natural tributaries—Interference with 
course of tributaries by riparian owner—Mandatory 
injunction, if can be granted against them, 

A tank in the plaintiff's gemindari received water 
through a stream called Pedda Gedda. This stream 
took its rise in a Jeroyti village of the zamin and 
passed through Mukhasa village of the -defendants, 
During its course the stream received supplies from 

four ‘natural streams which took their rise entirely 
within defendants’ village. The course of three of 
these was intercepted by the defendants by putting 
up a bund. It wasfound that both the tank and 
the stream Pedda Gedda belonged both to the plaint- 
iff and the defendants : 

Held, that the interference with such flood of water 
constituted an actionable wrong, the rights of the 
defendants being subject to the right of the plaint- 
iff to have the water of the stream Pedda Gedda and 
its tributaries flow inthe customary manner down 
to him and that the plaintiff was entitled to manda- 
tory injunction to compel the defendant to remove 
B obstruction, Perumal v, Ramaswami (2), refer- 
red to. 


S. C. A. against the decree of the District 
Court of Vizagapatam in A. 5. Nos. 426 
and 442 of 1929, respectively, preferred 
against the decrees of the Court of the 
District Munsif of Vizianagaram in O. 8. 
Nos. 505 and 284 of 1927 respectively. 

Mr. P. Somasundaram, for the Appellants. 

Mr. S. Venkatesa Ayyangar, for the Res- 
pondents. 


Burn, d.—The defendants are the ap- 
pellants. The plaintiff, the Raja of Vizia- 
nagaram filed two suits O. S. No. 284 of 
1927 and O. 5. No. 505 of 192 , the sub- 
ject of which was the supply of water to 
a tunk called Vooracheruvu in the village 
of Kottavalasa in the Vizianagaram zemin- 
dari. The facts have been fully stated 
by the learned District Munsif and by the 
learned District- Judge. The two suits 
were tried together by consent of both 
parties. The zemindar’s complaint was 
that the defendants have interfered with 
the supply of water to Vooracheruvu which 
it received through a stream called Pedda 
Gedda. This siream takes its rise in a 
Jeroyti village ofthe zamin and passes 
through the defendants’ Mukkasa village. 
During its passage through the defendants’ 


village it was receiving tributary supplies 
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. from four-streams which take their risé 


337 


entirely within the defendants’ Village. I 


* or about 1924 the defendants intercepte 


the courses of three of these Streams and 
put up a-long bund so as to form a tank 
thereby ‘cutting off the supply of water 
which was formerly flowing through thes6 
tributaries into the Pedda Gedda. In 
O. S. No. -284 of 1927 the plaintiff prayed 
for a mandatory injunction to compel the 
defendants to remove the obstruction to 
the courses of the natural streams. O. S. 
No. 503 of 192/, was concerned with the 
course of the same stream further south. 
It was alleged by the plaintiff that the 
course of the stream had been diverted 
towards the west and that this diversion 
caused damage to Survey Nos. 17, 18, 19 
and 20 of Kottavalasa and also to the 
Malappali Survey No. 21-B. The plaintiff 
prayed for~a direction in this suit that 
the defendants might be compelled to close 
the portion of the channel newly diverted 
towards the west and to restore it to 
its original condition. ‘The learned District 
Munsif -dismissed both the suits holding 
that the rights claimed by the plaintiff 
were rights of easement and that the 
plaintiff must fail because those rights 


. had been interrupted more than two years 


before the suits were filed. On appeal 
the learned District Judge disagreed with 
the learned District Munsif on this point 
of law and granted the plaintiff the 
mandatory “injunctions which he sought. 
His finding with regard to the applicability 
of s. 15 of the Easements Act has not been 
challenged before us in appeal. 

In 8. A- No. 1060 of 1932 Mr. Soma- 
sundaram who appears for the appellants 
concedes that the findings of facts are 
against him and does not seriously press 
this appeal. It is found as a fact that 
the course of the stream was diverted 
towards the wesi and that the diversion 
has caused damage tothe plaintiff's lands 
and in these circumstances it cannot be 
said that the injunction given by the learn- 
ed District Judge is in any way wrong. 

Mr. Somasundaramw has addressed almost 
the whole of his argument to the question 
of the blocking up of the tributary 
streams with which O.8. No. 284 of 1927 
was concerned. As to this it is found by 
both the lower Courts that the tank 
Voorachernvu andthe stream Pedda Gedda 
which supplies it belong both to the 
plaintiff and to the defendants. Mr. 
Somasundaram has criticised the learned 
District Judge for describing tne plaintiff 
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asa ‘riparian owner’ of the stream. We 
do not think that much turps upon the 
adjective ‘riparian.’ It was definitely ad- 
mitted: by the defendants in their written 
statements in both the suits that the 
plaintiff and the defendants were both 
owners of the tank and of its feeder called 
Pedda Gedda. It is also found as a fact 
that the water of the tributaries was 
flowing in well-defined channels:and that 
these were nalural streams. That being 
so, the plaintiff is entitled to have the 
water flowing in its accustomed course not 
only through the Pedda Gedda but also 
through the tributaries wbich fed it: Vide, 
Perumal v’ Ramaswami (1). Mr. Somasun- 
daram relied upon the fact that these 
tributaries rice on the defendants’ lands 
and that the course of them is entirely 
within the defendants’ lands. But this does 
not’ really improve his position, since 
according to his own admission, he is a 
riparian owner and his rights are limited 
to those of a riparian owner. The cases 
which have been quoted: by Mr. Soma- 
sundaram lay down that a riparian owner 
is not entitled to impound the water flow- 
ing in defined natural channels but is 
entitled cnly to use it as it passes. The 
rights of the defendants, whatever they may 
be, are subject to the right of the plaint- 
iff to have the water of the Pedda Gedda 
and ‘its tributaries flow in the customary 
manner down to him. The learned District 
Judge is quite right in holding that inter- 
ference’ with such flow is an actionable 
wrong, especially in a case like this where 
the flow is totally cut off. We think the 
view of the law taken by the learned 
District Judge is correct. 

The injunction granted by the learned 
Judge orders that the bund of the tank 
newly put up by the defendants shall be 
breached atthe points in the Commissioner's 
plan marked J, 1,11] and LV in order to 
allow the water to flow in its usual courses. 
The plan shows that if breaches are effected 
in the bund at these points, the object 
will be achieved. The injunction granted 
by the learned Judge in O. S. No. 284 of 
1927 seems toug therefore to be proper. 

In the result, both the appeals are 
dismissed with costs. 


AD. ` Appeals dismi 
db ii m 16. | ppeals dismissed. 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 208 of 1934 
July 16, 1936 
BosE, J. 
Seth RAMJIWAN AND otTHeRs— 
APPELLANTS 
versus 
Musammat MAHARANT— RESPONDENT 
Lease—Perpetual lease on annual rent— Registration 
is necessary—Right of landlord to recover rent— How 
established—Practice—Pleadings—Judge should not 


get up new case—Amendment— Whole nature of case 
Eels to be changed—Amendment should not be allow- , 
e 


A perpetual lease of a plot of ground on an annual 
rent can only be made by a registered instrument, 
Ariff v. Jadunath Majumdar (1), relied on. 

Where the right claimed is that of a landlord 
under a perpetual lease, to recover rent,it can be 
established only by the production or prodof.of a 
registered instrument of lease. Anjuman Islami 
Hisamal (2), referred to. 

Cases must be decided on facts pleaded. Judges 
have no power to ignore what is pleaded, and then 
set upa totally different set of facts which, was 
never in the contemplation of either side. ; 

Leave to amend is usually refused when the whole 
nature of the case is changed, and the other side 
may be required to adduce further evidence. Where 
to permit amendment would be to allow the plaint- 
iffs, who brought their claim on the allegation 
of a specific legal relation between the defendant 
and themselves, to alter it and base it on a 
different one, amendment will not be allowed, Sur 
endra Narain Singh v. Bhaital Thakur (4) and Rach-. 
hea Singh v. Upendra Chandra Singh (5), relied on, 


8. C. A. from the appellate decree of 
the Court of the Additional District Judge, 
Hoshangabad, dated March %9, 1934, in 
Civil Appeal No. 52 of 1933 reversing that 
of the Court of the Sub-Judge, Second Ulass, 
Harda, dated November 9, 1933, in Civil Suit 
No. 269 of 1932. 


Messrs. K. B. Tare and R. S. Dabir, fo 
the Appellants. i 


Mr. A. Razak, for the Respondent. 


dJudgment.—The plaintiffs sue for the 
recovery of ground rent on the basis of an 
oral lease whose date is not mentioned. lt 
was said before me that the lease is such 
an old one that its commencement has 
been lost in the musts of anuquity. All 
that the plaintiffs can now say 1S that the 
defendant has been paying an annual 
Tent of Ks. 9 for some 2) years before 
suit, and sothey ask the Court to infer 
that there has been a lease at sume 
point of time which cannot now be 
ascertained. 

The suit was originally filed in the Oourt 
of Small Causes but the plaint was return- 
ed for presentation to the proper Court, - 
because it involved a-question of title. The 


1937 


Claim in that Oourt was for rent of a 
house. This was also the claim -in the 
present suit, but it was later amended, 
and the claim now is for rent not for, the 
house, but forthe plot of ground on which 
the house stands. 

It is clear that the lease pleaded, or 
rather the only inférence which can arise 
out of the facts pleaded, is that 
the lease was a perpetual lease 
on annual rentof Rs 9. A lease of this 
kind can only be made by a registered 
document. It is not pretended that there 
was any such document in this case, nor 
has an alternative case that the lease 
was made before the passing of the Trans- 
fer of Property Act been set up. 25 years 
is the utmost that has been claimed and 
the Act is older than that. Therefore the 
transaction did not pass any title to the 
plaintiffs and conferred no right on him 
to recover rent: Arif v. Jadunath Mazum: 
dar (1). f ` 

It was argued that even if the lease 
goes, the relationship of the landlord and 
tenant can be proved by other means: 
Anjuman Islamia v. Hisamal (2), That is 
perfectly true. Their Lordships of the 
Privy Oouncil themselves point this out in 


the ruling I have just quoted : 

“The respondent can have no such right as he 
claims, unless he can establish it by some means 
operat? ig independently and in violation of the 


Pe wt BO, 

A But what are these other means in this 
case? The right claimed is that of a 
landlord undera perpetual lease. There 
is only one way in which a right of this 
nature can be established and that is by 
the production or proof of a registered 
instrument of lease. 

Anjuman Islumia v. Hisamal (2), merely 
states that an unregistered document of 
lease is admissible for a collateral pur- 
pose, and it was there used to show that 
the defendant's possession was permissive. 
In the present case there is no document 
at all, and if there had been one, the 
purpose cannot be described as collateral. 
The object is to establish the plaintiffs’ 
right to recover a speciic sum of money 
as rent by the landlord that is to establish 
the very title and terms which the law says 
can be effected only by a registered instru- 
ment. That isnot a collateral purpose ; 


nor is it a collateral transaction. It is. 


(1) 58 O 1235 at p. 1241; 131 Ind. Ces. 762; A I R 
1931 P C79; 60M LJ 538; 33 L W 586; 530 L J 359; 
35 C W N 550; 15 R D 354;8 O WN 739; (1931) M W N 
480; Ind. Rul. (1931) PO 154' 33 Bom, L R 913 (P..0,). 

(2) 9 N L R 179 at p. 180; 22 Ind. Cas, 65, 


RAMJIWAN v. MAHARANI (NAG) 


339 


the very purpose for which the suit was 
brought and the very transaction on which 
it is founded: Ramkrishna Jha v. Jainan- 
dan Jha (3), 

It was then argued that if this is so, at 
least the transaction should be regarded as 
a lease for one tyear in the beginning, 
and after that alease from year to year 
for which rent is recoverable. The ruling 
of another Court reported in an unathorised 
publication was quoted in supportof this, 
With all due respect I am unable to agree, 
It is impossible to regard what in effect 
is a pleaof ‘perpetual lease as a trans- 
action of totally different nature. Cases 
must be decided on facts pleaded. Judges 
have no power to ignore waat is pleaded, 
and then set upa totally different set of 
facts which was never in the contemplation 
ofeither side, This aspect of the case 
was not even argued in the Courts below 


.and was suggested here for the first time 


in reply. ; 

The last point taken .was that at least the 
plaintifs shouid be allowed to amend their 
piaiat and claim damages for use and 
occupation. To permit this would be to 
allow the plaintiffs, who brought their claim 
on the allegation of a specific legal re- 
lation between the defendant and them- 
selves, now to alter it and base it on a 
different one. Ordinarily this cannot be 
allowed: Mulla’s Civil Procedure Code 10th 
Ed, p. 550. It was expressly disallow- 
ed by the- Calcutta High Court in two 
cases of this very nature: Surendra Narain 
Singh v. Bhailal Thakur (4) and Rachhea 
Singh v. Upendra Chandra Singh (5). 

Apart from that, Bullen and Leake point 
out in their Precedents of pleading 6th Ed. 
p. 16 that leave to amend is usually refus- 
ed when the whole nature of the case is 
changed, andthe other side may be res 
gured to adduce further evidence. This 
would obviously happen here for the 
amount recovered as damages is not neces» 
sarily the Rs. 9 which is said to have been 
a term of the agreement of perpetual 
lease. dt is too late to ask for amend- 
ment now. 

The plaintiffs’ claim was rightly dismissed 
by the lower Appellate Court. Asthe plain- 
titis" title to the site in suit was challenged, 
I wantto make it clear that there has 
been no decision on that point. The matter 
has been treated asa pure question of law 


(8) 14 Pat. 672 at p. 693; 157 Ind. Cas, 98; ATR 1935 
Pat, 291; 1 B R 715; 16 P L T 451; 8 R P 90 (F, B.), 

(4) 22 O 752 

(5) 27 C 239, 
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on the assumption that the facts given by 
the plaintiffs are true. 


“The appealis dismissed with costa. 
N. Appeal dismissed. 
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MADRAS HIGH COURT 
Appeal against Order No. 135 of 1934 


, and 
. Civil Revision Petition No. 500 of 1934 
: August 31, 1936 
VENKATARAMANA Rao, J. 
-KOTAMREDDI SUBBA REDDI— 
PETITIONER—P LAINTIPR — 
-APPELLANT 
TETSUS 
PERUMAREDDI VENKATANA- 
RASIMMHA REDDY AND OTHERS— 
DEFEN DANTS— RESPONDENTS 

Court Fees Act (VII of 1870), ss. 25 to 21— 
Plaint filed with insuficient court-fee—Duty of 
Court to receive it and allow time to make up defi- 
ciency—Court-fee stamp of proper denomination not 
available—Right of litigant to present plaint with 
court-fee stamps of lesser denomination. 

The Court has no jurisdiction to return a plaint 

resented with an insufficient stamp. It is incum~ 
boat upon the Court to receive it, fix atime within 
which the deficiency should be made up and if it is 
not complied with within the time allowed, to reject 
it. Kolisettt Basavayya v. Mithapalli Venkatapayya 
(1), Narasimha Rao v. Venkata Krishna Rao (2) and 
Achut Ramchandra Pai v. Nagappa Bab Balgaya 
(3), referred to. 

Further there is nothing illegal in permitting a 
plaintiff to file a plaint with stamps of a denomina- 
tion smaller than the one required under the rules 
if the requisite stamps are not available. 


A. against an order of the District Court of 
Nellore, dated February 24, 1934, and made 
in Original Suit (no numbered! and 
Civil Revision Petition under ss, 115 cf 
Act V of 1908 and 107 of the Government 
of India Act to revise the aforesaid 
order. 

Mr. B. Somayya, for the Appellant. 

Messrs. K. Kuppuswamy and A. Viswa- 

natha Dikshithiay, Court Guardian, for the 
Respondents. 
. Judgment.—This is a Civil Miscella- 
neous Appeal against the order of the Dis- 
trict Judge of Nellore refusing to receive 
a plaint. to 

A preliminary objection has been taken 
that no- appeal lies and it is conceded that 
no appeal lies. A revision petition has 
been’ filed and I, therefore, propose to deal 
with the said petition. 

The. suit was to recover a sum of 
Rs. 8,131-13-0 upon a promissory note exe- 
cuted by defendants Nos.1,5 and 8 in 
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favour of the plaintiff and also fora declara- 


tion tbat a certain mortgage executed by - 


the 8th defendant in favour of the 9th de- 
fendant is void and not binding upon the 
creditors of the family of defendants Nos. 1 
to 8. Onthelast date of limitation, that is 
on February 24, 1934, the plaintiff appeared 
to have gone tothe Office of his Pleader 
and asked him to prepare a plaint and 
file the same in Gourt that day. It was 
about 12 noon when, he saw his Pleader. 
The court-fee leviable on the plaintis a 
sum of Re. 710-12-0. It seems that the 
court-fee stamps of the denomination re- 
quired under the rules could only he ob- 
tained fromthe Taluk Office and for that 
purpose the money had tobe psid into 
the Taluk Office before 11-30. a m. So 
the necessary stamps could not be available 
to the plaintiff.. It took nearly 4 P. m. to 
have the plaint prepared and the plaint 
was thereupon presented with a court-fee 
stamp of annas twelve affixed thereon. 
The Sheristedar declined to receive the 
plaint and the matter was brought to the 
notice ofthe learned District Judge who 
also declined to receive the. plaint and 
passed the following order : 


“This plaint not being properly stamped will not 
be received.” | 


Within a few minutes after the said 
order having been passed, the Pleader 
for the plaintiff interviewed the learned 
District Judge in his Chambers and made 
a request to him to grant time till 12 noon 
the next day for supplyiug the deficient 
stamp or ‘permit him to affix court fee 
stamps of a smaller denomination and 
present the plaint within 15 minutes. But 
the learned District Judge refused to 
accede to either request. It seems to me 
that the learned Judge acted illegally in 
declining to receive the plaint. In more 
than one decision of this Courtit has been 
pointed out that the Oourt has no 
jurisdiction toreturn a plaint presented 
with an insufficient stamp. It is incum- 
bent upon the Oourt to receive it, fix a 
time within which the deficiency should 
be made up and if itis not complied with 
within the time allowed, toreject it. Vide 
Kolisetti Basavayya v. Mithapalli Venkata- 
payya (1) and Norasimha Rao v. Venkata 
Krishna Rao (2) where Jackson, J., followed 


Achut Ramchandra Pai v. Nagappa Bab. 


Balbgya (3). Itisrather surprising that 
the office of the District Court should have 

(Q) ATR 1926 Mad. 676; 95 Ind. Cas. 439; (1926) 
MW N 341; 51M LJ 90. | 

(2) (19329) M WAN 104. 

(3) 38 B 41; 21 Ind. Cag, 337; 15 Bom, L R902, , 
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ignored this procedure which has been 
- pointed out by the High Court. Further, 
Ido not see that there is anything illegal 
in permitting a plaintiff to file a plaint with 
stamps of denomination smaller than the 
one required under the rules, if the 
requisite stamps are not available. 
Sections 25 to 27 of the Court Fees Act 
specify the mode of levying fees. Section 
25 says : 

“All fees referred to in sections as chargeable 
uhder this Act shall be collected by Stamps,” 

Section 26 says : 

“The stamps used to denote any fee chargeable 
under this Act shall be impressed or adhesive, or 
partly impressed or partly adhesive, as the Local 
Goverment may, by notification in the Local Official 
Gazette from time to time direct,” - 
and s. 27 gives power to the Local Govern- 
ment to frame rules for regulating the 
supply of stamps or the number of stamps 
to be used for denoting any fee chargeable 
under this Act. : 

The only rulein this behalf which has 
been brought to my notice is the rule 
framed and published by the notification 
No. 76, dated May 19, 1883, as amended 
by Notification, dated February 25, 1924. 
The said rule provides as follows : 

“When, in the case of fees amounting to or 
exceeding Rs. 25, the amount can be denoted by a 
single impressed stamp the fee shall be denoted 
by a single impressed stamp of the required value, 
But ifthe amount cannot be denoted by a single 
impressed stamp or if a single impressed stamp of 
the required value is not available an impressed 
stamp of the next lower value available shall be 
used, and the deficiency shall be made up by the 
use of one or more’ additional impressed stamps 
ofthe next lower values available which may be 
required to make up the exact amount of the fee in 
combination with adhesive stamps to make up 
fractions of less than Rs. 25”. 


There is nothing in this rule which pro- 
hibits the receipt by the Court of a plaint 
with court-fee stamps of a denomination 
lesser than the one required under that 
rule. On the other hand, the rule provides 
that court-fee stamps of a lesser deno- 
mination can be affixed, if the stamp of the 
required value isnot available. From the 
affidavits of both the Pleader and the plain- 
tiff filed in this case, it is quite clear 
that stamps of the required value were not 
available to the plaintiffon that day before 
he could present the plaint in Court. 
Insuch circumstances the Court ought to 
permit the Pleader of the plaintiff to 
affix the necessary stamps in accordance 
with lhe request made by him and receive 
the plaint. The act ofthe Courtin declin- 
ing to receivethe plaintis highly unjust 
and I, therefore, set aside the order of the 
learned District Judge and direct him to 
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receive the plaint and give leave to the 
plaintiff to furnish the deficient stamp 
within one week after the receipt of order 
by the lower Court from this Court. L 
however, direct the plaintiffs to pay a sum 
of Rs. 75 as and for the Advogate’s fee to 
the defendants who are 1epresented by an 
Advocate in this Court and also any other 
costs incurred by them in connection with 
this Civil Revision Petition and the appeal. 
I understand that the Court guardian has 
already been paid the fee that has been 
fixed by the Registrar and I do not 
propose tomake any separate order for 
him. 
4, Order accordingly. 





PATNA HIGH COURT 
Civil Appeal No. 6 of 1935 
October 31, 1935 
MacPHERSON AND MOHAMMAD Noor, JJ. 
Firm JAGANNATH RAI-BHAGWAN DAS 
— DRORER-HOLDER-—-APPELLANT 
versus 
BASISTHA NARAIN SINGH—Jupament- 
pEBTOR—-RESPONDENT 
Hindu Law—Debte—Father taking loan on pro- 

note—Son tmpleaded in suit as member of joint 
family—Decree-holder, if can proceed against person 
of son. 

ri a suit for realisation of a debt due from a 
joint Hindu family and incurred by the kerta 
the person and the personal properties of the other 
members of the family are not liable. The karta 
as such has no power to bind the person or personal 
properties of the junior members of the family. The 
position is exactly the same if the karta happens to 
be the father of the family. The only difference is 
that the sons are liable for the debt incurred by 
the father even if there was no legal necessity pro- 
vided that it was not for illegal or immoral purposes, 
as the sofis are under a pious obligation to pay 
their father's debt. But nothing more than the 
assets of the joint family are liable. Where a dec- 
ree is obtained against the father and son in a suit 
executed by the father, the decree-holder cannot 
proceed against the person of the son who was 
impleaded only as a member of the joint Hindu 
family and was no party to the taking of the loan. 

0. A. from the origina] order of the Sub- 

Judge, | Bhagalpur, dated October 6, 
1934. 


Mr. G. P. Das, for the Appellant. 

Messrs. B. P. Sinha and K. N. Lal, for 
the Respondent. 

Mohammad Noor, J.—This appeal 
arises out of an execution case. The onty 
question involved is whether the appellant 
who is the decree-holder can take out 
a warrant for the arrest of judgment- 
debtor No. 2, Basistha Narain Singh. The 
decree was passed in a simple money 
suit based upon a hand-note executed by 


‘rt ou 
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- the judgment-debter No. 1, Rai Bahadur 
Chandra Ketu Narain Singh. His son, 
judgment-debtor No. 2, was also impleaded 
in the suit as a member of a joint 
Mitakshara Hindu family. Decree was 
passed against both the father and the 
son, A question arose in the course of the 
execution of the decree whether the son 
-was liakle to be arrested. The learned 
Subordinate Judge has held that he was 
not andthe decree-holder has preferred 
an appeal. 5 
In my opinion the view taken by the 
-learned Subordinate Judge is correct. The 
suit was for realisation of a debt due from 
a joint Hindu family and incurred by 
the karta of the family. It has been laid 
down in several cases in this Court that 
in such acase the person and the personal 
properties of the other members of the 
family are not liable. A karta other than 
the father of the family is empowered to 
incur debt and thereby make the family 
property liable for that debt, provided 
the debt was incurred for the legal neces- 
sities of the family; but the karta 
as such has no power to bind the person 
or personal properties of the junior mem- 
bers of the family. The ‘position is exactly 
. the same ifthe karta happened to be the 
father of the fumily. The only difference is 
that the sons are liable for the debt in- 
curred by the father even if there was no 
legal necessity provided that it was not 
for illegal or immoral purposes, as the sons 
are under a pious obligation to pay their 
father's debt. But nothing more than the 
assets cf the joint family are liable. No 
doubt the pious obligation of the son under 
the Sastriac Rules is not confined to the 
assets of the family: but the Courts have 
refused to extend this obligation beyond 
the assets of the family on the principle of 
justice, equity and good conscience. But 
neither the father nor any other karta is 
entitled to make the person and the other 
properties of the junior members of the 
family liable for the debt incurred by 
him. The other members of the family 
can only be personally liable if it be 
shown that they were parties to the debt 
itself, namely, that they themselves contract- 
ed it. Mr.G. P. Das who appeared on 
behalf of the appellant contended that in 
this case the money, which was the subject- 
matter of the suit, was borrowed for carry- 
ing out the family business, of which both 
the father and the son were partners and 
when the father incurred the debt it must 
be taken that the son was also a contract- 
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ing party to the debt. But this was not 
the case of the plaintiff in the suit. A 
reading of the plaint makes it perfectly 
clear that the plaintiff did not implead 
defendant No. 2 on the ground that he 
was himself a party to the taking of that 
loan. He was impleaded as member of 
the joint Hindu Mitakshara family and inno 
other capacity, and that being the case, in 
my opinion the decree-holder is not enti- 
tled to proceed against the person of 
defendant No. 2 who, as is clear from 
the plaint, was no party to the taking 
of the loan. The appeal fails. I would 
dismiss it with costs. 

Macpherson, J.—I entirely agree. I 
have been a party to several decisions to 
the same effect. 

N. Appeal dismissed. 
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‘NAGPUR HIGH COURT 
Civil Revision Application No. 150-B of 1935 
August 26, 1936 
POoLLOOK, J. 
RAMOHANDRA RAMKISAN MARWADI 
; —APPLIOANT 
VETSUS 
R. S. NARAYANDAS SUNDERLAL 
 RATHIMARWADI— Opposite Party 

Civil Procedure Code (Act V of 1908), 0. XXX— 
0. XXX, if applies to a joint Hindu family—‘Partner 
in the Order, meaning of—Abatement——Test to see if 
on death of one defendant suit abates against other 
defendants. 

Order XXX, Civil Procedure Code, does not apply to 
a joint Hindu family and the word ‘partner’ in O. XXX, 
Civil Procedure Code, applies to persons who are 
partners by contract and not by virtue of their per- 
sonal law, andthe word“firm” means a business 
carried on by persons who have contracted todo so 
and does not includea Hinde joint family business. 
Amulakchand v. Babulal (1) and Lalchand Amonmal 
v. M. C, Baid & Co (2), relied on. 

The ordinary test to see if on the death of one 
défendant, the suit abates against the other defen- 
dants is that ifthe continuation of the suit would 
result in conflicting decrees then the suit must abate 
against the other defendants as well, but if there will 
be no such contradiction then it will not abate 
againet all. The position is entirely different when 
one of the plaintifis dies, because ordinarily one joint 
promisee cannot by himself enforce a joint promise 
buteach of several joint promisors is liable to the 
promisee. } 

C. R. App. of the order of the Court of 
the First Sub-Judge, Second Class, Amraoti, 
dated February 21, 1935, in C.S. No. 119 


of 1933 pending. 


Mr. J. R. Mudholkar, for the Applicant. 

Mr. E. M. Joshi, for the Opposite Party. 

Order.—The suit out of which this appli- 
cation for revision arises was instituted 
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against four brothers, who were describ- 
ed as the owners of-the shop called “Shri- 
kishan Hanmant Ram.” Three of them 
were described in the plaint as managers 
of the shop, and there are references in 
the plaint to “the defendant, shop.” The 
fourth brother Ramkishan died on Decem- 
ber 21, 1933, and no application to bring 
his legal representative, who is his son 
Ramchandra, on record was made until 
August 29, 1934. The first question is whe- 
ther the suit abates as against Ramchandra... 

It was held in Amulakchand v. Babu- 
lal (1) and Lalchand Amonmal v. M. C. 
Boid & Co. (2), that O. XXX of the Civil 
Procedure Code, does not apply to a joint 
Hindu family. It seems to me clear that 
the word “partner” in ih's Order applies 
to persons who are partners by contract 
and not by virtue of their personal law, 
and that the word “firm” means a busi- 
ness carried on by persons who have con- 
tracted todoso and does not include-a 
Hindu joint family business. On this point 
I find myselfinentire and respectful agree- 
ment with the reasoning of Buckland, 
A.C. J. in Lalchand Amonmal v. M. C. Boid 
& Co. (2). The decision of the lower Court, 
therefore, that O. XXX, applies and the 
right to sue survives against the surviy- 
ing defendants, as representing the joint 
family firm cannot be sustained. 

The next question then is whether Ram- 
chandra is now represented in the suit. 
None of the defendants has been implead- 
ed as manager of the joint family and the 
presumption would be that Ramkishan, who 
was the eldest brother, was the manager. 
None of the other defendants has any right 
to represent Ramchandra and it, therefore, 
follows that he is unrepresented and that 
the suit has abated as against him. 

Does it then necessarily abate against 
the other defendants ? The ordinary test 
is this :—If the continuation of the suit 
would result in conflicting decrees then 
the suit must abate against the other -de- 
fendants as well, but if there will be no 
such contradiction then it will not abate 
against all. The position is entirely differ- 
ent when one of the plaintiffs dies, because 
ordinarily one joint promisee cannot by 
himself enforce a joint promise, but each of 
several joint promisors is liable to the pro- 
misee. Therefore, there is no reason why 
the plaintiff in this suit should not be allowed 


(1) AT R 1933 Bom. 304; 147 Ind. Cas. 786; 35 Bom. 
L R569; 6 R B 223, 

(2) 61 © 975; 152 Ind Cas. 991; 38 OWN914;AI 
R 1934 Cal 810;7 R O 339, . 
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to sue the other defendants and I hold that 
the suit has not abated against them. 

The application for revision, therefore, 
partially succeeds. Costs in this Court 
will be borne as incurred. 

N. Application allowed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 65 of 1936 
> = March 25, 1936 
A -7 AQHA HAIDAR, J 
Musammét KHADIJA BEGITM-—PLAINTIFE 
Š —APPELLANT 
VETSUS l 
NISAR AHMAD—DegrenDanT -RASPONDENT 

Muhammadan Law—Dower—Condition against 
relinguishment—Relinquishment without complying 
with condition—Whether binding—Practice—Crose- 
examination--Duty of Court—Judge raising point 
against party which is neither pleaded nor proved— 
Propriety of. . i : 

Where a dower deed contained a stipulation that 
ifthe husband desired to have the fixed dower re- 
leased, the release would be invalid in the absence 
of the consent and signatures of the relations of the 
pride, and this was introduced to safeguard the 
interests of the wife : i 

Beld, thatthe condition was valid and that the 
relinquishment inthe absence of the consent in 
writing of the mother and other relations of the 
wife was not binding upon her. h h 

Although a Judge would not be acting strictly ac- 
cording to the rules of judicial practice, if he were 
to take the-work of examining and cross-evamining 
witnesses in his own hand, yet certainly if is his 
duty and privilege to put questions to witnesses in 
order to getatthe truth. Thisis the reason why 
the powers of the Court inthis respect are much 
wider than those of the Oounsel. 

A Judge has no justification under thelaw to 
raise a point against a party which was never 
pleaded and proved and which, according to him 
wasa mere probability and not a fact established 
by legal evidence. i 

7S C. A. from an order of the District 
Judge, Ambala, dated October 12, 1935. 

Mr. Ghulam Jilani, for the Appellant. 

Messrs. Tek Chand and Rattan 


Gupta, for the Respondents. 


Judgment.—This appeal arises out of a 
suit brought by the plaintiff for cancella- 
tion of deed of relinguishment dated August 
17, 1932. The plaintiff isa young woman 
aged about 19. It appears that the plain- 
tif was an orphan with no other near rela- 
tions except her mother who had been look- 
ing after her until she was married. On 
January 19, 1932, the plaintiff was married 
to the defendant and Ra. 1,600 was fixed as 
her prompt dower (mo'ajjal). A formal 
document was executed by the defendant 
on January 11, 1932, and registered on 
January 11, 1932. It ismarked as Ex. Pal. 


Lal 


344 Š 
In this document there is a condition that 
if the executant desired to have the fixed 
dower released, the release would be 
invalid in the absence of the consent and 
signatures of the relations of the bride. 
The parties continued to live amicably for 
a short time but troubles arose and in view 
of the condition already quoted from 
Ex. P-1, one Pandit Jagan Nath, Pleader, 
who does not appear to have been personally 
known to the plaintiff, sent a notice-Hx. D-4 
under a registered cover to Musammat Khair- 
ul-Nisa, the mother, and Musammat Fatima, 
the maternal aunt of the plaintff. This 
notice purports to have been sent by the 
Pleader, Pandit Jagan Nath, under the 
instructions of the plaintiff. In this notice 
it is stated that the plaintiff Musammat 
Khadija Begum was entitledto relinquish 
her dower debt and that no one could have 
any cbjection. to her exercising this right. 
Then the following interesting passage 
occurs in the notice : 

- “As you have by the exercise of undue pressure 
obtained from the husband of my clientan agreement 
in which you have attempted to nullify the valid 
rights of my client contrary to law, therefore, you 
areinformed that my client was not a party to that 
agreement, nor is she bound by the terms thereof.” 

The notice was sent undera registered 
cover and bears the writing “refused to 
take.” It is signed by some one whose 
signatures are illegible and is dated August 
9; 1932. Across the address the word ‘refus- 
éd’ is written in red ink. On August 17, 1932, 
the defendant obtained the deed of relin- 
quiskment (Hx. D-1) from the plaintiff in 
which she is alleged to have relinquised a 
sum of Rs. 1,568 out of Rs. 1,600, the amount 
of the prompt dower fixed under Ex. P. 
This document also recites that the plaintiff 
had full right to relinquish her dower in 
favour of her husband and that the exe- 
cutant had communicated her intention to 
release the dower to her mother Musammat 
Khair-ul-Nisa and her aunt Musammat 
Fatima by means of ‘a registered notice 
through Pandit Jagan Nath, Pleader, cn 
August 8, 1932. This document was regis- 
tered with startling promptitude on the date 
that it was executed. On the same day a 
document (Hix. D-2) was executed in which 
the plaintiff is alleged to have relinquished 
the sum of Rs. 1,568 with her free consent 
and pleasure out of her dower debt, in 
favour of the defendant and limited her 
-claim to Rs. 32 only. This extraordinary 
document (Ex. D-2) is described in the 
context as an affidavit. It does not appear 
tohave been sworn before anybody and was 
also registered on the same day. The lady 
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was not identified before the Sub-Registrar 
by any relation who knew her personally 
and who was in a position to identify her 
but by one Mr. Sri Ram, Advccate. On 
September 30, 1932, the defendant obtained 
a receipt of Rs. 32 also from the plaintiff 
in full satisfaction of the dower that had 
remained outstanding after the deed of 
relinquishment (Ex. D-1). 


The case for the plaintiff is that, after 
obtaining the documents mentioned above 
from her, the defendant turned the plaintiff 
out of his house and that Ex D-1 was obtain- 
ed by the defendant by assuring the plain- 
tiff that he would transfer certain houses to 
herso that she might be able to maintain 
herself properly out of their rent and that 
she had never understood the contents of 
Es. D-1 nor had she any opportunity to 
consult any relation of hers, nor at the time 
of the registration was she accompanied by 
any such relation. She relied upon the 
condition embodied in Ex. P-1 under which 
the defendant could not obtain a release of 
the dower debt in his favour without the 
consent and signatures of her relations. 
In his written statement, excepting para. 1 
of the plaint, the defendant denied the 
allegations contained in the plaint and, 
while admitting Ex. P-1, had the impudence 
to say that he had no knowledge of the 
conditions contained in it. The trial Court 
decreed the plaintiffs suit, but the District 
Judge in an extremely unsatisfactory 
judgment has reversed the decision of the 
trial Court and dismisssed the plaintiff's 
suit. The plaintiff has come up to this Court 
jn second appeal. 


The judgment of the District Judge is 
based upon conjectures; fcr instance, it is 
stated therein that the plaintiff knows a 
little Urdu and has signed the documents 
Exs. D-1 and D-2 and she could have read 
these dccuments before putting her signatures 
onthem. The point is not what a party 
could have done or could not have done, but 
what the party actually did in a particular 
case. Again, the District Judge has noted 
that the plaintiff lived in her husband's 
house for two or three months after execu- 
tion of these documents according to her 
own statement in Court, and, as her mother 
and aunt lived in the Cantonment, she could 
very well have informed them that she had 
executed some such documents. This 
again is not the right way to discredit the 
plaintiff. Then ‘the learned Judge has 
remarked that: 

“Tt is very probable that her husband prevailed 
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upon her to relinquish this heavy sum of dower and 
she consented to it out of natural love and affection.” 

This was not the case of anybody. In 
fact, in answer toa question put by the 
Court, the defendant in his evidence stated 
that he did not know why the plaintiff 
relinquished her claim for dower. The 


Judge had no justification whatever under — 


the law to raise a point against the plaintiff 
which was never pleaded and proved and 
which, according to him, was a mere pro- 
‘bability and not a fact established by legal 
evidence. The District Judge refers to the 
condition in Ex. P.1 according to 
which the defendant could not get any 
amount of dower relinquished, without the 
written consent of the plaintiff's relations. 
He has observed that, in order to comply 
with this condition, the defendant sent a 
registered notice (Ex. D-4) to the plaintiff's 
mother but it was returned to the defendant 
by the Post Office as “refused.” 18 the 
‘opinion of the District Judge, however, this 
‘condition in the dower deed was not binding 
inasmuch as it derogated from the plaintiff's 
tights to give up her dower debt or any 
‘portion thereof. Ido not agree with the 
District Judge in this observation. Itis 
customary for parties while entering into 
-a contract of marriage and executing a deed 
of dower to lay down conditions to which 
‘the parties may agree for regulating 
the future marital relations of the 
‘spouses. For instance a stipulation 
may be made that the husband 
shall not contract a second marriage during 
the existence or continuance of the first. 
Muhammadan Law recognizes polygamy 
‘ina very restricted form, but no one has 
ever seriously challenged the legality of 
such condition on the ground that, as a 
Muhammadar was allowed to marry more 
than one wife, the condition was not valid 
and binding upon him. The condition em- 
bodied in Ex. P-1 was perfectly valid in- 
asmuch -as it was intended to safeguard the 
interests of the wife and, as the District 
Judge himself points out, to avoid “under- 
hand dealings.” There is no evidence 
whatsoever that the notice which was served 
‘by Pandit Jagan Nath upon the ladies was 
ever communicated to them or that they ever 
refused to have anything to do with the matter, 
The sequence of events already narrated 
clearly shows that the defendant had taken 
every precaution which low cunning could 
suggest in order to deprive the plaintiff of 
all her remedies in respect of the release 
of her fixed dower debt, which the defendant 
had obtained from her somehow. Apparent- 
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ly the friends and relations of the plaintiff 
at the time of her marriage had some 
misgivings as to the honesty of the defen- 
dant who is a money-lender by profession and 
had therefore provided safeguards so that 
the plaintiff might not be left entirely at 
the mercy of her husband. 

I therefore hold that the condition was 


valid and that the relinquishment in the 


absence of the consent in writing of the 
mother and other relations of the plaintiff 
was not binding upon her. In this connec- 
tion I cannot help noticing the shady part 
played by Pandit Jagan Nath, Pleader, in 
this case. According to the defendant, 
Pandit Jagan Nath had appearcd in five or 
seven cases for him asa Pleader, He sent 
the notice Ex. D-4 to the mother and mater- 
nal aunt of tke plaintiff on August 8, 1939, 
purporting to act under the instructions of 
the plaintiff. This notice was undoubtedly 
meant to be astep preparatory to obtain- 
ing the deed of relinquishment from the 
plaintiff (Ex. D-1). The plaintiff 
appeared in the witness-box and Pandit 
Jagan Nath, Pleader, appeared for the 
defendant. Hecross-examined the plaintiff 
and succeeded in eliciting from her the 
important statement that she had not had any 
notice served through Pandit Jagan Nath. If 
Pandit Jagan Nath had even the remotest 
conception of the rules of etiquette which 
prevailed in the legal profession, and he wag 
really acting under instructions from the 
plaintiff when he served the notice (Ex. D-4) 
upon the plaintiff's mother and maternal 
aunt, he should not have accepted the case 
for the defendant. Again, after the plaine 
tiff had given answer to his question that 
she never instructed him to serve any notice 
his clear duty as an Advocate was to retire 
from the case and offer himself to the Court 
as witness in order that he might vindicate 
his character as a legal practitioner and 
not allow such a damaging statement ag 
the plaintiff made under his own cross exa- 
mination to gounchallenged. This, however, 
he did not do and T record my thorough disap- 
proval of the part which he has played in the 
whole affair. 1 have not the slightest doubt in 
my mind that Pandit Jagan Nath had sent the 
notice on the instructions of the defendant. 
The Subordinate Judge had put the point 
very mildly for Pandit Jagan Nath in 
the following words: 


“The notice, Ex. P.4, appears to me jtohave been 
sent by Pandit Jagan Nath, Pleader, who now re- 
presents the defendant for the purpose of creating 


-evidence infavour of his client, whom „he bas repres- 


ented in several cases, I cannot believe that it wag 
sent under the plaintiffs instructions,” 


“vt 
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But curiously enough the District Judge 
has added a rider in his judgment by 
observing that the Sub-Judge's criticism 
of the conduct of Pandit Jagan Nath and 
Lala Sri Ram, Advocates, and the Sub-Regis- 
iraris wholly unsupported by evidence or 
circumstance, and he would have done well 
to refrain from such criticism. I have 
already expressed my views as regards 
Pandit Jagan Nath’s conduct. TI asked 
‘repeatedly the learned Counsel for the res- 
pondent in this Court as to what criticiam, 
damaging or otherwise, the Sub-Judge had 
made against L. Sri Ram, Advocate, and 
the Sub-Registrar, but they have not been 
able to point out to me anv passage in the 
judgment where this has been done. 

Again the District Judge has criticised 
the Sub-Judge because in his opinion he 
(the Sub-Judge) “had put queslions to 
witnesses to fill up the lacunas in plaintiff's 
case,” when she was represented by Counsel. 
I find that only two questions were put by 
the Subordinate Judge, one to P. W.No. 3 
and the other to no less a person than the 
defendant himself. The question put to the 
defendant was a very proper question and 
I may point out for the information of the 
District Judge, that, although a Judge 
would not be acting strictly according to 
the rules of judicial practice, if he were 
to take the work of examining and cross- 
examining witnesses in his own hand, yet 
certainly it is his duty and privilege to put 
questions to witnesses in order toget at the 
trutb. This isthe reason why the powers 
of the Courtin this respect are much wider 
-tran these of the Counsel. In my opinion, the 
judgment of the District Judge is wholly 
erroneous. 1, therefore, allow the appeal, 
and setting aside the decree of the lower 
Appellate Court, restore that of the trial 
Court with costs throughout. 

D. Appeal allowed. 
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PATNA HIGH COURT 
Civil Appeals No te 105 and 126 of 


October 13, 1936 
Mosammap Noor AND Manan, JJ. 
OFFICIAL TRUSTEE or BENGAL AND 
ANOTHER-—OBJECTORS—~ APPELLANTS 
versus 
BASDEO BHAGAT AND otazEs— 
PETITIONERS -— RESPONDENTS 
Civil Procedure Code (Act V of 1908), s, 50—E ze- 
cution—Death of judgment-debtor during execution— 
Court which has not passed decree, if can proceed 
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with execution against legal representatives — Proper 
procedure—Practice— Procedure irregular—Court’s 
notice brought to it—Duty of Court. 

On the death of the judgment-debtor during execu- 
tion, the Court which has not passed the decree 
should not proceed with the execution against the 
representatives of the deceased judgment-debtor since 
under the provisions of s. 50, Civil Procedure Code, 
the application for such execution is to be made to 
the Court which passed the decree. Jang Bahadur 
v. Bank of Upper India, Ltd. (2), followed. 

When it is brought to the notice of the Court that 
acertain procedure is irregular, and when the pro- 
ceedings can be regularised by applications to the 
proper Court, the Court should not allow the 
irregular proceeding to continue. 

O. A. from the criginal order of the Sub- 
Judge, Jamtara, dated January 10, 1935. 

Messrs. Sultan Ahmad, S. N. Bose, J.C. 
Sinha (in 104) and Santa Prasad (in 105 
and 126), for the Appellants. 

Messrs. Santa Prasad (in 104) Sultan 
Ahmad, B. N. Miter, S. N. Bose, Jadubans 
Sahay and J.C. Singh (in 105 and 126), for 


the Respondents. 


Mohammad Noor, J.—These three ap- 
peals arise out of a proceeding taken be- 
fore the Subordinate Judge of Jamtara 
in the Santal Pargana for execution of two 
decrees for costs passed by the Privy Coun- 
cil. Tt appears that Maharaja Ram 
Panjan Chakravarty of Hetempur instituted 
before the Subordinate Judge of Dumka 
a mortgage suit against the Ghatwal of 
the Handwe Estate. The suit was trans- 
ferred to the Court of the Subordinate 
Judge of Bhagalpur. During the pendency 
of the suit the Maharaja died and his four 
sons, Kumar Satyaniranjan Chakravarty, 
Mahima Niranjan Ohakravarty, Sada Niran 
jan Chakravarty and Kamla Niranjan 
Chakravarty, who are described in the de- 
cree of the trial Court as executors of the 
estate of the Maharaja, were substituted 
as plaintiffs in his place. The suit was 
decreed. 

There were two appeals in this Court 
against the decree, one on behalf of the 
mother of the Ghatwal and the other on 
behalf of his widow. They were dismissed 
by this Court and the matter was taken 
up tothe Privy Council. There the mort- 
gage suit was entirely dismissed on the 
ground that the Handwe Estate being a 
Government Ghatwali was not alienable. 
The judgment of their Lordships is report- 
ed in Satya Narayan Singh v. Satya Niran- 
jan Chakravarty (1). The defendants were 
awarded costs against the plaintiffs. Later 
on there was an application for review 
before their Lordships which was also 

(1) 3 Pat. 183; 79 Ind. Gas. 825;A I R19¢MP O 
5; 51 TA 37; 28 OW N 351;5 PL T171 (PC): 
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rejected and again there was a decrec 
for cosis. These two decrees are res- 
pectively dated November 23, 1923, and 
January 26, 1926. These decrees, at the 
instance of Basdeo Bhagat and othérs, who 
are respondents in Appeal No. 10! òf'1935, 
and appellants in Appeals Nos. 105 and 126 
of 1935, and who had attached the two de- 
crees in execution of their own decree, 
were transferred for execution to the Court 
of the Subordinate Judge of Jamtara on 
April 3, 1928. 

After the required papers were forward- 
ed to that Court, two out of the four sons 
of the Maharaja of Hetempur, who were 
judgment-debtors in the Privy Council de- 
crees, namely, Mahima Niranjan and 
Kamia Niranjan, died, the former on 
October 2, 1929, and the latter on May 6, 
1931. Application for execution on behalf 
of the attaching creditors for execution of 
the Privy Council decrees was filed before 
the Jamtara Court on June 17,1931. It 
was against the two surviving sons of the 
Maharaja and also against the Official 
Trustee of Bengal as trustee of the estate 
of the deceased Mahima Niranjan and 
Biswa Niranjan, the son of Kamla Niran- 
jan. Various objections to the execution 
of the decrees were raised on behalf of the 
Official Trustees of Bengal and Biswa Niran- 
jan, the chief of them being that the 
execution could not be taken against them 
as they were personal representatives of the 
deceased judgment-debtors and did not re- 
present the estate of the Maharaja which 
‘was represented by the surviving executors 
of his estate. 

Arguments were heard by Mr. Sen, the 
Subordinate Judge, in these objections on 
April 22, 1932, but judgment was not de- 
livered by his successor till January 10, 
1935. In the meantime the other two sons 
of the Maharaja also died, Satya Niranjan 
on August 23, 1933, and Sada Niranjan on 
December 4, 1933. An application was 
made on behalf of the decree-holders (at- 
taching creditors) for bringing Brahma 
Niranjan and Braj Bala Debi, son and widow, 
respectively of Staya Niranjan, and Panka- 
jini Debi, widow of Sada Niranjan, on the 
execution record. Notices were issued and 
various objections to the execution were 
made on their behalf also, the most im- 
portant of them being that they could not 
be proceeded against in the Jamtara Court. 

Mr. Radha Raman Ghosh, who in the 
meantime had succeeded Mr. Sen as Sub- 
ordinate Judge of Jamtara, heard argu- 
ments on the objection of the representa- 


OFFICIAL TRUSTEE OF BENGAL V.BASDEO BHAGAT (PATA) 


347 


tives of Satya Niranjan and Sada Niranjan 
and by one judgment dated January 10, 
1935, disposed of the objections of the Off- 
cial Trustee of Bengal and Biswa Niranjan 
and also of the representatives of Satya 
Niranjan and Sada Niranjan. He disal- 
lowed the objection of the Official Trustee 
of Bengal and Biswa Niranjan, but al- 
lowed that of the representatives of 
Satya Niranjan and Sada Niranjan, hold- 
ing that they could not be substituted in 
the Jamtara Court. Appeal No. 104 of 1935 
is directed against that part of the order 
by which the objection of the Official 
Trustee and Biswa Niranjan was disallowed. 
Appeal No. 105 of 1935 is on behalf of the 
decree-holders (the attaching creditors) 
against that part of the order by which 
the learned Subordinate Judge refused to 
order the substitution of the names of the 
representatives of Satya Niranjan and Sada 
Niranjan on the ground that he had no power 
to do so and that such application should 
be made before the Court which passed the 
decree and in this particular case before 
the learned Subordinate Judge of Bhagalpur 
whose duty it is to execute the decrees of 
the Privy Council. It appears that after 
the order refusing the substitution of the 
representatives of Satya Niranjan and Sada 
Niranjan was passed the attaching creditors 
wanted to proceed sgainst the remaining 
judgment-debtors only. This was dis- 
allowed and as the decree-holders took no 
further steps in the case the learned Sub- 
ordinate Judge dismissed the application 
for execution on April 1, 1935, and Appeal 
No. 126 of 1935 is directed against this dis- 
missal. Now most of the objections taken 
on behalf of the Official Trustee and Biswa 
Niranjan had by the time the judgment was 
delivered become infructions. The chief 
objection of these two was that execution 
could only proceed against the surviving 
executors and not against them who were 
the personal representatives of the deceased 
executors. But by that time the surviving 
executors were also dead. 

It is now conceded by all those who 
appeared on behalf of the representatives 
of the deceased sons of the Maharaja of 
Hetempur that they are in possession of 
his estate and do now represent the estate. 
The only point urged on behalf of the ap- 
pellant in Appeal No. 10! of 1935 which 
is also involved in Appeal No. 105 of 1935 
is whether the learned Subordinate Judge 
of Jamtara could execute the decree after 
the judgment-debtors against whom the 
certificate for execution was granted by 
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the Bhagalpur Court were dead, that is to 
say, whether he could proceed with the 
execution against the representatives of 
the deceased judgment-debtors. Reliance 
has been placed on the decision of their 
Lordships of the Privy Council in Jang 
Bahadur v. Bank of Upper India, Ltd. (2). 
In that case their Lordships pointed out the 
change which was introduced in 1877 in 
the Civil Procedure Code where the words 
“to the Court which passed: the decree” 
were added. These words were not in the 
earlier Code of 1859. Their Lordships have 
held that it is irregular for the Court which 
has not passed the decree to proceed with 
the execution against the representatives 
of a deceased judgment-debtor as under 
the provisions. of s. 50, Civil Procedure 
Oode, the application for such execution is 
to be made to the Court which passed the 
decree. Their Lordships have, however, 
held that if the judgment-debtor waived the 
objection or acquiesced in execution, the 
proceedings are not void because there is 
no want of jurisdiction. In my opinion the 
learned Subordinate Judge has rightly 
pointed out that the questions of acquies- 
cence or of waiver can only arise when 
steps have been taken for execution and 
the Courts are called upon to decide who- 
ther the steps taken should stand or should 
be set aside. We are at a stage when no 
execution’ has been issued. When it is 
brought to the notice of the Court that a 
certain procedure is irregular, and when the 
proceedings can be regularised by applica- 
tions to the proper Court, there is no reason 
why the Court should allow the irregular 
proceeding to continue. The learned Ad- 
vocate for the decree-holdets (attaching cre- 
ditors) has, however, urged that there was 
an acquiescence or waiver on the part of 
the judgment-debtors and therefore they 
are not entitled to raise this objection. 
Now, so far as the representatives of the 
judgment-debtors who died after this filing 
of the execution petition are concerned, 
namely those of Satya Niranjan and Sada 
Niranjan, they had definitely and speci- 
fically objected that execution could not 
proceed against them in the Jamtara Court. 
So far as the other two persons are concerned, 
namely the Official Trustee and Biswa Niran- 
jan, it is truethat they did not specifically 
raise this question before the lawer Court. 
But they raised various objection to the 

(2) 32 O W N 790; 109 Ind. Cas. 4177 A IR 1928 
PO 162; 551A 227; 320 W N 790; 3 Luck 314; 5 


O WN 502; 26 A L J 681; 480 LJ 23; 28 L W 95; 
30 Bom. L R 1373;55 M L J 545; (1928) M W N 863 
P O). 
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execution and it.cannot be said that they 
allowed the execution to proceed and waiv- 
ed the objection or acquiesced in execution. 
The objection was specifically mentioned 
in their’ grounds of appeal to this Court. 
We see no reason why we should allow the 
irregular proceedings to continue, 

The result, therefore, is that Appeal 
No. 104 of 1935 is allowed only on the 
ground that execution could not be taken 
in the Jamtara Court without a fresh 
order by the Bhagalpur Court and’ that the 
decree-holder, if he be so advised, should 
take steps before that Court. The other 
objections on behalf of the appellants which 
have been disallowed by the learned Sub- 
ordinate Judge were not pressed before us. 
On the same ground Appeal No. 105 of 
1935 is dismissed, and so also is Appeal 
No. 126 of 1935 as the execution cannot pro- 
ceed without a fresh order of transfer by 
the Bhagalpur.Court. Under the circum- 
stances of the case we make no order for 
costs. At the hearing of the appeal the ap- 
pellants of 104 of 1935 wanted to place before 
us some more papers which, though not 
formally on the record of the present pro- 
ceedings, are connected with them, as 
Court papers. This was objected~ to on he- 
half of the decree-holders. In view of our 
finding it is not necessary to refer to those 
documents and no order need be passed on 
the petition of the appellant òf Appeal 
No. 104 of 1935. 

Madan, J.—I agree. 

N. Order ‘accordingly. 


CALCUTTA HIGH COURT 
Oivil Revision Petition No. 1430 of 1934 
February 9, 1935 

S. N. Guma, J. ; 
RADHIKA LAL GOSSAMI AND OTHERS 
-~PETITIONERE 


VETSUS 
SATISH CHANDRA SEN MAJUMDAR 
AND ANOTHER—OPpposite Party 

Bengal Tenancy Act (VIII of 1885), s. 26-F—Sale 
of land and treés thereon by occupancy tenant—Full 
consideration received—Trees, whether appurtenant 
to tenancy~Pre-emptor should pay purchaser full 
amount paid by him-~Pre-emption. 

Where an occupancy ryot sells the land and the 
trees thereon and receiveg full consideration for the 
value of these, for enabling the pre-emptor to ex- 
ercise‘his right of pre-emption the transferee from 
the tenant has to be fully compensated in the matter 
of payment made by him for all that is appurten- 
ant to the tenancy and is sold by the tenant in 
possession. As the trees on the holding are appur- 
tenant tothe tenancy, and asthe transferor tenant 
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has received from the. transferee full value of the 
trees standing on the tenancy; the pre-emptor must 
deposit the entire amount of consideration paid to 
the transferee. Syed Abdul Hat v. Syed Abdur 
Rahaman (1), relied on, 


Rule against an order of the Munsif, 
First Court at Maldah. 

Dr. Bijan K. Mukherjee and Mr. Mani Lal 
Bhattacharjee, for the Petitioner. 

Mr. Ramaprosad Mukhopadhya, for the 
Opposite Party. 

Order.—This Rule is directed against 
an order passed by the Munsif, lst Court 
ab Maladh in a proceeding under 
8. 26-F of the Bengal Tenancy Act. 
It was held by the Munsif that the ap- 
plicants for pre-emption, the petitioners in 
this Oourt, were lable to pay full con- 
sideration money for the holding transfer- 
red by the raiyat with a right of occu- 
pancy, as mentioned in the kobala. The 
consideration mentioned in the kobala was 
Rs. 300; Rs. 50 for land and Rs. 250 for 
the trees standing on the land. 

The applicants under s. 26-F, Ben- 
gal Tenancy Act, were under the law re- 
quired to deposit the entire amount of 
consideration or value of the property 
sold, the holding of the transferor; and a 
holding must include all that is apparte- 
nant toit; such appurtenances including 
structures on the holding which are im- 
provements, (as in the case of Syed Abdul 
Hai v. Syed Abdur Rahman (1) and stand- 
ing trees which cannot be separately con- 
sidered from the tenancy. In the present 
case, trees were standing on the land ap- 
Pertaining to the tenancy, and the trans- 
feree from the tenant. had paid full con- 
sideration or value forthe land and trees 
standing on the land; for enabling the pre- 
emptor, therefore, to exercise his right 
under the law the transferee from the 
tenant has to be fully compensated in 
the matter of payment made by him for 
all that was appurtenant to the tenancy 
and was sold by the tenant in possession. 
It was not suggested in the case before 
us, that the property in the trees sold as 
appurtenant toa holding was not in the 
tenant transferor. In the above view of the 
case, as it was not possible to hold that 
the trees on the holding were not 
appurtenant to the tenancy, and regard 
being had to the fact that the transferor 
tenant had received from the transferee 
full value of the trees standing on the 
tenancy, the decision of the Court below 
must, in my judgment, be upheld. The 

‘Rule is discharged. The petitioners are’ 


(1) 39 O W N 64; 60 0 L J399; A I R 1935 Cal, 258, 
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allowed one month's time from the date of 
arrival of the record in the lower Court, 
to carry out the directions of the Gourt. 
On failure to carry out the directions with- 
in the time allowed, the application under 
s, 26-F of the Bengal Tenancy Act made 
by the petitioners will stand dismissed. 

D. Rule discharged. 
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NAGPUR HIGH COURT 
Civil Revision pr ator No. 610 of 
of l 


September 30, 1936 
PoLLOCK, J. 
DASHRATH—Avpiioant 
versus 
KASHIRAM AND ANOTHER — 
—NON-APPLICANTS 

Stampt Act (II of 1899), s. 2 (£) (b)—Document 
entitled promissory note—Held, on construction it 
was ‘bond'—'Not payable to order or bearer, meaning 
of. 
fi document entitled a promissory note contained 
a recital that accounts have boen made and so much 
found due anda promise by the defendant to pay 
this amount to the plaintif on demand. The docu- 
ment was attested by two witnesses and was not 
specifically payable to order or bearer, but there 
were no words indicating an intention that it should 
not be transferable : 

Held, that the document fell within the definition 
of a bond contained in s, 2 (5) (b) of the Stamp Act, 
and the words “ not payable to order or bearer ” 
in that clause must mean “ not on the face of the 
document so payable.” Bankidas v. Tanabai (1), 
Gulabgir v. Nathmall (2) and Govinda v. Hari Bhaoo 
(3), distinguished, Venku v. Sitaram (1) Khetra 
Mohan Saha v Jamini Kanta (5) and Rozaria 
y, Harballabh Onkarjee (6), referred to.' 

U. R. App. against the order of the Court 
of the Small Causes, Katol, dated September 
3, 1936, in C.S. No. 383 of 1936 pending. 

Mr. M. R. Rajkarne, for the Applicant. 

Order.—The question before me is whe- 
ther the document dated June 12, 1933, is 
a promissory note, as the applicant con- 
tends, or a bond, as has been held bythe 
Small Cause Court. The document is en- 
titled a promissory note and contains a 
recital that accounts have been made and 
so much found due anda promise by the 
defendant to pay this amount to the plaintitf 
on demand. The document was attested 
by two witnesses and was not specifically 
payable to order or bearer, but there are no 
words indicating an intention that it should 
no; be transferable. 

I have been referred to the decisions in 
Bankidas v. Tanabai (1), Gulabgir v. Nath- 


G) 23 NL R173; 118 Ind. Oas. 673; A IR 1929 
Nag. 274; Ind, Rul. (1929) Nag. 272. 
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mal (2) and Govinda v. Hari Bhaoo (3). 

Those decisions are easily distinguish- 
able because in the first two the document 
was apparently not attested, and in the 
third, the document was specifically payable 
to order. 'The Small Cause Court held that 
the document fell within the definition of 
“bond” given incl. (b) of s. 2 (5) of the 
Indian Stamp Act which rans as follows:-— 

“Any instrument attested by a witness and not 
payable to order or bearer, whereby a person obliges 
himself to pay money to another”. 

In Venku v. Sitaram (4) adocument in 
much the same terms was held to fall with- 
in the definition in cl. (b) of s 2(5). It is 
contended that that decision can no longer 
be relied on because of the amendment of 
the Negotiable Instruments Act contained 
in Expl. (i) to s. 13 (1) of that Act which 
provides that a promissory note is payable 
to order which is expressed to be payable 


to a particular person and does not contain. 


words prohibiting transfer or indicating 
an intention that it shall not be transfer- 
able. That objection has been met by the 
Calcutta High Court ia Khetra Mohan Saha 
v. Jamini Kanta (5) where it was stated 
that this amendment of the Negotiable 
Instruments Act cannot be read into the 
definition of a bond as contained ins. 
2 (5) (b) of the Stamp Act so as to make an 
instrument, which on the face of it is not 
payable to order, one payable to order by 
virtue of the said explanation and thus to 
take it out of the said definition. In Rozaria 
v. Harballabh Onkarjee, 100 Ind. Oas. 794 (6) 
Findlay, J.C.,held that adocument in much 
the same terms was a. bond though it would 
undoubtedly have been a promissory note 
but for the fact that it was attested by a 
witness. ; 

In my opinion the document falls within 
the definition of a bond contained in s. 2(5) 
(b) of the Stamp Act, and the words “not 
payable to order or bearer” in that clause 
must mean “not on the faceof the docu- 
ment" so payable. 

The application for revision is, therefore, 


dismissed without notice to the non-appli-_ 


cants. 
N. Application dismissed. 
` (2) 137 Ind. Cas. 33; 27 N LR 327; A IR 1932 Nag. 
23; Ind. Rul. (1932) Nag. 53. 
(3) 16 N L J 241; 147 Ind. Cas. 981; AIR 1933 Nag. 
391; 6 R N 150. 
(4) 29 B 82. : 
(5) 54 C 445; 100 Ind. Cas. 630; A IR 1927 Cal. 
ò , 
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LAHORE HIGH COURT | 

Civil Revision Application No. 646 of 1935 

January 8, 1936 
Jal LAL, J. 
BIR BAL—PETITIONER 
versus 
JIWAN SINGH—Opposits# Party. 

Civil Procedure Code (Act V of 1908), O. IX, r, 8— 
Date fixed to depositing adjournment costs--Party 
entitled to receive such costs absenting on such date 
—Oase, if should be dismissed for default—O. IX, 
r. 8,if applicable to such case, 

It isnot necessary fora party to appear in Oourt 
on a day fixed for depositing an adjournment cost 
which the Court had ordered the other party to 
deposit, as he can realise the costs from the Uourt 
subsequently ifthe party ordered to deposit had 
deposited them that. day, and if the case is dismiss- 
ed for default, it should be restored, O. IX, r. 8, Civil 
Procedure Oode, not being applicable to such a 
cage, 

O. R. App. from an order of the District 
Judge, Rawalpindi, dated June 6, 1935 


Mr. Ram Lal Anand I, for the Petitioner. 

Mr. Des Raj Sawhney, for the Opposite 
Party. 

Order.—This is a petition for the revi- 
sion of the order passed on appeal by the 
District Judge of Rawalpindi whereby he 


‘dismissed the petitioner's appeal against an 


order of the trial Judge refusing to restore 
his suit which had been dismissed in default. 
The suit was for the recovery of money due 
on the footing ofa mortgage and had origi- 
nally been decreed by the trial Court 
but had been remanded by the Appellate 
Court on an appeal by the defendant who 
had claimed that some witnesses cited by 
him should be allowed to be produced 
before the trial Judge. On remand of 
the case to the trial Judge, parties- 
appeared before him and finally August 
27, 1934, was fixed as the date on which 
the defendant had to pay Rs. 16 as costs of 
adjournment to the plaintiff. On that date, 
apparently according to the order on the 
record, no other proceedings had to take 
place except possibly the fixing of a 
date for recording the evidence. On that 
day neither the plaintiff nor his Oounsel 
appeared in Court and the suit was dismissed 
in default. On the same day an application 
was made by the petitioner's Counsel for 
the restoration of the suit. Evidence was 
ledon behalf of the plaintiff that he 
could not appear. because he was illand 
this has not been found to bea false alle- 
gation by the Courts below. On the other 
hand the learned District Judge appears 
to accept this allegation to be correct but 
the application has been dismissed on the 
ground that no reason has been shown why 


1937 


the Counsel did not appear when the case 
was called. 

Now it is alleged that the Counsel did 
appearin Court in other cases on that 
day and was throughout present in the 
Bar room, but he did not hear the case 
being called. He did not, however, make 
any statement either at the Bar or in the 
wilness-box or by means of an affidavit to 
the effect that he was present in Court 
wailing forthe case being called and did 
not hear the case being called. It is on 
this ground that boththe trial Judge and 
- the learned District Judge on appeal have 
accepted as true the allegation of the 
defendant that the case had been called 
but nobody appeared. But an affidavit 
was filed bythe Counsel in the Court of 
the District Judge That affidavit was 
not accepted by him and was returned to 
the petitioner. It thus appears that the 
petitioner has not been quite diligent 
about the case. At the same time it does 
appear that there was misunderstanding on 
the part of the Counsel in not appearing in 
Court when the case was called. It isobvious 
that he was present in Court throughout 
the day because the application for res- 
toration was made on the same day and 
this fact lends strong support to the 
allegation that the Counsel was present 
waiting for the case to be called and did not 
hear when the case was called. 

Another point taken by the petitioner's 
Counsel is that the case could not have been 
dismissed in default on August 27, 1934, 
because that day was fixed merely for the 
payment of costs by the defendant and it 
was notreally necessary for the plaintiff to 
appear in Court ashe could have realized 
the costs fromthe Court subsequently if 
the defendant had deposited them that 
day. It is, therefore, contended that to 
such a case O., IX, r. 8, has no appli- 
cation, In my opinion the circumstances 
of this case are such that the petitioner was 
entitled to the restoration of his suit. 

There is another ground raised that 
even if the suit could be dismissed under 
0. 1X, r. 8, it could be dismissed only to 
the extent to which the defendant had 
denied the claim of the plaintiff and that 
as the defendant had admitted a part of 
the plaintiff's claim, the suit should have 
been decreed pro tanto. In view, however 
of the fact that the plaintiff, as I have 
. already stated, has not heen quite dili- 
gent in this case, the restoration of the 
suit should have been directed on the 
payment of costs by him. I accept this 
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petition and set aside the order of the 
learned District Judge and of the 


trial Court refusing to set aside the dis- 
missal of the suit in default, but the 
petitioner, that ig to say, the plaintiff, 
must pay: Rs. 32 (Rupees thirty-two) as 
the costs of the respondent of these 
proceedings irrespective of the result of the 
suit. 
D. Petition accepted. 


NAGPUR HIGH COURT 
Second Civil Appeal No. 222-B of 1934 
September 30, 1936 

RUER, J. 

MOTIRAM AND OTHERS-— APPELLANTS 
versus 

SHENU AND ANOTHER— RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 124— 
Suit for possession of share in Maharki Vatan—Whe- 
ther governed by Art, 124—Amendment—Suit for 
declaration—Amendment seeking reliefs of possession 
and injunction also—Possession consequential on title 
—Amendment should be allowed. 

In the case of a Maharki Vatan, each one claims a 
share for his branch alone to the exclusion of the 
others, and the alternate working of a branch ycar 
by year is also exclusive ofthe others. A suit for 
possession of a share in the Vatan is governed by 
Art. 124, Limitation Act, as the office of Mahar is 
recognised in the Revenue Rules themselves. 

Where the plaintiffs first of all claimed only a 
declaration but sought to amend it by adding re- 
liefs of possession and injunction and the omission 
to claim possession was due to oversight: 

Held, that as possession was consequential on the 
title claimed, amendment ought to be allowed. 


S. C. A. from the appellate decree of the 
Court of the Additional District Judge, 
Khamgaon, dated August 16, 1934, in 0. A, 
No. 4-A of 1934, modifying that of the 
Court of the Additional Sub-Judge, Second 
Class, Malkapur, dated December 23, 1933, 
in 0.8. No. 82 of 1932. 


Mr. R.M. Bhagade, for the Appellants. 
Mr. V. K. Rajwade, for the Respondents. 


Judgment.—This is a defendants’ appeal 
concerning a 5 annas 4 pies in the Mahvrki 
Vatan and the Maharki Inam field No. 20 
of Makodi, and for possession thereof. The 
lower Court decreed the claim, but in 
appeal the relief was reduced to cover 
two annas eight pies share only. It was 
pleaded that amongst other things the 
suit was barred by limitation, and that 
is the question which is now agitated in 
second appeal. 

The plaintifis had first of all claimed 
a declaration only, but on July 23, 1932, 
were allowed to amend the plaint by add- 
ing reliefs of possession and injunction, 
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It is contended that this should not have 
been allowed as it deprived the defend- 
ante of the plea of limitation. The suit 
has been held to be within time, and the 
lower Appellate Court says itis governed 
by Art. 124 of the Indian Limitation Act. 
I do not think that allowing the amend- 
ment was contrary to law or in any way 
irregular. The omission to claim posses- 
sion seems to have been through oversight. 
Possession over the field is consequential 
on the title to the Maharki Vatan. If 
amendment had been refused a separate 
suit for possession was within time, but 
allowing the amendment was the better 
course to adopt, so that the entire dispute 
might be decided in one suit. 

It is said, however,. that Art. 120 applies 
and not Art. 124, because Maharki Vatan 
is neither an office nor hereditary, and 
the article applies only to a claim of an 
entire office. Recognition of the office of 
Mahar is to be found in Revenue Rules 
themselves r. 437 at seq ab pp. 176 to 183 
of the Berar Revenue Manual, Vol. 1, 
Rule 437 speaks of the number of Mahars 
to be maintained in office and r. 441 reads 
as follows :— - 

“If there is a dispute as to the right to office, 
the revenue patel shall make a temporary appoint- 
ment and the parties shall be referred to a Civil 
Court, If the person decided by the Civil Oourt to 
have the right to office is in the opinion of the 
patel of bad charactar or unfit to perform the duties 
of the office, he shall demand that a competent sub- 
stitute be furnished.” 

Rule 442 provides that 

“any person dissatisfied with the patel's order 
andere 441 may apply to the Tehsildar for re- 
Tess. 

While r. 440 provides that on the death 
of a working Mahar appointment shall be 
strictly. in accordance with the custom of 
the village. No other custom except that 
of succession by heredity has been sug- 
gested in this case, and it is quite clear 
. that the revenue authorities, who them- 
selves referred the respondents tc the 
Civil Court, would uphold the decision of 
the Civil Court and personally appoint 
the respondents to work in their turn, 
unless, owing to their bad characler or 
unfitness, they had to give a substitute. 
I find, therefore, that the Vatan falls under 
the term ‘hereditary office.’ 

Appellants’ learned Counsel refers me to 
a paragraph in U.N. Mitra'’s Limitation 
and Prescription, Vol. 2, 6th edition, under 
Art. 124, discussing the question of frac- 
tionul interest to an office. The learned 
- author states his opinion that a division 

' of rights and duties of an office cannot 
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be made with reference to this article 
and says that where several co-trustees or 
co-managers of a public religious office 
hold it in rotation, the possession by one 
trustee in his turn is neither exclusive 
nor adverse to the other trustees. 

The case of a Maharki Vatan is not 
parallel to this, because in it each one 
claims a share for his branch alone tothe 
exclusion of the others, and the alternate 
working of a ‘branch year by year is 
also exclusive of the others. Defendants 
themselves had resisted the suit on the 
ground of their exclusive and adverse 
possession. Even in the case of trustees 
Mitra recognizes that there can be adverse 
Possession as he says in the same para- 
graph: 


“Where there are two distinct branches 
of such trustees, and one of the branches. 


as a whole body holds and possesses the 
office and the properties of the institution 
to the exclusion of the other branch, such 
possession is adverse to the latter.” 

I therefore think that Art. 12: was 
Properly applied and that the case was 
in time. . 

The appeal, therefore, fails and is dis- 
missed with costs. 


Ne Appeal dismissed. 


mammana 


CALCUTTA HIGH COURT 
Letters Patent Appeals Nos. 1 to 5 
of 1935 
March 31, 1936 

e Guna, BARTLEY AND R. O. Mirrae, JJ. 

COLLECTOR or DACOA—-APPELLANT 
versus 

GHOLAM KUDDUS CHOUDHURY 

AND OTHERS—RESPONDENTS 
- Letters Patent (Cal.), cl. 15— Judgment in Land 


Acquisition Appeal, if ‘judgment’ within cl. 15—. 


Land Acquisition Act (I of 1894), as. 18, 30~-Basis of 
valuation—Prospective improvement of land, if can 
be considered—Reasons for arriving at figure, if can 
be specifically stated—Objection to amount but not 
to apportionment—Hffect—Interest of landlord and 
tenant with occupancy rights—Apportionment. 

A judgment of tHe High Court in a case under 
the Land Acquisition Act, is a ‘judgment’ within 
the meaning of cl. 15, Letters Patent (Cal) and is 
appealable. Manavikraman Tirumalpad v Collector 
of Nilgiris (1), Rangoon Botatoung Co. v. Coliector of 
Rangoon (2) and Special Officer, Salsette Building 
Sites v. Dosabhai (3), distinguished, [p. 354, col. 2.) 

In determining the amount of proper compensa- 
tion for land acquired for a particular project 
speculation on the value likely to be conferred on 
the lands taken for a particular project, by the com- 
pletion of the project itself should. be excludel. [p. 
355, col. 2.) ar 


| 


| 
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In all valuation, judicial or otherwise, there must 
be room for inference and inclinations of opinion 
which being more or less conjectural, are diffi- 
cult to reduce to exact reasoning or to explain to 
others; there is more than ordinary room for guesse 
work; and it would be very unfair to require an 
exact exposition of reasons for the conclusions arriv- 
ed at. Secretary of State for Foreign Affairs v. 
Charlesworth Pilling and Co. (9), referred to. [p. 355, 
col. 2; p. 356, col. 1] 


here in proceedings under the Land Acquisition 
Act, the owner of the land has objected under s. 18 
to the amount awarded, but has not objected to the 
apportionment between them, the owner is not entitl- 
ed to an increased amount resulting from his objec- 
tion less the compensation accepted by the tenants, 
but only to such proportion of the increased amount 
as accords with the apportionment awarded; the 
Government and not the owner is entitled to the 
benefit arising from the tenants having accepted 
compensation upon a lower value. Prag Narain v. 
Collector of Agra (10), relied on. [p. 356, cols. 1 & 2.] 

In the matter of determining the value of the two 
different interests, the landlords and the tenants, the 
Position that the tenants on the lands -acquired had 
right of occupancy in the same has to be taken into 
consideration. There is, and can be no rule of gene- 
ral application, applicable to apportionment between 
a landlord and a tenant with a permanent right 
of occupancy; and what is somtimes called a rough 
and ready method of settling the matter of apportion- 
ment has to be.adopted. [p. 356, col 2.] 

L. P. A. against the judgment of Mr. 
Justice Mukerji, and Mr. Justice M. C. 
Ghose, dated March 14, 1935. 

Messrs. Sarat Chandra Basak and Bijan 
Kumar Mukherjee, for the Appellant. 

Messrs. Atul Chanara Gupta, Nurul Hua, 
Hamidul Huq Choudhury (in Nos. 3 and 4), 
Shamsuddin (in Nes. land 5), Rajendra 
“Chandra Guha and Mahendra Kumar 
Ghose (in No. 2), for the Respondents. 

Judgment.—These five appeals are 
under s. 15, Letters Patent, and have 
arisen out of proceedings under the Land 
Acquisition Act. In pursuance of a declara- 
tion, dated December 17, 1928, lands were 
acquired for a project named “Landing 
Grounds for Aeroplanes at Dacca, in the 
village of Dhanmandal, Zillah Dacca.” - The 
village is just outsidethe Municipal limits, 
and the lands acquired were near the other 
lands in the village purchased by private 
owners for residential purposes. The lands 
acquired had tenants on them, having 
rights of occupancy; their landlords had 
lakheraj right in the same. The Collector 
valued the tenants’ interest in the lands 
acquired at Rs. 275 per bigha and the 
lakheraj right of the proprietors at twenty- 
five times the annual rent, and five years’ 
purchase in addition for the loss of selami 
of the net annual profit for rent paid by the 
tenants to the proprietors; the total valua- 
tion of all interests in the lands acquired 
_ was about Re, 450 per bigha. The tenants 
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accepted the Collector's award; there were, 
however, references under s. 18, Land 
Acquisition Act tothe Special Land Ac- 
quisition Judge, on applications made by 
the proprietors claiming increment of the 
valuation of their interest in the lands 
acquired. The proprietors claimed that 
the lands acquired should have been valued 
by the Collector at Rs. 5,000 a bigha. 

The learned Special Land Acquisition 
Judge, on consideration of the materials 
placed before the Court, increased the 
valuation of the lands acquired: that value 
of the lands was estimated by the Judge at 
Rs. 1,150 per bigha. The increase in the 
valuation was based on three transactions 
subsequent to the notification under which the 
lands in question were acquired. The two 
Mirash Pottas, Exs. 1 and 2 in the case, 
according to which the value of the lands 
covered by the documents worked out at 
Rs. 1,350; a deduction was made from that 
valuation, for the reason that the lands 
acquired were at a greater distance from 
the town of Dacca, and, therefore, slightly 
less favourably situated. The thi:d transac- 
tion relied upon by the Judge was an offer 
of which, as it appears from the Judge’s 
judgment itself, the exact terms were nol in 
evidence and in regard to which negotia- 
tions had not been completed. The evi- 
dence relating to this transaction was oral, 
coming from a witness examined on the 
side of the Government; from the parti- 
culars given by the witness in his deposi- 
tion before the Court, the learned Judge 
came tothe conclusion that the total value 
of the land, in regard to the granting of 
a permanent lease negotiations had not 
been completed, was Rs. 1,150 per bigha. 
This plot ofland comprised an area of five 
bighas adjoining thelands acquired. It may 
be noticed also, while referring to the judg- 
ment of the Special Land Acquisition Judge, 
that according to the Judge, the landlords 
claimants before the Court were entitled 
to get the full value of the land less the 
value of the tenant's interest as valued by 
the Collector. The landlords were to get 


. Rs. 875 per bigha as their share of the value 


of the lands acquired. 

The Collector cf Dacca preferred appeals 
to this Court directed against the decision 
of the Special Land Acquisition Judge to 
which reference has been made above. 
The appeals. (Appeals from Original 
Decrees’ Nos. 242 to 247 of 1930) directed 
against that decision, were heard by two 
learned Judges of this Court; one of the six 
appeals (No, 247) was dismissed by the 
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learned Judges, while in the other five 
(Nos. 242 to 246), there-was difference of 
opinion as between ithe. Judges, and those 
appeals were also dismissed in view of the 
provision contained in s. 98, Civil Procedure 
Code. The Collector of Dacca preferred 
these appeals under s. 15, Letters Patent, 
in those five casesin which the opinion of 
the Senior Judge of the Division Bench 
prevailed. 

It is necessary at this stage to give our 
decision on the question of competency of 
these appeals, raised by way of preliminary 
objection. It was urged on behalf of the 
respondents in these appeals that. no appeal 
was permissible under the Letters Patent, 
inasmuch as the decision of ‘the High 
Court ina land acquisition case was not a 
judgment within s. 15 cf the Letters Patent, 
su as to enable a party to file a further 
appeal to the High Court under that provi- 
sion of the law. In support of this position, 
reliance was placed on the decision of the 
Madras High Court given in the year 1918, 
in Manavikraman Tirumalpad v. Collector 
of Nilgiris (1), based principally on the 
judgment of their Lordships of the Judicial 
Committee of the Privy Council, delivered 
in the year 1912, in Rangoon Botatoung Co. 
v. Collector of Rangoon (2) and on the 
- observations of Lord Macnaughten in a 
case decided by the Judicial Committee in 
the year 1913, The Special Officer, Salsette, 
Building Sites v. Dosabhai (3). The provi- 
sions in the Land Acquisition Act con- 
tained in s. 26 of the Act, were, however; 
amended in the year 1921, by the Amend- 
ing Act XIX of 1921. Every award under 
the Land Acquisition Act was to be deemed 
to be a decree, and the statement of the 
grounds of every such award, a judgment 
within the meaning of s. 2, cl. (2) ands. 2, 
el. (9) respectively of the Code of Civil 
Procedure, 1908, (8, 2, Amending Act); 
consequential changes were also introduced 
ins. 54, Land Acquisition Act, providing 
for appeal to His Majesty in Council, subject 
tothe provisions contained ins. 110, Civil 
re Code (Section 3, Amending 

ct). 

The reason for the amendments referred 
to above, was to remove the anomaly 


created by the decision of the Judicial . 


(1) 41 M 943; 49 Ind. Cas, 27; A IR 1919 Mad. 626; 
85 ML J 110; 8 L W 26); 24 M L T 151; (1918) M W N 


540. 
(2) 39 I A 197; 16 Ind. Oas. 188; 400 21;-6 LBR 
_ 150; 16 O W N $61: 12 M LT 195; (1912) M.W N 781; 
6 C L J 245; 23 M L J 276,14 Bom. L R833; 10A L 
J 271; 5 Bar. L T 205 (P_0.).. ; 
(3) 17.0 W N 421; 20 Ind, Oas, 763 (P, O) 
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Committee in Rangoon Botatoung Co. V. 
Collector of Rangoon (2), and to meet the 
observations made in that case by their 
Lordships based on Lord Bramwell’s dictum 
in Sand Bank Charity Trustees v. North 
Straffordshire Ry. Co. (4) that an appeal 
did not exist in the nature cf things; a 
right of appeal from any decision of any 
tribunal must be given by express enact- 
ment; such a right could not be implied. 
By the Amending Act of 1921, the awards of 
Courts made in land acquisilicn cases 
were placed in the same category as decrees, 
and awards are now, after the passing of 
the Amending Act, decrees and orders of 


Civil Courts; and the statements of the 


grounds of such awards are judgments 
within the meaning of the Code of Oivil 
Procedure. The question for consideration 
now is whether a judgment in a land 
acquisition case is a judgment as mentioned 
in cl. 15 of the Letters Patent and the 
question in our judgment must be answered 
in the words’ used by Couch, C. J. in 
Justices of the Peace for Calcutta v. Oriental 
Gas Co. (5): | 

“The ‘judgment’ in cl. 15 means a decision 
which affects the merits of the question bet- 
ween the parties, Ly determining some right or 
liability.” t 

The definition cf “judgment” in Justices 
of the Peace for Calcutta v. Oriental Gas 
Co. (5), must be taken to have received the 
approval of their Lordships of the Judicial 
Committee of the Privy Council by their 
decision in Hurrish Chunder v. Kali 
Sundari (6), which affirmed the decision of 
this Court in Kally Sundari v, Hurrish 
Chunder (7), in which the definition of the: 
word “judgment” contained in Justices of 
the Peace for Calcutta v. Oriental Gas Co. 
(5) was adopted. A- judgment in a land ac- 
quisition case is now under the Code oi Civil 


_ Procedure, and appealable as such, and we 


donot see any reason to give a limited 
meaning of the word as used in the Letters 
Patent. The view taken by the Lahore 
High Court in Har Dial Shaha v. Secretary 
of State (8), was that the Land Acquisition 
Amendment Act (XIX of 1921) did not in 
any way affect the right of appeal from the 
judgment of one Judge to a Division Bench 
under the Letters Patent; the scope of the 
amendment was to extend the right of 

(4) (1877)3Q BD 1, 

(5) 8 B LR 433; 17 W R 364, . 

(6) 9 C 482; 10 I-A 4; 12 CL R 511; 4 Sar, 406; 7 Ind 
Jur. 161 (P. C.) 

(7) 6 O 694; 7 OLR 548, 
af 3 Lah, 420; 69 Ind, Cas, 428; A IR 1923 Lak 
sd t . 
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appeal, and not to curtail any existing 
right. As it was pointed out by the learned 
Judges in the above case, s. 111, Civil 
Procedure Ccde prohibits an appeal to 
His Majesty in Council from the judgment 
of a Single Judge of a High Court 
established by the Letters Patent, and the 
reason of the prohibition was that an 
appeal from such a judgment is provided 
for in the Letters Patent; that an aggrieved 
party should not be permitted to appeal to 
His Majesty in Council, but that he should 
in the first instance appeal under the 
Letters Patent, tothe other Judges of the 
High Court. As indicated above, the words 
“judgment” as used ins. 15 of the Letters 
Patent, must, in our judgment, be held to 
include all judgments affecting the merits 
of the question between parties before the 
Court, by determining some right or 
liability; and by the express provision 
contained inthe Amending Act of 1921, a 
judgment includes a judgment in a land 
acquisition case. The appeals preferred by 
the Collector of Dacca in the case before us 
are competent. 

On the merits of the appeals it must 
be stated at the outset that one of the 
learned Judges of this Court was of opi- 
nion that the decision of the Special 
Land Acquisition Judge valuing the lands 
acquired in the cases before us, at Rs. 1,150 
per bigha, should be accepted. In 
the opinion of the other Judge, it would 
be amply genercus to the landlords claim- 
ants for compensation, if the market value 
of the lands was fixed at Rs, 930 per bigha. 
Regard being had tothe position indicat- 
ed above, the appellant before us cannot 
be allowed to challenge the valuation of 
the lands acquired atthe rate of Rs. 960 
per bigha, It must be conceded, as it has 
been conceded by the learned Senior Gov- 
ernment Pleader that there was agree- 
ment as between the learned Judges of the 
Division Bench to this extent, that the 
Collector's valuation of the Jands must be 
increased from Rs. 450 to Rs. 960 per bigha. 
The question arising for consideration in 
these appeals is whether on the materials 
on the record, any further increase in the 
valuation of lands as mentioned above, 
could be allowed. In our judgment, no such 
increase would be justifiable. In the first 
“place there isnoreason why the market 
value as indicated in the documents, Exs. A 
and B inthe case of lands lying imme- 
diately to the north of the acquired lands, 
should be kept out of consideration and 

preference given to the value of lands de- 
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ducible from the two other transactions 
evidenced by Exs. 1 and 2, and from an 
offer of a permanent lease of which the 
exact terms were not in evidence and ref 
lating to which there is no evidence other 
than the statement bya witness examined 
in Court, a transaction which admittedly 
was not complete even after more than a 
year after the date of the publication of 
the declaration for acquisition of lands. 
The transaction evidenced by Exs. 1 and 
2 relates to a time more then a moath 
after the publication of declaration under 
the Land Acquisition Act for the acquisi- 
tion of landsin the case before us. 

The law requires that the market value 
of lands acquired is to ba determined as 
it was at the time of the publication 
of the notification under s 4, Land 
Acquisition Act. [s. 23 (1) Land Aequisi- 
tion Act]: and in the case before us, 
there was no special reason for relying on 
transactions after the publication of the 
declaration for acquisition of lands, and 
giving them preference over Exs. A and 
B on which the Collectors valuation was 
based. Itis, however, unnecessary to pur- 
sue the matter any further, as both the 
learned Judges constituting the Division 
Bench must be presumed to have relied 
upon the basis of valuation afforded by 
transactions to which reference has been 
made above, and the increase in valuation 
to the extent of Rs. 980 per bigha must 
be accepted by us, based presumably upon 
these transactions and the oral evidence 
in the cases before us. In accepting the 
figure Rs. 960 as we are bound to do, we 
desire to express our opinion, in the words 
used by Lord Hobhouse in Szeretary of 
State for Foreign Affairs v. Charlesworth, 
Pilling and Co. (9), that both the learned 
Judges of this Coult appear to have ad- 
mitted into their minds those very conside- 
rations which the law directs to exclude, 
namely, speculation on the value likely to be 
conferred on the lands taken for a particu- 
lar project, by the completion of the pro- 
ject itself. 

The position, however, must be recog- 
nised, aS was pointed out by their Lord- 
ships of the Judicial Committee of the 
Privy Oouncil in the cases mentioned above, 
that in all valuation, judicial or otherwise, 
there must be room for inference and 
inclinations of opinion which being more 
or less conjectural, or difficult to reduce to 
exact reasoning or to explain to others, 
there is more than ordinary room for guesse 

(9) 26 B 1; 28 I A 121; 8 Sar 1(P,0,), 
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work ; and it would be very unfair to re- 
quire an exact exposition of reasons for 
the conclusions arrived at. Onthe mate- 
rials before us, we fix the market value 
of the lands acquired in the cases before 
us, at the rate of Rs. 960 per bigha, as men- 
tioned in the judgment of one of the learn- 
ed Judges of this Court, as, in our opinion, 
no increase on, that figure could be held to 
be justifiable. The valuation of Rs. 960 
per bigha, as mentioned above, represents 
the value of proprietor's interestin the 
lands acquired on the one hand, and that 
of the tenants on the lands on the other. 
The value of the lands being determined 
as a whole, the question of the apportion- 
ment of the compensation awarded, had 
to be taken into consideration with refer- 
ence tothe interests of different degrees 
as amongst the claimants. The Collec- 
tor’s basis of calculation of the two differ- 
ent interestsin the cases before us shows 
that the valuation of the tenants’ share of 
the compensation money based on average 
price pad on landsin the immediate 
neighbourhood as represented by the 
transactions evidenced by Exs.A and B 
was Rs. 275 per bigha, out of the total 
valuation .of about Rs. 450 per bigha as a 
whole, representing the value of the two 
different interests in the lands. The Spe- 
cial Land Acquisition Judge increased the 
valuation as a whole, from about Rs. 450 
“to Rs. 1,150 per bigha ; and as the tenant 
has not applied for any reference under 
s. 18, Land Acquisition Act, against the 
valuation of the Collector, the «landlords 
were held by the Judge to be entitled to 
get the full value of the land, less the 
value of the tenants’ interest, namely, 
Rs. 275 per bigha,i. e> Rs. 875 per bigha, 
as their share of the compensation money 
for the lands acquired. 
` One of the learned Judges of this Court 
affirms the decision of the learned Spe- 
cial Land Acquisition Judge mentioned 
above, while the other ‘learned Judge of 
the Division Bench expressed the opinion 
that the view taken by the Judge in the 
Court below was notsound. Inour judg- 
ment, the question arising for considera- 
tion on this part of the cage must be de- 
cided in accordance with the rule laid down 
-. by their Lordships of the Judicial Com- 
mittee of the Privy Council in Prag Narain 


v. Collector of Agra (10), that where in 
(10) b9 I A 155; 136 Ind. Oas. 449; AIR 1932 P O 
102; 54 A 286; Ind Rul, (1932) PO 113; 9 O W N-423; 
36.6 WN 579; 62 M L Jd .682; 55 O.L J 318: 34 Bom, 
- U R885; 35 L W 812; (1932) A L J 741; (1932) MW N 
758 P Q) ms E 
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proceedings under the Land Acquisition Act, 
the owner of the land has objected under 
8. 18, to the amount awarded, but bas not 
objected to the apportionment between 
them, the owner is not entitled to an in- 
creased amount resulting from his objec- 
tion less the compensetion accepted by the 
tenants, but only to such proportion of the 
increased amount as accords with the ap- 
portionment awarded ; the Government and 
not the owner is entitled to the benefit 
arising from the tenants having accepted 
compensation upon a lower value. The 
above rule is in consonance with what was 
held by the Judicial Committee in Rohan 
Lal v. Collector of Etah (11). In the case 
before us, there was,in the words of Lord 
Russell of Killowen in Prag Narain v. Col- 
lector of Agra (10), no foundation for the 
landlords’ claim to be entitled to extra 
amount which the tenants might have re- 
ceived if they had not accepted the lower 
valuation and the landlords were, there- 
fore, only entitled to their share of the 
compensation money, so much of the value 
of the lands acquired, as represents their 
interest in ihe same. In the matter of de- 
terming the value of the two different inter- 
ests, the landlords and the tenan‘s, the 
position thatthe tenants on the lands ac- 
quired had right of occupancy in the same 
has to be taken into consideration. 

There is no doubt that there is, and can 
be no rule of general application, applica- 
ble to apportionment between a landlord 
and a tenant witha permanent right of 
occupancy ; and what is sometimes called 
a rough and ready method of settling the 
matter of apportionment has to be adopted.: 
In view of allthe circumstances. that have 
to be taken into consideration in the matter 
of rights conferred with rights of occupancy, 
itis not,in our judgment, unreasonable to 
hold in the cases before us that the land- 
lords claimants for ccmpensation: who ap- 
plied for a reference under s. 18, Land 
Acquisition Act, for increased valuation, 
were entitled to get two-tifths of the value 
of the entire interest in the lands acquired, 
which is fixed at Rs. 960 per bigha. In the 
result, the appeals are allowed in the man- 
ner indicated above. The Collector's, Valu- 
ation of the lands acquired in the cases 
before us is increased to Rs. 960 per bigha, 
representing the valuation of the landlords’ 
and tenants’ interests. in the same. The 
landlords claimants are held entitled to get 
two-fifths of the increased valuation of 


` (11) 51 A 765; 117 Ind, Cas, 612; ATR 1929 All, 525; 
(1928) A L J 522; 13 R D 496, i ee: 
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Rs. 960, the statutory compensation 15 per 
cent. allowed by law being added to the 
same. 

The appellant is entitled to get his costs 
in these appeals, and in the appeals heard 
by the Division Bench of this Court, as 
also in the reference cases before the Spe- 
cial Land Acquisition Judge, in proportion 
to his success. í 

N. Appeal allowed. 


m, ` 


BOMBAY HIGH COURT 
First Civil Appeal No. 146 of 1931 
August 19, 1936 
BROOMFIELD AND TYABJI, JJ. 
SECRETARY or STATE-—APPELLANT 


versus 
NARAYANRAO GANPATRAO 
VINCHURKAR—RESPONDENT. ` 

Bombay Revenue Jurisdiction Act (X of 1876), 
as. 4 (£), 5 (a)—Civil Court, jurisdiction of —Suit by 
saranjamdar against Government for recovery of ain 
Chillar wrongly credited by Government, whether 
barred. 

Where plaintiffs saranjamdars institute a suit in 
a QOivil Court against Government, for recovery of 
ain chillar wrongly credited by Government, plaint- 
iffs are not claiming to hold land. They are 
grantees of the revenue, not of the land, and these 
suits have nothing to do with land revenue claimed 
from or paid by the pliintiffs Section 4 (7), Bombay 
Revenue Jurigdiction Act, itself cannot apply and 
the suit isnot barred under that ssetion or s. 5 (a). 
The chillar fund may no doubt besaidto be pay- 
able out of the land revenue, but when cl. (f) of s. 4 
refers to claims ‘against Government to recsive pay- 
ments payable out of the land revenue, it must 
mean payable out of the land revenue which is 
itself payable to Government. The clause cannot 
have been intended to bar a suit by an alienee of 
the land revenue to recover sams wrongly deducted 
from the lend revenus payable to him. 


F.C. A. against the decision of the First 
Class Sub-Judge, Nasik, in R. G. Suit 
No. 487 of 1926. 


Mr. P. B. Shingne, for the Appellant. 
Messrs. H. C. Coyaje2 and D.G. Dalvi, 
for the Respondent. 


Broomfield, J.—These are appeals by 
Government in two companion suits by the 
representatives of the two branches of the 
Viochurkar family to. recover certain sums 
which Government have deducted from 
the revenue of the plaintiffs’ saranjam 
villages in the Nasik District for eleven 
years before the suits. The original grant 
to plaintiffs’ ancestors was in 1763. Bat 
in 1892 Government resumed the saranjam 
and restored one-half of it only including 
the: villages in suit tothe plaintiffs. Both 


} the. original grant and the re-grant in 1892 
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were subject to the liability to pay certain 
allowances called kadim hakks and other 
village expenses. For the payment of these 
charges, six per cent. of the revenue of the 
villages, after deduction of remission, if 
any, is set apart. This fund is called the 
chillar. If any balance remains after 
payment of the hakks and expenses it is 
called the ain chillar or net chillar. The 
sums which plaintiffs claim to recover in 
these suits amounting in the one case to 
Rs. 10,438 and in the other to Rs. 12,909 
are in respect of items of ain chillar from 
1916 to 1927. 

The way in which these moneys came 
to be deducted by Government from the 
revenues of the plaintiffs’ villages was 
this: Prior to 1897 Government appear 
to have taken the view that the holders of 
alienated villages, whether inamdars or 
saranjamdars, were entitled to receive the 
whole revenue collected by the village 
officers, to pay thereout the kadim al- 
lowances and other village expenses and 
to keep the balance, if any, of the fund ear- 
marked for the purpose. Butin 1897 there 
was a Government Resolution which direct- 
ed .that the practice should be changed 
and that the village officer should dedu3t 
the kadim allowances before paying the 
revenue to the inamdars or saranjamidars 
and remit the amount fo the Government 
Treasury. It is by no means clear that 
this would in any way affect the item of 
ain chillar, wnich, as already stated, was 
the balance of the six per cent. of the re- 
venue after payment of the expenses. In 
any case the orders contained in the Gov- 
ernment Resolution were not carried out, 
at any rate in the villages of this saran- 
jam, and untilthe year 1918 the whole of 
the revenue continued to be paid to the 
saranjamdars who expended what was 
necessary for the kadim allowances and 
other village expenses, and presumably 
kept the balance, the ain chillar, for them- 
selves. In 1916, however, the Oollector 
issued orders to the village officers that 
the balance of the chillar fund remaining 
after payment of the kadim hakk: was not 
to be paid to the jahagirdars but remitted 
to the Government Treasury. Saveral 
inamdars brought suits challenging this 
order and were successful. this Court hold» 
ing in Vasantrao Narayanrao v. Szeretary 
of State, F. A. No. 29 af 1921, decided by 
Macleod, O. J. and Ooyajee, J., on Febru- 
ary 7, 1922,.that the inamdars were 
entitled under the grants to administer the 
chillar fund. On the other hand a suit 
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by a saranjamdar, that of Jalalpur in the 
Nasik District, was not successful. This 
Court held in Shrimant Dhairyasheelrao 
Yeshwantrao Powar v.-Collector of Nasik, 
F. A. No. 244 of 1921, decided by 
Macleod, C. J. and Crump, J., on April 6, 
1923, that he had no rights over the chillar 
fund because the re-grant of the saranjam 
to him wag silent on the point and because 
ihe practice of the saranjam, which in the 
absente of any cther evidence was the 
best index to the meaning of the grant had 
been jnconsistént with his claim. In 1923 
there was a new Government resolution 
ordering a return to the od -practice in 
the case of inam villages. But the orders 
were not modified in the case of saranjam 
villages, and the amount cf ain chillar 
was remitted to the Government Treasury 
and not paid to the saranjamdars. 
Plaintifis failing to get redress from Gov- 
ernment then brought these suits, one in 
1926 and the other in 1928. 

The plaintiffs claim to recover the sums 
which they allege have been wrongly 
credited to Government and also pray for 
an injunction against that recovery by 
Government of these sums in future. The 
basis of their claim is that they are 
saranjamdars, the grantees of the revenue 
of the villages., They do not allege any 
kadim hakk in respect of the chillar, nor 
need ihey do se. The ain chillar is not 
a specific grant like a kadim hakk. It is, 
as I have explained, merely the balance of 
the six per cent. fund Jeft after Payment 
of hakks and expenses. How and when the 
practice of setting apart six per cent. of 
the revenue for these purposés arose there 
is no evidence at all to show. 
it is clear that the saranjamdars were 
under a liability to pay the kadim hakks, 
and although they may also have been 
liable to incur expenditure on other village 
expenses, there jg no evidence whatever 
to show that they were under any liability 
to set apart six per cent. of the revenues of 
their villages for these purposes. The suits 
were defended by Government, firstly, on 
. the ground that they are barred by cl. (f) 
of s. 4 Revenus Jurisdiction Act; second- 
ly, on the ground that the chillar fund was 
excluded from ike grant to the p'aintiffs 
in 1892. It was also contended thatin any 
event the plaintiffs cannot claim arrears 
of ain chillar for eleven years. 

On the merits, gecording to the ratio 
decidendt in Shrimant Dhairyasheelrao 
Yeshwantrao Powar y, Collector of Nasik, 
F. Ar No 244 of 1921, decided by Macleod, 
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0, J. and Crump, J., on April 6, 1923, 
the plaintiffs’ clam would seem to be clear 
enough. It is true that there is nothing 
in the grant of 1892 (Ex. 178) about the 
right to administer the chillarfund, but that 
silence under the circumstances is in the 
plaintiffs’ favour. Government rely on the 
fact that the kadim inams were deducted 
from the gross revenue of the villages in 
calculating the value for division, That > 
of course had to be done if an equal divi- 
sion of fevenue was intended, as it manifest- 
ly was. The kadim inams were liabilities, 
not assets. It is contended that the figures 
of the average revenue of the various 
villages, given in the correspondence 
prefixed to the Government resolution, were 
arrived at after deduction of the whole 
chillar fund of six per cent. and not only 
after deduction of the amounts of the kadim 
inams. I am not sure that the evidence 
is sufficient to make that clear, but even 
assuming that that was the case, it does 
not, in my opinion, make any difference ; 
for what was granted to the plaintiffs was 
not the amount of revenue mentioned in 
the Commissioner’s letter, but half the 
saranjam consisting of twenty-four vil- 
lages. To suppose that Government intend- 
ed toreserve to itself any portion of tke 
revenae of those villages would be con- 
trary to the whole tenor of the correspon- 
dence and of the Government resolution. 
Indeed no such idea can have been in the 
mind of Government at all at that time. It 
was not until 1897, five years after the 
grant of the saranjam, that orders were 
issued about crediting the amount of the 
kadim hakks in the Treasury, and it was not 
till 1916 that it occurred to the Collector 
to question the saranjamdars’ right to the 
ain chillar. From 1763 to 1916 the saran- 


-jamdars administered the chillar fand, so 


that the practice of the saranjam, “the best 
index of the meaning of the grant,” is 
entirely in plaintiffs’ favour. 
Section 4 (f), Revenue Jurisdiction Act, 
bars the jurisdiction of the Civil Courts to 
entertain claims against Government to 
hold land wholly or partially free from 
payment of land revenue, or to receive pay- 
ments charged on or payable out of tke 
land revenue. The learned trial Judge was 
apparently of opinion that the cuse might 
come under this c!nuse but that it was 
taken out of it by the proviso tos. 4 and 
also by s. 5, sub-s. (a). In my opinion 
neither the provisos tos. 4 nor s. 5 (a) 
have any application to the present case. 
The plaintifs are not claiming ta hold 
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land. They are grantees of the revenue, 
not of the land, and these suits have noth- 
ing todo with land revenue claimed from 
or paid by the plaintiffs. But the point 
18 thats. 4 (f) itself cannot apply. The 
ehillar fund may no doubt be said to be 
payable out of the land revenue, but when 
this clause refers.to claims against Govera- 
ment to receive payments payable out of 
the land revenue, it must mean payable out 
of the land revenue which is itself payable 
to Government.. The c!ause cannot have 
been intended to bar a suil by an alienee 
of the land revenue to recover sums wrongly 
deducted from the land revenue payable 


to him. Ifso, Government might orler the’ 


whole of the plaintiffs’ revenue io, be credite 
ed to Goverament and they would have 
no redress. As Mr. Coyajee who appears 
for the respondents has pointed ow, land 
revenue is defined for the purposes of the 
Act in s 3 as meaning all sums and 
payments received or claimable by or on 
behalf of Government. There is, ttherefore, 
no ground for holding that these suits are 
barred by the Revenue Jurisdiction Act. 
That lenves only the question of the 
number of years for which the plaintiffs 
are entitled to claim arrears. The cən- 
tention on behalf of Government is that 
they are enlitled to arrears for three years 
only under Art. 62 or Art. 63, Limitation 
Act. It has not been necesszry to go into 
question because Mr. Coyajee on behalt of 
ihe plaintiffs kas stated that he agrees to 
accept the contention of Government that 
arrears for three years onlv should be 
decreed. The result is that the decrees of 
the lower Court will be modified by re- 
ducing the amounts awarded to the arrears 
for three years before suit. The appel- 
Janis must pay the pluintiffs their costs in 
both Courts in proportion t> the amounts 


decreed. Cross-objections are dismissed with ` 


costs. 
Tyabji, J.—I agree. 
N. Decree modified. 


ALLAHABAD HIGH COURT. 
Civil Revision Application No. 365 of 1938 
February 16, 1937 
Nrawat Untat, J. | 
DEO SARAN SING H—PLAINTIHE 
. —APPLICANT 
VETSUSs 
LOKNATH RAI AND anorase—DerenpiNnts 


| “OFrositn Party 
Asmitattan Aoi (LE of 1008), suk, 2, Art, 88a 
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Applicability—Suit against deceased person repre- 
sented by his sons, basedon single bond—Art. 68, if 
applies—-Test for applicability of Art. 66—It is 
immaterial whether defendants are original obligors 
or their legai representatives. 

Article 66, Limitation Act, is not limited toa suit 
brought against the executant himself but can be 
extended to a suit against his sons or other legal 
representatives, Where the suit is in substanco 
against the deceased who is represented by his 
sons and the decree if passed, will be against his 
assets which include, by the operation of 9. 53 of the 
Civil Procedure Code, joint family property in the 
hands of the sons, it is governed by Art. 66. The 
article makes no reference to the person against 
whom the suit is brought. To attract the applica- 
tion of the article all that ie necessary to show is 
that the suit is based “on a single bond where a 
date is specified for payment," whoever may he 
the person against whom the hond is sought to he 
enforced. It is perfectly immaterial whather the 
defendants are the original obligora or their legal 
representatives, s2 long as the suit is on the bond 
itself. Narsing Misra v. Lalji Misra (1), dis- 
tinguished. 


O. R. App. against the order of the 
Judge of Small Cause Court of Ghazipur, 
dated July 11, 1936. 


Mr. Ambika Prasad, for the Applicant. 
Mr. S. N. Verma, for the Opposite Parties. 


Judgment.—This is a revision under 
s. 25, Small Cause Courts Act, by the 
plaintif, whose suit has been dismissed 
by tke lower Court as barred by limita- 
tion. The facts, which are no longer in 
dispute, are that the bond in suit was 
executed by Narain, the deceased father 
of the defendants, on June 17,1928. The 
bond provides for payment before May 31, 
1631, The suit was brought on April 28, 
1936, that is, more than three years from 
the date fixed for payment. The lower 
Court applied Art. 66 of the Limitation Act 
and held thatthe suit was barred. It is 
contended by the defendants that Art. 66 
applies to cases in which a suit is brought 
against the executant of the bond himself 
and does not apply toa case in which it 
is brought against his sons for enforce- 
ment of their pious obligation to pay the 
debt of their father. I shall presently cx- 
plain the case of this Court on which re- 
liance is placed by learned Counsel for the 
applicant. Confining my attention to the 
language of Art. 66, 1 am unable to see any 
justification for limiting it to asuit brought 
against the executant himself and for not 
extending it toa sulih against his sons or 
other legal representatives. The snit is in 
substance against thedeceased who is re- 
presented by his sons and the deeree, if pases 
ed, will be against his assats whieh ina 
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clude, by the operation ofs. 53 of the Civil 
Procedure Oode, joint family property m 
the hands of the sons. Article 66, makes 
no reference to the person against whom 
the suit is brought. To attract the appli- 
cation of the Article all thatis necessary 
to show is that the suit is based “on a 
single hond where a date is specified for 
payment.” Whcever may be the person 
against whom the bond is sought to be en- 
forced Art. 66, would apply ifthe suit is 
based on a single bond which specified a 
date for payment. It is argued that “bond” 
is defined ins. 2 (3) of the Indian Limi- 
tation Act as 
whereby a person obliges himself to pay 
money to another on condition that the 
cbligation shall be void ifa specified act 
is performed or is not performed, as the 
case may be, and that the definition read 
with Art. 66, leads to the conclusion con- 
tended for inthis case. Iam unable to 
accept this contention. Itis true that in 
this case it was the defendants’ father who 
obliged himself to pay money to the plaint- 
iff, but the fact remains that itis a single 
hond and the suit is based cn it, though 
the relief claimed is against his assets in 
the hands of the defendants. 

Narsing Misra v. Lalji Misra (1) is said 
to govern tbe present case. In that case 
the creditor sned the father on a single 
bond of the nature contemplated by Arf. 66, 
and obtained adecree. Befcre the decree 
could he satisfied, the father died in a state 
of jointness with his scns. The creditor 
attemptéd to execute his decree by attache 
ing some family property which was, how- 
ever, released on the objection of the sons 
that the joint family property was not lia- 
ble to be attached in execution of the dec- 
ree obtained agaist the father, whose inter- 
ests in such property -terminated on his 
death. This objection prevailed. The dec- 
ree-holder then instituted a fresh suit bas- 
ing his cause of action on the pious obli- 
gation of the sons to pay the debt of their 
deceased father. It was held by a Division 
Bench of this Court that in the peculiar 
circumstances of the case Art. 120 of the 
Indian Limitation Act was applicable. The 
learned Judges have taken care to point out 
that “the liability of the sons depends 
upon the question whether there would still 
be an existing liability on the part of the 
father were he alive. There is no doubt 
that if an obligation has ceased to be en- 
forseable againstthe father, it has ceased 


(1) 23 A 208; A W N 1901, 34. 
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to be enforceable against the sons: but in 
this case the plaintiff, in showing that at 
the date of his suit there was an obligation 
which he could have enforced against thé 
father had he been alive, has not to rely 
only on the original bond, inasmuch as ' 
within the period of limitation allowed he 
had put the bond in suit and had obtained a 
decree upon it, which might have been 
enforced aguinst the father when the 
plaintiff brought his suit again the sons.” 

The case was decided wien the Civil 
Procedure Code of 1882 wasin force and 
it was doubtiul whether a decree against 
the father could, after his death, be exe- 
cuted by attachment and sale of joint 
family property in the hands of the sons, 
It was sometimes contended successfully 
that the father having died, the property 
in the hands of the sons was their own, so 
that it could in no sense be considered to” 
be the assets of the deceased. The case 
above referred to shows that such a view 
was taken by the Court executing the 
decree passed against the father. Such a 
situation cannot now arise in view of 
the plain provisions of ss. 50 and 53 of 
the Civil Procedure Oode of 1908, under 
which a decree-holder is entitled to execute 
his decree passed against the father by 
attaching the joint family property in the 
hands of the sons of the deceased judg- 
ment-debtor. Reverting to the case of 
Narsingh Misra v. Lalji Misra (1), I am 
clearly of opinion, that it does not apply to 
the facts of the present case in which the 
creditor is suing for the enforcement of 
the bond itself and not for enforcement 
of the pious obligation of the sons arising 
from an unsatisfied decree passed against 
the father, as was the case in the ruling 
above referred to. As already explained, 
it is perfectly immaterial whether the de- 
fendants are the original obligors or their 
legal representatives, so long as the suit 
ison the bond itself. Residuary Art. 1:0 
of the Limitation Act cannot, ‘therefore, 
apply. The result is that this application for 
revision is dismissed with costs. 


N. Application dismissed. 
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OUDH CHIEF COURT. 

Second Civil Appeal No. 243 of 1935 

Mareh 5, 1937 
Nanavorty AND Zta-0L- Hasan, JJ. 

MOHAMMAD IMTIAZ ALI KHAN 

—Derenpant—APPELLANT 
VETSUS 
MOHAMMAD AKB\R HUSAIN KHAN 


AND OTHERS—P LAINTIFES— RESPONDENTS 

Canning College and British Indian Association 
Contribution Act (IV of 1920),s 38—Contribution pay- 
able under— Suit for declaration that plaintiffs are not 
liable to pay—Suit, if barred by s. 233, cl. (m), U. P. 
Land Revenue Act (IIT of 1901)—Taluqdar by deed of 
gift creating defendant superior proprietor--Other 
donees to be proprietors of under-proprietary rights 
transferred to them—Other donees, if liableto pay 
contribution under s. 3. 

The contributions payable under s. 3 of the Oanning 
Oollege and British Indian Association Contribution 
Ast, are realizable as revenue within the meaning of 
cl. (m) of s. 233, U. P. Land Revenue Act, But a suit 
brought by persons in whose favour under-proprie- 
tary rights have been cieated by a deed of gift exe- 
cuted bya taluqdar for a declaration that they are 
not liable to make contributions towards the Canning 
College and the British Indian Association but that 
the defendant is liable for the same, does not fall 
under any of the clauses of cl. (m) of s. 233. It 
does not fall under the third clause as it is neither 
connected with nor arises out of any process enforc- 
ed on account of any sum realizable as contribution 
to the Canning Uollege and the British Indian As- 
sociation, The words “any process enfoiced " must 
be read alung with the words “on account 
of any sum which is by thisor any other Acs rea- 
lizable as revenue “ and where no such process hag 
given rise to a suit, the suit des not falt 
under the last portion of cl. (m) of s, 233, Abdullah 
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v. Secretary of State for India in Council (1), Daya 
Ram v. Secretary of State for India in Council (2), 
Chaniu Mal v. Darbari Lall (3), Babu Bindeshri 
Bakhsh v. Thakurain Gowar Kunwar (4), Rama Nand 
v, Lal Behari (5), Khud Mukhtar Bank, Utrawan 
v. Bhagwan Das 6), Kunj Behari Lall v. Sunt 
Prasad (T) and Raja Balwant Singh v. Secretary of 
State for India in Council (8), explained and dis- 
tinguished. [p. 362, col. 2.] 

Where undera deed of gift executed by a taluq- 
dar, the defendant wasto hold the entire tuluga as 
a superior proprietor and pay entire land revenue 
for theentire estate and the other donees were to 
hold the villages as under-proprietors liable to pay 
under-proprietary rent, as under-proprietors they 
are liable to pay the amount fixed by the deed of 
gift to the talugdar and are not liable to pay land 
revenue to Government as such. The superior pro- 
prietor is liable to pay the contribution under s. 3 
of the Canning College and British Indian Associa- 
tion Contribution Act. [p. 354, col. 2} 

S.C. A. against the order of the Subordi- 
nate Judge, Barabanki, dated April 17, 1935. 

Messrs. H. Hussain and Masihuddin 
Ahmad und Dr. Qutub-ud-Din Ahmed, for 
the Appellant. 

Messrs. M. Wasim and Ali Hassan, for the 
Respondents. 


Judgment.—This is a defendant's appeal 
agsinst a decree cf the learned Civil Judge 
of Barabanki wh) upheld the decree of the 
Munsif of Ramsanchighat decreeing the 
pluintiffe-respondents’ suit for a declara- 
tion. 

The following pedigree will show the 1ela- 
tionship between the parties:— 


RUSTAM ALI KHAN 





| 
Shujaat Ali Khan 





Taj-ud-din Khan 
Abdulla Khan. 


one Khan 





Mohammad Hussain Sadiq Hussain 


Khan 


| 
Mohammad Tafazzal 


Hussain 


í =Musammat Hafizan} 


DOE 
| 





(plaintiff No, 3.) 





| 
Mohammad Akbar 
Hussain Khan 
(plaintiff No. 1) 


Mohammad Ikram 
Hussain Khan 
(Plaintiff No. 2.) 





| an] 
Nisar Ali Khan Amjid Ali Khan ae Lha 5 
‘ an 
Mohammad Imtiaz Wajid Ali Khan. (died childless.) 
Ali Khan 
(defendant ) 


Mohammad Hussain Khan was the last 
taluqdar of Noora. On March 13, 1914, he 
executed a deed of gift by which he gave 
the talugdari rights in all the taluga to 


Imtiaz Ali Khan the present defendant- 
appellant, but created under-proprictary 
rights in favour of Abdulla Khan, Tafazzul 
Hussain Khan, (husband of Musammat 
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Hafizan, plaintiff No. 3 Akbar Hussain Khan, 
plaintiff No. 1 and Mohammad Ikram Hussain 
Khan, plaintiff No. 2, in certain villages 
specified in four of the lists attached to the 
deed of gift. Under s. 30f the Canning 
College and British Indian Association 
Contribution Act (IV of 1920), every 
talugdar and grantee and every heir, 
legatee or transferee of a talugdar or 
grantee is liable to pay along with theland 
revenue a contribution for the maintenance 


and support of the Canning College and: 


British Indian Association at the rate of 
1-1-4 percent. of the total amount of the land 
revenue. The suit from which this appeal 
hag arisen was brought by the plaintiffs for 
a declaration’ that they are not liable to 
make contributions towards the Canning 
Oollege and the British Indian Association 
but that the defendant is liable for the 


same. 

Both the Courts below have decreed the 
plaintiff's suit and the defendant comes here 
in second appeal. 

The first point taken befcre us, and 
which was taken for the first time in the 
Court of the learned Civil Judge, is that the 
suit is barred by s 233 (m) of the Land 
Revenue Act,and the parties’ Counsel have 
addressed to us lengthy arguments on this 
point. After a careful consideration of s. 233 
(m) of the Land Revenue Act, and of the 
cases cited before us we have come to the 
conclusion that the learned Civil Judge was 
right in holding that tke suit is not barred. 
Section 233 of the Land Revenue Act lays 
down that no person shall institute any 
suit or other proceeding inthe Civil Court 
with respect to any of tho matter referred 


to in cls. (a) to (n) of the section. Clause 
(m) comprises 
“elaims connected with or arising out of the 


collection of revenue (other than claims under s. 183) 
or any process enforced on account -of an arrear of 
revenue, or on account of any sum which is by this 
or any cther Act realizable as revenue.” 


This ‘clause when annalysed regolves 
itself into the following three clauses:— 

1. Claims connected with or arising out 
of the collection of revenue (i. e, land 
I vide s. 4 (7) of the Land Revenue 

ct.). 4 

2. Claims connected with or arising out 
of any process enforced on account of an 
arrear of revenue. . 

3. Olaims connected with or arising out 
of any process enfcrced on azscount cf any 
sum which is by this orany other Act realiz- 
ab'e as reyenuc. 

Now, let na see if the present suit falls 
under any of these thiee clauses. The 
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first two of these clauses are out of the 
question as the suit has nothing todo nor 
is it connected with nor does it arise o t of 
the collection of land revenue, nor is it 
connected with nor dces it arise out cf any 
pr cess enforced cn account cf any arrear 
of land revenue. There remains tLe third 
clause. The learned Counsel for the resp-n- 
dents argues that the contributions in 
questien are payable under s. 3 of the Land 
Revenue Act aling with the land revenue 
and nct as land revenue, but we cannot 
accept this argument in view of s. 4 cf the 
Act which says: ; 

‘The contribution referred to in s, 3 shall be 
realized by the revenue authorities dlong with the 
land 1evenue and every provision of the United 
Provinces Land Revenue Act, 1901, relating to the 


recovery of land revenue shall apply to the recovery 
of such contributions,” 


The machinery for the realization of tke 
contributions in question being under s.4 
of the Act, the same as that for the realiza- 
tion of land revenue, we are of opinion 
that the contributions in question are 
realizable as revenue within, the meaning 
-of cl. (m) of 5. 233. At the same time we 
are clearly of opinion that the suit of tLe 
plaintiffs does not fall even under the third 
clause mentioned above as it ig neifier c n- 
nected with nor srises out of any prccess 
enforced on account of any sum re_lizable 
as contribution to the Canning College 
and the British Indian Association. The 
words “any process enforced’ must clearly 
be read along with the words “on account 
ofany sum which is by this ar any cther 
Act realizable as revenue” and as no such 
process has given rise to the present suits 
ihe suit does not fall under the last portion 
of cl. (m) of s. 233. 

The learned Counsel for the appellants 
relies on the following cases:— 

Abdullah v. Secretary of Slate fur 
India in Council, I.L. R. 49 All, 701 (1), 
Daya Ram v. Secretary of State for 
India in Council, I. L. R. 50 All, 354 (2), 
Chandu Mal v. Darbari Lall, I. L. R, 51 
All, 981 (3), Babu Bindeshri Bakhsh v. 
Thakurain Gowar Kunwar, Sclect Case 
No. 82 of 1885 (4), Rama Nand v. Lal 
Behari, 1935 O. W. N., 350 (5), Khud 

(1) 49 A 701; 101 Ind. Cas, 628;25A LJ 521 LR 
8 A 183 Rev.; AIR 1927 All, 532. 

(2) 50 A 35t; 105 Ind. Cas, 621; L RB A 274 Rev,; 
A Lf R1927 All. 672; 25A L J 1002;I L T 40 All. 
15 (F B). 

(3) 5L A 931; 119 Iad. Cas, 93; AIR 1929 AN. 
592: Ind. Rul 1929) AlL 916; (1929) A L J 1123; 1t ` 
RD 33, 

(4) (1835) S21, Oas, No 82, 

(3) (19395) O W N 330) 161 kad, Gas, 


In, 704; 1995 R 
- 2400; 7R 0 490) ALR 1984 Qudh 84d, 


1937 


Mukhtar Bank, Utrawan v, Bhagwan Din, 
1935 O. W. N. 487 (6), Kunj Behari Lall v. 
Sant Prasad, 1937 O. W.N. 209 (7), Raja 
Balwant Singh v. Secretary of State 
an in Council L. R. 30 I. A. 172 


In view of the analysis. of cl. (m) made 
above and our finding that the suit does 
not fall under any portion of that clause, it 
is unnecessary to refer to any of these cases 
but we may mention that the facts of the 
present case are so peculiar that none of 
those cases can be a guide in the present 
case. 

In Abdullah v. Secretary of State 
for India in Council, 49 Al., 701 (1) the 
Collector had attached certain cattle as the 
property of a person who wasindebted to a 
co-operative bank then in liquidation. 
Certain other persons claimed the cattle as 
their own and the cattle were released on the 
security of another person who had to pay 
the debt of the co-operative bank. Subse- 
quently the surety and the claimants to the 
cattle brought a suit for refund of the money 
realised frcm them. This was clearly a 
suit which arose out of a process enforced 
for realization of money which was realiz- 
able as land revenue. In the case of 
Daya Rim v. Secretary of State for India 
in Council, 50 AIl, 354 (2) also a person had 
sued the Secretary of State for India, in 
Council for refund of money which he had 
paid under protest on account of tagavi due 
from another person in enforcement of 
which a ske-buffalo had been attached; 
morcover, the claim in this cese fell under the 
exception mentioned in cl. (m) namely, 
under s. 183 of the Act. The case of 
Chandu Mal-v. Darbari Lall, 51 All, 981 
(3) was under s. 233, cl. (1) cf the Land 
Revenue Act, and not under cl. (m). In 
Babu Bindeshri Bakhsh v. Thakurain Gowar 
Kunwar, Select Case No. 82 of 1885 (4) the 
suit was for recovery cf money realized 
from the plaintiff as land revenue due from 
the defendants so that it was a case connect- 
ed with and arising out of the collection 
of revenue. The case of Rama Nand vV. 
Lal Behari, 1935 O. W. N., 350 (5) was also 
of a smilar nature and was based on 
Babu Bindeshri Bakhsh v. Thakurain Gowar 
Kunwar, Select Case No. 82 of 1885 (4). In 
Khud Mukhtar Bank, Utrawan v. Bhagwan 
Din, 1935 O. W. N. 487 (6) the property had 


(G) (1935) O WN 487; 155 Ind. Cas, 92; A 1 R 1935 
Oudh 325 19385 R D 238; 7 R O 552. 

(7) 197) O WN 239; 167 Ind. Cas, 274; 1937 O 
LR 04; 9 ht O 369; 1987 k Di4, 
pi} SO l A172; 85 A327; 8 Q W N11; S Bar 864 
(E ©) 
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been attached in execution of a decree 
obtained by a co-operative bank under r, 20 
(13) of the Rules of the Manual for Oo- 
operative Socities so thatthe suit arose out 
of a process enforced on account of a sum 
which was realizable as land revenue. In 
Kunj Bhari Dall v. Sant Prasad, 1937 
O. W. N., 239, (7)a lambardar had been 
recovering canal dues from ihe tenants 
but failed to pay tkem to Government. The 
mahal was, therefore, altached for recovery 
of the arrears of the canal dues. The 
plaintiffs who were co-sharers paid up the 
amount and got the mahal released. They 
then brought a suitto recover the amount 
paid by them in excess of what they were 
personally liable for against the lambardar, 
so this was also a suit which arose out of a 
process enforced cn account of a sum which 
was realizable as land revenue. The suit 
in.the case of Raja Balwant Singh v. 
Secretary of State for India in Council, 
30 I. A., 172 (8) was also of a similar nature. 
The suit was to recover from the Secretary 
of State moneys wrongfully taken from 
the plaintiffs under the heading of canal 
dues. In this case also the money was 
realized from the plaintifis by the enforce- 
ment of a process for recovery of the canal 
dues which were realizable as land 
revenue. 

It will be seen, therefore, that none of tke 
cases relied on, cn behalf of the appellant is 
applicable to the present case, which is 
purely a declaratory suit neither connected 
with nor arising out of the collection of 
revenue ner arising out of any process 
enforced on account of the Canning College 
and the British Indian Association ecntribu- 
tion which is realizable as land revenue. 
We, therefore, hold that the suit of the 
plaintifis was cognizable by the Civil 
Oourt. 

Tne other point urged before us is that 
the plaintifis are liable fcr the contribu- 
{ions in question under s.3 ofActIV of 
1920 and it is argued that the plaintiffs are 
transferees of Muhammad Hussain Khan 
the late taluqgdar and also pay land 
revenue for the villages gifted to them 
and hence come under s. 3 of the Act. The 
contention of the learned Counsel for the 
appellant is that tLe plaintiffs were made 
full owners of the villages gifted to them 
as much es defendant was made owner of 
tLe taluga by tke deed of gift of March 13, 
1914 (Ex.1). We have carefully perused 
the deed of gift but cannot agree with the 
learned Gounsel forthe appellent that tho 
plainiifis wers cdonees of the game nature ng 
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Imtiaz Ali Khan. The deed clearly lays 
down that Imtiaz Ali Khan was to hold 
the entire taluga as a superior proprietor 
and that the other doneee were to be pro- 
prietors of only under-proprietary rights in 
the villages transferred to them What 
the latter were made liable to pay to the 
superior proprietor is als? termed “rent” 
and they were made liable to pay haq i- 
malikana to the taluqdar at the rate of 
5 percent. In fact the repetition of the 
two distinct rights conferred by the donor 
on the defendant and the other donees res- 
pectively shows that the uppermost idea 
in the mind of the executant was that 
while Imtiaz Ali Khan was to bold the 
taluga as superior proprietor and pay land 
revenue for the entire estate, the other 
donees were to hold the villages as under- 
proprietors liable to pay under-proprietary 
rent and not content with these repetitions 
he clearly says atthe end of the deed of 
ee superior rights in the entire property will 
remain with Imtiaz Ali Khan, talugdar, and the 
other donces will have hag-i-adnamatahatdart as 
detailed above”. < 

The Courts below were, therefore, 
perfectly right in holding that the plaintiffs 
were only under-proprietors of the villages 
gifted to them. 


Much stress was laid by the learned 
Counsel for the appellant on the words: 

Ba ikhtiyar milkiyat kamil wa mustaqil 
used in describing the rights conferred on 
the plaintiffs but these words immediately 
follow the words hogoog-t-matahtt and as 
under-preprietor is in all respects a full 
proprietor except that he has to pay rent 
malikana to the superior proprietor, there is, 
in our opinion, no incongruity in the use of 
the words, Ba ikhtiyar mailkiyat kamil wa 
mustayil along with hogoog matahti. 


Turning now tos. 3 of Act IV of 1920, we 
find that the persons liable to contribute 
towards the maintenance and support of the 
Canning College and the British Indian 
Association are:—~ 

“Avery taluqdar and grantee and every heir, 
legates or transferee of a taluqdar or grantee who is 
liable to pay land revenue as such,” f 

No doubt under the deed of gift Ex. I the 
plaintiffs are not only liable to pay the 
amount of land revenue besides the 
malikana but also to pay any enhancement 
that mayin future be made inthe land 
revenue but they are liable to make these 
payments to the talugdar and not to Govern 
ment as land revenue. The plaintiffs might 
have ‘sometime paid land revenue direct 
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into the Government treasury but this 
does not, in our opinion, affect their legal 
rights. 

As under-proprietors they are liable to 
pay the umount fixed by the deed of gift to 
the talugdar and are not liable to pay land 
revenue to Government as such. On this 
point also we agree with the findings of the 


. lower Courts. 


The appeal fails, and is, therefore, dis- 
missed with costs. 
N. Appeal dismissed 


maana 


PATNA HIGH COURT. 
Civil Revision Petition No. 118 of 1936 
December 23, 1936 
Fazu ALI AND ROWLAND, JJ. 
BENI MAHTO AND ANOTHER -—DROREB- 
HOLDERS — PETITIONERS 
Versus 
CHATURGUN SAO — OBJEOTOR~-OPPOSITE 
PARTY 

Civil Procedure Cote (Act V of 1908), 0 XXXVIII, 
r. 8, O. XXI, r. 58—Atiachment before judgment— 
Claim, if should be preferred before judgment—Ob- 
jection in execution—Whether can be entertained. 

There is nothing in O. XXXVIII, r. 8, Civil Pro- 
cedure Code, to show that the claim must be made 
before the decree is passed. Once the right to prefer 
a claim is recognized it will evidently be an undue 
cortailment of that right to hold that it will not be 
entertained unless it is preferred before the decree 
is passed, The claimant may prefer to wait until 


‘the decree is passed, for the suit may be dismissed 


and the attachment will then cease ipso facto Thus 
the effect of this ruleis that the claim will have to 
be investigated whether it is preferred before or 
after the decree. It is not necessary for any person 
who hasa claim to property attached before judg- 
ment to prefer aclaim at that stage though he may 
do so if he wishes under the provisions of 
O. XXXVII, r 8. His failure to ‘do so, however, 
does not necessarily amount to any negligence which 
would justify his subsequent claim being dismissed 
under the proviso to O. XXI, r. 58 (1). The objec- 
tion can be entertained by the Oourt even if pre- 
ferred in execution proceedings. Basiram Malo v, 
Kattyayant Debi (|), referred to. 


C. R. P. from an order of the 
Palamau, dated February 15, 1936. 
Mr. Baldeva Sahay, for the Petitioners. 

Mr. Ragho Saran Lal, for the Opposite 
Party. 

Rowland, J.—The petitioners brought a 
suit for money on March 11, 1934, and 
obtained an order for attachment before 
judgment. Some property was attached on 
March 17, 1934. Decree was obtained on 
September 4, 1931, and the petitioners 
applied for execution on Augast 7, 1945, 
against the property already attached. 
Novice was issued, under O. XXI, r. 66,: 


Munsif, 


1937 


Civil Procedure Code, and the opposite party, 
on September 24, 1935, preferred a claim 
to the property which the Munsif entertain- 
ed, purporting toact under O. XXI, r. 58, 
Civil Procedure Code, and allowed. The 
point taken in this application is that the 
Munsif had no jursdiction to entertain 
under O. XXI, s. 58, a claim in respect of 
property which had not been “attached in 
execution of a decree”. This property was 
_ attached before judgment, and it is said 
any claim to it onght to have been pre- 
ferred under O. XX XVII, r. 8, and should 
have been so preferred before the judgment 
was pronounced. Once the suit has been 
decreed no claim under this rule can be 
entered, ` 
At the hearing before usit was suggest- 
ed, for the opposite party that once a decree 
has been passed and execution taken, pro- 
perty attached before judgment should be 
deemed to have been attached in execution. 
This seems to melo be a very debatable 
proposition, J would prefer to approach 
the matter frem another angle. First, I 
_ would point out that neither in O. XXI, 
T. 58, nor in O. XXXVII, r. 8, are there any 
words conferring on a third party owner 
of property the right to make a claim. 
What both these rules say is that ‘where 
any claim is preferred” certain procedure 
shall be followed. It seems to me lihat 
neither of these rules create any right in the 
party but by implication they both recognize 
the right of any owner of property to say 
“This is mine”. This right does not need 
to be created by statute, Itis there. If 
there was a lacuna in the Code, that would 
not take away the right of an owner of proper- 
ty in bis property. Secondly, Mr. Baldeva 
Sahay’s ingenious argument for the peti- 
tioners ignores the fact that O. XXXVIII, 
r. 8, gives directions as to procedure “where 
any claim is preferred to property attached 
before judgment”. There are no qualify- 
ing words limiting its application to a claim 
preferred before the judgment. The 
language of the 1ule is general and provid- 
ed the attachment was before judgment a 
claim preferred at any time is within ihe 
language of the rule. The Court : was, 
therefore, within its duty in investigating 
the claim 
“in the manner hereinbefore provided for the in- 


vestigation of claims to property attached in execu» 
tion of a deoree for the payment of money;” 


that is to say, under O. XXI, r. 58, and suc- 
ceeding rules. This view is supported by 
Basiram Malo v., Kattyayani Debi (1), 


(1) 88 Q 448; 10 Ind. Oaa, 805; 16 O W N 795, 
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Therefore the Munsif was entitled to deul 
with the claim under O. XXI, r. 58, It 
was, of course, within his power to refuse 
investigation under the provisv tor. 58 (1) 
if he considered “that the claim or objection 
was designedly or unnecessarily delayed." 
But as pointed out in the Caleutta decision 
just cited, there was nothing unreasonable 
in the claimant's conduct if he wailed until 
there was an actual threat to his property 
and preferred his claim then. It is not 
necessary for any person who has aclaim 
to property attacked before judgment to 
prefer a claim at that stage though he may 


-do so if he wishes under the provisions of 


O. XXXVIII, r. 8. His failure to do so, 
however, does not necessarily amount to 
any negligence which would justify his 
subsequent claim being dismissed under the 
proviso to O. XXI, r. 58 (1). 1 weuld dis- 
miss the application with costs: hearing 
fee two gold mohurs. 

Faz! Ali, J—I agree. In my judgment 
O. XXXVIIL r. 8, Civil Procedure Code, 
fully covers the present case. In the first 
place thisfrule makes it clear thal a claim pre- 
ferred in regard to property attached before 
judgment will be entertained in the same 
manner a5 a Claim preferred in regard to 
property attached in execution of a decree; 
and, secondly there is nothing in this rule 
to show that the claim must be made before 
the decree is passed. Once the right to 
prefer a claim is recognized, it will evi- 
dently be an undue curtailment of that 
right to hold that it will not be entertained 
unless it is preferred before the decree is 
passed. The claimant may preter to wait 
until the decree is passed, for the suit may 
be dismissed and the attachment will then 
cease ipso facto. Thus the effect of this 
tule seems to be that tLe claim will have 
to be investigated whether it is preferred 
befcre or after the decree. In the present 
case it was prefered after the decree and 
it cannot be rejected merely because the 
petition of tLe claimant purported to be one 
underO. XXI, r.é8 It the claimant has 
a right to have his claim investigated, the 
tight cannot be denied even if it be 
supposed that he hes quoted a wrong 


section. 


N. Be Application dismissed. 
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CALCUTTA HIGH COURT. 

Civil Appeal No, 186 of 19914 

May 28, 1936 
D. N, Mirrer AND Parrrrson, JJ. 
ANUKUL CHANDRA HALDAR~CLamant 
No. 1 (h}-—-AppELLANT 
versus 
GURUPADA HALDAR—Otarmant No. 1 (a) 
AND OTHERS— RESPONDENTS. 

Will—Construction—Harlier clause bequeathing all 
properties to son—Restrictions in later clause—Held, 
later clause shouldbe so read as not to be inconsistent 
with earlier clause. 

In cl. 3 of a will there was a bequest of all the 
properties of the testator in favour of his son, whilo 
cl. 5 contained restrictions on the bequest : 

Held, that cl. 5 should be readso as not to be in- 
consistent withthe earlier provisions of the will in 
favour of his son. An endeavour should be made in 

„construing the will to reconcile the inconsistent 
clauses. Sonatun Bysack v.Sreemuity Juggutsoondree 
Dossee (1) and Ashutosh Dutt v. Doorga Churn 
Chatterjee (2), referred to. i 


C. A. from the original decres of the Pre- 
sident; Calcutta Improvement Tribunal, 
-dated August 29, 1934. 

Messrs. Radhica Charan Chatterji and 
Charu Chandra Choudhury, for the Appel- 
lant. 

Messrs. Basak, Subodh Ch, Basak, Sur- 
endra M. Mallik, Ramchandra Mukerji 
and Bhupendra Nath Roy Chowdhury, for 
ihe Respondents. 


D. N. Mitter, J.—This is an appeal by 
Anukul Chandra Haldar, one of the claim- 
ents in proceedings before the President, 
Calcutta Improvement Tribunal, arising 
out of acquisition of certain premises in 
Mudiali Road for a project of the Improve- 
ment Trust known as a Street Scheme 
No. 33, Southern Avenue, s. l, in Ward 
No. 27, Calcutta Municipality. The Presi- 
dent has awarded the entire compensation 
money in accordance with his award which 
comeg to about Rs. 3,54,000 odd to claimant 
No. 1 (a) Gurupada Haldar and his wife 
claimant No. 1 (b) Sukumari Debi, It ap- 
pears that the present appellant Anukul 
Chandra Haldar put in a statement of 
claim under s. 9, Land Acquisition Act, 
before the Land Acquisition Collector, 
Calcutta, on May 30, 1932, in which he al- 
leged that the famous goddess Sri Sri 
Iswari Kali Mata Thakurani, and the gods 
Sri Sri Iswar Shyam Roy Thakur and Sri 
Sri Iswer Nakuleswar Thakur are the sole 


owners and proptietors of the premises- 


propcsed to be acquired. He stated in that 
petition that he and his uncle (his father's 
step-brother) Gurupada Haldar are the 
joint shebaits of the said gadsand god- 
deeses. Upon this he claimed for a joint 


= 
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compensation for the acyuisiticn of this prop- 
erty alleging that the said premises being 
debutiar property tke claimant and the 
said Gurupada Haldar are not competent 
to alienate the same. Upon this a claim 
petition was put in by Srimati Sukumari 
Debi on June 13, 1932, in which she alleged 
that she was the Mourashidar of the premises 
in question and that her husband Gurupada 
Haldar was the superior landlord thereof. 
She claimed compensation for the acquisi- 
tion of the said premises. Upon this the 
Land Acquisition Collector seems.to huve 
made a joint award of the compensation 
money, .which was been awarded by the 
Collector, in favour of Gurupada Haldar, 
his wife Sukumari Debi, and the other 
claimants Nos. 1 (c) to 1 (g) who are the 
purchasers of the portion of the premises 
in question from both Gurupada Haldar 
and Sukumari Debi as well as in favour of 
the present appellant Anukul Chandra 
Haldar, the total compensation being 
Rs, 2,54,749-14-1. Gurnpada and Sukumari 
were apparently not salisfied with the award 
made by the Collector. 

A reference under s. 18, Land Acquisi- 
tion Act, was made on behalf of Sukumari 
Debi in which she alleged that she was 
the Mourashidar of the premises which were 
sought to be acquired, under Gurupada 
Haldar; and she wanted an increased com- 
pensation. There were petitions for refer- 
ence unders. 18 by some other claimants 
also. The learned President who dealt 
with these references came to the conclusion 
that the property that was sought to be 
acquired was the property of one Kenaram 
Haldar, Gurupada being his son by his 
third wife Hemangini Debi, and that the 
said property has been bequeathed .in 
absolute right to Gurupada Haldar who had 
granted a Mokarari Mourashi lease in favour 
of his wife. The President held that there 
was merely a nominal charge for worship 
of the said deities on the properly bequeath- 
ed by Kinuram to his son Gurupada in 
absolute interest. On the question of com- 
pensation the President came to the con- 
clusion that the compensation award by the 
Collector was inadequate and that he in- 
creased it to the sum which has already 
been mentioned, namely Rs. 3,514,000 odd, 
to be divided between Gurupada and his 
wife Srimati Sukumari Debi. He rejected 
tke contention raised on behalf of Anukul 
that the property sought to be acquired 
was debuttar property and that the same 
was inalienable. He held that the property 
wag secular property and belonged to 
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Kinuram who had full power-of disposing of 
the same by his will. 

Against this award of the learned Presi- 

dent the presens appeal has been brought 
by Anukul, and on his behalf two conten- 
tions have been put forward by the learned 
Advocate for the appellant. It has been 
contended firstly that on a proper construc- 
tion of the will of Kinuram Haldar, who 
died on April 27, 1894, it should have been 
held by the learned President that the 
premises sought to be acquired belonged 
really to certain deities who are named in 
the will; that there was a bequcst in favour 
of these idols; that, therefore, the property 
was inalienable and no portion of the com- 
pensation money should have been awarded 
either to Gurupada or to his wife Sukumari 
Debi. The second contention was that in 
any event under the provisions of s. 32, 
Land Acquisition Act (Act I of 1894), a 
certain sum of money should have been 
retained “by the President and it should 
have been invested in approved securities 
seeing thatin any event by the will a 
charge was created on all the properties 
‘bequeathed by Kinuram Haldar fr the 
purpose of the sheba of the several deities 
mentioned in the will. It becomes neces- 
sary, therefore, to examine the provisions 
of the will which is printed at p. 102, 
part 2 cfthe paper book, and which has 
been marked as Ex. 2 in the case. The 
material portion of will to which it is neces- 
sary to refer for the purpose of repelling 
the first contention of the appellant before 
us is as follows : 


“ixcepting the properties described in the 2nd 
paragraph, I hereby bequeath all these movable and 
immovable properties, ancestral and self-acquired, 
and the Government Promisscry Notes, and tho 
bonded warehouse, sbares and the money lying in 
deposit in the Savings Bank and all the other (pro- 
perties) which I have, tc my son Sriman Gurupada 
Haldar born of the womb of my third wife; after 
my death Gurupada Haldar will become entitled to 
all my properties in absolute right, and shall enjcy 
the same down to his sons, grandsons and so on 
and heirs in succession ; to that no objection on the 
part of anybody will be entertained (cl 3). I be- 
queath by this will to my said son Sriman 
Gurupada Haldar, in absolute right, all the Palas 
of Sri Sri Iswari Kali Thakurani and Sri Sri Iswar 
Nakuleswar and other (deities, to which I am 
entitled (cl. 4), Out of the income of the prcper- 
ties left by me, the expenses of the Seva of the 
Siva Thokurs establisned by-me, viz. Sri Sri Iswar 
Kalyancswar, S1i Sri Iswar Sarbeswar, Sri Sri Iswar 
Kasiswar, Sri Sri Iswar Anandeswar and Sri Sri 
Iswer Jogeswar and of the Sri Sri Iswer Syam Roy 
Thakur; Sri Sri Sri Iswari Kali Thakurani and 
Nakuleswar Thakur and other deities established 
by my ancestors shall be borne. Tne executrix shall 
perform the Seva of the said Thakurs and Thakuranis; 
after her death my son Sriman Gurupada Haldar 
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shall do the same down to heirs in succession; my 
properties remain liable for the Sava of all theso 
deities (el, 5).” 

There can he no doubt having regara to 
the provisions of cl. 3 ofthe will which 
have been just quoted that there has been 
an absolute bequest in favour of Gurupada 
Haldar of the properties mentioned therein. 
By the said clause all the properties which 
Kinuram died possessed of passed to 
Gurupada except the properties described 
in para. 2 of the will, viz. 5 cottas of 
land within holding No. 66 in village 
Kalighat, Division No. 6, Sub-Division No. | 
and the legacy of Rs. 1,000 referred to in 
the same cl. 2 of the will. The conien- 
tion that the property is debuttar is based 
on cl. 5 of the will which has just been 
quoted in extenso. It is contended that 
the clause which gives absolute interest to 
Gurupada has practically been superseded 
by the subsequent clause, viz., cl. 5, where 
al) the properties of Kinuram are made 
liable for the sheba of these deities and 
reference has been made tos. 88, Succes- 
sion Act of 1625 in support of this con- 
tention. We have no hesitation in re- 
jecting this view of the construction of the 
will which has been submitted to us, for 
itis absolutely clear from ci. 3 that there 
is a bequest of all the properties in favour 
of Gurupada Haldar, and cl. 5 should be so 
read as not to be inconsistent with the 
earlier provisions cf the will in favour of 
his son. An endeavour should be made in 
construing the will to reconcile the incon- 
sistent clauses. But one can see nothing 
in cl. 5 to sustain the contention raised 
by the appellant that this clause gives any 
of the propertics to any deity. There are 
no words in cl. Sof the will which can 
possibly lend colour to this contention that 
there is giftin favour of the idols, cl. 5 
is absolutely clear. All that is stated is 
that it is the desire of the testator that 
out of the properties left by him the ex- 
penses of certain deities established by 
the testator as also of other ancestral 
deities of Kinuram should be met and for 
that purpose properties left by Kinuram 
should remain liable for the sheba of those 
deities. 


In other words, properties left by Kinue 
ram should be charged with the worship 
of these deities. The construction which 
the appellant contends for is directly ope 
posed to what has been repeatedly laid 
down by their Lordships of the Judicial 
Committee in construing a will of this 
kind. We may refer in this connection to 


“366. 
the very early casein Sonatun Bysack v. 
Sreemutty Jugguisoondree Dossee (1), where 
it was held that even where a Hindu by will 
gave all Lis movable and immovable property 
to his family idol, and after stating that 
he had four sons, he directed that his pro- 
perty should never be divided by them, 
their sons or grandsons in succession, but 
that they should enjoy the surplus proceeds 
only, and the will, after appointing one of 
the sons manager tothe estate, to attend 
to the festivals and ceremonies of the idol 
and maintain the family further directed 
that whetever might be the surplus, after 
deducting the whole of the expenditure, the 
same should be added to the corpus, and 
in the event of a disagreement between the 
sons and. family, the testator directed, that 
after the expenses attending the estate, the 
idol and maintenance of the members of 
the family, whatever net produce and 
surplus there might be, should be divided 
annually in certain proportions among the 
members of the family; the bequest to the 
idol was not an absolute gift, but was to be 
construed as a gift to the testator’s four 
song and their offspring in the male line as 
a joint family, so long as the family remain- 
ed joint, and that the four sons were 
entitled to the surplus of the property, after 
providing for the performance of ceremonies 
and festivals of the idol, and the provisions 
in the will for maintenance. The terms 
of the will in Sonatun Bysack v. Sreemutty 
- Jugguttsoondree Dossee (1) were much more 
favourable to the idol than in the present 

e. x . . 
aan is no question of dedication to 
the idol in the present case. Besides, this 
clause creating a charge for the worship 
of the: deities is preceded by the clause of 
giving the properties absolutely to the son 
of the testator. The construction of the 
‘ provisions in the will in Sonatun Bysack 
-y. Sreemutty Juggutsoodree Dossee (1) which 
‘was decided in the year 1859, came up for 
consideration by their Lordships of the 
‘Judicial Committee of the Privy Council 
“in Ashutosh Dutt v. Doorga Churn Chat- 
‘terjee (2), where it was held with reference 
to somewhat similar provisions of the will 
that the propeity was a secular property 
_ charged with the worship of ancestral deity, 
The learned Advocate for the appellant 
very frankly admitted that the case Sonatun 
. Bysack v. Sreemutty Jugguisvondree Doossee 

(1) was directly opposed to his contention 
1)8 M I A 66; 2 Suther 37; 1 Sar. 721 (P O). 


( 
. . (2%) 50438; 61 A182; 4 Sar. 58; 5 O R 295; 3 
4 Rutter 894; 3 Ind, Jur, 571; 3 Shome L R 33 (P 0), 
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in the present case. We have no doubt 
that the President rightly held that this 
property which inciuded the acquired pre- 
mises was secular property which it was 
open to Kinuram to dispose of by a will 

In this connection it is important to re- 
member the circumstance that shortly after 
the death of Kinuram Haldar an attempt 
was made by Ramchandra Haldar the 
father of the present appellant to set aside 
the will on the ground that Kinuram had 
no disposing power over the properties 
which have been disposed of by the will 
and it appears that on Sepiember 5, 1894, 
a plaint was filed on the original side of 
this Court by Ramchandra Haldar against 
Hemangini Debi, executrix to the will of 
Kinuram and mother of Gurupad:i Hildar 
as well as against Gurupada who was then 
an infant for a declaration that the will 
was void and incapable of being given effect 
fo and that the whole of the property 
which Kinuram died possessed of was 
debutiar and that Kinuram had no power 
of testamentary disposition over if, and 
that the s1me descended to the plaintiff 
and the defendant Gurupada Haldar j>intly 
in the course of succession according to 
the Hindu Law. It appears that on March 4, 
1896, the plaintiff presumably finding it 
difficult to sustain his claim on the original 
side of ‘this Court did not appsar either 
in person or by Counsel, and this suit was 
dismissed: see Ex. B. p. 121 of part 2, 
of the paper book. 

It remains to consider the other conten- 
tion as to whether the properties, the sub- 
ject-matter of the acquisition were not 
charged with the worship of the deities. 
The learned President while dealing with 
part of the case has said that there was a 
nominal charge for worship but notwith- 
standing that, Gurupada had full and 
unfettered right over it. There is no ques- 
tion that Gurupada had the right of aliena- 
tion over the properties which are now 
the subject-matter of compulsory acquisition 
under the Land Acquisition Act. At the 
same time if there is a charge for worship 
it is desirable that the monies that might 
be spent for these deities should be secured 
out of the compensation money awarded 
to Gurupada Haldar. We have been taken 
through the evidence as to what was spent 
by Kinuram for these deities and we have 
been referred to Ex. HH the account 
book of Kinuram Haldar for 1299 1300 B. S. 
and it appears that a very small sum used 
to be spent for the worship of “Shiva, 


‘The expenses are shown in the accounts 
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printed at p. 68 onWards of the part 2° 
of the paper book. It may be that having 
regard to the passage of time the expenses 
at this date cannot be met at the said 
small sum. Taking into consideration the 
present condition of the prices of things we 
think that a sum of Rs. 10 per mensem 
would be sufficient to meet the expenses 
of the sheba of the deities. 

In other words the expenses would be 
Rs. 120 per annum and capitalising that 
by twenty years we think that a sum of- 
Rs. 2,400 or say Rs. 2,500 should be suf- 
ficient to meet these expenses. In that 
view we direct that out of the compensa- 
tion money which has been awarded to 
Gurupada Haldar, a sum of Rs. 2,500 be 
detained by the President of the Improve- 
ment Tribunal and Gurupada Haldar might 
be asked to depositin approved Govern- 
ment securities of the real value of Rs. 2,500 
with the President to secure the charge 
‘ of worship and the interest is to be paid 
to Gurupada who has been entrusted with 
the worship of the deities under cl. 5 of 
the willof Kinuram and that interest of 
the securities which will be deposited by 
Gurapad. Haldar will be paid tohim for 
the sheba of the deities. Subject to this 
- Blight modification in the judgment of the. 
Presid nt of the Tribunal, the appeal stands 
dismissed. Th3 appellant will pay to Dr. 
Basak's cient a sum of Rs. 50J as costs 
of th’s appeal. The fum of Rs. 500 in- 
cludes the costs of the preparation of paper 
book as well a3 the hearing fee. It is 
stated that by an order of this Court 
Sukumari Debi took the sum which was 
awarded to her on furnishing as security 
of Rs. 50,090 in immovable property. Now 
that the appeal is disposed of in her favour, 
she is permitted to be discharged from that 
security. 

Patterson, J.—I agree. 

N. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Criminal Revision Petition No. 317 of 1936 
December 7, 1936 . 
Mir Auman, A. J. C. 
SAID AHMAD-—PprITIONER 
versus 
_ EMPEROR—OprcsiTs Parry. 
Penal Code (Act XLV’ of 1860), s. 409~Lan.bardar 
obtaining revenue from land owners but not handing 
it over to Government — Whether breach of trust— 
Whether criminally liable, 
The money payable bya lambardar on account of 


8—47 & 48 
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land revenue demand becomes arrears of land revenu? 
if it is not paid to the Government by the due date. 
The failure to deposit the land revenue on duc dite 
makes him a defaulter as contemplated by s. 3 (8), 
Punjab Land Revenue Act and the land revenue can 
be recovered from him as an arrear of land revenue 
under s. 3 (7) of the same Act by proceeding against 
his person and property. Consequently the position 
of the lambardar is not that ofa trustee in order 
to make him liable for criminal breach of trust if ho 
does not hand over to the Government tho, money 
recovered from the land owners, His position 13 
similar to that of a lessee and the dispute, relating 
to the payment of the money is one of a civil nature. 
He is bound to pay the revenue demand subject to 
certain conditions and if he doesnot pay, there are 
ample provisions inthe revenue law to make him do 
so. Nripendra Nath Das v. Emperor (1), relied 


on, 

Cr. R. P. from an order of the 2nd Addi- 
tional Sessions Judge, Peshawar, dated 
October 13, 1936. : 

Mr. Sheikh, Allah Bakhsh, for the Peti- 
tioner. 

. Mr. Sheik Muhammad Shafi, for the 
Orown, 

. Order.—Said Ahmad has been convicted 
by the Additional District Magistrate, 
Mardan, under s. 409, Indian Penal Code, 
and sentenced to three years’ rigorous 
imprisonment and a fine of Rs. 1,000 or in 
default, six months’ further rigorous im- 
prisonment. His appeal to the Sessions 
Court at Peshawar has failed and he has 
come up in revision to this Court. 

The trial Judge charged the accused 
with having criminally misappropriated 
Rs. 3,273-7-5, which he had realized on be- 
half of the Government from the land owners 
on account of land revenue and water rates 
for the year 1929. In the judgment the 
Judge said that the wasil baqi nawis 
found a sum of Rs. 4,118-2-8, to be due 
from the accused while the Tahsildar was 
of opinion that Rs. 4,378-2-8 were recover- 
able. The Judge said that he went into the 
accounts himself and found that Re. 4,118-2-8 
was the correct figure. Out of this he de- 
ducted a sum of Rs. 844-11-3 which was 
still due from the land owners and Rs. 260 
paid by the son of the accused after the 
institution of the case. He held the ac- 
cused. responsible for the balance of 
Rs. 3,013-7-5. The Judge remarked that 
the accused admitted that he was rese 
ponsible for it. The question put to the 
accused inthis connection was “have the 


| remaining Rs. 3,013-7-5 been realized and 


isappropriated by you ?” and the answer 
ane “No.” -Of soe the accused did not 
deny in the answers previous to this that 
a sum cf Rs. 4,118-28 was outstanding 
against him, that his scn had paid Rs, 260 


‘and that Re, 844-1263, were realizable from 


- 310 


asamis. The learned Counsel, who appear- 


ed for the accused, argued that in view 


of this muddle as to figures, it should be 
presumed that the prosecution had failed 


to prove the sum which they allege had. 


been misappropriated by the petitioner. 
Moreover, he urged that it was not proved 
that the money outstanding was recoverable 
from the land owners and that it is possible 
that the amount may be due from the ac- 
cused personally whois a land-holder and, 
therefore, admitted by him as recoverable. 
Counsel contends that it was incumbent 
on the prosecution to produce the persons 
who had paid the money to the lambardars 
. and that inthe absence of their evidence, 

no case had been made out against his 
client. 


There is a great force in the argument 
of the learned Counsel. But I do not 
consider it necessary to dwell on this aspect 
of the case because I am of the view that 
the conviction cannot be maintained even 
if it is presumed that the accused collected 
the land revenue and did not pay it to 
Government. Ihave already held in several 
cases, which came up before me previously 
that the position of a lambardar qua the 
Government is such that his failure to hand 


over to the Government the money recover- 


-ed from land owners does not amount to 


a criminal breach of trust. The principal: 


consideration on which I based this opinion 
was that the Government had a right to 
recover the demand forthe land revenue 
frcm the lambardar irrespective of the fact 
whether the land owners had paid him or 
not. The learned Counsel for Crown plead- 
ed that he could not find any legal authority 
for the hypothesis on which 1 founded my 
decision. I would, therefore, proceed to 
refer tothe relevant sections of the Land 
Revenue Act and to the rules framed there- 
under to show that the proposition put 
forward by me is correct. Under s. 28, 
Land Revenue Act, the. Financial Commis- 
sioner is authorized to make rules to re- 
gulate the appointment of village officers. 
The rules dealing with village headmen 
begin with No. 15 and lay down the 
qualifications necessary for the appointment 
of such headmen. The duties of the head- 
men are given in r. 20 and sub-cl. (2) deals 
with the collection of land revenue. It 
runs thus: 

“Shall collect by due date all land revenue and 
all sums recoverable as land revenue from the 
estate or sub-division of an estate, in which he hclds 
office, and pay the rame personally by Revenue 
Money -Order at the place and time appointed 
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in that behalf to the Revenue Officer or assignee 
empowered by Government to receive it.” 

Section 3 (7), Land Revenue Act, defines 
arrears of land revenue as follows: , 

“Airear of land revenue means land revenue which 
remains unpaid after the date on which it beccmes 
payable.” 

Section 3 (8) of the same Act defines a 
defaulter in the following words : 

“Means a person liable for an arrear of land 
revenue, and includes a person who is responsible 
as surety for the payment of the arrear." | 

Tt is obvious from tke comparison of 
prcvisions of law given above that the 
money payable by a lambardar on account 
of land revenue demand beccmes arrear of 
land revenue if it is not paid by the due 
date. This view is further strengthened by 
s. 97, Land Reveuue Act, whichis repro- 
duced below: g 

“When a village officer required by rules under 
s. 28 to collect any land revenue or sum recover- 
able agan arrear of land revenue satisfies a Revenue 
Officer that the revenue or sum has fallen due and 
has not been raid to him, the Revenue Officer may, 
subject to any iules which the financial Ocmmis- 
sioner may make in this behalf, recover it as if it 
were an ariear of land revenue.” 

A village officer includes a lambardar. 
The rules framed under s. 97 are 61-66. 
Rule (4 states that the name and descrip- 
lion of the default and the amount to be 
recovered should be given in the petition 
and the circumstances which have made 
the application necessary should <lso be 
stated. Rule 65 lays down in el (2) that: 

“Ifthe application is in due form and the arrear, 
of which recovery is desired has not been due for 
more than six months, the Revenue Officer shall 
fix a date for the hearing of the case... a 

Clause (ii) of this rule is clear that: ; 

“Jf the arrear has been due for more than six 
months, the application shall be rejected, unless the 
applicant satisfies the Revenue Officer that the 
delay in realizing the arrear is not due to his neglect. 


The provisions leave no room for doubt 
that tke lambardar has to pay the demand 
for land revenue from his own pocket if 
he allows six mouths to elapse after the Jand 
revenue becomes due frcm the land owners 
and does not recover it from them during 
that period ordails to lake advantage of 
s. 97, Land Revenue Act, and the rules 
framed thereunder. In this connection I 
will also refer to para. 3 (a) of Circular 
No. 8 issued by the Revenue Ccmmis- 
sioner, N.-W. F. Province. It is as fol- 
lows:: 

“When a lambardar embezzles land revenue paid 
to him by the other Jand owners of the estate, 


-action may be taken against him under s. 77, 


Land Revenue Act, as it has been held that the 
werd ‘cnpaid’ in s. 3 (7) of the Act means not 
raid to Government. The sums embezzled are, > 
therc{cre, arreays of land revene and. the guilty | 
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lambardar is a ‘defaulter' within the meaning of 
8. 3 (8) in respect of them.” 

It will be observed that this direction 
supports my view that the failure to deposit 
the land revenue on due date makes the 
lombardar a defaulter as contemplated by 
s. 3 (8), Land Revenue Act and that the 
land revenue can be recovered from him 
as an arrear of land revenue under s. 3 
(7) of the same Act. Now I will turn to 
the provisions contained in the Land Re- 
venue Act for enforcing the rights of the 
Government against the lambardar as a 
defaulter. Section 64, Land Revenue Act 
authorizes the Financial Commissioner to 
make rules for the collection of land reve- 
hue. Section 67 of the same Act lays down 
the various methods by which the arrear 
of land revenue can be recovered. It 
includes (a) arrest and detention of the 
person; (b) distress and sale of movable 
property and uneutand ungathered crops; 
and (c) proceedings against other immov- 
able property of the defaulter. . 

To sum up I have shown above that the 
lambardar is bound to collect the land 
revenue bythe due date, that the Revenue 
Authorities are bound to assist him to 
recover the land revenue not paid to him 
by the land owners provided he comes 
within six months of their falling due and 
that in case the amount of land revenue 
for which the lambardar is responsible is 
not paid to the Government by the due 
date, the lambardar becomes a defaulter 
and his person and property can be pro- 
ceeded against for the purpose of recover- 
ing it. le follows that the position of the 
lambardar is not that of a trustee in order 
to make him liable for criminal breach of 
trust if he does not hand ,over to the 
Goverament the money recovered from the 
land owners. His position is similar to 
that of a lessee and the dispute relating to 
the payment of the money is that of a civil 
nature. He is bound to pay the revenue 
demand subject to certain conditions and 
if he doss not pay, there are ample provi- 
sions inthe revenue law tomake him do 
80. I may kere quote an authority of the 
High Court of Calcutta reported in Nri- 
pendra Nath Das v. Emperor, 110 Ind, 
Cas. 97 (1). Their Lordships of the Cal- 
cutta High Court have taken a similar view 
jn an analogous case. 

For the foregoing reasons the view 
which I had heldin the previous cases is 
correct. It is significant that no ruling of 


(1) 110 Ind. Cas. 97; A I B 1928 Cal, 321; 20 Cr. L 
J 641; 47 OL d 442, 3 


OHAND KAUR Vs BHAQWAN siNaH- (LAH) 


371 


any High Court has been quoted al the 
bar in support of the allegation of the 
prosecution that in such circumstances the 
lambardar commits an offence under s. 409, 
Indian Penal Code. I cannot believe that 
no lambardar in any other province in 
India has- ever defaulted in paying the 
money which he had recovered from land 
owners and it is clear that if it were an 
offence under the Indian Penal Code, eases 


of similar nature would have been avail- 


able from other High Courts in India. I 
accept the petition, set aside the convic- 
tion and sentence of Said Ahmad and direct 
that he should be released at once. Fine, 
if paid, to be refunded. 

D. Petition accepted. 





| LAHORE HIGH COURT 
Civil Regular First Appeal No. 265 of 1936 
: December 1, 1936 
ADDISON AND Din MoHAMMAD, JJ. 
Musammat CHAND KAUR AND ANOTAER 
— DEFENDANTS—APPELLANTS 
versus 
BHAGWAN SINGH AXD AN TatR— 
PLAINTIFFS—RESPON DENTS 

Custom (Punjab}—-Succession - Widows of pre-deceas- 
ed cons, whether succeed to shares which their hus- 
bands would inherit, among Jat Sidhu Barars of Sange- 
wala in Tahsil Fazilka in Ferozepore District—Such 
widows remarrying brothers of deceased husband— 
Whether can succeed — Unchastity, whether entails 
forfetture~—Marriage—Presumption — Cohabiiction, 
whether raises presumption of marriage—Brother of 
deceased husband taking muklawa — Whether tanta- 
mount to karewa marriage. 

According to customary law amongst the Jat 
Sidhu Barar of village Sangewala in Tahsil 
Fazilka in Ferozepore District the surviving sons and 
the grandsons as representing their deceased fathers 
inherit the property; the same rule applies to sonless 
widowed daughters-in-law and grand-daughters-in- 
law. Grandsons and widows succeed to the share that 
their deceased fathers or husbands would have in- 
herited, This means that sonless widows of pre- 
deceased sons succeed and‘the unchastity of widows 
does not entail forfeiture, 5 

But if the widow re-marries her deceased hus- 
band’s brother, shs would not be entitled to 
succeed, 

Marriage cannot be presumed from mere cohabita- 
tion without the performance of any ceremony, It 
makes no difference whether the female is a widow 
or isunmarried. If, however, among the Jats a man 
dies before the maklawa or bringing home-of-the-« 
bride ceremony, and his, brother takes the muklowa, 
this is considered tantamount toa karewa mare 
riage. 

C. R. F. A, from the decree of the Sub- 
ordinate Judge, First Class, Ferozepore, 
dated March 18, 1936. 


Messrs, Achhru Ram and Kartar Singh, 
for the Appellants. 
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Mr. Ram Lal Anand I, for the Respond- 
ents. 

dudgment.—The parties are Jat Sidhu 
Barar of village Sangewala in the Fazilka 
Tahsil of the Ferozepore District. Hira 
Singh died on June 16, 1932, whereupon 
the revenue authorities mutated his land 
in favour of his two sons Bhagwan Singh 
and Bishen Singh, the plaintiffs as well as 
of Musammat Chand Kaur and Musammat 


Sham Kaur, widows of Prem Singh and, 


Nand Singh, predeceased sons of Hira 
Singh, the defendants, in equal quarter 
shares. The plaintifis then instituted this 
suit for a declaration that the defendants 
were not entitled to succeed as the widows 
of Prem Singh and Nand Singh, as after 
their deaths the first re-married Bhagwan 
Singh plaintiff and the second re-married 
Bishen Singh plaintiff and thus lost their 
right of inheritance. In para. 8 of the plaint 
it was further stated that even ifit were 
held that the karewa of the defendants 
did not take place with the plaintiffs, still 
they had noright of inheritance as they 
were of bad character and unchaste. The 
defendants denied their re-marriage and 
the -following issues were struck :— 

l. Whether plaintiff No. 1 brought the 

` muklawa of defendant No. 1 and 
plaintiff No. 2 that of defendant 
No. 2 by way of karewa after the 
death of their respective first hus- 
bands, who were brothers of the 
plaintiffs ? 

2. If issue No, 1 is proved, whether 
defendants still had the right to 
succeed to the estate of their 
father-in-law ? 

3. Ifissue No. 1 is not proved and it is 
proved that children were born 
to the defendants after their first 
husband's deaths, whether the 
necessary inference would be 
that each or either was a bad cha- 
racter and unchaste? > 

4, Ifissue No. 3 is proved, whether de- 
fendants stillhave a right to suc- 
ceed to their father-in-law’s estate? 

5, On disproof of issues Nos. land 3 
whether the two defendants are 
not entitied to succeed Hira Singh 
in view of the fact that their hus- 
pands predeceased Hira Singh? 

The trial Judge held that the plaintitts did 

bring the muklawas of the defendants after 
the death of their first husbands and that 
this amounted to a karewa marriage 
- amongst these Jats.(issue No.1), As ro- 
gards issue No. 2, he held that aa they had 
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re-married, they had forfeited their right 
to succeed as widows of their first hus- 
bands. The other issues were not decid- 
ed. 


On issue No. 5 no evidence was led, but. 


the answer to question No 39 of the Custo- 
mary Law of Ferozepore District ccmpiled 
at the revised settlement in 191! lays down 
that: 

“the surviving sons and the grandsons as rep- 
resenting their deceased fathera-inherit the pro- 
porty ; the same applies to sonless widowed daugh- 
ters-in-law and grand-daughters-in-law. Grand- 
sons and widows succeed to the share that their 
Sr a fathers or husbands would have inherit- 
e nil 


Under this answer many instances are 
given in the Customary Law. This means 
that sonless widows of predeceased sons do 
succeed and we so hold. 

As regards issues Nos. 3 and 4, the ans- 
wer to question Nv. 47 is to the effect that 

“as regards the question of unchastity, there 
seems to have sprung up a greater laxity. Most 
tribes now say that unchastity does not affect the 
widow's rights. The following groups, however, say 
that unchastity entails forfeiture Among Sikh 
Jats, Dhaliwals of Moga and Muktssr, Siddhus in 
Ferozepore, Gills and miscellaneous Jats in Moga 
and Sandhus and Khosasin Mukhtsar, and among 
other tribes - Bodlas, Nipals and Chishtis in Fazilka, 
ani in Ferozepore Pathans, Arains and Moghals.” 

Sidhu Jats are not amongst the ex- 
ceptions recorded in Tahsil Fazilka. In 
the absence of any other evidence worthy 
of consideration, it follows that it must be 
held that unchastity of widows does not 
entail forfeiture. 


As regards issue No. 2; it is correct that 
if the widowa re-married their deceased 
husbands’ brothers, they would not be en- 
titled to sueceed. This leaves the first 
issue. In the discussion of it the trial 
Judge, when mentioning the evidence of 
the plaintiffs’ witnesses at first, dces not 
seem to have been favourably impressed 
with it (see discussion at the foot of pp. 43- 
44 ofthe paper book), He then went on to 
remark that the defendants refused to be 
medically examined by a lady doctor to 
establish that they had not given birth to 
children; but the'fact that they did give 
birth to children has no bearing on the 
issie. He then remarked that neither party 


had produced any documentary evidence 


on this issue but that as regards defend- 
dant No. 2, Musammat Snam Kaur, the 


. plaintiffs had produced seven witnesses, 


while the defendants had only produced 
twe witnesses who gave direct evidence 
that Musammat Sham Kaur was not re- 
married by Bisten Singh. As regards Muse 
ammat Qkand Kitir ke remarked that 
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the only witnesses, besides D. W. No. 1, 
who expressly stated that her muklawa was 
not taken by Bhagwan Singh, were de- 
fendants’ witnesses Nos 9 and 10, and he 
considered them unreliable. On the other 
hand, six witnesses of the plaintiffs had 
stated that they were present when Bhag- 
wan Singh took her muklawa. In the cir- 
cumstances he held that the plaintiff did 
take the muklawas of the defendants. 

The answer to question No. 23 of the 
Customary Law is to the effect that; 

“marriage cannot bs presumed from mere cohabi- 
tation without the performance of any ceremony. It 
makes no difference whether the female is a widow 
or unmarried. If, however, among the Jats a man 
dies before the muklawa or biinging home-of-the- 
bride ceremony, and his brother takes the muklawa, 
this is considered tantamount to a karewa marriage.” 

No instances have been proved in this 
ease; bat a statement of the Customary 
Law standing alone must be accepted in 
the absence of evidence. If, therefore, the 
two plalntifis took the muklawas of the two 
defendants after their first husbands’ died, 
it must be held that there were karewa 
marriages between the plaintifs and the 
defendants. 


Certain copies of Birth and Death Re- 
gisters were put in evidence, but we 
agree with the trial Jadge that they es- 
tablish nothing. We are far from being 
impressed, however, with the plaintiffs’ evi- 
dence that they took tha muklawas of the 
two defendants after their first husbands 
died. That evidence is most unconvincing. 
In fact, this is apparent frem tke plaint 
itself where an alternative claim was set 
up, namely, that if the karewa marriages 
were not established, still tha widows hid 
forfeited their rights of inheritance by their 
unchastity. Bhagwan Singh, the first 
plaintiff, as P. W. No. 13, stated that he 
was only 10 or 11 years old when he 
brought Musammat Chand Kaur home 
as his bride, whereas she 
25 or 26 years old. This in itself seems im- 
possible. He added that Musammat Coand 
Kaur was unchaste from the beginning 
and that he knew that she was unchaste 
before hs took the barat from her village tu 
his. This is another remarkable circums- 
tance. Similarly, Bishen Singh said that 
he was only 13 years old waen he brought 
home Musammat Skam Kaur as his bride. 
The first witness Indar Singh who is a 
lambardar has stated that these muklawas 
took place but he could give no other 
instance of a muklawa of this nature. He 
could not s:y what other maniages he 
joined, The third witness for the plaintiffs 
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is only a kamin. The seventh witness is 4 
prohit but his evidence also does not ap- 
pear to bereliable. ‘The lith and 12th wite 
nesses of the plaintifis belong to other vil- 
lages. | 

On the other hand the witnesses examined 
on behalf of the defendants, some of whom 
come from Burj, the village of Musammat 
Chand Kaur, have stated that her muklawa 
was not taken by Bhagwan Singh. On the 
contrary the first husband Prem Singh 
took her muklawa and only died some two 
years after that. Mussammat Sham Kaur 
comes from village Channun, and witnes- 
ses from that village have deposed that 
she was married to Nand Singh who took 
her muklawa. If this isso, then her muk- 
lawa could nv} be taken by Bishen Singh. 
In our op'nioa, there is no reason to dis? 
believe the statements of the defendants’ 
witnesses while it would be easy for the 
plaintiffs to get a number of witnesses to 
allege that they took the muklawas of the 
two defendants after the deaths of their 
first husbands. Had this been done and 
these defendants been living as the wives 
of the plaintiffs, their names would never 
have been entered in therevenue papers 
aa succeeding along with the plaintiffs as 
the widows of the husbands whom they 
undoubtediy were first married to. Nor 
would it have been necessary for the plaint- 
ifs to set up an alternative case in their 
plainis that, even ifthe karewa marriages 
were not established, still the widows were 
not entitled to succeed by reason of their 
unchastity. On the record we have no 
hesitation in holding that it has not been 
established that the two plaintiffs took the 
muklawis of the two defendants. On the 
other hand it is quite clear that they did 


not do 80. f 
This disposes of the appeal which we ac- 


cept and dismiss the suit with costs 
throughout. Lie 
D. ï Suit dismissed, 
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Mrppteroy, J.C. AND Mir Auman, A. J.C. 
ZURAB GUL—~—AccusmD—APrELLANT 
versus 
BMPEROR—Opposits Party 
Penal Code (Act XLV of 1860), 3. 24—Statement of 
accused who had been insane, as to ectent of his in- 
sanity, whether conclusive, 
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‘The statements‘ofa man who has been a lunatic, 
as to the exact nature of his delusions donot afford 
conclusive proof thereof even after he hss recovered 
from insanity and is fit to stand his trial, 


Cr. A. from an crder of the Sessions 
Judge, Peshawar, dated October 9, 1938. 


‘Mr. Khan Hamidulla Khan, for the 
Crown. 


Middleton, J. C.—Zurab Gul, aged 26, 
has been convicted under s. 302, Indian Penal 
Code, and sentenced to transportation for 
life. He appeals through jail and is not 
represented in this Court. He was origin- 
ally committed to the Sessions Court for 
trial by an order dated April 27, 1934. 
The Committing Magistrate, however, re- 
corded a finding that at the timeof the 
proceedings the eccused was insane and 
incapable of understanding the proceed- 
ings. Tke commiltal order was quashed 
by order of the Judicial Commissioner, dated 
May 18, 1934, and Zurab Gul was there- 
after sent to the lunatic asylum in Lahore. 
After discharge from tbe asylum, upon 
the report of ihe Visitors’ Committee that 
he wes fit tostand his trial, he was again 
committed and has now stocd his trial. 

The prosecution story was told by close 
relations cf the appellant who were living 
in the seme hcuse with him. His wife 
had got up very early on the morning of 
January 10, 1934, to prepare focd. Tle 
father of the aprellant, Turabaz, came and 
sat close tothe fire place and was talking 
to the small child of tke appellant. The 
appellant got cut of his bed, went outside 
for a short time, came back and without 
any warning struck Turabaz upon the head 
with 6n axe. Villagers were called and 
the wounded man was carried to the Police 
Station, where he himself reported the 
matter. In this report he alleged that 
Zurab Gul had- got from his bed and had 
immediately struck him with an axe from 
behind. He was unable to give any motive 
for this act and did not suggest that 
Zurab Gul was insane. Turabaz died two 
days later as a result of his injuries ; and 
the medical evidence shows that his skull 
had been fractured and the brain injured, 
whilet in addition he had been stabbed 
on the right side of the chest and sus- 
tained injuries to the pleura and lung. 
Death was tke direct result of the injary to 
the lung. In addition to Zureb Gul's own 
wife Musammat Akal Mana, his brother 
Zurab Gul, aged 11, gave evidence as an 
eye-witness. He woke up justin time to 
see his brother striking his father with 
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the axe. The appellant managed to escape 
after the cecurrence and was arrested by 


the Police at a shrine in a neighbouring, 
. village of Lachi on January 16. 


Before the Committing Magistrate the 


appellant stated that he had waken up and: 


heard some thieves whispering. He had 
run after them with an axe, but had not 


identified them. He then returned and. 


saw his father sitting by the side of his 
wife, who was cooking food. He had pre- 
viously suspected his father of having illi- 
cit connection with his wife and he also 
suspected that the thieves had come to kill 
him at the instigation of his father. He 
accordingly struck his father on his head. 
In the Sessions Court he modified this 
statement, denied that he had struck his 
father and said that he had found his 


father lying wounded after he had return- 


ed from chasing the thieves. No defence 
evidence was produced, and it may be noted 
that the story of the thieves was not men- 


tioned by any of the prosecution witnesses . 


and appears to bea figment of the appel- 
lant’s a A kn, In his grounds of ap- 
peal to this Court the appellant admits 
that his father met his death at his kands 
during his insanity. We have no hesitation 
in finding in agreement with the learned 
Sessions Judge and all the assessors, who 
assisted him, thatit was Zurab Gul who 
caused the death of his father Turabaz, If 
at that time the appellant had been in full 
possession of his senses, the offence , would 
certainly have been one of murder. Evi- 
dence was also led at the trial to show that 
the appellant had suffered from delusions 
and insanity at the time when he was in 
jail in 1934 after he had been committed 
ialin that year. 
hie wife Meant Akal Mana alleged 
that he had twice been taken to Makhad 
for treatment for insanity prior to the oc- 
currence. She was, however, confronted 
with the statement ehe had made in the 
committal proceedings to the effect that 
she had never noticed any signs of insanity 
inhim. Similarly, Zurab Gul, younger bro- 
ther of the appellant, alleged at the trial 
that the appellant had been kept in con- 
finement on account of insanity on some 
previous occasions and had also been taken 
to Makhad in ihe summer preceding the 
cecurlence. He, too, was confionted with 
his statement before the committal Magis- 
trate which had been to the opposite effect. 
Gul ALmsad Khan and Gulbaz are residents 
of the appellant's village, who do not ap- 


pear to be related to him ; they both say: 


PS poo 


= e 


'1937 ` 


that prior to’ the occurrence Zurab Gul had 
been taken to Makhad because he had been 
insane. The learned Sessions Judge in 
discussing the question whether the ap- 
Pellant was insane at the time he gave 
the fatal blow to his father, has referred 
tos. 84, Indian Penal Code and to various 
ee kisah aa ake as to the effect of 

slusions upon the criminality of act G 
mitted by the deluded person. He tee cine 
to the conclusion that there is proof that 
the appellant suffered under a delusion 
which led him to believe that his father 
had illicit connection wilh his wife. Ap- 
parently holding ‘that this was the total 
extent of his abnormality, he has come to 
the legal conclusion that such belief not 
being sufficient to bring in any of the ex- 
AE to s. n n a Penal Code, its 

e isnota de al 

AR ence against the charge 

In this country villagers ar 
‘describe the exact a ee ae 
observe in a person of deranged intellect 
and it is impossible from the evidence 
upon the record to come toa finding as to 
the extent of the appellant's derangement 
at and previous to the time when he struck 
his father. It is, however, clear that he had 
been suffering from some derangement. He 
struck His father on January 10, 1931. He 
was found to be incapab'e of understand- 
ing the nature of judicial proceedings when 
he appeared before ihe Commuting Magis- 
trate in April, 1934. In view of the latter 
fact we can find no reason why the pro- 
secution witnesses who state that he had 
shown signs of insanity prior to the oc- 
currence slicu'd not be believed. The 
learned Sessions Judge has apparently 
based his conclusions as to the extent of 
the delusions under which the appellant 
suffered upon the statements of the appel- 
lant himself. We do not consider that the 
statements of a man who has been a lunatic 
a3 to the exact nature of his delusions 
afford conclusive proof thereof even after 
a ne recovered from insanity and is fit to 
stand his trial. We are able, with certainty, 
to record the following findings : (a) the ap- 
pellant was suffering from mantal derange- 
ment prior to January 1931; (b) the ap- 
pellant was sə insane in April 1934, as to 
be unable to understand the nature of 
judicial proceediags. Although we can- 
not estimate the exact nature of appellant's 
Pe in January 1934, we must admit 
K possibility and even the probability 
t Lal during that month he was suffering 
fr omsuch unsoundness of’mind as to be in- 
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capable of knowing the nature of his act 
or knowing whether it was wrong or con- 
trary tolaw. With this possibility before 
us we have no option but to accept the ap- 
peal and to acquit the appellant, finding that 
whilat he did cause the death of his father, 
yet he is entitled to the benefit of the Ex- 
ception given in s. 84, Indian Penal Code. 
Acting, therefore, under the provisions of 
s. 471, Criminal Procedure Code, we direct 
that Zurab Gul, appellant, be detained in 
the Haripur Central Jail, where be now 
ie, in safe custody, and that a copy of this 
judgment be forwarded to the Local Gov- 
ernment as a report under s. 471, Criminal 


Procedure Code. 
D. Appeal accepted. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 545 of 1932 
November 28, 1935 
’ CUNLIFFE AND HENDERSON: JS. 
KHAJE HABIBULLA AND OTHERS 
PLAINTIFFS ~APPELUANTS 
. versus 
BEPIN CHANDRA RAL AND OTUERS— 


entitled to 


abatement—No provision that landlord would not 
f accretion—Landiord 
held entitled to settlement of fair rent—Tenants 
contending that at time of passing of Bengal Tenancy 
Act, predecessors of landlord had no right to addi- 
tional rent on account of accretions—Burden of proof 
—Fair rent, basistof—Opinion of expert revenue officer 
on spot, value of—Res judicata, plea of should be 


raised at early stages. 
A certain area of land was settled after measure- 
ment at a certain rental and the kabuliyat showed 
he parties was that the rent 


that the intention of t 
for that land was not b3 be entanced. There was 
also a provision that in the event of any diluvion 


the defendants will not get any abatement of rent, 
It was nowhere said that the landlord was willing 
to surrender his right to additional rent for any 
land which may subsequently form by accretion. 
The defendants resisted the claim of the landlord 
to settlement of fair rent on the ground that at the 
time when the Bengal Tenancy Act, was enacted 
the plaintiff's predecessor had no right to additional 
rent: i] 
Held, that the landlord was entitled to settlement 
of fair rent for the land accreting to the tenure ; 
Held, also that if the defendants wished to show 
that atthe time of the passing of the Bengal Ten- 
ancy Act, the plaintiff's predecessor had no right 
to an enhancement, of rent, it was clearly for them 
to establish it which they failed to do. i 
There can b2 no botter materials for fixing a fair 
rent than the opinion formed by an expert oiser 
who was actually working on the spot. f 
Whers in appeal by the plaintifs from a suit 
which had been dismissed, although it was then 
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‚open to the defendants. to support thè order of dis 
missal on the ground “of res judicata they do ' not 
do so with the result that the High Court, instead 
of dismissing the suit remand it to be heardon the 
merits, they are precluded from raising the plea 
subsequently. 7 

0. A. against a decree of the District 
Judge, Rakargunj, dated June 18, 1931. . 

Messrs. S.. C. Basak and Bijan Kumar 
Mukherjee, for the Appellants. 

Messrs. Brojolal Chakrabarty, Surendra 
Nath Das Gupta and Surojit Chandra 
Lahiry, (for the Deputy Registrar), for the 
Respondents. | 

Henderson, J.—The litigation which 
has ncw culminated in the present appeal 
has bad an extremely chequered history 
but it will not.be necessary. for our present 
purpose to set out all the facts. Suffice it 
to say that the suit out of which this 
appeal has arisen was instituted for the 
purpose of settling afair rent for certain 
lands which bave accreted not only to the 
piaintii's zamindari, but also to the tenure 
of the defendants. The revenue authorities 
have fixed certain revenue upon it which 
the~-plaintiff is bound to pay and the plain- 
tiff now asks that he also should be given 
an increase of rent from the defendants. 
But-briefly his case is that he is entitled to 
it under the provisions of the Bengal 
Tenancy Act. The respondents resi&t the 
‘claim upon three main grounds. Their 
first contention is that they are exempted 
by the terms of the patta and kabuliyat 
which were executed when the holding was 
originally created as long ago as the year 
1273. Inthe second place they contend 
that they are. not Hable under the law, 
and in the third place they contend that 
the matter has been concluded in their 
favour and that the question has now be- 
come res judicata. The learned Subordinate 
Judge who tried the suit decided the first 
point in favour of the plaintiff. This deci- 
sion was reversed by the learned District 
Judge on appeal. f 

The translation of the kabuliyat has been 
placed before us and in our opinion the 
Jearned Subordinate Judge was right on 
this point. Jtis quite clear thata certain 
area of land was settled after measurement 
at a certain rental and there can be no 
question that ite intention of the parties 
was that the rent for that land was not to 
be enhanced. Then in the second place 
there nas a provision that in the event of 
any diluvion the defendants will not get 
any abatement of rent. On this point it 
seems desirable to stress the fact that the 
defendants were getting a quid proquo, 
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‘They were maintaining in fact their right 
to any re-farmation in situ and any further 
accretion which might take place in future, 
-There is really nothing in this provision to 
entitle us to say that it implies something 
else of a totally different character. This 
really disposes of the provisions in the 
lease. It is nowhere said that the lend- 
lord is willing to surrender his right io ad- 
ditional rent for any Jand which may sub- 
sequently form by accretion. We are not 
prepared to imply that any such agreement 
was intended. It is obvious that in’ such 
an‘event the landlord had before him the 
danger, which has actually materialized, 
that in the event of any accretion his reve- 
nue might be greater than the rent which 
he was entitled to realize. For these rea- 
sons we are of opinion that.there is nothing 
in the lease itself which would defeat the 
present claim of the plaintiff. ae 

The second point is based upon the pro- 
visions of Regulation XI of 1825, but has 
ultimately to be decided upon the burden 
of proof. The learned Subordinate Judge 
did not find, and in the absence of any evi- 
dence could not find, that the plaintif was 
not entitled to any enhancement under the 
terms of that Regulation. In fact the posi- 
tion is that we simply do not know whe- 
ther he was or was not. What the learned 
Judge did was to approach the case as 


‘though the Bengal Tenancy Act had never 


been passed and the suit was one for en’ 
hancement of rent under the ierms cf the 
Regulation. No doubt in a suit of that 
character it would be. necessary for the 
plaintiff to show that there was an estab- 
lished usage under which the defendants 
were liable to pay additional rent for any 
accretion to their tenure. 

The present suit, however, was one under 
the Bengal Tenancy Act, and there can be 
no question that under the provisicns of 
that Act the plaintiff is entitled to enhance- 
ment. The answer made by the defendants 
is that the plaintiff's claim is defeated by 
sub-s. 4, s. 2. That sub-section is in there 
terms: - ; 

“The repeal of any enactment by the Act shall not 
rivive any right, privilege, matter or thing not in 
force or existing at the commencement of this Act.” 


Put shortly the contention of the defend- 
antsisthat atthe time when the Bengal Ten- 
ancy Act was enacied, the plaintiff's predeces- 
sor had no right to additional rent. Now we 
are clearly of opinion that ifadefendant wania 
to meet a claim by.a plea of this kind, the 
burden of establishing it clearly rests upon 
him. Ifthe defendants wish to show that 
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at the time of the passing of the Bengal 
Tenancy Act the p‘aintiff’s predecessor had 
no right toan enhancement of rent, it is 
clearly for them to establish it. They made 
no attempt tod)so and there was no evi- 
-dence at all on which the question could 
-be determined. As I have already indi- 
cated, we are completely in the dark on the 
point, and in these circumstances it must 
be held that this sub-section is of no avail 
to the respondents. 

The third point of res judicata is based 
upon the judgment of Mr. Chotzner (as he 
then was) sitting in appeal in the District 
Court by which he dismissed a suit for 
enhancement brought by the plaintiff in 
the year 1910. There are several reasons 
why this plea cannot be substantiated. In 
ihe first place, the suit in 1910 was insti- 
tuted in the Court of the Munsif and not 
in the Court of the Subordinate Judge. 
In the second place the claim of the plain- 
tif was quite different. He was then as- 
serting that the disputed land, was part 
of his permanently settled estate and on 
such acase it would be very difficult to 
say that he could claim any enhancement 
of rent in view of the terms of the lease. 
In the third place the present question, 
i. e. the right of the plaintiff to enhance- 
ment under s. 52, was deliberately left 
open. In the fourth place this matter has 
already been before. this Court on a pre- 
vious occasion. The suit was dismissed. 
On appeal by the plaintif the learned 
District Judge upheld the order of dis- 
missal on the ground that the suit was 
barred by limitation. On the point of res 
judicata he held in favour of the plaintiff. 
The plaintiff appealed tothis Court. The 
appeal was heard by Suhrawardy and Pat- 
ters, JJ., and they overruled the finding 
of the District Judge with regard to limi- 
tation. It was then open to the defendants 
to support the order of dismissal on the 
ground of res judicata, They did not do 
so with the result that this Court, instead 
of dismissing the suit remanded it to be 
heard on the merits. In view of that order 
itis now too late to say that the suit is 
barred by res judicata. 

The result is that in our opinion the 
plaintiff is entitled to a decree. The present 
litigation has been going on for many years 
and we feel very strongly that it ought to 
be put an end tə. Is is therefore with the 
greatest reluctance that we should remand 
it again. In oar opinion it is not necessary 
to dose, Tne plaintiff claimed rent at the 
rate of Rs. 627-2-0 basing his claim on what 
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ke alleged to be the prevailing rent. Bee 
fore us that claim has not been pressed. It 
appears that when the revenue authorities, 
in the course of the dearah operation, as- 
sessed the revenue which the plaintiff is 
liable to pay; they also assessed the rent of 
the defendants at the rate of Rs. 550 3-0. 
The defendants attempted to recover that 
rent but failed as it was held by Walmsley 
and B. B. Ghose, JJ. that this assessment 
was not of a binding character. We are 
not now concerned with the question whe- 
ther it is binding or not. Weare only con- 
cerned with the question whether it is fair. 
We find it difficult to imagine what better 
materials there could be in fixing a fair rent 
than the opinion formed by an expert officer 
who was actually working on the spot. Mr. 
Chakrabarty has not said anything which 
would lead us to suppose that that rent is in 
any way unfair and we, therefore, propose, 
instead of remanding the case again, put- 
ting the parties to the expense of another 
hearing and possibly another appeal to 
this Court. to fix the rent at the rate of 
Rs. 550-3-0. 

The result is that this appeal is allowed 
and the decrees of both the Courts below 
are set aside. The plaintiff will be given a 
decree settling Rs. 5503-0 as rent and a 
decree to recover rent at that rate for a 
period of three years. In this connection 
we may note that Dr, Basak has abandoned 
the claim for the year 1329. The appellant 
will also get his costs in all the Courts. 

Cunliffe, J.—I agree. 

D. Appeal alluwed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision No. 311 of 1936 
December 2, 1936 
MIDDLETON, J.C. 
Haji SARGAND GUL AND ANGTHER— 
PLAINTIFFS—APPLICANTS 


versus 
SWAMIDAS AND oramrs—Derenpanrs 
—OpposiTe PARTIES 

Insolvency — Undischarged insolvent suing for 
declaration that certain mortgaged land had been 
redeemed—Receiver made party — Land not vesting 
in Receiver, it not being attachable under s. 60, Cival 
Procedure Code (Act V of 1908), by virtue of s. 25(5), 
Provincial Insolvency Act (V of 1920)—Sutt, “if 
can lie. 

There is no barto an undischarged insolvent bring- 
iag a suit for a declaraticathat certainland mo; tgag- 
ed gto certain person had been redeemed, and making 
the,Receiver also a party to such a suit, though he had 
not chtained the possession of the land and it did not 
vest in him by virtue of s. 28 (5), Provincial Insol- 
vency Act, being not attachable under s, 60, Civil 
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Procedure Code, Abdul Rehaman v. Nihal Chand 
(2), followed. 

Where a Receiver refuses to act on the ground that 
hs is not interested in the subject-matter of the suit 
it is unreasonable that he should be forced to do so 
at the instance of the insolvent. 


O R against an order of the District 
Judge, Darajat, dated Tune 13, 1936. 

Mr. Kazi Abdul Wahab, for the {Peti- 
tioner3. 

Messrs. L. Wazirchand, for Swami Das, 
for Respondent No. 1. 


Order.—The petitioners have brought 
a suit for a declaration that certain 
land mortgaged to Swamidas, respondent 
No. 1, has been redeemed. The ‘trial Cours 
framed four preliminary issues, found all 
four against the plaintiffs and dismissed the 
suit. The Appellate Court maintained the 
findings on Issues No. 1 and 3 and dissmiss- 
ed the plaintiffs’ appeal. The plaintiff 


came to this Court in revision and 
by order dated October 22, 1935, the 
‘decisions on Issues Nos. and 3 were 


reversed in the plaintiff-petitioners’ favour 
and the appeal was remanded to the Appel- 
late Judge for the devision of Issues No. 2 
and 4, The Appellate Judge has now 
decided Issue No. 2 against the plaintiff 
petitioners, has come to no finding on Issue 
No.4 and has again dismissed the appeal. 
Issue No. 2is as follows: “Is plaintiff No.1 
competent to bring a suit when he has been 
declared insolvent and has not yet been 
discharged.” The learned Appellate Judge 
in deciding this issue has merely stated 
that both Counsel cited certain rulings 
(which he did not specify) and that the facts 
upon which those cited for the appellants 
were based were entirely different from 
those in the present suit. He has further 
noted that as all the insolyent’s property 
vests in the Official Receiver, it is only the 
latter who can bring a suit regarding that 
property, but has given no reasons to sup- 
port his view. In revision Counsel for the 
respondent relies upon a Divisional Bench 
ruling ot the Calcutta High Court reported 
in Phani Bhushan Basu v. Shashi Bhushan 
(1) tothe effect that asthe property of an 
insolvent vests in a Receiver, the Receiver 
completely represents the insolvent under 
the law in respect of his properties and the 
insolvent has no locus standi to maintain 
an application to have a sale of his pro- 
perties in execution of a decree avoided. 
That decision is founded upon the propo- 
sition that property having vested in a 
Receiver, the insolvent himself is not 


1) A I R 1935 Cal, 391; 156 Ind. Cas, 401; 39 0 WN 
306; 60 O LJ 581; 7 R C710, z ; G ast 
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concerned with it and cannot sue or be 
sued in respect of it. 

On the other hand, Counsel for the peti- 
tioners cites a Full Bench ruling of the 
Allahabad High Court reported in Abdul 
Rehaman v. Nihal Chand (2). In that judg- 
ment it is pointed out that there is no 
express provision in the Provincial Insol- 
vency Act forbidding an insolvent from 
suing, but by virtue of ss. 28 and 59 it is 
apparent that in respect of property which 
hag vested in the Receiver, it is the Receiver 
alone who isthe proper person to institute 
suits and proceedings. In that case the 
insolvent was suing for money lent by him 
afterhe had been adjudicated insolvent. 
The Court considered the possibility that 
the money loaned might have’ accrued to the 
insolvent in various ways other than from 
the income of the property vested in the 
Receiver. It considered that it was in- 
appropriate that the defendant should be 
allowed to deny that the money belonged to 
the plaintiff: that there was no prima facie 
presumption to that effect, and that since 
the Receiver had not intervened, there was 
apresumption in favour of the insolvent 
thatit was his own money. In the pres2nt 
case the insolvent actually impleaded the 
Receiver as a defendant, thereby giving 
him full notice of the suit in case he wished 
tointervene. The Receiver put in written 
pleas in the course of which he stated that 
the land under mortgage had once been 
attached in execution of a decree and had 
been released as being not attachable under 
s. 60, Civil Procedure Code. Knowing this 
fact he (the Receiver) had not taken pos- 
session tof it and had no connection with it. 
Itis thus apparent that the Receiver con- 
sidered that the land concerned in the suit 
had never vested in him by virtue ufs. 28 
(5) of the Act. Ifin factit had not vested 
in the Receiver, there can be no bar to the 
insolvent himself bringing a suit in respect 
thereof. | 

Counsel for the respondent further argues 
that there is no proof upon the present 
record that the land concerned is not at- 
tachable and that as the respondent was not 
a party to the proceedings in the prior exe- 
cution he is not bound by the decision 
therein. Thisis precisely the same position 
as that which arose in the case before the 
Full Bench of the Allahabad High Court. 
There it was the defendant who denied that 
the money belonged to the insolvent plain- 
tiff. He was not allowed to do so because 


(2) ATR 1935 All, 675; 157 Ind. Oas. 41; (1935) A 


J 709; 58 A 132; 1935 ALR 689; 9R A OIF B) >: 
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the Receiver had not intervened. In the 
present case it is the respondent who denies 
that the land has vested in the Receiver. 
The Receiver himself has definitely declined 
to intervene on the ground that the property 
has not vested in him. Counsel for the res- 
pondent next urges that the proper course 
for the plaintiff- petitioners was to apply to 
the Insolvency Court for an order to the Re- 
ceiver to institute a suit. No law is cited 
to support this proposition and it appears 
tome to be undesirable that where a Re- 
ceiver refuses to act on the ground that he 
is not interested in the subject-matter of the 
suit, he should be forced to do so at the 
instance of the insolvent. Following the 
principles laid down in the Allahabad rul- 
ing, I must find on Issue No. 2 that the 
plaintiff is not debarred from bringing a 
suit because he was an undischarged insol- 
vent at the time he instituted it. ‘The learned 
appellate Judge has deliberately disobeyed 
the orders of this Court in not recording any 
finding on Issue No. 4. He has thus added 
one further stage to this long litigation on 
preliminary Issues and I am forced to rem- 
and this appeal once again for decision on 
that issue. Stamp on revision petition to be 
refunded and ccsts to follow the finalevent. 

_ Pleader’s fee Rs. 16. 


D. Case remanded. 


LAHORE HIGH COURT 
Civil Appeal No. 847 of 1935 
November 28, 1935 
ADDISON AND ABDUL RasHip, JJ. 
KARTAR SINGH AND OTHERS — 
PLAINTLEFS—APPRLLANTS 
versus 
Muzammat BANTO AND ofarrs— 

l DEFENDANTS —RES?0NDENTS 

Custom (Punjab) —Suczession—Father's self-acquir- 
ed property—Aulak Jats of Amritsar District ~ 
Collaterals, if exclude daughters. 

Among Aulak Jats of Amritsar District, the 
daughters are not entitled to succeed to the self- 
acquired land of their father upon the death of their 
mother in the presence of collaterals. Narain Singh 
v. Basant Kuer (17) and Pir Bakhsh v. Ghulam 
Bibi (18), not approved. 

[Cas2-law discussed.] ; 

C.A. from a decision of the Benior Sub- 
Judge, Lyallpur, dated February 27, 
1935. 





Messrs. Mehr Chand Mahajan, J. L, 
Kapur and Yashpal Gandhi, for the Ap- 
pellants. 

Messrs. Shamair Chand ani S. D. 
Jhingan, for the Respondents. 

Addison, J.--The plaintiffs are colla- 
terals in the third degree of Sohan Singh. 
Musammat Banto, defendant .No.. 1, is the 
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widow of Sohan Singh while defendanis 
Nos. 2 and 3 are her two daughters. Ad- 
mittedly they follow custom. Tney belong- 
ed to the District of Amritsar. Sohan Singh 
acquired. a square of land in Lyallpur Dis- 
trict which was once a desolate tract but 
was colonized when canal water was made 
available for that locality. Musammat Bante» 
Sohan Singh’s widow, has gifted this square 
to her two daughters, and tue collaterals 
have brought this suit for a declaration that 
this gift would not affect their reversionary 
rights after the death of Musammat Banto 
who undoubtedly is entitled toa life-estate 
therein. The suit was resisted by the de- 
fendants on the plea that asthe square of 
land was the self-acquired property of Sohan 
Singh, his daughters were under custom 
entitled to succeed upon the death of the 
widow and that the gift thus only acce- 
lerated their succession to the property. 
It was claimed on this account that the suit 
should be dismissed. The trial Judge has 
dismissed the suit on the ground that it has 
been established that the daughters are 
entitled to succeed to the self-acquired lend 
of their father upon the death of their 
mother, this being the custom of Aulak Jats 
of the Amritsar District. Against this deci- 
sion the plaintiffs have appealed. 


Question No. 60 of the Customary Law of 
the Amritsar District runs as follows: 

“Under what circumstances are daughters entitled 
to inherit? Are they excluded by the sons cr the 
widows, or by the near male kindred cf the deceas- 
ed? If they me excluded by the near male kindred, 
is there any fixed limit of ielationship within which 
such near kindred must stand towards the deceased 
in order to exclude his daughters? If so, how is 
the limit ascertained? If it depends on descent 
from a common ancestor, state within how many 
generations relatively to the deceased such common 
ancestor must come?" 


The answer is that nearly all tribes say 
thaifagnates, however remote, exclude daugh- 
ters. Four exceptions are given, namely, 
thiee small Muhammadan tribes, while 
Khatris and Brahmans of Ajnala 'Tahsil 
stated that they followed Hindu Law. Below 
this reply is a note by the compiler of the 
Manual, which was prepared by the Settle- 
ment Officer of Amritsar in 1914. It is to 
the effect that the exclusicn of a daughter 
is so strict that even in those cases where 
there is no agnate at all she is 
deprived of succession by members of the 
village community who may have no rela- 
tionship with the deceased. ‘Ihe real fact 
was that daughters after their marriage 
often went to reside far from their father's 
village and amongst families with whom 
her father's brotherhood had no sympathy 


N 
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The result was that on her father's death 
she failed to get possession of the property 
and could not get any support from the 
people of the village even if she had the 
courage to lodge a suit in the Courts. After 
this note it is added that the feeling against 
daughters was s0 strong amongst certain 
castes that agnates, however remote, were, 
said not to allow unmarried daughters to 
keep possession till their marriage or death. 
All other tribes, however, allowed such pos- 
session to unmarried daughters, if no son or 
widow were alive. It may be said here that 
jt is commonly the custom that an unmarri- 
ed daughter succeeds to a limited estate 
upon the death of the widow until she dies 
or marries. 

Question No. 61 runs as follows : 

' Tg there any distinction as to the rights of daugh- 
ters to inherit (1) the immovable or ancestral, (2) 
the movable or acquired, property of their father”? 

The answer was that no distinction was 
made, and the answers to Question No. 60 
were applicable. Then follows a short sent- 
ence which is not in the Vernacular Riwaj-i- 
am but has been inserted by the Settlement 
Officer in the Manual Customary Law and 
must be taken to be a statement of his own 
opinion. This sentence is: 

“But in reality daughters have a right to exclude 
agsates with respect to non-ancestral property, 
though ths right is seldom assarted for the reasons 
given under Answel No. €0;” 
ie, in tbe note which I have reproduced 
above. This sentence must, therefore, be 
taken not to !e part of the custom stated 
by the people, but the opinion of the. Settle- 
ment Officer, and it is obvious that this 
opinion must be based not upon conditions 
prevailing in Amritsar, but upon the custom 
followed in other places for ths Settlement 
Officer. has himself brought out very clearly 
in the Answers to Question No. (0 and 
Question No. 61 that daughters seldom 
assert their rights either to ancestral or 
non-ancestral property. This being s0, it 
must be taken that his opinion was based 
on the customs of other Places and other 
tribes. In fact it had become customary 
even inthe Courts to look upon custom as 
a thing generally followed and to place the 
burden of proof upon any person who as- 
serted that his custom was not the same as 
the so-called general custom of the Pro- 
vince. Ifthis person succeeded in proving 
the custom he alleged, the name “special 
custom” was given to it. This obviously 
was an attempt to legislate and there is n9 
doubt that it resulted in many tribes being 
deprived of the customs they followed, Þe- 
cause they were not in accordance with this 
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so-called general custom which came to be 
wrongly looked upon as the law in tke 
Punjab. This is obvious also from Ratti- 
gan's Customary Law where much is made 
of general custom and where all customs 
notin decordance with it.are designated 
“special customs.” That eminent Judge, 
Gir Meredyth Plowden, so far back as 1893 
in Ralla v. Budha (1), pointed out that there 
is strictly speaking no suci thing as 2 
general custom of the Punjab applicable to 
persons throughout the Province like the 
English Common Law, while Sir Charles 
Roe in his Tribal Lawsaid that he was 
unwilling to say of any single principe of 
custom that it was absolutely true of the 
whole of the Punjab. In spite of that, the 
Chief Court of the Punjab continued to re- 
cognize this so-called general custom as 
the law prevalent throughout the Punjab 
and to place the burden on any one who 
said that that was not his custom or law. A 
Full Bench of the Chief Court again point- 
ed out in Bessi v. Hira Singh (2), at p. 300* 
ihat it found itself unable to give any ans- 
wer to the question referred to it for ibe 
simple reason that custom varied from tribe 
to tribe and from one locality to another. 
If it were to answer the question put to it 
either one way or the other, its ruling wou'd 
be-quoted as applicable to all persons in the 
Punjab governed by custom whatever their 
tribe or residence. 

The answer might be correct as regards 
some tribes and some localities and quite 
incorrect as regards-other. Their Lordships 
of the Privy Councilin Abdul Hussain Khan 
v. Bibi Sona Dero (3), pointed out that it was 
incumbent on the appellant to allege and 
prove the custom on which he relied. In 
Civil Appeal No. 1335 of 1930 Samon v. 
Shahu (4), è Bench of this Court, consist- 
ing of the Chief Justice and Rangi Lal, J. 
again laid down that there is no such 
thing as General Oustomary Law and that 
according tos. 5, Punjab Laws Act, 1872, | 
the party who relies 03 custom must prove 
in the first instance that custom furnishes 
the rule of decision, and secondly, what that 
custom is. Another Bench in Civil Appeal 
No. 2026 of 1931 Kesar Singh Y. Achhar 


(1) 50 P R 18983, 

2) 75 PR 1917; 42 Ind. Cas. 33%; ATR 1917 Lah, 
308, 144 & 145 P W R17 iF B) 

(3) 45 O 450; 43 Ind, Gas. 303; A I R1917 P C181; 
45 I'A 10; 12 S L R101; WALI; 4PLW 27; 
3LM Ld 48; 220 WN 333; 983 ML TLI; 270L , 
J 240; 1 P L R 1918; 20 Bom. L R 528 (PO), 

(4) 161 Ind. Cas. 245; AT R199 Lah. 93; 17 Lah. 
10; 8 R L704; 33 PLR 193. i 
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Singh (5), pointed out that the term “Gene- 
ral Custom of the Province” was a mis- 
nomer. This Bench also went onto hold that 
an entry in the Riwaj-i-am about the exiat- 
ence of a custom was a strong piece of evi- 

dence in support of that custom which can- 
not be subtracted from by general con- 
siderations, such as, that daugaters succeed 
in this Province amongst the majority of 
tribes to the self- -acquired property of their 
‘father. The last-mentioned decision is 
based on Beg v. Allah Ditta (6). It was 
held by the Privy Council in that case that 
an entry in the Riwaj-z-am in favour of the 
succession of a daughter's son whose father 
was akhanadamad in preference to col- 
laterals was astrong piece of evidence in 
support of such custom which it lay upon 
the plaintifs collaterals to rebut, even 
assuming that there was 4 general custom of 
agnatic or collateral succession, in default 
of male issue to the exclusion of female 


heirs among the agricultural tribes of the. 


Punjab, about which the decision of the 
Punjab Chief Court were by no means uni- 
form, especially in the ease of Muhammadan 
tlibes who are endogamous. It is clear 
from para 2 at p. 172 of the report that the 
Riwaj i-um in favour of the succession of a 
daughter's son whose father was a khana- 
damıd in preference to collaterals was a 
strong piece of evidence in support of such 
custom which it lay upon the plaintiffs 
collaterals to rebut, even assuming that 
there wasa general custom of agnatic or 
collaterals succession, in default of male 
issue to the exclusion of female heirs among 
the agricultural tribes of the Punjab, about 
which ihe decisions of the Punjab Chief 
Oourt were by no means uniform, especially 
in the case of Muhammadan tribes who 
are endogamous. It is clear from para. 2 
at p. 172 of the report that the Riwaj-i-am 
was not followed by the Courts in India on 
the ground that statements recorded therein 
required to be proved by instances before 
any value could be attached to them 


lo spite of this decision there have been 
later decisions of the Punjab -Chief Court 
and the Lahore High Court to the effect that 
a kiwaj i-am is of little evidentiary value 
unless supported by instances. Some of 
these were reviewed in Labh Singh v. Mango 


(5) 161 Ind, Cas. 692; a ae 1936 Lah 68; 17 Lah, 
101;8 R L791; 38 P L R 

@ 45PR 1917; 38 ind “Cas. 354; A IR1916P O 
H 44 I A &9; ‘44 C 749; 12 P W R 1917; 21 MLT 
10; 32 M LJ 615;19 Bom. LR 388; 19 A L d 525; 
Pi W N 842; 26 O L J 175 (P 0), 
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(7), by Fforde and Campbell, JJ. That 
was a case amongst Handal Jats of the 
Amritsar District. It was held in it that 
a custom exists in that Disirict amongst 
those Jats, prohibiting the successicn cf 
daughters to the inheritance of their father, 
whether that inheritance consists of mov- 
able or immovable properly acquired or an- 
cestral. It was said that after the decision 
of the Judicial Committee in Big v. Allah 
Ditta (6), it could no longer be affirmed to 
be an established rule that a statement in a 
Riwaj-i-am opposed to so-called genera] 
custom and unsupported by instances pos- 
sessed little evidentary value. It was fur- 
ther held in it thatit had not been shown 
that the Riwaj-i-am of 1865 or the new edi- 
tion of 1914 had been in any way imper- 
fectly compiled or was inaccurate anes 
pp. 299 and 293 of the report). It may here be 
stated that the Riwaj-i-am of 1865 is also not 
in favour of daughters—a matter which has 
been brought out in Labh Singh v. Mango 
(7). An attempt to discredis the Riwaj iam 
of 1855 had been made by the learned 
Judges who decided Gurdit Singh v. Ishar 
Kuar (8), but at p. 304* of Labh Singh v. 
Mango (7), it has been made clear iht in 
that respect Gurdit Singh v. Ishar Kuar (8) 
did not contain a correct exposition of the 
This authority, therefore, is a strong 
piece of evidence as a judicial instance 
where daughters were excluded from self- 
acquired property by collaterals amongst 
Handal Jats of Amritsar District. It makes 
no difference that in the present case the 
dispute is among Aulak Jats. 

The main tribe is the same and it is only 
the sub-tribe that is different. In the Custo- 
mary Law of the Amritsar District prepared 
in 19)4 the sub-divisions of Jats who were 
consulted are given at p.5 of the preface. 
There were 26 sub-divisions of Jats include 
ing Aulak Jats consulted and the other 
tribes consulted are also given there. Toe 
all tribes was the same 
with the limited exceptions already 
mentioned, which may be neglected. Tne 
second judicial instance in favour of the 
appellanis and against the daughters is 
reported in Santa Singh v. Santi (9), where it 
was held that daughters or their sons are not 
entitled to inherit even the self-acquired 
property of the father or grand-father 

(7) 8 Leh, 281; 100 Ind. Cas. 924; A IR 1937 Lah, 


241. 
(8) 3 Lah. 257; 68 Ind. Oas. 551; A I R1922 Lah, 


(9) AIR 1933 Lah, 898; 144 Ind, Cas. 483; Ind Rul 
(1933) Lah. 480. 
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amongst Jats of Amritsar District. The third 
judicial instance in favour of the appel- 
lants is given in Nadhan Sing v. Rajo (10). 
Tnis again is a decision of a Division Bench 
waich h:ld that by the custcm prevailing 
among S.ndhu Jats of the Amritsar Dis- 
trict, daughters are ousted by collaterals of 
the last male owner in the matter of suc- 
cession to self-acquired property. Thakur 
Singh v. Dhan Kuar (11), was relied upon 
by the respondents as it was held in it 
that no custom was proved to exist among 
Khaira Jats of the Amritsar District where- 
by daughters were excluded by collaterals 
of the husband. It therefore went on to 
hold that they were governed by the gene- 
ral custom of the Punjab whereby daughters 
were given preference. In this case the 
Riwaj-v-am was rejected for the reason that 
the sub-divisions of Khaira Jats was exclud- 
ed from representation and was not ques- 
tioned regarding its customs when the 
Riwaj-i-am of 1914 was prepared. 

This is nota correct statement of what 
happened in 1914. The Khaira Jats are not 
mentioned amongst the 26 sub-divisions of 
Jats who were consulted as given at p. 5 
of the preface. That does not mean that 
‘they were not present and were excluded. 
They may have been a particularly small 
tribe and special mention of them was, 
therefore, not made. This decision, there- 
fore, is not good instance for two reasons; 
the first being that the Riwaj-i-am was 
deliberately rejected though it purports to 
contain the statements of all tribes: while 
the second is that the Judges then pro- 
ceeded to fall back upon the so-called 
general custom of the Punjab instead of 
allowing the parties to establish their own 


custom. Itis unnecessary to go back to 


the authorities already mentioned beginn- 
ing with Ralla v. Budha (1), to the effect 
that there is no such thing as general 
custom of the Punjab: In fact such an 
expression is @ contradiction in terms. I 
would, therefore, reject this judicial ‘in- 
stance, holding it of little orno probative 
value. The next four instances are amongst 
Kambohs, a tribe which gave the same 
reply asthe Jats It was held in Narain v, 
Jawahir Singh (19), that the Riwaj-i-am is 
a public record prepared by a public officer 
in the discharge of his duties and is clearly 
admissible in evidence to prove the fact 
` (10) 4121925 Lah 556; 85 Ind, Cas, 783;1 Lah, 
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therein entered and the statements con- 
tained in the Riwaj-i am form a strong piece 
of evidence in support Of the custom, 

It was further held that amongst Kam- 
bohs of the Amritsar District, daughters did 
not succeed in preference to collaterals to 
self-acquired property. A similar view was 
taken in Wasakha Singh v. Gutti (13), 
Karmond v. Jowand Singh (14), and Har 
Devi v. Mohan Singh (15). As the custcm 
prevailing in the Amritsar District is ob- 
viously local and not tribal, these four 
judicial instances are good evidence that 
daughters are excluded from succeeding to 
the self-acquired property of their father 
by collaterals. There are thus even judicial 
instances in favour of the exclusion of 
daughters amongst agricultural tribes in 
this locality. In favour of the daughters 
the first judicial instance referred to was 
Gurdit Singh v. Ishar Kuar (8), where it 
was held that as regards sel{-acquired prop- 
erty, the general custom of the Province 
is that a daughter excludes collaterals in 
succession to self-acquired property and 
the entry in the Riwaj-i-am of 1855 was not 
sufficient to prove a custom to the contrary, 
having regard to the remarks as to the 
value of this Riwaj-i-am made in Dial 
Singh v. Deva Singh (16). This judgment 
has been dealt with in great detail in 
Labh Singh v- Mango (7), where il is point- 
ed out that the criticism as to the Riwaj-i- 
am of 1865 was not warranted.. Again, this 
decision turns on tke so-called general 
custom of the Province being a universal 
rule of law to rebut which was the duty 
of any person alleging a custom to the 
contrary. I have already dealt with this 
subject in sufficient detail and it is quite 
clear that the basis of the decision is 
wrong. This instance, therefore, may be 
rejected as being based ón incorrect prin- 
ciples. 

Next it was contended that Narain Singh 
v. Basant Kuar (17), was in favour of the 
daughters, the decision there being that 
amongst Sarai Jats ofthe Amritsar District, 
daughters exclude collaterals from the suc- 
cession to the self-acquired property of 
their father. This decision appears to have 
been based largely upon the opinion ex- 
pressed by the Settlement Officer in the 

(13 A I R1928 Lah. 762; 112 Ind. Cas, 8, 

(14) AIR 1931 Lah. 32); 133 Ind. Cas, 556; 32 P L 
R 310; Ind. Rul, (1931) Lah, 796, 

(15) A IR 1933 Lah. 379; 142 Ind. Gas. 68, 31P L 


R 331; Ind. Rul. (1933) Lah, 173. 
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1914 Manual, doubting the truth of the 
custom stated in the Riwaj i-am and it was 
said that this was entitled to weight and 
lessened the burden on those seeking to 
prove that the statement of custom by the 
tribe was not correct. Here again Dial 
Singh v. Deva Singh (16), was relied upon 
bul what was said in Labh Singh v. Mango 
(7), appears to have been lost sight of. All 
that has even been, held heretofore is that 
itis the statements recorded in the Riwaj- 
tam which are of value and with all res- 
`- pect Lam not prepared to endorse the view 
of this Bench to the effect that the opinion 
of an individual Settlement Officer is 
entitled to weight in discrediting those 
statements. It might be different if this 
opinion was based on instances but none 
were quoted. I have already pointed out 
that the Settlement Officer himself re- 
corded that opinion against daughters was 
very strong and that daughters rarely set 
up any tight as against collaterals. His 
opinion therefore seems to have been bas- 
ed o2 the sc-called general Customary Law 
of the Punjab which has no existence. This 
is a doubtful judicial instance Pir Bakhsh 
v. Ghulam Bibi (18) is again based on the 
view that the general rule of custom is that 
in succession to self-acquired land daughters 
exclude collaterals, para. 23 of Ratiingan’s 
Digest of Customary Law being relied upon 
in this respect. There is no discussion of 
ihe Customary Law of the Amritsar District 
except that it was remarked that the gene- 


ral trend of opinion was that daughters suc- - 


ceeded to non-ancestral property to the 
7 exclusion .of agnates in that district. On 


, what, this remark is based is not stated. I. 


would reject this asa judicial instance of 
little or no value. 

The only other judicial instance relied 
upon is the decision in Civil Appeal No. 
19514 of 1934 Jawala Singh v. Santi (19) 
where Narain Singh v. Basant Kuer (17) 
was followed. It was remarked in the judg- 
ment that- certain of the cases relied upon 
were cpen tothe criticism that they were 
decided without giving due weight to the 
entries in the Riwaj-i am; but it was added 
that the last two cases were decided 
after ‘ccnlest. That may be so, but as I 
have already shown they were influenced 
by considerations which were not of much 
evidentiary value. There are thus two judi- 
Cial instances at mostin favour of daugh- 
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ters and their value is, in my judgment, not 
equal to the decisions reported in Labi 
Singh v. Mango (7), etc, to the contrary. 
This means that there are seven gcod 
judicial instances against daughters and two 
of less value in their favour. It is curious 
that in this case most of the instances re- 
lied upon are those of the colonists frem 
Amritsar in the Lyalpur District. I come 
now to the non-judicial instances. Exhibit 
D-12 is a mutation in favour of her daugh- 
ters by Musammat Santi, a widow of her 
husband's self-acquired property in ihe 
Lyallpur District. The Revenue Officer 
who sanctioned the mutation, stated that the 
property was self-acquired, that the rever- 
sioner lived far away in the Ferozepzre 
District and that they could seek their re- 
medy in the Civil Courts. A civil suit was 
brought by them Lut it was ultimately 
withdrawn and the terms on which it was 
withdrawn have not been stated. This jg 
not therefore a very important instance. 
Mutation No, 100 is the next instance re- 
lied upon in favour cf daughters. Chanda 
Singh who came to Lyallpur from Amritsar 
was an Aulak Jat. He was succeeded by 
his two widows, one of whom gifted 
her land, which was self-acquired of her 
husband, to her daughters. In this case it is 
clearly proved that the collaterals consented 
to the gift. It therefore cannot be said to 
be an instance establishing very much. It 
is always open to the collaterals to give up 
what they are entitled to. 

The next instance relied upon is muta- 
tion No. 102 according to which Musammat 
Jawandi made a gift of some land to her 
daughter Musammat Ram Kaur. It is clear 
however, from the statements of Indar 
Singh (D. W..No. 4) that proprietary rights 
in this land were acquired by the mother 
Musammai Jawandi. According to all the 
decisions of this Court it was the self-ac- 
quired land of tke widow and this is not 
an instance of daughters succeeding to 
their father’s self-acquired property. The 
fourth instance relied upon is mulation 
No. 357. This is the same instance as is 
reported in Narain Singh v. Basant Kuer 
(17) already referred to. The next instance 
relied upon by the lower Oourt is mutation 
No. 89. ‘This is the same instance as Thakur 
Singh v. Dhan Kuer (11) the instance of 


Khaira Jats where the Riwaj-t-am was not 


locked at and the general custom of the Pro- 


‘vince followed. This instance I have already 


rejected. The next instance is a judg- 
ment of the Senior Sub-Judge, Lyallpur, 


. dated October 16,1928. The main decision 
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in that case was that Sher Singh, the father 
of the plaintiffs, consented to the gift that 
therefore his sons could not dispute it. This 
obviously therefore is not an instance in 
favour of the daughters. As regards mutation 


No. 110, there was asuit in Court and the - 


issue framed was: “Are the daughters not 
entitled to succeed to the self-acquired prop- 
erty of their father in the presence of col- 
laterals ?” . The decision of the Senior Sub- 
ordinale Judge again purports to follow 
the so-called general Customary Law of the 
Punjab as given in para. 23 of Rattigan’s 
Digest of Customary Law. This is a case de- 
cided on the wrong view of the onus and 
is of little or no value. Mutation No. 108 is 
in favour of a daughter, but this is a case 
where there is no evidence that there were 
any collaterals in existence. None appear- 
ed before the Revenue Officer and the 
witness who supported thisinstance, Hakam 
Singh (D. W. No. 13), did not mention the 
existence of collaterals. Another instance 
is mutation No. €1. This is another case 
where no mention is made by any one 
of the existence of any collaterals. 

The last instance relied upon by the 
Judge is mutation No. 92. Here the muta- 
tion itself mentions that no collaterals were 
in existence and that Gehl Singh had no 
heir. Most of the instances relied upon 
therefcre are not instances in favour of 
daughters, while the few which are, have 
been decided on a wrong view of the onus, 
A gocd instance against daughters is 
Eg. P. 16—a mutation which was not sanc- 
tioned by the Revenue Authorities. Bishen 
Singh, a Handal Jat, who had migrated 
from Amritsar District to Lyal/pur, gifted 
his self-acquired land to his daughter. The 
collaterals objected and the Revenue Autho- 
rities refused to mutate the gift in favour of 
the daugther. Another good instance against 
daughters is Ex. P-9. This is a case amongst 
Kambohs where the District Judge of 
Amritsar held on October 6, 1917, that the 
daughter had failed to prove her right to 
succession in preference to collaterals to the 
self-acquired property of her father. An- 
other instance against daughters amongst 
Kambohs is a mutution decided by the 
Collector, Sir Geoffrey de Montmorency, on 
July 2, 1918 (Ex. P-&). He held that daugh- 
ters were not entitled to succeed to the 
self-acquired property of their father in 
preference to ccllaterals. The Riwaj-i-am 
therefore is strongly in favour of the col- 
. Jaterals, appellants. Nothing has 
shown to discredit the Riwaj-tam of the 
. Amritsar District; while the instances are 
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on the whole, either inconclusive or in 
favour of the collaterals, though there 
are a few instances in favour of the daugh- 
ters. The instances in favour of the 
daughters have usually, been decided on a 
wrong view of the onus of proof and are 
not thus important. In my judgment the 
presumption arising from the Riwaj-i-am 
entry has not been rebutted, and I accept 
the appeal with costs throughout and decree 
the plaintifs’ suit. : 


Abdul Rashid, J.—I agree. 
N. . Appeal accepted. 


PESHAWAR JUDICIAL COMMIS- 
. SIONER'S COURT 
Oivil Revision Petition No. 226 of 1936 
December 1, 1936 
MIDDLETON, J. O. 
Tiru GHULAM HUSSAIN GHULAM 
SARWAR—PETITIONER 
versus 
. GHULAM SARWAR AND ANOTHER— 
OpposiTs PARTINS | 

Civil Procedure Code (Act V of 1908), 0. YII, 
r. 6—Limitation expiring during Ccurt holidays— 
Presentation of plaint on re-opening day—Plaint not 
mentioning ground of exemption under s. 4, Limita- 
tion Act LX of 1908)—Suit, whether barred. 

Where a plaint is presented on the re-opening 
date after Court holidays and the period of limita- 
tion has expired during the holidays, the fact that 
the ground of exemptionunder s. 4, Limitaticn Act, 
was not specifically mentioned in the plaint will not 
entail the dismissal of the suit 
Court is bound to take judicial notice of the holi- 
days. 

GO. R. P. from an order of the Small 
Cause Court Judge, Peshawar Cant., dated 
March 3], 1936. 

Mr. Gokal Chand, for the Petitioner. 

Lala Wazir Chand, for the Opposite 
Parties. A 

Order.—The petitioner instituted a small 
cause suit for the recovery of Rs. 172-12-0 
in the Court of the Senior Sub-Judge on 
January 22, 1934. This was assigned to 
the Court of the Judicial F: A, O., Peshawar, 
for trial on the same day. Thereafter an 
ex parte decree was granted which was 
ultimately set aside on revision in this 
Court and the records were received back 
in the trial Court on December 4, 1935. 
Several hearings followed and on March 31, 
1936, after noting that the plaintiff's wit- 
nesses were not present, though the date 
had been fixed for final hearing, the Oourt 
passed the order now under revision dis- 
missing the suit as barred by limitation, 
The Oourt held correctly that the latest 


` 


inasmuch as the , 


i 


. days.” 
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date for institution of the suit was prima 


facie January 19, 1934; it noted that the 
suit was not instituted until January 22, 


“1934 and even then being a small cause, it 


hadifnob been instituted properly by pre- 
sentation before the Small Cause Uourt 
Judge. Counsel for the petitioner points 
out that. January 18 to 21, 1934, were 
gazetted Court holidays and that the suit 
was instituted on the first day after these 
holidays; he further points out that the 
Judicial E. A. C., Peshawar, had exercised 
Small Cause Oourt powers up to Rs. 100 
prior to investiture with powers up to 
Rs. 500 which took place in accordance with 
Notification No. 7009-H. A, dated March 8, 
1934. He argues that the suit was institut- 
ed in a Court having jurisdiction and with- 
in time under s. 4, Limitation Act. 

Counsel for the respondents does not 
contest the facts stated. He raises the ful 
lowing points: lay Under O. VII, r. 6 the 
plaint should have stated that the benefit 
of s. 4, Limitation Act, was claimed to extend 
limitation. On p. 1480 of Mr. Chitaley’s 
commentary on the Civil Procedure Code 
[Edn. 1] it is noted that “where a plaint 
is presented on the re-opening date after 
Court holidays and the period of limitation 
has expired during the holidays, the fact 
that the ground of exemption under s. 4, 
Limitation Act, was not specifically mention- 
ed inthe plaint will not entail the dismis- 
sal of the suit inasmuch as the Court is 
bound to take judicial notice of the holi- 
This note is supported by reference 
to rulings in Nagpur, Lahore, Madras and 
Calcutta Courts, though a Calcutta raling to 
contrary is also noted. The proposition as 
stated appears to me to be correct, and I 
hold that the plaint was correctly instituted 
on the first working day after the holidays 
during which the period of limitation had 
expired. ib) Counsel for the respondent 
urges that as the suit was instituted waen 
there was no Court with Small Cause Court 
powers competent to hear it, it must be re- 
garded as a regular suit throughout and 
the order now under revision must be re- 
garded as an appealable order in a regular 
suit. š 

The proceedings throughout have been 
of a Small Cause Court nature ànd there 
has been no procedure such as is prescribed 
for a regular suit. In the order to which 
objection is now laken, the Court has de- 
scribed itself as a Small Cause Court and 
the decree sheet is also drawn up as that 
of a Judge ofa Small Cause Court. This 
contention appears to me to be untenable, 
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and ideed if it were correct, it would entail 
the conclusion that the whole proceedings 
were void for want of jurisdiction. I ac- 
cept the petition and set aside the order 
of the Small Cause Court Judge dated 
March 31, 1936 and remand the case for 
hearing by the Small Cause Court Judge 
in exercise of his Small Cause Court powers 
on its merits. Stamp on petition to be re- 
funded, costs in revision to follow the final 
event. Pleader's fee Rs, 16. 
D. Petition allowed. 


renee 


LAHORE HIGH GOURT 
Qivil Execution Second Appeal No. 649 of 
1936 
December 18, 1936 
Tex Osann, J. 

Firm SHANKAR DAS-BHAG MAL 
—DRoREE- HOLDERS — APPELLANTS 
versus 
LABH. SINGH-—JUDGMENT-DEBTOR — 

ReseonDENT? 

Execution—-Decree against son of M—Haecution 
against estate of M — Occupancy rights created in 
land in time of M's ancestors in favour of third 

arties—M purchasing occupancy rights long after 
his father's death with his own money —Land, whether 
becomes ancestral in hands of M qua his son—Decree 
against son for loan taken by M, whether can be exe- 
cuted agains: such land. i 

In the time of M's ancestors, occupancy rights had 
been created in a certainland in favour of third 
parties, and the estate so carved out had passed. 
away from their hands, Allthat devolved on M on 
his father’s death was the proprietary rights in the 
land. At that time the occupancy rights were held by 
third parties, and it was long after his father's death 
that M had purchased these valuable rights from the 
tenants for a considerable sum of money belonging to 
himself : : bans 

Held, that this was clearly his own self-acquisition 
and the estateso acquired could not possibly be im- 
mune from attachment in execution of a decree against 
his estate; f i 

Held, also, that the act, which brought about this 
state of afairs, was the purchase by M with his own 
money, and that the interest so purchased could not 
be regarded as having devolved on him by inheril- 
ance from hisfather. 


S.C. A. from an order of the District 
Judge, Lyallpur. dated February 29, 1936, 
affirming that of the Senior Subordinate 
Judge, Sheikhupura, dated November 28, 
1935. 

Mr. Arjan Dev Bagai, for the Appel- 
lants. 

Mr. Amar Nath Chopra, 
pondent. 4 


for the Res- 


Mahna Singh had 
borrowed a certain sum of money from 
the appellant, firm Shankar Das-Bhag Mal. 
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After Mahna Singh's death the appellant 
obtained a decree forthe amount due on 
the loan against his son Labh Singh, re- 
coverable from the estate of the deceased, 
and in execution 268 kanals, 17 marlas 
of agricultural land were attached. Labh 
Singh objected that the land was ancestral 
of Mahna Singh and after his death was 
not liable for the satisfaction of an un- 
secured debt of Mahna Singh. The 
decree-holder denied the ancestral charac- 
ter of the land. 

On enquiry it wasfound that Mahna 
Singh had got the land by descent from 
his father, but that certain third parties 
had been holding it as occupancy tenants 
under s. 6 of the Punjab Tenancy Act, from 
the time of Mahna Singh's ancestors, pay- 
ing a nominal rent to them. In 1921 
Mahna Singh purchased the occupancy 
rights in one-half of the land for Rs. 1,380 
and became full owner of that half. 


The other half remained under the oc-. 


cupancy tenants as before. f 

On these facts the executing Court held 
that the proprietary rights in one-half 
of the land, which was still subject to 0ecu- 
pancy tenure were ancestral and, therefore, 
were not liable to attachment: but the other 
half of which Mahna Singh had become 
full owner by purchase of occupancy rights 
could not be said tobe ancestral in his 
hands and was liable for his debts and 
could be attached in execution of the 
decree. He accordingly directed execution 
to proceed against this half. 
- On appeal the learned District Judge 
came to a contrary conclusion and held 
that the’ entire land was ancestral and 
was, therefore, exempt from attachment. 
On this finding he accepted Labh Singh's 
appeal and dismissed the execution in its 
entirety. 

Before me,it is conceded that the pro- 


prietary rights in onehalf of the -land 


which isstillsubject to occupancy rights 
- are ancestral and have been rightly releas- 

ed from attachment, and this matter is 
no longer in dispute. With regard to the 
other half, however, it is contended on 
behalf of the decree-holder that on the 
facts asfound it was rightly held by the 
executing Court to be liable for payment 
of Mahna Singh's unsecured debts. It 
is beyond dispute, that only that pro- 
perty can be held to be ancestral in the 
hands of Mahna Singh qua his son which 
had ‘devolved on him (Mahna Singh) 
from his father. Ithas been found that 
inthe time of Mahna Singh's ancestors, 
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occupancy rights had been created in 
this land in favour of third parties, and 
the estate so carved cuthad passed away 
from their hands. Therefore, all that 
devolved on Mahna Singh on his father’s 
death was the proprietary rights in the 
land. At that time occupancy rights 
were held by third parties, and it was 
long fafter his father’s death that Mahna 
Singh had purchased these valuable rights 
from the tenants for a considerable sum 
of money belonging to himself. This was 
clearly his own self-acquisition and the 
ebtate so acquired could not possibly be 
immune from attachment in execution of a 
decree against his estate. 

The learned Districi Judge has observed 
that on the purchase of occupancy rights 
by thelandlord they had merged in the 
proprietary rights and thereafter ‘the 
occupancy rights should not be taken as 
existing and the land should be viewed as 
proprietary land”. Butit does not follow 
from this, as has been supposed by the 
learned Judge, thatthe entire interest in 
the land had become ancestral. The act, 
which brought about this state of affairs, 
was the purchase by Mahna Singh with- 
his own money, and it is difficult to see 
how the interest so purchased could be 
regarded as having devolved on him by 
inheritance from his father. 

The property so acquired is, therefore, 
not exempt from attachment and is avail- 
able for the satisfaction of the appellant's 
decree by temporary alienation for a, 
period not exceeding twenty years, 

I accept the appeal, set aside the judg- 
mentof the learned District Judge and 
restore that of the executing Court. Hav- 
ing regard to all the circumstances I leave 
the parties to bear their own costs in all 
Courts. 


D. Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Rule No. 1170 of 1934 
February 22, 1935 
R. ©. MITTER, J. 
BISWANATH RAI —PETITIONER 


VETSUS ` 

MANIK SARDAR AND 0THERS— 

ResPonpENTs—Oprosite Parties 
Bengal Tenancy Act (VIII of 1885), ss, 65, 158-B, 
159, 161 to 167, 174, 161—Right of landlord to bring. 
tenure or holding to sale—When gtven—Under-ryot 
having no occupancy right by custom—Sale of holding 
for arrears of rent—Purchaser, if entitled to ‘annul 
encumbrances—Sale of non-permanent tenures in exe 
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cution of decree for rent—Purchaser's right to annul 
encumbrances, ' 

Chapter XIV of the Bengal Tenancy Act regulates 
the procedure and defines the effect of a sale of a ten- 
ure and holding but does not state in what cases the 
tenure or holding (as distinguished from the sale of 
the right, title and interest) of the judgment-debtor 
can be sold, and by whom. For that purpose refer- 
ence must be made to s. 65 ofthe Bengal Tenancy 
Act. The right to bring a tenure or holding is only 
given tothe landlord and not in all cases where he 
has obtained a decree for rent, but only when such 
decree is in respect of arrears of rent not of all 
classes of tenures or holdings but of certain classes 
only, namely (a) permanent tenures, (b) ryott holdings 
held at fixed rent or(c) the holdings of occupancy 
ryots, Forbes v, Bahadur Singh (1), referred to 

Sections 164 and 165 of the Bengal Tenancy Act deal 
with sales oftenure and holdings of ryotsheld at 
fixed rent. In s, 166, the procedure of sales of occu- 
pancy holdings and the rights of a purchaser at 
such a sale are defined, Heis given the right to 
annul encumbrances in the manner provided for in 
s. 167. There is no section in Chap. XIV which 
deals with either the manner of sales of other hold- 
ings e.g, holding of an ordinary under-ryot or the 
rights ofa purchaser of such holdings and s. 167 
only defines the mode of annulling encumbrances by 
a purchaser in respect of a sale held under ss. 164 
to 166. This would indicate that the sale of an 
ordinary under-ryoti holding, that is where the 
under-ryot has no occupancy ryot by custom, is not 
in contemplation in Chap. XIV, noris the purchaser 
of sucha holding, if it is brought to sale, given the 
right to annul encumbrances, i 

Chapter XIV cannotbe invoked for sales of non- 
permanent tenures in execution of decrees for rent 
due in respect thereof,and the purchaser at such a 
sale has not the right to annul what have been de- 
fined as encumbrances ins, 161. 


Rule againstan order of the Court of the 
District Judge of Jessore. 


Mr. Mukunda Behary Mulltk, for th 
Petitioner. 

Mr. Prafulla Kamal Das, for the Opposite 
Party. 


Order.—The question involved in this 
Rule is whether the petitioner before me 
has the right to deposit the decretal amount 
with compensation under the provisions of 
either s. 174, sub-s. (1) of the Bengal 
Tenancy Act orO. XXI, r. 89 of the Code 
of Civil Procedure and thereby to set aside 
the Court sale. 

These facts are admitted. Four persons, 
namely, Biswanath Rai (petitioner), Santosh 
Tikadar, (now dead), father of- opposite 
parties Nos. 3 and 4, Estambar Tikadar and 
Ghatak Chandra Tikadar (husbands of op- 
posite parties Nos. 5 and 6 respectively) 
held some lands as under-ryots. Sixteen 
bighas out of these were held under them 
by Manik Sardar (opposite -party No. 1). 
Manik was accordingly an under-ryot of 
the second degree. Under Manik, Biswa- 
nath Rai (petitioner) is a tenant in respect 
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of 41 bighas of land. He is, therefore, an 
under-ryot of the third degree. In the 
locality there is no custom by which under- 
ryots can acquire occupancy rights. Biswa- 
nath and Sasi Bhusan instituted in the year 
1931. a suit against Manik Sardar for 
recovery of arrears of rent making Estam- 
bar and Ghatak pro forma defendants. 
They recovered a decree on December 7, 
1931. On June 26,1933, the said decree 
was put into execution and the lands com- 
prised in the tenancy of Manik were put up 
to saleand purchased by opposite parties 


‘Nos. 5 and 6 on September 16, 1933. Bis- 


wanath Rai in his character as a sub-tenant 
of Manik Sardar deposited ia Court the 
decretal amount with compensation on 
October 23, 1933, (the date when the Civil 
Court re-opened) and applied to set aside 
the sale under the provisions of s. 174 (1) 
of the Bengal Tenancy Act,in the alterna- 
tive under O. XXI, r. 89 of the Code of 
‘Civil Procedure. Both the Courts below 
have held that hehas no locus standi to 
make the said deposit. It is admitted that 
if his interest as sub-tenant of Manik 
Sardar is affected by said sale he has the 
right otherwise not. The ultimate question, 
therefore, depends upon the effect of the 
aforesaid sale. If it has the effect of asale 
under the special procedure of Chap. XIV 
of the Bengal Tenancy Act, the auction- 
purchaser would have the right to annul the 
interest of the petitioner and he would have 
accordingly the right to make the deposit. 
lf, however, the sale only passed the right, 
title and interest of Manik, he would have 
no -such right. 

9 Section 158-B states that where “a tenure 
or holding” is sold in execution of a dec- 
ree for arrears of rent due in respect there- 
of, the tenure or holding shall pass to the 
purchaser, not merely the right, title and 
interest of the judgment-devtor. Section 


159 states: 

“where the tenure of holding ig soldin execu- 
tion of a decree for arrears due in respect thereof 
the purchaser shall take ......with power to annul 
the interest defined as encumbrances,” 


The interest of an ordinary under-ryot 
is admittedly an encumbrance. Before the 
amendment of the Bengal Tenancy Act by 
Act IV of 1928 the term holding was defined 
to- bea parcel of land held by a ryot. 
But the amendment of 1928 has extended 
the-definition of a helding in two ways, 
one -of them being that land held by an 
under-rynt is to be regarded as a holding 
also. Mr. Mullik appearing on behalf of 
the petitioner contends that the cases before 
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the amendment of 1928 which laid down 
that the sale cf the lands comprised in the 
tenancy of an under ryot in execution of a 
decree for rent due in respect thereof 

` could not be held under the special proce- 
dure of Chap, XIV of the Bengal Tenancy 

- Act, but sucha sale had the effect only 
of amoney sale under ihe Code of Civil 
Procedure, are no longer law by reason of 
the said amendment. He says that two 
conditions and two only are necessary to 
bring the procedure of Chap. XlV into 
operation, namely, (1) that the advertised 

“gale must be of a holding and (2) the decree 
sought to be executed must be for rent due 

‘in respect of the holding to be put up for 
sale. iis. 158-B and s. 159 be read simply 
with the definition of the term holding as 
contained in s. 8, sub-s. (5), Mr. Mullick’s 
contention would seem to have some force, 
but 1 cannot give effect to his contention 
and I hold notwithstanding the extension of 
the definition of the word ‘holding’ by the 
amendment of 192%, the cases decided be- 

‘fore 1929 are still good law. For the pur- 

-pose of examining Mr. Mullick’s contention 
it is necessary to examine some of the pro- 
visions of the Actin some detail. Section 
65 of the Act has not been amended in 
-any way by Act IV of 1928, nor s. 66. Sec- 
tion 48 (G) has been added. That section 
deals with the rights and liabilities of 
under-ryots who have by custom occupancy 
‘Tights. Chapter X1V is extended to them. 
‘Section 163, sub-s, (2) stands as it was 
before, as also 166, except with a little 
addition which is not material for the pre- 
sent Rule. Ins. 167, it is stated that a pur- 
chaser having the power to annul encum> 
‘-brances under ss. 164, 165 or 166 can annul 


the same-in the manner indicated there- 
in. . 


ln my judgment Ohap. XIV regulates the 
procedure and defines the effect of a sale 
of a tenure and holding but does not state 
in what cases tLe tenure or holding (as 
distinguished from the sale of the right, 
title and interest) of the judgment-debtor 
“can be sold, and by whim. For that pur- 
pose ieference must be made tos. 69 of the 
Bengal Tenancy Act. The right to bring 
a tenure or holding is only given to the 
landlord and notin all cases where he has 
obtained a decree forent, but only when 
_ such decree is in respect of arrears of rent 
not of all classes of tenures, or holdings 
but’ of certain classes only, namely (a) 
permanent tenures, (b) ryoti holdings held 
at fixed rent or (ce) the holdings of cecu 
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ancy ryots. In Forbes v. Bahadur . Singh 
5 Me Ameer Ali pointed out that ss. 65 
and 66 of the Bengal Tenanay Act cover 
practically the remedies provided by law 
for the landlord to recover arrears ot rent, 
and one section is the exact corollary of 
the other. He further held that the right 
to bringa tenure or holding to sale is 
derived solely from the provisions of 
s. 65 and when a person has such a night 
derived from the said section, he can employ 
the special procedure provided for in Chap. 
XIV. In the case before him. he held that 
a person whohad already parted with his 
zemindari interest before he instituted a 
suit for rent against a painidar is not a 
person who can claim the right to bring 
the patni tenure to sale unders. 65 and 
restrained him from proceeding with the 


‘gale thereof under the provisions of Chap. 


XIV. | 

The scheme of Chap. XIV is that when- 
ever asale isto be held of a tenure or 
holding under the provisions of the said 
chapter, the power and rights of the 
auction-purchaser are to be stated and 
detined in the sale proclamation. Tnis is 
for these factors would have a 
material bearing upon the value of the 
property ana would regulate the | bids. 
-Even after the amendment of 1928, an 
ordinary under-ryoti interest is not includ- 
ed in sub-s. 2, cl. (b) of s. 163. It men- 
tions only occupancy holdings, which 
means only the occùpaney holding of a 
ryot and the occupancy holding of an 
under-ryot who has occupancy rights by 
custom. Sections 164 and 165 deal with 
sales of a tenure and holdings of ryots 
held at tixed rent. In, s. 166, tre procedure 
of sales of occupancy holdings and the 
tights of a purchaser at such a sale are 
defined. He is given the right to annul 
encumbrances in the manner provided 
for in s. 167. ‘There is no secon m 
Ohap. XIV which deal with either the 
manner of sales of other holdings e. g. 
holding of an ordinary under ryot ov „the 
rights of a purchaser of such holdings 
and 8. 167 only aehnes the mode. of an- 
nulling encumbrances by a purchaser in 
respect of a sale held under ss. 164 to 166. 
“his would indicate that the sale of an 
ordinary under-ryoti holding, that 1s where 
the under-ryot has no occupancy ryt by 
custom, is not in contemplation in Chap. 


1) 4LIA Slatp, 97; 23 Ind. Cas 632; 180 WN 
7452 (A914) M WN 397; 15 M L T 380; 12 A L J 653; 
37 MLd 4; 410 szi L W  1059;25 C LJ 43 
(P 0). 
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XIV, nor is the purchaser of such a hold- 
ing, ifitis brought to sale, given the 
right to annul encumbrances. This is 
fortified by the position that whereas the 
Legislature has provided for the applica- 
tion of Chap. XIV tothe sales of under- 
ryott holdings where the under-ryot has by 
custom occupancy rights (s. 48-G), the 
Statute is silent in this respect of other 
under-ryoti holdings, and inthe circum- 
stances indicated above, it would be 
legitimate in my judgment to apply the 
rule of construction expressed in the 
maxim Hapressio unius est exclusio alte- 
rins. 

If the contention of Mr. Mullik be ac- 
cepted, there would be no reason for not 
applying the provisions of Chap. XIV to 
sales of non-permanent tenures, for ss. 158-B 
and 159, as also ss. 163 and 164, men- 
tion the word ‘tenure’ and not permanent 
tenure. But it has been held by my learn- 
ed brothers Mitter and Patierson, JJ., that 


Chap. XIV cannot be invoked for sales of. 


non-permanent tenures in execution of dec- 
rees for rent due in respect thereof, and 
the purchaser at such a sale has not the 
right to annul what have been defined as 
encumbrances in s. 161. [First Appeals 
Nos. 160 and 161 of 1931, Hemlata Devi v. 
Maharaj Srish Chandra Nandi and 
others (2) decided on November 30, 1934). 
For these reasons I hold that the Rule 
should be discharged. It is accordingly 
cence with costs, hearing fee one gold 
mohur. 


D. Rule discharged. 
(2) 39 O W N 505. 


LAHORE HIGH COURT 
Civil Revision Petition No. 422 of 1936 
December 7, 1936 
Jat Lat, J. : 
MAI CHAND—InsoLvent—Peritionga 


versus 
OFFISIAL RECEIVER, FEROZEPORE 
AND ANOTHER —Regponpgnts 

Provincial Insolvency Act (V of 1920), s. 68~ 
Application under—Parties to—Auction-purchaser, 
af necessary party—Limitation applicable to such 
‘application~—~Limitation Act (IX of 1908), s. 22. 

According tos. 68 of the Provincial Insolvency 
Act, the insolvent or any creditor or any other per- 
son aggrieved by any act or decision of the Recei- 
ver, may apply tothe Court within 21 days from the 
date ofthe act or decision complained of andthe 
Court may confirm, reverse or modify the act or 
decision complained of, and make such order as it 
may thiok fit. The proceedings under this section 
are more akin to an appeal than ta a suit and 
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the provisions of s. 22 of the Limitation Act 
have no bearing on the question. There is no 
law which requires that certain parties should be 
formally mentioned as respondents in an application 
under s. 68. The phraseology of s. 68 negatives 
such a necessity. The application is directed 
against an action of the Official Receiver and nore , 
mally he isthe only necessary party to be heard 
against the application. Butthe Court may hear 
other parties who are interested, ag for instance, a 
purchaser. But it is not necessary thatthe purchaser 
should be formally named asa party at the heading 
ofthe application, 


O. R. Petition for revision of the order of 
the Additional District Judge, Ferozepore, 
dated February 29, 1936, affirming that of 
the Insolvency Judge, Ferozepore, dated 
June 8, 1935. 

Amended application under s.68 of the 
Insolvency Act against the order of the 
Official Receiver, Ferozepore, under order 
dated March 23, 1935, of the Senior Subordi- 
nate Judge, Ferozepore. 

Mr. R. P. Khosla, for the Petitioner. 

Mr. Nihal Singh, for the Respondents. 

Judgment.—The petitioner was ad- 
judicated an insolvent and his house was 
sold by the Official Receiver in whom his 
estate vested. Within a week of the sale 
he made an application to the Insolvency 
Judge stating that his house had been 
illegally sold by the Official Receiver to 
one Chhog Mal. It is not necessary to 
recite the grounds on which the sale was 
alleged to be illegal. The proceedings 
remained pending in the Court of the Insol- 
vency Judge for about a year when an 
objection was raised, by the Official 
Receiver apparently, that the auction- 
purchaser had not been made a party tothe 
application. The Judge thereupon made 
the auction-purchaser a party, and on this 
being done an objection was raised that the 
application was barred by time, on the 
ground that it must be deemed to have been 
made on the day when the auction- 
purchaser was impleaded asa party. This 
objection has found favour with both the 
Courts below and the application has been 
dismissed as barred by time. 


In my opinion the order dismissing the 
application cannot be sustained. Accord- 
ing to 8.68 of the Provincial Insolvency 
Act—and this application was expressly 
made under s. 68—the insolvent or any 
creditor or any other person aggrieved by 
any act or decision of tne Receiver, may 
apply to the Court within 21 days from the 
date of the act or decision complained of 
and the Court may confirm, reverse or 
modify the act or decision complained of, 
and make such order as it may think ft, 
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The proceedings under this section are more 
akin toan appeal than to a suitand the 
provisions of s. 22 ofthe Indian Limitation 
Act by reference to which this application 
has been dismissed have no bearing on the 
question. There is nolaw which requires 
that certain parties should be formally 
mentioned as respondents in an application 
under s. 68. It appears that the petitioner 
was adjudicated insolvent on the applica- 
tion of one of his creditors and the applica- 
tionis headed “Bharaj, creditor versus Mai 
- Chand, the insolvent", In the body of the ' 
application it was stated that the ‘Official 
. Receiver had’ sold the property to one 
Chhog Mal another creditor. Full informa» 
tion, therefore, was before the Court and 
no Jaw has been referred to which 
makes it incumbent on an application under 
s. 68 of the Provincial Insolvency Act to 
mame certain parties as applicants and ` 
others as respondents formally at the head- 
ing of the application. The phraseology 
of s. 68 negatives such a necessity: The 
application is directed against an action of - 
the Official Receiver’ and normally he is 
the only necessary party to be heard 
against the application. But the Court” 
may- hear other parties who are interested, 
as for instance, a purchaser in a case like 
this. But it is not, in my opinion necessary 
that the purchaser should be formally - 
named as a party at the heading of the ap- 
plication. - 
T accept this petition, set aside the orders 
of the Courts below and send the case back 
to the Insolvency Judge: with directions to 


decide the application on the merits. No 
order as to costs. : 
D. 4 Petition accepted. 


PESHAWAR JUDICIAL. COMMIS- : 
SIONER'S COURT ` 
Civil Revision Petition No. -359 of 1936 

December 10, 1936. to 
Mir Anman, A. J. C. 
MUHAMMAD JI GHULAM MUHAMMAD 
— DEFENDAN T— PETITIONER ' 
versus : i 

Musammat KHANAM JAN—PLAINTIFF AND 
ANOTHER— DEFENDANTS — Oprosits PARTIES. 
Registration Act (XVI of 1908), s. 17 (1)—Trans- 

fer of house worth more than Rs. 100 to wife in 

lieu of dower which is less than Rs. 100—Transfer 
deed, if should be registered. 

Section 17 (1), Registration Act, does not contem- 
plate the market value of the property, at the time 
when it was transferred to be the criterion for decid- 
ing whether the document by which it was.tranafer-,, 
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red should be registered or not. It is the considera- 
tion which governs the matter. Gopal Das v. Sakina 
Bibi (1), dissented from, 

Where a husband executes a deed of transfer of 
his house, the market value of which is over hundred 
rupees, to his wife in lieu of her dower, which was 
below Rs. 100, the transfer deed does not require re- 
gistration, . 2 

C. R. P. from an order of the Additional 
Judge, Péshawar, dated June 1, 1936. 

Lala Gokal Chand, for the Petitioner. 


Order.—On August 3, 1931, Fazal Iahi 
executed .a document which purports to 
transfer his house situated in village 
Darwesh to Musammat Khanam Jan in lieu 
of her dower. This document was not 
registered and the amount of dower. due 
from the husband was not stated therein. 
On September 14, 1934. Fazal Ilahi sold 
the same house to Muhammad Ji for Rs. 300 
and definitely stated in the deed that the 
house had not been given in dower. On 
the basis of the sale deed of 1934 Muham- 
mad Ji brought a suit for possession of 
the house against Fazal Ilahi. A decree 
was granted to him and in execution of 
that decree he asked for the possession to 
be handed over tohim. Musammat Khanam 
Jan objected on the ground that she was 
the owner of the house and Fazal Ilahi had 
no right toscllit. The objection failed and 
Musammat Khanam Jan brought the pre- 
sent suit for declaration under O. XXI, 
r. 63, Civil Procedure Code, that tke house 
belonged to her. 

The learned trial Judge held that Fazal 
Ilahi had given the house to Musammat 
Khanam Jan in dower, that the value of 
the house now was Rs. 320, that the amount 
of dower having been fixed at Rs. 68 the 


“document did not require registration, that 


Muhammad Ji had notice of the alienation 
in favour of Musammat Khanam Jan be- 
cause Musammat Khanam Jan was in posses- 
sion of the house and that, therefere, the 
registered deed in favour of Muhammad Ji 
did not take priority over the document 
executed in favour of. Musammat Khanam 
Jan. For these reasons he gavea decree 
as prayed for. On appeal the learned Ad- 
ditional Judge agreed with the trial Judge. 


He added that Muhammad Ji was distant- 


ly related to Fazal Mahi, that he must 
have been aware of the document in favour 
of Musammat Khanam Jan and that this 
was another reason why 
transaction could not be preferred under 
s. 50, Registration Act Muhammad Ji has 
come up on revision to this Court. So far 


as.the questions of fact are concerned I do. 
not propose to disturb the concurrent findings. 


Muhammad Ji's' 


a Pi ana 


Ne 
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of the two Courts below. It may be taken 
as settled that the transaction dated 
August ‘3, 1931 was a genuine affair, that 
the dower was fixed at Rs. 68 and that 
Muhammad Ji had notice that Fazal Ilahi 
had gifted the house to Musammat Khanam 
Jan in lieu of dower. It follows that Mu- 
hammad Ji could not claim priority under 
8. 50, Registration Act, because he had 
notice of the previous transaction. 

The only legal point which arises for 
Consideration is as to whether the docu- 
ment required registration because the con- 
sideration for the transfer was not mention- 
ed in it and its value was admittedly more 
than Rs. 100. Learned Counsel ‘for the 
petitioner has quoted Gopal Das v. Sakina 
Bibi (1), in which the majority of the 
Judges (Addison, J. and Monroe, J.) have 
held that in such circumstances the value 
of the property and not the consideration 
for the transfer should be the test for 
deciding whether the document required 
registration or not. Agha Haider, J. gave 
a dissenting judgment holding that it is 
the amount for which the property is 
alienated which should be the deciding 
factor and not its market value. 

I have given the authority my careful 
consideration. With due respect I feel in- 
clined to agree with Agha Haider, J. The 
price of the property always fluctuates and 
depends onthe market and the financial 
condition of the owner. A person in dire 
need of money may sell a valuable pro- 
perty for a very small sum. Again owing to 
depression or other causes a property which 
costs a very large amount to build would 
fetch not even half of its constructional 
value if sold in open market.’ My view 
is thats. 17 (1), Reégisiration Act, did not 
contemplate the market value of the pro- 
perty, at the time when it was transferred 
to be the criterion for deciding whether 
the document by which it was transferred 
should be registered or not. J hold that it 
is the consideration which governs the 
matter. In this case the consideration is 
undoubtedly Rs. 68. {nthe circumstances 
the document did not require registration 
although the property may have been worth 
much more. The lower Oourts were con- 
sequently right in admitting the document 
jn evidence and this point is decided 
against the petitioner, ` 

The petition is dismissed with costs. 

D. Petition dismissed. 


(1) AI R 1936 Lah. 307; 156 Ind, Cas. 70; 3I PL R 
424; 16 Lah. 177; 7 R L 849. 
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CALCUTTA HIGH COURT 
Ordinary Original Civil Jurisdiction Suit 
; No. 79 of 1926 

March 10, 1936 
PANOKRIDGE, J. 
CHHATRAPAT SINGH DUGAR— 
APPLICANT 


VETSUS 
KHARAJ SINGH LACHMIRAM—Non- 
APPLIOANT 

Civil Procedure Code (Act V of 1908), ss 39 (1) 
(b)—S. 39, scope of —Transfer on basis of s. 39 (1) (b) 
—Execution, if limited to that against judgment- 
debtor satisfying the condition—Provincial Insol- 
vency Act (V of avy fl s. 59 (a)—Order for cosis against 
ereditor—Death of Receiver—Insolvent or his heirs, if 

can execute as agent—~Leave of Court, necessity of. 

Where the condition justifying transfer is that 
set out in sub-s. 1(b), 8.39, Civil Procedure Code, 
the intention of the section is that executionshould 
be limited to execution against the judgment-debtor 
who satisfies that condition. To hold that a judg- 
ment-debtor may obtain an order for transfer on the 
ground that one judgment-debtor has no property 
within the local limits of the Court which passed 
the decree; and has property within the local juris« 
diction of another Oourt,and may then execute the 
decree through such other Court not against that 
judgment-debtor but against another judgment-debt- 
or who does not fulfil that condition, is so absurd 
that the section must be given this limited construc- 
tion. |p. 393, cols. 1 & 2.) 

When anorder for costs is made against a credi- 
tor in favour of the insolvent and the Receiver dies, 
the insolvent's estate vests in the Insolvency Court 
and the order cannot be executed by the insolvent 
or on his death by his heirs as agents under s. 59 
(a), Provincial Insolvency Act without leave of the 
Court. [p. 393, col. 2.] 

Mr. Benimadhab Banerjee, fcr the Appli- 
cant. ; 

Mr. P. C. Busu and S.C. Bose, for the Non- 
Applicant. : 

Order.—This application is in the for 
of au appeal against the order of the learm 
ed Master dismissing the application of 
one Surpat Singh Dugar, for leave to exe- 
cute an order for costs made by His Majesty 
in Council, against certain minorf as re- 
presentatives of a deceased respondent in 
the Privy Council proceedings. The learn: 
ed Master has set out the facts in detail, 
and has dealt very fully with the question 
raised. The salient facts are as follows : 
one Chhatrapat Singh Dugar, the father 
of the present applicant, made an unsuc- 
cessful attempt to have himself adjudicat- 
ed an insolvent under the provisions of the 
Provincial Insolvency Act. Being ageriev- 
ed by the refusal of the Courts in India 
to adjudicate him, he appealed to His 
Majesty in Council, and on November 23, 
1916, the appeal was allowed, Chhatrapat 
was adjudicated an insolvent, and an order 
for costs was made against the respond- > 
ents generally. Among them was a credi- 
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tor to Chhatrapat Singh, by name Raja 
Bijoy Singh Dudhoria. A Receiver was ap- 
pointed of the insolvent’s assets on 
August 1917, by the District Judge of Mur- 
shidabad, exercising insolvency, jurisdic- 
tion. 

The insolvent died on April 25, 1918. 
On February 17, 1921, the order of His 
Majesty in Council was sent to the Murshid- 
-abad Court. On November 6, 1922, the 
Receiver in the insolvency proceedings re- 
signed, and no other Receiver was appoint- 
-ed to take his place Meanwhile, there was 
a partition suit pending on the Original 
Side of the Court, to which the parties were 
the heirs of the deceased Chhatrapat. In 
that partition suit there was a reference 
to arbitration, and by an award of Novem- 
ber 25, 1922, the present applicant was 
allotted the benefit of the Privy Counéil 
order for costs. lam told that with re- 
gard to the insolvency the position was that 
most of the creditors had been paid in full, 
but that the claim of one alleged creditor 
was still outstanding. The heirs of Chhat- 
rapat- were contesting this claim, and had 
furnished security for its payment in case 
the claim was established. In April 1923, 
there was an application to which the pre- 
sent applicant was a party for execution 
of the order for costs against Raja Bijoy 
Singh Dudhoria, but it was abandoned and 
dismissed for default on May 26, 1928. 

On January 20, 1926, the present appli- 
cant wade an application under s. 39, 
Civil Procedure Code, for transmission of 
the decree to this Court for execution. In 
accordance with the rules he presented a 
tabular statement, and in the column pro- 
vided for stating the name of the person 
against whom execution of the decree was 
sought, he entered the name of Bhagabati 
Prosad, described as proprietor of Ram- 
sarup Suryaprosad of No. 7 Kalakar Street, 
Calcutta. In the column provided for setting 
out the mode of execution, the applicant 
stated that,.as the movable and immov- 
able properties of Bhagabati Prosad con- 
sisted of the premises No. 7 Kalakar Street, 
Caleutta, he asked that a certificate might 
be sent tothe High Oourt, Calcutta. He 
also set out that Chhatrapat was dead, 
and stated that on the basis of the award 
he had ‘become entitled tothe benefit of 
the order for costs. The order sheet of 
the Murshidabad Court states that the appli- 
cant has asked for issue of a certificate to 
the High Court for execution of the order 
for costs against creditor No. 33, Ramsarup 
suryaprosad, who was one of the prin- 
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cipal respondents in the -Privy Council. 
Tt also states that the application alleges 
that the said creditor Ramsarup Surya- 
prosad has property within the jurisdiction 
of the High Court. 

The order sheet shows that the Court 
made an order of the issue of the certificate 
for which the, applicant prayed. On 
November 26, 1928, a tabular statement 
was filed in the Court against Raja Bijoy 
Singh Dudhoria, and directions were given 
for a notice to issue under O. XXI, r. 22. 
The proceedings have hung fire for a con- 
siderable time, in the course of which Raja 
Bijoy Singh Dudhoria has died, and an 
order has been obtained for substitution of 
the present respondents as his representa- 
tives and for the appointment of a guardian 
ad litem. The Master finally disposed of 
the matter on February 18, 19386. A large 
number of objections were taken on behalf 
of the respondents but Ido not think it is 
necessary to deal with all of them. For 
the first time before the Master a conten- 
tion was raised that the proceedings were 
vitiated by the fact that in the order of 
the Privy Council Raja Bijoy Singh Du- 
dhoria’s name appeared as Raja Benoy 
Singh Dudhoria. The learned Master has 
accepted the contention of the respondents 
on this part of the case, and this clerical. 
error in the Privy Council order is one of 
the reasons why he has dismissed the appli- 
cation. He points out that no Court has 
the power to correct clerical or other errors 
in a Privy Council order, and he suggests 
that the only way of putting matters right 
is to make an application to the Privy 
Council. I donot thinkit necessary to de- 
cide this point, but certainly my sympa- 
thies are with the applicant. 

There is no doubt as to the identity of 
the person, and I think there is a consi- 
derable force in the contention that as 
Raja Bijoy Singh Dudhoria himself took 
part in the insolvency proceedings and re- 
sisted the application for execution of the 
order without taking any exception to the 
form in which his name appeared in the 
order, he must be taken to have waived any 
objections that he might have put forward, 
and also that his representatives, after his 
death, are bound by such waiver. I see 
no injustice in this, and to decide otherwise 
and hold the proceedings against Raja 
Bijoy Singh Dudhoria and his representa- 
tives are bad throughout, because of this 
clerical error, recalls the days when the 
harshness of the criminal law was miti- 
gated by the tendency of the Courte to 
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direct the jury to acquit, because of the 
omission of one of the Christian names of 
the prisoner from the indictment. I have 
not heard Counsel for the respondents on 
this point, so I am not in a position to de- 
cide it. 

Tomy mind the most important question 
raised is that regarding the application 
and construction of s. 39, it will be noticed 
that in the application for transfer the 
name of the respondent Raja Bijoy Singh 
Duchoria was not mentioned, and it is not 
“suggested that if he had been the sole 
respondent in the Privy Council. pro- 
ceedings, there was any ground which 
would justify an order for transfer of the 
decree for execution to this Court. Learned 
Counsel for the applicant points out that 
under s. 39, the only power a Court has 
got is to send the decree for execution to 
another Court and that there is nothing 
in the language cf the section which 
would lead one to suppose that the Court 
has the power to qualify the mode of exe- 
cution by which the decree is to be en- 
forced by the Court to which it is trans- 
ferred, or to limit the number of the 
judgment-debtors against whom execution 
proceedings may be taken in that Court. He 
quite rightly says that if the legislature 
had thought it right to impose any limita- 
tions of the nature suggested, it could 
have made its intention clear. From the 
language of the order for transfer as also 
from the materials on which the order was 
based itis clear that the grounds for the 
order were those set out in sub-s. 1 (b). 
It cannot be suggested that sub-s. 1 (d) 
has any application to the facts of this 
case, for the Court was not asked to record, 
nor did it record, any reasons in writing 
why the decree should be executed by 
another Court. Various authorities have 
been referred to in support of the pro- 
position that the Court has no power to 
muke a limited order for transfer. In 
my cpinion, however, the question depends 
not upon the language of this particular 
order, but upon the language of the sec- 
tion. Having regard tothe scheme of the 
section, I have come to the conclusion 
that where the condition justifying 
transfer is that set out in’ sub-s. 1 (b), 
the intention of the section is that execu- 
tion should be limited to execution against 
the judgment-debtor ‘who satisfies that 
condition. To hold that a judgment-debtor 
may cbtain an order for transfer on the 
ground that one judgment-debtor has no 
property within the local limits of the 
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Court which passed the decree, and has 
property within the local jurisdiction of 
anolher Court, and may then execute the 
decree through such other Court not against 
that judgment-debtor but against another 
judgment-debtor whodoes not fulfil that 
condition, seemsto me-so absurd that the 
section must be given the limited construc- 
tion which I indicated. 

I decide therefore that the learned Master 
was right in holding that this Court has 
no jurisdiction to execute the order against 
any judgment-debtor except Bhagabati 
Prosad. This is enough to dispose of tke 
appeal. There are other interesting points 
raised; among them is the question of 
the title of the applicant to execute the 
decree at all. Admittedly, as long as the 
insolvent was alive, the benefit of the order 
for cesis was vested in the Receiver, I 
think upon a true construction of s. 58, 
Provincial Insolvency Act, that on the 
Receiver'’s death, the insolvent’s estate was 
vested in the Insolvency Court. The right 
of the present applicant to execute the 
order for costs is justified by his Counsel 
on the ground that the Court having given 
him leave toexecute the order, he must be 
regarded asan agent to take proceedings 
which have been sanctioned by the Court 
within the meaning ofs. 59 (e), In none 
of his applications does he ask to be ap- 
pointed an agent, nor does the Court any- 
where purport so to appoint him. It isa 
little difficult to see on what his title to 
the decree exactly rests, or when the decree 
ceased to vest in the Insolvency Court, 
There has been, as far as I can see. no 
formal order terminating the Insolvency 
proceedings or releasing any part of the 
insolvent's assets in favour of his heirs. 
It appears to me very doubtful if the 
benefit of theorder could be allocated by 
the award of the arbitrators and there is 
the further diffculty that although the 
arbitrators directed assignments to be made 
by the co-sharers inter se, no assignment, 
of the order has ever been executed; nor 
has any decree been passed in terms of the 
award. 

In my judgment the decree cannot be 
rightly said to have heen transferred to 
applicant by operation of the law within the 
meaning of O. XXI, r. 16. Nor do I think 
that it has been transferred by assignment 
and ifit has been transferred by assign- 
ment, it is conceded that the proviso 
to r. 16, requiring notice of the application 
for execution to be given to the judg- 
ment-debtor, has not been observed. Tam, 
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therefore, disposed to hold that the appli- 
cant is not in a position to execute the order 
as against the heirs of Bijoy Singh Dudhoria. 
I do not propose to deal with the issue 
of limitation, which has been raised, and 
Lhold that upon a true construction of 
s 39, Civil Procedure Code, and in the 
circumstances in which the order for trans- 
fer was made, this Court has no jurisdic- 
tion to give leave to execute the order for 
costs against any respondent except Bhaga- 
bati Prosad, and possibly against any other 
respondent who satisfies the condition of 
s. 39 (1) (b). This application is, therefore, 
dismissed with costs. Oosts as of a motion. 
N. Application dismissed, 





PESHAWAR JUDICIAL COMMIS- 
i SIONER'S COURT 
Criminal Appeal No. 420 of 1936 
_ December 4, 1936 
MIDDLETON, J.C. anp MIR Auman, A.J. O, 
TAHIR HAZRAT GUL—Convior 
—APPELLANT 
versus 
EMPEROR—Opposits PARTY 
Penal Code (Act XLV of 1860), s. 300, Hacep. I~ 
Held, there was grave and sudden provocation ad 


Excep,1 applied, 
herbed had been gravely and suddenly provoked 
when ploughing his field and had been forced into a 
fight; he had then retired and been followed; he 
had not had time to recover from the effectsof the 
_ provocation, when again being taunted he killed 


another person : : 
Held, that in these circumstances Excep. (D) to 


s. 360 should be applied, thus reducing the offence 
to one of culpable homicide not amounting to 


murder, . 
Or. A. from an order of the Sessions 


Judge, Peshawar, dated November 12, 1936. 

Mr. Saaduddin and Qazi Abdul Wahab, 
for the Appellant. 

Mr. Hamidullah Khan, for the Crown. 

Middleton, J. C.—Tahir;aged 40 has 
been convicted for having murdered Masal 
Khan aged 25 and for having attemped to 
murder. Musammat Duranai (the wife of 
an uncle ot Masal Khan) in the streets of 
Nawab Dheri village about 104. m. on 
June 19,1936. He has been sentenced to 
death and to transportation for life under 
ss. 302 and 307, Penal Code, respectively. 
He appeals against convictionsand sen- 
tences and the death sentence is before us 
for confirmation. 

The appellant, the deceased and Musam- 
mat Duranai are all residents of Nawab 
Dheri. Thestory for the prosecution which 


has- been relied upon by the learned trial - 
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Judge = as follows: A small girl was’ 
grazing buffaloes in a water channel close 
to Tahir's field. Tahir told her to remove 
them and abused her. Masal hearing the 
abuse objected and a ight ensued between 
Masal and Tahir. They were separated 
by persons present on the spot and Tahir 
went to the village. Masal had been 
wounded over the eyebrow and shortly 
afterwards went tothe village followed by 
others including Musammat Duranai. As 
he was goingalong the street ata point. 
where itis joined bya lane from Tahir's 
house, Tahir rushed at him witha dagger 
and stabbed himonthe ear. Musammat 
Duranai caught hold of Tahir who in try- 
ingto release himself caused an injury 
with a dagger to Musammat Duranai, after 
which he ran away. Masal Khan after 
having been injured staggered a short dis- 
tance and then fell down and died. 

The appellant at his trial alleged that 
the girl's buffaloes had entered’ his field 
and that he abused her whereupon he was 
attacked by Masal Khan and others and 
gave a blow to Masal Khan causing a 
wound. He had then gone to his own house 
where he had been attacked by Masal and - 
others and had run away. He did not in- 
dicate in this statement how Masal had 
received any mortal injury, leaving it to 
be presumed that it was in the struggle. 
when Masal and his companions attacked 
the appellant in the latter’s house. No de- 
fence evidence was produced. Two out of. 
three assessors considered that Tahir was 
guilty of both offences of which he was 
subsequently convicted whilst the third 
considered him guilty of culpable homicide 
not amounting to murder and not guilty of’ 
any attempt to murder Musammat Dura- 
nai. In appealit has not been suggested 
that the fatal injury to Masal was not 
caused by the appellant. It is urged that 
he was attacked by Masal and others and 
acted in exercise of a complete right of self- 
defence. f 

The first point to notice isthe medical 
evidence. Masal's body was found to have 
as incised wound entering in ‘ front of the 
right ear and going downwards. This was 
the direct cause of death. He alsohad a 
superficial incised wound 1" long above ' 
the right eyebrow. Musammat Duranai had 
an incised wound 34" x4" x4" on the right 
side of the occipital region. The appellant 
had slight abrasions on his right fore-arm ` 
and on his left leg. Admittedly there were 
two separate fights. The eye witnesses of 
the first are the small girl Musammat Hukam - 
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Jan, Musammnt Duranai and Muhammad 
Lal who is a cousin of Masal deceased. They 
allege that the buffaloes were being grazed 
in a water channel close to Tahir's field, 
but Muhammad Lal was confronted with a 
statement which he had made to the Police 
in which he had said that the animals had 
actually trespassed in Tahir's bean field, 
the correctness of which he denied. The 
eyewitnesses being interested and the 
mere grazing in a water channel not being 
any cause for annoyance, we consider that 
the probability is that the buffaloes actually 
trespassed in Tahir’s field as alleged by 
him at his trial. Muhammad Lal has stated 
that when Tahir abused the girl, Masal 
advanced towaids him with a spade and also 
that Masal told the girl to take the buffaloes 
back and challenged the appellant to remove 
them if he were brave enough to do so. 
From this we consider that it may be safely 
concluded that Masal took up a belligerent 
attitude from thestart and that it was 
Masal who was the assailant in the first 
fight. 

The witnesses all agree that Masal was 
injured over the right eyebrow in the 
course of this first fight and they are sup- 
ported by one Muhammad Din who arrived 
on the spot just after it had occurred. It is, 
therefore, safe to assume that the super- 
ficial incised wound found above Masal's 
eyebrow, when examined after death, was 
that caused in this first ight. It is describ- 
ed asan incised wound, but itis difficult 
to hold that a wound whichis merely skin 
deep must necessarily have been made with 
a sharp weapon: no witness alleges that 
Tahir had any dagger at this time and 
Muhammad Lal says he merely had a stick 
for driving his plough bullocks ; such an 
injury we think might have been caused by 
the point of such a stick, though it might 
equally well have been caused by a dagger. 
All the witnesses agree that shortly after 
Tahir had left forthe village, Masal also 
started for the village and was followed by 
Muhammad Lal, Musammat Duranai and 
Muhammad Din. Muhammad Lal does not 
give the reason ; Musammat Duranai states 
that it was because Masal did not wish to 
continue the work which he had been doing 
whilst Muhammad Din says that he left in 
order to attend to Lis injury. Muhammad 
Din adds that he asked Masal not to go to 
the village in case there should be a further 
fight to which Masal replied that he was 
leaving his bullccks,and the manure on 
which he was working, and would return 
shortly to continue his work. 
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Itis clear that Masal did not take his 
bullocks back with him, but left them at 
the spot; it is also clear that Musammat 
Duranai whohad come toa well to fetch 
water did not carry her pitcher back with 
her when she followed Masal; it is also 
clear that Muhammad Lal followed Masal 
although he had been doing the same 
work and might have continued it in 
Magal’s absence. Moreover, Muhammad 
Din who had been going from the village 
to his field, when he came to the scene of 
the first fight, also gave uphis intention 
and followed Masal. It has been suggested 
on behalf of the appellant that these people 
went with Masal allintent upon taking 
vengeance on Tahir. This is a possibility, 
but, in the case of Muhammad Din, we can 
find no reason whatever why he should 
have associated himself with Masal. We 
think it more probable that Masal went 
towards the village to continue the fight 
and that the others followed him because 
they apprehended the renewal of hostilities. 
If Masal had really gone tothe village 
merely to attend to his superficial scratch, 
there was no reason for anybody to accom- 
pany him except possibly Musammat Du- 
ranai who might wish to assist him. We, 
therefore, come to the conclusion that 
when Masal left towards the village he, at 
least, was in a vindictive mood. 

Muhanimad Lal admitted under cross- 
examination that when Masal went to the 
village he was carrying his spade, though 
Musammat Duranai alleged that all were 
empty handed as they went to the village, 
and Muhammad Din also savs that the 
spade was left behind and not taken to the 
village. We feel that it is doubtful whe- 
ther Masal was carrying a spade or not 
and that the evidence on the record is not 
sufficient to settle the point. A plan ofthe 
spot duly proved at the trial shows that a 
lane giving access to Tahir's house opens 
out into a street and that a way from the 
scene of the first fight to Masal’s house goes 
down that street. All witnesses agree that 
it was atthe corner where the lane joins 
the street that Tahir stabbed Masal. Masal 
subsequently staggered further down the 
street and then fell down whilst Musammat 
Duranai caught hold of Tahir and the two 
struggled together along the lane towards 
Tahir’s house before he wounded her and 
escaped. The Police who investigated upon 
the spot, found blood marks at the corner 
where the attack is alleged, atthe spot in 
the street where Masal is said to have 
fallen down and also in the lane where 
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Musammat Duranai is said to have been 
wounded. We can see no reason to dis- 
credit the evidence as to the place where 
the attack took place and it seems clear 
that Tahir suddenly rushed at Masal and 
stabbed him as the latter came to the 
corner. 

There is no evidence tc show that Tahir 
had gone to his house and had come out 
again before this second fight. It the in- 
strument which he used was indeed a 
dagger he must either have brought it from 
his house or must have been in possession 
of it at the time of the first fight, though 
apparently he did not use itin that first 
fight. There is nothing to show thet any 
considerable time had elapsed between 
Tahir's departure from his field and Masal's 
departure, and, therefore, nothing to show 
that Tahir had had time to go to his house 
in order to bring 2 dagger. In the com- 


plete absence of evidence on these relevant | 


points we must assume in the interests of 
the appellant that he did not go to the 
house to fetch a dagger, but that he stabb- 
ed Masal with some weapon which was 
already upon his person. 

Having already given reasons for bclicv- 
ing that Masal was following Tahir in a 
vindictive manner possibly armed with a 
spade, we must also realize the possiblility 
the Masal was shouting and using threats 
and even the possibility that Masal was 
overtaking Tahir. Oounsel for the appel- 
lant urges that once this is regarded as a 
possibility, Tahir’s action was justified in 
that he anticipated that Masal would cause 
grievous injury tohim. We cannot, how- 
ever, accept this argument because we 
feel that if Masal who was a younger man 
had caught up Tahir with the intention of 
striking him, he would have been able to 
deliver some blows before he was himself 
injured. We feel, however, that Tahir 
must have waited round the corner of the 
lane and suddenly attacked Masal as he 
arrived there. Adopting this view we are 
unable to support the conviction for mur- 
der. Tahir had been gravely and suddenly 
provoked when ploughing his field and had 
been forced inton fight; he had thenre- 
tired and been followed; he had not had 
time to recover from the effectsof the pro- 
vocation andhe was probably being taunt- 
ed. In these circumstances we consider 
that Excep. (I) to s. 300 should be ap- 
plied thus reducing his offence to one of 


culpable homicide not amounting to murder. 


As regards sentence, in view of the com 
sideration already given we consider that 
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the maximum penalty should not be in- 
flicted. We, therefore, change the convic- 
tion from one under s: 302, Penal Code, to 
one under s. 304 (1), Penal Code and 
change the sentence to one of ten years’ 
rigorous imprisonment. It is clear that 
Tahir was seized by Musammat Duranai 
immediately he had stabbed Masal and that 
in attempting to reach his house he drag- 
ged her along the Jane leading to it. He 
released himself by striking Musammat 
Duranai on the head with the weapon but 
he only inflicted a simple injury and on 
effecting his release he ran away. Obviously 
if he had any intention of causing Musam- 
mat Duranai'’s death he could have carried 
it into execution. We are, therefore, totally 
unable to agree with the learned trial 
Judge that he attempted to murder her. He 
merely used his weapon in order to effect his 
escape: he thereby caused a simple injury 
and his offence is one punishable under 
8. 324, Penal Code. Accordingly we change 
the conviction from one under s. 307 to one 
under s. 824, Penal Code, and we'reduce 
the sentence to one of two years’ rigorous 


imprisonment. The two sentences award- 
ed by this order are torun concurrently. 
D. Order accordingly. 


LAHORE HIGH COURT 
First Civil Appeal No. 13 of 1934 
June 2, 1936 
CoLpsTREAM AND BRIDE, JJ. 
Guru AMARJIT SIN GH—PETITIONER 
—APPELLANT 
persus 
SHIROMANI GURDWARA PAR- 
- BANDHAK COMMITTEE AND OTHERS 
-—OBJECTORS-—-RESPONDENTS 

Sikh Gurdwaras Act (VIII of 1925), ss. 7, 8— 
Dhirmalis, if Sikhs—Institution commemorating Guru 
Arjan Dev and his miracles—Offerings by Sikhs— 
Held, institution was Sikh Gurdwara. 

There is very little difference in practice between 
the Dhirmalis and ordinary Sikhs, Dhirmalis are 
Sikhs and have always been Sikhs, 

Where the disputed institution commemorated the 
memory of Guru Arjan Dev and the working by him 
of miracles and there was evidence to show that Sikhs 
made offerings there : 

Held, that the institution was a Sikh Gurdwara, 


F.O. A. from the decree of the Sikh 
Gurdwaras Tribunal, Lahore, dated August 
17, 1933. 

Mr. Achhru Ram, Mr. Amar Nath Chona 
for Mr. Jhanda Singh and Mr. Jhanda Singh, 
for the Appellant. 

Messrs. Bhagat Singh and Gureharan 
Singh, for the Respondents. 
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Coldstream, J.—The Punjab Govern- 
ment, on February 12, 1930, published a 
' petition presented io Government under 
the provisions of s. 7, Sikh Gurdwaras Act, 
claiming that a Gurdwara known as the 
Thamji Sahib in Kartarpur, a small town in 
Jullundur District, was a Sikh Gurdwara. 
This claim was opposed in two petitions 
presented under s. 5 ofthe Act: one No. 310, 
by the Deputy Commissioner of Jullundur 
acting as Uourt of Wards on behalf of Guru 
Amarjit Singh of Kartarpur, and the other, 
No. 311, by Ishar. Das Mahant of the 
Gurdwara. Ishar Das subsequently with- 
drew his petition No. 311 and substituted 
another No. 812. The petition on behalf of 
Guru Amarjit Singh stated that the peti- 
tioner who was a minor and ward of the 
Court of Wards had the hereditary right 
of appointing the manager of the Gurdwara 
which was the ancestral private property 
of the petitioner's family, that the petition 
under s. 7 had been presented by persons 
who were not worshippers of the Gurdwara 
Thamji Sahib, and that this Gurdwara was 
nota Sikh Guidwara, but an institution 
used for worship not by Sikhs, but by a 
‘sect of dissenters founded by Guru 
Dhirmal, the nephew of Guru ‘l'egh Bahadur, 
the ninth Guru. In his petition No. 312, 
Ishar Das asserted that neither the peti- 
tioners under s. 7 nor any other Sikh had 
any concern with the Thamji Sahib which 
wasan Udasi Asthun and had for long 
been in possession of Ishar Das and his pre- 
decessors, Chela succeeding Guru as its 
mahantis. 

The Sikh Gurdwaras Tribunal proceeded 
to dispose of the three petitions in one 
‘consolidated proceeding. In opposing the 
petitions the Shromani Gurdwara Pra- 
baudhak Committee disputed the right of 
Guru Amarjit Singh and Ishar Das to 
present petitions asserting that they were 
not hereditary office-nolders of the 
Gurdwara. The Tribunal heid that the 
Thamji Sahib wasa Sikh Gurdwara under 
8. 16 (1) and (2), bikh Gurdwaras Act, and 
made a declaration accordingly. Against 
this judgment, Guru Amarjit Singh has 
presented appeal No. 13 of 1984, and Ishar 
Das the appeals Nos. 2004 and 2/005 of 1933, 
the first being against the order passed on 
his petition No. 311 whicn he withdrew, and 
the second against the order passed upon 
his petition No. 312. Ishar Das is dead and 
is represented by his Chela Karam Das, 
When the appeals come before this Court 
on July 5, 1935, an order was passed at the 
instance of Mr. Bhagat Singh who appeared 
aw 
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on behalf of the respondents, the Shromani 
Gurdwara Parbandhak Committee, remit- 
ting thé cases back to the Tribunal for a 
decision on the question whether the ap- 
pellants had a locus standi, a question upon 
which the Tribunal had not recorded any 
finding. The Tribunal after hearing some 
further evidence hus reported its decision 
that Guru Amarjit Singh is a hereditary 
office-holder, and that Ishar Das is nota 
hereditary office-holder having been ap- 
pointed, not by virtue of any hereditary 
right or nomination by his predecessor, but 
by the Guru whois the Shri Mahant ofthe 
institution. This judgment will dispose of 
all three appeals. We have heard Counsel 
for both the appellants. On behalf of Guru 
Amarjit Singh, whose right to present the 


petition under s.8 is not disputed before 


us, the case put forward is that the 
Gurdwara Thamji Sahib is not shown to be 
a Sikh Gurdwara within the definition of 
el. (1) or cl. (2), sub-s. 2, Sikh Gurdwaras 
Act. : 

The evidence relied upon by the parties 
has been fully discussed in the judgment 
of the Tribunal anditis not necessary to 
describe it again here at any length. It 
is admitted before us that the Thamji 
Sahib is a place used for publie worship, 
but itis argued that the evidence does not 
prove that it was established by, or in 
memory of, any ofthe Ten Sikh Gurus, or 
in commemoration of any incident in the 
life of any of the Ten Sikh Gurus, and 
was used for public worship by the Sikhs 
before the time of the presentation of the 
petition under s. 7, or that at that time it 
was used for public worship predominantly 
by Sikhs owing to some tradition connected 
with one of the Ten Sikh Gurus. The 
Thamji Sahib is a famous Gurdwara 
situated within the boundaries of a fort 
which has been occupied us their residence 
by Guru Amarjit Singh and his ancestors 
the descendants of Guru Dhirmal, 
the grandson of Guru Hargobind, the sixth 
Guru. A history of the family will be found 
at page 145 ot “Chiefs and Families of 
Note in the Punjab” by Colonel ©. F. 
Massey. In another building in this fort 
is preserved what is said to be the origina] 
manuscript of the Adhi Granth which is 
venerated by all Sikhs as the most precious 
of their religious relics. In the Thamji 
Sahib itself is a platform making the place 
where, in the original building, stood the 
‘sham or wooden post from which the 
Gurdwara takes its name. The ‘tham’ was 
by some believed to be the walking stick 
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of Guru Arjan Dev, by others a tree trunk 

- to which the Guru gave miracuious growth 
when he visited the site of Kartarpur in 
1598. There are also other traditions con- 
necting the ‘tham with some miracle 
-worked by the Guru at the place. On this 
site Kartarpar was built. In 1754 Ahmad 
Shah Abdali burnt it down but the town 
was restored by Guru Wad Bhag Singh, 
one of Guru Arjan Dev’s descendants, who 
rebuilt the Thamji Sahib and appointed 
Daya Ram, the first mahant, to be its 
manager (O. 49). In 1833 Maharaja Ranjit 
Singh enriched it with an endowment of 
the value of Rs, 1,25,000 and it is from this 
time that the present fine building exists, 
Subsequently other endowments were made 
for its benefit by various Sikh Sardars in 
the form of jagirs. 

At the- beginning of the trial, on Novem- 
ber 2, 1931, Sardar Hari Singh Majithia, 
the manager of the Court of Wards repre- 
senting Guru Amarjit Singh, admitted 
that the Thamji Sahib was regarded with 
veneration because Guru Arjan Dev wished 
to make his home there and placed a tree 
trunk (tham) there to signify the place 
where he wanted to build his home. He 
admitted further that although the 
Gurdwara was the private property of Guru 
Amarjit Singh, because it was situated in 
his fort at Kartarpur, people of all castes 
came and bowed down before the platform. 
In face of these admissions, Qura Amarjit 
Singh's Counsel found some difficulty in 
supporting his case that worship in this 
institution is not and has not been Sikh 
worship." The evidence on the record 
appears tome to leave no doubt whatever 
regarding the religion of the worshippers 
and the nature of their worship in this 
institution. In November 1849, during 
an enquiry by the Deputy Collector of the 
Jullundur District, the agent of Guru 
Sadhu Singh, an ancestor of the petitioner 
Guru Amarjit Singh, stated that Guru 
Arjan Dev had fixed a wooden pillar in the 
Thamji Sahib ag an object of worship. 
According to him, the first Thamji Sahib 
was built by the Guru himself. He also 
stated that the Granth Sahib was recited 
in the Thamji Sahib all the day long 
(O. 21). 

In his report the Deputy Collector 
described the institution as a very big place 
of Sikh worship, inhabited chiefly by fagirs 
of the Sikh religion. In another report 
made in February 1850 (O. 23) the 
Deputy Collector again stated that the 
Thamji Sahib was a big place of worship. 
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In June 1867, MahantRam Das, the grand 
Guru of Ishar Dus, petitioner, made a will 
in which he referred to the Thamji Sahib 
as a place of Sikh worship (O. 25) In 
January 1873 Mahant Santokh Dus, [shar 
Das’s Guru, in applying for the release of 
a jagir attached to the Gurdwara stated 
that the institution was a very holy place of 
worship by the general public. In 1883 
the Deputy Commissioner of Jullundur in 
passing an order regarding one of the 
muafis attached to institution noticed that 
the Settlement Superintendent had re- 
commended the continuance of the muafi 
because it was attached to a sacred makan 
visited by the Sikhs (O. 39). During 
an enquiry into another muafi of the 
institution the Settlement Superintendent 
reported that the Sikhs made offerings at the 


‘Thamji Sahib (O. 34) 


All this evidence, along with the other 
evidence mentioned in its judgment, amply 
justify in my opinion the Tribunal's decision 
that the institution is a Sikh Gurdwara. 


‘The Gurdwara commemorates the memory 


of Guru Arjan Dev and the working by 
him of miracles with a beam of wood or staff, 
and it has always been used for public 
worship by Sikhs. There can further he 
little doubt that it has also been used for 
worship predominantly by Sikhs, and I can’ 
find no satisfactory support in the evidencé 
for the contention, urged before us by the 
Guru's Counsel, that the worshippers are 
not Sikhs but dissenters of a sect known as 
Dhirmalis, after Guru Dhirmal, who 
quarrelled with Guru Har Gobind. From 
Sir Edward Maclagan’s Census Report of 
India, 1891 (Vol. 19, Chap. IV, para. 100) 
it would appear that the followers of. 
Dhirmal are very few in number and that 
there is very little difference in practice 
between the Dhirmalis and the ordinary 
Sikhs. We have been shown no reason for 
supposing that Dhirmalis are not Sikhs or 
have not always been Sikhs. : 

On this finding the appeal of Guru 
Amarjit Singh must be dismissed, as must 
also the appeals of Ishar Das so far as they 
contest the finding that the Thamji Sahib 
is not a Sikh Gurdwara. Mr. Din Dayal for 
Ishar Das asks us to record in this judg- 
ment our decision on the question whether 
Ishar Das is or is not a hereditary office- 
holder. Such a decision, he states, may 
avoid difficulties in future cases. In my 
opinion the decision of the Tribunal that 
Ishar Das is not a hereditary office-holder 
is clearly correct, for the reasons given by 
the Tribunal, No doubt the Mahants of the 
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Thamji Sahib have always been Chelas of 
the preceding Mahanis, but that the right 
to their office has not devolved by nomina- 
tion is clear from the evidence deseribed in 
the Tribunal’s report of October 12, 1935. 
This evidence shows that Ishar Das did 
not himself succeed to the office of Mahants 
by any right and that the Mahants of the 
institution are officers appointed to act on 
behalf of the Shri Mahant who is the Guru 
of Kartarpur. I would dismiss petitions 
Nos. 311 and 312 accordingly. The respon- 
dent will have his costs in all three 
appeals. 

Bhide, J.—I agree. 

D. Order accordingly. 





ALLAHABAD HIGH COURT 
Application in First Civil Appeal No. 348 
of 1932 for review of the judgment. 
January 28, 1937 
SULAIMAN, C. J. AND BENNET, J. 
BISHNATH SINGH AND OTHERS— 
DEFENDANTS—APPLICANTS 

h Versus 
Tsu COLLECTOR or BENARES— 
PLAINTIFE— Opposite PARTY 

Suits Valuation Act (VII of 1887, s. 11—Agra 
Tenancy Act (III of 1926), ss. 205, 220—Suit against 
thekadar—Appeal to High Court entertained and 
allowed—Objection as to jurisdiction not taken— 
Application for review on ground suit was over- 
valued and High Court had no jurisdiction—Main- 
tainability—Thekadar and ordinary tenant— Distinc- 
tion. 6 
An appeal which on the face of the record lay to 
the High Court was filed in the High Court and 
was allowed. During the hearing no objection was 
taken that the plaint had been overvalued and that 
the High Court had no jurisdiction to entertain the 
appeal, In an application for review by the defend- 
ant on the ground*that the plaint having been 
overvalued, the High Oouri had no jurisdiction to 
entertain the appeal : 

Held, that he should not be allowed to get the 
order reviewed on grounds which might have been 
taken by him earlier, Khudatjatul Kubra v. Amina 
Khatun (1), relied on. 

Per Bennet, J.—Section 220, Agra Tenancy Act, indi- 
cates that a suit under s. 205, against a thekadar can be 
brought as if that suit was included inthe Fourth 


Schedule, Group A, where there is provision for a 


suit for ejectment of a tenant on the ground specifi- 
ed in s. 44. but this does not indicate thatfor the 
purpose of such suits a thekadar is in the same 
category ‘as an ordinary tenant or lessee. 


Dr. K. N. Katju and Mr. B. S. Shastri, 
for the Applicants. . 


Bennet, J—This is an application of 
one Bishnath Singh and others for review 
of judgment given by this Bench in F., A. 
No. 348 of 1932, Collector of Benares, etc, 
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v. Bishnath Singh, etc., on October 14, 1936. 
The plaintiff in that suit claimed for eject- 
ment of the defendants as thekadars under 
s. 205 0f Act III of 1926, Agra Tenancy 
Act, and s. 84 ofthe Act, and he claimed 
thatthe condition of the theka had been 
broken and asked forthe relief of cancel- 
lation of the lease and dispossession of the 
defendants. The lease in question was for 
payment of Rs. 111 per annum and was a 
lease granted on December 18, 1874, of the 
entire Mauza Batoli in favour of the father 
of the defendants. The trial Court had dis- 
missed the suit and on appeal this Court 
decreed the plaintiffs suit for ejectment 
with costs. The present applicants are 
the defendants and the pcint which has 
been raised now for the first time is that 
this Court had no jurisdiction to entertain 
the appeal. The plaint was valued in para. 
12 for Rs. 6,c00 for the purpose of juris- 
diction. Section 242 of the Agra Tenancy 
Act provides for an appeal to the District 
Judge from the decree of an Assistant Col- 
lector of the First Class or a Collector in 
any of the suits included in GroupA of 
the Fourth Schedule in whichthe amount 
or value of the subject matter exceeds 


_ Rs. 200 and it is further provided that where 


the amount or value of the subject-matter 
of the suit exceeds Rs. 5,(00 the appeal 
shall lie tothe High Court. No objection 
was takenin this Court during tne hear- 
ing of the appeal thatthe plaint had been 
overvalued and that jurisdiction did not lie 
in the High Court for the appeal. The 
argument which is now made before us 
isthat the value of the suit should have 
been only Rs. 111 and, therefore, no appeal 
lay either to the District Judge or to the 
High Court. This argument is based on 
the fact that in the Court Fees Act it is 
provided in 8. 7 (xi) (cc) that in suits be- 
tween landlord and tenant for the recovery 
of immovable property from a tenant, in- 
cluding a tenant holding over after the de- 
termination of a tenancy, the amount of 
fees shall be computed according to the 
amount of the rent of the immovable prop- 
erty to which the suit refers, payable for 
the years next before the date of presenting 
the plaint. The argument then’ proceed 
that in the Suits Valuation Act, s. 8, pro- 
vides ; 

“Whereas in suits other than those referred to in 
the Court Fees Act, 1870, 8.7, paragraphs v, wi and 
ix, and paragraph q, cl. (d) court-fees are payable ad 
valorem under the Court Fees Act, 1870, the value as 
determinable for the computation of court-fees and 
the value for purposes of jurisdiction shall be the 
same, 
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Learned Counsel, therefore, argued that 
the valuation both for court-[ee and for 
jurisdiction should be Rs. 111 and, there- 
fore that no appealley from the decree of 
the -Assistant Collector refusing ejectment. 
Now ins. 11 ofthe Suits Valuation Actitis 
provided that an objection about the over- 
valuation of a suit or appeal in a Court of 
first instances or lower Appellate Oourt 
which had -no jurisdiction with respect 
thereto shall not be entertained by an Ap- 
pellate Court unless : 

“(b) the Appellate Court is satisfied, for reasons to 
be recorded by itin writing, that the suit or appeal 
was overvalued, or undervalued, and that the over- 
valuation or undervaluation thereof has prejudicial- 
ly affected. the disposal of the -suit or appeal on its 
merits,” 

Now the matter was not raised in ap- 
peal but is raised now in review. The 
Principles which should govern a Court in 
considering such an application in review 
have been laid down by a Bench of this 
Court of which one of us was a member, in 
the case of Khudat Jatul Kubra v. Amina 


Khatun (1), and it was there laid 
down that where the Court, assuming 
jurisdiction on the basis of a statement 


madein the plaint, decreed the suit in 
favour of the plaintiff and no such plea was 
taken by a defendant when he had the ope 
portunity of raising it, it could not be said 
that the Courthad acted without jurisdic- 
tion, anda subsequent suit by the defen- 
dant toset aside the decree for want of 
jurisdiction would not lie and that ruling 
was based ons. llofthe Suits Valuation 
Act. The plaint in the case. before us laid 
down thatfor the purpose of jurisdiction 
the value of the property was Rs. 6,000. 
Now the lease was granted as long ago as 
1875 and the suit was brought in 1930, 
that is, after an interval of 55 years. It 
is clear that the value of property had 
increased materialiy duting this period of 
55 years, and prima facie the valuation of 
Res. 6,000 in the plaint would appear to be 
avaluation which was correct. No argu- 
ment infact has been addressed to us 
that the actual valuation of the property 
is less that the Rs. 6,090 stated in the plaint 
but the argument is that on account of this 
technical’rule said to be contaiaed in these 
two Acts, the valuation shouldbe assumed 
to be only Rs, 111 forthe purpose of juris- 
diction. Reference was made for this pro- 
position to two rulings: one is Nandan Singh 
v. Debi Din (2) by a learned Single Judge 


(1) 22 A LJ 122; 80 Ind. Cas. 413; 46 A250; AIR 
1924 All. 388; L R5 A H2 Oiv, ae 
(2)12 A L J 933; 25 Ind, Cas. 975. 
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of this Court, which was a simple suit by 

a landlord for the recovery of immovable 

property from a tenant by ejectment under 

s. 57, cl. (b) of the Tenancy Act of 19U1. 

The other ruling to which reference was 

made was Raghunath Ram v. Sital £21 (3) 

which came before a Bench of which one 

ofus was a member. That was a case 

where the plaint professed to be one. 
ina suit under s.44 of Act II of 1926. 

The trial Court held that the case had 

been wrongly brought under that section, 

but that the plaintiff should get a decree 

for ejectment under 8.197 (e) read with 

s. t4 (a) ofthe Act. The suit was valued 

forthe purpose of juisdiction at Rs. 15 

which was the rentfor the year preceding 

the suit, and it was held that the valua- 

tion was proper and that no appeal lay 

tothe District Judge under s. 242 (1) (a) of 

the Tenancy Act, as the valueof the sub- 

ject-matter, viz., the rent for one year, did 

not exceed Rs. 200. Another ruling of 

a Bench. of. this Oourt is reported 

in Unptblished decisions -of the 

Board of. Revenue Vol. VII, 1926 p. 

153 of the High Court Supplement, Seth 

Bankey Lal v. Piari Lal*, This was a 

suit brought for tne ejectment of certain 

tenants from a grove alleging that they 

had committed a breach of their tenancy 

under s. 57, Act IL of 1901. The plaint 

valued the suit at Rs. 18 which was the. 
amount - of the rent paid-in the year pre- 

ceding the suit,andan appeal was brought 

by the defendants alleging that the plaint 

was undervalued and putting the valuation 

of Rs. 125. It was held that the valuation ` 
in the plaint was correct and that there 

was no right of appeal. Now in the present 

case a further point arises because the 

plaint is brought against the defendants 

as thekadars under s. 205 of the present- 
Tenancy Act. In the former Tenancy Act 

it was laid down ins. 4 (5) “tenant includes 

a thekadar.” Now in the present Tenancy - 
Act thal provision no longer appears, 

and instead it is laid down in s. 3 (6) 

“tenant includes a grove-holder, but does 

not include a mortgagee of proprietary. 
a rent {free grantee or, save as 

otherwise provided by this Act, a thekadar”. 
In 8.199 of Act ILI of 1926 (subss. 1) itis” 
stated “A thekadar is a farmer or other 
lessee of proprietary rights in land, and in _ 


(3) (19384, A L-J 708; 152 Ind. Cas. 115; LR15 A 
td Rev; 18RD 222; AIR 1934 All 825,;7R A 





* Since published in A. I, R.1926 All, 587; 95 Ind. 
Oas, 411; L. R. 7A 265 Rev. S ? 3 
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particular of the right to receive rents or 
profits.” Now the Act, therefore, draws a 
distinction between a thekadar and a ten- 
ant, and underthe present law in this pro- 
vince a thekada: is not a tenant , except 
so faras the Act expressly provides, for 


example, in s. 10 where the different 
classes of tenants are enumerated, a 


thekadar isnot one of-those classes of- 


“ tenants. Section 220 is as follows :— 
“Every suit or application brought by a thekadar 
against his lessor, or against a thekadar by his 
lessor, under the provisions of this chapter, which is 
of the same nature as any suit or application 


specified inthe Fourth Schedule which may be. 


brought by a tenant against his landholder or by a 
landholder against his tenant, shall be deemed tobe 
included in that schedule under the same 
serial number as such similar suit or application.” 


This section indicates that a suit like the 
Present under s. 205 against a thekadar 
can be brought as if that suit was included 
in the Fourth Schedule, Group A, where 
there is provision fora suit for ejectment 
of a tenant on the ground specified in s. 84. 
But it does not appear to me that this 
seciion indicates that for the purpose of 
such suits a thekader isin the same cate- 
gory as an ordinary tenant or lessee. In 
s. 219 (2) there is no doubt a provision 
that a theka shall be deemed to be a 
lease for agricultural purpose within the 
meaning ofs. 117 of the Transfer of Prop- 
erty Act, 1882. This no doubt indicates 
that forthe purpose of the Transfer of 
Property Act so far as that seccion pro- 
vides the theka, shall be a lease for agricul- 
tural purposes. That s. 117, however, does 
no more than say “None of the provisions 
of this chapter apply to leases for agricul- 
tural purposes, except in so far.as the Local 
Government may notify.* There is no noti- 
fication in force in these provinces, and 
therefore, all that this section provides 
is that the Transfer of Property Act, 
Chap. V, dealing with leases does not 
appiy to thekadars any more than it applies 
to agricultural tenants under the Tenancy 
_ Act. Now the situation therefore is by no 

moans elear. Learned Counsel for ‘the 
applicant for review argues thatthe Court 
Fees Act, s. 7 (vi) 
thekadar end that for the general provi- 
sions of law in the Court Fees Act and in the 
Suits Valuation Act, it must be assumed that 
a thekadar isa tenant, and the argument 
isthat because the Tenancy Act is fora 
special purpose, therefore it cannot be taken 
into account in regard to the Court Fees 
Act or the Suits Valuation Act. 
other hand, the appeal in question arises 
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under the Tenancy Act and that Act 
states definitely thatthe amountor value 
of the subject-matter determines the foram 
of appeal, if any. These words certainly 
do raise a difficulty, as there is no doubt 
that the amount or value of the subject- 
matter in the present case is over Rs. 5,000 
and nothing has been shown to indicate 
the contrary. Turning to the Suits Valua- 
tion Act, it is provided in s. 8 already 
quoted that an exception to thal section 
in suits referred toin the Court Fees Act 
8s. 7, para, V. Now para. V deals 
withsuits for the possession of land and 
the valuation is to be according to the 
value ofthe subject-matter. Various rules 
are laid down as to how that subject- 
matter is to be ascertained. If the present 
case is not one of atenant and a thekadar 
is to be distinguished from a tenant, then 
the suit for possession would be one which 
would come under s. 7, para. V. These 
matters it appears tome, are points which 
might well have been raised by the de- 
fendants-respondents when the appeal was 
being argued but at that stage no argument 
was addressed to us on the subject. I 
may indicate some of the difficulties in the 
way of learned Counsel for the .applicant 
with which hehas not attempted to deal 
even on the present occasion, The suit 
lay under s. 203 of U. P. Act lil of 1936 
and under s. 220 it is deemed to be 
included inthe Fourth Schedule, Group 
A, Serial No. 2. The heading provides 
‘Suits triable, in the case of Serial Nos. 1, 
2,etc. whatever the value, by Assistant 
Collector of the First Class—appeal, if any, 
tothe Civil Court” Section 240 states: 
“No appeal shall lie from any decree 
or order passed by any Court under this. 
Act except as provided in this Act.” 
Section 242 follows with its criterion of 
“the amount or value of the subjecte 
matter.” : 

All these provisions are inconsistent 
with the calculation of the ‘value for the 
purposes of jurisdiction” as the same for 
“the value as determinable for the com- 
putation of court-fees” under s. 8 of the 
Suits Valuation Act. The first inconsistency 
isthe provision that for the jurisdiction 


of the trial Gourt the valuation does not 


matter at all, and all such suits must be 
in the Court of an Assistant Collector of 
the First Class and not in the Court of an 
Assistant Oollector of the Second Class. The 
next inconsistency is that for an appeal 
the criterion is not “the value as deter- 
minable for the computation of court-fees" 
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but “the'amount or value of the subject- 
matter.” As the special law makes special 
provisions for jurisdiction of the trial 
Court and the Appellate Court, and for the 
valuation ofthe appeal, I consider that 
it has not been shown that the general 
law of the Suits Valuation Act can apply. 
In the present case the plaintiff asks for 
Possession of a whole village valued at 
Rs. 6,000 and it seems to me very strange 
that this relief should ‘be valued at only 
Rs. 111 because in 1875 Rs. 111 was fixed 
as the rent which the thekadar was to pay 
to the plaintiff, and that there should be no 
appealeven to the District Judge asthe 
valuation is supposed to be under Rs. 200. 
The suit for possession of the village does 
not seem tome to be at all the same as 
suit for recovery of immovable property 
from. a tenant, 
(cc), Court Fees Act. There is no defini- 
tion of “tenant” in the Court Fees Act, 
and presumably the learned Counsel would 
refer tothe definition in the Transfer of 
Property Act, s. 105. But as that definition 
is in Chap. V, the definition does not apply 
toa thekadar as provided by s. 117 of 
that Chapter and s. 220 of the Agra Ten- 
ancy Act. Andasthe defendants respond- 
dents did not raise this point of law during 
the hearing of the appéal but submitted 
to the jurisdiction of this Court, I consider 
that it is too late to raise the point now 
in review. ; 

For these reasons I would dismiss this 
application for review. 

Sulaiman, C. J—I agree that this 
application for review should be dismissed. 
The point raised is certainly not any new 
and important matter or evidence which, 
after the exercise of due diligence, was 
not within the applicants’ knowledge or 
could not be produced by them at the time 
when the decree was passed, nor can it be 
said that there is an error or mistake 
apparent on the face ofthe record. Ona 
previous occasion the applicants had them- 
selves come up in appeal to the High 
Court ina suit filed against them by the 
landlord, and succeeded. The value of the 
subject-matter of the suit was certainly 
Rs. 6,000 and the valuation given in the 
plaint was never objected to, nor was 
any objection taken in appeal when ithe 
matter came up for argument. On ihe 
face of the record an appeal lay to the 
High Court and it was entertained and 
allowed. Ido not think that the applicants 
should be allowed to get this order re- 
viewed on grounds which might have 
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been taken by them earlier. As pointed 
out by my learned brother, the Court had 
perfect jurisdiction to decide the appeal 
aslaid down in the case of Khudat Jatul 
Kubra v.' dmina Khatun (1). It is not 
necessary to decide the question finally 
whether the defendants who hold this 
theka under the counterpart of the lease of 
1875 are or are not tenants within the 
meaning of s. 7 (xi) (cc) of the Court Fees 
Act. I would, therefore, dismiss the appli- 
cation. aa hat 

By the Court—The application 1s dis- 
missed. 


N. Application dismissed. 
(1) A I R 1026 All. 587; 95 Ind. Cas.418;L R7 A 
265 Rev. h ; 
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MADRAS HIGH COURT 
Civil Appeal No. 493 of 1930 
August 11, 1936 
VARADAOHARTAR AND MOGKETT, JJ. 
MARUDAKONAR AND ANOTHER 
---P LAINTIFFS — APYELLANTS 
VETSUS 
VEERAMMAL AND OTARES—DEFENDANTS 
—RzEPONDENTS | 
Chit fund—Security bond by subscriber for pay- 
ment of future instalments—Collapse of kuri— 
Starter's right to enforce terms of bond—Construc- 
tion of bond—Assignment of bond by “its starter to 
third person—Y alidity. , f f 

A security bond executed by a prize winner in & | 
chit fund must be construed in the light of the rules 
of the fund andnot as if it created an independent 
debt payable by instalments. The obligation under- 
taken by it isnot re-payment of the benefit already 
received as ifit were a debt but the payment of 
future subscriptions. Whether the continuance of 
the chit isa condition precedent for enforcing the 
liability under the bond or not will not depend 
merely on the terms of the bond but must be decided 
with reference tothe surrounding circumstances in- 
cluding the rules of the chit fund; and for this purpose 
a distinction may have to be drawn between cases 
in which benefited subscribers cease to have any 
share in the profits arising out of future drawings 
and cases in which they continue to share in such 

rofits. , | 
ii Where there isa provision in the rules of a chit 
fund that the conduct of the chit fund affairs cannot 
be assigned bythe starter except with the consent 
of all the subscribers, the starter cannot be allowed 
to treat a security bond executed by a benefited 
subscriber as an independent debt and to assign it 
over toa third party who will have nothing to do 
with the conduct of the chit fund affairs. [p. 405, 
col. 1] 

0. A. against the decree of the Court of the 
Subordinate Judge (Second Additional) of 
Coimbatore in O. S. No. 3 of 1929. 

Mr A.C. Sampath Ayyangar, for the Ap- 
pellants. 

Mr. M. Krishna Bharathy, for the Res- 
pondent. i 
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Varadachariar, J.—Thisis an appeal 
by the plaintiff who, as assignee of the rights 
of one Rangaswami Naidu under the suit 
mortgage bond Ex. A, sued to recover from 
the defendants and from the mortgaged 
properties a sum of Rs. 8,000. 

The plaint followed the lines suggested 
by the assignment deed, as to the nature of 
the plaintiff's claim. Rangaswami Naidu 
had been conducting a kuri chit with 18 
members and it was expected that the chit 
will run for 18 years. The first defendant 
Veerammal was one of the subscribers to 
that chit and was holding 14 tickets in res- 
pect of which Rs.750 was payable per 
annum atthe rate of Rs. 500 per chit. In 
the first auction held on November Jl, 
1921, the first defendant became the suc- 
cessful bidder. As per the rules of the 
kuri chit she was willingto bid at adis- 
count of more than Rs. 5,600 per ticket, 
with the result that out of the Rs. 9,000 
which constituled the collection for the 
first year she received only Rs. 3,374 per 
chit or Rs. 5,061 for the 14 chits. The 
balance which was given up by way of 
discount was of course distributed amongst 
all the subscribers as profits of the chit. 
The chit fund rules provide that a success- 
ful bidder at an auction should receive his 
bid amount only after executing a bond 
securing the payment of future instalments. 
The first defendant had apparently no pro- 
perty of her own, atany rate that is the 
basis on which Ex.A proceeds. ‘The other 
defendants are her sons and as they had 
the benefit of the amount which she receiv- 
ed as the result of her bid, they agreed 
‘that their properties might be given as 
security for the purpose of enabling 
Veerammal to draw the bid, amount. 
Hence Ex. A was executed by Veerammal 
and five of her sons, the two youngest being 
minors represented by herself as guar- 
dian. 

It is common ground that the chit conti- 
nued tobe conducted only for two more 
years. The auction that was to take place, 
in November, 1924, didnot take place 
because, it is alleged, a number of sub- 
seribers expressed themselves unable to 

“pay their subscriptions. Itis also said that 
they suggested that the chit may be closed. 
It is accordingly recited in Ex. Band it 

_has also been attempted to be proved as 

j part of the plaintiff's case, that all the sub- 

t cribers met on January 9, 1925, and enter- 
ed intoan arrangement providing that tbe 

ous might be stopped and that the non- 
benefited subscribers might be refunded the 
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amounts so far subscribed by them and 
that the benefited or prize winning sub- 
scribers should refund with interest the 
amounts drawn by them subject to their 
right totake back the amounts actuaily 
subscribed by them with a certain rate of 
interest On the basis, it was worked out in 
Ex. B that up to February 9, 1925, Veeram- 
mal was liable to pay to Rangaswaml 
Naidu the chit-conductor a sum of 
Rs. 4,177-2-0. The amount was calculated 
up to February 9, because it is the plaint- 
iff's case thaton January 9 it was resolved 
that all parties should be given one month's 
time to carry out the arrangement then 
arrived at. 

After setting out the details above re- 
ferred to and the process by which the 
amount to be paid was arrived at, Ex. B 
goes on to state: 

“Although I made demands for the payment of 
this sum of Rs. 4,177-2-0 and interest from the said 
date according tothe resolutions passed in meeting 
and according to the terms ofthe deed, the same 
was not paid. The „amount of interest due on 
Rs, 4,177-2-0 as per terms, ig Rs. 407-13-0. Total 
amount of principal and interest is Ra 4,584-15-0. 
For this sum of Rs. 4,584-15-0 I have assigned to 
you this day the said mortgage-deed in respect of 
chit fund „tho said mortgage deed has been 
assigned to you. So you shall yourself recover with 
interest due as per terms of the said deed, Rs. 4,177-2-6 
being the amount of principal, and interest thereon 
till this date and subsequent interest thereon accord- 
ing to the terms of the deed ..... . In future myself 
ormy heirs shall haveno right or claim whatever 
in respect of the said mortgage-deed.” 

-I have set out the provisions of Ex. B be- 
cause one of the questions raised in the 
course of the argument related to the nature 
of the rights assigned to the plaintiff. 
After referring to the facts above set out, 
the plaint claims reliefon the basis that 
as per the arrangement of January 9, 1925, 
the sum of Rs, 4,177-20 was due to the 
plaintiff ag assignee and that interest was 
payable thereon as per the terms of Ex. A, 
including its provisions relating to penal 
interest on default. The defendants con- 
tended: that the story asto the meeting 
alleged to have taken place on January 
9,1925, and the arrangement said to have 
been come to on that day was not true and 
that in any eventthe tirst defendant was 
not a party to any such arrangement. 


It will be convenient to dispose of the 
issue relating to the alleged arrange- 
mentof January 9, 1925, at the outset. 
Rangaswami Naidu was not examined asa 
witness in the case nor was any written evi- 
dence produced purporting to record what is 
said to have taken place on January 9, 1925, 
though witness after witness on the plaint- 
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iffs side stated that the arrangement of 
that day was embcdied in a -resolulion 
signed by the persons present. I am not 
by any meats satistied with the explana- 
tion given on the plaintiff's side for the 
non-production of the written record of that 
arrangement. The learned Subordinate 
Judge held that the oral evidence relating 
to the alleged meeting of January ¥, 1925, 
was wholly unsatisfactory and refused to 
believe it. 
witnesses examined by the plaintiff have 
given very vague evidence on the point 
and are not even able to agreé as to 
whether there was any notice. convening 
such a meeting or whether any resolution 
at such a meeting was then reduced to 
writing, asto the place where and the date 
on which the alleged meeting took place 
and as to whether the first dafendant 
Veerammal was present at that meeting, 
and if so, what part she Look. In these cireum- 
stances, no reason has been:shown. for dis- 
turbing the conclusion ofthe learned Subor- 
dinate Judge thatthe alleged arrangement 
of January 9, 1925, has not been proved and 
much less that the first defendant was party 
to any-such arrangement. 


the case as put forward in the plaint 
must fail. 


In-the argument. before this. Court, the 


learned Counsel for the appellant has in- 
vited-us to deal with the case on a different, 


footing. He has arguèd that on the defènd- 


ant’s case that no arrangement of the kind 
alleged by the plaintiff took place on Janu- 
ary 9, 1925, the defendant’s liability under 
Ex. A would continue to subsist and-that 
the plaintiff is entitled to a decree at least 
on the hasis, even though the plaint has 
not been framed on those lines. There can 
be very little doubt thatthe basis of the 
relief thus suggested, is very different from 
the basis on which relief was claimed in 
the plaint; and itis doubtful if an amend- 
meni on these lines could have been per- 
mitted at all, even if applied for at an 
early stage. Putting aside that objection 
Ishould perhaps have tried to help the 
plaintiff if Ihad felt the way clear to up- 
hold the contentions advanced by Mr. Sam- 


path Ayyangaron his behalf but having: 


had the benefit ofa full argument both 
from him and from the learned Counsel 
for the respondents as to the construction 
of Exs. A and B, I am not by any means 
Satisfied that Mr. Sampath Ayyangar’s 
claim that in the events that have hap- 
pened the plaintiff is entitled to relief on 
vhe basis of Ex. A is beyond doubt. It 
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being admitted that from and after 1924 the 
chit had collapsed, Mr. Sampath Ayyangar 
argued that whatever rights a subscriber 
might have as against the chit manager 
as on a breach of contract, that circumstance 
would not absolve a benefited subscriber, 
that is,one who had already drawn his 
prize, from continuing to pay his future 
subscriptions. He contended that the terms 
of Ex. A are absolute and not conditional 
upon the continuanve of the chit and he 
maintained that even if an obligation should 
be assumed to have been cast upon the 
chit manager to- continue the chit for the 
full term, the non-fulfilment of that obli- 
gation must be held to he independent 
of ihe liability of the benefited subscriber 
to pay the future instalments and that 
the continuance of the chit ıs not @ con- 
dition precedent to the enforcement of the 
liability ofthe benefited subscriber. On 
the other hand, Mr.. Krishnaswami Aivar 
maintained a security bond like Ex. A 
must be construed only. ‘in the light of- 
the chit rules and not as if there was an 
independent debt payable by instalments, 
that according to the true construction of 
the chit rules, subscriptions have to be 
paid on the date when the chit is to be 
drawn and that if the chits are no longer 
to be drawn, because the chit has collaps- 
ed, the obligation to pay the subscriptions 
ab per the terms of the rules also comes 
to an end, whatever other liability might 
exist under the general law on the part of 
the benefited subscriber. It seems to me only 
reasonable to hold that in, cases like the 
present the security bond must be inter- 
preted in the light of the rules and the 
obligation undertaken by it is not repay- 
ment of the benefit already received as 
if it were a debt but the payment of future 
subscriptions whether. the continuance of 
the chit wasa condition precedent or not 
will not depend merely on the terms of the 
bond but must be decided with reference 
tothe surrounding circumstances, includ- 
ing the rules of the chit fund. For this 
purpose, a distinction may well: have to 
be drawn between cases in which bene- 
fited subscribers cease to have any share 
in the profits arising out of future draw- 
ings and cases in which they continue 
to share in such profits. The present case 
belongs to the latter category. Mone 
‘rusting next to the terms of the assign- 
ment bond, there are even greater diff- 
culties in the, plaintifi’s way. Reading 
it as a whole, it is clear that the intention 
was to transfer the first defendant's sup- 
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posed liability under the alleged arrange- 
ment of January 9. 1925, and the fact 
that the assignor thought that the mort- 
gage bond will be available to secure even 
the amount due under the arrangement 
will not justify the Court in reading into 
the assignment deed an intention to assign 
the mortgage independently of the truth 
or otherwise of the alleged arrangement 
of 1925, A further difficulty arises from 
the provision in the chit fund rules that 
the conduct of the chit fund affairs cannot 
be assigned by the manager except with 
the consent of all the subscribers. Tf as I 
have already stated the security given 
under Ex. A is to be regarded only as a 
part of the chit fund scheme, it will be 
scarcely fair to allow the manager to treat 
Ex. A as an independant transaction by 
itself and assign itover to a third party 
who will have nothing. to do with the 
conduct of the chit fund affairs. Accord- 
ing to the ruling in Subramania Iyer v. 
Subramania Aiyar (1) the subscriber whose 
morigage bond is thus transferred will 
be deprived of the opportunity of pleading 
as against the assignee, claims he may 
have as against the assignor. Soto hold, 
in a case like the present may in a 
large measure frustrate the purpose of the 
provision against assignment of the chit 
fund affairs by the manager without the 
consent of the members. 

- There is again the fact that the mortgage 
bond in this case has been executed not 
by the subscriber Veerammal but by her 
sons, in respect of property belonging to 
them. The sons themselves are not parties 
to the chit fund- arrangement; it cannot 
therefore be said that any liability that will 
fasten itself on general principles upon a 
benefited subseriber on the collapse of the 
chit fund will necessarily fasten itself to 
them as well. A reasonable interpretation of 
the mortgage bond as against them, can 
only be that it was intended to secure the 
fitst defendant's obligation on the assump- 
tion that the chit fund would run its normal 
course. In these circumstances 1 do not 
feel that it will be proper to allow the 
appellant at this stage to ask the Court 
to give him relief on a basis wholly 
different from the one on which the plaint 
was framed. The appeal accordingly fails 
and is dismissed with costs. 

Mockett, J.—-I agree. With regard to 
the question of amendment, I would only 
add this: Asframed on the alleged resolu- 

(1) 40 M 683; 34 Ind. Cag.:859; (1916) 1M WN 351; 
30 M L J 618. 7 
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tion a suit must fail; as my learned 
brother pointed out it must be based 


solely on Ex. A. The appellant, therefore, 
is bound, as the learned Counsel says 
to ask for a decree for the amounts due 
in instalments. There is a complete 
uaswer to any application for amendment, 
i.e. Ex. 11. The appsllant has never at 
any time suggested that the lst defend- 
ant was not willing to pay the instalments. 
Exhibit 11 which isa letter to the assignee 
sent on her behalf clearly indicates that she 
in fact asked him to receive the instal- 
ments and expressed her willingness to pay 
them if the chit fund isto be continued. 
Under the circumstances I do not think 
that it would be in any way possible to 
allow an amendment which is not only 
changing the cause of action but is also 
not supported by the record. 

For the reasons given by my learned 
brother, I agree that the appeal should 
be dismissed with costs. 

A. Appeal dismissed. 


At 


CALCUTTA HIGH COURT 
Civil Appeal No, 141 of 934 
June 5, 1936 
M. N. MUKERJI AND JAOK, JJ. 
MANMATHA PAL OHOUDHURY— 
Derenpant No. 1 —APPRLLANT 


versus 
SAROJ RANJAN SINGHA AND O0THERB— 
RESPONDENTS | 

Receiver—Whether vested with title to property 
against owner—Right to realise rent—Whether de- 
pends entirely on terms of appointment. 

Tt is not the law that a Receiver, unless he be a 
Receiver in insolvency, is vested with title to the 
property itself as against the owner. And so far as 
the right to realize the rents is concerned, such right 
depends entirely on the terms of the appointment of 
the Receiver. Bhubaneswari Koer v. Ajodhya Singh 
(3), relied on. h 

O. A. from original decree of the Addi- 
tional Sub-Judge, Nadia, dated April 30, 
1934. 

Messrs. Amarendra Nath Bose and 
Hemanta Kumar Bose, for the Appellant, 

Messrs. Panchanan Ghose and Hari Pro- 
sanna Mukerji, for the Respondents. 


M. N. Mukerjee, J.—This is an appeal 
by defendant No. 1 froma decree passed 
against himina suit for khas possession 
for rent and for mesne proiits in respect 
of a darputni tenure. One Mathura Mohan 
Pal Choudhury held a putni, which had 
its origin in 1818, of Mehal Taraf Mahat- 
pur comprising 57 mauzahs and appertain 
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ing to Touzi No. 334 ofthe Nadia Col- 
lectorate, the said tougi belonging to the 
Nadia Raj. Prior to his acquisition of the 
putni, Mathura Mohan ‘had a darputni 
in some ofthe mauzahs. ‘The appellant 
holds some mauzahs in durpatni and 
others in  sepuitni. Mathura Mohan 
died leaving two daughters, Sarat Kumari 
and Joydurga and the plaintiffs are the 
sons of the former. He also left a will by 
which he bequeathed all his properties to 
his two daughters in equal shares. The 
two daughters executed an agreement in 
1316 (1909) and the plaintiffs have been in 
possession of a moiety sharein the pro- 
perties since their mother’s death. In 1922 
Joydurga, the surviving daughter, com- 
menced a suit praying fora declaration of 
her absolute right in a moiety share of 
the properties left by her father. This 
litigation went up to the Privy Council 
and the result was a declaration that she 
had only a life interest and the agreement 
also was upheld. For arrears of putni 
rent for the period Baisakh to Aswin 
1334 April to October 1927, the putni was 
sold under Reg. VIE of 1819 on Augraha- 
yan 1,1334, November 17, 1927, and was pur- 
chased by the Maharaja of Nadia the 
proprietor of the touzi. The putni hav- 
ing been created prior to the Regulation 
the sale under the Regulation, was void. 
Several suits were then instituted for sett- 
ing aside the sale: One by the plaintiff, 
another by the appellant, and several 
others by holders of some cf the under- 
tenure. Pending these suits the appel- 
lant entered into a compromise with the 
Maharaja on Bhadra 14, 1835 (August 30, 
1928), under which he obtained a putni 
lease from the latterin respect of all the 
mauzahs that he was holding in darputni 
and seputnt under the plaintiff. Later on, 


however, the other suits, amongst which 
the plaintiffs’ suit was one -were 
decreed, the sale being set aside. Tke 


date of this decision was April 30, 1930. 

On April 17,1931, the plaintiffs institut- 
ed the present suit for khas possession 
on the ground that there was forfeiture 
incurred by the appellant in taking a 
putni lease of the mouzahs on the basis 
of the compromise which amounted to a 
denial of the plaintiff's title for rent from 
Kartic 1334 (October 1927) to Sravan 1335 
{August 1928,; and for mesne profits from 
Bhadra 1335 to end of 1337 (September 
1928 to date of suit). Various other litiga- 
tions cropped up, to the particulars of 
which it is not necessary to refer; and all 
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that is necessary to say is that the Collector 
ol Nadia was appointed Receiver by this 
Court on July 24, 1931. The Collector, 
it is admitted, has as such Receiver, realised 
the rents of the appellant for the years 1336 
and 1337, The plaint of this suit was filed 
insufficiently stamped. The deficit was 
made upandthe suit registered cn July 
18, 1932. The Subordinate Judge dismissed 
the prayer for khas possession holding 
thatthere was no forfeiture and has made 
a decree for rent in plaintiff's favour for 
the period ending with 1235. Frcm this 


decree the present appeal has been 
preferred and at the heaing the 
decree has been challenged upon three 
grounds, 


It has been contended in the first place 
that the plaintiff had no title to recover 
the rents at all. The plaintiffs derive their 
title from the ikrarnama between the 
two daughters of Mathura Mohan to which 
reference has already been made. The 
Subordinate Judge has construed the effect 
of the ikrarnama is connection with the 
plaintiffs prayer for ejectment ənd in that 
connection has observed that the decision 
of the Judicial Ccmmittee whatever it 
may have been, was not binding on the 
appellant who was a stranger; and that 
inasmuch asthe right which the plaintiffs 
acquired under the ikrarnama was not 
an absolute rightto the properties, they 
were not entitled to claim ejectment as 
against the appellant. He has in this 
connection used some expressions which 


“the plaintiffs did not get any absolute right in 
their mother’s share of the property but inasmuch 
as they are in postession without any right their 
possession is simply a permissive one or it is a case 
of leave and license to possess without any title.” 

Now, whatever the character of the 
plaintiffs’ title to the properties may be, 
their title to recover the rents from the 
appellant can scarcely be denied, and 
such tille has been rightly found in their 
favour by the Subordinate Judge. It is 
an admitted fact that they had been rea- 
lizing such rents from the appellant ever 
since they came into pussession and itis 
not easy to see how the appellant can 
dispute their title to recover the rents 
that he has to pay. The Judicial Committee: 
in Sreejoy Durga Das v. Saroj Ranjan (1), 

(1) 38 C W N 1117; 120 Ind. Cas. 53; A I R 1929 
P © 214; 30 L W494; Ind. Rul. (1929) P O 319; 50 04 
LJ 481; 57 M L J 794; 32 Bom, L R 12 (P C), 
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held that the ikramnama was binding upon 

. her and observed that under its terms the 
plaintiffs were entitled to remain in pos- 
session of their mothers moiety of the 
estate during Joydurga's life and rejected 
the contention that it was a disposition of 
a mere expectancy. That a contention of 
this nature isnot fit to prevail has been 
expressly laid down by the Judicial Com- 
mittee in the later decision in Ma Yait v. 
Official Assignee (2). 

Secondly it has been urged that the pro- 
perty vested in the Receiver and the title 
to recover the arrears of rent did also 
vest in him, and so the plaintiffs had no 
title to recover the rents. Reliance for 
the purpose of this contention was placed 
on the decision in Bhubaneswari Koer v. 
Ajdhya Singh (3). That was a case in 
which the Receiver contested the right of 
the owner of the property to recover the 
rents in defiance of his right and in that 
way wasa case very different from the 
present. It is true that thereis a passage 
in the judgment in the case, which shorn 
of its context may lend some support to 
the contention. Butit isnot the law that 
a Receiver, unless he be a Receiver in insol- 
vency, is vested with title to the property 
itself as against the owner. And so far 
asthe right to realize the rents is con- 
cerned, such right depends entirely on 
the terms of the appointment of the Re- 
ceiver. That the Collector, as Receiver, 
had noright to realize the arrears for any 
period prior to 1386 is clear from an order 
that this Court made. Lastly, it has been 
urged thatthe plaintiffs are not entitled to 
interest on the arrears. It is not clear 
from the decision of the Court below on 
what ground the claim was resisted, and 
all we get in the written statement and 
also in the judgment is that it was pleaded 
that the interest claimed was excessive or 
unfair. A paragraph in the judgment 
dealing with the questicn whether there 
was demand and willingness to comply 
subject to a condition has been referred to 
before us. But that paragraph evidently 
deals with the queslion whether forfeiture 
was waived. If the appellant wanted to 
have exemption or deduction of interest, 
it was for him to putin a proper plea and 
have it adjudicated on proper mater- 
ials. Two facts, however, are perfectly 
clear. 

(2) 57 I A 10; 121 Ind, Oae. 225; AIR 1930P O 
17; 8 R 8; Ind. Rul. (130) P O 33: (1930) A L J 119; 
31 L W 198; 34 O W N 173; 32 Bom. L R 125; 58 


ML J 83; 51C L J 112: (1930) M W N 118 (PQ), 
(3) 150 L J 339; 11 Ind. Oas. 102. 
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There was no justification whatsoever 
for withholding the rents due up to the 
date ofthe compromise and if any rent 
due for any subsequent period had been 
tendered, it would never have been re- 
ceived, for by such acceptance the plaintiffs 
would have to waive their claim on the 
ground of forfeiture. Itis fair, therefore, 
that the plaintiffs should get interest on 
arrears due up to Sravan 1335 and not 
for any arrears for the remainder of 
1335. The decretal amount, however, should 
carry interest at the rateallowed by the 
Court below. Subject to the variation 
made above, the appeal will be dismissed. 
Costs to parties in proportion to their 
success. 

Jack, J.—I agree. 

N Order accordingly. 


ee aana 


RANGOON HIGH GOURT 
Application for leave to file Cross-Objection 
August 12, 1935 
Roperts, C. J. AND DUNKLEY, J. 
SECRETARY or STATE-—APPELLANT 
VETSUS 
J.C. MAURICE —RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XLI, r. 22 
(5)— Leave to“ appeal in forma pauperis refused—~ 
Other party appealing — Permission to file cross- 
objection in formu pauperis on other grounds, whether 
can be granted. ae 

Leave can be granted to file a cross-objection, on 
grounds which are not entirely the same as those 
which itis necessary to put forward in seeking leave 
to appeal in forma pauperis which is refused It is 
true that the provisionsof O, XLI, r. 22 (5), Civil 
Procedure Code, say that the provisions relating to 
pauper appeals shall, so far as they can be made ap- 
plicable, apply to an objection under this rule, but 
when an appeal has already been lodged it is 
Court's duty to look carefully atthe circumstances 
and see the judgment having been impugned by one 
party, whether the other party would notalso be ina 
position to attack it from another angle. or 

Application for leave to file cross-objection 
in forma pauperis to First Appeal No. 95 
of 1936. 


Mr. .Teejeebhoy, for the Respondent. 

Roberts, C. J.—In this case the res- 
pondent desires to file a cross-objection in 
forma pauperis to an appeal by the Secre- 
tary of State for India in Council against 
the decision* of Leach, J., who awarded the 
respondent Rs, 6,913 damag s for wrongful 
dismissal. The plaintiff originally sougat a 
sum of Rs. 50,000 as damages, but he was 
awarded this much lesser sum, and he 
leave to appeal in forma 
pauperis and a Bench consisting of Mya By 


*Reported in 166 Ind. Cas, 558.—[Hd.] 
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and Baguley, JJ. declined to grant bim 
that leave. The Secretary of State for India 
- in Council has now appealed and Mr. 
Jeejeebhoy has asked us for leave to file 
cross: objections. 

We were at first inclined to the opinion 
. that this application was tantamount to a 
request to reverse the order already made, 
but we have come to the conclusion now, 
after the persuasive argument which has 
been put before us that that is not so, and 
that leave can be granted to file a cross- 
objection, on grounds which are not entirely 
the sameas those which it is necessary to 
. put forward in seeking leave to appeal. 
.. Zt is true that the provisions of O. XLI, r. 22 
(5), say that the provisions relating to 
pauper appeals shall, so far asthey can 
be made applicable, apply to an objection 
under this rule, but when an appeal has 
already been lodged, we think it our duty to 
look carefully at the circumstances and 
see the judgment having been impugned 
by one party, whether the other party 
would not also be in a position to attack 
itfrom another angle. In this case, with- 
out -expressing any view as to the merits 
of the case, itis sufficient to say that there 
is a passage in the judgment of the learned 
trial Judge upon which the argument 
might be based that the ‘trial Judge in 
commencing to assess the measure of 
damages used language which showed that 
he -was himself taking into consideration 
a matter which he had said that the Chief 
Secretary should not have taken into con- 
‘Sideration in the act of.dismissing the res- 
pondent. Whether that argument is found- 
ed upon good sense or good law must bea 
matter for others to decide, but we think it 
is not unreasonable to say that such an 
argument-might be put forward, and having 
regard to that fact and to the position of 
the respondent and to his strong desire to 
put that forward we think that we ought to 
grant this application. 

Dunkley, J.~I agree. 

D. Application granted. 





MADRAS HIGH COURT 
Second Civil Appeal Nc. 566 of 1931 
. February 25, 1936 
VENKATARAMANA Rao, J. 
PRAGADA KRISHNAMURTAI~ 
PLAINTUPF-—APPELLANT 


versus 
. PRAGADA SEETAMMA AND OTHERS— 
- DEFBNDANTS~—-RESPON DENTS, 
Hindu Law—Joint family—Joint acquisition of 
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property by members—Presumption of joint family 
character of property—Son's rights therein by birth. 

Where the members of a joint Hindu family 
acquire property jointly, inthe absence of an indi- 
cation to the contrary, it will be presumed to be 
joint family property in which the male issue of the 
Hoci would acquire a right by birth. [p. 409, 
col, 2. 

Where after the death of a Hindu, his daughter's 
sons took possession of his properties (the daughter, 
their mother, having disclaimed all interest in the 
said property) and enjoyed the properties as mem- 
bers of a joint family: 

Held, that this property must be regarded as joint 
family property of the brothers, and their male issues 
acquired a right in it by birth; 

Held, further, that even assuming that the prop- 
erty in its inception was the self-acquired property 
of the two brothers, by their conduct and treatment 
they had impressed it with the character of joint 
family property and their sons acquired a right in 
it, Karson Das Dharamsey v. Gangabai (1) and 
Ahobilachariar v. Thulesi Ammal (2), referred to. 
[p. 410, col. 1.] 


8.C. A. against the decree of the District 
Court of Ganjamin Appeal Suit No. 431 
of 1928, preferred against the decree of 
the Court of Subordinate Judge of Berham- 
pore in Original Suit No. 6 of 1927. 

Messrs. T. R. Venkatarama Sasiry, A. 
Ramachandra Ayyar, A. Sundaresan and 
Kasturi Seshagiri Row, for the Appellant. 

Messrs. G. Lakshmana, G, Chandrase khara 
Sasiri and K. L. Narasimah Row, for the 
Respcndents. 


Judgment.—The suit out of, which this 
second appeal arises was instituted by the 
plaintiff for a partition of the properties 
specified in the plaint on the ground that 
they are joint family properties wherein 
he and his father, the 9th defendant, are 
interested, for delivery of a half share 
therein and for setting aside certain aliena- 
tions alleged tohave been made by his 
father of portions of the suit property. 
His case is that his grandfather was one 
Appanna, who died leaving him surviving 
two sons, plaintiff's father %h defendant 
and his brother ‘Pattabhiramayya, ihat 
all tLe three constituted members of an 
undivided family, that Pattabhiramayya 
died in 191], that thereafter the plaintiff 
and his father continued to be joint and 
undivided, that without any legal necessity 
the 9th defendant alienated Items Nes. 2, 4 
and 4 of the plaint in favour of defend- 
ants Ncs. b 7 and 8, respectively, and 
therefore the alienations are not binding 
upon his half share. The 4th defendant 
is the mother of the 9th defendant and the 
grandmcther of the plaintiff. The 5th 
defendant is the widow of Pattabhiramayya. 
The 3rd, defendant is the son-in-law of 
the 4th defendant and defendants Nos. 


WANA ee 


~ his father. 
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1 and 2 are his sons, they were added 
as parties to the suit on the ground that 
they were in possession of the suit prop- 
erties, but in the written statement filed 
by them they denied that they were in 
possession. It may be stated that the plaint 
contains 8 items. The main’ defence is 
that Items Nos. i to6 of the plaint þe- 
longed to Priya Ramachandrudu the father 
of the 4th defendant and the maternal 
grandfather of the 9th defendant and 
Pattabhiramayya, that the said Ramachand- 
rudu died 30 years before suit and that 
before his death he gifted the properties 
to them, that they were their separate 
properties and that the plaintiff could 
not acquire any right by birth in the suit 


‘properties and that he had no right to 


impeach the alienations made by the 9th 
defendant. The Subordinate Judge who 
tried the suit was of opinion that there 
was no gift by Ramachandrudu, that the 
property must be deemed to have been 
inherited after the death of Ramachan- 
drudu by the 4th defendant, that the 
plaintiff had noright, in any of the prop- 
erties left by him and that the only 
joint family properties were Items Nos. 7 
and X of the plaint and therefore, he 
passed a preliminary decree for partition 


_ only of Items Nos.7 and 8 and disallowed 


the plaintiff's claim in regard to the rest 
of the items. In so faras the alienatians 
are concerned, he was inclined to the 
view that the alienations in favour of the 
6th defendant were .biding onthe plaintiff 
and that the alienations in favour of the 
th and 8th defendants would not be 
binding on him in case the properties 
are heldto be joint family properties. On 
appeal the learned District Judge held 
that the gift in favour of the 9th defend- 
ant and Pattabhiramayya was true but 
that the property must be deemed to have 
been taken bythem not as ancestral prop- 
erty and that therefore the plaintiff did 
not acquire a right by birth and had no 
right to impeach the alienations made by 
Against this decision this second 
appeal has been preferred by the plaintiff. 

The gift alleged is oral and hence no 
title could vest in the 9th defendant and 
his brotber Pattabhiramayya, by virtue 
of the said gift. It is, therefore, unneces- 
sary to consider the character of the 
estate taken by both the brothers under 
the said gift. But it has been found by 
both the Courts that ever since the death 
of Ramachandrudu the properties had been 


-enjoyed by both the 9th defendant and 
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Pattarabhiramayya jointly and dealt with 
y them as their own and that the 4th 
defendant, the mother disclaimed all in- 
terest in the said property. In tha written 
statement filed by her in this suit she 
admitted that the said property was en- 
joyed by the 9th defend2nt and Pattabhi- 
ramayya ever since the death of Rama- 
chandrudu. Tne dth defendant, the widow 
of Pattubhiramayya also does not claim 
any interest ag the heir of Pattabhiramayya 
in any of the properties acquired by 
Ramachandrudu, Therefore from the evi- 
dence it is clear though in the absence 
of a deed of gift the properties must be 
deemed to have devolved on the 4th 
defendant by rignt of inheritance, yet 
they were enjoyed by the 9th defendant 
and Pallabhiramayya in their own right 
and were treated and enjoyed jointly by 
them who formed members of a joint 
Hindu family. Their enjoyment therefore 
was adverse to the rights of the 4th de- 
fendant and they must be deemed to have 
acquired title to the property by pres- 
cription. There is, therefore, an acquisi- 
tion of property by both the brothers who 
formed members of a joint Hindu family. 
In order to constitute joint family property; 
it is not necessary to have any ancestral 
nucleus. As observed by Beaman, J., in 
Karson Das Dharamsey v. Gangabai (l), 
because it is true that there can be no 
joint ancestral family property without a 
previous nucleus of joint family property, 
it is not true that there cannot be joint 
family property without a pre-existing 
nucleus. It is open to the members of a 
joint family to acquire property either by 
joint labour or by any other means and 
enjoy the same as joint family property. 
So far as this Court is concerned, it is 
well established that if members of a joint 
family acquire property together by joint 
labour, in the absence of anindication to 
the coutrary it will be presumed to be 
joint family property in which the male 
issue of the acquirers would acquire a 
right by birth. The sume principle must 
in my opinion be applied tothe case of 
any property acquired jointly by the 
members of a joint family. Once the 
character of property as joint family 
Property is established no matter how 
acquired, it follows that the male issue of 
the acquirers will get right by birth. 
There is no evidence in this case that 
the property was meant to be treated by 
them as separate property. On the other 
(1) 32 B 1; 9 Bom. LR 508, 
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hand, there is distinct evidence that in 
the consciousness of the family it was 
joint family property in the sense that 
every member of the family would have 
an interest in it. Exhibit HI, the sale 
deed which evidences the alienation in 
favour of the 6th defendant of Item No. 2 
was executed by the 9th defendant for 
himself andas guardian of the plaintiff 
and init there isa clear recital that the 
said property was got from Priya Rama- 
chandrudu and it has been in their enjoy- 
ment and possession, meaning thereby 
the enjoyment and possession of the 9th 
defendant and the plaintiff. 

Even assuming that the property in its 
inception was the self-acquired property 
of the two brothers, by their conduct and 
treatment they huve impressed it with the 
character of joint family property Ahobila- 
chariar v. Thulasi Ammal (2). The plaint- 
iff must, therefore, be deemed to have 
acquired a right by birth in Items Nos. | 
to 6 of the plaint excepting two suivey 
numbers 298 and 299 in Item No. 1. The 
plaintiff is, therefore, entitled to have a 
partiticn of all the items in suit excepting 
the two survey numbers above refer-ed to. 
Tt must also be declared that the aliena- 
tions in favour of 7ih and 8th defendanis 
are nct binding on the plaintiff's half 
share. The alienation in favour of the 
6th defendant under Ex. III will stand. 
But the Court in effecting a partition 
will so adjust the equities, if possible, as 
to allot Items Nog. 3 and + to the share 
of the 9th defendant and therefore to the 
several alienees. As the mother of the 
plaintiff was not made a party to this 
appeal, I directed her to be made party 
respondent and she is now represented 
by Mr. K. L. Narasimah Rao. In effecting 
a partition, the Court will also provide 
for the maintenance of the female members 
of the faraily, 4th, 5th and 9th respond- 
ents having regard to ithe income of the 
properties which have been declared by 
me herein as joint family properties and 
the liabilities of the family. I therefore 
reverse the decree of the learned District 
Judge and direct a partition in the light 
of the abcve observations. I direct the 
costs of all parties to come out of the 
estate. This order will not affect the order 
ag to costs whereby defendants Nos. 7 
and 8 were made to pay proportionate 
costs of suit to the plaintiff. Plaintiff will 
be entitled to mesne profits in regard to 
wan I R 1927 Mad. 830; 103 Ind, Cas, 21; 39M L 

iD. 
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the share decreed from this date from the 
persons in possession and the provision 
for maintenance to the female members 
of the family will be made from this date. 
Leave refused. 
A. Order accordingly. 





CALCUTTA HIGH COURT 
Civil Appeal No. 156 of 1933 
January 31, 1936 
Gusa AND BARTLEY, JJ. 
Sreematti DAYAMOYEE DASSAYA— 
APPELLANT 
versus 
JATINDRA CHANDRA DAS AND GTARRS— 


RESPONDENTS 

Administration—Suit for —Direction for rendering 
accounts, when can be given—Will—Construction— 
Condition precedent and condition subsequent—In case 
of ambiguity, Court will lean towards condition subse- 
quent—Clause in will that testator’s son will not get 
property unless he made over property in his posses- 
sion—Condition, whether condition precedent or con- 
dition subsequent. 

In an administration suit a direction for rendering 
accounts can only follow ona decision by the Court, 
that the plaintiff had established a case of waste and 
misappropriation as alleged by him, which must be 
the foundation ofthe relief granted to him, in the 
matter of rendering accounts 

In the case of use of ambiguous words, which do 
not clearly indicate whether a condition precedent or 
a condition subsequent is intended, the Court will 
lean towards the latter. In re Greenwood (2), relied 
on. 

One of the clauses of a will was “my first son, H 
will not get any share in the properties left by me, 
unless he makes over to satisfaction my properties 
inhis possession, to the executor or executors. In 
that contingency, my other four sons will equally get 


his said 3 annas 4 gandas share. But if my said son | 


does good to and looks after, to the satisfaction of the 
executors, my second wife and the sons born of her 
womb, he will get that share”: 

Held, that the condition imposed by the will was 
a condition precedent to the vesting of the legacy; 
the condition had to be fulfilled before the bequest 
could take effect and the legatee could take a vested 
interest. The condition imposed by the will could 
not on the plain words used by the testator be con- 
sidered to bea condition subsequent, in which the 
estate was inthe devisee, but he was liable to be 
divested of it, by reason of non-fulfilment of the con- 
dition. Charles Wynne v. Julius Wynne (1), relied 


on. 

Messrs. Hiralal Chakrabarti and Paresh 
Chandra Sen, for the Appellant. 

Messrs. Jogesh Chandra Roy, Bhupendr 
Nath Ray Choudhury and Bankim Chandra 
Banerji, for the Respondents. 

dudgment.—The plaintiff in the suit iu 
which the appeal has arisen, a minor re- 
presented by his mother and guardian as 
his next friend, prayed for administration 
of the estate of his grandfather Ganga 
Charan Das, claiming through his deceased 


father, Harendra Chandra Das, a legatee 
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under the will of Ganga Charan Das, upon 
construction of the said will. The will of 
Ganga Charan Das was “proved after con- 
test, and the defendant Dayamoyi Dassya 
had taken out probate of the same; the 
suit was mainly directed against Dayamoyi 
Dassya, as executrix and prayer was made 
for rendition of accounts by Dayamoyi Das- 
sya and for partition after she has made 
over the estate to the legatees under the 
will. It would appear that probate of the 
will of Ganga Oharan Das was granted to 
Dayamoyi Dassya on May 14, 1929, and the 
suit giving rise to this appeal was institut- 
ed on September 17, 1930. The claim in 
suit was resisted by the defendant Daya- 
moyi Dassya against whom it was directed; 
and on the pleadings uf the parties concern- 
ed, four issues mentioned below were raised 
on the merits of the case before the Court. 
Has the plaintiff any 1ight, title or interest 
in the properties in suit? (Issue No. 4). 
Is the plaintiff a legatee under the will 
of Ganga Charan Das? Has the plaintiff 
any right to sue under the provisions 
of the will? (Issue No. 6). Are the con- 
tents of the will and the codicil am- 
biguous and require legal interpretations 
and construction? (Issue No. 10). Has de- 
fendant No. 1, the executrix, wasled and 
misappropriated the testator’s properties 
as alleged in the plaint? (Issue No. 8). 
The decision of the learned Subordinate 
Judge in the trial Court on the question 
raised in the issues mentioned ahove was in 
favour of the plaintiff. Hence this appeal 
by defendant No. 1. 

The controversy in the case before us, 
centred round matters referred in Issues 
Nos. 4,6 and 10 mentioned above, although 
it was incumbent upon the plaintiff to 
establish waste and misappropriation as 
alleged by him and on which allegations of 
fact, Issue No. 8 was raised before the 
Court before any relief could be granted 
to the plaintiff. The case of the plaint- 
iff minor, suing through his mother, 
his uncles (father's brothers) being de- 
fendants in the suit, was that executrix 
appointed by the will of Ganga Charan 
Das, defendant No. 1, was not competent 
to administer the estate, and was entirely 
under the control of her sons, the step- 
brothers of the plaintiff apprehended that 
unless the executrix was removed, the 
whole estate might be wasted. There was 
allegation made by the plaintiff that money 
belonging to the estate was being misap- 
propriated by the executrix. On the 
materials on record, the conclusion has been 
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arrived at by the Subordinate Judge in 
the trial Court that the plaintif could not 
bring to the notice of the Court any in- 
stance of waste or misappropriation of the 
testator’s estate by the executrix. The de- 
finite finding in evidence was that there 
was “neither wasting nor misappropria- 
tion,” but the Judge in the Court below 
observed that whether any waste or misap- 
propriation has been made by the executrix 
could be ascertained only after she has 
rendered accounts. The final decision on 
the question was to await the result of ren: 
dition of accounts by defendant No. 1, as 
directed by the trial Court. The procedure 
followed on this part of the case appears 
tous to be somewhat unusual, as in our 
opinion, direction for rendering accounts 
could only follow on a decision by the 
Court, that the plaintiff had established a 
case of waste and misappropriation as al- 
leged by him which must be the foundation 
of the relief granted to him, in the matter 
of rendering accounts so far as the executrix 
was concerned. The position indicated 
before us in the course of argument on 
behalf of the plaintiff-respondent, claiming 
to be alegatee under the will, that in an 
administration suit of the present descrip- 
tion a decree was tobe passed against an 
executor for rendering accounts, even 
though no case of waste or misappropria- 
tion as alleged by the plaintiff was estab- 
lished at the initial stage of the litigation 
cannot, in our judgment, be supported either 
on principle or authority; and no authori- 
ty for the adoption of such a course wag 
placed before us for consideration. 

The plaintiff claimed relief in the suit 
as a legatee under the will of Ganga Charan 
Das. Was he a legatee under the will ? And 
the will of Ganga Charan Das had to be 
construed for the purpose of détermining 
the question raised in Issues Nos. 4,6 and 
10 raised in the suit. ‘Ihe contents of the 
codicil executed by Ganga Charan Das were 
not of any importance for the purpose of 
construing his will, and with reference to 
the contents of the will, it had to be de- 
cided whether the plaintiff, claiming through 
his father, Harendra Chandra Das, had 
any right, title or interest in the properties 
in suit. The Judge in the trial Court de- 
cided the question raised specifically in 
Issues Nos. 4, 6 and 10 in favour of the 
plaintiff. 

The clause in the will of Ganga Oharan 
Das which called for special attention for 
the purpose of construing the document 
was cl. 14, and the intention of the testator 
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had to be gathered, from the words used 
in that clause, (aking the same along with 
other part of the will, which throw light on 
that intention. Clauses 1,7,13 and 14 of 
the will have to be taken together for 
the porpose of determining of the real 
nature of the interest created by the will, 
so far as the bequest in favour of the plaint- 
iff’s father Harendra Chandra Das was con- 
cerned; and these four clauses of the will 
are set out below: 

1 “My wife by the first marriage is not alive. But 
my son, Sreeman Harendra Ohandra Das, and my 
daughter, Sreemati Purnashashi Dassi born in her 
womb, arealive. There was another daughter by the 
first marriage, but she is dead. My eldest son, Sree- 
man Harendra Das, is married and is at present stay- 
ing with his wife and children in my family dwelling 
house, but in separate mess, Outof the money he 
has so long been earning by service, he has not con- 
tributed a single farthing towards maintenance of 
my family, nor doss ue attend to any of my household 
duties. With his wifeand children he forms a family 
which he is separately maintaining. Further after 
the death of my first wife, Sreeman Harendra has taken 
the whole of the amount in her Tahabil. And Sree- 
man Harendra has also taken the ornaments, etc , and 
the money-lending business left by my said wife. I 
have got performed at eonsiderable expense the mar- 
riage ceremony of Sreeman Upendra, eldest son of 
Sreeman Harendra, and I have also been bearing the 
expenses of education, clothes and shoes, ete., of Hiren- 
dra’s sons,” 

7. “Some amounts of gold and silver and trays and 
utensils, ete., of copper, brass, bellmetal, etc.,*and 
various other movable properties of mine worth about 
Rs. 900, are inthe custody and possession of Siee- 
man Harendra. The said ornaments of gold and 
silver, and trays and utensil, ete., and movable pro- 
perties are described in schedute marked (ka) below. 
The same are my properties and will be listed as pro- 
perties left by me.” 


13. “Ihave got performed the marriage ceromony of 
Sreeman Upendra, the eldest son of Sreeinan Harendra 
Chandra Das, my son by my first marriage, at 
enormous expense, and J have also been defraying the 
expenses of education and shoes and clothes, etc, of 
Sreeman Harendra’s sons. Neither Harendra nor his 
son has contributed or does contribute to my family a 
single pice of the money which they earned or earn 
by service. They are most disobedient to me and 
always use harsh words towards me anddonot do 
any work of my household or look after it. They aie 
not of the least assistance to me. Narendra and Deben- 
dra, my sons by my second wife, are helping me 
very much in my household and it was to enable him 
to assist mein performing my household duties that 
T was forced to withdraw Narendra from his studies. 
My other two minor sons, too, arb objects 
affection to me and are most obedient and devoted to 
me. Ihave upto now spent enough money for the 
said Harendra and his sons, but I have not done much 

` for my sons and daughters by the second marriage. 
In all the aforesaid circumstances, it is but proper 
to give my sons by the second wife some property in 
excess of that given to Harendra. Accordingly, I 
lay down that Sreeman Narendra, Debenda, Suren- 
dra and Dhirendra, my foursons by my second wife 
will get absolutely, in equal shares and with power 
toenjoyand dispose from heirs to heirs the one 
storeyed building and the one storeyed Habeli—two 
locks in all with corrugated iron roof together with 
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the bhiti lands, well, premises, etc, and all rights 
appertaining at holding No. 8, Sha Shabeb's Lane at 
Narainda, within the Municipality and Town of Dacca, 
under Thana Sutrapur and owned and possessed by 
me. Myeldest son Sreeman Harendra or any of his 
heirs will not be competent to make any claim thereto 
and they will have noright to or possession in the 
same, Theaforesaid holding No. 8 has become hold- 
ing No, 7” j 
14. “All the properties, movable ‘or immovable, ' 

left by me and standing in my own name or benamt 
in the names of others will be obtained in accordance 
with the terms and incidents set out in the aforesaid 
paras 9,10, 11,12 and 13, that is to say, the pro- 
pertieg which will remain after settlements and 
arrangements for the expenses set out in the said 
paras. 9 to 13 out of those properties will be obtained 
by Sreeman Harendra Chandra Das, my son born of 
my first wife, under the following condition and by 
Sreemans Narendra Chandra Das, Debendra Chandra 
Das, Surendra Chandra Das and Dhirendra Chandra 
Das, sons born of my second wife (4. e.) by these five 
sone born of the two wives in equal shares, 2. e., each 
will got 3 annas 4 gandas share, of the sixteen annas in 
indefeasible rights with power to transfer in every way, 
such as by gift, sale, ete., and to enjoy and dispose of, 
down to they sons and grandsons. My first son, 
Sreeman Harendra Chandra Das, will not get any 
share in the properties left by me, unless he makes 
over to satisfaction my properties in his possession 
as stated in para. 7, to the executor or executors. In 
that contingency, my otherfour sons will equally get 
his said 3annas4 gandas share. But if my said son 
does good to and looks after, to the satisfaction of the 
executors, my second wife and the sons born of her 
womb, he will get that share,” 


The relation as between the testator 
and his son Harendra Chandra Das was 
anything but good, and there’ was not an 
intention present in the testator to show 
any consideration to the son, unless he 
strictly complied with the terms of the 
will. The bequest or the legacy in favour 
of the son was definitely and specifically 
burdened with the condition precedent of 
the son’s making over to satisfaction of the 
executors, appointed by the will, the pro- 
perties belonging to the testator in the 
son's possession, in default, the intention 
of the testator was clear that four sons 
other than Harendra Chandra Das were 
to get his (Harendra's) three annas four 
gandas share. There was the further con- 
dition precedent imposed by the terms of 
the will that if Harendra Chandra Das 
did good to and looked after to the satisfac- 
tion of the executors, the second wife 
(defendant No. 1) and the sons born of her 
womb, then he will get the share specified 
above. 

In the case before us there can be no 
doubt, on the plain reading of the contents 
of the will of Ganga Chandra Das, and 
regard being had tu the clear and definite 
intention expressed by the testator in the 


‘matter of making a bequest in favour og 


Harendra Ohandra Das, that the beques, 
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was “a conditional bequest. The condition 
imposed by the will was a condition prece- 
dent to the vesting of the legacy: the con- 
dition had to be fulfilled before the bequest 
could take effect and the legatee could take 
a vested interest. The condition imposed 
by the will could not on the plain words 
used by the testator be considered to bea 
condition subsequent, in which the estate 
was in the devisee, but he was liable to be 
divested of it, by reason of non-fulfilment 
of the condition as in Charles Wynne v. 
Julius Wynne (1) and in our judgment, 
there was no ambiguity whatsoever in the 
words used by the testator Ganga Charan 
Das, in cl. JA of the will which in clear 
terms indicate conditions precedent, and 
not conditions subsequent to the vesting of 
the legacy in Harendra Chandra Das. In 
the case of use of ambiguous words, which 
do not clearly indicate whether a condition 
precedent or a condition subsequent is in- 
tended, the Court will no doubt lean to- 
wards the latter In re Greenwood (2). In 
the case before us, on the conclusion arrived 
at by the trial Court, which is fully support- 
ed by evidence on record, Harendra 
Chandra Das who survived his father did 
not fulfil any of the conditions imposed by 
the father in his will, as conditions prece- 
dent to the vesting of the legacy in his 
favour: and the bequest therefore could not 
take effect as an interest which had vested 
in Harendra Chandra Das. In the above 
view of the case, the plaintiff, the son of 
Harendra Chandra Das had no right, title 
or interest in the properties claimed by 
him as a legatee claiming through his 
father, and had therefore no right to sue 
under the will of Ganga Das, and pray for 
any of the reliefs mentioned in the plaint 
in the suit. Issues Nos. 4, 6 and 10 are 
decided against the plaintiff, 

The result of our conclusions arrived at, 
on the construction of the will of Ganga 
Charan Das, and on the materials before 
us establishing the position that Harendra 
Chandra vas, a legatee under the said will 
had not fulfilled the conditions imposed by 
the will, which were conditions precedent, 
to the vesting of the legacy, is that the 
plaintiff's suit must be dismissed. The ap- 
peal is allowed. The decision and dccree 
passed by the Court below, aguinst which 
this appeal is directed, are set aside and the 
plaintit's suit is dismissed with costs through- 
out including costs in this Court. Defendant 


oy) 1840) 2M G8; 9D PO 90l; 2 Soott. (x, ro 
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No. J, appellant is the party entitled to rea- 
lize these costs from the plaintiff-respond- 
ent. Hearing-fee in this Court is assessed at 
5 gold mohurs. 

D. Appeal allowed. 
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MADRAS HIGH COURT 

Civil Revision Petition No. 657 of 1935 

August 21, 1936 

K. 8. Manon, J. 

MUTHAYYAN SWAMINATHA 
SASTRIAL AND OTHERS—DEFENDANTS— 
PETITIONERS 
VETSUS 
S. NARAYANA SWAMI SASTRIAL AND 
OTHERS — PLAINTIFFS— RESPONDENTS 

Amendment of plaint—Suit by plaintiffs claiming 
to be managers of certain properties for injunction- 
Right as managers denied--Prayer for declaration 
of right as managers, whether necessary—Amend- 
ment in accordance with order of trial Court, whe- 
ther precludes plaintiffs from questioning validity 
of order—Civil Procedure Code (Act V of 1908),s 105, 
whether applies to appeals from orders. 

The plaintifis, alleging that the properties in dis- 
pute were owned by the mirasdars of a village and 
that they (the plaintiffs! had been appointed us 
managers of the properties, instituted a suit for an 
injunction restraining the defendants from interfer- 
ing with the possession of the plaintiflx. The de- 
fendants, contended that the plaintifis had not been 
appointed as managers and the Munsrf directed the 
plaintiffs to amend the plaint by adding a prayer for 
declaration of their right as managers and to pay 
additional court-fee. The plaint was accordingly 
amended but no additional court-fee was paid: 

Held, (i) that the plaintiffs were entitled to sue 
for a mere mjunction and the Munsif was wrong 
in ordering the amendment of the plaint ; 

Gi) that the fact that the plaintiffs had amended 
the plaint in accordance with the direction of the 
trial Court did not preclude them from questioning 
the validity of that order; 

Though s. 105, Civil Procedure Code, refers only 
to decrees, the provisions of that section apply to 
appeals against orders as well. 


C. R. P. under s. 115 of Act Vof 1908, 
praying the High Court to revise the order 
dated January 24, 1935, of the Court of the 
Subordinate Judge of Kumbakonam in 
C. M. A. No. 15 of 19314 (O.S. No. 6 of 
aoe District Munsif’s Court, Valanghi- 
man). 

Mr. K. Rajah Ayyar, for the Petitioners. 

Messrs. K. S. Sankara Ayyar and R. 
Krishna Swamy Iyengar, for the Rege 
pondents. 

Judgment.—This is an application to 
revise the order of the Principal Subordinate 
Judge of Kumbakonam, dated January 21, 
1935, in O. M.A. No. 15 of 1934, setting 
aside, an order of the District Munsif of 
Valanghiman returning the plaint in Q. 8, 
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No. 6 of 1934 for presentation tothe proper 
Court. 

The suit was for an injunction restraining 
defendants Nos. 1 to 9 from interfering 
with the plaintiffs’ possessiun and enjoy- 
ment of the plaint properties. It was 
alleged that the properties were Samudayam 
properties owned by the mirasdars of the 
village, that plaintifis Nos. 1 to 4 and 
10th defendant were appointed as managers 
for the properties that the other plaintiffs 
were lessees under those managers and that 
defendants Nos. 2 to 9 were interfering 
with the possession of the plaintiffs. The 
defendant denied those allegations and 
contended that plaintifs Nos. 1 to 4 and 
10th defendant were not appointed mana- 
gers in respect of those properties. The 
Learned District Munsif, holding that the 
suit No. 1 was in effect to have the 
right of plaintifis Nos. 1 to 4 and 10th 
defendant as managers in respect of these 
properties declared, directed the plaintiffs 
to)amend the plaint by adding a prayer 
for a declaration to that effect and to pay 
additional court-fee. The plaint was ac- 
cordingly amended but no additional 
court-fee was paid. As the learned Dis- 
trict Munsif found that the plaint as 
amended was beyond his pecuniary juris- 
diction, he returned it for presentation to 
the proper Court. On appeal to the Sub- 
ordinate Judge, that order was, as already 
observed, reversed, the Subordinate Judge 
holding that it was not necessary for the 
plaintiff to add a prayer for declaration 
and that the suit as originally framed was 
maintainable. The trial Court was, there- 
fore, directed to re-entertain the suit; hence 
this petition. 

On the merits, I have no doubt that the 
learned Subordinate Judge was right in 
holding that the suit as originally framed 
was maintainable. It is true that in 
establishing their right to have an injunc- 
tion against the defendants, the plaintiffs 
will have to prove that plaintiffs Nos. 1 
to 4 and the 10th defendant were properly 
appointed managers in respect of the prop- 
erties and that the other plaintiffs are 
the lessees under them. But it does not 
follow from this that the plaintiffs are 
suing for a declaration of the title of 
plaintiffs Nos. 1 to 4and 10th defendant 
as managers. Their allegation is that they 
are in lawful possession of the properties 
and that their possession is threatened to 
be interfered with the defendants. On 
these allegations, they were perfectly entitl- 
ed to sue for a mere injunction. The 
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learned District Munsif was therefore 
wrong in ordering the amendment of the 
plaint. 

But Mr. Rajah Ayyar contends, firstly, 
that as the plaintiff actually got the piaint 
amended in accordance with the direction 
of the trial Court, be is precluded from 
questioning the validity of that order, and 
secondly, that the learned Subordinate 
Judge was not entitled to go into the 
question of the correctness of that order 
of the trial Court in the appeal before 
him. 1 am unable to accept either of these 
contentions. The order of the trial Court 
directing the plaintiff to amend the plaint 
was not appealable. All that the plaintiff 
could have done was to file a petition in 
this Court to revise that order. It cannot 
be said that because he did not take that 
extraordinary step, he is estopped or pre- 
culded from questioning the correctness 
of that order. Further it is seen that he 
did not fully comply with the directions 
of the District Munsif, for he did not 
pay the requisite court-fee, but only got 
the plaint amended. it is not as if a 
person, having obtained the benefits con- 
ferred by an order and stood by i', sub- 
sequently challenges its correctness. There 
is, therefore, no substance in the first con- 
tention. 

The second contention that the learned 
Subordinate Judge had no jurisdiction to 
question the correctness of the order of 
the trial Court requiring the plaintiff to 
amend the plaint has also no force. It 
was only in an appeal against the order 
returning the plaint that the plaintiff 
could challenge the correctness of it. 
Though s. 105, Civil Procedure Code, refers 
only to decrees. I think the provisions of 
that section apply to appeals against orders 
as well. This Court has so held at least 
in one case, vide Alagappa Chetty v. 
Annamalai Chetti (1). In these circum- 
stances, there is no substance in this con- 
tention either. 

The order of the learned Subordinate 
Judge is correct, and there is no reason 
to interfere with it in revision. The 
petition is, therefore, dismissed with costs. 

A. Petition dismissed. 


(i) 4 LW 411; 35 Ind, Oas, 74; A I R1917 Mad. 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 197 of 1933 
February 5, 1936 
Boss, J. 
MANNUKHAN—AppELLANT 
versus 
HABIBULLA-— RESPONDENT 


Benami—Ryotwari tenure, if can be held benami— 
Guardian and Ward—Guardian, if can acquire pro- 
perty on behalf of minor—Presumption—Trans- 
action, validity of. i 

A ryotwari holding cannot be held benami, 
Ryotwari tenure commences by an allotment by the 
Deputy Commissioner of unoccupied landin a ryot- 
wart village, It must have its origin in acontract 
between the Government, represented by the Deputy 
Commissioner, on the one hand andthe ryot on 
the other. It is much the same as the case of 
tenancy. No man can be foisted upon the landlord 
against his wishes inthe absence of some statutory 
provision to that effect, and similarly no man can 
be foisted on Government inthis way. It follows 
that ryotwart tenure cannot be held benamt. 
Government must know who the holder is and con- 
sent to having him asthe ryot. Kankari v. Tika- 
ram (1), distinguished. 

Property can always be acquired on behalf ofa 
minor by his guardian. 

The presumption is that 
requires to make a 
done. 


S. O.A. from the appellate decree of the 
Court of the District Judge, Nimar, dated 
February 10, 1933, in C. A. No. 109 of 1932, 
reversing the decree of the Sub-Judge, 
Second Class, Khandwa, dated July 19, 
1932, in 0. S. No. 598 of 1931. 

Mr. K. B. Tare, for the Appellant. 

Mr. A. Razak, for the Respondent. 

dudgment.—The suit is for possession 
of a ryotwari field. Two persons Kale Khan 
and Sahadat Khan, were originally record- 
ed as the ryots. After Sahadat Khan's 
death Kale Khan alone wasrecorded. Then 
during his lifetime the record was changed 
and his son Habibulla was recorded as the 
ryot, the defendant accepting the position 
of guardian to him since he was a minor. 
The plaintiff claims that the defendant is 
keeping him out of possession and that he, 
being the recorded ryut, is entitied to pos- 
session and so sues for possession. 

The defence is that all these persons, who 
have been recorded as the ryots were not 
the real holders. The real holder was one 
Rasul Khan and after him the defendant 
although they do not appear in the Govern- 
ment records. The defendants pleaded 
that Rasul Khan could not have acyuired 
the holding as he was a Government ser- 
vant and sothe family put Kale Khan 
forward in order to deceive the Govern- 
ment, and later the plaintiff was recorded 
for much the same reason. ‘The alternative 


everything the law 
transaction valid was duly 
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plea was thateven if Kale Khan and his 
son the plaintiff, were the real nulders, 
then they entered into a family arrange- 
ment by virtue of wnich the detendant was 
to be recognised in the family as the real 
ryot. 

The firat question for decision is whether 


` a ryotwari holding can be held benami. 


The lower Appellate Court decides it cannot 
and Lagree with it. Ryotwari tenure com- 
mences by an allotment by the Deputy 
Commissioner of unoccupied land in a 
ryotwari Village. It must have its origin 
in a contract between the Government, 
represented by the Depaty Commissioner, 
on the one hand and the ryot on the other. 
It is much the same as the case of tenancy. 
No man can be foisted upon the landlord 
against his wishes in the absence of some 
statutory provision to that effect, and simi- 
larly no man can be fojistedon Govern- 
ment inthis way. It follows tnat ryorwari 
tenure cannot be held benami. Government 
must know who the holder is and consent 
to having him as the ryot. 

The learned Advocate on behalf of the 
defendant refers me to a decision in Kan- 
kari v. Tikaram (1) where, according to 
him, it is decided tnat a tenancy in tuese 
provinces can be held benami. ‘he facts 
in that case were complicated by a previous 
decision which operated as res judicata; 
but apart from that, it was also found 
that the landlord was aware of the real 
position. Ifthe landlord choses to accept 
a man whois put forward as the tenant, as 
a benamidar knowing who the real tenant 
is then there is no objection tothe trans- 
action; he has cousented to it either ex- 
pressly or impliedly, aud so would be 
bound by his consent. 

That is a very different thing from saying 
that a person whom he knows nothing about 
can be foisted on him. ‘The ruling then is 
not an authority for the broad proposition 
for which it has been cited. I, therefore, 
hold that ryotwari tenure cannot be ac- 
quired benami. 

When Kale Khan was first recorded as 
the ryot, he appears to have been a minor, 
and itis argued that there can be no 
acquisition of ryotwart tenure by a minor 
since he is unable to enter into a contract. 
This also is a position L cannot uphold. 
Property can always be acquired on behalf 
of a minor by his guardian. It is argued 
in this case that there isnothing to show 
that he was properly represented by a 
guardian, but that particular plea was not 

(1) A I R1926 Nag. 239; 92 Ind. Qas. 80, 
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taken inthe Courts below. Moreover, the 
Presumption would be that everything the 
law required to make a transaction valid 
was duly done. We know that Kale Khan 
was recorded as the ryot by Government and 
consequently unless the position is contest- 
ed, the Courts would be bound to presume 
that all the legal formalities had been duly 
complied with. 

With respect to the alternative case 
about the family arrangement that is 
said to have been made within two or 
three months of Rasul Khan's death. He 
died in 1907, and the plaintiff was re- 
corded as the ryot in the year 1920. When 
he was recorded, the defendant consented 
to his being so recorded, as also did 
Kale Khan, and on the strength of this 
the Deputy Cornmissioner made the present 
plaintiff the ryote That being so, the 
question, of a family arrangement goes, 
even if such an arrangement vould be 
valid in the case of ryotwart tenure. In 
view of this decision it is unnecessary to 
enter into the facts as to whether these 
persons are benamidars or not. I decide 
the question on legal grounds. 

The decision of the lower Appellate Court 
is, therefore, correct, and I dismiss the ap- 
peal with costs. 

D. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 398 of 1935 
May 26, 1936 
R. C. Muter, J. 
AYMAMUD SARCAR—Ossz0ToR— 
APPELLANT 


versus 
EBARUDDIN SARCAR AND of uERS— 
RESPONDENTE. 

Mortgage—Co-mortgagors—Purchase of equity of 
redemption—Right of contribution—Sutt for enforce- 
ment of mortgage by sale by mortgagee who has pur- 
chased equity of redemption—Plea of contribution, if 
can be set up— Purchase, if amounts to pro tanto 
satisfaction of decree—Civil Procedure Code (Act V 
of 1903), s. 41—Transfer of Property Act (IV of 1882), 
s. 60, 

As between co-mortgagors or persons who have 
acquired interests inthe equity of redemption in the 
several properties included in the mortgage security, 
there isthe right of contribution. If one of them 
pays the whole of the mortgage-debt or decree, or if 
it is realised from his property, he has the right to 
claim contribution rateably, If the mortgagee him- 
self purchases the equity of redemption in one of such 
properties, he is also liable to contribute in his capa- 
city as the purchaser of the equity of redemption The 
moitgage security is then split up and the right accrues 
to those who have equity of redemption in the other 
properties of redeeming piecemeal. A suit to enforce 
piscemeal redemption in such a case is really the com- 
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bination of a suit for redemption and a suit for contri- 
bution against the mortgagee. When a suit for en- 
forcement of his mortgage by sale by such a mort- 
gagee, who has purchased the equity of redemption 
in one out of many properties included in his secu- 
rity is brought, there cannot be any valid objection 
to the defendants to sucha suit setting up the plea 
of contribution for the purpose of maintaining and 
preserving their right of piecemeal redemption which 
they have acquired so that the decree for sale to be 
passed may, by apportioning the mortgage-debt on the 
different proporties, give effect to their aforesaid 
right of piecemeal redemption. Jaffer Chandra 
Mondal y.Baikanto Nath Roy (5) and Amir Chand v. 
Sheo Prasad Singh (6), followed, Bisheshur Dayat v. 
Ram Swarup (8), explained, Sarju Kumar Mukerji 
v. Thakur Prasad (|), Harendra Kumar Guha v. 
Dindayal Shaha (4), Kudhai.v. Sheo Dayalı?) and 
A RARA v. Ram Swarup (8;, dissented from, 
p. „eol. . 

C. A, from the appellate order of the Sub- 
Judge, Dinajpur, dated April 18, 1935. 

Mr. Gunendra Krishna Ghose, for the Ap- 
pellant. 

Messrs. G. P. Sanyal and Sourindra 
Narayan Ghose, for the Respondents. 

Judgment.—The question raised in 
this appeal is whether respondent No. 1 
can execute a mortgage decree for the full 
amount mentioned in the said decree, 
against all or any of the mortgage propèr- 
ties, or is he entitled to levy execution 
only for a proportionate amount and confine 
his execution to properties Nos. 2 to 4 of 
the mortgage decree. 

The question is one on which the High 
Courts of India have taken divergent 
views. 

Respondent No. 2, Hiralal Shaha, ad- 
vanced money to the predecessor-in-interest 
of respondents Nos. 3 to 9 on the security 
of some properties, which may be called pro- 
perties Nos. 1 to 4. He obtained a mort- 
gage decree in the year 19:8 on this mort- 
gage, which decree has been assigned to 
respondent No. 1 who has applied to exe- 
cute the same, limiting his execution in 
the first instance to property No. 1 in 
pursuance of the order of the Court made 
on January 18, 1929, at an earlier execu- 
tion. Hiralal had teken another mortgage 
from the same person for another loan, but 
that mortgage included only property No. 1. 
This mortgage was assigned to respondent 
No. 1 who sued upon it, obtained a decree, 
and in execution thereof, purchased the 
mortgaged property himself in the year 
1930, that is at a date subsequent to 
January 18, 1929. 

The appellent before me is a puisne 
mortgagee in respect of properties Nos, 2 
to 4 only. He sued upon his mortgage, 


obtained a decree in the year 1929 and in ™ 


execution thereof purchased the said pro~ 


Pee eer 
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Perties on November 14, 1930. He was a 
party to Hiralal’s suit, which terminated in 
the decree passed in the year 1928, the de- 
cree which is now under execution. 

In 1923 respondent No. 1 as assignee of 
the said decree started execution (0. 0. 
Execution Case No. 221 of 1928). The ap- 
pellant filed an objection unders, 47 of 
the Code and on his objection the execu- 
tion Oourt passed an order on J anuary 18, 
1929, that property No. 1 was to be put 
up for sale first, and if the sale proceeds 
be not sufficient to satisfy the decree then 
and then only properties Nos. 2 to 4 were 
to be sold, and directed a note to that 
effect to be inserted in the gale proclama- 
tion. That execution did not proceed fur- 
ther and was ultimately dismissed for 
default on April 2, 1929. It is after this 
that respondent No. 1 purchased property 
No. at a Court sale as I have stated 
above. 

There wasan intermediate execution i 
the year 1932 (Execution Case No. 39 of 
1932) and the said execution was dismis- 
sed on November 29, 1932. The last 
order passed in that execution case has 
only been exhibited in this case. It rans 
thus: 

“November 29, 1932. Objection nder 
s. 47, Civil Procedure Code allowed ak 
Costs. The execution be dismissed.” 

What those objections under s. 47 
were, I donot know, and it is not possible 
-in the state of the record to find out the 
reasons for this order. 

The present execution was started on 
January 25, 1933. Respondent No. 1 pray- 
ed for sale of property No. 1 in the first 
Instance in parsuance ofthe order of the 
Court dated January 18, 1929, passed in 
execution Vase No. 221 of 1928, and pray- 
ed for sale of properties Nos. 2 to 4 there- 


after if the sale proceeds of property No. 1- 


did not satisfy his decree. 

To this execution the appellant raised 
objections. He said that the whole de- 
cretal debt cannot be thrown on proper- 
ties Nos, 2 to 4, but that the respondent 
No. 1, having himself purchased in an- 
other execution property No. 1, was bound 
to apportion the decretal amount and could 
only take out execution against properties 
Nos. 2 to 4 for an amount which would bear 
the same proportion to the whole decretal 
debt asthe value of properties Nos. 2 to 4 
bear to the total value of properties Nos. 1 
to 4. This objection was given etiect to 
by the trial Court but has been negatived 
by the lower Appellate Court, which has 
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allowed execution to proceed for the whole 
of the decretal amount but has directed 
property No. 1 to be sold first. The ap- 
pellant contends before me that the view 
taken by the trial Court is the correct 
view and that its order ought to be res- 
to.ed. 

The point raised is a difficult one. Not 
only dothe Allahabad and Madras High 
Courts support the contention of the ap- 
pellant, but in this Court divergent views 
have been expressed. The cases of the 
Allahabad and Madras High Courts ex- 
pressly in point are respectively Sarju 
Kumar Mukerjee v. Thakur Prasad (4) 
and Chinniah Rowther v. A. B. Muthura- 
man Chettiar, 141 Ind. Cus. 366 2) In this 
Court the cases in Muhamed Taki Raza 
v. Thomas (3) and Harendra Kumar Guha 
v. Dindayal Shaha (4), support the conten- 
ticn of the aopellant, while the cases in 
Naffer Chandra Mandal v. Baikanto Nath 
Roy (ò) and Amir Chand v. Sheo Prasad 
Singh (6) are against the appellant, the 
decision in the last mentioned two cases 
proceeding on the view that the question 
cannot be raised in execution proceedings 
but whatever equity there is must be enfore- 
ed by a suit for contribution. In Amir 
Chand v. Sheo Prasad Singh (8) the Divi- 
sion Bench refused to refer the case to 
the Fall Bench on the ground that the 
judgment in Harendra Kumar Guha v, 
Dindayal Shaha (4) proceeded upon earlier 
eases of this Court which did not support 
the proposition laid down therein. The 
objection of the appellant can only be given 
effect to, if it comes within s. 47 of the 
Code, that is to say, only if it can be held 
that the purchase of the equity of redemp- 
tion of one of the properties or of a shure 
of the properties included in the mortgage- 
decree by the mortgage decree-holder be- 
fore his execution amounts to pro tanto 
satisfaction of the decree. Tnis is the 
view which was formulated by Mahmud, 
J., in Kudhai v. Sheo Dayal (7), and ac- 
cepted by the Fuil Bench of the Allah- 
abad High Court in Bisheshur Dayal v. Ram 
Swarup (8). Tne last-mentioned case was 
a case of purchase by the mortgagee who 
bad not atthe date of his purchase sued 

(1) 42 A 544; 58 Ind, Uas. 743; A I R 1920 All. 
129;18 A L J 690. 

(2) 141 Ind, Cas, 366; AT R 1934 Mad. 250; Ind, 
Rul. (1933) Mad, 131. 

34 O0Ld ee C LJ lin, 


4) 4 O LJ 195 
(5) 4G L R 156, 

(6) 34 C 13; 4°C L J 573. 

(7) 10 A 570; A W N 1888, 231 
(8) 22 A 284; A W N 1900, 
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upon his mortgage and the question arose 
notin execution but in the suit which the 
mortgagee brought to enforce his mortgage. 
This view proceeds upon the view of 
coalescence, the creditor l ecoming one of 
several judgment debtors. The principle 
so formulated is one of the main reasons 
on which the decision in Sarju Kumar 
Mukerjee v. Thakur Prasad (1) was rested. 

In that case the mortgagee had already 
obtained his decree before he purchased 
Bhares in the equity of redemption in two 
of the mortgaged properties in execution 
of a simple money decree levied by a third 
- party, and the question arose in execution 

of the mortgage-decree, asin the case be- 

fore me. Tudball and Sulaiman, JJ. also 
gave another reason namely avoidance of 
multiplicity of proceedings, in support of 
their view that the mortgagee decree-holder 
was bound to apportion the decretal amount 
proportionately on the properties purchased 
by him und the other properties not so 
purchased, included in the mortgage decree 
for sale. They said that where a mortgagee 
purchases the equity of redemption in one 
of such properties, he is bound to contribute 
to the mortgage-debt in proportion to the 
value’ of the property purchased by him, 
and the equilies must be worked out in 
the execution itself for the purpose of 
avoiding multiplicity of suits and proceed- 
ings. If this last mentioned principle is 
the correct principle, in my judgment the 
question cannot be raised in an objection 
to execution having regard to the terms of 

S. 47 of the Code, which contemplate only 
- three questions, the question of satisfac- 

tion and discharge either wholly or in part, 

of the decree being two of them which are 
relevant for this case before me. In my 
view the principle cf avoidance cf multi- 
plicity of suits and proceedings is the real 
principle and so the objection cannot be 


entertained in the course of execution pro- ° 


ceedings, where the executing Court must 
execute the decree as it stands. 

. As between  cc-morlgagors or persons 
who have acquired interesis in the equity 
of ` redemption in the several: properties 
included in the mortgage security, there 
is the right of contribution. Ifone of them 
pays the whole of the mortgage debt or 
decree, or if itis realised from his pro- 
perty, he has the right to claim contribu- 
tion rateably. If the mortgagee himself 
purchase the equity of redemption in one 
‘of such properties, he isalso liable to con- 
. tribute in his capacity as the purchaser of 
the equity of redemption. The mortgage 
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security is then split up and the right 
accrues to those who have equity of re- 
demption in the other properties of redeem- 
ing piecemeal (s. CO, Transfer of Property 
Act). A suit to enforce piecemeal redemp- 
tion in. such a case is really the combina- 
tion of a suit for redemption and a suit 
for contribution against the mortgagee. 
When a suit for enforcement of his mort- 
gage by sale by such amortgagee, who hes 
purchased the equity of redemption In cne 
out of many properties included, in his 
security is brought, tLere cannot be any 
valid objection to the defendants to such 
a suit setting up the plea of contribution 
for the purpose of maintaining and pre- 
serving their right of piecemeal redemp- 
tion which they have acquired so that 


that decree for sale to be passed may by 


apportioning the mcrtgage-debt on the 
diferent properties give effect to their 
aforesaid: right of piecemeal redemption. 
The phrase “pro tanto satisfaction” used in 
the judgment of the Full Bench of the 
Allahabad High Court, Bisheshur Dayal v. 


“Ram Swarup (8); should, in my judgment, 


be taken to be a convenient “expression 
only, but is really the expression in a terse 
form of the principle which I have formulat- 
ed above. I accordingly follow the deci- 
sion of White and Morris, JJ. in Naffer 
Chandra Mandal v. Baikanta Nath (5) and 
of Rampiri and Mookherjee, JJ. in Amir 
Chanda v. Sheo Prasad Singh (b), and hold 
that the objection of the appellant cannot 
be given effect to and his remedy lies in” 
a suit for contribution if the decree be 
realised wholly or partly, but in excess, 
from properties Nos. 2to 4. The appeal 
is accordingly dismissed with costs. Leave 
to appeal under s. 15 of the Letters Patent 
prayed for is granted. i 
N. Appeal dismissed. 
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PRIVY COUNCIL 
Appeal from the Oudh Chief Cour. 
March 19, 1937 
Lorp THANKERTON, SIR SHADI LAL AND 
Siz Geroren RANKIN i 
MAHABIR PRASAD AND ANOTHER — 
APPELLANTS 
: versus 
SYED MUSTATA HUSAIN AND OT0ERS 
— RESPONDENTS 
Muhammadan Law—Will—Oral statement, when 
can be deemed to amount toa will—Nature of proof 
necessary—W akf—Shia Law~—Intention that property 
should vest in widow as her own property in lieu of 
dower—Held, on evidence that wasiyat bil wakt was 
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not made out—Immediate dedication not absolute— 
Whether fatls—Gift of whole property during marz- 
ul-maut—Whether amounts to sale 

Upon a question whether an oral statement 
amounted to a will, the greatest care must be taken 
and strict proof must be required. The Court must 
be made certain that it knows what the speaker 
said and must from the circumstances and from the 
statement be able to infer for itself that testa- 
mentary effect was intended in addition to being 
satisfied of the content of the direction given, [p. 
422, col. 1] 

Where a Mussalman belonging to the Shia sect 
intended his property to become vested in his 
widow as her own property in lieu of dower but 
as tothe terms of the actual statament he made 
before his death, the more reliable and precise evi- 
dence did not necessarily involve any implication 
that he was making an oral will: 

Held, that it could not be held that 
what he was proved to have said could be re- 
garded as founding a wakf by will whether in the 
more direct form (wakf bil wasiyat), or, by testa- 
ment for a wakf (wastyat bil wakf). This dis- 
tinction is one of form and not of substance. It is 
between a will which conveys the property on the 
death of the testator to the mutwallt as wakf, or at 
least impresses the property with the character of 
wakf immediately on the testator’s death, and a will 
which makes a gift of property with a direction to 
the donee to create the wakf desiied, or gives a 
direction to the heir, executor or other .representa- 
tive to thateffect. The intended result was strong 
to negative the case of wasiyat bil wakf and the 
complete absence of detailed instructions as to the 
provisions of the proposed wakf, and other circum- 
stances pointed firmly inthesame direction and a 
wasiyat oil wakf was nut made out by the evidence. 
Agha Alt Khan v. Altaf Hasan n han (4) and Baker 
Ali Khan v. Anjuman Ara Begam (5), referred to. 

Held, also thaton the scrutmy of the provisions 
of the wakjnama executed by his widow purporting 
to be done in accordance with his statement, the 
wakf must fail altogether. 

Held, further that ifthe immediate dedication of 
their own shares by the widow and major children 
was conditional upon the other children doing like- 
wise when they came of age, then the dedication 
not being absolute was bad altogether. [p. 423, col. 

LL ; . 

| biter _Whether or not it was open to a Shia 
Muhammadan in spite of death illness to make a 
gift to his wife of the whole of his estate in lieu of 
dower isa moot punt, Sucha transaction his been 
treated as a sale in which case a-registered insiru- 
ment is necessary. Mustafa v, Hurmat (l) and 
Abbas Ali v. Karım Bakhsh (2), referred to, |p. 421, 


col. ¥.] 

Messrs. J. M. Parikh and R. Parikh, 
for the appellants. 

Mr. J.M. Pringle, for the Respondents. 

Sir George Rankin—On Apni 13, 1918, 
one Mir Fida Husain, a Mussalman ot the 
Asna-Ashari sect of tie Boias died leaving 
him surviving a widow, six sons of wuaom 
two were minois, and thiee daughters of 
whom two were minors. The appellants are 
judgment-creditors of three of the sons— 
vz. Mohammad Askari, Hasan Askari and 
Baqar Mendi—who were ali of full age atthe 
date of their father’s death. In execution of 
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money decrees against these sons the appel- 
lants in 1928 attached certain ofthe properties 
left. by Mir Fida Husain, in consequence 
whereof they were impleaded as defendants 
Nos. land 2in the suit out of which this 
appeal arises. 

This suit was brought on October 17, 
1929, by two of Mir Fida Husain's daughters 
seeking toestablish that the whole of the 
properties left by their father, including 
the propsrties attached by the appellants, 
were wakf property. The learned Sub- 
ordinate Judge has held that the shares 
(ia all thirteen-twentieths) which would 
ordinarily be inherited by the widow, and 
by the four sons and one daughter who 
were of age atthe time of their father's 
death, had become wakf property: but 
that the remaining seven-twentieths were 
not included in the wakf. The Chief Court 
of Oudh has held in effect that the wakf 
extends to the whole of the property left 
by Mir Fida Husain, which may be taken 
as worth about a lac of rupees and to have 
produced a gross income of over Rs. 13,000 
per annum leaving a balance, after payment 
of land revenue, of Rs. 7,766. 

A week or ten days before his death on 
April 13, 1918, Mr. Fida Husain, as, both 
Courts in India have found, made a state- 
ment, the precise effect of whichis now in 
question. Itisspoken to by five witnesses, 
twoof whom gave evidence on commission, 
and three atthe trial before the learned 
Subordinate Judge. Allhis heirs are said 
to have been present when the statement 
was made, but though the five witnesses 
include a son-in-law, a nephew and a niece, 
none of his children have given evidence, 
Three witnesses at least are of good position 
—a Deputy Collector, a Hakim and an 
Honorary Magistrate. In fact after his 
death—in August 19185—Musammat Azmut- 
un-nisa, the widow, was, with her sons’ 
consent, recorded by the Revenue Authorities 
as entitled for her life tothe whole of her 
late husband's properties. Two and a half 
years after the death—viz., December 16, 1920, 
a registered deed was entered into by 
the members of the family in the fellow- 
ing terms : 

“Whereas it was the desire of our father the late 
Mir Fida Husain, that he should makea wakf of his 
property in favour of his children so that the property 
be saved from being wasted and with this particular 
object in view, the deceased got a draft prepared but 
owing to illness and the severity of his maladiés, he 
could not get an opportunity to complete the deed and 
therefore a few days before his death, the deceased 
expressed his desire to all ofus, his children, and 
made a will tousto the effect that after his death, 
mutation in respect of the entire property should be 
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got effected in favour of our mother as absolute 
~ owner in lieu of her dower debt and he directed our 
mother to make a wakf in favour of children in res- 
pect of the entire property as her own; whereas after 
the death ofour deceased father, the mutation cf 
Homes was avcordingly got effectedinfa our of our 
mother; but in the application for mutation, owing to 
a misapprehension of our intention, some such words 
came to beentered as seem to show that the ownership 
of our mother is limited to her life only and whereas 
this has given rise to complaint and displeasure on 
the part of our mother, so for the satisfaction and the 
removalof the complaints of our mother, and with & 
view to enforce the intention and will of our late 
father, we, the sons of the late Mir Saheb, do hereby 
affirm and reduce to writing that in conformity with 
the oral will of our late father, our mother, Musam- 
mat Agnat-un-nisa Begam, after the death of our 
father, has become the absolute owner of the entire 
assets of our late father and that we have no right 
in his assets, We, Musammats Amir Bano, Shabbir 
‘Bano and Safdari Bano, the daughters of the late 


Mir Saheb, do hereby declare and reduce to writing ` 


that under the will of our deceased father, our mother, 
Musammat Azmat-un-nisa Begam has become the 
‘absolute owner of his entire assets; that under custom 
we, the daughters, have no right to any legalshare 
as against our aforesaid brothers nor do we wish to 
obtain any such right inthe faceof our late father’s 
oral will and his desire and that our mother, Musam- 
mat Agnat-un-nisa Begam, is owner of the entire 
` estate left by our deceased father, a detail whereof, 
so far asthe immovable property is concerned, is 
given below. Wherefore these few presents have been 
reduced to writing by way of a deed of relinquish- 
ment so that it may serve as an authority and be of 
use when required.” 


To this deed the widow and. all the child- 


ren whether major or minor were made- 


parties, the only notice taken of the 
disability of minors being that the eldest 
son signed as guardian for Asqhar 
the youngest. The deed denominates 
itself dastbardarinama which is translated 
“deed of relinquishment”. There was in 
fact no custom to exclude daughters from 
inheritance. The question whether and to 
what extent the recitals in this deed can 
be relied upon as correctly representing 
the nature and effect of what was said by 
Mir Fida Husain, is an important question 
in the present case. The trial Judge was 
of opinion that the deed gives the import 
of what was said by Mir Fida Husain, 
.but wrongly vepresants his speech as a 
will though it was intended only as advice 
to his heirs as to how they should act 
after his death. 

On January 28, 1922, the widow, Musam- 
mat Azmat-un-nisa, executed a deed of wakf 
of which the opening recital was in these 
terms : 

“Whereas my deceased husband died leaving the 
following propsrty worth about a lac of rupees and 
after him, according to his desire and will, the said 
property came into my ownership and possession 
in lieu of dower deht; whereas his other heirs, out of 
their own free will and consent, having executed 
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a deed of relinquishment, dated December 16, Pa: 
registered on December 20, 1920, in respect of t f 
said property, admitted my ownership and thus, 

am the absolute proprietor in possession of the spid 
property and enjoy all proprietary powers vit 
regard to the same, whereas the whole of the spid 
property is free and immune from all sorts 0 
transfers, like sale, mortgage, gift, etc., and 1 wish 
to make a perpetual wakf of the said property in 
favour of children in conformity with the wish and 
will of my husband, so that the said property, as 
a memorial of my late husband, having remane 

free and immune from all kinds of transfers, his 
children should, in perpetuity, be profiting from 
the same while a portion of the profits thereof from 
this very time and theentire profits, in the absence 


‘of the existence of children, should continue, to 


be spent on charitable purposes in perpetuity, 
whereby I and iny deceased husband should con- 
tinue to be benetited from such a religious wakf 
(spiritually ;.” f g 

By the terms of this wakfnama, it was 
provided that the lady herself should þe 
the first mutwalli; that after her the office 
should go to the eldest in the male line 
and in default to the eldest among the 
daughters’ male issue; that Rs. 120 per 
annum should be paid to an old servant, 
that the marriage expenses of daughters 
should be met out of the income; that 
Rs. 560 should be spent annually on 
religious ceremonies; that certain specified 
houses should remain in the cccupation of 
the sons and their successors; and that 
the produce of the lands held in khas 
should be divided in a certain way and 
on certain terms. 

The main destination of the profits was 
that each daughter should get an allowance 
of Rs. 300 per annum and that the balance 
of the income should be divided equally 
among the sons for their maintenance. 
Upon the death’ of a son or daughters i 
his or her male issue was to get in equal 
shares what he or she would have received, 
if alive. On the death of any male re- 
cipient without leaving male issue, his 
widow and thereafter his daughters were 
to take his share; on failure of these it 
was to be divided among the other male 
issue of the settlor's son to whose branch 
he had belonged; and in default thereof 
was to go to the other sons of the settlor 
or their representatives. There was an 
ultimate destination of the profits, in the 
absence of any person entitled under the con- 
ditions of the deed, to the effect that “they 
shall be spent upon such educational 
enterprise as might benefit students of the 
Asna Ashari sect.” | 

A wakf-alal-aulad having thus - been 
made of Mir Fida Husuin’s property, it 
was acted on for two years, more or less: 
but on October 21, 1924, five of the sons 
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-sued the widow and the sixth brother for 
Cancellation of the deed of wakf and 
partition of the property. Ths defendants 
consented, a preliminary decree for partition 
was passed on February 13, 1925, and 
after finul decree on October 22, 1925, the 
property ceased in September 1926, to 
Stand in the name of the widow as mut- 
walli, and was recorded in the names of 
the widow and the sons according to the 
shares stated in the partition decree. The 
daughiers had been altogether ignored in 
this partition suit, but one of them Musummat 
Shabbir, unsuccessfully objected in the 
mutation proceedings, and filed a civil 
suit on September 10, 1926, asserting 
in the alternative her rights by inheritance 
and her rights under the wakf. This suit 
having been dismissed in two Courts was 
nevertheless still pending on appeal before 
the Chief Court on May 7, 1929, when it 
was c mpromised on the basis of the 
validity of the wakf. 

Meanwhile the widow had died on Janu- 
ary 26, 1929, and certain of the sons had 
incurred debts secured and unsecured ex- 
ceeding in all half a lac of rupees, and 
were in trouble with their creditors. Among 
other efforts to protect their rights, on 
March 18, 1929, Musammat Amir, and on 
May 11, 1929, her sister Musammat 
Shabbir, filed objections to the execution 
sale cf certain of the properties left by 
their father which had been attached by 
Mahabir Prasad (the first of the present 
appellants) in executicn of a decree against 
two of her brothers, Mohammad Askari, and 
Hasan Askari. The objections of both sisters 
were. disallowed : hence the present suit. 

The first question is as to the statement 
made by Mir Fida Husain shortly before 
his death and the effect thereof. Three 
views seem on the evidence to be possible. 
Firs, the view of the Obief Court that La 
made an oral testament for a wakf (wasiyat 
bil wakf). Second, the view of the trial 
Judge, that what he said was not intended 
as an oral will but was advice to his 
family to secure the protection of a wakf 
by first constituting his widow as full 
owner in lieu of her dower debt so that 
she could make a wakf. Third,— an inter- 
mediate view—that what he said amounted 


to an oral will purporting to give all his - 


property to his widow in lieu of her dower, 
it being left to herto make her own wakf 
of her own property but without any at- 
tempt to impose a legal obligation so to do. 

Mir Fida Husain was a practisiag lawyer 
of Rae Barelli and had studied the Wakf 
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Validating Act (VI of 1913). The evidence 
is that he had intended to make a wakf- 
alal-aulad himself and there is some evi- 
dence that a draft deed had been in 
part prepared. Before he had completed 
his scheme, he found himself as a 
Shia in the position that without the 
consent of his heirs he could not deal 
with more than one-third of his estate. 
The doctrine of marz-ul-maut (death illness) 
prevented his doing so by gift and the 
ordinary law prevented his doing so by 
will. Consent of the heirs (if sui juris) 
could, however, be given in the case ofa 
will before or after the testator’s death. 
Whether or not it was open to him in spite 
of death illness to make a gift to his 
wife of the whole of his estate in lieu of 
dower is a moot point (cf. Mustafa v Hurmat 
(1), Abbas Aliv Karim Bakhsh (2), Eshaq 
Chowdhury v. Abedunessa (3). Ameer Ali 
“Muhammadan Law”, 4th Ed. Vol. I, p. 63; 
and Tyabji “Principles of Muhammadan 
Law", 2nd Ed., p. 814, differ in their views]. 
Such a transaction, as the cases show, 
has been treated as a sale: ia which view, 
however, a registered instrument would be 
necessary. It is not the case of anyone that 
he purported to make such a gift inter vivos; 
and as the evidence proves no such gift, this 
possibility may be discarded. The approach 
of death made it necessary for Mir Fida 
Husain to do something and yet impossible 
to complete anything by his own act. In 
this dilemma what did he do ? 

Their Lordships cannct agree with the 
Chief Court that what he is proved to have 
said can be regarded as founding a 
wakf by will whether in the more 
direct form (wakf bil wasiyat) or, as 
the Chief Court thought, by testament for a 
wakf (wasiyat bil wakf). This distinction, 
much discussed in Agha Ali Khan v. Altaf 
Hasan Khan (4), and Baker Ali Khan v. 
Anjuman Ara Begam (5), lost most of its 
importance by the decision of this Board 
in the latter case. The distinction is one 
of form and not of substance as Sir 
Arthur Wilson therein explained. It is 
between a will which conveys the property 
on tLe death of the testator to the mutwalli 
as wakf, or at least impresses the property 
with the character of wakf immediatel 
on the testator's death, and a will which 


(1) 2 A 854. 

(2) 13 O W N 160; 4 Ind. Oas. 466. 

(3) 42 O 361; 28 Ind. Oas. 692; 19 CWN 325A TR 
1918 Cal. 785. 

(4) 14 A 429; A W N 1892; 187. 

(5) 30 1A 94; 25A 236; 5 Bom. L R410; 70 W N 
465; 8, Sar. 397 (P 0). 
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makes a gift of property with a direction 
to -the donee to create the wakf desired, 
or givesa direction to the heir, executor 
or other representative 10 that effect. On 
the evidence it is clear that Mir Fida 
Husain intended the property to become 
vested in his widow as her own property 
in lieu of dower, though how he intended 
this result to be brought about is 
not so clear. This intended result is strong 
to negative the case of wasiyat bil wakf 
and the complete absence of detailed ‘in- 
structions as to the provisions of the pro- 
posed wakf, and other circumstances point 
firmly in the same direction. Their 
Lordships consider that a wasiyat bil 
wakf is not made out by the evidence. 

As already noticed, the trial Judge was 
of opinion that Mir Fida Husain's state- 
ments were at the time of the deed of 
relinquishment (December, 1920) represent- 
ed as amounting to an oral will though 
in fact they were merely intended to point 
out a device whereby after his heirs had 
inherited in the ordinary way they should 
effect whathe could no longer effect him- 
self, a wakf-alal-aulad. Accordingly the 
learned Judge regarded the deeds of 
December 16,1920, and January 28, 1922, 
as evidencing and carrying out an agree- 
ment made between the widow and her 
children with the result that it was good so 
far as regards the children who were of 
age and wholly void under the Indian 
Contract Act (s. 11) as regards the four who 
were minors. - 

Upon a question whether an oral statement 
amounted to a will the greatest care must be 
taken and strict proof must be required. 
The Court must be made certain that it 
knows what the speaker said and must, frora 
the circumstances and from the statement 
be able to infer for itself that testamen- 
tary effect was intended in addition to being 
satisfed of the content of the direction 
given. Their Lordships fully agree with 
the learned trial Judge that on the ques- 
tion whether the statement was intended 
by Mir Fida Husain to have testamentary 
effect the deed of December 16, 1920, is 
by no means conclusive. The absence of 
the sons from the witness-box and the 
inconsis.ent conduct of so many of the heirs 
enforce this opinion. 
be answered primarily upon a scratiny of the 
evidence given in this case by persons 
present when ihe statement was made, 
and it is difficult for the plaintifis to put 
their case higher than the evidence of their 
most cautious witness. Asto the terms of 
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the actual statement, the nephew and the | 


niece gave evidence which, if fully believed, 
would mean that Mir Fida Husain was 
making an‘oral will, but the evidence of 
the Deputy Collector (son-in-law) and the 
Hakim which is more objective and precise 
does not necessarily involve any such 
implication. This is allthe more important 
that Mir Fida Husain was a lawyer unlikely 
to have been content with an oral will, 
and very unlikely, if he did decide to 
make one, to have omitted the most ela- 
borate expression of his intention that his 
words should be regarded as a solemn 
testamentary disposition. Their Lcrdehips 
are accordingly unable tv hold that the 
words used by Mir Fida Husain had any 
greater effect (than ?) that the learned trial 
Judge was satisfied of, and the third of the 
views above-mentioned must like the first 
be rejected. 

The next question for decision is whether 
the wakf can stand ifit has to be regard- 
ed as resting uponan agreement to which 
the widow and the five major children 
were the parties, the four children who 
were minors being in no way bound there- 
by. Both Courts in India have thought that 
the wakfcan on this footing be held 
valid sofar as regards the shares of the 
widow and the major children. The question 
has to be answered by examining the 
particular provisions of the wakfnama of 
January 28, 1922, and upon a scrutiny there- 
of their Lordships are of opinion that the 
wakf must fail altogether. To apply the 
provisions of the deed to thirteen-twentieths 
ofthe property after seven-twentieths had 
been taken away by partition would, in their 
Lordships’ view, produce results which no 
one intended. 

Even ifit be assumed that no child 
whose share was not bound by the deed 
could take benefit under it, the provisions 
as to expenditure on religious ceremonies 
(Rs. 560) and servant's pension (Rs. 120), 
as to particular houses and groves going 
to each son, and as to the office of mutwalit 
would be altered in their operation and 
effect by the absence of four out of the 
nine shares and seven-twentieth of the prop- 
erty. This is emphasised by the fact that 
what each son is to take is a share in the 
residue of the income ; and aleo by the fact 
that the motive of the parties was to carry 
out the wishes of Mir Fida Husain who 
never had envisaged a wakf-alal-aulad 


which should not include all his property 


and all his family. The hopelessness of the 
attempt to create the intended results by 
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agreement so long as there were minor 
children explains no doubt the early de- 
termination, evidenced by the partition 
suit of October 21, 1924, to repudiate the 
wakf. It must, moreover, be borne in 
mind that if the immediate dedication of 
their own shares by the widow and major 
children was conditional upon the other 
children doing likewise when they came 
of age, then the dedication not being abso- 
lute was bad altogether [Suraya: Baillie’s 
Digest of Muhammadan Law, 1869, Part II, 
p. 218]. The result is that the suit fails 
and must be dismissed. 

The Chief Court, on the footing 
that Mir Fida Husain had made a testa- 
ment for a wakf (wasiyat bil wakf), were of 
opinion that two minor sons, who on com- 
ing of age had refused assent as heirs to 
this bequest, could change their minds 
and by assenting make valid what had 
been void and even sweep away secarities 
granted by themselves. Their Lordships 
must nt he taken toaccept this opinion. It 
was ccntended that if the compromise of 
May 7, 1929, made before the Chief Court 
in Musammat Shabbir’s suit was collusive, 
then the decree of the District Judge con- 
firming dismissal of her suit became bind- 
ing upon her as res judicata, but this 
contention in their Lordships’ opinion is 
erroneous. It was argued before both 
Courts in India that the wakfnama of 
January 28, 1922, was wholly void by reason 
that Musammat Azmai-un-nisa had pro- 
vided for herself as mutwalli an allow- 
ance of Rs. 600 per annum and for other 
mutwallis Rs. 300 per annum only. Abadi 
Begum v. Kaniz Zainab (6), was cited in 
support of this argument but was in their 
Lordships’ opinion rightly distinguished 
by the Chief. Court and the contention was 
not pressed at the hearing of this appeal. 

Their Lordships will humbly advise 
His Majesty that this appeal should be allow- 
ed, that the decrees of both Courts in India 
should be set aside and the suit dismissed. 
The plaintiffs must pay the appellants’ 
costs throughout but may recover one-ninth 
of such ccsts from each of the defendants 
Nos. 15 to 21. There will be no order as to 
any other costs. 

N. Appealallowed. 

Solicitors for the Appellants.—Messrs. T. 
L. Wilson & Co. 

Solicitors for the Respondents.—-Messrs. 

Watkins & Hunter. 
. (6) 54 IA 32; 99 Ind. Cas, 669; A IR 1927 PC 2; 
(1927) MWN 12; 25ALJ51;38 ML 1T33;4 O 
WN153;8 PL T107; 310W N 365; 52 ML J 
430; 29 Bom. LR 763; 25 LW 710; 6 Pat, 259; 45 O 
L J 408 (PO. 
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PRIVY COUNCIL, 
Appeal from the Bombay High Court 
March 19, 1937 
Lorp Mavesam, SIR Suapt LAL AND 
Sir Grorae RANKIN. 
HART SADASHIV KHARE— 
APPELLANT 
VETSUS 
SITABAL Kom RAMOHANDRA 
SADASHIV KHARE, Sinozr Decnaszp 
(Now Representep sy GOVIND 
RAMKRISHNA GADRE AND ANOTHER 
RESPONDENTA i 

Wili—Construction—Held, on construction that 
clause in question was not a mere recital and words 
therein were intended to operate as gift-— Hindu 
Law—Debts— Obligation on person taking estate to pay 
debts. 

Under the terms of a will executed by a Hindu, 
his entire immovable property was devised to his 
widow A and tohisson’s widow B. A subsequently 
adopted the appellant. B executed a deed of sale in 
favour oftheelder widow A in respect of the immov- 
able property which she had received under the 
will of her father-in-law for the consideration, of 
Rs. 2,000. This consideration was inadequate and it 
was found that A had no necessity to purchase it and B 
no necessity to see it. A made a will in 1921, revoking 
a former will of 1916; and para. 7 of thie later will 
stated: “As regards the estate which my busband 
has given to my daughter-in-law B and which he 
has directed in his will to be given to her, I have 
given the same to her. She should maintain herself 
by making proper expenses from the entire estate 
got by her andif she desires she may, for the pur- 
pose of perpetuating the name of my son the late 
R, adopt a boy according to her own will and 
choice and she is fully competent to give her whole 
estato to him (4. e.) the boy adopted by her,” _B 
prought a suit against the appellant claiming 
a half share of the said properties and the legacy 
of Rs. 2,500, due to her under her father-in law's 
will. She alleged that the sale-deed executed by her 
in favour of A was a nominal transaction intended 
to facilitate the management of the whole estate by 
A She contended that, in any case, she got back 
the immovable property under A will, She also 
stated that A had collected the outstandings of her 
father-in-law and she would, therefore, be entitled 
to get Rs. 2,500 from the appellant : 

Held, that it could not be said that cl, 7 was 
nothing but a recital framed in most misleading 
terms. The language of the second sentence, “ she 
should maintain herself by making proper expenses 
from the entire estate got by her,“ inaccurate aa 


it was, was ampiy sufficient to negative the 
theory of a mere recital, The words “ the entire 


" must have their due meaning, and it could 
sibs imagined that A thought that B could main- 
tain herself out of the property of another, nor that 
if she adopted a boy she could give to him “ her 
whole estate " unless A had given back to her that 
which she had transferred by the deed of sale The 
clause being not a mere recital, the conclusion was 
that the testatrix intended to revest the properties 
in B, and the words in cl. 7 were intended to ope. 
rate as words of gift ; 

Held, also that as regards Re. 2,500, on the death of 
A there was anobligation on any person taking her 
estate to pay her debts, at any rate to the extent of 
the estate taken, based onthe equitable principle that 
he who takes the benefit must aiso take the burden, 


“494 
Messrs. De Gruyther, K.C. and P. V. Subba 


_ < Row, for the Appellants. 


Mr. J, M. Parikh, for the Respondents. 

Lord Maugham.—This .is an appeal 

from a decree dated February 29, 1932, of 
the High Ccurt of Judicature at Bombay, 
affirming, with the exception of certain 
ecsts of defendant No. 2, who is not a party 
to this appeal, the decree dated October 23, 
1929, of the Court of the First Class 
Subordinate Jude of Ratnagiri. The suit 
in which the said decrees were passed was 
brought by the respondent, Sitabai, against 
the appellant, Hari Sadashiv Khare (de- 
fendant No. 1), for partition cf immovable 
properties consisting of agricultural land 
and two houses of which the plaintiff and de- 
fendant No. l were in joint possessicn and 
for separate possession of her (plaintiff's) 
own share therein. Both Courts in India 
have given judgment in favour of Sitabai, 
who, however, has since died. ; 
- The parties are Hindus of the Brahmin 
caste subject to the Mitakshara Law as in- 
terpreted in Bombay. One Sadashivrao 
Khare, a retired Subordinate Judge, died 
on May 4, 1915, leaving him surviving his 
widow Yamunabai and the respondent 
(Sitabai) the widow of his only son Ram- 
chandra who had presdeceased him, Sada- 
shivrao lefta will dated February 2, 1914, 
and a codicil thereto dated January 5, 1915. 
The testator by his will after stating that 
all his properties were acquired by him- 
self proceeded to devise his entire immov- 
able property consisting of two houses and 
certain agricultural land tothe two widows 
in equal shares. He gave the bulk of his 
movables, consisting of promissory notes, 
debts due to him and gold and silver orna- 
ments, to his own widow (Yamunabai) but 
gave a part thereof cf the value of 
Rs. 14,200 in addition’ toa large propor- 
tion of gold and silver ornaments to his 
son's widow (Sitabai). In the: codicil the 
testator stated that the promissory notes of 
the amounts mentioned in his will to be 
given to the widows had already been 
transferred to them, respectively. He also 
stated that the crnaments bequeathed to 
them werein fact ornaments which be- 
longed to them as their stridhan. 

On April 6, 1916, the testator’s widow, 
Yamunabai, obtained probate of both the 
testamentary documents. The two widows 
lived together in the dwelling-house left 
to them jointly on very amicable terms until 
m death of the elder widow on July 9, 
1927. - 

On June 13, 1916, Yamunabai adopted 
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or purported to adopt the appellant as the 
son of her late husband. ‘The appellant 
was a son of Yamunabai's sister and was at 
the time a married man of 30 years of age 
and a practising Pleader. The appellant's 
name in his natural family was Mahesh- 
war Dhondeo Sathe and cn adcption he 
was renamed Hari Sadashiv Khare though 
he continued to use the name of Mahesh- 
war. Three documents were executed on 
the date above mentioned. The tust was 
a deed of adoption executed by Yamuna- 
baiin favour of the appellant. It was 
afterwards registered. The second wus a 
document executed by the appellant in 
favour of the adoptive mother to tLe effect 
that byhis adoption he did not get any 
right tothe movable and immovable pro- 
perty given to her as stridhan under the 
will of her late husband “excepting to 
the estate that you may, of your own ac- 
cord, give me out of the same”. The third 
document was executed by the adoptive 
mother. Is is called ‘vyawasthapatra' 
which is a will, By it Yamunabai devised 
the whole of the immovable property which 
she had got under her husband’s will to 
the appellant and bequeathed to him a 
large portion of the movable property. 


On July 20, 1916, the younger widow, 
Sitabai, executed a deedof sale- in favour 
of the elder widow Yamunabai in respect 
of the immovable property which she had 
received under the will of her father-in-law 
for the consideration, as stated, of Rs. 2,000. 
It seems to be agreed that the sale-deed 
was executed for a specific purpose though 
there is no agreement as tothe nature of 
the purpose. Jn spite of this document 
both widowsremained in joint possession 
and enjoyment of the immovable property 
which they had respectively received under 
the will of S.dahshivrao. The parties 
are agreed thatthe price of Rs. 2,000 was 
not adequate. Both Courts have found that 
Yamunabai had no necessity to purchase 
the property and that Sitabai hed no need 
to sellit. 


On August 17, 1921, Yamunabai made an- 
other will revoking the will of June 13, 1916, 
It was in several respects in an unusual 
form and was apparently mide without legal 
assistance. She began by referring to the 
will of her late husband and the property 
she acquired under it and then proceeded to 
give “the particulars of what I myself have 
up till now spent out of the said property 
as well as out of my own estate.” These 
particulars are lengthy and comprised 
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many gifts she had made to a number of 
institutions and persons amounting to over 
Rs. 50,000. These were to belong absolutely 
to the persons to whom they were given. 
She then recited that she had been obliged 
to obtain a probate of her husband's will: 


and she proceeded as follows :— i 

“3. After having obtained the probate as stated 
above, I, with a view that the name of my husband 
the late Mr. Sadashiv Hari Khare should continue 
and the annual religious and charitable acts should 
be properly performed, took on the date June 13, 
1916, in adoption Ohi(ranjiv) Maheswhar the son 
of my sister Chi(ranjiv) Sau. Bhimabai Bhartar 
(husband) Dhondo Sakharam Sathe, residing at 
Shiral and changed his name Maheswar and named 
him as Hari. However, by reason of the adoption 
the said adopted son has neither got nor acquired 
any right over the property which is the self-acquir- 
ed immovable property of my husband Sadashiv 
Hari Khare and which he has given me absolutely 
under the will and the codicil. 1 have preserved 
my right of ownership with respect to the same. 

“4, Some days after tho aforesaid adoption, I, in 
the year 1916, made and left a deed of disposition 
at the instance of the said adopted son. Therein 
it was stated that the said adopted son and my 
brothers and others should get something by way 
of gift after my death. About five years have elapsed 
since then. In the meanwhile the said adopted son 
and some of those persons who were to get legacies 
after my death, did not behave towards me as before 
but they, on the contrary, gave me wrong advice 
and, moreover, they refused to reburn to me the 
deposit which [had kept with them and my adopted 


son Hari neglected to do the annual religious acts, 


and rites in the memory of my husband, in my 
presence, and adopted an indifferent attitude towards 
me and they did not render me any help in the 
management of the estate. On this account 1 felt 
sorry and I again asked him to see me personally, 
but it was of no avail, However, as I have taken 
him in adoption Iam firm in my intention to give 
him the estate that I have to give him out of my 
estate. 

“5, Recently for about a year I have grown weak 
anil I ful ill now and then and consequently I 
do not feel confident about the duration of my 
life. During that illness my daughter-in-law Ohi- 
(ranjiv) Gangabhagirthi Sitabai and nephew Chi 
(ranjiv) Janardan Ramchandra Damle have been 
waiting upon and serving me and I am quite sure 
that they will serve me im future.” 

She then stated (para. 6) that she had 
cancelled the will or deed of disposition of 
1916 which she had mentioned in para. 4 
and said, “I state below . . . how the 
estate got by me under the will and 
codicil” (meaning clearly the will and 
codicil of her husband) “as well as the 
remaining estate of my ownership shall be 
dealt with.’ She then made certain gifts 
and bequests. As regards her adopted son 
{the appeilant), she said he was to get, 
amongst other things, “the immovable 
property consisting of paddy fields, etc. 
The value thereof is about Rs 6,000.” 
These “paddy fields, etc,” were part of the 
immovables which Sadashiv had devised 
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to the testatrix and Sitabai in equal shares. 
There is no evidence as to their value. 
It may, however, be remarked that by 
the revoked will of June 13, 1916, the 
testatrix had given to the appellant the 
immovable property which she got under 
the will of her husband “including the 
house, wadi, fields, etc,” without any 
reference to the circumstance that she had 
only gota moiety of that property under 
his will. 

_After scme other gifts, Yamunabai con- 
tinued as follows :— 

“(d) My dwelling house at Kasba Guhagar in- 
cluding the honse and the wadi and the outer 
portion. together with the garden plantation.” 

So far there 1s no person to whom this 
property is given. She proceeds, however, 
with this clause :— 

“From the talk that I had with my adopted 
I do not think he will come and Me ae this 
house aiter my death, but it is my ardent desire that 
the vahiwat of the said Agar, ete., should be carried 
on by the male member in our family and that a 
lamp should be lighted in the house at hig hands 
and if the adopted son is resolute in his determina- 
tion, I'shall be obliged to make a permanent arrange- 
ment to get the lamp lighted at the hands of a male 
memberin our family.” 

There is a forgetfulness here of the fact 
that the will cannot operate till after her 
oe Then comes the important clause 
No.7: — 

“7, As regards the estate which my husband has 
given to my daughter-in-law Chi (ranjiv) Ganga- 
bhagirthi Sitabai and which he has directed in his 
will to be given to her, Ihave given the same to 
her. She should maintain herself by making proper 
expenses from the entire estate got by her and if 
she desires she may, for the purpose of perpetua- 
ting the name of my son the late Ramehandra 
Sadashiv Khare, adopt a boy according to her 
own will and choice and she is fully competent to 
give her whole estate to him (ż.e.) the boy adupted 
by her.” 

In the last clause in her will she said :— 

“I have myself with my own hands deilt with 
some estate as stated above and some eslate is to 
he dealt with after my death according to what is 
stated above.” 


The will of 1921 was registered and on 
August 18, 1922, Yamunabai sent a true copy 
of it with a covering letter to the appellant. 
She died on July 9,1927, and in her place 
the appellant entered into joint possession 
of the immovable property devised to him 
by her with the respondent Sitabai. On 
February 4, 1928, the respondent gave the 
appellant a notice asking for partition of 
the property in their joint possession, beine 
the immovable property devised by the 
will of Sadashiv to Yamunabai and the 
respondent in equal shares (called below 
“the said properties"). She also claimed 
the Rs. 2,000 bequeathed to her by the 
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will of Sadashiv which she alleged had not 
been paid to her. It isnot in dispute that 
the appellant had received sums exceed- 
ing Rs. 2500 from the estate of Yamu- 
nabai. 

On July 9, 1928, Sitabai brought the 
present suit against the appellant claiming 
a half share of the said properties and the 
legacy of Rs. 2,500, due to her under 
Sadashiv’s will. She alleged that the 
sale-deed executed by her in favour of 
Yamunabai 
intended to facilitate the management of 
the whole estate by Yamunabai. She 
contended that,in any case, she got back 
the immovable property under Yamunahai's 
will. She also stated that Yamunabvi had 
collected the outstandings of Sadashiv and 
she would, therefore, be entitled to get 
Rs. 2,500 from the appellant. 

The frial Judge on October 23, 1929, 
delivered judgment in favour of Sitabai. 
He treated the deed of sale as valid, but 
aftera very elaborate consideration of the 
“will of Yamunabai he held that the half 
share in the said properties was restored 
to Sitabai by the will. He also held that 
the Rs. 2,500 had not been paid to Sitabai, 
and that Sitabai in the circumstances of the 
case was entitled to recover that sum from 
the appellant inthe first instance and, if 
she failed to recover it from him, she was 
to recover itfrom the estate of Yamunabai 
to be found in the hands of the appellant 
and defendant No. 2 who is nota party to 
this appeal. There was an appeal to the 
High Court at Bombay. On February 29, 
1932, Patkar and Murphy, JJ. delivered 
judgment confirming the decree (with a 
trifling variation as to costs) on substantial- 
ly the same grounds as the learned trial 
` Judge. 

The question as to the validity of the deed 
of sale depends to a considerable extent on 
the correct view of the facts. The trial 
Judge was unable to accept the evidence of 


Sitahai as tothe circumstances under which > 


the deed of sale was executed, and he was 
unable to come ioa positive finding which 
would result in the deed being treated as 
invalid. Their Lordships are not disposed 
to differ from him on this matter, depend- 
ing us it does so largely on the facts. 

In the above circumstances their Lord- 
ships have to deal with two questions. The 
first is whether, assuming the deed of 
sale to be valid, the one-half of the said 
properties passed to Sitabai by the will of 
Yamunabai. The second is whether the 
judgment for the Rs. 2,500 is correct. 


was a nominal transaction’ 
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The first question undoubtedly presents 
elements of ‘difficulty having regard to.the 
great lack of precision in the language 
of the will; but their Lordships are quite 
unable to accept the view that cl. 7 is 
nothing but a recital framed in most mis- 
leading terms. The language of the second 
sentence, “she should maintain herself by 
making -proper expenses from the entire 
estate got by her,” inaccurate as it is, seems 
to be amply sufficient to negative the 
theory of a mere recital. The words “the 
entire estate” must have their due meaning, 
and one cannot imagine that Yamunabai 
thought that Sitabaj could ‘maintain herself 
out of the property of another, nor that if 
she adopted a boy she could give to him 
“her whole estate’ unless Yumunabai 
had given back to her that which she had 
transferred by the deed of sale. If then 
the clause isnot a mere recital, it seems to 
their Lordships impossible to come to any 
conclusion other than 
intended to revest the said properties in 
Sitabai. It may well be that her mative 
was partly due to the peculiar circum- 
stances surrounding the deed of sale referred 
to and discussed by Patkar, J. and toa 
feeling that a transaction not at all fair to 
Sitabai ought not to be carried into effect 
now thatthe appellant had proved himself 
unsatisfactory, to say the least, as an 
adopted son. However that may be, their 
Lordships have come to the conclusion that 
the words in cl. 7 are intended to operate 
as words of gift. No useful purpose will be 
served by elaborating the reasons for this 
conclusion, which is derived from the 
whole tenor of the will, especially as they 
are to be found in the judgments under 
appeal. There are, no doubt, certain 
difficulties pointed out in those judgments, 


but these difficulties may well be regarded | 


as some of the inaccuracies with which the 
will is overflowing. 

As regards the much less important 
question of the judgment for Rs. 2,500, 
there are concurrent findings of fact that 
Sitabai was not paid that sum by 
Yamunabai. It follows, having regard to 
the large sums collected by the latter before 
or after having obtained probate of the 
will of Sadashiv, that she was at the date 
of her death prima facie personally liable to 
pay the Rs. 2,500 to Sitabai. Upon the 
death of Yamunabai there was an obliga- 
tion on any person taking her estate to pay 
her debts, at any rate tothe extent of the 
estate taken. This is based on the equit- 
able principle that he who takes the benefit 


that the testatrix — 


ne 
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must also take the burden. (Mayne's 
Hindu Law, 9th Edition 442.) The appel- 
lant accordingly set up the contention that 
all the beneficiaries were necessary parties 
to the suit so far as the Rs. 2,500 were con- 
cerned; and on account of this contention 
defendant No.2 was made a party. The 
learned trial Judge took the view that the 
estate of Yamunabai had gone only to the 
two defendants and he held that they were 
jointly liable to pay the amount to Sitabai, 
but he also held that the appellant was 
primarily liable on the ground that he had 
received during the lifetime of Yamunabai 
the greater part of the fund (“of outstand- 
ings”) out of which the Rs. 2,500 were pay- 
able according to the will of Sadashiv. In 
the High Court the same view was appar- 
ently taken. It would seem that the legal 
question as tothe liability of the appellant 
as having received the fund (or part of it) 
out of which the Rs. 2,500 were payable 
during the life of Yamunabai, was not 
discussed, andthat the only point really 
urged by tke appellant, and that without 
success, was ihat Sitabai had received the 
sum in question. The appellant, after the 
decree of the trial Judge, paid the sum to 
Sitabai. The defendant No. 2 had filed 
closs-objecticns with regard tothe Rs, 2,500; 
bat as the sum had been paid by the appel- 
lant the cross-objections were not pressed 
as to that sum; but the High Court held that 
he ought not to have been ordered to pay 
one-fourth of the plaintiff's costs. The 
learned Judges also held that he was nota 
necessary or proper party to the appeal, and 
ought to have fileda separateappeal. They, 
however, varied the order of the lower Court 
by omitting the direction that defendant 
No. 2 should pay one-quarter of the plaintiff's 
costs, but they left him to pay his own costs 
of the appeal. 

In view of the above facts defendant No. 2 
has not reen made a party to the present 
appeal, andon the other hand the appel- 
lant in his case has merely contended 
as regards Rs. 2,500 that ‘“Yamunabai 
had fully carried out the directions of 
Sadashiv in regard to the respondent and 
the respondent is not entitled to claim 
Rs. 2,500 from the appellant” It is not 
clear to their Lordships that the appellant 
might not have been entitled, on raising 
the point at the appropriate time, to some 
small rebate or deduction from the decree 
for Rs 2,500; but in the circumstances of 
the case it is impossible for their Lordships 
to allow a new contention to beraised on 
this matter and the decree as regards 
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Rs. 2,500 cannot, 
ed.. 

For the above reasons their Lordships 
will humbly advise His Majesty that the 
appeal should be dismissed with costs. 

N. Appeal dismissed. 

Solicitor for the Appellants:—Mr, Harold 
Shephard. 

Solicitors for the Respondents:—Messrs. 
T.L Wilson “Co. 


therefore, 
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Musammat VAISHNO DITTI—APPELLANT 
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Decree—Proceedings under preliminary decree for 
accounts to obtain final decree for money—Whether 
proceedings in execution—Court Fees Act (VII of 
187»), s.11—Scope of para. 1—Section, if applies also 
to cases governed by para. 2—-No order fixing time 
for payment of additional court-fee—Dismissal of 
suit—Propriety of—Practice—Names of parties not 
fully and properly entered in important documents 
— Practice condemned—Remedy of party. 

Under the Civil Proceduie Code, the proceedings 
under a preliminary decree for accounts to obtain 
a final decree for money are proceedings in the 
suit and are not proceedings in execution in the 
technical sense of that word as used in the Code, 
[p. 428, col. 2 ] 

In cases within the first paragraph of s. 11, Court 
Fees Act, non-payment of the balance of court-fee 
merely postpones the date on which the decree can 
be executed, while the second paragraph is only 
applicable where the amount of mesne profits is 
left to be ascertained in the course of the execution 
of the decree. The concluding sentence of the 
second paragraph does not apply to the cases men- 
tioned in the first paragraph as well as to those 
governed by the second, Where the account directed 
by the decree ig not an account of mesne profits nor 
is it sc described, 2nd para. does not apply. Perianan 
Chetty v. Nagappa Mudaliar (2) and Ganesh Chandra 
Mandal v. Promotho NathGanguli (3), referred to, 
[p. 429, cols.1 & 2.) , 

The statute does not forbid the Court to extend, 
time for payment or require the Oourt to act un- 
reasonably. Where at no time was there in exist- 
ence an order fixing the amount and limiting a 
time for payment, still less was there a peremptory 
order on the footing that the plaintiff was in default, 
an order dismissing the suit with costs by reason 
that additional court-fee had not been paid is not 
a reasonable one and cannot be allowed to stand. 
[p. 429, col 2] : 

There can be no defence of the lax practice where-, 
by the names of parties are not fully and properly 
entered in important documents such as decrees and 
orders admitting appeals. But parties have the 
remedy in their own hands if the Court fails to 
draw up orders properly and should apply at once 
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to have them put right. |Held, 16 was too late 
in 1937 to bring under liability persons who had 
escaped in 1921 and who have not been parties to 
the subsequent proceedings). [p. 431, col. 2.) f 
Messrs. L P. E. Pugh and J. Nissim, for 

the Appellant. 

. Messrs, L, De Gruyther, K. C. and J. M. 
Parikh, for the Respondents. 


VAISHNO DITTI v. 


Sir George Rankin.—In this case two 
appeals have been consolidated. Both 
arise out of proceedings which followed 
upon an Order in Council dated July 30, 
1928, made in Appeal No. 84 of 1927. 
They are brought by Musammat Vaishno 
Ditti, who, on April 10, 1923, filed her suit 
in the Court of the District Judge of 
Peshawar to establish her right to a quar- 
ter share in the property: left hy her 
maternal grandfsther Balmokand end his 
widow Musammat Kauran. Balmokand had 
died in 1906 leaving a widow and five 
daughters of whom one (Ramo) died with- 
cut issue,so that her share accrued to the 
others equally. The widow had dicd 
in 1909, 

The suit having succeeded before the 
District Judge was dismissed on appeal by 
the Judicial Commissioner, but by the 
Order in Council already mentioned the 
decree of the District Judge was restored 
“subject to the following modifications :— 
(a) that the appellant be granted a decree 
for a one-fourth share of the movable and 
immovable property, and (b) a decree for 
rendition of accounts as from June 23, 
1910, with respect to her share with 
rents, profils and interest with costs here 
andin the lower Appellate Court.” ‘The 
family belong to the community of Arora 
Sikhs. The original and substantive dis- 
pute was between the plaintiff and her 
mother’s three sisters. It turned upon the 
fact that the plaintiff's mother Nikko (who 
had died in 1911) had been married in 
the lifetime of her father, Balmokand. For 
this reason, it was contended. she took 
no share by inheritance, -her sisters being 
preferential heirs, The matter was com- 
plicated by the circumstances that Balmo- 
kand’s property had devolved upon his 
widow, that she had made a will aad that 
a compromise decree had been obtained 
in a previous suit before the District Judge. 
For the purposes of- the first of the two 
appeals now before the Board it is’ not 
necessary to say more than thatthe three 
daughters-of Balmokand—Rameshri, Ravelo 
and Lalo ~ whose interest it was to exclude 
the plaintiff, were impleaded by her 
suit. ; 
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Upon His Majesty's order being received in 
India it became the duty of the plaintiff to 
apply to the Court of the Judicial Commis- 
sioner to enforce it and the proper order to 
be made was an order transmitting it to the 
District Judge to be carried out so far as 
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regards costs and delivery of possession by - 


appropriate sleps under O. XXI and so 
far as regards the account by appropriate 
steps under O. XX, rr. 16 and 17 of the 
Civil Procedure Code. The language of 
tr. 15 and 16 of O. XLV is not, well adapt- 
ed to the case—by no means uncommon 
—of an Order in Council directing 
a remand or requiring further prcceedings 
to be taken by the trial Court as such 
before arriving ata final determination of 
the suit. The effect of the Order in 
Oouncil of July 30, 1928, so far as regards 
the direction for accounts was that of a 
preliminary decree and the same is true of 
the original decree of the District Judge, 
dated-June 10, 1924. Under the Code 
of 1908 the proceedings under a prelimi- 
nary decree for accounts to obtain a final 
decree for money are proceedings in the 
suit and are not proceedings in execution 
in the technical sense of that word as used 
in the Oode. 

On July 30, 1929, the appellant presented 
to the Court of the Judicial Commissioner 
an application under O. XLV, r. 1542). It 
asked for attachment of certain property 
for possession of her one-quarter share 
for payment of costs and for the taking of ac- 
counts. The application was meant and was 
treated as an execution application (though 
it was partly of a different character), and the 
order of February 7, 1930, was: “The 
application is made over 
Judge, Peshawar, for execution.” On Octo- 
ber 8, 1930, the District Judge directed 
delivery of possession of the immovables to 
be given under O. XXI, r. 35 (2) and took 
steps to realise the costs by attachment and 
to ascertain what movable property existed. 
He also directed that a Commissioner should 
take the accounts and report. On June 
27, 1932, the Commissioner reported that the 
appellant’s share of rents, profits, etc., was 
Rs. 65,243-4-5. Objections having been filed 
to this report, the Senior Subordinate Judge 
dealt with them and increased the sum due 
to the appellant to Rs. 71,493 4-5. This he 
did by order, dated August 17, 1932, and on 
the same date he recorded another order: 
“Arguments heard. Decree-holder is entitled 
to Rs. 71,493-4-5 vide order on file. Decree- 
holder to put up prayer by 29th and pay 
balance of court-fee.” It appears that the 


to the District. 
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appellant had paid court-fee on Rs. 44,250 
only, this being the sum at which she had 
valued her claim. On August 29, 1932, 
the matter wes adjourned to October 20, 
and on that date another judicial officer, 
acling as Senior Subordinate Judge, dis- 
missed the appellant's suit with cosis by 
reason that she had not by that time paid 
the additicnal court-fee. He purported to 
act under the second paragraph of s. 11 
of the Court Fees Act (VIL of 1870). A 
formal decree was drawn up dismissing 
the suit with costs and an appeal there- 
from to the Judicial Commissioner was 
dismissed on April 8, 1933. The appellant 
obtained from the Judicial Commissioner the 
usual certiticate under s. 1!U of the Code 
and on this matter comes before the Board 
as of right. 

Their Lordships are not of opinion that 
the order dismissing the appellant’s suit 
can be maintained. Section 11 of the Court 
Fees Act is as follows:— 

“In suits for mesne profits, or for immovable 
property and mesne profits, or for an account, if 
the profits or amount decreed are or is in excess of 
the profits claimed or the amount at which the 
plaintif valued the relief sought, the decree shall 
not be executed until the difference between the 
fee actually paid and the fee which would have 
been payable had the suit comprised the whole of 
the profits or amounts so decreed, shall have been 
paid to the proper officer. 

“Where the amount cf mesne profits is left 
to be ascertained in the course of the execution 
of the decree, ifthe profits so ascertained exceed 
the profits claimed, the further execution of the 
decree shall be stayed until the difference between 
the fee actually paid and the fee which would 
have been payable had the suit comprised the whole 
of the profits so ascertained, is paid. If the 
additional fee is not paid within such time as the 
Oourt shall fix, the suit shall be dismissed.” 

Upon this it seems clear that in cases 
within the first Paragrapah non-payment 
of the balance of court-fee merely post- 
pones the date on which the decree can 
be executed, while the second paragraph 
is only applicable “where the amount of 


‘ mesne protits is left to be asce:tained in 


the course of the execution of the decree.” 
Both Courts in India considered that the 
present case fell within the second para- 
graph, but the account directed by the 
Order in Council was not an account of 
mesne profits nor was it so described. It 
involved among other things an account 
of the sums received from a money-lending 
business. Moreover, the amount due to the 
plaintiff thereon was not “left to be ascer- 
tained in the course of the execution of 
the decree” a phrase which is explained 
by ss. 19v and 197 of the Code of 1859 
ef. ss. 47, 211, 212 of the Oode of 1882, 
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Ramgulam Sahu v. Chintaman Singh (1)) 
Acccrdingly the second paragraph of s. 1] 
gave no junsdiction to dismiss the appel- 
lant’s suit and before the Board this wag 
not contested. It was argued, however, that 
the concluding sentence of the Section 
applied to the cases mentioned in the first 
paragraph as well as to those governed 
by the second. This argument is contrar 
to Perianan Chetti v. Nagappa Mudahar 
(2) and was rejected by Sir Lawrence 
Jenkins, C. J. and Coxe, J. in Ganesh 
Chanira Mandal v. Piomotho Nath Ganguli 
11 Ind. Cas. 73 (3. A reference te 
the Act as printed by the Government 
printers and published in 1871 contirms 
this opinion, the sentence appearing as a 
part of the second paragraph Their Lord- 
ships, agreeing with these desision3, are 
of the opinion that the learned Subordi- 
nate Judge had no jurisdiction to make 
the order complained of. They are further 
of opinion that on the merits of the case 
the order was an improper one. That a 
suit in which the plaintiff had alread 
established her right to Rs, 71,493 and 
paid court-fee on Rs. 44,250 should be 
dismissed for default in payment to Goy- 
ernment of some 300 rupees is a result 
which may be tolerated as ultima ratio 
if it be the consequence of contumacy or 
wilful and persistent disregard of the tights 
of the defendants. But the order in the 
present case was made in no such circum- 
stances—indeed with a minimum of cjr- 
cumspection and no warning. The order 
of August 17, 1932, even if it limited a 
time of payment (which is not clear) was 
net a peremptory order and on August 
29, the adjournment to October 20 wag 
not a second order limiting a time for 
payment. At no time was there in existence 
an order fixing the amount and limiting 
a time for payment, still less was there 
a peremptory order on the footing that 
the plaintiff was in default. The statute 
does not forbid the Court to extend time 
for payment or require the Court to act 
unreasonably. Their Lordships are whol! y 
unable to regard the order as a reasonable 
one and on this ground also consider that 
it cannot be allowed to stand. 

The second matter raised by this con- 
solidated appeal comes before the Board 
by special leave granted by Order in 
Council dated July 25, 1931. The appel- 


(1) 5 Pat. 361 at p. 385; 93 Ind. Cag, 939: 

Pat, 49; 7 P L T 313; A 1 R 1926 Pas, 218 (P j (020) 
(2) 30 M 32; 16M L J 5432M I Tas ° °° ” 
(8) 11 Ind, Cas, 73, 
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lant’s purpose in this part of her appeal 
is to establish that two persons called 
Manmohan Singh and Sardar Kirpal Singh 
(sons of one Ganga Singh) are personally 
liable to her for the sums due as a result 
of the account directed by the Order in 
Council dated July 30, 1928 and for the 
costs thereby awarded. 

It may here be explained thatin 1911 
- Ganga Singh was appointed guardian of 
the property of Ravelo and Lalo under 
the Guardian and Wards Act (VIII of 1890). 
He died in 191t and on February 20, 
1917, the District Judge appointed his sons 
Manmohan and Kirpal as joint guardians 
in his stead.. Musammat Lalo having died 
on July 30, 1925, leaving two minor sons, 
Kirpal was on October 10, 1925, allowed 
by the District Judge to retire from the 
oifice of guardian, leaving Manmohan to 
act singly. Musammat Ltavelo came of age 
in 1929 and in that year Manmohan's 
guardianship of Lalo’s sons would appear 
to have been terminated. So far as 
appears both Manmohan and Kirpal are 
in a position to claim that accounts have 
been rendered by them and passed by 
the District Judge under the Act of 1890. 
Both attended before the Commissioner on 
the taking of accounts in the present case. 

It is necessary on this part of the case 
to review the history of the appellant's suit. 
Her original plaint of April 10, 1923, claim- 
ed a declaration only, and this having 
been held improper, she filed an amended 
plaint on November 26, 1923. By this Man- 
mohan and Kirpal were mentioned only 
as guardians of the minor defendants Lalo 
and Ravelo, but on December 20, 1923, an 
order was obtained making them defend- 
ants and they filed & written statement as 
such on January 24, 1924. The plaint 
claimed that they should account as having 
been trustees of the property of Balmokand 
and this they disputed, saying that they 
were guardians only and liable to account 
only as such. Issue No. 4 was framed : 
“Whether suit for account lies, and if so, 
against whom?” The District Judge in 
his judgment (June 10, 1924), answered 
this issue as follows : “Issue No. 4...All the 
income was distributed between the de- 
fendants and I don’t see any reason that 
the plaintiff ehould be deprived of bring- 
ing her suit against any ot them. They are 
equally responsible and I hold that the 
Plaintiff is entitled io bring a suit for 
rendition of accounts as against all the 
defendants.” The decree as drawn up and 
pigned by the learned Judge did not men- 
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tion the names of Manmohan or Kirpal as 
among the defendants, and the ordering 
portion was “that the plaintiff is granted 
a decree for one-fourth share of the immov- 
able property and a decree for rendition 
of accounts with respect to her share.” 
From this decree an appeal was taken to 
the Court of the Judicial Commissioner by 
the three daughters of Balmokand in which 
the plaintiff was the sole respondent. On 
August 26, 1925, the Judicial Commis- 
sioner’s Court allowed the appeal and dis- 
missed the suit with costs. Application 
for acertificate that the case was fit tobe 
taken on appeal to His Majesty was made 
by the plaintiff on November 15, 1925, by 
a petition headed: “Musammat Vaishno 
Ditti, wife of Surjan Singh v. Musammat 
Rameshri, wife 
and others” 
given in August 1926, intituled in like man- 
ner. Tne plaintiff by her case named 
and asked decree against Manmohan and 
Kirpal as well asthe daughters of Balmo- 
kand. The respoadents’ case was lodged 
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on behalf of the daughters and of Kirpal, 


but not Manmohan. The judgment of the 
Board in July 1928, was in no way directed 


to the question of the presence, the cha-- 


racter, or the liability of either Kirpal or 


Manmohan, but when the Registrar came 


to draw up the Order in Oouncil he found 
that there was adispute as to the parties 
to the appeal. To resolve this, as their Lord- 
ships would expect, he took the most care- 
ful steps. At the joint request of the soli- 


citors on each side he cabled to the Judi-- 


cial Commissioner for acertificate showing 
the names of the parties tothe appeal at 
the date of the order admitting the appeal 
(November 10, 1926). A certificate wasin 
due course recsived dated November. 16, 


1928, stating that the respondents to the. 


appeal were Rameshwari, Ravelo and the 
two minor sons. of Lalo—who had died 
while the appeal was pending before the 
Judicial Commissioner's Court—the three 
minors being underthe guardianship of 
Manmohan and Kirpal. This certificate 
was not given without hearing the parties. 
The Judicial Commissioner had before him 
learned Counsel fur the plaintiff-appellant 
who admitted that Manmohan and Kirpal 
were not parties to the Privy Council Ap- 
peal in their personal capacity but only 
as guardians of certain minors. The Order 
in Council was finally issued accordingly 
and no application to vary it was made 


till 1934 when special leave to bring the. 


present appeal was asked from the Board. 


of Manmohan Singh | 
and a certificate was duly ` 


eer 
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On July 18, 1932, however, it appears that 
the Subordinate Judge as the trial Court 
was asked to amend the decree of the 
District Judge dated June 10, 1924, by 
adding the names of Manmohan and Kirpal 
as defendants liable thereon. This here- 
fused on October 27, 1932, and on April 8, 
1933, the Judicial Commissioner dismissed 
the appellant's application in revision to 
have that order reversed. From this de- 
cision special leave to appeal has been 
given by His Majesty in Council, though 
no certificate was applied for in India. 

Their Lordships are by no means satis- 
fied from the judgment of the District 
Judge (June 10, 1924) on the fourth issue 
that he intended to hold Manmohan and 
Kirpal personally liable to the’ plaintiff 
and it is plain that he signed a formal dec- 
ree which had nosuch effect. Tndeed it 
would rather appear that he understood 
the contention of the defence to be that 
the major defendant only could be madé 
liable and that the rejection of this conclu- 
sion was all that he had in mind. This 
may have been a sad misapprehension 
but tocorrect it an appeal was necessary. 
Neither Manmohan nor Kirpal was made 
party tothe appeal in the Court’ of the 
Judicial Commissioner, and no mention of 
either is to be found in the grounds of 
appeal or other proceedings to obtain a 
certificate under s. 110 of the Code. The 
appellant's sulicitorsin England and Coun- 
sel in India acquiesced in the view em- 
bodied in the Judicial Commissioner's certi- 
ficate of November 16, 1928. Had they 
been minded to challenge it, it was open 
to them and it was their duty to make 
formal application to the Board in that 
behalf and for directions, if necessary, as 
to the taking of evidence. In their Lord- 
ships’ opinion it is out of the question that 
they should now permit the personal lia- 
bility of these two parties to be reagitated 
—a course which would involve recasting 
the decree of the District Judge and either 
re-hearing the appeals that ensued thereon 
or providing for new appeals to be now 
brought. The condition of the record in 
this case is certainly lamentable, and there 
can be no defence of the lax practice 
whereby the names of parties are not fully 
and properly entered in important docu- 
ments such as decrees and orders admitting 
appeals. But parties have the remedy in 
their own hands if the Court, fails to draw up 
orders properly and should apply at once 
to have them put right. The matter must 
now rest upon the terms of the Order in 
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Council of July 30, 1928. In 1937 it is too 
late to bring under liability persons 
who had escaped in 1924 and who have 
not been parties to the subsequent proceed- 
ings. 

On this view their Lordships find it 
unnecessary to discuss any further diffi- 
culties of procedure which may confront 
the appellant in asking the Board tore- 
verse the decision of the trial Judge 
refusing to amend the decree of June 10, 
1924. Her caseis in no way advanced 
by the factthatin spite of the terms of 
the Order in Council she sought to obtain 
relief thereunder against Manmohan and 
Kirpal. The respondents in their case 
complain that the appellant in obtaining 
special leave failed to disclose important 
facts and ask that upon this ground the 
appeal should be dismissed, but as their 
Lordships did not call upon the respondents’ 
Counsel to argue this branch cf the case, 
their complaint has not been established, 
and their Lordships do not treat the ap- 
pellant or her advisers as in fault on 
this account. 

Their Lordships regret, however, to find 
themselves obliged to complain of the case 
lodged on behalfof the appellant which 
enters at length into matters of accounting 
and contains charges and injurious sug- 
gestions against the respondents and 
against officials of the Courts in India. 
It is extravagant in length and displays a 
poor appreciation of what is required by 
the rules of the Board or likely to be use- 
ful for the decision of the appeal. Concise- 
ness is not always attained, but in this 
instance it is mot aimed at the sense 
of relevance being impaired by an un- 
due spirit of contention. The paper-book 
moreover, contains many documents of no 
possible utility upon the hearing of the 
appeal. Their Lordships are not satisfied 
with the explanation given at the bar 
and they find it necessary to take account 
of these matters in deciding upon the order * 
as to the costs of this appeal. 

In their Lordships’ view this consolidated 
appeal must be altogether dismissed as 
against the respondents Manmohan Singh 
and Sirdar Kirpal Singh. As against the 
remaining respondents, Musammat Rame- 
shri, Musanmat Ravelo and the two sons 
of Musammat Lalo (deceased) the appeal 
should be allowed so far as regards the 
order and decree of October 20, 1932, 
dismissing the suit and the order of the 
Courtof the Judicial Commissioner dated 
April 8, 1933, in affirmance thereof, These 
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should be set aside and there should be a 
direction that the trial Court do proceed to 
pass a final decree on the basis of the 
decision of the Subordinate Judge dated 
August 17, 1932, upon the objections to the 
Commissioner's report, it being open to 
any party to object to such decision by 
appeal from the final decree. Save as 


aforesaid ihis consolidated appeal should ` 


be dismissed. Their Lordships will humbly 
advise His Majesty accordingly. 

As the appellant has succeeded in setting 
aside the dismissal of her suit, she would 
ordinarily have been entitled to some 
costs of this appeal, but in view of the 
costs which her advisers have unnecessari- 
ly occasioned to the respondents and of the 
breach of rules jnvolved, their Lordships 
will make no order as to these costs. Tne 
appellant, however, will get from the res- 
pondents, other than Manmohan and Kir- 
pal, her costs of the appeal tothe Judicial 
Commissioner's Court against the Subordi- 
nate Judge's order of October 20, 1932, 
dismissing her suit. The final decree to be 
passed by the trial Court will deal with 
all questions of costs outstanding in that 
Court. 

i Order accordingly. 

Solicitors for the Appellant.— Messrs. Hy. 
S. L. Polak &Co. 

Solicitors for the Respondents.—Messrs. 
- Stanley, Johnson & Allen. 


PRIVY COUNCIL 
Appeal from the Lahore High Court 
` February 19, 1937 
Lorp ALNESS, Siz SHADI LAL AND SIR 
Qrorar RANKIN 
. MANGAL SINGH APPELLANT i 
VETSUS : 
EMP EROR—-RESPONDENT 
. Criminal trial—Evidence — Prosecution case based 
on circumstantial evidence establishing guilt of 
accused — Procedure — Practice — Privy Council — 
Criminal cases — Interference, when proper—Held, 
on evidence interference not warranted —Penal Code 
(Act XLV of 1860), ss, 302, 201—Charge for murder— 
Accused found guilty under s. 201 also — Proper 
avenue of approach in such cases stated—Question of 
offence under s, 201, when to be considered. 

Tn a case of murder where the prosecution case is 
based on circumstantial evidence, the cummulative 
effect of which establishes the guilt ofthe accused, 
having settled the legal criterion applicable to the 
case, viz., whether the evidence led would satisfy the 
jury beyond reasonable doubt of the guilt of the ac- 
cused—it is then for the- jury, or for the judge, if 
there isno jury, to say, whether, applying that ciiter- 
ion to the facts proved, the verdict should or should 
not be one of guilty. This is the law in England 
gnd the Courts in India have held the same view. 
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It is no part of the duty of the Board of the Judi- 
cial Committee in criminal cases to sit as a Court of 
Criminal Appeal, but only to correct what they 
regard as a miscarriage of justice, ifit has occurred, 
Where their Lordships are satisfied that there has 
been no miscarriage of justice in a case, and noth- 


‘ing which, in accordance with well-settled principles, 


would warrant their inte:ference with the judgment 
of the High Court, they will not interfere. Begu v. 
King-Emoperor (2), referred to. 

Held, on the evidence and having regard to its 


‘cumulative efiect, that the Courts in India were well- 


entitled to convict the appéllant of murder. , 

Where the accused is charged with murder bu 
he is also found guilty of an offence under s. 201, 
Penal Code, the proper avenue of approach is, first 
and foremost, to consider whether thecase under 
5. 802 of the Penal Code has been made out, If go, 
that is an end of the matter. If, on the other hand 
it is thought that the case under that section 
was not proved, then, and only then would it be 
proper to consider whether an offence under s. 201 
of the Penal Code had been established. 


~ Appeal from a judgment and order of ; 


the High Court of Judicature at Lahore 
dated April 27, 1936, reported as 167 Ind. 
Cas. 861. 


Mr. M. H. Rashid,for the Appellant. 
Mr. W. Wallach, for the Respondent. 


Lord Alness.—This is an appeal by 
special leave from a judgment and order 
of the High Court of Judicature at Lahore, 
dated April 27, 1936, which affirmed the 
conviction of the appellant and the sentence 
of death passed upon him by the Sessions 
Judge of Montgomery, dated February 13, 
1936. 

The following isa summary of the relevant 
facts:—One Narain Singh married a widow 
Musammat Harnam Kuar, whodied in or 
about the year 1931. The appellant is her 
son by a previous marriage. By her 
marriage with Narain Singh she had four 
sons, the eldest being Kartar Singh. After 
the death of Musammat Harnam Kaur, 
Narain Singh iidulged in a liaison with 
his widowed sister-in-law Musammat Basant 
Kaur. x 

In the early`part of October, 1935, 
Narain Singh disappeared from his home. 
Following upon a panchayat, searchers, 
including the appellant, were despatched 
with a view to finding the missing man. 
On October 13, the searchers, other than 
the appellant, returned unsuccessfully from 
the search. The appellant was not seen 
again till he was arrested on October 16. 
Another panchayat was meantime convened. 
Kartar Singh was questioned aslo his 
father’s whereabouts, and, in consequence 
of the disclosures made by him, informa- 
tion’ was lodged with the Police. 
Singh took the Police to a field’ which be- 


Kartar. 
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longed to Narain Singh, and there, after 
digging four feet or.thereby, the dead 
body of Narain Singh was found. 

The appellant and his half-brother, 
Kartar Singh, were tried, on February 11, 
1936, by the Sessions Judge, with the aid 
of four assessors, on the following charge:— 

“That you, on or about the 2-3 night of October 
1935, at 139/9-L did commit murder by intentionally 
causing the death of Nardin Singh and thereby 
committed an offence. punishable under s. 302 of the 
Indian Penal Code, and within Sessions cognizance,” 

Both the accused pleaded -not guilty, 
but led no evidence. At ‘the end of the 
trial the assessors held that the appéllant 
was guilty of murder, but thit Kartar 
Singh was not, though they were of opinion 
that, acting under the influence of--the 
appellant, he helped to dispose of the 
dead body of Narain Singh. On February. 
13, 193%, the learned Sessions. -Judge 
delivered judgment. He found the dppel+ 
Jant guilty of murder, and sentenced him 
to death. He found Kartar Singh guilty. 
of an cffence under s. 201 of the Indian 
Penal Uode, and sentenced him to three 
years’ rigorous imprisonment. 

Both the accused appealed {o the High 
Court at Lahoré, who after argument, 
dismissed the appeal, found the appellant 
guilty of the (murder charged against him 
and confirmed: the sentence or.death passed 
upon him by the. learned Sessions Judge. 
The High Court, -hovever, reduced the 
sentence on, Kartar Singh to one year’s 
rigorous imprisonment, and recommended 
that the Government should place -him in 
a Borstal or ‘other similar institution ‘to 
serve his sentence. . ji 

The appellant thereupon presented a 
petition to His Majesty in Council, asking 
for special leave to appeal against his 
conviction. and sentence. .On September, 
26, 1936, .the special leave sought was 
granted. The -appellant then -preferred 
this appeal, praying that the judgment of 
the High Court should be set aside, and 
that his conviction should’be quashed. 

Counsel for the parties-have been fully 
heard, and their ‘Lordships have carefully 
considered the case in light of the argu- 
ment submitted. Their Lordships have, 
in the result, already intimated that they 
would humbly -advise . His -Majesty -to 
refuse “the appeal‘and they ‘stated that 
they would give tbeir reasons for this 
course at a later stage. This they now 
propose to do. ; 

The case for the prosecution -is based 
on circumstantial evidence. “ The following 
pre the principal incidents, the cumulative 
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was contended and 


effect of which, it 
established the 


successfully contended, 
guilt of the appellant :— 

It was proved that the appellant had 
conceived. an enmity against the deceased 
because he was expending his income upon 
his paramour, Musammat Basant Kaur. 

It was further proved that the appellant 
was seen by two witnesses, on the night 
of the ‘alleged murder, digging in the 
rectangle of the field where the body of 
the deceased was subsequently discovered. 
Kartar Singh was standing by. To the 
two witnesses who observed them on this 
occasion the appellant explained that he 
was digging out the stump of a tree. 

It was also proved that the appellant, 
reading “from a postcard which he profes- 
sed -to have received, informed Musammat 
Basant -Kaur that Narain Singh was lying 
ill -at-the Akali Hospital at Amritsar, and 
that~she and Kartar Singh went there, 
upon receiving this information, only to 
find that Narain Singh had never been at 
the hospital. Musammat Basant Kaur asked 
‘the appellant for the postcard, but he stated 
that he had lost it. 

It was further proved thit there was 
human blood upon the appellant's loin cloth 
when he was arrested, although it had 
apparently been washed. 

Their Lordships are satisfied, upon this 
evidence—unexplained, as it - was—and, 
having -regard to its cumulative effect, that 
the Courts in India were well-entitled to 
convict the appellant of murder. As has 
frequently been stated by this Board, it is 
no part of- their duly to sit in such a case 
as this--as a Court of Criminal Appeal, 
but only to correct what they regard as a 
miscarriage of justice, if it has occurred, 
Reference- may’ again be made, in that con- 
nection, :-to -the observations of Vis- 
count’ Haldane in the case of Begu -v. 
King-Emperor (1). Their Lordships are 
satisfied -that there has been no miscarriage 
of justice in this case, and nothing which, 
in accordance with ‘well-settled principles, 
would warrant their interference with the 
judgment of the High Court at Lahore. 

Two further matters fall to be mentione- 
ed: The learned Sessions Judge in his judg- 
ment -proceeded in part upon a confession 
which was alleged to have been made by 
Kartar Singh, and which implicated the 


(1) 52T A191 at p 195; 88 Ind, Oas. 320 WN 
447; 48MLI 643; 41 O L J 437; 27 Bom. LR7 =; 
3 Pat L R95 Cr; A IR 1925 P O 130; 6 Lah. 226; 
23 A L J 636; (1925) M W N 4118;26 Or, L J 1059;7 Lah, 
YJ 32°; 800 WN 68k (P 0), 
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held that the -alleged confession was in- 
admissible in evidence, against the ap- 
pellant, and arrived at, their conclusion 
of his guilt independently of the confes- 
“Sion. Their Lordships, have followed the 
same course, and, being satistied that the 
evidence, dehors the alleged confession, 
was sufficient to warrant the conviction, of 
the appellant,- find it unnecessary to pro; 
nounce on the admissibility or inadmis- 
sibility of-the alleged confession, and they. 
abstain from doing so, Pie oo 
The second matter is this.. The High 
Court at Lahore appear to have thought 
that it had been held in-India that it was 
not in law open to a Court or. jury to 
convict the accused. of murder in such 
circumstances as:exist here.. Their Lord- 
ships have had the advantage of examining 
the Indian cases which, were supposed by the 
High Court to yield this inference, and they 
are clearly of opinion that it.is based on 
a misapprehension. Having. settled the 
legal criterion’ applicable.to such a case 
as this—viz., whether. the. evidence: led 


would satisfy the jury. beyond reasonable . 


doubt of the guilt of the accused—it is 
then for the jury, or-for the Judge, -if there 
be no, jury, to say. whether, applying that 
criterion to the facis proved, the verdict 
should or should not be one of guilty. . (ef 
Wills’. Circumstantial | Evidence, sixth 
edition, p. 31], r. 4). That, their Lords 
ships apprehend, is the law of..England 
to-day, and they cannot find, upon examina- 
tion, that the Courts in India have held 
or expressed a different view. | oe en 

Their Lordships should perhaps add that 
they have réached the conclusion : stated 
apart altogether from consideration -of the 
terms of s. £01 of the Indian Penal Code. 
-It appears to them that the proper avenue 
of approach in this case—particularly 
having regard to the structure of the charge 
— is, first and foremost, ty consider whether 
the case unders. 302 of. the Indian Penal 
Code has been made ‘out. If-so, that is 
an end of the matter. If, on the other 
hand, their Lordships thought that the 
case under that section was not. proved, 
then, and only then, would it be proper 
to consider whether an offence under s. 201 
of the Indian Penal Code had been esta- 


blished. ie 
ON, >:| V, Appeal dismissed.”. 
“ Solicitors for the "Appellants:—Mesars. 
Nehrad Co. - Fpenetler Messrs 
. Solicitors for the 
Solicitor, India Office. 


Respondents;—The 


yet 


MANNI LAL?, pM RROR (ALL) 
n A leka . ak pa nak Ss $ ý 
appellant in -the murder. The High Court ` 


168 10 
7 (ALLAHABAD HIGH COURT 
; Full Bench 
Oriminal Revision Application No. 421 
- of 1936 hae 
January 7, 1937. 
SULAIMAN, O.-J., Niamat ULLAH AND 
_ BENNET, JJ.- - 
MANNI LAL—APPLICANT 
- veTSUS 
‘“EMPEROR—Opposits Party : fo 
` Criminal Procedure Code (Act V of 1898), ss. 476, 
416-B—Court hearing appeal’ under s,-476-B—Whe- 
ther can take evidence for proper decision of appeal 
before it—Such Court, if can remand case for fur- 
ther enidence—Criminal trial~Inherent powers ~— 
Exercise of, by Appellate Court—S. 476, if self- 
contained—Scope of 85. 476 and 476-B, i ; 
' A Court hearing an appeal under s, 476-B; Orimi- 
nal Procedure Code, can take evidence for a proper 
decision of the appeal before it and. it cannot set 
aside the order of the Court of first instance making 
a complaint or refusing to-make one, and remand’ 
the case to that Court’ for further evidence being: 
fren ind the case being decided afresh.’ [p. 440; 
_ Per Sulaiman, Ç. J.—An Appellate Court cannot in- 
voke the aid of its‘inberant jurisdiction in ordering a 
Subordinate Court to do something in a:case. In the 
first place,-new catégories of inherent jurisdiction 
should not be.invented; particularly if prior to 1923 
no appeal was at all permissible, In the second 
place, the inherent jurisdiction is generally confined. 
to the proceedings before the Appellate Court and 


~ does not include. an authority to-isshe orders to the: 


Court below directing it to do something in the case., 
If such inherent powers were invoked, then the pro- 
visións of the Code would become quite’ unneces- 
sary. Inre Chilukuri Ramayya (1) and Subbesaré v. 
Emperor (2), dissented from. [p, 435, col.-2.] - 
. An Appellate Court when acting under s. -476-B, 
Criminal Procedure Oode, cannét invoke the ‘inherent, 
powers conferred on the Appellate Court when hearing 
an appeal from acquittal or appeal from conviction of 


appeal from any other order and has not got ample - 


power to remand the case for further enquiry.. 
Surendranath Maiti v: Sushil’ Kumar Chakravarty 
(8), dissented from. [p. 437, col. 1.) 7 ` 
< Section 476, Oriminal Procedure Oode, is self-con- 
tained and does not stand in need of being supple- 
mented by other provisions of the Oode of Criminal. 
Procedure. It is open tothe Appellate Court when’ 
it finds that the Subordinate Court hag not made a 
proper enquiry to'report the matter to the High 
Ooart on its revisional.side-and in such special 
cases the High Court can pass any orders that it 
considers just and fit. In such casés the High Court 
would have” before itythe opinion of the first Court 
as well as of the Appellate Court and would be able 
to decide whether fresh evidence should be’ taken 
or not and whether a iresh enquiry should or should: 
not be ordered. [p 489, col. 2.] | A 
_ Or. R. App. from an order of the Sessions 
Judge, Cawnpore, dated April 28, 1936.. - 
. Mr. E. V. David, forthe Applicant. —— 
Mr. Shah Jamil Alam, for the Opposite 
Partys ni: ie es 
< Assistant Government Advocate, for the 
Crown. © | a 
- Sulaiman, C.. J.—The question ‘that 
arises in this.case is whether the language 


ao 


f 


1937 .. 


of the various provisions -of the Code of 
Criminal Procedure justify an inference that 
an Appellate Court when hearing an appeal 
under s. 476-B has the power to remand 
the case for further evidence to be taken 
or itself take further ` evidence. Before 
1923 when the previous Code of Criminal 
Procedure was in force, there was no ap- 
peal provided from an order under s. i76-B, 
Criminal Procedure Code. The Legis- 
lature apparently thought that when there 
is a question whether prosecution should 
be ordered or not, the first Court which 
had examined the entire evidence should be 
the sole Judge. It is not necessary that 
there should be aright of appeal in every 
case, particularly when there is no final 
order convicting or acquitting the accused 
but merely a complaint in a case fit for 
further enquiry. The policy was some- 
what changed by the amendment of 1923, 
while sanction to a complainant has been 
abolished, a right of appeal has been given. 
Now the Legislature might think that thé 
Appellate Court should have all powers for 


taking fresh evidence, for remanding the. 


case, for ordering a re-trial, etc. or it 
may -consider that the question is merely 
one of filing a complaint in a Criminal 
Court ot withdrawing such as complaint, the 
Appellate Court should not possess the 
widest > powers, but its final opinion should 
be confined to the evidence and matérials 
already on the record. 1 do not think that 
either view is necessarily absurd. One has 
therefore to see’ whether‘ all the powers 
have been conferred on thé ‘Appéllate 
Court. i Ar 
“There has undoubtedly been a great 
conflict of opinion in the various High 
Courts. Some Judges have held that the 
Appellate Court's powers. are strictly res- 
tricted, and others have’ said that the 
powers are wider; ` but the Judges who 
have taken the’ view that the Appellate 
Court has wider powers have felt consi- 
derable difficulty in finding’ the true basis 
for it and in relying on particular sections 
of the Oode. The‘shortest cut has been 
adopted by some Courts which have held 
that an Appellate Court has an inherent 
power to make any order it thinks just and 
that- accordingly it can do anything it 
thinks fit. lt has been held by a Division 
Bench of the Madras Iligh Oourt in 
In re Chilukuri Ramayya (1), following’ an 
earlier case of that Court that the Ap- 


(1) AIR 1933 Mad. 67; 110 Ind. Cas, 323; (1933) Or. 
Cas, 80; 33 Cr. L J 960; 56 M 157; 63 M L J 370; (1932) 
M WN 1081; 36 L W960. . 


t. 


MANNÍ LAL V. RMPEROR (ALL) .. 


“Bench of 


posite: party. It was the identity of 


435 


pellate Court has power of remand and also 
summary dismissal in such cases. A somewhat 
similar view has been expressed by a Division 
the same Court under the old 
Code in Subbesariv. Emperor (2). With 
great respect, I donot think that an Ap- 


pellate Court can invoke the aid of its 


inherent jurisdiction in ordering a Subor- 
dinate Court todo something in a case. 
In the first place, new categories of inher- 
ent jurisdiction should not be invented; 
particularly if prior to 1923 no appeal 
was at all permissible. In the second 


‘place, the inherent jurisdiction is generally 


confined tothe proceedings before the Ap- 
pellate Court and does not include an autho- 
rity to issue orders to the Court below 
directing itto do something in the case. 
If such inherent powers were invoked, then 
the provisions of the Code would become 
quite unnecessary. Before examining the 
provisions of s. 476 itself, it may be 
convenient to consider whether the other 
sections of the Code at all apply. The order 
of the learned Sessions Judge is inthe 


following words: A 

SI return the case tothe learned Magistrate, who 
willtake evidence on this question whether there 
were two separate Mohammad Ishaqs or they were 
one and the same and willthen prosecute or refrain 
from prosecuting on a consideration of this evidence. 

It seems to me that on the merits 
themselves the order is not correct. A mere 
finding as to whether there were two 


separate Mohammad Ishaqs or only one may 


‘not be absolutely conclusive, unless the 


learned Judge intended that if it were 


-established that there were two Mohammad 
-Ishags, then there would be some doubt 


and he would not make the complaint. It 


-seems ihat the existence of two Mohammad 


Ishags was- perhaps admitted by the ne 
e 


person which was in question. Now the 
power to order enquiry is conferred on a 


-Bessions Judge by s. 436, Criminal Procedure 
Code. T} 


That section is limited to particular 
casés mentioned therein; and therefore the 


-authority conferred by it cannot be exer- 


cised when. dealing. with other cases. I 


-am quite unable to hold that the learned 


Sessions Judge had any power to order 
inquiry under this section when he is hear- 


‘ing an appeal under s. 176-B. 


We next come to Chap. XXXI of the 


“Code, as. to the applicability of which there 


is a wide divergence of opinion in the 
various High Courts. Now s. 404 refers to 
appeals from any judgment or order of + 

(2) 44 M 47; 61 Ind, Cas. 228; A I R 1921 Mad, 453; 
92 Gr. L J 372; 12 L W 605. 
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Criminal Court, except as provided for by 
this Ocde or by any other law for the 
time being in force. Thus there are three 
classes of appeals contemplated namely: 


(a) appeals under Chap. XXXI; (b) under ' 


other sections of the Code; and (c) by any 
other law. But all such appeals are appeals 
from either judgment or order, and of a 
Oriminal Court, and not of a Civil or Revenue 
. Court. Some of the sections of Chap XXXI, 
are no doubt generally worded and it may 
well be‘ urged that they are applicable to 
all classes of appeals. Thus I need not 
for the present quarrel with the view 
taken in Patna and Calcutta that s. 421, 
Criminal Procedure Code, applies to appeals 
under s. 476-B also: , See Baidyanath Girt 
v.. Emperor (3), and Mohammad Boyetulla 
v. Emperor (4). 


The next question is whether s. 428, 
Oriminal Procedure Code, can apply to an 
appeal under s. 476-B. The opening words 
of the section are ‘in dealing with any 
appeal under this chapter”. Those words 
to my mind clearly show-that the section 
refers to’ appeals under this chapter, and 
there are- several -sections in this chapter 
which provide for suth ‘appeals. That sec- 
‘tion in ‘terms ‘would not be applicable to 
an appeal which is filed under some other 
chapter of the Code. -It is significant that 
only two sections, namely ss. 428 -and 431 
contain the-words “appeal under this 
chapter* and noother section of Chap. 
XXXI, contains such words. I am there- 
fore of the opinion that the Legislature 
has advisedly used those words in these 
two particular sections in order to restrict 
the scope of these sections and has not used 
those words in the other sections of this 
chapter. Now an appeal under s. 476-B,.is 
provided therein and is not an appeal 
under Chap. XXXI, at all. I am, therefore, 
strongly of opinion thats. 428 cannot ap- 
ply. On this point there is undoubtedly a 
preponderance of authority. Jt has been 
held by the Full Bench of the Lahore High 
Court ia Dhanpat Rai v, Balak Ram 
(b), Mendi Lalv. Ram Adhin (6), and 


(8) AIR 1931 Pat. 144; 131 Ind, Cas, 536; (1931) Cr, 
Cas. 360; 32 Or. L J 735; 12 P L T 336; Ind. Rul. 
(1931) Pat. 216. 

(4) A I R 1931 Oal. 3; 129 Ind. Cas, 317; (1931) Cr. 
Cas, 35; 32 Cr, LJ 325; 58 O 402; 34 O W N 923; Ind. 
Rul. (1931) Oal. 157, 

(5) A I R 1931 Lah. 761; 135 Ind. Cas, 594; (1981) Or. 
Cas. 1065; 33 Or. L J 178; 33 P L R 558; 18 Lah, 342; 
Jnd. Rul, (1932) Lah, 130, - g 

(6) A I R1935 Oodh 59; 153 Ind, Gas, 104; (1935) 
Cr, Cas, 118; 86 Or. L J 254; 10 Luck, 335110 WN 
459; 7 R O 291; 193. OL R 949, d 
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Krishna Reddy v. Emperor (7), that s. 428 
applies toan appeal under Chap. AKAL 
only, and not to appeals, under other sec- 
tions of the Code. a 

It may here be pointed out that there-are 
other sections outside Chap. XX XI, which 
also provide for appeals. Section 250, sub: 
s. (3) allows an appeal from an order under 
that section, but. does not lay down any 
procedure for such appeals. Similarly 
s. 443, sub-s. (2) allows an appeal and lays 
down no particular provisions with regard 
toit, Again s. 515, makes orders passed 
under s, 514 appealable, but lays down 
no special provisions for appeals. On the 
other hand s. 486, which cccurs in the 
same Oh. XX XV, in which s.476 occurs, also 
provides for an appeal and contains a 
special sub-s. (2), to the éffect that : 

“The provisions of Ch. XXXI. shall,'so far as they 
are applicable, apply to appeals undér this secticn, 
and the Appellate Court may later on reverse the 
finding, or reduce or reverse the sentence arpeale 
against. à ; Kl 

This shows, to my mind, that the Legis- 
lature thought that but for.thissub-s, (2), the 
provisions of Ch. XXXI, would ‘not, have 
been applicable ; and the-Legislature,!heie- 
fore, thought it necessary to miake a spe- 
cial provision applying that chapter to ep- 
peals under this section. The Legislature 
has, however, refrained frem laying duwn 
a similar provision in s. 4.6. We rext 
‘come tos, 423. It first gives an Appellate 
Court power to dismiss the appeal. That 
portico is general and it, may well be 
argued that it applies to s. 476, as well. 
But it lays down fcur categories of orders 
which it can pass: (a) Applies to cases, 
where there isan appeal from an. crder 
of ecquittal. (b) Applies ‘to cases where 
there is an appeal from a. conviction. It 
seems to me that neither of those two 
categories can apply to appeals under 
s. 476, as there has neither been an acquit- 
tal nor conviction. (e) Applies to appeals- 
frcm any other order. In the first, place, , 
I am not prepared to hold that. when a 
ccmplaint has been made by the first 
Court under s. 476, it has made any ‘order’ 
at all. The word ‘order’ is not mentioned 
in s. 476. All thatit says is that a Court 
may record a finding and make.a complaint. . 
I am, therefore, not prepared to hold that 
the recording of a finding or the making. 
of a ccmplaint under s. 476 (1), amounts to 
an ‘order’ within the meaning of s. 423- (e). 
In the second place it is significant that 
the power of ‘the Appellate Court “undér. 


(7) 33 M 90; 5 Ind, Cas, 881; 11-Or, L “J .280;-20 M 
L AQ 
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(e) is very much restricted. It can only 
alter or. reverse such order. In the earlier 
categories (a) and b), the Court could not 
only reverse or alter the order, but could 
also direct that the accused. be re-tried cr 
conmitted for trial. There is no such analo- 
gous provision in (e). The section.does nct 
gay that the Oourt may alter or reverse such 
order and direct the original Court to en- 
quire into the matter afresh or start pro- 
ceeding de novo. I am, therefore. unable 
to read’ in (e) a. power to order a fresh en- 
quiry. Taat sub-section deals with the 
powers of the Appellate Court and lays 
down what it itself can do and does not pro- 
vide that it can order the Subordinate. Court 
also to do something’ other than what it 
has. already done. Las:ly (d) authorizes 
the Court to make any amendment or any: 
consequential or incidental order. that may 
be just or proper. 

I am unable to hold that ordering: a 
fresh enquiry or taking fresh evidence 
amounts .either to ‘amendment’ of any order 
or any ‘consequential’ or ‘incidental’ order. 
They, tomy mind, refer to orders which 
the Appellate Court would necessarily or- 
as.a matter of course ‘pass, for instance, on, 
acquittal ; it may order that the fine,ié paid, 
be refunded:or it may pass an order under 
s. 519-A regarding the disposal of pro- 
perty and so on. Had it been intended 
that these words are wide enough to cover- 
the case of ordering fresh enquiry: de novo, 
then there would have been n> need to 
mention a re-trialin (a), and (b) because 
such a power..would have been. already. 
covered by (d). It seems to me that when in 
(a) and (b) there is a special provision for 
ordering re-trial, then that provision, is 
not intended io be included in the conse- 
quential or incidental. order mentioned in 
(d), much less. wou'd I hold that this in- 
cludes a power to’ take fresh evidenca, If 
that were. so, ‘there would be no need, to 
make a special provision for it in s. 423, 
and to restrict itto.appeals under Ch. XXXI, 
I, therefore, think that it wou'd be strain- 
ing the language of these sub-sections -to 
hold that an App2llate Qourt when acting 
under s. 476-B, can invoke. the powers 
conferred on the Appellate Court when 
hearing an appeal from conviction cr ap» 
peal from, any other order. J, therefore, 
regret thai | am unable to agree with the 
view expressed.in Surrendranath Maiti v. 
Sushil Kumar-Chakravarti (8), that an Ap- 

(8) 59 O 68; 134 Ind, Oas. 1033; A I R 1931 Cal. 
804; (1931) Cr, Cas. 756; 33 Cr, L J 38; 350W N 776; 
Ind, Rul (1932) Gal. 23. .. Ga Ng ag ed 
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pellate Court under 8, 476-B, has ample 
power to remand the case for fur- 
ther enquiry. We now have to exa- 
mine the language of s. 476 itself, in order 
to see whether that section confers any 
such powers. It has already been pointed 
out that-although ss. 476 and 486 occur in 
the same Chap. XXXV and provide for 
appeals, the Legislature has taken special 
care to provide in s. 486 (2) that : 

“The provisions of Chap. XXXI shall so far as they 
are appliable apply to appeals under this section 

' It has deliberately refrained from add- 
ing any such sub-section to 8.476. The 
obvious reason is thst s. 486 does not lay 
dawn any special procedure for appeals, 
whereas s. 476 does. It, therefore, seems 
tome that the Legislature intended that 
8.476 should be self-contained. The ob- 
vious reason is thatthere isno finalily in 
s..476, Either a complaint is filed in which 
case. the Criminal Court will investigate 
the matter and pass final orders ; or the 
Court, has: merely declined to take any 
steps for prosecution, not considering it to 
be a fit case, in which case there may not 
be any serious wrong. The first point to 
note about s.476 is that it applies not only 
to- Criminal Courts but also to Civil and 
Revenus Courts. It would be inappropriate 
tomake Chap, KAKI applicable toa Civil 
or Revenue Court which are governed by 
a separate Code. It is, therefore, only pro- 
per that, s. 476 should be self contained and 
the Appellate Court when acting under it 
should not have to rely on any chapter 
applicable specially to Criminal Courts, 
which is not applicable to such Civil or 
Revenue Sourts. I would, therefore, expect 
to. find ins. 4764 complete provision de- 
fining the powers of first as well as Appel- 
late Court. Tae second thing to note is 
that sub-s, (1) really consists of two parts, 
the first dealing with the recording of a 
finding to the.effect that it is expedient in the 
interests of justice that an enquiry should 
be. made and MAKE 5 complaint thereof. 
The second portion deals with what is to 
happen when it makes a complaint. The 
Court then is to forward the. complaint 
signed by it to a Magistrate and may take 
sufficient security for the appearance of 
the. accused and send the accused in eus- 
tody. to such Magistrate and may bind 
over any person, to. give evidence before 
such Magistrate. Sub-sections (2) and (3) 
provide what the Magistrate is to do when 
such complaint is received. It is necessary 
to bear in mind these two parts of sub-s, 
(1) as their relevancy would be appareng 
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when we examine the next sections. It is 
further necessary to bearin mind the fact 
that in the first part of sub-s. (1) power to 
make a preliminary enquiry before the 
finding is recorded is expressly conferred. 
The first part deals with the proceedings 
up to the making of the complaint, and 
the second part with the proceeding con- 
sequent thereupon: Section 476-A deals 
with a case where the first Court has neither 
made acomplaint nor rejected any appli- 
cation for making sucha complaint. The 
matter, therefore, comes up almost for the 
first time before the superior Court. There has 
been no definite order passed so’ far. It is 
the Appellate Court which is to pass a 
definite order for the first time. The open- 
ing provisions as well as the concluding 
provisions of the section are noteworthy. The 
opening provisions lay down that the power 
conferred bys. 476, sub-s. (1) may be ex- 
ercised by such superior Court. The con- 

eluding portion provides : 

“Where the superior Court makes such complaint, 
the provisions of s, 476 shall apply accordingly.” 

The opening portions confer jurisdiction 
on the superior Court and invest it with all 
powers which can be exercised under 
8. 476 (1) without any exception. The con- 
cluding portions, on the other hand, refer 
tothe provisions of s, 476 where the supe- 
rior Court makes such complaint. The 
last words do not say that the superior Court 
isto make an inquiry. It, therefore, fol- 
lows to my mind that the concluding portion 
deals with the provisions of 5, 476 (1) con- 
tained in the second part of it and to (2) 
and (3) which come into operation when 
the complaint is made. As regards the 
second portion, there no longer is any 
question of any preliminary inquiry. It 
follows that under s. 476-A the Court's 
powers to make an inquiry and then to 
record a finding and then make a com- 


` plaint are conferred upon it by virtue of- 


the opening words which refer to s. 476, 
sub-s, (1) and not 
cluding words which say that the provisions 
of s.476 would be applicable where the 
Oourt makes a complaint. The power of the 
Court to make an inquiry, record a finding 
and make a complaint is one thing and 
the applicability of s. 476 where a com- 
plaint is made, is anotherthing. The next 
important thing is that s. 476-B applies 
to cases where a superior Court hears 
‘an appeal. That is an occasion .where the 
matter has already been considered by 
the original Court and comes: up for 
te-consideration before a higher Oourt, 
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The Legislature has refrained from re- 
producing the opening words of s. 476-A. 
in the section. There are no words which 
say that the Appellate Court shall exercise 
the powers conferred by s. 476, sab-s. (1) as 
s. 476-A provides. It is altogether silent 
regarding this. On the other hand, it 
repeats the concluding words of: s. 476-A 
and. provides that 
“and if it makes such complaint, 

that section shall apply accordingly.” 
- It seems to me that these provisions relate 
to the proceedings consequent upon the 
making of the complaint and : not to those 
antecedent to it. They cannot, therefore, 
cover the power to make an inquiry which 
must precede the making of the complaint. 
Iam unable to hold that the words “if it 
makes such complaint" must be interpreted 
as meaning while itis considering whether 
it should or should not make a complaint. 
The words tomy mind mean where it finds 
that it should make a complaint, 4, e. has: 
decided to make a complaint. Nor do-I 
think that the words, “itself make the 
complaint which the Subordinate Court’ 
might have made under s. 476" include the 
power to take fresh evidence in appeal in 
the form of another inquiry. ‘That sentence 
Tefers to the making of the complaint 
which the original Court would have done 
and not to the making of a preliminary, 
inquiry or taking fresh evidence. Section: 
476-B confers limited. powers on the superior 


Court, namely é : D 

“may thereupon, after notico to the parties con- 
cerned, direct the withdrawal of the complaint, 
or, as the case may be, itself make the complaint, 
ete.” - : 


the provisions of 


That is to say, it has power of reversal 
and can withdraw a complaint where the 
Subordinate Court has made it, or can make 
a complaint itself when the Subordinate 
Court has not done so. Those words, in my. 
opinion, donot indicate that the Appellate 
Court should hold another inquiry, take 
fresh evidence and then after weighing such 
evidence come to a different conclusion, 
The idea seéms to bethat the superior 
Court should revise. the opinion of the 
Subordinate Court on the: materials as they 
are on the record. Had it been intended: 
that the Appellate Court should have all the 
powers conferred on such Courts by 
Chap. XXXI, one would have expected to. 
find the opening words of s. 476-A reproduc- 
ed or a'sub-section added to it as ins. 486. 
After all, the superior Court is not to record ` 
a final finding as to the guilt or innocence 
of the accused. It has merely to see 
whether there is a prima facie case for an` 
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inquiry by a Criminal . Court. For such 
purposes the materials on tae record may 
well be sufficient. 
“In some cases much emphasis has been. 
laid on the omission in s 476-B of words 
indicating that the Court may summarily 
dismiss the appeal without issuing notice. 
I quite agree that where the Court is pre- 
pared to dismiss the appeal summarily, it 
need not issue notice tothe opposite party. 
The words “may thereupon, after notice to 
the parties concerned, etc.”,. mean that 
notice is necessary only where the Court 
is going to reverse the decision. The mean- 
ing would have been different, if the words 
had been “after notice to the parties con- 
cerned, may direct the withdrawal, etc.” 


do not think that the words as they stand - 
make it incumbent’ upon the Appellate - 


Court to issue notice to the opposite party 
even where it is prepared to dismiss the 
appeal summarily. Tt seems to me that 
when the reversal of the order of the 
Subordinate Court is discretionary, as the 
word “may” indicates, the power of dis- 
missing the appeal is necessarily implied in 
s: 476. But even if such power were not 
implied in this very section, then by a 
stretch of the language s. 421 can be made 
applicable to it, and even the opening words 
of s. 423 may be applied because these 
provisions are not confined to appeals under 
Chap. XXXI, norin fact even to appeals 
from an “order”. But personally I am of the 
opinion that the power of summary dis- 


missal is necessarily implied in s. 476-B . 


when it is made optional to the superior 
Court to reverse the order or not. ~œ 

If we were to hold that .s. 476 is not self- 
contained, and Chap. XXXI, Criminal 
Procedure Code is ipso facto applicable 
because an appeal has been preferred from 
a Oriminal Court, it may follow that, in the 
case of an appeal from a Civil Oourt, 
O. XLI, Civil Procedure Code would be 
automatically applicable and another ap- 
propriate procedure in the case of .an 
appeal from a Revenue Court, If 0. XLI, 
Oivil Procedure Code, were to be applicable, 
provisions for the ‘demanding of security 
for costs and other incongruent provisions 
like sending down an issue and the addition 
of parties may.-have to be. invoked in it. 
Again, different High .Oouris would from 
time to time amend the rules and change the 
provisions. I very ‘mach doubt if the 
Legislature intended that” an Appellate 
Court hearing an appeal under s. 476-B 


should have different powers accordingly as, 


it-is hearing an appeal.from a Subordi- 
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nate Oriminal, Civil or Revenue Court: 
As 8.476 is applicable to all such Courts 
there is all the greater reason that 16 
should be self-contained, and not stand in 


need. of being supplemented by | other 


provisions of the Code of Criminal Proce 
dure, ` E MA 

It is open to the Appellate Court , when 
it finds that the Subordinate Oourt has not 
made a proper enquiry to report the matter 
to the High Court on its revisional side 
and in such special cases the High Oourt 
can pass any orders that it considers just 
and fit. In such cases the High Court 
would have before it the opinion of the 
first Court as well as of the Appellate Court 


I and would be able to decide whether fresh 


evidence should be taken or not and 
whether a fresh enquiry should or should 
not be ordered. In my opinion, B _ 489, 
Criminal Procedure Oode is very wide in its 
scope and confers upon the High Court all 
powers which are conferred on a Court of 
appeal by ss. 423, 426, 427, 428 and also 338. 
When a revision comes up before the High 
Court, thére is no appeal from an order of 
acquittal,nor is there any appeal from an 
order of conviction, nor necessarily an 
appeal from any other ‘order as a revision 


5 d Q 
“may be from a ‘case’ or any ‘proceeding’. 


In such a revision the High Court is entitled 
to exercise all the powers conferred under 
(a), (b), (c) and (d) of s. 423, although it is 
really not hearing any appeal at all. That 
this is so, is obvious from the fact that 
s. 439, sub-s. (4) lays down that the High 
Court shall not convert a finding of 
acquittal into one of conviction. This 
provision implies that, but for this excep- 
tion, the Court in revision would have 
exercised the power conferred on an 
Appellate Court in an appeal from an order 
of acquittal as well. Ihave, therefore, no 
hesitation in saying that the High Court on 
its revisional side has all such implied 
powers. The Appellate Court can refer the 
matter tothe High Court, and the High 
Court on a consideration of Pore te 
hearing the parties concerned, 11 necessary, 
can ae aa order that it thinks fit. I 
am, therefore, of the opinion that by enact- 
ing s. 476-B the Legislature did not intend 
to confer on the Appellate Court the powers 
conferred by ss. 423 and 428, Oriminal 
Procedure Code. a , 
Apart from specific provision there is no 
general power vested in an Appellate Court 
to admit fresh evidence. This is negatived 
by the ruling of their Lordships of the Privy , 
Council in Parsotim Thakur v. Lal Mohar 
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Thakur (9). It must, however, be conceded 


- that s. 540 occurs in this Code and empowers- 


any Court at any stage of a proceeding to 
summon sny person and examine- him asa 
witness. There is.certainly nothing in the 
language cf this section which-would prevent 
an Appellate Criminal: Court hearing an 
appeal under s. 476-B from examining a 
witress under this recticn. I am, therefore, 
prepared to hold that tke learned Sessions 
Judge would have power under this section 
to examine witnesses if he so liked; but, in 


my opinion, he had no jurisdiction: to return: 


the case tothe Magistrate with direction to 
take evidence and then to dispose of the. 
matter afresh. 

Niamat Ullah, J.—Two questions have 
been referred to this Full Bench. The first 
is, whether a Court hearing an appeal under 
s. 476-B, Criminal Procedure Code, can take: 
evidence for a proper decision of the appeal 
before it, and the second is whether it can 
set aside- ihe order of the Court of first 
instance making a complaint or refusing 
to make one, and remand thé case to that 
Court for further evidence being taken 
and the case- being decided afresh: It is 
contended by learned -Counsel `- for the 
applicant that the Appellate Court can do 
neither. If- these questions have to be 
answered ou the language of ss. 476, 476-A 
and 476-B, Criminal Procedure Code, there 
is no doubt that a good deal can be said 
for and against ihe view contended for; 
but in my opinion those sections should be 
taken wilh other par's of the Criminal 
Procedure Code or the Civil Procedure Code, 
whichever may be applicable according as 
the case arises from criminal or civil prc- 
ceedings. 

Section 476, Criminal Procedure- Code 
empowers ‘a Civil, Revenue or. Criminal 
Court, where it is of opinion that it is 
expedient in the interests of justice that an 
enquiry should be made into any offence 
referred to in s. 195 (1), el. (b) or cl. (c), 
which appears to have been committed in or 
in relation to a proceeding in that Court, to 
record a finding to that effect after such 
preliminary enquiry as it may think neces- 
sary ‘and to-‘make a complaint thereof in 
writing. The section also empowers the Court 
to take sufficient security for thé appearance 
of the accused before a Magistrate having 
jurisdiction, or if the offence.is -non- 
cognizable, may send the accused‘in -cus- 

(9) (1931) A L J 516; 132. Ind. Oas..721; A IR 1931 
P O 143; 58 IA 254; 10 Pat, 654;. 33 Bom, LR 1015; 
35 O W N 786; Ind. Rul. eet P 0,209; 34. L W 76; 
öt OL 91; 12 P LT 638; (1931) M W N 929; 61 M L 
Jis P. Ck o EAE s 
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tody to such Magistrate and may bind 
over any person to appear and give evi- 
denċe before such Magistrate. It is per- 
fectly clear that, in taking action under 
that section the Court may take evidence 
and record a finding before making a 
complaint. Section 476-A _ extends the 
power of making a complaint to a ‘Court 
to which the Civil Revenve or. Criminal 
Court, referred io ins. 476, is subordinate 
where the Subordinate Court has not made 
a complaint or refused to make one, but 
does not expressly mention the power. to 
make a preliminary. enquiry’ and record. 
a finding before making a complaint, unless 
the last sentence, namely 

“and where the superior Court make such com- 


piin, the provisions of s. 476 shall apply accord- 


1 
(alun sach a power. Section 476-B, 
allows an appeal by an aggrieved person, 
where a Civil, Revenue or-Criminal Court 
has made, or refused tomake a complaint 
under s. 476-ors. 476-A, and the superior 
Court is empowered to direct the with- 
drawal of the complaint or itself to make 
the - complaint which the Subordinate 
Court might have made. Like s. 476-A, . 
this section also ends with the sentence 

“and if itmakes such complaint the provisions s. 476 
shall apply accordingly”. fae A 

It is argued that a Court hearing an 
appeal under s. 476-B must decide, on the 
record before it, whether the .complaint, 
made by the Subordinate.Court should be 
withdrawn or the Appellate Court should 
make a complaint, as the case may be, 
and that it is not open to.the Appellate 
Court either to take additional evidence 
or, to remit the case to the subordinate 
Court for further evidence and fresh 
decision. Itis pointed out that the sen- 
tence: ; 

“And if it makes such complaint, the provisions of 
8.476 shall apply accordingly,” - 
merely refers to the latter part of s. 476 
empowering the Court to take sufficient 
security forthe appearance of the accused 
Magistrate or to send the 
accused. in custody to such Magistrate and 
bind over any person to ippear and give 
evidence before such Magistrate. It is. 
said that this isthe only procedure’ which 
is relevant aftera complaint is made. In . 
other words, it is argued, the words “If it 
makes such complaint” refer to stage after 
the complaint hasbeen made, and not to 
any procedure necessary before it-is made. 


There is no doubt that the frame of 
these sections is faulty: to a degree; but 


_ they should, in my opinion, be’ so read; if 
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possible as to avoid 
think the last sentence occurring. in sa. 
476-A and 476-B must -mean one: and the 
same thing, being identical as regards 
their phraseclogy; and to accept the con- 


tention already alluded to s 476A will. 


lead tothe highly undesirable result that 
where a superior Court is: moved to lake 
an action nnder's. 476 in. cases where no 
proceeding under’ that section was taken 
by the Subordinate Court, the Appellate 
Court is not empowered to make any pre- 
liminary enquiry or to -record a finding 
that an offence has ‘been committed, and 
yet it can make a complaint of the nature 
described ins. 476. Ihave no doubt that 
such aresult was not contemplated by the 
Legislature. I would take the last sentence 
to mean that all the provisions of s. 476 
including the provision for making. a pre- 


liminary’ enquiry and recording a finding ` 


apply where the superior Oourt takes 
proceedings to see if a complaint should 
be made and that the phrase “where the 
superior Court makes such complaint” 
means acase in which the superior Court 


_ eventually makes such complaint. In my 


opinion, the sentence which follows, namely, 
“the provisions of s. 476 shall apply ac- 
cordingly,” refers to the entire procedure 
laid down ins. 476 including the power to 
make a preliminary enquity. and to re- 
cord afinding. It isa matter of cemmon 
occurrence that a Court hearing a civil or 
criminal appeal arrives for the first 
at the .conclusicn that there is.reason. .to 
believe that certain ` persons committed 
forgery or perjury -and that a preliminary 
enquiry should beheld to find whether 
apy such offence was, in fact, e-mmitted 


time’ 


MANNY LAL v. sengor (ALL): 
absurd. results. I. 


à 


and, if so, whether a complaint should be- 


made unders. 476; and if the power of the 
Court which is toact under s~ 476-A is so 
limited as is contended for, miscarriage 
of justice is likely to ocenr. Ifthis view 
is correct as regards s. 476-A, the same must 
hold good asregards s. 476-Bin which the 
same centence occurs. It follows ‘that all 
the provisions, referred to in s. 476, are 
applicable to cases under s. 476-B, and 
the Appellate Court can make a prelimi- 
nary enquiry and record a finding that an 


offence, referred to in s. 476, has been. 


committed: and that a complaint should be 
made. . | f 

It is settled law for this Court that pro- 
ceedings under ss. 476, 476-A and 476-B 
are to be regarded as civil or. criminal 
according as tLey arise out cf a civilor a 


ciiminal case, so.that- the revisional power | 
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of the High Court is subject to the provis 
sions cfs. 115, Civil Procedure Code, or 
a. 439, Criminal Procedure Code, as the case 
may be; See In the matter of the petition of 
Bhup Kunwar (10). A superior Court deal- 
ing. with the case under s. 474-A or s. 476 B 
is actingin the exercise of iis criminal 
jurisdiction. Section 540, Criminal Precee 
dure Code confers on it a wide discretion 
in the matter‘of summoning-and examining 
witnesses at any stage of any enquiry, trial 
or any proceeding under the Criminal Pro- 
cedure. Code: Where such superior Court 
is acting as.a Civil Court hearing an 
appeal, s.107, Civil Procedure Code, similar- 
ly confers power to take additional evi- 
dence. Section «428, which -occurs in 
Ch. XXXI, Criminal Procedure Code, does 
norin. my opinion, empower a superior 
Court, acting under ‘s. 47¢-B, Criminal Pro- 
cedure Code to take additional evidence. 
That section provides only for appeals 
under that chapter and to no other appeals. 

This view is in accord with Dhanpat Rai 
v. Balak Ram (5). As regards the 
power of the superior Court hearing an 
appeal under s.476-B, Criminal Procedure 
Code, to remand the case to the Subordinate 
Court for further enquiry and re-considera- 
tion of its decision,it is clear to me 
that, where the Subordinate Court has made 
acomplaint under s. 476, it cannot, on 
te-consideration, withdraw the complaint 
already made. It is only the superior 
Court acting under s. 476-13, that can order 
the withdrawal of the complaint. It follows 
that s. 176 B does not contemplate a power 
of remand in the Appellate Court for ` fur- 
ther enquiry and re-consideraticn of by 
the Subordinate-Court, where. the superior 
Court is moved to withdraw the come 
plaint. In such a case the Appellate 
Court may take additional evidence and 
may order the withdrawal of the come 
plaint. 

‘In the present case the Subordinate Court 
refused to make a complaint, and, the 
supericr Court remanded the case for 
further evidence being taken and a fresh 
decision arrived at by the Subordinate 
Court. There. is nothing in s. 476-B to 
justify such procedure. It is suggested that 
s. 423,-cls. (e) and (d), Criminal Procedure 
Code, are wide enough to enable the Ap- 
pellate: Court to reverse the order of the 
Subordinate Court refusing to make a 
complaint. “and, as a result of such erder 
pass the consequential order remanding 
the case to the Subordinate Court for fresi 

(10) 26 A 249;.1 Cr: L J73; A WN 1904, 15 @P. C) 
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proceedings. This ‘view is based on ‘two 
assumptions, neither of which holds good. 
Firstly, it makes s. 423 applicable to pro- 


ceedings under s. 476-B. In my opinion,- 


it does not ‘apply. The whole scheme of 


Chap. XXXI, in which it occurs shows that - 


it. applies only to -appeals (a) from con- 
viction (ss: 407, 408,410 -and 411}; (b) ac- 
quittal (s. 417) and-(c) certain orders 
(ss. 405, 406 and 406-A). Section 423, 
cls. (a), (b) and (e) define the powers of 
the Appellate Court in the above three 
kinds of appeal. Unless it is -specially 


applied, e.g. in s. 439, Criminal Procedure - 


Code, it does not. apply to a special appeal 
like that under s. 476-B, Secondly, assum- 
ing s. 423,.cls. (c) and (d) are otherwise 
applicable, they are applicable only if an 
operative ‘order’ is passed. Under s. 476, 
s.476-A or s. 476-R, the Court passes no such 
order, but merely records a finding and makes 
a complaint like an ordinary individual. 


There is noother provision in the Criminal’ 


Procedure Oode allowing a remand’ for 


fresh enquiry corresponding to a re-trial in’ 


a case of conviction. I answer the first 
question in the affirmative and the. second 
in the negative. 

‘Bennet, J.—I agree with the judgment 
of Hon'ble Niamat Ullah, J. 

N, Reference answered. 
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AND OfHERS—DEFENDANTS-—RESPONDENTS 
‘Hindu Law--Alienation—Alienation by manager 
reciting that properties were acquired by him—Mort- 
gage, whether enforceable against family—Junior 
member authorised to conduct family trade and to 
incur debts—Power to mortgage family property for 
debts so incurred—Sale deed—Reservation of prior 
mortgage, whether estops purchaser from impugning 
hat mortgage. 
| The mere fact of a sale having been held subject 
to a mortgage would not preclude purchasers from 
questioning the truth of the validity of the mort- 
gage; but the conduct of the parties may be taken 
into account in dealing with the question of fact and 
drawing inference as to the truth and validity of the 
mortgage. [p. 443, col. 1.) avy 
The mere fact that properties comprised in a mort- 


- gage are described by the member who executed it as 
properties acquired out of his earnings is not the- 


assertion of such a hostile claim against the interest 
of the family or an indication that it was his own 
personal trafisaction as to preclude the application 
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of the’ principle that if the purpose was one bind- 
ing on the family the mortgagor might still be. 
regarded as having entered into the transaction in 
ihe canacity in which he could bind the family. [p. 

, GOl. 2. - La © 

‘The mere description by a member that the pro- 
perties were acquired out of his earnings is not 
the same as claiming ‘for it the character of self- 
acquisition in the legal sense; it ia merely a state- 
ment of the fact that they were not originally the 
property of the joint Hindu family. [p. 445, col. 1.] 

-Where a junior member has been authorised by 
the other members of the family to conduct a family 
trade and to incur debts in respect thereof, he 
would also be entitled to pledge: the credit of the 
family and its properties for such debts. Sheo 
Prasad Singh v. Shib Lal (7) and Subbaraya Mudali 
v.: Thangavelu Mudali (8), referred to. [p. 445, col. 2.] 

‘Appeal against the decree of the Court 
nÉ the- Subordinate Judge- of Chengleput 
in-O. 8. No. 63 of 1927. 

‘Mr. V. M. Ramasawmi Mudaliar, 
Appellant. ; 

Messrs.. V. Raghavachariar, and N. S. 
Rangasamy Ayyangar, for the Respondents. 

Varadacharlar, J.—This appeal arises 
out of a mortgagee’s suit for sale. The mort- 
gage document (Ex. A) which -was executed 
by the Ist defendant on September 25, 
1915, comprised properties which- it 


for the 


. appears from several statements on record 


stood in the Ist defendant’s name, but as 
the title deeds themselves have not been- 
produced, it is not possible to make a mere 
positive statement on the- point.. At the 
time of the mortgage, the lst defendant was 
undoubtedly a member of a joint family ` 
which consisted of a large number of male 
members and his. father Varadaraja 
Mudaliar was also alive. The evidence | 
establishes that the family was a trading’ 
family and was carrying on cloth trade; 
for convenience, they. were having two 
shops which may be referred to as shop 
No. 154 and shop No. 172. In their dealings 
with outsiders, the family seem to have 
found it convenient, whether it be for book- 
keeping purposes or for other purposes as ' 
well, to keep two sets of accounts, one for 
shop No. 154 and another for shop No. 172 
though there was some amount of mixture 
even in respect of the transactions relating: 
to one shop and the other. The plaintiff 
is clearly proved to have been supplying 
goods to and to have had dealings with 
both these shops fora long period. It is 
also stated that he was rélated to the 
family and presumably he was well ac- ` 
quained with its position and affairs. 

The main contesting defendants are 
persons who have purchased the interests 
of the 2nd and 3rd defendants in certain 
items of property in ‘Court sale and in the - 
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interests of the 4th defendant in a sale by 
the Official Receiver in the insolyency of 
the 4th defendant. These purchases took 
place in the years 1926, 1927 and 1929, 
and the insolvency proceedings. began in 
1923 It is clear that between 1915 and 
the date of the suit,-no member of the 
family ever questioned either the binding 
character of this debt or the binding 
character of the mortgage; on the other 
hand, we have the fact that in a partition 
suit instituted by the 3rd defendant against 
the other members of the family in 1916 
the properties comprised by the suit mort- 
gage were not brought into the .partition 
suit at all by any of the parties thereto nor 
was any suggestion made that this mort- 
gage was not binding onthe family. In 
the ‘insolvency petition filed by the 4th 
defendant, he included the suit debt as 
one of the debts for which he was liable, 
and referred to the existence of the mort- 
gage securing payment of the same. 
Neither the Official Receiver nor any of 
the creditors of the 4th defendant took. 
any steps to impeach the suit mortgage. 
On the other hand, the Official Receiver 
sold the property subject to the suit mort- 
gage and when certain of the creditors 
attempted to have that sale set aside as 
having been held at an undervalue, the 
Official Receiver as well as the present 
13th and 14th defendants justified the sale 
on the ground that as the properties were 
sold subject to mortgages including the 
suit mortgage the price fetched at the 
sale was a fair value. Itis true that the 
mere fact of the sale having been held 
subject to the mortgage would not preclude 
purchasers from questioning the truth or 
the validity of the mortgage Izzat- 
un-Nissa v. Partab Singh (1), but the 
conduct of the parties can certainly be 
taken into account in dealing with the 
question of fact and drawing. inference as 
to the truth and. validity of the mort- 
gage. 

A suggestion was made in the written 
statements of the alienees defendants in 
this case, that the suit mortgage was a 
sham transaction not snpported by con- 
siderations but brought into existence in 
favour of a near relative of the family 
merely for the purpose of screening some. 
property from the creditors of the family. 
In the argument. before us, reliance was 
placed in this connection upon the admis- 

(1) 31 A 583; 3 Ind. Cas, 793; 13 C W N 1143; 100 


L.J 313; 6A LJ 817; 11 Bom. L R 1220,6 M LT 
277; 19 M L J 682; 361 A 203 (P. O). Na 
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sion of P. W.No.1 that the title deed was 
not examined before the mortgage was 
taken nor did the plaintiff make any 
adequate enquiries. It was also pointed 
out that the suit had been instituted after 
considerable delay almost when the period 
of limitation was about to expire. These 
circumstances. are explained, by the very 
relationship that the parties bore to each 
other. If the plaintiff was related to the 
family of the mortgagor defendants, and 
had known their affairs, there was nothing 
particular for him to énquire about. 
Similarly when nobody ever disputed his 
mortgage but on the other hand it was 
not called in question either in the parti- 
tion suitor in the insolvency proceedings, 
it is nothing strange that in view of his 
relationship to the family the plaintiff did 
not think it necessary to sue unless and 
until ‘it. became inevitable. The real 
question, therefore, is whether there is 
sufficient proof on record as tothe existence 
of the debt, the payment of: which was 
secured by this mortgage. The learned 
Subordinate Judge has discussed the 
evidence on" this point very fully;a large 
mass of correspondence has been filed 
showing the dealings between the parties; 
the plaintiff also filed his accounts in Court 
showing how the amount of the suit bond 
was arrived at. No attempt has been made 
by the contesting defendants to show that 
the evidence thus prima facie furnished is 
open to suspicion. 


Tt has been pressed upon us that the 
plaintiff did not call any of the members 
of the mortgagor's family to give evidence 
on his side. Assuming for the sake of 
argument that all the members of the 
family are sympathising with the plaintiff, 
there is nothing whatever to show that 
the Official Receiver if he had been sum- 
moned on the defendant's side would not 
have produced the accounts of the business 
or would not have given useful information 
bearing on the question of the truth of 
the debt and he would have been in the 
best position to explain why neither he nor 
any of the other creditors in the insolvency 
of the 4th defendant thought fit to impeach 
the suit mortgage but on the other hand 
to sell the properties subject to the suit 
mortgage. In these circumstances we have 
no hesitation in concurring in the finding 
of the lower Court that Ex. A was execut- 
ed for the balance due on settlement of 
accounts of dealings between the plaintiff 
and the Ist defendant in respect of the 
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business carried on by the lst defendant 
in shop No. 172. ji i ; 
: The only other question in the case was 
whether the suit mortgage: was binding 
upon the interests of the other” members 
of the family in the mortgaged’ propefties. 
On aview of the law which seems ‘to us 
unténable, the learned Subordina’e Judge 
held against the plaintiff on this point: 
On behalf of thé respondents his view has 
béen attempted to be supported on three 
grounds. The first of them is that in enter- 
ing into, the suit mortgage transaction, 
the Ist defendant did not purport to act 
on, behalf of the family or’ as manager 
of the family business but only pur- 
ported to mortgagé tke properties stand- 
ing in his name describing them as pro- 
perties purchased ‘out of his earnings and 
in his possession and enjoyment: It was 
pointed out that the plaint did not proceed 
on the footing that these properties were 
the self-acquired “properties of the Ist 
defendant, and as such, the Ist’ defendant 
was entitled to mortgage them in his own 
right. It was next argued that in view 
of the principle of ‘the decision in Balwant 
Singh v. R, Clancy (2), the Court will not’ 
- be justified in treating the suit mortgage 
as a transaction entered into by the Ist 
defendant, on beha f of the family and as 
its manager. “Lastly, it was contended that 
as” the Ist. defendant was only a 
junior member of the family he had no 
authority to mortgage the interests of 
the other members in tha family prop- 
erty. (5 00°). ZAH 

As ‘to the first of these questions, it must 
be admitted that though in pura.3 of the 


plaint there is a reference to some of the- 


mortgaged itemS standing in the name of 
the ist defendant, the plaint proceeds 
mainly on the footing that the mortgage 
was made for purposes of the joint family 


business and is, therefore, binding upon: 


whatéver interest the other members’ of 
the family possesséd in the mortgaged 
items. The lower Court's decision that the 
mortgaged properties must“be held to be 
properties of the joint family apparently 
rests upon the presumption of the Hindu 
Law in favour of their joint character and 
the general rule as to onus of proof in 
regard to self-acquisition when purchases 
are made in the name of a member of a 


joint “family. By way of excluding that’ 


presumption in this case, Mr. Sitarama Rao 


(2) 34 A 296; 14:Ind. Cas, 629; (1912) M W N 462; 11. 
N 577; 


“ML T: 344; 9A LJ 50%; 15 0 LJ 475; 16 0 W 
23 M Lid 18; 14 Bom, LR 422; 391 A 109°. 0). 
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invited our: attention to. the observations 
of this Court in Kumarappa Chettiar V. 
Muthwrijaya Righunatha’ (3>, following a: 
judgment of the Bombay High Court in 
Nirayan Babaji 'v. Nana Manohar (4). 
if the matter rested upon ‘presumptions 
alone Mr. Sitarama Rao is probably justified 
in the contention thet the presumption 
arising’ in favour of -the,. joint character 
at -the time of the-mortgagé may well be. 
set against the presumption arising from. 
the non-inelusion of these properties in the 
partition suit of 1916 and the presumption 
of the completeness of a partition when 
one takes place, so that at the time when 
the question arises in the suit there is no 
scope for: the! application -of any presump- 
tion in favour of the joint family character 
of the properties. But, as pointed out by 
Mr. Krishnasawmy Ayyangaron behalf of 
the respondents, the matter does not rest 
upon: presumption alone; because, the very 
facts spoken to by P. W. No.1 in the evi- 
dence go to establish the joint family 
character of these properties. We do not, 
therefore, think it proper or necessary ‘to 
Test our- decision in this.case on any find- 
ing that the mortgaged properties were ' 
the separate properties of the lst defend- 
ant. : 4 i 

The second head of argument advanced’ 
by the learned Counsel, for the  respon- 
dents on the 
in Balwant Singh ‘v. R. .Claney, (2) is 
answered -by more than one decision of 
this Court (vide Sabapathay Chetty. v. 
Ponnuswamy Chetty, -28 Ind. Cae. 365 (5); 
Sadappa Asari v. Raghava Asari (6) ) to the 
effect that the mere fact that, propérties are. 
described by a member of a family as pro- 
perties acquired out of his-earnings is not 
the assertion of such a hostile claim as. 
against the interests of the family or an in- 
dication that it was his own personal tran- 
saction as to preclude the application of the 


principle that if the purpose wzs.one bind- ' 
ing on the family, the transfer might still. . 


be regarded as having entered into the 
transaction in the capacity in which he 
could: bind: the family.’ It must also be re- 
membered that in this case, cloth shop. 
No..172 was undoubtedly: a concern of the 
joint family and there is no reason why the 
defendant should mortgage what he con- 

(3) 55 M 483 at p.491; 137 Ind. Cas, 616; 35L W 
35; (1931) M W N 1393; 62:M L J 141; A, 1 R 1932 
Mad 207; Ind. Rul, (1932) Mad. 413. . 

(C) 7 B H C R153 at p, 176. 

(5) 23: Ind. Oas, 385; A I R 1915 Mad. 675 
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strength of the decision | 


6) 27 M L T325; 62.Tod Oas. 220; A 1.1950 Mad. 
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sidered his self-acquired properties ‘for the 
liabilities of that shop. As has frequently 
been pointed.out in the judgments of this 
Court, the mere description that properties 
were acquired out of a member's earnings is 
not the same as claiming for it the character 
of ‘self-acquisition’. in the legal sense; it is 
mérely a statement of the fact that they 
were not originally the property of the 
joint Hindu family but had keen acquired 
out of the earnings made in tke course of 
business by one of the members. The fact 
that the law will, in such circumstances, im- 
press upon the property so purchased the 
character of joint family property should 
not be unduly pressed in construing the 
terms of the document. 

With reference to the third ‘question 
namely, the power of the Ist defendant to 
bind the interests of the other members of 
the family by the suit mortgage, the evi- 
dence establishes what indeed is admitted 
in the writtén statement of defendants 
Nos. 13 and 14, that though Varadaraja 
Mudaliar, the father of the Ist defendant 
and the eldest member of the family was 
alive, the Ist defendant. -was - authorised 
by the members of the family to conduct 
the family trade carried on-in this shop. 
We have already held that the mortgage 
was created to secure the re-paymeut- of 
a debt incurred in the course of the busi- 
ness conducted in. that shop. It is well 
established aś a rule of Hindu Law that the 
manager of a joint Hindu family conduct- 
ing a family business -may mortgage cr 
sell joint family property for debts and 
liabilities incurred in the course of 
that business. . In the, present case, 
the learned Subordinate Judge himself 
has held that the members of the 
family would be liable for the debt 
secured by Ex. A, but he felt. himself 
bound to hold that even for securing re- 
payment .of such a.debt the lst defend- 
ant had no authority to “create a mortgage 
binding on tke interests of the other mem- 
bers. The proposition of law stated in Mr. 
- Maine's bock and adopted in several deci- 
sions in India is that’ a person who is the 
“accredited agent’ cf a family so as to be 
able bind the family by debts borrowed 
for a proper and necessary purpose can 
also pledge the properties of the family 
for debts so incurred. The plaint proceeds 


on the footing that the Ist defendant was. 


the accredited agent of the family within 
the meaning of this ‘rule. The written 


statement denies that ‘the mere fect of the | 


dst defendant being authorised to manage 
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one of the two shops of the family will 
empower him to alienate the family pro- 
perties. 

‘even if the question stood as an abstract 
proposition of law, there is much to be said 
in favour of the view that if the 1st defend- 
ant was the accredited agent of the family 
for the purpose of managing shop No. 172 
to the extent of being empowered to bind 
the,members of the family for debts in- 
curred in connection with that shop, Le 
would also be entitled to pledge the credit 
of the family and its properties for such 
debts. It must be remembered that the 
Hindu Law with reference to the power of 
the father or the managing member to alie- 
nate family property, is intimately connects 
ed with the power possessed by the credi- 
tor to recover from the family property 
debts incurred by them for proper purposes. 
Jt seems to us meaningless to say in a 
case like the present (as the learned Sub- 
ordinate Judge has held) that the creditor 
could bring the family property to sale for 
the realisation of the debt under Ex. A as 
a simple debt though it has been incurred 
by the Ist. defendant but the Ist defend- 
ant himself could not by a voluntary alie- 
nation either secure the repayment or ar- 
range for its discharge. The language 
employed by the learned Judges of the 
Calcutta High Court in Sheo Prasad Singh 
v. Shib Lal (7). is in favour of the view 
that even a junior member, if he is in 
charge of the family business will have 
all the powers of a managing member to 
the extent necessary for the proper conduct 
of the business of which he is in charge. 

_ Reference was made in the course of 
the argutnent to the decision in Sub- 
baraya | Mudali v. Thangavelue Mudali 
(8) a case which arose out. of the partition 
suit in this very family already referred to, 
and reliance was strongly placed on behalf 
of the respondents.on the fact that a morte 
gage executed in favour of the 35th defend- 
ant in that case by the present lst defend- 
ant was set aside on appeal by this Court; 
but the observations in that case (at p. 41) 
do not seem to us to support the prepssi= 
tion of law contended for on behalf of tke 
respondents. It may be that the learned 


Judges in that case tcok the view that tLe 


security was not created in circumstances 
making the creation of a mortgage necessary, 
but their observations do not read as if 
they intended to exclude the possibility of 


(7) 20 O 453, ; 
A 45 M Ld 44,72 Ind, Oas, 18; ATR 1984 Mad, 
t 
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the Ist defendant ever being -abie .to create 
a valid mortgage even for binding debts. 
The learned Judges recognised that a per- 
son who is not the managing member may, 
if he isthe accredited. agent of the family, 
alienate joint property for family necessity, 
and in the earlier portion of the judgment 
they refer to debts ‘created by the present’ 
lst defendant as. debts incurred by an ac- 
credited agent of the family in the course’ 
of the management of the family business. 


and..on that very ground hold that the. 


properties of the family were liable for the: 
discharge ‘of these. debts. The judgment 
of. Ramesam -and Stone, JJ. in Appeals 
Nos. 406 and:467 of 1930 was also referred 
to in. this’ connection, There again, the 
learned Judges based their-conclusion on: 
the circumstances of the particular case, 
namely that:.for some reason -the- parties 
made the-transaction a. personal one of the 
junior member. and the plaint sought. to en-. 
force it on that basis and not on the footing: 
that it was entered into by him as.the accre- 
dited -agent ofthe family. - tes É 
- : The circumstances mentioned by the learn- 
ed Subordinate Judge'in para. 18 ‘of his: 
judgment ‘arising out of certain proceedings 
for attachment before’ judgment in- 
O. S. :No. 49 of 1915 probably -explain why 
Ex. A came‘to be executed by the ist de- 


fendant alone without the other members’ 


of the family joining - in'it.. He points out 
that. during the pendency of the attach-: 


ment application, some-.of the other mem-' | 


bers of the family. hadgiven an undertak- 
ing not-to alienate the properties pending: 
disposal of: the application, but the 1st- 
defendant: did not join in the undertaking. 
The respondents no doubt wanted. to use’ 
that circumstance as an argument in favour 


of the nominal character of the mortgage,’ 


but as we have found ‘onthe other evidence- 


in the case that the transaction was genuine: 
and fully ‘supported by consideration, that’ 9 


circumstance really seems’ to us to further- 
the clue for the other people not joining in 
it though by their later ‘conduct ‘they have 
clearly shown’ that ‘this’ transaction ‘had 


their full approval. It may also be men-: 
tioned that:in July 1918,-an endorsement’ 


was made‘on the suit bond by adjusting to- 
wards it a sum of Rs. 600 and odd due from 


the plaintiff to Varadaraja Mudaliar as per - 
account of.shop No. 154. This is another: 


circumstance indicating that the family 


regarded ‘the ‘transaction as.binding on’ 


them for otherwise there was no rea- 
son for them to ;appropriate. that amount in 
part satisfaction of this claim; and this en- 


e 
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dorsement is attested by the 4th defendant.. 
Having regard therefore to the: conduct of: 
the family. in not attempting to impeach 
the suit transaction at any time, and parti-. 
cularly to the conduct of the 4th defend-; 
antio admitting it in. the. insolvency; pro~: 
ceedings and of the Official Receiver in, 
accepting. the mortgage and selling the pro-- 
perty subject to it. and the attitude taken. 
by defendants Nos. 1 to 7 and 9 in this 
litigation. in remaining ex parte, we think. 
the proper inference is that the suit mort 
gage was, executed .by the Ist defendant, 
with the knowledge and approval of all the- 
other members of the family in the circum- 
stances above stated; and-as it has been, 
found to be for a debt binding on the fami-: 
ly, we think, that the lower Court erred in 
holding that the mortgage was not bind-. 


ing on the interests of the other members. 


The result is that this appeal is allowed, 
and. a decree for sale given to the plaintiff, 
as against the mortgaged property in terms. 
of para. 18-2 a of the plaint.: The plaintiff 
will be entitled to his costs both here and: 
in the Court below. Clause 3 of the lower. 
Court's decree will be deleted, and -defend-; 
ants Nos. 12 to 14 will be liable to pay to: 
the plaintiff his costs both here and in the 
Court below. ,, Time for payment six months.;* 

A. : Appeal allowed, ,. 
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tS A VETSUS ‘ ¿ DA 
Dewan RADHA. KISHAN — PLAINTIFF AND | 

' ANOTHER—DEvEN DANTS— RESPONDENTS 
Limitation Act (IX of 1908), Sch. I, Arts. 61, 
, 120—R and borrowing Rs. 5,000 on pro-note, 
from J and M—J realising amount by draft from 
Rand N— Suit by J. and M against R and N for: 
recovery of Rs. 7,700 on basis of ‘:pro-note—Payment 
by draft alleged to -beion' another account —Court 
holding pomen to be on ‘account of pro-note but. 
suit decreed in favour .of M only for half amount—. 
Decree passed on April 10, 1926-—Appeal by M in. 
1932, and recovering Re. 1,200—Sutt by R and N in 
April in 1933, against J for Rs. 1,200—Suit held: 
within time--Suit, if governed by Art.61 or 96. | : 

In February 1919, R and N borrowed Rs, 5,000 on 
a promissory note from J and M., A few months. 
later J realized Rs, 5,000 on account ofthis pro-- 
missory ‘notefrom Rand N by means ofa draft- on’ 
them. In 1925, J and M instituted a suit-for reco- ‘ 
very of Rs, 7,700 alleged.to be due from Rand N: 
on the basis of the promissory note. The. defence | 
of the defendants was that the promissory note'had” 
been discharged. by the payment.in 1919... The. casen 
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draft in 1919, was on another account. This, how- 
ever, was found by the Court to be false and it was 
held that the payment had been made on account 
of the promissory note. It was also held that J had 
no authority to receive payment on behalf of M. 
Oonsequently the suit by J was dismissed to the extent 
of half the claim, It was decreed in favour of M 
for half the amount in suit. The decree by the 
trial Gourt was on April 10,1926. An appeal was 
preferred by R and N and on December 11, 1928, it 
was remanded and finally the High Oourt dismissed. 
the dppeal on January 29, 1931. In consequence, the 
decree which had been awarded against R and N 
was executed by the decree-holder M and Rs. 1,200. 
was recovered by him in February, June, July and 
October, 1932. A suit was then inetituted by R 
and N for recovery of Rs. 1,200 from J on the 
ground that the payment of the share of M due. 
under the promissory note to J had been found to 
be illegal by the Jourts and the plaintiffs had been 
made to pay Rs. 1,200 twice over and were, there, 
fore, entitled to a decree against him for that amount + 

Held, that if Art. 96 did not apply to the case, 
then probably it was Art. 120 that would apply. 
It was doubtful if the case was covered by Art. 61; 
but in either case time would begin to run either: 
from the payment of Rs. 1,200 or from the date of, 
the decree of the High Court, which was passed on 
January 29, 1931, and under neither ofthe articles 
was the period of limitation less than three years 
and consequently the suit was within time, Linga-. 
mallu Seenayya v. Lingamallu Ramalingayya G): 
Ganesh Parshad v Jodk Singh (3) ‘Martand v. 
Moreshwar (4) and Tarab Ali ‘Khan v. Nil Ruttan 


Lal (5., referred to, Muthuramalinga v. Mahalinga 


Raju (2), distinguished, 
8.0. A. from a decree of the 
Judge, Jhelum, dated July 25, 1935.. 
Mr. Achhru Ram, for the Appellant. : 
Messrs. Mehr Chand Mahajan and Jiwan- 
Lal Kapur, for the Respondents (Plaintiff) _ ; 
- Judgment.—This second appeal. raises d 
difficult question of limitation. The facts 
are these. In February . 1919, Radha 
Kishan’ and “Narain Kishan borrowed. 
Rs. 5,000 on a promissory note from Jiwan 
Singh and Milkhi Chand. A few months 
later Jiwan Singh renlized Rs. 5,000 on 
account of this promissory note from Radha 
Kishan and Narain Kishen by means of a 
draft on them. In 1925 Jiwan Singh and 
Milkhi Chand instituted a suit for recovery. 
of Ras, 7,700 alleged to be dus from. Radha 
Kishen aud Narain Kishen on the basis 
of the promissory note. The- defence of 
the defendants was that the promissory note, 
had been discharged by the payment ‘in 
1919. The case of Jiwan Singh and Milkhi 
Chand: was that the payment on account of 
the draft in 1919 was on another account.: 
This, however, was found by the Court: to 
be false and it was held that the pay- 
ment had been made on account of the pro-. 
missory note. fe ET Gets ng 
It was also held that Jiwan Singh had 
no’ authority to receive payment on behalf 
of Milkhi.Chand. ‘Consequently the suit by. 


District 
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Jiwan Singh was dismissed to the extent 
of half the claim. It was decreed in favour 
of Milkhi Ohand for half the amount in 
suit. The decree by the trial Court was 
on April 10, 1926. An appeal was preferred 
against this decree to this Court by Radha 
Kishen and Narain Kishen, and on Decem- 
ber ‘11, 1928, this Court remanded an 
issue to the trial Court whether Jiwan 
Singh had authority to receive the money 
on behalf of Milkhi Ohand. “This question, 
was answered in the negative and finally 
the High Court dismissed the appeal on 
January 29, 1931. In consequence of the 
dismissal of the appeal, the decree which 
had been awarded against Radha Kishen 
and Narain Kishen for half the amount 
due under the promissory note was exe- 
cuted by the decree-holder Milkhi Chand 
and Rs.- 1,200 was recovered by him in 
February, June, July and Octeber, 1932. 
The suit out of which this appeal has, 
arisen was then instituted by Radha 
Kishen and Narain Kishen for recovery of 
Rs. 1,200 from Jiwan Singh on the ground 
that the payment of the share of Milkhi 
Chand due under the promissory note to 
Jiwan Singh had been found to be illegal 
by the Courts and the plaintiffs had been 
made to pay Rs. 1,200 twice over and were 
therefore entitled to a decree against him 
for that.amount. 


The Courts below have decreed the suit 
and the only . question raised on this appeal 
is that the suit. when instituted was barred 


‘by time. The suit wasinstituted on April 


11, 1933. The learned District Judge has 
held that the article applicable to the 
suit is Art. 6, Limitation Act, which governs 
suits for money payable to the plaintiff for 


“money paid for tne defendant, the period 


of limitation being three years from the 
date when the money is.paid. On behalf 
of, the appellant atone time it was claimed 
that Art.: 62. covered the case it was then 
contended that Art. 115 applied; but the 
Courts. below. repelled these contentions; 
Before me the learned Counsel contends that 
it is Art..96 that governs the suit. Article 96 
applies to suits for relief on the ground 
of mistake, the period of limitation being 
three years from the date when the mis- 
take becomes known to the plaintiff. The 
appellant's Counsel contends that the three 
years: time should begin to. run from the. 
date of the decree of the trial Court and. 
not from the date of the deeree: of ‘the 
High Court: The respondents’ Counsel on 
the -other hand contends that Art. 96 does 
not apply to the case, but that if it does, 


. 


418. 
then’ time. should begin to run from the 
date of the decree of the High Court and 
as the suit when instituted was filed within 
three years of tLe date of ithe decrece of 
the High Court, it is within the time. It 
is also. contended on behalf of the res- 
pondents ‘that really-itis Art. 120, Limita- 
tion Act, which governs the. case because 
no other article applies to it, and if any 
article comes nearest to the case, itis Art. 61 
and ‘limitation. should begin to run from 
the date-of the payment. - i 

No judgment exactly applicable .to the 
facts’ of the present case has- been cited 
on either side. On behalf: of the appel- 
lant Lingamallu Seenayya v. Lingamallu 
Ramalingayya (1) is cited, which related 
toa suit by.a partner to recover the share 
of the defendant in a partnership «debt 
paid by the plaintiff to. a creditor of the 
firm, the defendant also being 8 partner in 
the firm. ‘It was héld that Art. 61, Limi- 
tation Act, did not apply. to the case, but an 
opinion was expressed that Art. 120 applied. 
This. judgment, if at all applicable, helps 
tHe ‘appellant only in his argument: that 
Art: ‘61 does: not’ apply, but if.the facts 
are analogous’ to the facts of the-present 
dase, it seems to, be ,the contention of the 
appellant’s Oounsel, then Art. 120. would 
dpply in the present’ case as. well. Simi-, 

‘Jarly in Muthuramalinga v. Mahalinga 
Raju, 52 Ind. Cas. 468 (2), a` judgment of 
the. Madras High Court, cited by the ap- 
pellant, it was held that-Art. 61°.did. not 
apply to the facts of that case. In that 
nase the landlord attempted ‘ to recover 
from his. tenant dues paid by him tothe 
Government. It was held that Art.:61 did 
not apply because as between the Govern- 
ment and the landlord the ` tenant had no 
liability to. pay the amount, but that it 
was the :landicrd alone who was liable. to 
the Government. The facts of that case 
are, -therefore, distinguishable from the 
facts of the present case. In Ganesh 
Parshad v. Jodh Singh, 87:Ind. Cas. 1017 (3); 
an Oudhecase, Art. 96, was applied to a 
suit by:a mortgagor who had paid the mort- 
gage money to one mortgage ‘whereas there 
were three mortgagees and the other..two 
had succeededin recovering their shares 
from the: mortgagor. This case seems to 
come very near to ihe present'case. - 
Tt was held that the date from which 


limitation should begin to run is the date 
(1) 57M 347; 148 Ind, Cas 204; 65 M LJ 789; 38 E 

W 858; A IR (934 Mad, 12; (1933) M W N1382; 6 k 
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$87; (1919) M.W N 365, A TANG ; 
Pe Ind, One, 101%; AR 1925 Oudh 720, 
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of the decree. The-last case cited on behalf 
ofthe appellant is Martand” v. Moreshwer ` 
(4). .In that case als> Art, 93 was held: 
to be applicable. The suit-was by a person 
to whose share land fallen on. partition 
which land was - subject to a mortgage.. 
The suit was for recovery of the amount 
of the mortgage ‘debt which the plaintiff al- 
leged. that he‘had paid ‘by mistake. It 
was held that limitation began from the 
date of the decree of the first Court and not 
from that of the Appellate Court. a3 

-In my opinion, if Art. 96 applies to the 
facts of this case, then thè date from 
which limitation should begin to run is the 
date of the decree of the High Court which 
was -passed on January 29, 1931, in the 
peculiar circumstances of this case. In the 
first instance, I am not prepared to accept 
the proposition ‘that in every case of a 


‘decree of the Appellate Court confirming 


the decree. of the first Court, time should 
run- from the date. of. the decree of the 
irst: Court. It depends-on the nature “of 
the suit and the nature of the proceedings 
to which limitation has to -be applied.. In 
the present case, the respondents: plaintiffs 
were contesting their liability to pay any- 
tLing to Milkhi Chand on the’ promissory 
note, and their liability was finally deter- 
mined when the decree of the High 
Court was given: Moreover, the High Court 
did not merely confirm the decree of, the 
trial Judge; it gave an independent finding” 
by having ‘an inquiry made on’ a fresh 
issue framed by it. If Art, 96- does not 
apply to the case, then probably” it is 
Art. 120 that: would apply. I am doubt- 
ful if the case is covered by Art. 61; but 
for the purposes of this case; I refrain 
from -deciding which of ‘the three articles 


. applies, i. e. Art, 61, or Art. 96, or Art. 120. 


In either-case time would begin to run 
either-from the payment of “Rs. 1,200 or 
from the date of the decree of this Court, 
which was passed’ on January 29, 1931, 
and: under: neither of the articles relied 
upon by the parties is the period of limit- 
ation less than three years. ; ` 

‘A somewhat similar case was decided in 
Torab Ali: Khanv.Nil Ruttan Lal (5), and 
it was held that time began to, run from 
the date of the payment and from the 
date ‘of the- decree of the original Court. I 
hold, therefore, that the suit‘in the present 
case was not barred by time and disthisa 
this eppeal wi.h costs. 


D. _ Appeal dismissed, 

(4) 45 B, 582; 61 Ind, Ong, 34; A I:R.1921 Bom, 184; 
23'Bom. L'R 69, 3 4 

(8) 13 Q 155. 
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BOMBAY HIGH COURT 
Civil Revision No. 164 of 1936 
November 11, 1936 
BEAUMONT, C. J. 
JAMNADAS VRIJLAL-— DEFENDANT 
— APPLICANT 
LTETSUS 
CHANDULAL JAMNADAS—Puatntiry 


— OPPOSITE Party 
1 -Civil Procedure Code (Act V of 1908), s. 115—In- 
terlocutory  order—Revision—Competency—Bombay 
Civil Courts Act (XIV of 1869), s, 24—Relief for 
declaration and injunction valued at Rs. 230—Sub- 


ject-matter more than Ra. 15,000-—-Second Class Sub- ` 


ordinate Judge, if can entertain suit. : 

The- High Ocurt should be very slow to in- 
terfere in its revisional jurisdiction under s. 115, 
Civil Procadure Code, with orders which are 
merely interlocutory and though there is jurisdic- 
tion to do s9, the jurisdiction should be exercised in a 
proper cas>, Senaji Kapurchand v., Pannaji Devi- 

. chand (1), distinguished. Secretary of State v. 
‘Narsibhat Dadabhat (2), relied on 
Sines tke Suits Valuation Act, Eke the Bombay 
Civil Courts Act, deals with valuation of suits for 
purposes of jurisdiction, it must affect the construc- 
tion of s. 24, of Bombay Civil Courts Act. . 
Where the relief sought is ‘no more than a 
declaration and an injunction, and the value 
_ of that ieli:f is placed in the plaint at Rs, 230, 

though the property which is the subject-matter of the 
' declaration and injunction is «vorth over Rs. 15,000, 
the former amount neczesarily governs the value of 
the subjéct-matter of the suit for purpcses of juris- 
diction and it is competent for a Subordinate Judge 
with powers of second class to entertain it. Ishwar- 
appa v. Dhanji Bhanji (3), Balkrishna Narayan v. 
Jankibai (4) and Dagdu v. Totaram (5), relied on. 


C.R. against an order of the I. C. 
Munsif, Joint Sub-Judge, Ahmedabad, in 
Suit No. 1168 of 1931. 

Messrs. M. R. Jayakar and B. G. Thakor, 
forthe Applicant. 

“Mr. U. L; Shah, fcr the Opposite Party. 

Order.—This is a revision application 
made by the defendant. The plaintiff, who 
.isa sonof the defendant, alleges in the 
plaint that the defendant is wasting the 

joint family property and misappropriat- 
„ing it, and he asks in the plaint for a 

declara'ion that he is entitled along with 
the defendant and a cousin to the joint 
Possession, enjoyment and management of 
the joint family property, and then he asks 
for injunctions, both prohibitory and 
mandatory, against the defendant. The 
claims were valued for the purposes of the 
‘ Court Fees Act at Rs. 230, but it is admitted 
by the Pleaders on both sides, in a purshis 
which they signed, that the value of the 
jmmovable and movable properties in suit 
is more than Rs, 15,00), The suit was 
started in the Court of the Second Class 
Subordinate Judge, and two preliminary 
'įppues were raised, the first one, as to 


| 168=57 & 63 


 JailàwaDas Vatsbat v. drANDULAH JaMNaDag BoM.) 


449 


whether the plaint was adequately stamped ; 
and secondly, whether the Court had 
pecuniary jurisdiction to try the suit. The 
learned Judge answered both the prelimu- 
nary issues in the affirmative. It is con- 
tended on this revision application that the 
answer to the second preliminary issue, 
which goes to jurisdiction, is wrong, but in 
the first instance Mr. Saha, on behalf of the 
respondent, has taken the preliminary 
objection that no revision application lies 
under.s. 115, Civil Procedure Code, and for 
that contention, he relies particularly on a 
decision of this Court in Senaji Kapurchand 
v. Pannaji Devichand (1) where Baker, J. 
reviewed the authorities. That was a case 
in which the preliminary issue was one as 
to res judicata, whereas in the present case 
the preliminary issue goes to the jurisdic- 
tion of the Oourt, and this Court in 
Secretary of State v. Narsibhai Dadabhai 
(2) held thata revision application under 
s. 115 was competent in respect of a 
preliminary order passed by a Judge 
where that preliminary order went to tue 
jurisdiction of the Court. The subject- 
matter of the preliminary issue in that 
case was whether the Secretary of State 
wasa necersiry party, but the basis of the 
decision was that the preliminary issue 
involved a consideration of the jurisdiction 
of the Court. h 
` In my opinion that case was rightly 
decided, and in any case it binds me. 
Section 115, Civil Procedure Code, provides 
that the High Court may call for the 
record of any case which has been decided 
by any Court Subordinate to such High 
Court and in which no appeal lies thereto, 
and if such Subordinate Court appears (a) 
to have exercised a jurisdiction not vested 
in it by law, or (b) to have failed to exercise 
a jurisdiction so vested, or (c) to have acted 
in the exercise of its jurisdiction illegally 
or with- material irregularity, the High 
Court may make such order in the case 
as it thinks fit. I think that Baker, J. in 
Senaji Kapurchand v. Pannaji Devichand 
(L) went too far when he held that a find- 
ing on an interlocutory matter followed by 
an order is not a case decided within 
s. 115. That view would really involve 
this, that “a case decided” within s. 115 
means a case finally decided and that the 
section has no application to interlocutory 
orders. The case in Secretary of State v. 
Narsibhai Ddadabhai (2) seems to me in- 
(1) ri rma dion Bo et n 815; A I R 1932 
Om, 4; JOG. KUL s . 5 
wi 48'B 43; 77 Ind, Qas 211; ATR 1924 Bom, 85; 
g4 Bom. L R 092, 
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consistent with that view, and Ihave 
myself acted in revision in more than one 
case in respect of interlocutory orders, 
_ although J entirely agree with the caution 
which has been laid down many times 
that this Court should be very slow to 
interfere in its revisional jurisdiction with 
orders which are merely interlocutory. 
But, in my view, there is jurisdiction to do 
go, and the jurisdiction can be exercised 
in a proper case, I think, therefore, on the 
authority in Secretary of State v. Narsibhat 
Dadabhai (2), I have jurisdicticn in this 
case to deal with the matter in revision. 

Now on the merits the contention of the 
applicant is that under s. 24, Bombay Civil 
Courts Act, the jurisdiction of a Second 
Class Subordinate Judge is limited to 
suits wherein: the subject-matter does not 
exceed in amount or value Rs. 5,000, and 
he says that admittedly here the subject- 
matter of the suit, that is the property 
which is the subject-matter of the suit, 
exceeds Rs. 5,000. But then one has to 
read the Bombay Civil Courts Act in con- 
junction with the Suits Valuation Act of- 
1887, which again has to be read in con- 
junction with the Court Fees Act of 1870. 
Section 7, cl. iv (e), Court Fees Act, provides- 
thet the amount of fee payable under this 
Act in suitsto obtain a declaratory decree 
or order, where consequential relief: is. 
prayed, or (d) an injunction is scught,: 
shall be computed according to the 
amount at which the relief sought is 
valued in the plaint. Now here the relief 
sought appears to be no more than a 
declaration and an injunction, and the 
value of that relief is placed in the plaint at: 
Rs. 230, though, no doubt, the property 
which is the subject-matter of the declara- 
tion and injunction is worth over 
Rs. 15,000. Then one comes to s. 8, Suits. 
Valuation Act of 1887, which provides: 

“Where in suits other than those referred to in 
the Court Fees Act, 1870, s. 7, paras. V, VI and IX, 
and para. X, cl. (d) (and this case does not fall 
within any of those paragraphs), court-fees are payable 
ad valorem under ‘the Court Fees Act, 1870, (and here 
the court-feeg are payable ad valorem under Sch, I), 
the value as determinable for the computation for 


court-fees and the value for purposes of jurisdiction 
shall be the same.” 


No doubi the result is rather startling; 
but the effect of it seems to be that inas- 
much as the plaintiff has valued his relief 
for declaration and an injunction at Rs. 230, 
that necessarily governs the value of thé 
subject-matter of the suit for the purposes 
of jurisdiction. [should point out that the- 
preamble to the Suits Valuation Act states 


that; 


&nÀsteam v. miirmror (NAĜ) 
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“It is expedient to prescribe the mode of valuing 


certain suits for the purpose of determining the 
jurisdiction of Courts with respect thereto,” 


so that clearly the Act is dealing with 
valuation of suits for the purposes of 
jurisdiction, and, therefore, must affect the 
construction of s. 24, Bombay Civil Courts 
Act, which deals with the same subject. 
In my opinion, therefore, the learned Sub- 
ordinate Judge was right in holding that 
he-had jurisdiction to entertain this suit. 
The decision seems to me to he in accord- 
ance with the view which has been adopted 
by this Court in a good many cases which 
were cited to me, particulariy Ishwarappa 
v. Dhanji Bhanji (3). Balkrishna Narayan 
v. Jankibai (4) and Dagdu v. Totaram (5)! 
The application must be dismissed with 
costs. 

D. Application dismissed. 

(3) 56 B 23; 137 Ind. Cas 702 A I R 1932 Bom. 
111; 34 Bom. L R 44; Ind. Rul. (1932) Bom. 314. 

(4) 44 B 331; 56 Ind. Cas. 310; A.l R 1920 Bom, 
105; 22 Bom. L R 289. 

(5) 33 B 658; 4 Ind. Cas 242; 11 Bom, L R 1074. 





— NAGPUR HIGH COURT 
Ciiminal Revision Application- No. 309 
of 1936 
January 12, 1937 i 
GRILLE, J. | i 
GHASIRAM— AocUsED i 
versus i 
ae JEMPEROR p onni | 
ruminal Procedure Code (Act V of 1898), ss. 233 
239 (d)—Opium Act (I of 1878), s. 9 (Oye Binet 
ous Drugs Act (II of 1930), ss. 18 (a), 21 (1)—Abet- 
ment of importation of opium, whether forms part 
of transaction amounting to offence under 5, 9 (d), 
ee Act,. by another accused—Joint trial, whether 
egal. $ 
What constitutes the same transaction for the ap-. 
plication of s, 235 (1) of the Oriminal Procedure 
Uode, isa question of fact to be determined by the 
circumstances ofeach case. R.S. Ruiker v, Emperor 
(1), referred to, 
_ The offence of the sale of opium without a licence 
is quite dissociable from the offence of importing 
foreign opium into British India. Opium sold 
without a license, need not necessarily be imported + 
opium, and opium need not necessarily be imported 
for sale, The offence ofthe abetment of the impor- 
tation ofopium into British India, by one accused | 
can form no part of the transaction in respect of which ` 
a charge: under s. 9 (d) of the Opium Act, is framed ` 
against another for selling half a tola of opium- : 
to a bogus purchaser. Oonsequsntly, these offences 
are different offences committed in the course of the same 
transaction, falling within the exception tos. 233 ofthe ; 
Criminal Procedure Code, laid down in s. 239 (d) of 
the same Code. Both the accused may be tried , 
jointly in respect of the offence under the Dangerous | 
Drugs Act, but the latter must be tried separately in ' 


Tespeot of the offence under s,9 (d) of the Opium | 


i] 


, 
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Cr. R. App. of the order of the 
Court of the Sessions Judge, Amraoti, 
dated September 25, 1936, in Criminal 
Appeal No. 375 of 1936, confirming the 
order of the Court of the City Magistrate, 
Amraoti, dated August 17, 1936, in Crimi- 
nal Case No. 213 of 1936, 

Pisa E. M. Joshi, for the Applicant (Accus- 
ed. 
Mr. W. R. Puranik, Standing Counsel, 
for the Crown. 

Order.—This order will also cover Cri- 
minal Kcvision No. 370 of 1936. Three 
persons, Ghasiram, his son Gopal, and one 
Badhmal who is no relaticn of theirs, were 
brought betore the First’ Class Magistrate, 
Amraoti, in connection with offences cons 
cerning opium. Ghasiram and Gopal were 
charged with selling opium without a 
license, an offence punishable under s. 9 
(d) of the Opium Act, and also under s. 13 
(a) of the Dangerous Drugs Act. for im- 
porling opium into British India. Budh- 
mal wis charged unders. 21 (1) of the 
Dangerous Drugs Act for an abetment of 
the latter offence. Tey were all tried to- 
gether, Budkmal was acquitted of the 
ofence of abe‘ment, and Gopal was ac- 
quitted cf the offence of selling opium 
without a license ; he was, however, con- 
victed under the Dangerous Drugs Act, 
and his father was c.nvicted on both 
eounts of the charge against him. In ap- 
peal the Sessicns Judge, Amraoti, upheld 
the convictions on the facts and held that 
there was no illegality in the joint trial. 
Tne principal point takenin revision be- 
fore me is that the trial was vitiated by 
reason of misjoinder and that different 
offences not arising in the cuurse of the 
same transaction by different persons were 
` jointly tried. 

The learned Sessions Judge in discussing 
the legality of the trial has stated : 


or 


st is urged in the memo of appeal that the 
joint trial of the accused ig not legal, Jt is also 
urged, though not stated in the memo, that in any 
case both the appellants, who are father and son, 
cannot be convicted for possession of the opium. 
The evidence is clear that both the accused are 
jointly carrying on this business of opium and ag 
the letters on record show both of them used 
to write tothe State and had a correspondence, 
The offences were committed jointly and the joint 
trial and the convictions of both the accused is pro- 


r.” 

The learned Sessions Judge seems to 
have considered only the question-whether 
the father and son could be tried jointly, 
Ho has not considered the question of the 
joint trial of Budhram, who: was not an aps - 


-pollent before him ab all, nor has he ap» 


pees 
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plied his mind to the question of the nature 
of the two offences and whether they could 
be said to have been committed in the 
course of the same transaction. In R. S. 
Ruiker Y Pn aga (1), I held that what 
cotistitutés the same transaction for the 
application of 6. 235 (1) of the Criminal 
Procedure Code, is a question of fact to be 
determined by the circumstances of each 
case, and this case has been cited by the 
learned Government Advocate on behalf of 
the Crown, and I amasked to hold that 
the importation of opium from a Native 
State and the sale of opium without a 
license are incidents arising in the same 
transaction. I am also asked to hold, fol- 
lowing the remarks in R. S. Ruiker v. 
‘Emperor (1), that the interval of time 
between the importation and the sale does 
-not’ weaken the presumption that ihe inci- 
dents arise in the same transaction. 

In my opinion, the argument advanced 
on behalf of the applicants is well-found- 
ed. The ‘offence of the sale of opium with- 
out a license is quite dissociable from 
the offence of importing foreign opium into 
‘British Indir. Opium sold without a license 
need not necessarily be imported opium, 
and op'um need not necessarily be im- 
‘ported forsale. The offence fur which 
Budhmal was tried, the abetment of the 
importation of opium into British India, 
can form no part of the transaction in 
respect of which a charge unders.9 (d), 
of the Opium Act was framed against 
Ghasiram and his son for selling half a 
-tola of opium to a bogus purchaser. I am 
consequently unable to hold that the 
offences which were tried by the Magis- 
trate were different offences committed in 
‘the course of the same transaction, falling 
within the exception to s. 233 of the Cri- 
‘minal Procedure Code laid down ins. 239 
(d) of the same Code, The result is 
‘that the convictions must be set aside, 
and Ghasiram and Gopal be tried 
separately in respect of the offences 
alleged spain them ; that is to say, they 
may both be tried jointly in respect of the 
offence under the Dangerous Drugs Act, 
but Ghasiram must be tried separately in 
respect of the alleged offence under s. 9(d) 
of the Opium Act. 

D. Case remanded, 
(1) 31N LR 318; 157 Ind. Oas. 618; A IR 1935 
Nag. 149; (1935) Or, Cas, 831; 36 Or. L J 1153, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1821 of 1932 
June 6, 1935 
CoLpsTREAM AND Jat LAL, JJ. 

RATTAN SINGH AND OTARRS—PLAINTIRES 

—APPSLLANTS 
l VETSUS 

KISHEN DAS AND otazes—Dergnpants— 
RESPONDENTS 

Mortgage—-Clog on redemption—Mortgagor granting 
permanent lease to mortgagee by separate deed—W he~ 
ther a clog on equity of redemption — Acquiescene by 
mortgagor, whether estops his vendee from challenging 
validity of lease, 

Where a mortgagor gives a permanent lease in 
favour of mortgagee, it forms a part of the same mort- 
gage transaction, though the lease is given by a 
separate deed andfor consideration not included in 
the mortgage-debt. Hence such a leage is aclog on 
equity of redemption. 

[Case-law discussed.] 

A provision clogging redemption has no more bind- 
ing force against an assignee of the mortgagor than it 
has against the mortgagor himself, the provision 
POTE void from its inception and not enforceable at 

aw. 

A provision which fetters redemption is not one of 
general validity, avoided against, the mortgagor 
personally by reason of pressure or undue influence 
brought to bear upon him, but is one which when 
forming part -of the actual mortgage contract has 
under the general law no validity at all, butis void 
and not enforceable by the Courts, There is no ques- 
tion of limitation for it is only in a suit for redemp- 
tion by the mortgagor that the question of the validity 
of the clog, e. 9. a permanent lease, would arise in 
such a case, since there could beno object in seeking 
to set aside the lease so long as the mortgage subsist- 
edand the mortgagees were entitled to possession 
under the lease. Consequently the mere acquies- 
cence ofthe mortgagor for a long time will not estop 
his vendee in a suit for redemption from contending 
that a permanent lease is a clog on the equity of 
redemption. : 

[Case-law referred to.] 

CO. A. from the decree of the District 
Judge, Hoshiarpur, dated October 27, 1932, 

Messrs. M. C. Mahajan and Tara Singh 
Narula for Mr. Gullu Ram and Mr. Nawal 
Kishore, for the Appellants. 

Messrs. Hargopal and Achhru Ram, for 
the Respondents. - f 

Coldstream, J.—On August 28, 1872, 
Jowabar, son of Gurmukh, a Rajput of 
Barch in- Hoshiarpur district executed ‘a 
mortgage deed in: respect of 3,152 kanals 
of land in favour of Ohuni Lal a Brahmin 
of Chintpurni in the. same District, for 

, Rs. 800, with the condition ‘that redemp- 
tion would be effectedin the month of 
Jeth, The mortgage Was with possession, 
‘the produce of the land to be taken ag in- 
terest -on the loan. On Jowahar’s death 
the land passed to a collateral of the same 
neme, son of Mangal. On July 31, 1890 
Jowahar, son of Mangal, borrowed a further 
sum of Rs, 1,800 from Chuni Lal on the 


kaftan dinon v. Etsita bas (LAH) 


16810 


same security executing a second deed of 
mortgage. On the same day he executed 
a deed leasing 274 kanals 7 marlas of land 
to Nathu Ram, son of Chuni Lal giving 
Nathu Ram the rights similar to those of 
an occupancy tenant under s. 5, Punjab 
Tenancy Act, for a consideration of 
Rs. 375, to be paid by the lessee to a credi- 
tor of ihe mortgagor. The lease virtually 
effected a permanent alienation, investing 
the lessee, as it did, with the power to alie- 
nate. After Jowahar’s death his son Ghelu 
Ram, on June 4, 1924, borrowed Rs. 1,810 
from the sons of Nathu Ram, the first four 
‘defendants, and executed another deed 
mortgaging the previously incumbered land 
for this sum in their favour, On April 
8, 1931, Ghelu Ram’s widow, acting on 
behalf of Ghelu Ram's minor son Bir Singh 
mortgaged the land to the first seven plain- 
tiffs in the present suit and Udham Singh 
defendent No.5 for Rs. 5,300. 


mortgage debt of Rs. 4,110, due 
sons of Nathu Ram. Udham “Singh sold 
his rights to Hukam Singh, plaintiff No. 8, 
on April 18, 1931. 

The mortgagees under the moitgage of 
April 8, 1931, and Hukam Singh instituted 
a suit on May 12, 1931, in the Court cf the 
Senior Subordinate Judge, Hoshiarpur, for 


‘redemption ofthe mortgaged land ¢ gainst 


Udham Singh andthe sons of Nathu Ram 
alleging that they had offered them Rs. 4,110 
to release the land which the latter had 
refused to do. The sons of Nathu Ram ad- 


“mitted the right of the plaintiffs to redeem 


the mortgage in the month of Jeth but 
contested their right lo take possession of 


“the 274 kanals 7T marlas leased to them in 


perpetuity by the deed of July 31, 1890, 


The plaintifis pleaded that this lease was 


a fetter on the equity of redemption and 
as such not enforceable against the rights 
of the mortgagors. The Senior Subordinate 
Judge held that the lease of July 31, 1890, 
was in fact benami in favour of Nathu Ram, 
the real lessee being his fathér Chuni Lal, 
the mortgagee, that the lease was part of 
the same transaction as the mortgage of 
the same date, and beinga clog on the 
rightto redeem the mortgage, was not en- 
forceable against the mortgagors’ succes- 
sors-in-interest. He accordingly granted a 
decree for redemption of the whole area 
mortgaged on. payment of Rs. 4,110, together 
with Rs. 375, tobe paid in the next month 
of Jeth. On appeal the District Judge. of 
Heshiarpur, modified the decree so as ia 
make it exclude the 274 kanals 7 marlag 


Part of the - 
“consideration was the liquidation of the 
to the’ 


4 
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permanently leased to Nathu Ram on July 
31, 1890, holding that this lease (which, in 
agreement with the trial Judge he found 
to have been in reality in favour of Nathu 
Ram’s father Chuni Lal) was a transaction 
practically amounting to asale, and d's- 
tinct from the mortgage of the same date 
and, therefore, not an agreement which 
could in equity be declared void as aclog 
on redemption of the mortgage. Against 
this decision the present further appeal 
has been preferred by the plaintiffs for 
whom it is contended that the D.strict 
Judge erred in reversing the decision of 


the trial Court that the lease cf July 31,1390, 


was not binding upon them . 
The decision of both the Courts below 
that the lease was really in favour of Chuni 


‘Lal, his son Nathu Kam being merely a 


benamidar, is final. It is obviously correct. 
There can also be no doubt whatever in 
my opinion that though it was recorded in 
a ‘separate document it was as held by the 
trial Judge a part of the same transaction 
asthe mortgage effected on the same day. 
The trial Judge has noticed that the land 
leased was the whole of the valuable area 
of the mortgaged land, the remainder being 
uncultivated (banjar) and ofno value. It 
is obvious that the lease operated to clog 
the equity of redemption. Indeed, it is 
difficult to imagine a more sure contrivance 
to this end, by which, on payment of 
Rs. 375 the value of the equity of redemp- 
tion in respect of 3,152 kanalsof land, 
mortgaged for Rs. 4,110 was practically des- 
troyed. The principles to be followed by 
this Oourt are clearly laid down by the 
judgment of the Privy Council in Mehrban 
Khan v. Makina (1). That was in a case 
from the North-West Frontier Province 
where asin this Province, s. t0, Transfer 
of Property Act, is not in force. We have 


to decide by equity and good conscience, - 


that is to say, by ths rules of Haglish Law 
ifitis found applicable to sociely and 
circumstances. As pointed out by their 
Lordships, s. 60, Transfer of Property Act, 
indicates that tke rulesof English Law 
relating toa mortgagor's right to redeem 
are.applicable, there being nv indication to 
the contrary. The relevant principle of 
the English Law as statedin the authori- 
ties cited and followed in that case by their 
Lordships is that : 


“Any provision inserted in a mortgage deed to 


(1) 11 Lah. 251; 123 Ind. Oas. 551; A 1TR1950P 0 
142; 57 1 A 168; (1930) A LJ 544; 51 OL 1497; 34 
O W N 529; 31 P L R583; 32 Bom. L R 882;58M LJ 
715; 31 L W 732; Ind, Rul. 1930 P O 186 (PO) 
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prevent redemption on payment or performance of 
the debt or obligation for which the security was 
given is what is meant by a clog or fetter on the 


‘equity of redemption and is, therefore, void... ... 


(Lord Lindley in Stanley v Wilde (2), at p 1759), 

Redemption iyofthe very nature and essence of 
a mortgage as mortgages are regarded in equity. 
It is inherent in the thing itself and it is 
as firmly settled now as 
times that equity will not permit any devise or 
contrivance designed or calculated to prevent or 
impede redemption, It follows as a necessary 
Consequence that when the money secured by a 
Mortgage of land is paid off the land itself and 
the owner ofthe land in the use and enjoyment 
of it must be as free and unfettered to all intents 
and purposes asifthe land had never been made 
the subject of the security (Lord Macnaghten in 
the case of Noakes & Co. v. Rice (3).” 

Their Lordships in Mehrban Khan v. 
Makhna (1), were dealing with acase in 
which the provision fettering the equity of 
redemption was included in the mortgage- 
deed, and it is contended that their decision 
cannot be applied here where the lease 
was by a separate deed and for a considera- 
tion not included in the mortgage debt. 
I find no force in this contention. That the 
lease was really in favour of the mort- 


srrese 


it ever was in former 


"gagor Chuni Lal and not of his son has been 


found by both the lower Courts and this 
decision which is manifestly correct can- 
not now be questioned. The fact thatthe 
lease and the mortgage were effected by 
different though contemporaneous deeds is 


_immaterial. lt is clear that they were, as 


held by the trial Judge, parts of the one 
and the same transaction, and the Indian 
Courts have applied the doctrine now made 
clear in Mehrban Khan v.Makhna (1), to 
many cases where the clog was effected by 
a separately recorded transaction. In Parsh- 
ram v, Lakshmi (4); a mortgage was 
effected in 1902, and two permanent leases 
executed in Apriland June 1907. It was 
contended that the principle forbidding 
clog3 on redemption was inapplicable to an 
arrangement made between the mortgagor 
and the mortgagee at atime subsequent to 
the time of the mortgage. The contention 
was overruled, one of the authorities relied 
upon by the Court being Subrao v. Manjapa 
(5),a decision, which had never been dis- 
sented from ina case where a permanent 
lease had been effected three years after 
the mortgage. Tt is true that in Parshram 


(2) (1899) 2 Oh. 474 at p 475; 88 L J Oh, 681;15 T L 
R 528: 48 W R90; 81 L J 393. 

(3) (1902) A O 24; 71 L J Oh. 139; 66 J P 147; 50 W 
R 305; 26 L T 62. 

(4) 53 B 360; 115 Ind, Cas 405; A 1 R1929 Bom. 186; 
31 Bom. L R 229; Ind. Rul. (1929) Bom, 309, 

(5) 16 B 705. 


# Pago of (1609) 20h—[Hid] 
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v. Lakshmi (4), it was found that the lease 
had been unfair, but the ruling upon the 
contention based on the difference of time 
between the two transactions was inde- 
pendent of this finding. In Tirumala Chetty 
v. Srinivasa Raghava Charlu (6), the doc- 
trine was applied where the clog was effect- 
ed bya separate agreement executed six 
days after the mortgage-deed, tosell the 
land tothe morigagee ata concession rate: 
It was held that the two transactions were 
parts of the same transaction and that the 
agreement to sell was a clog on the equity 
of redemption and was void in law whether 
it was to have effect before or after re- 
demption.’ In Ram Narain v. Surath, 57 Ind. 
Cas. 337 (7), a Full Bench ruling of the 
Patna High Court disposing of acase in 
which the clog pleaded had been effected 
seven years after the lease, Miller, O. J. 
observed that : 

“Once the mortgage had been entered into it was 
not within the competency of the parties to clog 
the mortgagor's equity of redemption by entering 
into a transaction whereby even after redemption 
the mortgagee would retain an interest in the pro- 


perty as lessee upon payment of a comparatively 
trifling rent.” 


In Bhim Rao Nagoji Rao v. Sakharam (8), 
the mortgage-deed wasexecuted in 1859 
and on the same day the mortgagor entered 
into a separate contract to lease the land 
on apermanent tenureon a fixed annual 
rent of Rs. 70. The mortgagor sued for re- 
demption in 1916. In deciding that he was 
entitled to redeem the mortgage it was held 
that the twa documents were parts of the 
same transaction and the principle of equity 
was applicable. These authorities, to 
which others could be added, leave no 
doubt that the circumstance that the tran- 
saction fettering the right of redemption is 
recorded separately from the mortgage 
` itself, and for aconsideration not included 


in the consideration for the mortgage, will’ 


not by itself preclude the application of 
the principle that agreements to prevent 
redemption on payment or performance of 
the debt or obligation should nob be en- 
forced. It is next contended that the 
plaintifis cannot set up the equitable doc- 
trine on which they now rely in view of the 
long silence and consent of the mortgagora, 
their veodors, which shows that they ac- 
cep:ed the lease as binding upon them. 


(6) 52 M 300: 121 Ind. Cas. 753; A I R 1929 Mad. 243: 
56 ML J 318; (1929M W N93; 29L W 329; Ind. 


Ral. 930) Mad. 225, 
nd. Cas. 337; A I R 1920 Pat, 144; 1 P 
575; SB D 1428; (1920) Pat. 357 (F B), ae 
; 64 Ind. Cas. 612; A I R 1922 Bom. 
23 Bom. LB 1268," Penne 
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Mere lapse of time will not, however, affect 
the case. It has now been settled by the 
Privy Council in Mehrban Khan v. Makhna 
(1), that a provision which fetters redemp- 
tion is notone of general validity, avoided 
against the mortgagor personally by rea- 
son of pressure or undue influence brought 
to bear upon him, but is one which when 
forming part of the actual mortgage con- 
tract (as the trial Judge rightly found the 
lease to be in this case) has under the 
general law no validity atall, but is void 
and not enforceable by the Court. I have 
already referred to a case Bhim Rao Nagoji 
Kao v, Sakharam (8), where the mortgage 
was effected in 18.9 and redemption sought ` 
in 1916. In Parmanand v. Matu Din (9), 
a period of over 40 years had elapsed be- 
tween the transaction and the suit. There 
isno question of limitation for as observed 
by Baker, J.in Parshram v. Lakshmi (4), 
it is only ina suit for redemption by 
the mortgagor that the question of the 
validity of the lease would arise insuch 
a case since there could be no object in 
lease so long 
as the mortgage subsisted and ihe 
mortgagees were entitled to possession 
under that. In this connection it is to be 
noted that inthe case before us acquies- 
cence bythe mortgagees was not pleaded 
nor was any issue struck upon this point. 

Lastly we are asked to uphold the deci- 


sion c£the lower Appellate Court because . 


the plaintiffs are not themselves the mort- - 
gagors but their vendees. Reference has 
been made to Attar Singh v. Ganga Singh 
(10), a judgment cited by the lower Court. 


That judgment dealt with a totally differ- - | 
‘ent matter, a plea that the terms of a mort- 
-gage were oppressive and 


extorted by 
undue influence. The argument is rebutted 
by the judgment of the Privy Council in 
Mehrban Khan v.Makhna (1), where it was 
held that a provision clogging redemption 
had no more binding force against an 
assign of the mortgagor than it had against 


‘the mortgage himself, the provision being 


void from its inception and not enforce- _ 
able at law. For the reasons given, I would 
accept this appeal, set aside the decision 
of the District Judge and restore the decree 
leaving the parties to 
bear their own costs in this Court. The 
cross-objections have not been pressed and 
they are dismissed. 


(9) 47 A 582; 87 Ind. Cas. 477; A IR 1925 All. 427: | 


.23 A LJ 307: L RB 6 A 305 Civ. 


(10) 144 PL R 1913; 18 Ind. Cas, 594; 1P R1913. 
Rev;1P W R 1913 Rev, i | ae 
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Jai Lal, J.—I agree but not without hesi- 
tation. 


D. Appeal accepted. 





MADRAS HIGH COURT. 
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Mapnavan NAIR AND Stopirt, JJ. 
SENDATTIKALAI PANDIA 
CHINNA THAMBIAR AND ANOTHER 
— PLAINTIFES — APPELLANTS 


4 versus 
SANGILI VEERAPPA PANDIAN 
AND OTA*R3-~DEraNDANTS RESPONDENTS 
Landlord and tenant-—-A pportionment of rent—Death 
of life tenant—Apportionment between heirs and 


: reversioners—Transfer of Property Act (IV of 1882), 


a. 36-—-Applicability of principle of section to cases 


i of successton—Relationship between land-holders and 
1 occupancy tenants. 


Whatever rule may be applicab'e to rents payable 
on certain dates in respect of ordinary leases, rents 


; payable by occupancy tenants stand on a different 
. footing for in theory landlord and tenant are cə- 


owners andthe rents payable by the latter represent 
a share of the crop. 

Though the rule of apportionment of rent enacted 
by s.36 ofthe Transfer cf Property Act, is limited 
to transfers intir vivos and does not strictly speak- 
ing apply tocases of devolution of interest on suc- 


. cession, the principle underlying the section isap- 


' D. Venkatraju and K. 


plicable to case3of succession onthe grounds of 
equity ani good conscience. Phirozshah Bomanjee 
v, Bai Gopi Bui (8), explained, Lakshmi Naranappa 
v Meloth Raman Nair (3), Kauhi Sou v, Multalt 
Chathu (1), Rangiah Chetty v Vajiravelu Mudaliar 
(5), Aparra Debi v. Shiba Prasad Singh 6) and 
Shiva Prasad Singh v. Prayag Kumir, Debee (1), fol- 
lowed. ' 

C. A. againstthe order of the Court of 
the Subordinate Judge, Tuticorin, dated 
September 5, 1928, andtmade in “1. A. No. 
1102 of 1931, in O. S. No. 27 of 1914. 

Mr. A. S. Vistanatha Ayyar, for the Ap- 
pellants, 


Messrs. S. Ramasamy Ayyar, A. K. 
Raja A 
Respondent ja Ayyar, for the 
adhavan Nair, J.—The plaintiff i 
0. 8. No. 27 of 1914 on the file of the Court of 
the Subordinate Judge of Tuticorin (the pati- 
tioner in.the lower Court) is the appellant. 


_ The appeal arises out of an application for 


passing a final decree in that suit. In 
O. 8. No. 27 of 1914, the plaintiffes rever- 
sioner claimed for himself the zemindari of 


. Bivagiri on the death of the then zemindar 
| Ramalinga who died in the year 1914. The 
. claim was made against the mother of the 


zemindar who tcok possession of the 
zemindari on his death. Along with ths 
suit was tried another suit O. 8. No. 48 of 
1914, the plaintif in which admitting the 
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right of the Rani claimed that he was the 
next reversioner entitled tothe zemindari 
on her death. The Rani died on November 
23,1916, while the suits were in progress 
and the plaintiffin 0.8. No. 27 of 1914, 
was then madethe 2nd defendant inO. S. 
No. 27 of 1914. The decrees passed in 
these two suits were appealed against, to 
the High Court and the judgments are re- 
ported in Guruswami Pandiyan v Chinna 
Thambiar (1). For the purpose of this ap- 
pealit is enough to say that the High Court 
held thatthe Rani succeeded to the zemin- 
dari in preference tothe plaintiff and that 
the income accruing from it during her 
lifetime was her property and that after 
her death, the plaintiff, as one of her heirs, 
can claim only one-sixth of what was left. 
The decree of the lower Court was modi- 
fied bythe High Court giving to the 
plaintiff as one of her heirs only one-sixth 
share in herestate, including the profits 
that accrued from the impartible estate up 
to herdeath, he of course being entitled 
tothe whole of itthereafter. In the partible 
properties‘and in the outstandings and in 
the past profits that accrued during the 
Rani's lifetime there was a declaration 
that the plaintiff and defendants Nos. 2 and 
6 are each entitled to one-sixth share and 
a final partition decree was ordered to be 
drawn up by the Subordinate Judge re- 
garding them. It is not neceseary to refer 
to the other portion of the decree. Guru- 
swami Pandiyan v. Chinna Thambiar (1). 
In the present case we are concerned only 
with the partition of the income which the 
Rani was entitled toon account of the 
land revenue and leases from tope and 
forests for Fasli 1326. It may be mention- 
ed that a Receiver was in possession of the 
property during the lifetime of the zemin- 
darini. Fasli 1326 commenced from July 
1, 1916, and as the Rani died on November 
93, 1916, we are concerned with five-twelfth 
of the income due to the Rani which 
amounted to Rs. 21,079. Plaintiff claimed 
that the rents and profits of the estate for 
Fasli 1326 including that part of them 
which remained unrealised at the death cf 
the Rani should go with the estate and 
should be paidto him. The responden's 
contended that the said rents and profits 
should be divided, part going to the person- 
dl heirs of the Rani (of whom plaintiff is 
one) in proportion to the period during 
which the Rani was in possession, namely 
from July 1, 1916, to November 23, 1916. 
(1) 44M 1 at p. 34; 61 Ind. Cas. 242; 39M LJ 
529; (1920) MWN 660; 28M L T 365, 
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On one calculation the plaintiff gets the 
whole; on respondents’ calculation he ge's 
as co-heir with defendants Nos.2 to 6 only 
one-sixth of the income which is attri- 
butable to the aforesaid period. The 
lower Court in drawing up its final decree 
decided in respondents’ favour holding that 
plaintiff had withdrawn his objections at 
the stage when the ‘Commissioner’s report 
came up for consideration. It is now 
agreed that plaintiff never did this. On 
plaintif’s appeal we have to decide’ the 
question asone of first instance. 


The rents and profits of the estate in the 
Fasli in question consisted of money due 
by lease of topes and forests and money 
due as rent from occupancy ryots in res- 
pect of their lands. It is now agreed that 
the former became payable atthe begin- 
ning of the Fasli and are divisible in the 
proportion stated by the respondents. 
Then remain the rents due by occupancy 
tenants which became payable in instal- 
ments beginning in December the month 
following the death of the Rani. We may 
say at the outset that whatever rule may be 
applicable to rents payable on dates cer- 
tain in respect of ordinary leases, the rents 
payable by occupancy tenants stand on a 
different footing. In theory landlord and 
tenant are co-owners. The rents payable 
by the latter represent a share of the crop 
and there are s'ill estates where the land- 
lord takes his share by division of the ac- 
tual grain at the threshing floor. Where 
the landlord properly called the land-holder 
in the case of such estates receives his 
rent in money, the time whenit is made 
payable is fixed by custom with a view to 
the convenience of the occupancy tenant 
and not in pursuance of any contractual 
agreement between the parties. In this 
view it might be said that the land-holder 
becomes entitled to his rent considered 
as asum paid in commutation of his share 
of the produce even while the crops are on 
the ground. 

The plaintiff contended in the lower Court 
and the same contention is urged before 
us—that he is entitled to the whole income, 


the ground being that in law the income 


for the Falsi cannot be apportioned. 

The law as io the apportionment of 
periodical payments on determination of the 
interest of the person entitled to is provid- 
ed fcr in India in s. 36 of the Transfer of 
Property Act, which runs as follows: 

“In the absence ofa contract cr local usage to 
the contrary, all rents, annuities, pensions, dividends, 
and other periodical paymentgin fthe nature of 


BENDATTIXALAT PANDIA V. BANGILI vewRaPPA (MADR) 


16810 — 


income shall, upon the transfer of the interest of’ 


the person entitled to receive such payments, be 


deemed, as between the transferor andthe trans- ` 


feree to acciue due from day to day, and to be 
apportionable accordingly, but to be payable onthe 
days appointed fcr the payment thereof", 

In England under ihe common law there 
was no apportionment in respect of time 
except in tLe case of interest which accrued 
from day today. As to rent and other 


‘ periodical payments, the contract being con- 


sidered as distinct and entire, no sppor- 
tionment was allowed; seethe judgment of 
Lord Eldon in Ex parte Smyth (2) and the 
note appened to the report by Mr. Swans- 
ton. Tis rule in England was altered by 
the Apportionment Act of 1870, s. 2 of which 
says: , 

“From and after the passing of this Act all rents, 
annuities, dividends and other periodical payments 
in the nature cf income (whether reserved ormade 
payable under un instrument in writing or other- 
wise) shall, like interest on money lent, be con- 
sidered as accruing from day to day, and shall be 
apportionable ir respect of time accordingly.” 


The law enacted ins. 63 of the Transfer. 


of Property Act is limited to transfers 
inter vivos and does not, strictly speaking, 
apply to cases of devolution of interest on 
succession. 


the law of apportionment applicable to the 
present case is the old. English common 
law under which theré cannot be any doubt 


“that apportionment in the case before us is 


impossible. But ina series of cases of this 
Court, though s. 36 was held inapplicable, 


the principle underlying the section has. - 


been applied consistently on the ground of 
equity and good conscience. In Lakshmi 
Naranappa v. Meloth Raman Nair (8) a 
tanant-foielife leased immovable property 
to tenants ata rent which was payable 
in half-yearly instalments. Four days 
before an instalment was due, the tenant- 
for-life died, andthe assignee of his inter- 
est sued the tenants for the rent. It was 
held that he was entitled to recover. Sub- 


entitled to rccover on the ground that 


(2) 36 E R 412. 
(3) 26 M 540, 


It is, therefore, argued that in-. 
asmuch as s. 36does not apply in terms,. 


! 
| 
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half-yearly instalment had fallen due prior 
to the death of the tenant for life though 
the right to sue for it might not have ac- 
erued until four days after. In Kunhi Sou 
v. Mullali Chathu (4) it was held thatan 
assignee from a lessee is entitled to claim 
as against the lessor apportionment of rent 
accruing due afier the date of assignment 
to him up tothe time of atransfer (if any), 
of his interest as assignee to a third per- 
son. The learned Judges pointed out, after 
referring to the Statutory Law and the 
Common Law of Enyland, that in India 
there is no reason for not applying to rent 
the principle adopted in England in the 
case of interest. In Rangiah Chetty v. 
Vayiravelu Mudaliar (5) a decision of three 
Judges, it was pointed out that though ac- 
cording to s.2(d) of the Transfer of Pro- 
perty Act, the Act does not apply to sales 
in execution, yet the principle ofe. 36 of 
the Act which embodies a rule of justice, 
equity and good conscience can be applied 
and rent apportioned from day to day as 
between a lessor and the transferee of his 
right in execution in the course ofa year 
of ihe lease. The decision in Aparna Debi 
v. Shiba Prasad Singh‘ (6) in which the law 
of appcrtionment was allowed by the Patna 
High Court was a case of devolution of in- 
terest on succession. So also was the case in 
Shivaprasad Singh v. Prayag Kumari Debce 
(7) where in an elaborate judgment after 
referring to the English and the Indian 
cases already cited the learned Judges came 
to the conclusion that though s 36 of the 
Act would not apply to the case before 
them, yet on grounds of equity apportion- 
ment might be allcwed. In that case the 
qu3stion was, j 


“whether the plsintifis (the widows) were entitled ` 


to rents and royalties which fell due during the life” 
time of Raja Durga Prasad.” 

The Raja died on Mareh 7, 1916, before 
the year was out and rents and royalties 
had not then fallen due to himj and the 
decision turned upon the question whether 
such rents and royalties could be appor- 
tioned under the Act. The learned Judges 
held that the 

“plaintifis are entitled to such rents and royalties 
due up tothe date of the death of Rajah Durga 
Prasad, that is to say, till March 7, 1916, and 
no distinction was made between agricultural 
tenanciesand colliery leases both being treated on 


(4) 33M 86; 17 Ind. Cas. 933; AIR 1916 Mad. 
786; 12M L T 605. 

(5) 41 M 370; 43 Ind. Cas. 78; 33M L J 618, f 

(613 Pat. 367; 83 Ind. Cas. 623; AT R 1924 Pat. 
451; 5P L T 111; (1921) Pas. 207, 

(7) 6l © 711; 154 Ind. Cas, 479; A I R 1935 Cal. 39; 
TRO 459, h . 
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the same footing. In all these cases the principle 
underlying s. 36 of the Transfer of Property Act 
was applied on grounds of justice, equity and good 
conscience. ` 

The Counsel of the appellant says thut 
the above cases should now be held to have 
been wrongly decided in the ligit of the 
Privy Council decision in Phirveshah 
Bomanjee v Bai Gopi Bai (8). In that erse 
af:er stating that the linglish Apportion- 
ment Act of 1870, does not apply to India, 
nor doany of the earlier English Appor- 
tionment Acts, and that it is common ground 
that the principle which applied in that 
case was that of the original English Law 
as it stood apart from statute, their Lord- 
ships observed as follows: — 

“The older English Law on the subject was stated 
by Lord Eldon in Ex parte Smyth (3) and is ampli- 
fied in the learned note appended to the report of 
that case by Mr. Swanston, The latter traces it 
to the two propositions, that an entire contract 
and that under such an 
instrument, asfor instance, a lease with a reser- 
vation of periodically payable rent, the contract for 
each portion is distinct and entire. The rule, 
however, while applicable to periodical payments 
becoming due at fixed intervals, did not apply to 
sums accruing de die in diem. It did not, for 
example, apply to annuities or to debts. The dis- 
tinctions drawn were oftenfine. But it is not neces- 
sary for their Lordshipsto discuss them, because 
it is plain{that, however, clear the principle which 
governed the character of proprietary and contiace 
tual rights, it was always open toa testator or 
settlor, with full power of disposition, to exclude 
its practical consequences”, 

And then their Lordships began to cone 
sider 

“whether there isnot inthe trust deed knzuage 
which, by implication imports that apportionment 
was directed by the settlor to take place”. 

The learned Judges in Shiraprasad Singh 
v. Prayag Kumari Debee (7) distinguished 
the Privy Council case on the ground 
that: 

“What was decided in the case wasa question 
of intention as evidenced by a deed of settlement as 
to whether income derived from rents and shares 
was apportionable de die in diem, though they felt 
the forcsof the admission made by the parties 
before their Lordships that the law of apportion- 
ment applicable to India was the old law in Eng- 
land. They were also of opinion that the old 
English Law of non-apportionment was not applic 
able to the case before them which wags not a 
cass between persons standing in relation of 
lessor and lessee or of persons who were bound 
by covenants, relating to payment of rent at 
stated intervals.” i 

In the case before us also, it is hardly 
proper to describe, as already pointed out, 
the zemindar andthe persons from whom 
ihe paymenis are due as persons standing 
in the position of lessor and lessee. Hav- 

(8) 47 B 790; 76 Ind. Cas. 929; (1923) M W N 616; 
Al R1923 PC 171; 18 L W 940; 26 Bom. LR 7s; 
28 C W N 882; 47 M LJ 79; 33M LT 372;501 A 
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ing regard to the special features of the 
case in the Privy Oouncil we are not in- 
clined to hold that the previous decisions 
of this Court which have been uniform 
should be considered to be overruled by 
that decision. Following those decisions 
and the decisions in Shivaprasad Singh v. 
Prayag Kumiri Debee (7) and Aparna Lei 
vy. Siba Prasad Singh (6) we hold that. the 
principle of s: 36 of the Transfer of Pro- 
perty Act will apply to the present case on 
grounds of justice, equity and good con- 
science and that the decision of the lower 
Court isright. The appeal is dismissed 
with costs of respondents Nos. 1, 2, 5 
and 6. : 

Ae Appeal dismissed. 


— m 


LAHORE HIGH COURT 
Regular Second Civil Appeal No, 861 of 1936 
December 15, 1936 
Jat Lat, J. 
Fira S. NASIR-UD-DIN—AppsLLants 


VETSUS 
Tiru DURGA PRASHAD AND 0OTHERS— 
RESPONDENTS 
Contract Act (IK of 1872), ss. 69, 230—Contract 
between agent and principal that agent would pay 
for goods supplied by principal to purchaser—Whe- 
ther entitles agent to sue purchaser, when order was 
not placed through him-Purchaser making agent 
believe that he would pay him—Whether overrides 


. 239. 
: The mere fact that tho agent had bya separate 


contract made with the principal undertaken to pay 
him forall goods supplied by him and not paid for 
py the purchaser does not entitle the agent to sue the 
purchaser, when the order was not placed through 
him. Insucha case to entitle the agent to the bene- 
fit of s. 69, Contract Act, there must be a privity of 
‘contract between him and the purchaser and though 
the purchaser has given grounds to the agent by his 
letters to believe that he would pay the amount, 
this fact will not overridethe provisions of s. 230 
of the Act. 

S. 0. A. from the decree of the Court 
of.the District Judge, Delhi, dated May 
11, 1936, reversing that of the Additional 
Subordinate Judge, Fourth Class, Delhi, 
dated February 20, 1936. . 

Mr. Niaz Ali, for the Appellant. 

Mr. Bishan Narain, for the Respondent. 

Judgment.—The appellant was appoint- 
ed an agent of a firm in Paris by their 
representative who had arrived in Delhi 
to secure orders for the firm. The ap- 
pellant had to get commission on all 
orders secured by that representative or 
by the appellant himself and was also to 
get commission on all orders secured by 
-him subsequent to the departure of the 
representative from Delhi. The appellant 


esta 

also undertovk to recover the amounts 
due to the Paris Firm from those to wuom 
the goods ordered were to be supplied 
and anthorised it to draw bills on himin 
case of need for the price of the goods 


along with the consignee of the gocds. , 


Three days subsequent to the appointment 
ofthe appellant the representative of the 


Paris : firm secured an order from the res- . 


pondent for supply of perfumes, ete., it. has 
been found by the learned District snare 
that itis not correct as alleged by the 
appellant that the order was secured 
through him by the Paris Firm from the res- 
pondent. In the indent, however, it appears 
that the signature of the appellant ap- 
pears, though on behalf of the respondent 
it is suggested that this signature was 
put sometime subsequently for the purpose 
of thiscase. A copy of the indent was 


* produced by the respondent but it has 


mysteriously disappeared from the record. 
The existence of the signature of the ap- 
Pellant on the indent will not, however, 
materially affect the decision of this c.se 
in view of the finding of the District 
Judge that the appellant did not secure 
the order from the respondent. It is 
obvicus that under the cireum3'ances the 
appellant is not entitled to maintain a 
sit in his own name for the recovery of 
the amount due as price of gools alleged 
to have been sent to the respondent and 
refused delivery by him. 

Under s. 230 of the Indian Contract Act 
an agent is entitled to maintain a suit 
personally for the recovery of the price 
if the contract is made by him for the 
sale or purchase of goods fora merchant 
resident abroad. The contract in this case 
“was not made by the appellant. It is, 
however, contended that the appellant is 
entitled to recover the price under s. 69 
of the ‘Indian Contract Acton the ground 
that he was interested in the payment of 
the amount tothe Paris Firm. It appears 
that the goods were despatched by the 
Paris Firm and the invoice was received 
by the respondent, the draft accepted by 
him about fifteen days after the receipt 
of the invoice and Rs. 50 paid to the 
Bank in the account of the appellant on 
account of the goods, and subsequently he 
made a request to the appellant to wait for 
payment. Finally he refused to pay on 
the ground thatthe goods did not conform 
to the order. Whether there is justification 
for this refusal or not isnot a question 
which I need decide on the present occasion. 

Subsequently it appears that the appel 
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lant received the goods and he is stillin 
possession of the same; he returned the draft 
in terms of his agreement with the Paris 
Firm. The présent suit is instituted by 
him for recoverv of the amount paid by 
him to the Paris Firm. 

In my opinion, the learned District Judge 
has rightly held that under the circum- 
stances the plaintiff is not entitled to claim 
the benefit of s. 69 onthe ground that he 


is nota person interested in making the, ” 


payment, as that expression has been 
interpreted in several cases decided by 
different Courts. There was no privity of 
contract between the appellant and the 
respondent. The only ground on which 
a decree was ‘claimed by the appellant 
against the ruspondenl was that the order 
had been placed by the latter with the 
Paris Firm through its agent, the appel- 
lant. This has been found to he. wrong 
by the learned District Judge. The mere 
fact that the appellant had by a separate 
contract made with the Paris Firm under- 
taken to pay it for all goods supplied by 
it and not paid for by the purchaser does 
not entitle him to sue the purchaser, the 
order was not placed through him. In my 
opinion, the learned District Judge has 
reached the correct conclusion, but there 
is zo doubt thatthe respondent has given 
an occasion to the appel'ant to believe that 
he wou'd pay the amount to him by his 
letters and by the payment to him, but that 
dres not override the provisions cf s. 230 
of the Indian Contract Act. 

I dismiss this appeal but direct that 
parties shall bear their own costs through- 
out in this litigation. 

D. i Appeal dismissed. 


We samem 


MADRAS HIGH COURT 
Civil Appeal No. 183 of 1931 
September 2, 1936 
` VARDAOHARIAR AND MoogeTT, JJ. 
.BARVOTHAMA PAI AND ANOTHER — 
APPELLANTS 


versus 
GOBINDA PATI anv GTHERS— 
RESPONDENTS 

Hindu Law—Partition—Suit for, in forma pauparis 
— Division of status, when effected—Accounts to be 
taken, from what date. < 

The division of status between the parties to 
a suit for partition must be held to take effect 
as from the date of the institution of the suit. 
Ina case of a suit in forma pauperis it will be 
the date of ths presentation of the pauper petition. 
The parties will be entitled to whatever may 
be found to represent their share of the income 
on accounts being taken as from the date -of the 
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petition to the date when defendant gave up posses. 
sion, accounts being taken on the fcoting that on the 
date of the pauper petition the parties had become 
tenants-in-common. Sri Ranga Thathachariar v. 
Sreenivasa Thathachariar (1), relied on. 

O. A. agvinst the decree of the Bub- 
nudge, South Kanara, dated March 10, 

Mr. K Y. Adiga, fir the Appellan’‘s. 

Messrs. B. Sitarama Rao and T. Krishna 
Rao, for the Respondents. 
Varadacharlarc, J.—Tais is an appeal 
by plaintiffs Nos. 2 and3 represented by 
their mother as next friend. They, with their 
elder brother, plaintiff No. 1, sued for parti- 
tion andin the plaint they included (1) a 
claim for past mesne profits from Septem- 
ber 7, 1923, up to date of suit and (2) a claim 
for a small amount as representing the value 
of their share of movable properties be- 
longing to the family. So far as the right 
to partition was concerned, defendant No. 1 
who was the Ejman did not care to insist 
on any objection founded on the fact of the 
appellants’ minority. A partition has there- 
fore been directed by consent of parties, 
As regards the share of ths movables claim- 
ed, the learned Subordinate Judge has held 
that the claim was not proved. In dealing 
with the claim for mesne prfits, he found 
that the plaintiffs had not been exc'uded as 
alleged in the plaint, but on the cther hand 
were being maintained by defendant No. 1 
till shortly before suit. He alsə refers to 
the fact that under an order of that Court 
the plaintiffs were being paid Rs. 30 a month 
during the pendency of the suit for their 
maintenance. On these findings he re- 
fased to direct any account in respect of 
profits. 

In this appeal the plaintiffs have reiterate 
ed their claim for past mesne profils, for 
3/8th share of the movable and for an ac- 
count of the income during the pendency 
of the suit. On the first two questions we 
see no sufficient reason for differing from 
the conclusion of the lower Court. (Their 
Lordships after discussing the evidence as 
to alleged exclusion of plaintiff with regard 
to claim for mesne profits and movables 
proceeded). As regards the third head 
of the claim, viz., an account of the profits 
from the date of suit, the position seems to 
us, however, to be different. It is true that 
under an order of Court a sum of Rs, 30 


-per mensem was provisionally paid by de- 


fendant No, | tothe p'aintiffs but we are 
informed that this was done only from 
about January, 1928. This will no doubt 
have to be taken into account in determin- 


‘ing the-amount which the plaintiffs may be 
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entitled toon the taking of accounts, but 
by the very term of the order it cannot be 
taken as wholly satisfying their claim or 
depriving them of their right to an 
account. Under ths decision in Sri Ranga 
Thathachariar v. Sreenivasa Thathachariar 
(1), the division of status between the par- 
ties must be held totake effect as from the 
date of the institution of the suit. In this 
case it will, be the date of the presentation 
of the pauper petition, i. e. April 16, 1926, 
The appellants will be entitled to whatever 
may be found to represent their share of 
the income on accounts being taken as 
from the date of the petition to the date 
when defendant No. 1 gave up possession 
accounts being taken on the footing that 
on April 16, 1926, the parties had become 
tenants-in common. 

The case willbe sent back to the lower 
Court for the appointment of a Commis- 
sioner or for other appropriate steps being 
taken to take this account and for passing 
a final decree in respect of-this part of the 
claim so far as the appellants are con- 
cerned. As their claim for past mesne 
profits and movables has failed, the appel- 
lants will themselves pay the court-fee due 
to Government on the memorandum of 
appeal. As the respondents’ Counsel have 
reported no instructions, there will be no 
other order as to costs in the appeal. 

AJD: Order accordingly. 


(1) 50M 866; AIR 1927 Mad. 801; 10t Ind. Cas, 
472; 53M L J189; 26 L W 125; 39M L T 234, 
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CALCUTTA HIGH COURT 
Civil Appeal No. 924 of 1935 
June 18, 1936 
M.O. Gnose, J. 
DHARANIKAR PARAH AND oraErs— . 
PLAINTIFFS—~A PPELLANTS 
versus 


u 
CHAIRMAN or COMMISSIOMERS op 
TAMLUK MUNICIPALITY AND oOTAER3— 
DEFENDAN TS— RESPONDENTS 

Bengal Municipal Act (XV of 1932), s. 129— 
‘Owner’, meaning of—-Decision as to ownership, if 
left absolutely to Commissioners — Commissioners 
deciding occupancy raiyats to be owners within Muni- 
cipality —W hether can be said to have exceeded their 
rior s. 129, Bengal Municipal Act, the question 
of decision of ‘ownership’ is left to the Oommis- 
sioners themselves and not to the Court. The defini- 
tion of “owner' is not exhaustive, There may be “ow- 
ner” other than whit is stated in the definion, An 
owner may bea person who actually occupies the 
land. It depends uponthe circumstances of each 
case, Where the plaintifs: are occupancy ratyate 
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holding agricultural lands within the Municipality, 
receive rent from nobody and pay rent to the lind- 
lords, the term “owner” may be applied beth to 
the holder of the occupancy right in the Jand and 
to his landlord Inthe Municipal Act, itisleft to 
the discretion of the Commissioners to detarmine 
which of the two shall bet.ken t> ‘be the owner, 
In deciding thit the owners of thy occupancy rights 
shall be corsiderei to be the owners within the 
Municipality, the Commissioners cannot be said ta 
have exceeded their right which is given to them 
absolutely under s. 129 (b). 


CO. A. against the appellate decree of 
Sub-Judge, 3:d Court, Midnapur, dated 
January 31, 1935. i i 

Messrs. Atul Chandra Gupta and Surat 
Chandra Janah, for the Appe'l ints, 

Messrs. Amarendra Nath Bose, Bijan 
Kumar Mukherji, 
Saroj Kumar Maiti, for the Respondents. 


Judgment.—This is an appeal by the 
plaintiffs in a suit against the Commiss- 
ioners ofthe Tamluk Municipality. The 
suit was instituted by eight persons for a 
declaration that a resolution of the Com- 
missioners passed on February 23, 1934, 
was ultra vires and illegal and without 
jurisdiction and was the result ofan illegal 
Pprocesdings of Oommissioners; that the 
assessment lists as made were illegal that 
the plaintiffs are not Hable to be assessed 
in the manner indicated in tha said reso- 
lution. Tne suit was instituted under O. I, 
r. 8, Civil Procedure Code. Many other 
rate-payers joined as plaintiffs until the 
plaintiffs numbered no less than 239. The 
suit was dismissed by the trial Court. 
That decree was affirmed in appeal. Upon 
hearing the learned Advocate for the 


_plaintiffs-appellants the facts appear as 


follows: ; 

The plaintiffs are the occupiers of lands 
within the Municipality. They use the lands 
forthe purpose of cultivation, growing’ 
paddy and other crops therein. They pay 
rent for their lands to their landlords, 
They receive no rent from any person. 
The question was considered for a long 
time by the Municipal Commissioners 
whether in the circumstances the plaintiffs 
should be considered as owners within the 
meaning of the Municipal Act or whether 
their landlords, whom they pay rent 
for their holdings, should be considered 
the owners liable to pay the Municipal 
rates. 

The Commissioners ata meeting of Feb- 
ruary 23, 1931, decided bygmajority acting 
unders. 129 (b), Bengal Municipal Act 
that with regard to the tenanted lands, the 
ownership of a mukarari raiyati or an 
occupancy raiyati or an under raiyati 


A. S. M. Akram and, | 


| 
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“paddy and other, crops. 


- piers wko cecupied such lands. 
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with occupancy right for mukarari right 
to be taken as a deciding test of ownership. 
These plaintifs are affected by the deci- 
sion es they are holders of land with oc- 
cupancy rights. The first question is 
whether the meeting of February 23, was 
a lawful meeting. Itis urged that there 
was no proper notice served on the Com- 
missioners for the meeting of that day. 
That, however, as the learned Subordinate 
Judge pointed out, is of no importance, for 
all the Commissioners without exception 
attended the meeting of 23rd. The ques- 
tion of no notice, therefore, is immaterial. 
They all having attended the meeting, the 
Tesolution was discussed and passed by 
a majority andat a subsequent meeting 
it was duly confirmed. It cannot, therefore, 
-be held thatthe meeting was ulira vires 
or illegal. The main question urged by 
the learned Advocate for the plaintiffs- 
‘appellanis is that the test of ownership 
which the Commissioners resolved upon 
is ultra vires. An “owner is defined 
n 8.3 (38) of the Act. According to that 
Act : 

“Owner” includes the person for the time being 
receiving the rent of any land or building or any 
part of any land or building whether on his own 
account oras agent or trustee for any person 
or society or for any religious or charitable 
purpose, oras a Receiver,or who would so receive 


such rent ifthe land, building or part thereof let to 
a tenant,” 


The lands of the plaintiffs do not contain 
any building. They are purely agricultural 
lands used for the purpose of growing 
It is urged on 
their behalf that as they are not the per- 
sons receiving rent, they cannot be owners 
within the meaning of the. definition. In 
support of this contention a decision of the 
Patna High Court in Harihar Prosad v. 
Municipal Commissioners, Arrah (1), was 
cited. In that ‘case the Commissioners 
of Arrah Municipality had decided under 
the corresponding section of the Bihar 
and Orissa Municipal Act 1922 that as re- 
gards ihe agricultural lands the landlords 
who received rent for ihose lands would 
be considered tle ‘owners and not occu- 
Against 
that decision of ihe Commissioners the 
landlord filed an appeal to the High Court 
and failed.“\It is tobe noted that s. 129, 
“Bengal Municipal Act ‘leaves the decision 
of the matter tothe Commissioners them- 
selves andnotto the Court. It may be 
stated that the definition of ‘‘owner” is not 


Q) AI R 1934 Pat. 357; 152 Ind. Cas, 647; 13 Pat, 
608; 15 P L T4247 RP 219, 
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. what class of ownership shall be 
“the test for 
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exhaustive. It began with “owner includes, 
e‘c.” But there may be “owner” other than 
what is statedin the definition. An owner 
may be a person who actually occupies 
the land. It depends upon the circum- 
stances of each case. In the present case 
the plaintiffs are the occupancy raiyats hold- 
ing agricultural lands within the Munici- 
pality. They receive rent from nobody, 
They pay rent tothe Raja of Mohisadal 
and other jandlords. The term “owner” 
may be applied both to the holder of the 


occupancy ‘Tight in the land and to his 


landlords as will appear clear when such 
a piece of land is acquired under the Land 
Acquisition Act. Boththe landlord and tke 
occupancy holders have right of owner- 
ship to the land and the extent of their 
right is considered by a Land Acquisition 
Officer in case of acquisition. In the 
Municipal Act it is leftto the discretion 
of the Commissioners to determine which 
of the two shall be taken to be ihe owner. 
In this case of Arrah Municipality the 
Commissioner thought it right to take the 
landlords to be the owner. The Comimis- 
sioners of the Tamluk Municipality thought 
fit to decide that the owners of the occup- 
ancy right shall be considered to be the 


. owners within the Municipality. Ib cannot 


be said that they have exceeded their right. 
The right is given to them absolutely under 
s. 129(b), Bengal Municipal Act (1932), which 


‘states : 


“The Commissioners at a meeting shall determina 


shi accepted as 
t for determining whether lands within 
a Municipality are held under one title or agree- 
ment.” 


As to the case of each one of the plaintiffs, 
the learned Subordinate. Judge was right 
instating that when each of them is agsess- 
ed by the Commissioners, it is open to him 
to make objection to the said assessment 


‘and the Commissioner will then appoint an 


Objection Committee whose duty will be 
to adjudicate each case upon its merits, 


“As tothe general propositicn, in my opine 


ion, the Municipal Commissioners wera 
within their right in deciding the matter 
acccrding to their judgment under s. 129, 
Bengal Municipal Act. The appeal is dis- 
missed. Parties will bear their own costs 
in this appeal. Leave to appeal under 
s. 15, Letters Patent, is refused. The 
cross-objection is not pressed and is, 


~ therefore, dismissed with costs. 


N. Appeal dismissed, 


£ 
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MADRAS HIGH COURT 
Civil Revision Petition No. 738 of 1936 
October 13, 1936 
CORNISH. J. 
G. A & SHANMUGA NADAR— 
DEFENDANT—PETITIONER 


i versus - 
P. S. P. KANDASAWMI NADAR— 
PLAINTIFF — RESPONDENT 
Court Fees Act (VII of 1870), 8. 7, cls. (2), (xi) (ec) 
—Suit by assignee of landlord against tenant hold- 
ing over—Court-fee—Article applicable—Right to 
bring an action and right of action distinguished. 
A suit by a person claiming to be an assigneo of 
the lessor's rights for recovery of possession from 
the lessee who holds over in spite of the termina- 
tion of the tenancy is a suit by a landlord against 
a tenant to recover possession within s. 7, cl. (xi) 
(cc) of the Court Fees Act and is not governed by 
L Gv). i 
a 7 Tk to bring an action and a right of action 
are not the same thing. Anybody can bring an 
action though he has no right at all. A right of 
action means that the person has a right or claim 
before the action which is determined by the action 
to be a valid right or claim. A. G. v. Lord Sudeley 
(1), Gobinda Ram Agarwalz v. Dulu Pada Dutta 
(2), Govinda Kumar Sur v. Mohini Mohan Sen (3) 
and Ramalinga Mudali v. Ramaswamy Ayyar (4), re- 
ferred to. 
C. R. P. underss. 115 of Act V of 1908 and 
“107 of the Government of India Act praying 
the High Court to revise the order of the 
Court of the District Munsif of Tuticorin, 


dated July 11, 1936, and made in O. S. 
No. 111 of 1936. 


Mecsrs. A. Swaminatha Ayyar and 8. 
Tyagaraja Ayyar, for the Petitioner. 

Mr. È. Krishnaswamy Ayyangar, for the 

ondent, 

wan montane question raised in this 
Revision Petition is whether the suit is a 
suit by a landlord against a tenant to 
recover possession within s. 7, cl. wi (cc) 
of the Court Fees Act. If it is, the 
Munsif has jurisdiction to try the suit. 
But if it is asuit governed bys.7, cl. v, 
the suit is beyond the Munsiff's Jurisdic- 
The plaint alleges that the suit land: 


tion. 

which had been leased by one Mara- 
kaiyar to the defendant had been 
purchased by plaintiffs from Marakaiyar 


under a registered sale. deed, that the 
defendant's tenancy had been terminated 
bv Markaiyar; and that defendant was 
holding over in epite of that termination 
of his tenancy and of the plaintiff's notice 
to him to quit possession; and the Plaintiff 
prayed that possession of the land be given 
to him. On the face of the plaint the 
plaintiff is claiming to be the assignee 
of the reversion from the defendants lessor, 
Marakaiyar If the assignment is valid 
ip follows that the plaintiff is invested 
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with all the rights of his assignor ‘in 
respect of the tenancy; s. 109, Transfer 
of Property Act. The relief for which he 
prays is that as such assignee he may 
recover possession from the defendant who 
presists in holding over. 

It is clear from the 
alone isthe test of the 


plaint and this 
nature of the suit 


‘that the suit purports to be brought with- 


in s. 7, cl. wi (ec). But it has been 
strongly contended that the particular 
clause only contemplates a suit where the 
Plaintiff's title as landlord cannot be denied 
by the defendant, and thatit has no ap- 
plication to a case such as the present 
where the plaintiff being the assignee of 
the original lessor the defendant is not 
estopped fron denying his title. I think 
the fallacy of this argument is that it 
would make the character of the plaint- 
iff's suit dependant on the defence set up 
in the written statement and to so hold 
would be contrary to principle. The 
character of the plaintiff's suit must be 
determined by his plaint. A plaintiff is 
dominus litis. He may frame his suit as 
he pleases. Whether he has a good right 
of action is. another matter which will be 
decided at the trial. But Æ right to bring 
an action anda right of action are not, 
as was pointed out by Lord Esher in A. 
G. v. Lord Sudeley (1) the same thing: 
“What is called a right of action is not the power 
of bringing an action Anybody can bring an action 
though he has no right at all, The meaning of 
the phrase is thatthe person has a right or claim 
before the action whichis determined by the action 
to be a valid right or claim.” ..- l 


If the plaintiff in the present suit is 


unable to establish his claim under the 
alleged assignment, his suit will fail and 
have to be dismissed. But at the present 
stage all that can be determined is that 
on the face of the plaint his claim is asa 
landlord to recover possession of land from 
a tenant who isholding over. | 

Much reliance was placed by the peti- 
tioner’s learned Advocate in Govinda Ram 
Agarwala` v. Duli Peda Dutt (2), But the 
actual decision in that case was a tenant 
who continued in possession after notice to 
quit was a trespasser, and accordingly a 
suit to recover possession would not come 
within s. 7, cl. zi (cc). But the Oourt dis- 
approved of this view in Govinda Kumar 
Sen v. Muhinimohan Sen (3), where it was 


(1) (1898) 1 Q B 339, 
(2) 116 Ind, Gas, 374;32 0 W N 1113; A I R 1998 
Oal, 753 


(8) 87 O 349; 125 Ind. Cas. 728; 33 O WN 769; At 
R 1930 Onl, 49; Ind; Rul. (1930, O91, 598, > > 
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Observed that it would be disasirous if the 

w was that a landlord would have to 
bring a suit for declaration of title and 
possession whenever tLe tenant refused to 
vaca'e. lfa plaintiff chooses to sue for a 


declaration of his title as landlord and to . 


recover possession, the suit will come within 
8. 7, cl. v. See Rimalingz Mudali v. Rama- 
sawmy Ayyar (4). But this is not a suit 
instituted by the plaintiff in tke resent 
case. In my judgment the plaintiff's suit 
falls within s. 7, cl. zi, (cc) and this 
Revision Petition must be dismissed with 
costs. 

A. Appeal dismissed. 

(4) 29 L W 760; 119 Ind Cas. 577; (1929) M W N 
239; A I R 1929 Mad. 529; Ind. Rul. (1929) Mad. 977. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 514 of 1933 
July 24, 1936 
PoLLOGK, J, 
MOTIRAM— APPELLANT 
i versus 
NILKANTHRAO AND OTEE S— 
RESPONDENTS 
Tort—Wrongful attachment—Subsequent loss of 
propertu—Right to have property, if lost—Provincial 
‘Small Cause Courts Act (IK of 1887), Sch II, Art 35 
el. (j)—Suit for damages for wrongful attachment and 
negligence-- Whether triable by Small Cause Court. 
On wrongful attachment the party wronged has 
the right to have the property restored to him in 


` statua quo ante the attachment, and that right canin 


no way .be whittled down by the subsequent 
deterioration or loss of the properties attached. 
Goma Mahad Patil v. Gokaldas Khimji (1), Yan Lin 
v. Myat San (2), and Bishambhar Nath v. Gaddar 
(3), relied on. 

A suit for damages for wrongful attachment and 
negligence is not of small cause nature and jurisdic- 
tion of a Small Cause Oourt to try it is barred by 
Art. 35 cl. (j) of the Provincial Small Cause Courts 
‘Act, Yan Lin v. Myat San (2), relied on. 

5. C. A. from the appellate decree of the 
Court of the Additional District Judge, 
Bhandara, dated October 4, 1933, in C. S. 
No. 15 of 1933, reversing the decree of the 


. Court of the Sub-Judge, Second Class, 


Bhandara, dated January 4, 1933, in O. S. 
No. 288 of 1932. 
Mr. G. R. Pradhan, for the Appellant. 
Mr. D B. Najbille,for the Respondents. 
Pre-Judgment.—(March 4, 15346). —The 


defendants in execution of their decree | 


against Kisan Garpagri attached certain 
standing crops belonging to the plaintiff. The 
crops were put in the custcdy of a supratdar 
and subsequently reaped, and after they had 
been reaped, they were according to the 
finding of the lower Appellate Court, 
pccidentally burnt, The plaintiff objected 


to the altacbment cf these crops on the 
ground that he had grown them and his 
objection was éllowed shortly after the 
crops hed been burnt. The questicn is 
whether on these facts the plaintiff is 
entitled to damages, even on the assump- 
tion that the defendants have not becn 
guilly of negligence. In Goma Mahad 
Patil v. Gokaldas Khimji (1), where the 
facts were very similar, except that the 
crops were stolen instead of being burnt 
after the wrongful attachment, it was held 
that the plaintiff was entitled to recover 
the value of the crops stolen. In Yan Lin 
v. Myat San (2}, cattle were wronglully 
attached andit was held that the plaiatiff 
was entitled to recover the value of the 
cattle including one cow, which had died 
in the meanwhile through no fault of the 
defendant. In Bishambhar Nath v. Gaddar 
(3), where ihe facts were similar to those 
in Goma Mahad Patil v. Gokaldas Khimjt 
(1), the same view was taken. The balance 
of authority, therefore, seems to be in 
favour of the view thet the plaintiff in 
such cases is entitled to recover the prop- 
erty that has been wrongfully altached 
and subsequently lost. The principle cn 
which that isso is that on wrongful altack- 
ment the plaintiff has the right to have the 
property restored to him in status quo ant? 
the attachment and that right can in no 
way be whittled down by the subsequent 
deterioration or loss of the properties 
attached. I, therefore, hold in the present 
case that the plaintiff is entitled to recover 
the value of the crops that have been 
accidentally burnt. 

It is urged that the case was triable by 
a Small Cause Court and that, therefore, 
no second appeal lies. The pleadings with 


. the plaint must be read as a whole, and 


so read they clearly amount to a claim of 
damages for wrongful attachment and the 
negligence of the plaintif. ‘The jurisdic- 
tion of a Small Cause Court to try such 
cases is barred by cl. (j) of Art. 35 of 
tte Irovincial Small Cause Courts Act. 
The same plea was taken in Bishambhar 
Nath v. Gaddar (3), where this view also 
was taken. 

The Court of first instance heid that 
the value cfthe crops burnt was Rs. 164. 
Against that decision the defendanis 
appealed but there is no finding on the 
point by the lower Appellate Court. The 


(1) 3 B 74. 
(2) 6 R 506; 113 Ind. Cas. 803; AI R 1928 Reng. 


207, 
(3) 33 A 326; 9 Ind. Cas, 317; 8 A LJ 22. 
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sory decree by the present appellant. If 
once it be recognised that a person against 
whom a possessory decree has been passed 
Can seb up atenant unlawfully to remove 
the crops, hoping that any subsequent suit 
will fail by reason of the defect.in the 
decree-holder'’s title the way is laid open to 
high-handed acts which are notonly un- 
Sanctioned by law, but are most likely to 
lead to serious disturbance of the peace. 
It seems to me obvious that in the eiréum~ 
stances of this case the proper procedure. for 
the trial Courtto adopt was to decide ‘the 
suit regarding the crops purely on the ques~ 
tion of fact regarding the removal and on 
the basis that the plaintiffs had a good, pos- 
sessory title, as against the persons whd are 
alleged to have removed the crops at-the 
time of their removal. The fact that the 
Plaintiffs were ultimately found not to have 
title should have been taken into conside- 
Tation not inthe suit regarding their crops 
but in the suit in which the title was sought 
to be established; and in that suit it would 
have been possible for the trial Court to 
give sucen a decree regarding profits as 
would put the real owner into the position 
in which she would have been had she not 
failed in the Possessory suit But to al- 
low the two suits to be tried together, the 
result of the title suit setting the claim 
in the Suit based on the removal of the rops 
is to give sanction to an unlawful proce- 
dure which, in my opinion, it is undesir- 
able to encourage, And in spite of the 
fact thatthe parties consented to this pro- 
cedure, Tam of opinion, that the learned 
District Judge was right in refusing to coun- 
tenance it and in requiring the disposal 
of the suit based on the possessory decree 
without reference to the title independent 
of that decree. 
In this view I dismiss the appeal with 
costs, 
(Leave to appeal is refused). 


A.-D. Appeal dismissed. 


OUDH CHIEF COURT. : 
Second Civil Appeal No. 101 of 1935 - 
March 16, 1937 = 
SRIVASTAVA, 0. J. 
DURGA AND OTHERS—DEFENDANTS 
—APPELLANTS 
versus 
KHAGGA AND OTHERS—PLAINTIFP3— 
RESPONDENTS 
U, P. Land Revenue Act (III of 1901), s. 118—Co- 
sharers — Partition — Defendants in possession of 


168—539 & 60 
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house having acquired possession from person having 
rights of a riaya indt—S.118, if applies — Right of 
defendants to possession — Fact that rent was not 
ae — Whether deprives defendants of their 
right. 

Where ina suitfor possession of a plot in a village 

with constructions and a tree, it appeared that at 
the time of the partition the house was in possession 
of the defendants who were co-sharersin the mahal, 
though they had acquired possession from a person 
Who was not the owner of the house but at best possess- 
éd only the rights of a riaya in it: 
\" Held, that.s,118, U. P. Land Revenue Act applied 
and it was immaterial how the defendants acquired 
the possession whether by constructing the building 
themselves or by acquiring it from the riaya who had 
been in previous occupation of it. In the absence 
ofanything. to the contrary in the record of tho 
partitioncase the defendants would under s. 118 be 
entitled to. retain it with the building thereon. The 
plaintiffs"had therefore no right to dispossess them, 
The fact that the rent was not assessed should not 
deprive the. defendants of their right to obtain 
possession. of the house, Sarup Lal v. Lala and others 
(1), relied-on, 


S. C. A. against the decree of the District 
Judge, Unao, dated February 23, 1935, 
reversing that of the Munsif, Safipur, at 
Unao, dated October 30, 1934. 

Mr. D. K. Seth, for the Appellants. 

Mr. S. N. Srivastava, for Mr. 
Krishna, for the Respondents. 


Judgment.—This is a second appeal by 
the defendants against the appellate de- 
eree of the learned District Judge of Unao, 
reversing the decree of the learned Munsif 
of Satpur in that District. It arises oul 
of a suis for possession of the abadi 
plot No.7 in Patti Mula, village Atwa, with 
the construction and nim tree standing 
thereon. The parties are agreed before me 
that there was a perfect partition of the 
village in 1898 as a result of which tne 
village was divided into several mahals, one 
of ‘them being Mahal Bikhari tn which 
the parties to the present suit were co- 
sharers, [n 1922 there was an imperfect 
partition of Mahal Bhikhari into several 
pattiss Asa result of this partition the 
plaintiffs became the owners of Patti Mula, 
and the defendants became co-sharers in 
Patti Bhikhari and Patti Bagia. It has 
been found by the lower Court and the 
finding has not been disputed before me, 
that the abadi plot in suit, namely No. 7 
was allotted at tnis partition to Patt, Mula, 
Tne learned District Judge has thereforo 
found that the plaintifis are the owners of 
the plot in. suit, and that the defendants 
have failed to establish their title to it. 
He has. accordingly decreed the plaintilt’s 
suit for possession of the plot together with 
the building and the tree on it. 

The only contention urged on appeal is 
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that in view of the provisions‘of s. 118 of the 
Ti, P. Land Revenue Act the lower Appellate 
Court ,was wrong in giving the plaintiffs a 
decree for pcssession cf the plot. It is 
pointed out that the house No. 4 standing 
on the plot in suit was formerly in. posses» 
sion of Pancham who sold it to one Sanwal 
Singh and that on May 11, 1921, a compro- 
mise was arrived at between Sanwal Singh 
and the defendant as a result of which 
Sanwal tingh withdrew his possession from 
the house and delivered possession of it 
to the defendants. Onthe basis of these 
facts it is contended that at the time of 
the partition of 1922 the defendants were 
in possession of house Nc. 4 standing on 
hata No.7 in suit and could not therefore 
be ejected from possession of it in view 
of the provisions of s. 118 of. the Land 
Revenue Act. The fact'of Pancham having 
been in possession of the, house No. 4 and 
hata No.7 as a riaya is proved from 
the khasra abadi of the partition of 1898. 
This fact is also not disputed before me 
and was so found by -the learned District 
Judge. It has, however, been argued that 
there is no evidence to establish the sale 
of the house by Pancham to Sanwal Singh 
and that Sanwal Singh had therefore no 
title to the house. This may beso but the 
fact of possession of the house having 
been transferred by Pancham who was in 
occupation of it as a riaya to Sanwal 
Singh and by Sanwal Singh to the defen- 
dants is sufficiently clear from the terms 
of the compromise Ex.A.1, dated May 
11, 1921. The learned District Judge also 
while emphasising that Sanwal Singh did 
not own the house does not appear to 
deny the possessions having passed from 
him io the defendants. It is also ‘the 
plaintiffs’ own case that the defendants 
are in possession. of the house and have 
made some additions toit. Ihave there- 
fore no doubt that at the time of the parti- 
tion of 1922 the house was in possession 
of the defendants who were co- sharers in 
Mahal Bhikhari though they had acquired 
possession: from a person who was not the 
owner of the house but at best possessed 
only the rights of a riaya in it. The 
question therefore is whether in such 
circumstances s. 118 of the Act will apply 
to the case, and if so, whether the Civil 
Court should refuse to give the plaintiffs 
possession whén the partition Oourt did 
not make any order under that section and 
did not fix any ground rent payable to the 
co-sharers in whose patti the land’ was in- 
cluded, As regards the application of 
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s. 118, there can be no doubt that the abadi 
plot Ne. 7 is part of Mahal Bhikhari 


which was the subject of partition and 
that the land forming part .of it waa 
occeupi.d by a building which at tlat 
time was in possession of the defendants 
who were co-sharers of the mahal. It secms 
to me immaterial how they acquired the 
possession whether by constructing the 
building themselves or by acquiring it from 
the riaya who had been in previous occupa- 
lion,of it. Thus in my opinion the cundi- 
„tions requisite for the application of s. 118 
were satisfied in the case. In Sarup Lall v. 
Lala and others, L L. R, 39 All, 707 (1), it 
was Leld ihat where a partition has been 
effected under the provisions of the U. P. 
Lard Revenue Act, i90], and the site of 
the house of one co-sharer has been al- 
lotted to the share of another co-sharer the 
presumption is that the.owner of the 
house was to retain possession of the 
house. The mere fact that ground rent 
has not been assessed cannot deprive the 
owner of the house of his right to it. The 
same presumption would arise in the pre- 
sent case also. In the absence of anything 
tothe contrary in the record of the parti- 
tion case the defendants would under s, 118 
be entitled to retain it with the building 
thereon. The plaintiffs had therefore no right 
to dispossess them. The fact that the rent 
was not assessed should not deprive the 
defendants of their right to obtain posses- 
sion of the house. The plaintiffs would, 
however, be entitled to the trees standing 
on the plot and also to possession of any 
portion of the land which may not te 
occupied by the buildings. With these re- 
marks I allow the appeal with costs, and 
modify the decree of the lower Court to this 
extent that the plaintiffs’ suit is dismissed 
for possession of the land occupied by 
the building. i 

N. Appeal allowed. 


(1) 39 A 707; 42 Ind, Cas, 589; AIR 1917 AU. 412; 
15A LJ 157. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1692 of 19385 
March 5, 1936 
Jat LAL, J. 
ROSHAN LAL AND ANOoBER—DEFENDANTE 
APPELLANTS 
versus 
CHARAN DAS—PLaintTige AND OTAERS— 
DEFENDAN TS— RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XLI, r. 21 
—Louer Appellate Court calling witness not called 
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by parties—Good reasons given—Interference by High 
Court with discretion, propriety of. A 

, Where on its own motion the lower Appellate- 
Court called a witness not called by the parties, 
in order to elucidate a point involved in the appeal 
and gave good grounds for taking this step: 

Held, that it was not open to the High Court in 
second appeal to decide whether the discretion had 
not been rightly exercised and that there was nothing 
illegal in the exercise of the discretion, 


5. O. A. from the decree of the Senior 
Snb-Judge, Gurdaspur, dated May 8, 1935. . 

Mr. Shambu Lal Puri, for the Appellants. 

Mr. Shamair Chand, for the Respondents. 

Judgment.—The only question in this 
second appeal is whether the respondent 
was a bona fide transferee for considera- 
tion. The consideration was paid before 
the registering officer, but the question was 
whether the transaction was a. bona fide 
one. Apparently it was suggested thatthe 
money had been returned to the alienor 
after it had been ostensibly paid before 
the registering officer. The trial Court 
held that the transaction was not a bona 
fide one and for consideration. On appeal 
the Senior Subordinate Judge on his own 
motion called a witness and examined him. 
This wilness, it was alleged, had advanced 
the money to the alienee to pay the consi- 
deration forthe alienation. No prayer was 
made by the alienee to call this witness, 
but the learned Judge was of opinion that 
in such cases it was necessary for an 
alienee to call the person from whom he 
had borrowed the money; in other words 
to prove, not only the payment of the money 
ostensibly, but also to show that he had 
the money to pay. It was on account of 
this observation by the learned Judge that 
he decided to examine a witness, who, ac- 
cording to him, should have been called 
originally by the alienee. 

It is contended on this appeal that this 
action of the Senior Subordinate Judge was 
illegal and that O. XLI, r. 27, Civil Proce- 
dure Code, does not authorize the proce- 
dure. In my opinion,in the present case, 
the learned Senior Subordinate Judge gave 
good reasons for calling a witness. On this 
second appeal 
decide whether the discretion had not been 
rightly exercised. There was nothing il- 
legal in the exercise of the discretion and 
consequently the appealfails on the only 
point that is urged before me. There is 
no substance in the objection that oppor- 
tunity should have been given to the appel- 
lants torebut the evidence recorded by the 
Senior Subordinate Judge. This request 
does not seem to have been made before the 
learned Judge below and it is not even 
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it is not open to me to ' 
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alleged now that it was so made. I dismiss 
the appeal with costs. 
D. Appeul dismissed. 


neal 


OUDH CHIEF COURT | 

Execution of Decree Appeal No. 52 of 1936 

< April 5, 1937 
Zia-UL-Hassn, Je 
GHULAM HAIDER KHAN—Jopement- 
Desror—APPELLANT 
versus 
Pi. HARSHI KESH—Drorss-HoLDER 
— RESPONDENT 

U. P. Encumbered Estates Act (XXV of 1934), 
ss. 7, 6, 45 (2), 47—Restrictions prescribed by ss. 49 
to 4T—Nature of--Order passed not as Special Judge 
but in ordinary jurisdiction—Second appeal, if bar- 
red—Collector passing order under s. 6—Held, attach~ 
ment was in force at time of order—S. 7 (|), effect 
of, on attachment, 

In execution of a decree for money held by the re- 
spondent against the appellant, the former applied for 
attachment of a certain sum of money that was in the 
custody ofthe Court of Wards to the credit of the judg- 
ment-debtor. The order for attachment was passed and 
the money was sent by the Court of Wards to the 
Court ofthe Munsif. Next day the judgment-debtor 
made an application to the Collector under the 
Encumbered Estates Act of 1934, and two days 
after he put in an application inthe Court of the 
Munsif saying thathe had made an application 
under the Encumbered Estates Act and asking the 
Couit not to pay the money received from the Court of 
Wards to the decree-holder. This application was 
presumably made with a view to ask the Court to 
give effect. to the provisions ofe. 7 ofthe Encum- 
bered Estates Act, but the Uourt was of opinion that 
that section did not apply and rejected the judg- 
On the same day as this order, 
the Collector passed an order -under s. 6 of the En- 
cumbered Estates Act, on the judgment-debtor's 
application and forwarded that application to the 
Munsif under the same section : 

Held, that though the Munsif who rejected the 
application was a Special Judge for the purposes of 
the Jéncumbered Estates Act, the order was not 
passed by him as a Special Judge but in his ordi- 
nary jurisdiction as a Munsif under s. 47, Civil 
Procedure Code, Consequently a second appeal 
was not barred. The restrictions prescribed by 
ss, 45 to 47 0f the Encumbered Fstates Act, apply 
only to orders, decrees, decisions and proceedings 
of Special Judges under the Act and not to those of 
ordinary Courts; ‘ 

Held, also, that when the Collector passed an order 
under s. 6, the attachment of the money in respect of 
the debt due to the decree-holder from the defendant 
Jandlord was in force. Therefore, under s,7 (1) of 
the Act that attachment became null sud void and 
Consequently the money could not be made over to 
the decree-helder, 


Ex. D. A. against the order of the Civil 
Judge of Gonda, dated November 12, 1936. 


Mr. Muhammad Ayub, for the Appellant. 
Messrs. L. S. Misra and Sri Ram, for the 
Respondent. 
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Judgment.—This is a judgment-debtor's 
appeal against an order of the learned 
Civil Judge of Gonda dismissing the 
appellant's appeal against an order 
of the learned Munsif of that place. 

The respondent held a decree for money 
against the appellant and in execution ‘of 
that decree he applied for attachment of 
a certain sumof money that was in the 
custody of the Court of Wards to the 
credit of the judgment-debtor. The order 
for attachment of the money was passed 
by the learned Munsif on July 1, 1936. 
Certain objections were raised to the attach- 
ment of the money by the special Mana- 
ger of the Court of Wards, Gonda. ‘But 

-after some correspondence between the 
` Special Manager and the Court, the money 
was sent by the Court of Wards to the 
Court of the Munsif on September 16, 
1936.. On September 17, 1936, the judg- 
ment-debtor made an application to the 
_Collector under the Encambered Estates 
Act. of 1934, and on September 19, 1936, 
he put in an application in the Court 
of the Munsif saying that he had made an 
application under the Encumbered: Estates 
Act, and asking the Court not to pay the 
money received from the Court of Wards 
to the decree-holder. This application was 
presumably made witha view toask the 
Court to give effect to the provisions of 
s.7 of the Encumbered Estates Act, but 
“the Court was of opinion that that section 
did not apply and rejected the judgment- 
-debtor's prayer. The judgment-debtor 
appealed. against this order but the learn- 
ed Civil Judge who heard the appeal was 
of the same opinion as the learned Munsif 
and dismissed the appeal. Hence this 
second appeal by the judgment-debtor. 
`~ A preliminary objection tothe hearing 
of this appeal has been raised on behalf 
of the respondent and reliance is placed 
on ss. 45 (2) and (5) and 47 of the Encum- 
bered Estates Act. Section 45 (2) of the Act 
runs as follows :— : 

“An appeal against any decision, decree or order 
ofa Special Judge of the second grade under this 
Act shall lie tothe District Judge. The period of 
limitation for appeals under this sub-section shall 
be thirty days.” 

Section 45 (5) provides that the decision 
on an appeal under this section shall be 
final. Section 47 says : 
~ “Except as provided in ss, 45 and 46 no proceedings 


ofthe Collector or Special Judge under this Act shall 
be questioned inany Oourt,” 


It is argued that the learned Munsif who 
rejected : the appellant's objection is a 
Special Judge of the Second Grade, that 
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therefore, an appeal against his order lay 
to the District Judge and that under sub-s. 
(5) of s. 45 the decision given by the 
lower Appellate Gourt on the appeal bro- 
ught by the judgment debtor is ` final. 
Section 47 ofthe Act is cited as showing 
that not even a revision lies against an 
order of the Special Judge except to the 
Court, and in the circumstances mentioned 
in s. 46, 

Ihave carefully considered the argu- 
ments of the learned Counsel for the res- 
pondent on this point but am unable to hold 
thatthe present appeal is barred by ss. 45 
to 47 of the Encumbered Estates Act. No 
doubt the learned Munsif who rejected 
the judgment debtor's application of Bep- 
tember 19, 1936, happens to be a Special 
Judge for the purposes of the Encumber- 
ed Estates Act but the order passed in the 
present case cannot be said to have been 
passed byhim asa Special Judge. It was 
clearly passed by him in his ordinary 
jurisdiction as a Munsif under s. 47 of 
the Code of Civil Procedure. It appears 
that this order was passed by him on 
September 28, 1936, and that on that very 
date the Colleclor passed an order under 
s. 6 of the Encumbered Estates Act on the - 
judgment-debtor’s application and for- 
warded that application to the learned 
Munsif under the same section; but even 
if the Collector’ had passed his order 
prior to September 28, 1936, it would not, 
in my opinion, have made any difference 
simply for the reason that the order of the 
learned Munsif now under consideration 
was not passed by himin his capacity as 
a Special Judge under the Encumbered 
Estates Act. The restrictions prescribed 
by ss. 45 to 47 of the Encumbered Estates 
Act apply only to orders, decree decisions 
and proceedings of Special Judges under 
the Act and not to those of ordinary Courts. 
Iam therefore of opinion that there is no 
barto the maintainability of this second 
appeal. 

Turning now to the merits it seems to 
me thatthe appeal is well founded. Sec- 
tion 7 (1) of the Encumbered Estates Act 
provides : 

‘When the Collector has passed an order under 
s. 6 the following consequences shall ensue: 

(a) Allproceedings pending at the date of the 
said order in any Civil or Revenue Court in the 
United Provinces in respect of any public or pri- 
vate debt to which the landlord is subject, or with 
which immovable propeity is encumbered, except 
an appeal orrevision against a decree or order 
shall be stayed all attachments and the execution 
processes issued, by any such Court and then in force 


‘In respect of any suchdebt ‘shall become null and 
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void, and no fresh process in execution shall, except 
as hereinafter provided, be issued .....” 

The first portion of this sub-section re> 
lating tostay of proceedings is not rele- 
vant for purposes of this case andit is 
only the second portion declaring attach- 
ments and other execution processes as 
null and void with which we are concerned. 
The crux ofthe question is whether when 
the Collector passed an order under s. 6 
of the Act in this case on September 28, 
1936, the attachment of the money made 
by the decree holder was in force or not. 
In my opinion it certainly was. It was 
argued that after the money was received 
in Court on September 16, 1936, the attach- 
ment ceased to exist and was no longer 
in force. I cannot accede to this argument. 
No doubt the attachment was completed 
when the money was sent by the Court of 
Wards to the Court but tosay that the 
attachment was not in force after the 
receipt of the money by the Oourt appears 
to ma to be wholly incorrect. In fact, ib was 
by the very force of the attachment that 
the money was in Court and so long as it 
was notdisposed of by the Court by pay- 
ing it over to the decree-holder or other- 
wise, the attachment must be deemed to be 
in force. Itis not alleged that any order 
for payment of the money to the decree- 
holder had been passed by the Court before 
the passing of the order under s. 6 of 
the encumbered Estates Act by the Collec- 
tor on September 28, 1936, and it is, there- 
fore, clear tomy mind that when on Sep- 
tember 28, 1936, the Collector passed his 
order under s. 6, the attachment of the 
money in respect of the debt dueto the 
decree-holder from the defendant landlord 
was in force. Therefore, unders.7(1) of 
the Act, that attachment became null and 
voidand consequently the money could not 
be made over to the decree-holder. 

Tne appeal is, therefore, decreed with 
costs and the order of the lower Courts 
set aside. 

N. Decrce set aside. 


o 
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NAGPUR HIGH COURT 
Criminal Revision Application No. 399 
of 1936 
January 12, 1937 
GRILLE, J. 
EMPEROR—ProsecuTor 
versus 
WAMANRAO AND ANOTHER—ACOUSED 
Forest Act (VII of 1878),s. 27 (d)—-Owners of 
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cattle, whether criminally liable for offence of their 
grazier, >- 

The owners ofthe cattle cannot be made liable 
criminally for the offence of their grazier under s. 27 
(0), ores Act. Saiyyad Rahim v. Emperor (1), ap- 
plied. 

Cr.R. App. by the Additional Sessions 
Judge, Amraoti, for revision of the order 
of the Court of the Tahsildar and Magis- 
trale, First Class, Chandur, dated August 8, 
1936, in Criminal Oase No. 111 of 1936. 

Mr. M. N.Jog, for the Accused. 

Order.— The applicants together with 
a grazier to whom their cattle were en- 
trusted, were fined for an offence under 
s. 27 (d) of the Forest Act in that certain 
cattle were grazing in reserve forest un- 
covered by passes. The case has been 
referred by the Additional Sessions Judge, 
Amraoti, on the ground that the owners of 
the cattle cannot he made liable crimi- 
nally for the offence of their grazier. The 
trying Magistrate was aware of the leading 
case onthe point in these Provinces Saiy- 
yad Rahim v. Emperor (1), but he has mis- 
appreciated the case in considering that 
it applies only to those cases where a ser- 
vant is particularly engaged by a single 
big owner to graze large herds and is kept 
in charge of the cattle. That case itself 
was one of a grazier being entrusted 
with the animals of several owners which 
were grazed together. The conviction might 
have been sustained had the prosecution 
succeeded in showing that the cattle which 
were not covered by passes were accom- 
panied by cattle of the same owners 
duly covered by passes, since it might then 
have been shown that the action of the 
owners in sending cattle uncovered by pass- 
es along with cattle covered by passes into 
the forests would raise the presumption 
that they intended that all the cattle 
should graze in Government forest. This 
may have been the case and, from the de- 
fence of the accused which I have perused, 
probahly was the case, but it has not been 
brought out by the prosecution evidence, 
which is perfectly susceptible of the inter- 
pretation that all of the cattle which were 
with the grazier were uncovered by passes. 
On that supposition the ruling in Saiyyad 
Rahim v. Emperor (1), applies, and the 
owners ofthe cattle cannot be made cri- 
minally liable. In the circumstances the 
accused should benefit by the doubt. The 
convictions are set aside and the fines and 
amounts ordered to be paid as compensa- 
tion, if paid, will be refunded. 

D. Revision allowed, 


(1) 11 N LR 76; 29 Ind. Cas, 325 A I R 1915 Nag. 2. 
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~ OÙDH CHIEF COURT 
Civil Revision Application No. 12 of 1936. 
; April 7, 1937 . 


SMITS, J. - 
Babu BALDEO NARAIN—APPLICANT 
versus . : 
DEBI DIN AND aNotarr—Opposits- 
f PARTY 
U, P. Agriculturists’ Relief Act (KAVIT' of 
1934), ss. 5 (1) (2), 2 (5)—Application for instal- 
ments refused by Small Cause Court—Proper remedy 
is appeal under s. 5 (2) and not revision under s. 25, 
Provincial Small Cause - Courts Act (IX of 1887)— 
‘Court, if includes Small Cause Court. < 
, When the Small Oause Oourt declines to grant 
instalments under the provisions of s. 5(1), U. P. 
Agriculturists’ Relief Act, the remedy ofthe applicant 
lies in an appeal under s. 5 (2) of the Act and not 
in an application under s 25,-Provincial Small 
Cause Courts Act. According to s, 2 (5), U. P. Agri- 
culturists’ Relief Act, the word ‘Court’ means a Civil 
Court and, therefore, includes a Small Oause Court. 
The special provisions of the U. P. Agriculturists’ 
Relief Act, arenot restricted by anything contained 
in the Provincial Small Cause Courts Act. In other 
words the provisions for an appeal which are con- 
tained ins. 5 (2) ofthe Agriculturists’ Relief Act, 
are not curtailed or governed bys. 27 of the Pro- 
vincial Small Cause Oourts Act, so as to make an 
application under s. 25 ofthat Act, the proper remedy 
when the Judge ofa Small Cause Court has refused 
to grant instalments. Under the circumstances the 
High Court will not interfere under s. 25, Provincial 
Small Cause Courts Act. ~ 


` 1 


©. R. App. against the order of the First 
Additional Judge of Small Cause Court, 
Lucknow, dated October 19, 1935. 
- Mr. C. P. Lal, forthe Applicant. . 
_ dudgment.—Thisisan application under 
s. 25 of the Provincial Small Cause 
Courts Act. 

The facts are that the applicant, Baldeo 
Narain, is a decree-holder against one 
Debi Din, and in connection with the exe- 


cution of the decree, certain cattle 
were attached, and ‘were put.in the 
charge of one Mam Ohand, as supur- 


dar, By anorder dated June 1, 1935; the 
decree-holder was ordered to pay Rs. 73 12 
to the supurdar for the feeding of the 
attached cattle, and was allowed four months’ 
time in whichto pay. On October 1, 1935, 
he applied under s. 5of the United Pro- 
vinces Agriculiurists Relief Act, (Act 
No. XXVII of 1934), for the fixing of instal- 
ments, but the learned Judge of the Court 
below said that the decree holder was not 
a debtor, and that the provisions of the 
Agriculturists’ Relief Act therefore did not 
apply to him. The application was accord- 
ingly glenn P 
he learne ounsel for the applica 

contends that although Baldeo Narain 
the- decree-holder in the case in question 
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he must nevertheless be: regarded as a 
judgment-debtor asregards the amount of 
Rs. 73-12 which he was called upon to’ pay 
to the -supurdar. On this point he relies 
upon a decision of this Court reported in 
Nihal Singh Sardar v. Messrs, Ganesh Das- 
Ram Gopal 1936 O. W. N. 1156 (1). 


I am willing to take the view that the 
applicant was entitled to make the appli- 
cation unders. 5 (1) of the Agricultur.sts’ 
Relief Act, but when the learned Judge 
of the Court below declined to grant instal- 
ments to him under the provisions of (hat 
sub-section, his remedy, in my opinion, lay 
in an appeal. under s. 5 (2) of the Act, 
and notin an application under s. 25 of 
the Small Cause Courts Act. According 
to s. 2(5) of the Local Act, the word 
“Court” means a Civil Court, and there- 
fore includes a Small Cause Court. Section 
27 of the Provincial Small Cause Courts Act, 
certainly provides that save as provided by 
that Act, a decree or order made under the 
foregoing provisionsof that Act by a Court 
of Small Causes shall be final, but the order 
in the present case was not passed under 
the provisions of the Provincial Small 
Cause Courts Act. at all, but under the 
provisions of s. 5(1).of the U.P. Agri- 
culturists’ Relief Act. The U. P. Agricul- 
turists' Relief Act must be regarded as a 
special Act, as compared with the Provin- 
cial Small Cause: Courts Act, which is a 
general Act and according to the well- 
Known principle generalia specialibus 
non derogant the special provisions of the 
U. P. Agriculturists’ Relief Act are not res- 
tricted by anything contained in the Pro- . 
vincial Small Cause Courts Act. In other 
words the provisions for an appeal which 
are contained in 8. 5129) of the Agricul- 
turists' Relief Act are not curtailed or 
governed by s. 27 of the Provincial Small 
Cauce Courts Act, so as to make an appli-. 
cation under s. 25 of that Act, the proper 
remedv when the Judge of a Small Cause 
Court has refused to grant instalments. It 
may be opento some doubt as to where 
the appeal would lie, under s. 5 (2) of 
the Agriculturists’ Relief Act from an order 
made by a Small Cause-Court under 
s. 5 (1), but thatis a point which does 
not require to be decided for the purposes 
of disposing of this present application. 


- For the reasons I have given, I am satisfied 


that I cannot interfere under s. 25 of the 
Provincial Small Cause Courts Act, with 


(1) (1936) O W N 1158 165 Ind. Oas. 469; 19860 
L R653; 9 R O 218; A TR 1937 Oudh 124, 
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the order of the learned Court below, and 
I accordingly dismiss this application. The 
supurdar Mam Chand alone appeared 
to oppose the application, he engaged no 
Counsel, so no question of costs arises. 

` Application dismissed. 


nd 


SIND JUDICIAL COMMISSIONER'S 
COUR 


T. 
Second Civil Appeal No. 35 of 1933 
October 29, 1936 
Roposanp AND HAVELIWALA, A.J. Cs. 
SWAMIDAS AND otHeRs—APPELLANTS 
versus 
COURT or WARDS AND OTHERS— 
RESPONDENTS 

Court Fees Act (VII of 1870), s. 7 (x) ‘c)—Land- 
lord executing lease of certain property in favour 
of plaintif—Lease to take effect from certain date 
— Landlord dying~ Property going to heirs—Heirs 
under Court of Wards—Lease of same property exe- 
cuted in favour of other persons—Suit by plaintiff 
for possession—S. 7 (x) (c, whether applies—Inter- 
pretation of Court Fees Act, in case of ambiguity. 

One M had, by certain documents, conveyed his 
rights in the property to the plaintiffs on a lease 
which was to take effect from 1931-32, When the 
time for the lease arrived M was dead and his heirs 
had taken the protection of the Court of Wards. 
Instead of putting the plaintiffs in possession of the 
lands in dispute the Court of Wards gave a lease 
of the same lands to defendants, The plaintifis then 
aurea a suit for possesion of property leased to 
them : 

Held, that the landlord had covenanted to put the 
lessees in possession of the property when the time 
arrived. He being dead, his heirs were represented 
by the Court of Wards and it was the duty of the 
Court of Wards to put them in possession provided 
of course the lease was not invalid. If the Court 
of Wards had to perform that part of the contract, 
the right of the plaintifis was to sue for specific 
performance of that part of the contract. The suit, 
therefore, fell clearly within the provisions of s. 7 
(x) (c) of the Court Fees Act, as the suit was in 
effect one for specific performance of the lease. 

The Court Fees Act, being a fiscal enactment must, 
in cases of ambiguity, be construed in favour of 
public. Secretary of State v. Dinshaw Navrojé (1), 
relied on. 


Mr. Dipchand Chan/umal, for the Appel- 


ants. 
Mr. C. M Lobo, for the Respondents. 


Rupchand, A. J. C.—This second appeal 
arises out of asuit instituted by the plaintiffs- 
lessees for being putin possession of pro- 
perty leased to them. It appears that 
one Mir Muhammadali had, by certain 
documents, conveyed his rights in the pro- 
perty in suit to the plaintiffs ona lease 
which was to take effect from 1931-32. 
These documents were executed a few 
years before 1931. When the time for the 


‘ SWAMTDAS v. COURT oF Warns (SIND) 
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lease arrived Mir Muhammadali was 
dead and his heirs had taken the protec- 
tion of the Court of Wards. Instead of 
putting the plaintiffs in possession of the 
lands in dispute, the Court of Wards gave a 
lease of the same lands to defendants 
Nos. 2and3, and hence this suit. Tho 
plaintiff valued his suit under s. 7 xi) (ch 
Oourt Fees Act, and paid court-fee accord- 
ingly. But the first Court thought that the 
suit did not fall under that clause and 
ordered the plaintiff to pay court-fee on 
the full value of the lands in suit. As the 
plaintiff failed to pay the deficit court-fee, 
his plaint was rejected. On appeal before 
the District Court it was urged that if 
the suit didnot fall under s. 7 (xt) A 
c 
and court-feein both cases was the same. 
But even that contention was repelled by 
that Court and the order of the trial Court 
was confirmed. TT 

We are afraid we cannot maintain the 
judgments of the Courts below. The land- 
lord had covenanted to put the lessees in 
possession of the property when the time 
arrived. He being dead his heirs were 
represented by the Court of Wards and it 
was the duty of the Court of Wards to put 
him in possession provided of course the 
lease was not invalid. If the Courtof Wards 
hadto perform that part of the contract, 
the right of the plaintiff was to sue for 
specific performance of that part of the 
contract. The suit, therefore, fell clearly 
within the provisions ofs.7 (x) (e). As point- 
ed out by me in Secretary of State v. Din- 
shaw Navroji, 87 I. C. 1002 (1) the 
Court Fees Act being a fiscal enactment 
must, in cases of ambiguity, be construed 
in favour of the public. So far as I can see 
there is no ambiguity in s. 7, cl. 10 (e) 
referred to above, but even if there be any 
ambiguity in the use of the expression 
‘specific performance’, it must be construed 
in favour of the plaintiffs. Their suit is 
in effect a suit for specific _ performance of 
a term of the lease. The distinction drawn 
by the lower Appellate Court between an 
agreement to lease and a lease does not 
therefore, arise. We accordingly set aside 
the orders of the Courts below and direct 
the trial Court to take the case on its 
file and proceed with it according to law.” 
Costs up to date should be costs in the 
cause. 

D. 

(1) 87 Ind. Oas. 1002; A Į R1925 Sind. 275, 


Case remanded. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 204 of 1935 
April 6, 1937 . 
` ZIA UL-HASAN, J. 
RADHEY SBIAM—-PLAINTIFR— 
APPELLANT 
versus 
MOHAMMAD NASIR KHAN AND O0OTHERS— 
Derenpants—-ResronpENTs 

Civil Procedure Code (Act V of 1908), O. II, r. 2, 
s. 11—Suit for possession decreed and possession 
delivered—Subsequent suit for mesne profits—Defence 
of set-off in respect of improvements—Same defence 
pleaded in former suit but withdrawn—Defence, if 
barred—Limitation—Rule of limitation applicable 
in respect of defence—Limitation Act (IX of 1908), 
Sch, I, Arts. 120, 81—Improvements made found 
necessary and plaintiff not having objected—Right to 
be reimbursed. 

The plaintiff brought a suit in 1927, for posses- 
sion of certain shops and the suit was decreed in 
respect of a one fourth share in certain shops and a 
moiety share in others. The plaintiff obtained 
formal delivery of possession in pursuance of this 
decree in November, 1930, and also realized mesne 


profits awarded to him by the decree upto the dateot- 


delivery of possession. In 1933, he brought a suit for 
recovery of mesne profits from the date of delivery of 
possession to him in pursuance of the former decree 
upto the date of the present suit. In this suit the 
defendant pleaded that he had reconstructed some 
of the shops and that plaintiff had agreed to pay 
him the amount spent. In the previous suit of 1927 
also the defendant had raised these pleas but with- 
drew them inthe end saying that he would bring 
a separate suit in respect of the amount due to him 
by the plaintiffs. On these pleas being raised 
again inthe present suit, the plaintiff pleaded that 
the pleas were barred bya, 11 of the Code of Civil 
Procedure and by O. II, r. 2 of the Oode, It was 
also urged that defendant's claim was barred by 


time: 

Held, (1) that the defendant was not bringing a 
suit but was only claiming a set-off and his plea 
was not barred by O. II, r. 2, Civil Procedure Code: 

(2) that it could not be said with reason that it 
was incumbent on the defendant to raise the plea 
of set-off in the previous suit for possession brought 
by the plaintif and there was no barof res judicata. 
Nawbut Pattak v. Mahesh Narayan Lall (1) and 
Fateh Singh v. Jagannath Bakhsh Singh (2), relied 
on. 


(3) that the period of limitation applicable to the 
defendant's claim for set-off was six and not three 
years, and Art. 61, Limitation Act, did not apply 
as in the present case the defendant's claim was not 
for money that the plaintiff should have paid to a 
third party, but for money spent by the defendant 
on behalf of and for the benefit of the plaintiff. 
Upendra Krishna Mandal v. Naba Krishore Mandal 
(5), relied on. 

(4) that inasmuch as there was no allegation 
that the improvements in question were made with 
a view to embarrass the plaintiff or at an in- 
ordinate expense, or that the improvements made by 
the defendant were unnecessaiy and there was no 
allegation, much less proof, that the plaintiff 
ever obj cted to the said constructions while they 
were in progress, the plea that the defendant 
having made the constructions in question without 
the plaintifi-eppellant's consent was not entitled to 
be reimbursed for their cost, was without force, 
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Solaiman Mussaji Asmat v. Jatindranath Mandal (8), 
distinguished, Jokhu v. Musammat Saraswatt (9) 
and Shiam Lal v. Radha Ballabh (10), referred to. 


S. O. A. against the order of the Bub- 
ee of Lucknow, dated February 23, 
1935. 

Mr. R. K. Bose, for the Appellant. 

Messrs. Nazir-ud-din and Ahtisham Ali, 
for the Respondents. 


Judgment.—This is plaintiff's second ap- 
peal against a decree of the learned Civil 
Judge of Lucknow who affirmed a decree 
of the learned Haveli Munsif, Lucknow. 

In 1927 the present appellant brought 
a suit against the respondent for pesses- 
sion of certain shops situated in the 
Sadar Bazar, Lucknow, and the suit was 
decreed in respect of a one-fourth share in 
some of the shops anda moiety share in 
others. The plaintiff obtained formal 
delivery of possession in pursuance of this 
decree in November, 1930, and also realized 
mesne profits awarded to him by the decree 
upto the date of delivery of possession. 
The suit from which this appeal arises 
was brought by the plaintiff on November 
18, 1933, for recovery of mesne profits 
from the date of delivery of possession to 
him in pursuance of the former decree upto 
the date of the present suit. 

The defence was that the defendant No. 1 
had reconslructed-three of the shops and 
re-roofed two of them, that he spent Rs.172 
between 1924 and 1930, over the repairs of 
the shops, that the plaintiffs share of the 
money spent by him (defendant), came to 
Rs. 681, that the plaintiff had agreed to 
pay this amount by deduction fiom the 


‘rent cfthe shops payable to him. Jt was 


further contended that the defendant had 
built at his own expense a room in the 
upper storey and thatthe plaintiff was not- 
entitled to get a share in the rent of that 
rocm without paying Rs. 1,000 as his pro 
portionate share of the cost of tbat room. 
lt «ppears that in the previous suit of 
1927 also the defendant had raised these 
pleas but withdrew them in the end say- 
ing that he would bring a separate suit 
in 1espect of the umount dae to him by 
the plaintiffs. On these pleas being raised 
again in the present suit, the plaintiff 
pleaded that the pleas were barred by 
s. ll of the cde of Civil Procedure and 
by O. II, r. 2 of the Code. It was further 


-contended that the defendant No. l's claim 


was barred by time.’ 
The following issues were framed by the 


‘trial Judge :— 


1. Did defendant No. 1 make the con- 
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structions and repairs as alleged 
in para 9 of the written state- 
ment ? 

2. If so, is he entitled to claim the 
amount spent by him on the con- 
structions and repairs ? 

3. Isthe plaintiff estopped from bring- 
ing this suit as pleaded in para. 10 
of the written statement ? 

4. Has the plaintiff a four annas share 
in tne room on the upper storey of 
shops Nos. 1037/1 to 3 and (e)? 

5. Is the claim of defendant No, 1 for 
the repairs and construction bar- 
red by time as pleaded by the 
plaintiff ? 

6. Is it necessary for defendant No.1 
to pay court-fees on the amount 
claimed by him ? 

7. To what relief is 
entitled ? 

The first issue was decided by the learned 
Munsif- in the affirmative. The second 
issue was also found in favour of the 
defendant and it was held thal the actual 
costs of the constructions to which the plain- 
tiff has to contribute rateably shall be 
determined atthe time of the final decree. 
The third issue‘ was found against the 
defendant. The fourth issue was found 
against the plainliff, 
the plaintiff eould not in the absence of 
evidence thatthe room was built out of the 
, income of the shops in dispute treat it as 
a joint property. On the fifth issue the 
learned Munsif held that the cleim for 
plaintiffs share in the costs of tke con- 
structions even though barred by time 
must prevail as an equitable set off The 
sixth issue did not arise as defendant 
paid the necessary court fee. In view of 
the findings mentioned above, a preliminary 
decree for accounts was passed and the 


the plaintiff 


question of costs was left to be deter- 
mined at the time of the final 
decree. 


Dissatisfied with the above decree, the 
plaintiff appealed and in appeal the 
learned Civil Judge upheld the findings 
of the trial Court, but while dismissing 
the appeal added a direction that in the 
course of the final decree the ccsts of the 
room on the upper storey will be deter- 
mined in case the plaintiff should consent 
to pay his proportionate share of the liabili- 
ty. The plaintiffnow brings this second 
appeal and tbe pleas put forward in the 
trial Court and in the lower Appellate Court 
are again repeated. I shall consider each 
point separately. 
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The first plea is that the defendant's 
claim was barred bys. 11 and O. Ir. 2 
of the Code of Civil Procedure. The 
learned Counsel for the appellant relies on 
Nawbut Pattak v. Mahesh Narayun Lall, 
I. L. R. 32 Cal. 654 (1) and Fateh Singh v. 
Jaganath Baksh Singh, L. R,52 I. A. 100 
(2), but neither of these cases in my opinion 
help the appellant. In the present casc 
the defendant is not bringing a suit as 
he did in those cases, but only claiming 
a set-off. l agree with the Court below 
that the defendant's plea was not barred 
either bys. ll or by O. Il, r. 2 of the 
Code of Civil Procedure. The learned 
Counsel for the appellant relies on Expl. 4 
to s ll of the Code but under that ex- 
planation itis necessary for the bar of 
res judicata to arise that the matter which 
shall be deemed to have been a matter 
directly and substantially in issue in the 
former suit should be such thatit not only 
might but ought to have been made ground 
of defence or attack in the former suit. 
Inthe present case, however, it cannot be 
said with reason that it was incumbent 
on the defendant to raise the plea of set 
off in the previous suit for possession 
brought by the plaintiff. In other worde, 
it cannot be said that it was a defence 
that he ought to have raised in that case. 
I therefore, decide this point against the 
appellant. 

The next point urged was that the defen- 
dant having raised the claim for set-off 
withdrew it at the last moment and that 
as he did so, without the leave of the 
Court, he could not raise it again in the 
present suit. This plea is hardly worthy 
any serious consideration as O. XXIII, r. J, 
Civil Procedure Code, applies to suits and 
not to defences. 

The point that was most stressed on 
behalf of the appellant was that the claim 
by time and in 
this connection reliance was placed on 
R. M.M. S. T. Vyaravan Chetty alias Soma- 
sundram Chetty v. Srimath Deivasikamani 
Nataraja Desikar, I. L. R. 39 Mad. 939 (3) 
and Panuganti Narasimha Rao v. Sree 
Rajah Vellanki Srinivasa Jagannatha Rao, 
A. I. R. 1920 Mad. 19 (4). These cases no 

(1) 32 O 654. 

(2) 52 I A 100; 91 Ind. Cas, 280; AITR1995P C 
55; 48M LJ 64; 2OWN 23; 12 OLJIILRO 
A PO 50; 2700 334; 27 Bom L R725; 99OWN 
749; 47 A 158; 23 AL J 739; 22 L W 58 (PC). 

(3) 39M 939; 32 Ind. Gas 80; AIR 1917 Mad, 258: 
3 L W 24; 30 M LJ 59, i 

(4) AIR 1920 Mad. 819; 53 Ind, Cas, 234; 42 M 
873; 37 M L J193; 10L W 183; (1919) M W N 828- 
26. M L T 276, ' 
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doubt support the appellant’s contention 
to a certain extent but in the case of 
R.M. M. S. T. Vyaravan Chetty alias Soma- 
sundram Chetty v. Srimath Deivasikamani 
Nataraja Desikar, I. L, R.39 Mad. 939 (3) 
itself Seshagiri Iyer, J , remarked :— 

: “I am therefore of opinion that as the defendants 
claim was barred by limitation, the plea of equi- 
table set-off was not open to him. An exception 
to this rule has been recognized in some cases, 
Where there is a fiduciary relationship between 
the parties asin the case of trustee and cestui que 
trust and there is accountability, even barred claims 
may be taken into account in passing, .the final 
accounts. This exception has been extended in 
some of the decided cases in India to mortgages 
presumably on the ground that there is accountabi- 
lity between the parties.” ih 


- Moreover, the period of limitation cppli- 
cable tothe respondent's claim for set-off 
is in my judgment six and not three years. 
The learned Counsel for the appellant 
argues that the proper limitation for a 
claim of the nature put forward by the 
defendant is under Art. 61 of the first 
schedule of the Indian Limitation Act, 
which applies to aclaim “for money pay- 
able to the plaintiff for -money paid for the 
defendant.” Tt appears to me that this 
article applies to a case in which the 
plaintiff has paid money which was due 
from the defendant toa third party. Here 
the defendant’s claim is not for’ money 
that the plaintiff should have paid to a 
third party, but for money spent by the 
defendant on behalf of and for the benefit 
of.the plaintiff. I am supported in this 
view by the case of Unendra Krishna 
Mandal v: Naba Kishore Mandal, 25 O. W.N. 
813 (5). In this case P and D were 
owners of an insanitary tank, and for 
ignoring an order of the Municipal Cor- 
poration for filling up the tank, were sued 
criminally whereupon P filled up the tank 
and brought. a suit for contribution against 
D who also was in receipt of rent from 
the tenants who were settled on the filled, 
up tank. It was held that this was clearly 
a case under s.70 of the Contract Act 
and that Art. 120 of the Indian Limitation 
Act, applied and not Art. 61 as the liabili- 
ty arose when the tank was filled up and 
the contemplated benefit conferred. In the 
course of his judgment, Mookerji, ©. J., dis- 
tinguishing the case of Sookhumoni v, 
Ishun Chunder, L. R.25 I. A. 95 (6), re- 
marked :— 

“here however the position is entirely different. The 
liability of the defendant did not arise in successive 
fragments as plaintiff paid money to the contractor 
- (5) 25C WN 813; 62 Ind. Oas. 615. 
wh! A 95; 250 844; 2 C WN 402;7 Sar. 294 
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from day to day ; the liability arose when the tank 
was filled up and the conterplated benefit conferred. 
In such circumstances the District Judge has rightly 
held that Art. 120 was applicable and time ran 
against the plaintiffs from the date of completion of 
the work.” : 


The learned Counsel for the appellant 
relieson Suraj Prasad Dwarka Das v. 
Karamali 4bdulmiya, 44 Bom. 591 (7), but 
this was a case in which the plaintiff and 
the defendant jointly owned a well. They 
entered into a registered agreement to the 
effect that the repairs of the well were to 
bé'made- by them jointly. The repairs 
_were effected by the Municipality at the 
,ibstance of the plaintiff who paid a cer- 
‘tain amount to the Municipality in 1911. 
The plaintiff having sued the defendant in 
1916 for the contribution claimable in 
respect of the repairs of the well, it was 
contended thatthe suit being covered by 
Art. 116 of the Indian Limitation Act, was 
not barred by limitation. In this case 
reliance was placed on Art. 116- of the 
Limitation Act, on account of the register- 
ed agreement, but it -was held that the 
suit was really one for contribution and 
the proper. period was rightly held, . if I 
may say so with respect, to be three years 
as it was aclaim formdney paid by the 
. Plaintiff on behalf of the defendant who 
owed money forrepairs of the well to the 
Municipality. The constructions in dispute 
inthe present case were begun in 1929 
and the claim for set off was put forward by, 
the defendant in 1933 well within six years 
of even the commencement: of the con- 
structiéns. The claim was not, therefore, 
barred by time. 

The last point urged on behalf of the 
appellant was that the defendent having 
made the constructions in question without 
the plaintiff appellant's consent was not 
entitled to be reimbursed for their cost. 
The case of Solaiman Musaji Asmal v. 
Jatindranath Mandal, I. L. R. 57 Oal. 538 
(8), relied on by the Counsel for the 
appellant does not appear to help him much. 
Tt was held in that case that it would be 
unjust to permit a co-tenant at his pleasure 
to charge another co-tenant with improve- 
ments he may not have desired and that 
in suchacase the improver stands as a 
mere -volunteer and cannot, without the 
consent of his co-tenant lay the foundation 
for charging him with improvements. In 
the present case, however, it has been found 
by both the Courts below that the improve- 

(7) 44 B 591; 57 Ind. Cas. 532; A I R 1920 Bom. 127; 
22 Bom. L R777, 

(8) 57 O 538; 123 Ind. Cas, 268; 330 W N 1199; A 
T R 1929 Cal. 553; Ind, Rul. (1930) Cal, 300.. 
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ments made hy the defendant were 
necessary and there is no allegation, much 
less proof, that the plaintiff ever objected 
to the said constructions while they were in 
progress. In the case of Jokhu v. Musammat 
Saraswati, A. I. R. 1925 Oudh 45 (9), the 
learned Judicial Commissioner of Oudh 
held that when one of several co-sharers 
re-constructs joint property without protest 
from the other co sharers, it is equitable 
that when the other sharers demand their 
share of the property they should be called 
upon to defray the proportionate expense 
‘of the new construction. A similar view was 
taken in Shiam Lall v. Radha Ballabh, 
A. I. R. 1925 All. 770 (10), in which it was held 
that where aco-tenant spends money and 
restores a property which is in ruins to 
a state in which it is of use and can 
bring in some profit, he is entitled to 
compensation at the hands of the other 
co-tenants though he may not have made 
.improvements with the consent of the other 
co-sharers provided he hag not made the 
improvements with a view to embarrass 
-his co-sharers at the time of partition. In 
the present case there is no allegation 
that the improvement is in question were 
made with a view to embarrass the plain- 
tiff or at an inordinate expense. 

The result isthat I find no force in any 
of the pleas raised by the appellant and 
dismiss this appeal with costs. The 
decree of the learned Civil Judge will 
stand. 


N. Appeal dismissed, 
io 3 IR 1925 Oudh 45; 76 Ind. Cas. 1017; 90 & A 
43. 


(10) AIR 1925 All. 770; 88 Ind. Oas. B22; LR6 A 
547 Civ.; 23 A L J 950; 48 A 34. 





NAGPUR HIGH COURT 
Civil Revision Application No. 341-B 
of 1935 
September 25, 1936 
PoLLooK, J. 
GULABCHAND SHEOLAL Firm 
—APPLICANT 


versus 
DONGARMAL HARAKCHAND FIRM AND 


ANCTHER—Oppositp Party 

Civil Procedure Code (Act V of 1908), O. XXI, r. 57 
—Dismissal of application—Attachment ordered to 
contenue—A pplication, if can be said to be pending, 

Under O. XXI, r, 57, Civil Procedure Code, a 
Court has power to dismiss the application and 
continue the attachment. Merely because after dis- 
missing the application, the Court orders attach- 
ment to continue, the application cannot be said to 
Hd pending. Kundanmal v. Aziz Begam (1), referred 
0. 
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of the order of the 
Court of the Sub-Judge, Second Class, 
Mehkar, dated August 20, 1935, in Ex. 
Cases in O. 8. No. 445 of 1927, dated Septem- 
ber 19, 1928, on the file of the Second Class 
Sub-Judge, Malegaon, 
Mr. D. B.K. V. Brahma, for the Appli- 
cant. 
Mr. 
Party. 
Judgment.—Eknath obtained a decree 
against Hiralal and in execution proceed- 
ings ahouse was sold The assets were 
received by the Court on March 2, 1935. 
Dongarmal had also obtained a decree 
against Hiralal and taken out executien. 
On January 5, 19385, the following order 
was passed on Dongarmal’s application 
for execution: Sale notice not served. Case 
struck off as wholiy infructuous at the jn- 
stance of the decree-holder. House shall 
remain under attachment for3 months. On 
March 7, 1935, Dongarmal put in a second 
application for execution and asked for 
rateable distribution which was allowed. 
Eknath, who is the applicant in this 
Court, contends that Dongarmal was not 
entitled to rateable distribution becauso 
there was no application for execution of 
his pending when the assets were receiv- 
ed inthe Court, 7, es on March 2, 1935. 
The decision depends on the question 
whether the order of January 5, 1935, strik- 
ing off Dongarmal’s case as wholly infruc- 
tuous was an order of dismissal or of 
adjournment. Several decisions of other 
High Courts have been cited showing that 
such an order may be an order of adjourn- 
ment but none of those decisions is preci- 
sely in point, partly because the wording 
was different and partly because all these 
decisions were decided under O. XXI, r. 57, 
as it was originally enacted. Under O XXI, 
r. 57, it was amended in 1930, the Court 
when dismissing an execution applivation 
shall direct whether the attachment skall 
continue or cease. Until the rule was so 
amended, the attachment ceased automa- 
tically as soon as the execution application 
was dismssed. The decision in Kundan- 
mal v. Aziz Begam (1), is almost directly in 
point, though that too was a decision under 
O. XXI, r. 57, as originally enacted. In that 
case the order was “case struck off as in- 
fructuous. Property to continue under al- 
tachment”. Macnair, A. J. C. held that that 
order could not possibly be interpreted as 
an order adjourning the proceedings to a 
future date in spite of the erroneous. direc- 
(1) A I R 1929 Nag, 82. 


O. R. App. 


V. K. Rajwade, for the Opposite 
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tion that the property should continue Judgment.—This petition arises in 
under attachment and that it must be held 


to be an order dismissing the application. 
Under r. 57 as it now stands, a Court has 
power todiemiss an application and to 
continue the attachment, and I think it 
must be held in this case that that is what 
the Court certainly intended to do. This 
is no indication that it regarded the ap- 
plication as merely adjourned to a future 
date and the meaning of the words “struck 
off as wholly infructuous’ is more natural- 
ly “dismissed” than “adjourned.” It must, 
therefore, be held that there was no ap- 
plication for execution pending wkcn the 
assets were received in the Court. From 
that it follows that Dongarmal was not en- 
titled to rateable distribution. | 

.The application for revision will, there- 


fore, be allowed with costs, Counsel's 
Rs, 5. 
a : Application allowed. 





MADRAS HIGH COURT 
Civil Revision Petition No. 479 of 1936 
August 21, 1936 


TODART, J. 
In re MALAVARAYA PADAYACHI— 
area TE 

incial Insolvency Act (V o; ,as 68, 5d— 
rate insolvent — Mortgage annulled but debt 
found to be true by Court—Application by mortgagee 
to include debt in schedule—Receiver, whether bound 
by finding thot debt was true—Order for further 
enquiry—Legality—Application under s. 68, before 
final decision of Receiver—Maintainability. 

Where a mortgage executed by an insolvent was 
annulled by the Court under s., 54 (L) of the Provin- 
cial Insolvency Act, but in the same proceeding the 
Court found that the mortgage-debt was true and 
supported by consideration, but the Official Receiver 
declared that he would not admit the debt to the 
Schedule without further enquiry and against this 
-declaration the mortgagee applied to fhe Court con- 
tending that the Receiver was bound to accepti proof 
of the debt and to admit it to the Schedule : h 

Held, (1) that the Official Receiver was entitled to 

further enquiry ; À 
B hat the mores go was not entitled to make 
an application under s. 68 of the Provincial Ingol- 
vency Act, until the Receiver had come to a final 
decision whether to admit the debt or not. a 

O. R.P. under s. 75 of the Provincial 
Insolvency Act praying the High Court to 
revise the order of the District Court of 
South Arcot, dated November 8, 1935, and 
made in C. M.A. No. 19 of 1935 preferred 
against the order of the Court of the 
Subordinate Judge of Ouddalore, dated 
November 9, 1934, and made in M. P. R. No. 
193 of 1934 in I P. No. 43 of 1931. 

Mr. K. Subbramaniam, for 


tioner. 


the Peti- 


Insolvency. 

The chief question for consideration is - 
the scope of s. 68 of the Provincial Insol- 
vency Act. 

Petitioner had a mortgage from the insol- 
vent. It was annulled by the Court under 
s. 54 (1) of the Provincial Insolvency Act. 
In the same proceedings the Court at the 
instance of. the Receiver considered tha 
question whether the mortgage should be 
annulled under s. 53 as being not supported 
by consideration. The Court decided this in 
favour of the petitioner holding that the 
moertgage-debt was true. 

The petitioner then filed proof of the 
debt before the Official Receiver relying on 


this finding in- his favour. The 
Orficial Receiver, it appears, declared 
that he would not admit the debt 


to the schedule without further enquiry. 
Against this declaration of the Official 
Receiver the petitioner applied to the 
Insolvency Court contending that the 
Official Receiver was bound to accept 
proof of the debt and to admit it to schedule. 
The Insolvency Court allowed the peti- 
tion. The petitioning creditors then ` 
appealed and the District Judge held first 
that the Official Receiver was entitled to 
hold furthsr enquiry, and secondly, that the 
petition wes premature. On the first point 
namely whether the Official Receiver was 
bound to accept as final the decision in 
the annulment petition, it is possible that 
new information: may have come to the 
Official Receiver since that petition was 
tried. I do not say that any such new 
information has been obtained in this case. 
All | do say is it is possible that the Official 
Receiver bas acquired further information 
ag to the validity of the debt or that where 
it is known of the factthat this petitioner 
is proving his debt other creditors who 
knew nothing about the annulment proceed- 


` ings may come forwari to attack the debt. 


I am not prepared, therefore, to say that the ` 
Official Receiver was acting ultra vires in 
posting petitioner's application for further 
enquiry though of course there would have 
been nothing wrong and perhaps it would 
have been better if he had admitted the 
debt and put the onus of getting it 
expunged from the schedule on the other 
creditors. Whatever the force of this 
reasoning, I think, however, that the petition 
must fail on the ground that itis premature. 
It appears to me that the Official Receiver 
should not in any way be fettered in the 
course of making enquiries into the validity 
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of debt of which proofs are tendered. I do 
not think thatthe act or decision indicated 
in s. 68 applies to some step taken in the 
course of such an enquiry. Let the Official 
Receiver decide that the debt is oris not to 
be admitted to thé schedule. Then the 
party aggrieved has his remedy. For all 
we know in this case the decision of the 
Official Receiver may be that the finding in 
the aunulment suit is binding on him or 
that until itis shown that fresh evidence of 
avery cogent nature has been discovered 
he is not prepared to re-open the matter. 
But I do think the Official Receiver must 
be giver. an opportunity of considering the 
case and coming to a decision; and that till 
he does so, petitioner has no grievance and 
is not entitled to make an application under 
s.68. It is argued by the learned Counsel 
that petitioner is aggrieved because he has 
to produce witnesses and so on. But there 
does not appear to be any need for him to 
adduce any further evidence till he knows 
on what new grounds his mortgage-deht is 
being altacked. 

I dismiss this petition. 

A. Petition dismissed. 


RANGOON HIGH COURT 
Civil Revision No. 288 of 1936 

January 12, 1937 
Mossty, J. 

U PE— APPLICANT 

` VETSUS 
U OHIT HMUN AND ANGTABR— OPPOSITE 

PARTIES. 

Evidence Act (I of 1872), s. 92--Promissory note— 
Allegation that some executants signed as surety for 
others —Evidence to prove such allegation, admissibili- 
ty of—Agreement between co-debtors as to suretyship, 
whether affects right of promisee—Obiter — Surety 
induced to sign as executant, promissing not to sue 
hen as such — Proviso (1) to s. 92, whether ap- 
plies. 

Evidence to prove that the two executants of the 
promissory note signed in the capacity of surety is in- 
admissible under s. 92, Evidence Act. Even where the 
contention is thatone of the executants signed as a 
surety to the knowledge of the money-lender, such evi- 
dence is inadmissible and where inspite of such an 
agreement of suretyship, the executants sign the 
document as‘co-debtors, the agreement amongst the 
co-debtors cannot affect the right of the promisese. Ko 
Gyi v. U Kyaw (1), relied on, Namburi Venkata 
Krishnayya v. Karnedan Kothari (3), referred to 

Obiter—Where there was an expressly alleged 
fraud, such as that the payee induced the surety to 
sign as executant, or that he promissed not to sue him 
except as such, then proviso (1) tos, 92 would come 
Ze operation. Maung Sein v. Ma Saw (2), explain- 
ed, 


v pg v. U onr? HMUN (RANG) 


477 


O. R. from the decree of the Township 
Court, ‘Taungdwingyi, duted June 30, 1935, 

Mr. A. H. Paul, for the Applicant, 

Messrs. U Ba So and S. T. Leong, for the 
Opposite Parties. 

Order.—This is an application in revi- 
sion by the plaintiff, U Po, against the 
decree of the trial Court allowing his suit 
on a promissory note against one of tle 
defendants only, Ko Tun Nyein, and dis- 
allowing it against two other defendants, 
Chit Hmun and Ko Pan. The decree was 
for Rs. 97 and costs In the body of the 
promissory note the principal debtors aie 
shown as Ohit Hmun, Ko Pan, Ko Pyu 
Win, Ko Po Kaung, Tun Nyein and Ko Tha 
Myaing, and they all signed, presumably, 
as such. There was no plea of fraud in 
the written statements, but all I find is 
that Chit Hmun and Ko Pan pleaded that 
they did not receive any share in the con- 
sideration and that they signed as sureties 
only. This, cf course, is contrary to the 
terms of the promissory note, and it would 
seem that evidence to prove that these two 
executants of the promissory note signee 
in the capacity of surety was inadmissible 
under s. 92, Evidence Act. This has 
been held to be so in the latest ruling of 
this Court, Ko Gyi v. U Kyaw (1), which 
goes on to hold further, that even where 
the contention was that one of the execu- 
tants signed as a surety tothe knowledge 
of the money-lender, such evidence was 
inadmissible. This ruling, with whica I 
concur, is to the opposite effect toa judg- 
ment of this Gourt reported in an unatioriz- 
ed publication, Maung Sein v, Ma Saw (2) 
where Young, J. held that if the promisee 
hims-lf knew at the time of taking the 
executant’s signature that he signed only 
as a surety, then proviso (1) to s 99 
Evidence Act, would operate to let in the 
evidence. ` 

I have no doubt that this is stated too 
broadly, and that what was meant wus 
merely to say that where there was s 
expressly alleged fraud, such as that the 
payee induced the surety to sign as execu- 
tant, or that he promised not to sue him 
except as such, then proviso (1) tos. 92 
would come into operation. Such a deci- 
sion is, of course, quite unexceptionable. 
The authorities cn the law on the subject 
have recently been well reviewed by 
Madhavan Nair, J. in another unauthoriz- 


a eee 103 Ind. Oas. 79; A I R1927 Rate 
199 Ss 


(2) 3Bur. LJ 112; 82 Ind. Cas, 816; A I R 1921 
Rang. 300, i 
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ed report, Venkata Krishnayya v, 
Karnedan Kothari (3) where he says that 
there is no warrant in India for following 
any equitable doctrine that may exist in 
England to the effect that evidence 
may be given that a money-lender made 
advances on the security ofa note, being 
well aware at the time that one of its 
makers was a surety only. The present 
case is certainly a peculiar one. The plain- 
tiff waived his claim against two of the 
principal debtors and cited them as wib- 
nesses, Ko Pyu Win and Ko Tha Myaing. 
As might be expected, once the claim was 
waived against them, they gave evidence 
for the defendants, going far beyond the 
defence, that the plaintiff induced Chit 
Hmun tostand surety and said he would 
not join him asa debtor when he filed a 
suit. This evidence, of course, is inadmis- 
sible, and in all probability merely false. 
The plaintiff himself, it is to be remarked, 
did admit that he overheard a conversa- 
-tion atthe time that U Pan intended to 
stand as surety for Tha Myaing and Chit 
Hmun for others; but that was a matter of 
agreement as between the co-debtors, and 
did not. effect the plaintiff if they signed 
as co-debtors of his, and it is immaterial, 
once they had done so, whether they re- 
ceived any share of the consideration or 
not. For these reasons I consider that the 
trial Court was wrong in admitting this 
evidence, and wrong in giving a decree 
against Ko Tun Nyein only. The applica- 
tion will be successful, and the decrees of 
the trial Court will be altered to one 
against the three defendants, Chit Hmun, 
Ko Pan and Tun Nyein, for the amount 
in question, as claimed, with interest and 
costs. The plaintiff-applicant will obtain 
the costs of this application ; Advocate's 
fee two gold mohurs. 

D. = Revision allowed. 


(3) A I R 1935 Mad 645; 156 Ind. Cas. 827; (1935) M 
W N 525; 8 R M 59; 42 L W 24. 





MADRAS HIGH COURT 
Civil Revision Petition Nos. 525 and 526 
of 1933 
August 14, 1936 
VARADAOHARIAR, J, 
T, SIVASANKARAM PILLAI AND ANOTHER 
—PLAINTIFES-—PRTITIONERS 
i . Versus 
TALUK BOARD or PENUKONDA 
— DEFENDANT—RESPONDENT 
Madras Local Roards Act (XIV of 1920), s. 225 


SIVASANKSRAM PILLAT v TALUK Board oF BENUKONDA (MAÐR.). 
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—Suit based on contract against. Local Board, whe- 
ther requires notice and is governed by the special 
period of limitation—Resolution of Bourd, effect of. 

The provision for notice in 8.225 of the Madras 

Local Boards Act as well as the enactment of a 
shorter period of limitation are co-extensive except 
as regards suits for immcvable property. 
_ A suit which is in substance a claim for re- 
imbursement under an arrangement agreed to by a 
Local Board to pay the plaintiff the expenses in- 
curred by him in certain contemplated proceedings 
does not fall within s. 225 and such a suit can be 
maintained without the notice prescribed in that 
section. The fact that reliance is placed on are- 
solution passed by the Board will not convert the 
suit into one relation to a statutory duty because 
even for contractual purposes a resolution may be 
necessary. 

O. Rev. P. under s. 25 of Act 1X of 1887, 
praying the High Court to revise tne decree 
of the Court of the District Munsif of 
Penukonda, dated respectively November 
25, 1932, and passed in S, C. 5. Nos. 118 and 
405 of 1941. 

Mr. S. Renganada Ayyar, for the Appel- 
lant. ‘ 

Mr. V. S. Narasimhachariar, for the 
Respondent. 


Judgment.—These revision petitions 
arise out of two small cause suits tiled for 
the recovery of two sums alleged to be 


«due to the plaintilils—it is in substance a 


claim for reimbursement under an arrange- 
ment agreed to by the Taluk Board of 
Penukonda to pay the plaintiff the expenses 
incurred by him in certain contemplated 
proceedings. The lower Court has not gone 
into the merits of the case. Tne District 
Munsif dismissed the suits on two pre- 
liminary grounds, both of which turn on 
the construction of s. 225-of the Local 
Boards Act. The provision for notice in 
that section as well as the enactment of a 


‘shorter period of limitation are co-extensive 
except as 


regards suits for immovable 
property. If the suit is not one of the 
kind contemplated by s. 225, the decision 
of the lower Court must be held to be 
erroneous on both the grounds,.viz., that of 
maintainability withcut notice and that of 
limitation. ; . 

The distinction between the cases in 
which notice is necessary under s. 225 and 
the cases in which notice is not necessary 
is too well established to. require any 
lengthy discussion. On the allegations in 
the plaint, the suits do not arise out of 
anything done by the Board in the diş- 
charge of a statutory duty, as contemplated 
by the cases. The fact that reference is 
made to and reliance was placed upon a 
resolution said to have been passed by 
the Board will not convert the suit into 
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one relating to a statutory duty, because 
even for contractual purposes, a resolution 
may be necessary. 

The lower Court was wrong in holding 
that the suils were not maintainable 
without notice or were barred by limitation 
under the special provisions of s. 225. The 
decrees of the Court below are set aside 
and the suits remanded for disposal on 
the merits. Costs in O. R. P. No. 525 
of 1933 alone, from the District Board, 
Anantapur. Costs in the lower Court will 
be provided forin the revised decree. 

As Decrees set asi. 


_ BOMBAY HIGH COURT 
Criminal Appeals Nos. 323 and 324 of 1936 
November 25, 1936 
BEAUMONT, O. J. AND Mackin, J. 
EMPEROR—Pxrosrovror 
versus 
YEMANYA KALLAPPA AND OTHERS 
-—ACOUSED 

Criminal trial—Acquittal—Reference under s. 307, 
Criminal Procedure Code (Act V of 1898)—Sessions 
Judge finding whole trial illegal—Whether can 
acquit accused—Order of acquittal set aside—Order 
for re-trial declined—Whether bars Jresh trial. 

In the course of recording his reasons for reference 
under s. 807, Criminal Procedure Vode, it occurred 
to the Sessions Judge that on account of wrong 
joinder of chaiges the whole trial was illegal and 
he, therefore, acquitted the accused : 

Held, on appeal that as the whole trial was illegal, 
the Judge could neither convict nor acquit, and that 
the High (out was bound to set aside orders of 
acquittal; 

Held, further, that not ordering a re-trial did not 
mean that there could not be a new trial and, 
therefore, the prosecution could prosecute the accused 
for the same offence for which they have never been 
effectively tried. 


Cr. A. against the order of the Additional 
Sessions Judge, Belgaum. 

Mr. P. B. Shingne, for the Crown. 

Mr. D. R. Manerikar, for the Accused. 

Beaumont, ©. J.—(His Lordship, tirst 
narrated the facts of the case and then con- 
tinued). The case, in point of fact, falls with- 
in the decision of this Court in Emperor 
v. Krishnaji Dange (1), wnich shows that 
there was an improper joinder of charges, 
and that the trul was, therefore, illegal. 
The learned Judge thereupon came to the 
conclusion that he would not pursue the 
suggestion for a reference and he acquitted 
accused Nos. 1 to 5 so that by two 
different orders he aquitted allthe accused. 


(1) 34 Bom. L R 590; 138 Ind Cas, 520; AIR 1932 
Bom. 277, (1932) Cr, Cas. 389; 33 Cr. L 7 619; Ind. Rul, 
(1932) Bom, 383. 
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Itis in my view clear that as the whole 
trial was illegal, the learned Judge could 
neither convict nor acquit, and we are bound 
to set aside the orders of acquittal. The 
only substantial question is whether wa 
ought to direct the accused to be re-tried. 
Now asaccused Nos. 6 to 10 have been 
acquitted by the verdict of the jury and 
the Judge was prepared to accept thit 
verdict, it certainly would be very hard on 
them that they should be re-tried because 
the original trial was defective entirely 
through the fault of the prosecuting 
authority in joining charges improperly, 
Certainly I should not be prepared to order 
that those accused be retried. In thg 
case of accused Nos. L to5, no doubt the 
learned Judge disagreed with the verdic, 
of the jury, and there is a stronger case in 
regard to them for directing a new trial, 
But on the whole, I am not prepared to 
adopt that course. The accused have been in 
jail as under-trial prisoners altogether for 
about six months, and as I have already 
observad, the defect in the proceedings 
was due to the mistake of the advisers 
of the Crown. It would | think be very 
difficult in a new trial to persuade 
another jury to decree with the verdict of 
the old jury when they hear the history 
of the case andthe length of time during 
which the accused have been in jail. 3 
think that we ought not to directa new 
trial. At the same time that does not in my 
opinion mean that there cannot be a new 
trial. The case is not one falling under 
8.308, Criminal Procedure Code. | know 
of no power in this Court to forbid the 
authority charged with the initiation 
prosecutions from prosecuting these accused 
for an offence for which they have never 
been effectively tried. It may be that the 
authority may have information about the 
accused, which is not in our possession, All 
we do is to say that on the materials 
before us we are not prepared to direc 


‘that any of the accused should be re-tried, 


but at the same time we set aside the 
orders of acquittal. As we do not direct a 
ye-trial, the accused who have been arrested 
under s. 427 must be released. 


D. Order set aside, 


480 


MADRAS HIGH COURT 
Civil Revision Petition No. 1104 of 1933 
September 14, 1936 
CORNISH, J. 
LANKA VENKAYA—PB8TITIONER 
Versus 
Sree MBERZA RAJA, Sree POOSHAVATI 
ALAKA NARAYANA GAJAPATI RAJU 
MAHARAJU MANYA SULTAN 
BAHADUR VARU, ZEMINDAR or , 
VIZLANAGARAM AND ANOTHER—OPPOSITE 
PARTIES 

Madras Estates Land Act (I of 1908), s. 77—Juris- 
diction—Civil and Revenue Court—Landlord’s suit 
to recover expenses of distress for arrears of rent— 
District Munsif, if can entertain it, under his origi- 
nal civil jurisdiction. ‘ 

In matters where the jurisdiction has been express- 
ly given to the Revenue Court to the exclusion of 
the Oivil Court, the Civil Court has no power to 
adjudicate, The determination of the amount of dis- 
tress expenses which the distrainer is entitled to 
recover against his tenant is a question entirely 
within the jurisdiction of the Revenue Court. _Con- 
sequently, the District Munsif in exercise of Original 
Civil vurisdiction cannot entertain a suit by a 
landlord in respect of expenses of distress of arreais 
of rent. Pa 

C. R. P. from a decree of the District 
Munsif, Rajam, dated December 5, 1932. 

Mr. B. Jagannatha Das, for the Peti- 
tioner. 

Mr. S. Venkatesa Iyengar, for the Opposite 

arbies. 

i Order.—The petitioner ia this Civil Re- 
vision Petition is defendant No. 1 in the 
suit brought by the landlord agaiast him 
and defendant No. 2. The suit was to re- 
cover a sum of Rs. 204 odd, being the 
balance of expenses of distress levied by 
the landlord upon the movable property of 
defendant No. 1. In that suit defendant 
No. 1 wasex parte and defendant No. 2 
was exonerated. The result was that a de- 
cree was passed ex parte against defend- 
ant No. 1 for a sum of Rs. 204 representing 
the landlord's claim lor expenses of the 
distraint. The facts were that defendant 
No. 1 was a raiyat of the plaintiff, and 
having fallen into arrears with his rent to 
the extent of Rs. 48, his landlord exercised 
the right of distraint under 5. 77 (it), Madras 
Estates Land Act, and distrained a cart 
anda cow belonging to defendant No. L, For 
some reason whcn does not appear, al- 
though the distraint was made in July 
1931, the sale did not take place till Novem- 
ber. Atthe time of the sale the landlord 
exhibited to the sale officer particulars of 
expenses incurred by him in keeping the 
cow. The expenses amounted toa sum of 
Rs. 289, whereas the cow with the cart at 
the sale only realized a sum of Rs. 32. 
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After deducting the expenses of the sale the 
balance was handed over by the sale officer 
to the plaintiff. 

. The question which is raised in this 
Oivil Revision Petition is whether the 
Court of the District Munsif exercising 
Original Civil Jurisdiction had jurisdiction 
to entertain the landlord's claim. There 
is no doubt that the claim was one which 
was recoverable under the procedure laid 
down bythe Estates Land Act. Ifthe only 


. means of recovering these expenses were 


the means provided by the Estates Land 
Act, clearly the District Munsif in the exer- 
cise of his Original Civil Juisdiction had no 
jurisdiction to entertain and adjudicate 
upon this suit. A landlord under s. 77 of 
the Act may recover arrears of rent either 
by means of a suit before the Collector or 
he may, upon his own responsibility, dis- 
train the movable property of the default- 
ing raiyat. This responsibility is very real, 
for s. 81 provides that the distress shall 
not be excessive and that the value of the 
property distrained must, as nearly as pos- 
sible, be equal tothe amount of the arrears 
due and the cosis of the distress. Section 86 
provides that in the case ofthe distraint 
of cattle the distrainer shall provide neces- 
gary food for the cattle, and the cost thereof 
shall be a charge against the defaulting 
raiyat and shall be recoverable as a cost 
of the distress. And under s. 88 the dis- 
trainer will be liable for damages if the 
property distrained is by his negligence 
stolen, damaged or destroyed. It seems to 
me that the possibility of the distress 
yielding less than the expenses of the dis- 
traint is also a risk which the distrainer 
undertakes when he levies a distress, 
Section 106 contains the provisions for 
recovery of the expenses of a distraint. It 
provides first of all that from the proceeds 
of every sale of the distrained property 
the gale officer shall make a deduction on 
accdunt of the costs of the sale; and that 
he thall pay to the distrainer the expenses 
incurred on account of the distraint includ- 
ing the expenses, which under s. 88, the 
distrainer is entitled to recover as the cost 
of the distress. The remainder shall be 
applied to the discharge ofthe arrear for 
which the distraint was made; and then, 
should it happen that any balance remains 
from the sale proceeds, that balance is to 
be paid to the defaulter. It- is admitted 
that apart irom the Acta landlord levying a 
distress has no right to charge against the 
defaulting tenant the expenses of the dis- 
traint. The distrainer is not a bailee of 
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the property which he takes under a dis- 
traint. He has, therefore, none of the rights 
of a bailee. The rigats to distrain and 
the remedy for recovering the expenses of 
the distress are alike the creatures of the 
Act. There is no right to revover the ex- 
penses of a distress except in the manner 
provided by the Act. ‘This is made quite 
clear by s. 189 which says: 

“A Collector or other Revenue Officer spocially 
authorized under this Act shall hear and determine 
as a Revenue Court all suits and applications of 
the natare specified in parts A and B of the schedule 
and no Civil Court in the exercise of its Original 
J urisdiction shall take cognizance of any dispute or 
matter in respect of which such suit or application 
might be brought or made,” 


Shedule b includes an. application to be 
made under s. 106 (5) for the determination 
of distress expenses, and this application 
has to be made within three months from 
the date of the sale officer's decision. The 
whole policy of the Act is that in respect of 
any suit or application of the nature of 
those specified in the two Schedules the 
jurisdiction of the civil Court is expressly 
excluded. It seems to me, therefore, to 
follow that in matters where the jurisdic- 
tion has been expressly given to the Revenue 
Court to the exclusion of the Civil Court, 
the Civil Coart has no power to adjudicate. 
Being of opinion tnat the determination of 
the amount of distress expenses which the 
distrainer was entitled to recover against 
his tenant is a question entirely within the 
jurisdiction of tue Revenue Court. I must 
hold that the action of tne District Munsif 
in entertaining the present suit was without 
jurisdiction. T'he result is that the petition is 
allowed and the decree of the District Munsif 
set aside. I think that as defendant No. 1 
failed to appear in the trial Court and raise 
the question of jurisdiction the petition 
should be allowed without costs, 

A.-D. Petition allowed, 


MADRAS HIGH COURT 
Second Civil Appeal No, 331 of 1934 
October 6, 1936 
PANDRANG Row, J. 
HATHI BELAGAL VENKATESWARA 
RAO—PLAINTIFF—APPELLANT 
versus 
R. MARE GOWD, PRESIDEN I op TAB 
UNION BOARD, ALUR AND oTagrs— 
R 7 Sash T RER ONIS i 
fadras ivevenue Recover ct 
(3)—Madras Revenue Board’ s NO NG Ne 0. N 
— Sale for arrears of revenue—Purchase by dovern- 


ment—Legality—Provisions of Standing Order No. 45 
—Validtty. 
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Though the Madras Revenue Recovery Act makes 
no provision for buying in of lands brought to gale 
for arrears of revenue by Government, the Govern- 
ment are not precluded from buying lands in such 


. gales if they think fit and to give such instructions 


in the matter of buying in lands to their Subordi- 
pate Officers as they think fit; and to this extent 
the provisions of Standing Order No. 45 of the Re- 
venue Board's Standing Orders is not ultra vires 
but that Standing Order cannot prevail over the ex- 
press provisions of the Revenue Recovery Act in 
so far as it is inconsistent with the provisions of the 
said Act. f 

Notwithstanding Standing Order No. 45, the pro- 
visions of the Revenue Recovery Act, which require 
that in the case of every sale fifteen per cent. of the 
price of the land should be deposited by the pur- 
chaser at the time of the purchase and the balance 
within 30 days and the succeeding provisions are 
binding on the Government and a sale of land 
which 1s conducted not in accordance with these 
provisions would be invalid. 

S. O. A. against the decree of the District 
Court of Bellary in A. S. No. 140 of 1931, 
preferred against the decree of the Court 
of the Principal District Munsif of Bellary 
in O.S. No. 513 of 1930. 

Mr. K. Srinivasa Rav, for the Appellant. 

Messrs. S. Alagasingachariar and V. 
Krishnamachriar, for Respondents Nos. 1 
and 2. 

The Government Pleader, 
ant No.3. 


Judgment.—This is an appeal from 
the decree of the District Judge, Bellary, 
dated September 18, 1933, confirming on 
appeal the decree of the Principal District 
Munsif of Bellary, dated September 24, 
1931, in 0.8. No. 513 of 1930. The suit 
was one for a declaration of the plaintiff's 
title to the plaint property. The plaintif’s 
case was that the sales of the plaint pro- 
perties purported to have been held by 
the Revenue Officers for arrears of re- 
venue in 1927 and 1928 were wholly 
void. The plaintiff is said to have been 
in jail at the time when the alleged 
sales took place and he was not personally 
aware of the circumstances attending the 
sales. It was expressly alleged in the 
plaint that even tke procedure prescribed 
by the Board's Standing Order No, 45 was 
not followed and that there was no con- 
lirmation of the sale nor any certificate of 
sale issued as required by the Revenue 
Recovery Act under which the sales are 
said to have been conducted. The defend- 
ants were the subsequent purchasers from 
the Government, namely defendants Nos. } 
and 2 and the Secretary of State for 
India in Council 3rd defendant. It was 
contended by the 3rd defendant that the 
plaintiff's statement that he was under- 
going imprisonment at the time of the 


for Defend- 


482.. 


revenue sales was not true -and that he 
was actually on bail on the dates on which 
the sales were held. The substantial de- 
fence was tbat the sales were valid and 
binding on the plaintiff. There was also 
a contention thatthe suit was barred by 
limitation. The trial Court upheld both 
these contentions and dismissed the suit 
with costs. The lower Appellate Court 
disagreed with the lower Court's finding 
on the question of limitation but dismis- 
ged the appeal on the merits, because 
it came to the conclusion that though no 
sale certificate had been issued, the sales 
had been confirmed. The present second 
appeal: is by the plaintiff. 


Both the Courts below appear to have 
proceeded on the assumpticn that the pro- 
visions of the Board’s Standing Order 
No. 45 which relates to buying in for 
Government of property brought to sale 
for arrears of revenue have the force of 
law. Only the first paragraph of that 
Board’s Standing Order was relied upon 
by the lower Appellate Court and these 
provisions have certainly not the force of 
‘law. They merely contain executive in- 
structions by the Board of Revenue to 
their subordinate officers prescribing the 
` procedure to be adopted when either no bid 
is made for land brought to sale for arrears 
of revenue or when there is good reason to 
_Suspect combination among the bidders. 
In the former case, the direction is that 
, the land should be purchased on behalf of 
: Government at a nominal price, the amount 
of the purchase money being written off 
the accounts as an irrecoverable arrear 
with the sanction of the Collector. In the 
latter case, the officer conducting the sale 
is authorised’ to bid on behalf of Govern- 

“ment, whether there are bidders or not, 
up to an amount not exceeding the annual 
assessment of the land. The last sentence 
in that paragraph is to the effect that 

_ “when land is bought in by Government 
the certificate should be issued in the 

. name of the Secretary of State for India 
in Council, The Madras Revenue Recovery 
Act (Act JI of 1864) under which the sales 
were held makes no provision for buying 
in of lands brcught to sale, for arrears 
of revenue by Goveinment, but that is 
not io say that the Government are not 
entitled to buy in lands it they think 
fit and to give such instiuclicns in the 
matter of buying in lands to their sub- 
oldinate cficeis as they think fit. To that 


extent, no objection can be taken to the: 
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provisions of Board's Standing Order No. 49: 
But where this standing order is incon- 
sistent with the provisions of the 
Revenue Recovery Act, it cannot prevail 
over the express provisions of the statule. 
For instance, it is stated in the Board's 
standing Order No. 45 that the amount of \he 
nominal bid or any bid up to the assess- 
ment should be written off as irrecover- 
able. This does not, in my opinion, take 
away the force of the provisions of the 
Revenue Recovery Act, which require that 
in the case of every sale, 15 per cent. of 
the price of the land should be deposited 
by the purchaser at the time of the pur- 
chase, this amount being liable to for- 
feiture if the remainder of the purchase 
money isnot paid within 30 days vide 
s. 36, cl. 3. Thesucceeding clause provides 
that ‘where the purchaser (and in this 
case, the purchaser was the Government) 
may refuse or omit to deposit the said 
sum of money, or to complete the pay- 
ment of the remaining purchase money, 
the property shall be re-sold at the expense 
and hazard of such purchase.” It is not 
pretended that any deposit was made in 
the case of these sales on behalf of Gov- 
ernment by anybcdy. Itis found that 
there was no certificate of sale granted to 
the purchaser and as regards the question 
whether any order confirming the sales 
was passed as required by s. 38, sub-s. (3) 
of the Act, there is no admissible evidence 
to show that such an order was passed. 
Neither the order itself, nor a copy of 
it has been produced. No doubt there are 
references to such a confirmation in certain 
notices sent by the Tahsildar and there 
are entries of the lands in the village 
register in the name of the Government. 
But these notices and these entries are 
not sufficient in law to prove that there 
was an order in writing confirming the 
sale. The confirmation of the sale is a 
matter required by law to be in wriling 
and such confirmation can be proved 
only by production of the order or a 
copy thereof certified or proved to bea 
correct copy. It would also appear that in 
the case of some of the lands said to have 
been sold even the amount of. the bid 
made on behalf of the Government was 
not clearly entered. It is not known whe- 
ther the amount of the bids was ever 
credited to the defaulter, this, however, 
is amatter ofno importance so far as the 
present case is concerned. It is clear that 
the sale of the lands held under the Act 
was not in accordance with the provisions 
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Of ihat Act and that therefore they are 
not valid and binding on the plaintiff. 

It has beencontended by the purchasers, 
from the Government, namely, défendants 
Nos. 1 and 2, that they are bona fide 
transferees for value and therefore en- 
titled to remain in possession even if 
their vendor's title is found to be non- 
existence. This aspect of the case was 
not put forward inthe form of an issue 
nor raised in either of the Courts below. 
Fdo not think there is real substance in 
this claim and Iain certainly not prepared 
to allow this point to be raised for the 
first time in second appeal and to remand 
the whole case to the trial Court for this 
purpose. So far as these defendants are 
concerned, they have a remedy open to 
them which will give compensation to 
them, whereas the plaintiff will have no 
other remedy except in the present suit. 

The second appeal is, therefore, allowed 
and the decrees of the Courts below are 
set aside, The plaintiff will have a declara- 
tion as prayed for. The plaintiff is en- 
titled to recover his cosis in all the three 
Courts from the third defendant. Defend- 
ants Nos. 1 and 2 will bear their own 
costs. Leave to appeal is refused. 

A. Appeal allowed. 


LAHORE HIGH COURT 
Civil Regular Second Appeal No. 3290 1936 
January 8, 1937 
CoLpsTxEAM AND Buring, JJ. 

Tus MODul TOWN CO-OPHRATIVE 
SOCIETY, Lro, LAUORE—Dgrenpant 
~—APPELLANT 
versus 
M. ABU-UL-ASAR HAFIZ 
JULLUNDARI—-PLatntirr—Respon DENT 

Estoppel—Parties entering into arbitration and 
agreeing there shall be no right of appeal in a 
particular case--Agreement, legality of, when law 
governing it provides for appeal—One party, if can 
subsequently challenge validity of bye-law and claim 
right of appeal—Co-operative Societies Act (II of 
1912), s.43—Rules under r. 18—Scope of—Intention 
of Legislature—Rule made under powers delegated 
by statute, not made ın pursuance of purpose for 
which it is given—Civtl Court, if can question its 
validity. 

Where the parties have gone to arbitration when 
a bye-law framed under the Oo-operative Societies 
Act was in forec, that bye-law must be taken to 
govern the contract and be treated as though it were 
one of the conditions of the contract. ‘There is 
nothing illegal in the parties agreeing that there 
shall be no right of appeal in a particular case. 
The consideration for such an agieement on the 
part of either party is the agreement of the oppo- 
site party to forego its right of appeal, When the 
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society has thus given up its right <{ a) peal and 
the opposite party has acted upon that basis, the 
society cannot subsequently be allowed to challenge 
the validity of its bye-law and claim a right of 
appeal. Even if there isa right of appeal given by 
statute, there is nothing illegal in the parties 
giving it up for a consideration as above. 

Oonsequently, where the rules framed by the Local 
Government allowed a reference to one or three 
arbitrators but under the bye-laws of the society in 
force when the dispute was referred, provi- 
sion was made fora reference to three arbitrators 
only andthe decision of the arbitrators was made 
final, whether the bye-law wag intra vires or not, 
it may be taken that the parties agreed to 
refer to three arbitrators only in consideration 
of the right of appeal being abandoned, and such 
an agreement not being illegal, the society is 
estopped from repudiating it. [p. 486, col, 2.] f 

The rules framed under s. 43 of the Co-operative 
Societies Act, must be read together and then it 
becomes clear that the intention was to make all 
awards appealuble and the use of the singular 
word in one sub-rule and the plural in another is 
due to unskilful drafting only. [p. 485, col. 1.) 

Per Coldstream, J.—1t is doubtful where a rule 
purporting to be made under powers delegated by 
a Statute of the Indian Legislature is clearly not 
made in pursuance of the purpose for which power 
to make it was given, if Courts are precluded 
from questioning its valiaity merely because the 
Act itself declares that rules made under a section 
of the statute shall have effect asif enacted in the 
Act itself. Institutes of Patent Agents v. Lockwood 
(1) and Amperor v. Abdul Hamid (2), referred to, 
[p 486, col 2.] 

S. C. A. trom the decree of the Court of 
the Additional District Judge, Lahore, dated 
December 18, 1935, affirming that of the 
Sub-Judge, First Class, Lahore, dated May 
31, 1935. 

Mr. Manohar Lal Sachdeva, for the Ap- 


pellant: | 
Sheikh Abdul Aziz and Mr. Daulat Ram, 
for the kespondent. 


Coldstream, J.—Abul Asar Hafiz Jullun- 
dari, the respondent in the appeal before us, 
purchased in 1929 and 1930 two plots of 
land from the Model Town Co-operative 
Society, Lahore, of which he was a member. 
He was dissatistied with his bargain 
allegiug that the Suciety had not satisfied 
the conditions published in their prospectus 
and he cluimed damages. 

On October 20, 1932, the dispute 
between the respondent and the Society 
was referred toa Board of Arbitrators by 
the Registrar, Co operative Societies in 
accordance with the b)e-laws framed by the 
Society in exercise of the power conferred 
upcn it by tne rules made by the Local 
Government under s. 43 of the Co-operative 
Societies Act as provided by the bye-law 
No. 37. Three arbitrators were appointed, 
one being nominated by each party and the 
third, the Chairman of the Board, by tho 
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Registrar. The Board gave their award 
on May 29,1933. Their decision was thas 
Rs. 1,268 were due to the Society by the 
respondent who, however, was entitled to 
deduct a set-off of Rs. 1,000, that is to 
say, the Society was awarded Rs. 268 
The by-law made the decision final, bus 
the Society appealed to the Registrar 
against the award and the Deputy Registrar 
accepting its appeal decided on Octoher 
20, 1933, that the sociely should be paid 
Rs. 1,594-7-4 with interest at 9 per cent. 
per annum. 


On October’ 31, 1933, the respondent 
instituted a ‘suit in the Court of the Sub- 
ordinate Judge, First Clase, Lahore, for a 
declaration that the Deputy Registrar's 
decision was not binding on him, as under 
the by-law, no appeal lay against the arbi- 
trators’ award. The by-laws in force when 
the dispute was referred to arbitration had, 
it appears, been amended hefore the date 
of the Deputy Registrar's decision and by- 
law No. 70o0f the amended by-laws allowed 
an appeal against an aribitration award 
as did r. 18 (¢) of the rules framed by 
the Local Government under the Act and 
published in the Notification. No. 13319, 
dated June 23, 1917, and in subsequent 
amending Notifications. It is, however, 
conceded by the parties before us that the 
Original by-law No. 37 was in force at 
the time of the arbitration. It was con- 
tended by the defendant Society in the 
trial Court that the by-law No. 37 could 
not override -the r. 19 (i) framed by the 
Local Government which provides for an 
appeal against .an arbitrator's award. 
Rule 18 (4) runs 

“Any party aggrieved by an award of an arbit- 


rator may appeal to the Registrar in person or by 
agent within one month of the date ofthe award.” 


This argument was met by the plaintiff 
with the plea that the r. 19 (i) inthe rules 
was ultra vires as the Act did not empower 
the Local Government to provide for ap- 
peals against arbitration awards. The 
Subordinate Judge held that under the 
r. 18 (i) which by virtue of sub-s. 5 of s. 43 
ofthe Act has “effect as if it had been en- 
acted in the Act itself,” an appeal lay 
against an award by one arbitrator but 
not against au award by a Board of three 
arbitrators to which the Registrar had 
power under r. 18 (b) to refer a dispute, 
if he did not proceed to decide it himself 
or to refer itto a single arbitrator. His 
conclusion being therefore that the award 
in this case was final and the- proceedings 
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of the Registrar on appeal ultra vires, he 
decreed the plaintiff's claim. 

The Society appealed to the District 
Judge, contending that the r. 18 (i) cen- 
templated an appeal from all awards made 
by arbitrators. This contention was over- 
ruled by the learned Judge who agreed 
with the view taken by the trial Cour: and 
dismissed the appeal. : 

Against this decision the Society sub- 
mitted the present appeal to this Court. 
The appeal came before my learned brotheT 
Bhide, J., who, in view of the importance 
of the issues involved, referred it to a 
Division Bench and this appeal is now 


. before us. 


Appellant's Counsel urges that the learned 
District Judge erred in interpreting the 
Tules to mean that there could be no appeal 
to the Registrar from an award unless the 
award was of a single arbitrator and that 
as the by-law No. 57 was clearly ultra vires 
being in conflict with the r. 18 (i) which 
has effect as if it was part of the Act 
itself the appeal was in accordance with 
law and the Registrar's decision cannot 
be questioned. 

The contention on the other side is that 
the parties referred their dispute expressly 
under by-law No. 37 framed by the appellant 
Society itself, that there was thus an im- 
plied contract not to appeal, that the 
Society was bound by its contract and 
estopped from pleading the right to appeal. 
Itis also argued that r. 18 (i) is itself 
ultra vires as it does not carry out the 
purpose of the Act stated in its preamble 
(the promotion of thrift and self-help) to 
make rules for which purpose sub-s. 
(1) of s. 43 of the Act gives the Local 
Government a general power, noris it a 
rule about any matter regarding which 
power is specifically given by sub-s. (2). 

Tt is not disputed, I may note here, 
that the by-law No. 37 was approved and re- 
gistered by the Registrar, as required by 
the rules made under the Act. 

The last argument raises an interesting 
question of law regarding the jurisdiction 
of the Civil Courts to consider the validity 
of the r. 18 (i) but as in my view the 
trst argument of appellant's Counsel has 
force, it is not necessary to discuss at any 
length either the question whether the rule 
is one which the Local Government had 
power to make or the question whether its 
validity can be attacked by a Civil Court. 
That the lower Court's view of the inten- 
tion ot r. 18 (i), namely, that it was to 
allow appeals against those awards only 
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which are given by single arbitrators, is 
wrong, Ihave, however, no doubt. 

Rule 18 (a) provides that any dispute 
concerning the business of a Co-operative 
Society between members shall be referred 
to the Registrar, r. 18 (b) states that the 
Registrar may either decide the dispute 
himself, or appoint an arbitrator, or refer 
the dispute to three arbitrators (as provid- 
ed inthe Society's by-law No. 37). 

Rule 18 (e) gives the Registrar or arbi- 
trator power to administer oaths, summon 
parties and witnesses, ete. Rule 18 (f) 
runs: “The Registrar or arbitrator shall 
hear the evidence of the parties or wit- 
nesses who attend” and r. 18 (4) which I 
have already quoted “Any party aggrieved 
by an award of an arbitrator may appeal 
to the Registrar.” 

Sub-rule (7) is as follows :-— 

“An arbitrator's award if no appeal has been 
made within a month. or a decision of Registrar 
originally or in appeal, shall not, as between the 
parties, be liable to be called in question in any 
Civil or Revenue Orurt end shall be in all respects 
final and covclusive except on proof of a corrupt 
gratification by the arbitrator.” 

The last sub-rule (1) is 

“In proceedings before the Registrar or an arbi- 


trator. no party shall be represented by a legal 
pratitioner,” 


Now if, instead of applying the general 
tule that words in the singular shall in» 
clude the plural and vice versa to which 
effect is given in s. 13 of the General 
Clauses Act, we interpret the rules in the 
manner in which the lower Courts have 
done, we have the remarkable result that 
though a board of arbitrators may ad- 
minister oaths, summon parties, ete. (r. 18 
(e), a single arbitrator has no such power, 
that a board need not'hear evidence r. 18 
(f), that there is no provision allowing an 
award by a board being called in question 
on proof of a corrupt gratification (r. 18 
(j), and that while a party may not be 
represented by a legal practitioner in pro- 
ceedings before the Registrar ora single 
arbitrator, there isno such prohibition in 
the case of proceedings before a board. 
We must read the rules together and if 
they are so read then there can, in my 
opinion, be no doubt that the intention 
was to make all awards appealable and 
that the use of the singular word in one 
sub-rule and the plural in another is due to 
unskilful drafting only. 

The statute itself in cl. (2) of sub-s. 2 
of s. 43 specially empowers the Local Govern- 
ment to make rules providing for the 
teference of disputes to arbitration and 
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prescribing the mode of appointing an 
aribitrator or arbitrators and the procedure 
to be followed in proceedings before the 
Registrar or the arbitrator or arbitrators, 
and the enforcement of the decisions of 
the Registrar or the awards of the arbi- 
trators. But no special poweris given to 
make rules providing for appeals against 
arbitration awards. A reference to arbi- 
tration necessarily implies that the parties 
ate deprived of the right to resort to a 
Court of Law and there is always a pre- 
sumption that there can be no appeal 
against an arbitration award except on 
the ground of fraud or corruption. If, 
therefore, the intention of the Act was to 
allow the Local Government to set up 
an extraordinary procedure providing for 
appeals against awards in arbitration one 
would expect it to have expressed its 
intention positively and clearly, the 
more so in view of the fuct that the declar- 
ed purpose of the act is to promote thrift, 
and presumably, therefore, to restrict 
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- litigation. Itis to be noticed that cl. (s) 


of sub-s. 18 (1) expressly gives power to 
frame rules determining in whica cases 
appeals shall lie from the ordera of the 
Registrar, but whether this is intended 
to refer to the Registrar's decisions in 
disputes referred to arbitration is perhaps 
doubtful. Onthe other hand sub-s. (1) of 
s. 43 certainlv gives a wide discretion to 
the Local Government and it mignt be 
argued, not perhaps, unreasonably, that 
rules providing for the settlement of dis- 
putes by arbitration, with one appeal to 
the Registrar, in place of their decision by 
the long process of judicial trial followed 
by appeals a'lowed by the Code of Civil 
Procedure, with all their attendant expense 
and uncertainty, are rules providing for 
a cheap and speedy disposal of disputes 
and so carrying out the purpose of the 


Act In anycase the matteris one culling 
for the attention of the Legislature. The 
rule has been acted upon since 1917 


(Git was r. (fj in the notification of June 
93, 1917) and its validity does not appear 
to have been doubted before now, but if 
it is the intention of the Legislature to 
empower the Local Government to make 
a tule providing for appeals against 
decisions of arbitrators, this should be 
made clear. | a 

As regards the point whether it is open 
toa Gourt tog into the question of he 
validity of sub-r. (i) of r. 18 appell.nt’s 
Counsel has referred us to the judgment 
of the House of Lords in Institute of 
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Patent Agents v. Lockwood (1). That was a 
casein which it was questioned whether 
certain rules made under s. 2 of the 
Patents, Designs and Trade Mark Acts, 
1883 and 1888, made by the Board of Trade 
were intra vires. Section 101 (3) of the 
Act of 1883 provided that the rules were 
to be laid before Parliament for forty days 
during which time they might be annulled 
by a resolution of either House and that 
“they shall be of the same effect as it 
they were contained inthe Act and shall 
be judicially noticed’. The rules were 
found to be intra vires in view of the 
wideness of the rule making power given 
to the Board of Trade and it became un- 
necessary to decide tbe point whether it 
was competent to the Courts to convass the 
validity. The point was, however, con- 
sidered. The Lord Chancellor (Lora 
Herschell), Lord Watson and Lord Russell 
of Kijlowen held that the Courts had no 
jurisdiction to question the validity of 
the rules having regard to the provision 
that by the statute the rules were given 
effect as if they were part of the enactment. 
Lord Morris was of opinion that it was 
not only competent for the Courts of Justice 
to consider but that it was their duty to 
consider, whether the rules were intra vires 
and that if a Court found that certain rules 
did not come within the power delegated by 
the enactment, the Court ought not regara 
them as operative. 

. This judgment has been held by Dass, J. 
in Emperor v, Abdul Hamid (2) to lay 
down definitely the proposition that where 
astatute under the authority of whick 
rules are promulgated itself declares that 
they shall have the same effect as if 
enacted inthe statute, the validity of the 
rules cannot be questioned in any Court 
of Law, but as I have said the House of 
Lords did not decide this point. Lord 
Watson expressed his opinion thus: 
` “Assuming that the regulations before us were 
made by the Board of Trade in pursuance of s. 1, 
sub-s, (2) of the Act of 1888 then in that case these 
words apply, shall be of the same effect as if they 
were contained in the Act and shall be judicially 
noticed.” 

Lord Russell of Killowen’s words were: 

“I think that if the rules are to be read as pari 
ofthe Act (as I think they ougnt to be), it is noi 
oe case competent to judicial tribunals to rejecs 
Tt seems to me doubtful whether this judg- 
ment is authority for the view that where 


(1) (1894) A © 347; 63 LJ PO 74. 

(2) 2 Pat. 134; 68 Ind. Qas, 945; 3 P L T 585: (1922) 
Pat, 274;4 UPL R (Pat) 79; 23 Or. LJ 625; AIR 
1923 Pai.J; 1 Pat. LR 199 Or, 
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a rule purporting to be ‘made under 
powers delegated by a Statute of the 
Indian Legislature is clearly not made 
in pursuance of the purpose for which 
power to make it was given in Courts 
are precluded from questioning its validity 
merely because the Act itself declares that 
rules made under a section of the statute 
shall have effectasif enacted in the Act 
itself. 

Tt is, however, unnecessary to speculate 
further on this part of the argument for, as 
T have already indicated, the appeal should, 
in my opinion, be accepted on the ground 
that the Society was bound by its own 
contract not to appeal against the decision 
of the Board of Aribitrators. Its by-law 
may have been intra vires or ultra vires 
in view of the r.18(1) but I see no reason 
for holding that because of the existence of 
that rule the Society was ab liberty to go 
behind its contract and appeal to the 
Registrar. The by-law was In conformity 
withthe general law in so far as it allowed 
no. appeal against an award. It did not 
prevent the parties attacking the award 
in a Civil Cours on any ground such as 
fraud or misconduct and the Contract Act 
in s. 28 expressly validates a contract 
of this kind. By agreeing to the reference 
in accordance with the by-law, the Society 
must be understood to have intentionally 
permitted the appellant to believe that the 
right of appeal, if any existed, had been 
waived by both sides. | 

The rules of justice, equity and good 
conscience compel us to give effect to that 
eontract. This principle has been recognis- 
ed and enforced by the Indian Courts (see 
Casperz on Estoppel, 1915, para. 452) and 
applying it to this case I would dismiss the 
appeal with costs. ; f 

Bhide, J. - 1 agree. The parties having gone 
to arbitraticn when the old by-law No. 37 was 
in force, that by-law must be taken to 
govern the contract and be treated as 
though it were one of the conditions of the 
contract. There is nothing illegal in the 
parties agreeing that there shall be no 
right of appeal in a particular case (cf. 
Oasperz on Estoppel, para 452;. The . con- 
sideration for such an agreement on the 
part of either partis the agreement of the 
opposite party to forego its right of appeal. 
When the Society has (hus given up its 
right of appeal and the opposite party has 
acted upon that basis, the Society cannot 
now be allowed to challenge the validity 
of its by-law and claim a right of appeal. 
Tt was urged that there is no estoppel 
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against an illegality of a Statute. 1 think 
the real question in this case is not the 
illegality of any Statute, but only whether 
the parties can, by a mutual agreement, give 
up their right of appeal in a matter re- 
ferred to arbitration. Even assuming that 
there wasaright of appeal given by the 
Statute there seems to be nothing illegal in 
the parties giving it up for consideration 
as stated above. In the present instance 
the rules framed by the Local Government 
allowed a reference to one or three 
arbitrators but under the by-laws of the 
Society in force when the present dispute 
was referred, provision was made for a 
reference to three arbitrators only and 
the decision of the arbitrators was made 
fina]. Whether the by-law was intra vires 
or not, it may, therefore, be taken that the 
parties agreed to refer to three arbitrators 
only in consideration of the right of appeal 
being abandoned, and such an agreement 
not illegal, the Society is, I think, estopped 
from repudiating it. 
N. Order accordingly. 
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SIVA MOHAN KUNDU CHOUDHURY 
AND OTHERS —DEFENDANTS—À PPELLANTS 
veTSUS 
Srimati BECHUMOYEE DASI—PLAINAIFF 
AND OTHERS—DEFENDANTS— RESPONDENTS. 

Res judicata —Sutt by daughter claiming as sole heir 
of intestate father—Father found to have executed 
will—Suit in which executors of will were not parties, 
whether acts as estoppel—Will claimed to be 
forgery— Prayer for revocation -Proceedings under 
testamentary jurisdiction tobe taken by plaintiff for 
relief, 

The plaintiff claimed that on the death of her 
mother, she as the sole daughter of her father became 
entitled to the whole of his estate, as he died intestate 
and without any male issue. It was found during 
the trial thatthe father had executed a will of 
which probate was takenand there was a decision 
in a previous suit to which the plaintiff's mother and 
the defendants were parties but in which ths execu- 
tors of the will were not impleaded i 

Held, that tbe previous decision did not operate 
as res judicata so as to stop the defendant from 
putting forward the will in defence to the present 
suit, as those proceedings could not be taken to be 
proceedings as between the same parties as those 
in the present proceedings. 

Held, also that if the plaintiff alleged that the will 
was a forgery and prayed for its revocation, she 
must take proceedings under the testamentary juris- 
diction of the Court, 


Messrs. H. D. Bose, T. Chatterjee and G. 
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Messrs. S. M. Bose and " N. Ghosh, for 
the Respondent (Bechumoyee}. 

Mees S.N. Banerjee and S. R. Das, 
for Manabendra and Radhakanta. 

Messrs. B C. Ghose and A. K. Roy (Jr.) 
for the Deity Defendants. 

Mr. S. B Dutt, for Bharat Chandra. 

Mz. S. K. Basu, for Jadugopal. 

Costello, J.—These appeals arefrom a 
judgment dated August 17, 1934, whereby 
the learned Judge in the Court below made 
a decree in favour of the plaintiff Srimati 
Bechumoyee Dasi declaring that she is 
entitled to a one-twelfth share in certain 
properties and in the business referred to 
in schedules B and C annexed to her plaint 
and to a one-fourth share in properties 
and in the business mentiuned in schedules 
D and B. The decree made by the learned 
Judge also included an order for, parti- 
tion and all other nesessary reliefs in that 
connection. The suit was instituted by a 
plaintiff on August 19, 193], and by the 
plaint it was averred that one Kissori Mohan 
Kundu Choudhury, who was during aS 
lifetime and at the time of his deat 
governed by the Bengali School of KU 
Law, died intestate on March 12, 1880, ey - 
out any male issue buf leaving his widow 
Srimati Manorama Dassi and the plaintiff 
who isthe only daughter of Kissori Mohan 

is wife Manorama. f | 
ee ei Bechumoyee Dassi claimed 
that on the death of her mother on Janu- 
ary 23, 1931, she as the sole daughter ot 
Kissori Mohan Kundu Chondhury became 
entitled to the whole of his estate. Tue 
plaintiff set forth the list of Pr oportiee 
which are comprehended in the schedules 
to which I have already referred. It is to 
be observed that by the plaint in the suit 
the plaintiff founded her claim solely upon 
the basis that her father had died intestate 
and that after the death of her mother, who 
inherited a Hindu widow's right in the pro- 
perty of her husband, the plaintiff _ became 
entitled to the whole of her father 5 oe 
The statements in the plaint Mere rer 
by Ratnamay Srimany wh) is describe as 
the constituted attorney of | the Pan; 
We are informed that he isin fact the son 
f the plaintiff. Tae facts as stated in the 
pint did not represent the real state nf 
Tipi re for it was nob the fact that INissori 
Mohan Kundu Choudaury had died in- 
tesake ; on the contrary he nad m ooi 
made a will but probate of that wy pe 
been granted by ihin Ge th Ce 1880. 
of April in tos : 

By ae mil pa speaking, Kissori 
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Mohan gave the bulk of his property to two 
of his brothers, and made certain provi- 
sions for the maintenance of his widow 
and the maintenance of his daughter, the 
plaintiff. There were also certain provisions 
in the will requiring the principal be- 
neficiaries to make provision for certain 
Debutter dispositions. 

In the year 1912 the widow of the 
testator Manorama Dasi instituted a suit 
in which she averred that the maintenance 
provided for her by the terms of her hus- 
band’s will are insufficient, and she claimed 
that she was entitled to receive at the 
hands of her brothers-in-law, as executors 
and beneficiaries under the will, a larger 
sum for her maintenance. As an outcome 
of the proceedings she received, at any 
rate she was declared to be entitled to a 
sum of Rs. 235 monthly for her maintenance. 
The importance- of that suitis this: that 
so far from any question arising as to 
whether or not Kissori Mohan had left a 
will, in that suit the will was actually re- 
ferred to if not in fact relied upon. What 
we are concerned with, however, is another 
suit, a suit which came before the Court 
at Hooghly. We are concerned with that 
suit for this reason: In reply to the plaint 
filed by the plaintiff in the present suit. 
the defendants putina written statement 
in which they stated in para. 3 that : 

“With reference to para. 1 of the plaint they deny 
that Kishori Mohan Kundu QOhoudhury (hereinafter 
referred to asthe testator) died intestate. Prior to 
his death and on 28th Falgoon 1286 B. 5. correspon- 
ing with March 10, 180, the testator made and pub- 
lished hbis last will in the Bengalee language and 
character whereby he gave and bequeathed his entire 
estate absolutely unto his uterine brothers Hiramohan 
Kundu Choudhury and Nagendra Mchan Kandu 
Choudhury subject to certain lagacies and annuities 


therein mentioned. The widow of the testator is, 
named in the said will as Ramani Dassi.” 

Paragraph 4 of the written statement is 
as follows : 

“The said will was duly proved and on April7 
1880, probate thereof was granted to the said Hira- 
mohan Kandu Chaudhury and Nagendra Mohan 
Kundu Choudhury, both since deceased as the exe- 
cutors thereof, by this Hon'ble Court in its testa- 
mentary and intestate jurisdiction.” 

In para. 9 the defendants said: 

“Until the death of the said Srimeti Manorama 
Dasi, as mentioned in the plaint, the plaintiff all 
along lived with her in the family dwelling house 
of the testator at Mohiary in the district of Howrah 
and she h's all along been aware of the existence of 
the said will and of the provisions made thereunder 
for her and her heirs and also of the said suit No. 273 
of 1912 as well as ofthe various proceedings had and 
decrees an l orders made therein." 


There is, therefore, a definite allegation 
that the piaintiff was aware—indeed she 
must have been aware—of the existence of 
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the will made by her father and the fact 
that probate of that will had been granted 
by this Court. It would be saperfinous for 
us to make much comment upon the con- 
duct of the plaintiff and her advisers, in 
putting on the file of this Court a plaint 
which obviously must have been drafted 
with the definite design of suppressing 
from the knowledge of the Comt the fact 
that Kissori Mohan Kundu Choudhury had 
made a will and that that will had been 
duly admitted to probate. On the facts, 
as they now appear and so far as the pre- 
sent case is concerned, one need only ex- 
press astonishment that any one should 
have been found or procured to verify 
statements which are manifestly untrue. It 
is alittle difficult to understand how the 
plaintiff or her advisers could have imagined 
that upon the plaint as it was originally 
drafted, the plaintiff could possibly succeed 
in her suit, because the fact that there had 
been a will and that will had been duly 
proved, was bound to be urged against her 
either before or at the trial of the suit. 


Actually, as I have pointed out, the 
existence of the will and the fact of the 
probate was brought to the attention of 
the Court in the written statement put in 
by the defendants. Thereafter the plaintiff 
was permitted to file a pleading that was 
described as a “written statement on be- 
half of the plaintiff.” That document was 
verified on May 4, 1934. Itis the contents 
of that pleading which have given rise 
to such difficulty, as there is in the way 
of a proper determination of the suit and 
this appeal. In my opinion what was in- 
tended was that the p.aintiff should merely 
have an opportunity of making answer to 
the defendants’ ccntention in the matter of 
probate of the will, and though that plead- 
ing was called “written statement on be- 
half of the plaintiff", it was to all intents 
and purposes what under English proce- 
dure would be a “reply” to the defence put 
in by the defendants. In my view it was 
never intended by the plaintiff that this 
pleading should constitute something in the 
nature of a further statement of claim, 
or as an amendment of the original 
claim. In this “written statement” 
the plaintiff stated that Kissori Mohan 
Kundu Choudhury never executed a will. 
That might have been by way of traversing 
the defendants’ pleading. Then the plain- 
tiff states : 

“The will set upis a forgery. With full know- 
ledge of the fact that the will was a forgery, probate 
was obtained from this Hon'ble Court by means of 
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farud. Probate was never 
Mohan Kundu Choudhury.” 

lt appears that the whole of para. 1 of 
the written statement was intended to plead 
in effect that if there was a will it was 
not genuine and probate of it ought never 
to have been granted. in para. 2 the 
plaintiff said: 

“The plaintiff submits that if necessary the grant 
of probate may be revoked on the grounds; (a) The 
will was a forgery ; (b) the grant of probate was 
obtained by suppressing the’ fact that it was a 
forgery and by falsely representing to the Court that 
it was a genuine document ;(c) the grant has become 
useless and inoperative by reason of the decree made 
in suit No 61 of 1884 as hereinafter mentioned; (d) 
the proceedings to obtain probate were defective in 
substance.” 


If that paragraph was really intended 
to be a claim for the revocation of the 
grant of the probate of the will of Kissori 
Mohan Kundu Choudhury, then it seems 
quite obvious, that it was not a claim 
which could properly be made in a suit 
such as the present suit. It is a claim 
which cculd only be made in properly con- 
stituted testamentary proceedings. But the 
paragraph which has mainly given rise to the 
discussions that have taken place not only 
in the Court below but before this Court 
is para. 3. In that paragraph the plain- 
tiff said this : 

“The pfaintiff will contend that the proceedings and 
decree in suit No. 61 of 1888 Gn the Court of the 
second Subordinate Judge at Hooghly, which was 
asuit for partition of the joint family properties 
between the co-sharersand in which among others 
the plaintiff's mother and the defendants or their 
predecessors-in-interest were partfes declared and-or 
created ths right of Srimait Ramani Dasi alias Sri- 
matt Manorama Dasi, as widow of Kishori Mohan 
Kundu Choudhury ag a co-sharer in the estate of 
Chaitanya Charan Kundu Choudhury and she will 
contend that by reason thereof the defendants are 
estopped from setting up the alleged dispositions in 
the alleged willor denying the title of the plaintiff 
as the heiress of Kishori Mohan Kundu Choudhury in 
the jvint family properties In particular she will 
rely on inter alta the following in support of her 
contention ” 

‘Then she sets out a number of documents 
which came into existence in connection 
with the proceedings in the Court at 
Hooghly. The appellants say that that 
paragraph comes to no more than this : that 
the plaintiff was in effect alleging that the 
defendants ought not to have been allowed 
to set up the will of Kissuri Mohan Kundu 
Choudhury as a, defence to the plaintiff's 
case and that something bad occurred in 
the Court at Hooghly which operated either 
aS an estoppel in the way of the defen- 
dants or in the nature of res judicata. The 
learned Judge devoted the greater part of 
his somewhat lengthy judgment to a dis- 
cussion of the effect of that para. 


granted to Negendra 
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written statement on behalf of the plaintiff- 
Mr. S.M. Bose, on behalf of the plaintiff- 
respondent, has argued before us that the 
effect of the proceedings before the Court 
of the Second Subordinate Judge, Hooghly, 
was that there was a declaration not only 
contained in the admission on the part of 
ef the defendant but declaration in the 
decree which was made by the Court al 
Hooghly, and to all intents and purposes 
affirmed on appeal by this Court, that the 
plaintiff as numbered amongst the co-sharers 
in the estate of Chaitanya Charan Kundu 
Choudhury or rather her mother was so 
numbered together with the brothers of 
Kissori Mohan Kundu Choudhury in such 
a way as to bring it about that in effect 
the brothers of Kissori Mohan were renounc- 
ing or abandoning their p:sition as bere- 
ficiaries under the will, and were restoring 
the family properties to the position they 
would have taken had there been no will 
at all. Mr. Bose referred first of all to a 
written statement which was filed in the 
Hooghly suit on behalf of Gurudas Kundu 
Chodhury one of the defendants. In that 
written statement he said: 

“The plaintiff has actually no cause of action for 
this suit against this defendant nor has he disclosed 
in the plaint any sufficient cause thereof. The plain- 
tiff and the defendant cannot be reckoned as mem- 
pers of an undivided Hindu family. The 6 annas eo- 
sharers, namely the plaintiff and his brother Kedar 
Nath and hie deceased (step) brother Annada Prasad’s 
sons are members of a Hindu family separate from 
that to which the 10-annas co-sharers, namely these 
defendants and defendants Nos. 4, 5, 6, 8 and 9 
belong. Theco-sharers of the 1C-annas and 6-annas 
estate have some joint movable and immovable pro- 
perties and Karbar butthe plaintiff has not mention- 
ed anything in his plaint which goes to show that 
these defendants have done anything affecting the 
plaintiff's interest therein, noris there any reason 
for their so doing; and the plaintiff has not in his 
plaint stated anything against these defendants except 
an unfounded allegation of their collusion with his 
brother Kedar Nath.” 

It should be explained at this point 
that the suit in the Hooghly Court was 
brought by a representative of one of the 
branches of the family which descended 
from Ram Kantu Kundu Choudhury. He 
was the descendant of a man named Gour 
Mohun Kundu Choudhury who was a 
brother of Chaitanya Charan Kundu Chou- 
dhury. He claimed that his branch was 
entitled to a six anna-share in the joint 
family property while the representatives 
of Chaitanya Charan were entitled toa 
ten annas share. The importance of the 
written statement which I have just read 
is (according to Mr. Bose) that it in- 
cludes in the groupof ten annas sharers 
“defendant No. 5” in the Hooghly suit and 


490 


she was the mother of the present plaint- 
if. Mr. Bose, therefore, says that there 
was an admission by that written state- 
ment that the plaintiff's mother was en- 
titled as a co-sharer to claim with the 
brothers of her husband Kissori Mohan 
Kundu, to the extent of such interest as 
she would get as a Hindu widow. Mr. 
Bose then referred us to the decree which 
was’ ultimately made in the Hooghly suit. 
That decree is dated February 12, 1889, and 
contained this statement: 

“The defendants Nos. 2 to 9 who are co-sharers to 
the extent of 10-annas obtained possession of the said 
(property) and of Kheraj and Lakharaj properties 
mentioned in Sch. Ga, below which, on division, have 
been allotted to them by the Commissioners.” 

The Hooghly suit as already stated, ulti- 
mately came on appeal to this Oourt and 
the decree of th's Court was dated April 25, 
1892. It must be borne in mind, how- 
ever, that the widow Ramani Dasi herself 
also put in a written statement in the 
Hooghly proceedings and in that written 
statement she said: 

“I, Srimati Ramani Dasi, state that at the tims 
of his death, my husband, made will whereby he 
appointed his brother Hira Mohan Kundu Ohoudhury, 
defendant No 3, as the executor and the said defen- 
dant having as such taken probate of the will has 
been managing and looking after all the properties 
left by my hasband. Under such circumstances itis 
anjust to make mea defendant in this suit. What- 
aver written statement ie necessary tobe filed inthis 
suit has been filed by the said defendant No. 3 and I 
admit that written statement ta be true and the said 
written statement may be treated as if filed on my 
behalf.” 


It seems clear, therefore, that so far as 
Ramani Dasi was concerned, she, in the 
Hooghly suit, was repudiating the sug- 
_ gestion (s> far as any such suggestion had 
been made) that she was-entitled to any 
part of the estate of Chaitanya Charan 
Kundu, other than such interest as she 
acquired by reason of her husband's will 
which nad been duly proved by one of her 
co-defendants in the suit. In my opinion 
the admission (if it can properly be called 
an admission) which appeais in the writ- 
ten statement, which I have read, of one 
of the defendants in the Hooghly suit, and 
the statement in the decree of the Hooghly 
Court regarding the ten anna co sharers 
ought to be taken for our present pur- 
pose, as indicating nothing more than that 
on the one side of the family there was 
an aggregation of persons who constituted 
ten anna co-sharers and on the other side 
there was an aggregation of persons who 
constituted six anna co-sharers and defend- 
ant No. 5, the mother of the present plaint- 
iff, was numbered in the group which con- 
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stituted the ten anna co-sharers. There- 
fore, in my opinion it is impossible suc- 
cessfully to contend that the effect of the 
decree in the Hoogly suit was to obliterate 
the will and the probate of the year 1880. 
But there is another aspect of the case 

which puts the matter beyond all question 
in my judgment and it is this that in the 
proceedings in the Hooghly Court the execu- 
tors under the wiil of Kissori Mohan Kundu 
Choudhury were not parties, and they were 
not brought into the suit at all. It is true 
that one individual who was in fact an 
executor under the will was there, but he 
was so far as the plaintiff in that suit was 
concerned, not there qua executor under 
the will but solely in his personal capacity 
as one of the group of ten anna co-sharers, 
The fact that when he put in his writ- 
ten statement he referred to himself es an 
executor, makes no difference whatever, 
in my opinion because he was not in fact 
sued as an executor. Therefore the ques- 
tion of the validity and the operative effect 
of the will of Kissori Mohan Kundu was 
never under discussion or at issue, in any 
sense whatever in the Hooghly Court. In 
the circumstances it isimpossible for us to 
hold that the effect of the proceedings and 
the decree in suit No. 61 of 1884 in the 
Oourt of the Second Subordinate Judge at 
Hooghly was to confer upon the plaintiff 
any rights in respect of her father’s property 
other than those she already possessed by 
virtue of her fathar’s will. The learned 
Judge seems to have taken the view that 
because Ramani Dasi (otherwise called 
Manorama Dasi) the mother of the plaint- 
iff, was a party to the Hooghly proceed- 
ings, therefore what transpired as the 
outcome of those proceedings has pre- 
cluded the defendants from relying upon 
the will as a defence to the plaintiff's 
claim in the present suit. In my opinion 
it is by no means certain that it can right- 
fully be argued that anything which 
Ramani Dasi did or did not do in those pro- 
ceedings could be effective in favour of 
the present plaintiff as against the pre- 
sent defendants and I doubt very much. 
whether this case can really be said to be 
a case where these proceedings in the law 
can be taken to be proceedings as between 
the same parties as those in the present 
proceedings. In that view of the matter it 
would be of course impossible to hold that 
any case of res judicata can arise, It is, 
however, sufficient for the purpose of dis- 
posing of this appeal to say, as I have al- 
ready said, that the executors of the will 
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were not represented in those proceed- 
ins, and therefore nothing was done which 
could interfere with full legal effect of the 
provisions contained in the will of Kissovi 
Mohan Kundu Choudhury. 

Once we have arrived at the position that 
the proceedings in the Hooghly Court have 
no effect upon the validity and operative 
force of the will of Kissori Mohan Kundu 
Choudhury, it automatically follows that the 
plaintiff cannot possibly succeed in this suit. 
If by the written statement on behalf of 
the plaintiff the plaintiff intended to set up 
a substantive case, that the will of her 
father made and proved some fifty or more 
years ago, was a forgery. or that the pro- 
bate which was granted ought to be re- 
voked, the short answer is that she can only 
do this in proceedings properly constitut- 
ed and brought under the testamentary 
jurisdiction of this Court. The learned 
Judge seems to have fully recognised that 
that is the position in law and he set it out 
in his judgment. At the bottom of p. 42 
of the paper book we find that the learned 
Judge said: 

“Various issues were raised, but only two points 
were argued, namely whether in this suit the plain- 
tiff could challenge the will as a forgery,and what 


ve the efect of the decision in suit No. 61 of 

Then he says: 

‘On the first point the decision in Sheoparson Singh 
v, Ramnandan Singh (1) at p 97* in my opinion con- 
cludes the matter. It may be argued for the plaintiff 
that the rule in England depended on the existence of 
separate Courts with separate jurisdiction, but the 


Judicial Committee in the case cited laid down the . 


rule for the Courts in India, and where probate has 
been granted, itis onlya Court with probate juris- 
diction sitting as such that can recall that probate on 
the groond that the will was forged. However, it 
necessary, this suit could be adjourned until the 
decision of a Court of probate was obtained.” 


Taen the learned Judge proceeded to 
deal with the effect of the suit of 1884, 
Holding as [ do, that the proceedings in 
suit No. 61 of 1884 were not so constituted 
that they can have any effect whatever on 
the will of 1880, it follows that this appeal 
must be allowed and the plaintiff's suit dis- 
missed. We think that the unsuccessful 
plaintiff must pay the costs to the repre- 
sentatives of dira Mohan and the represen- 
tatives of Nagendra Mohan and the costs 
of the Thakur, both of the trial Court and 
this Court. The Thakur is entitled to re- 
tain its costs outofthe Debutier estate in 
any event. The cross objections are dis- 

(1) 43 IA 91; 33 Ind. Jas 914; ALR 1916 P O 78; 
430 694; 14 A L J 466;200 W N 738; 18 Bom. LR 
397; 230 L J 621; (1916) 1M W N 419; 20M LT1; 
3 L W 544; 31M LJ 77(P O. 
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missed without costs. The Receiver will 
be discarged. 

Panckridge, J.—I agree. In my opinion 
if we were constrained to dismiss this 
appeal, the result would be a mainfest in- 
justice.’ The learned Judge properly held 
that it was not competent for the plaintiff 
in these proceedings to challenge the vali- 
dity of the will or the grant of probate. 
It follows that the only arguments npm 
which the plaintiff was entitled to rely are 
those based on para. 3 of the additional 
written statement. Before the learned 
Judge it appears that the only aspect of 
the paragraph which was dealt with by 
the plaintiff was that which concerned with 
the question of res judicata. Before us, 
however, learned Counsel for the plaintiff 
sought to base a contention upon the para- 
graph to the effect that the decree of the 
Hooghly Court had operated to transfer the 
estate of the testator from the executors to 
the ten anna co-sharers. or, in other words, 
to confer upon the testator’s widow a Hindu 
widow's estate in the testator’s undivided 
share. 

It appears to me to be a sufficient answer 
to this submission to say that the testator’s 
estate was not represented in the proceed- 
ings and therefore the decree could not 
affect it. The plaint in the Hooghly sui. 
makes no mention of the testator or his 
will or of the fact that the defendant Hira 
Mohan Kundu was the executor named in 
the will and had obtained probate of il, 
The testator's widow, so far from claiming to 
be interested as on an intestacy, expressly 
disclaime1 such interest, and relied upon 
the will. The only fact upon which the 
plaintif relies as indicating that the testa- 
tor’s estate was before the Court is that in 
the written statement of defendants Nos. 3, 5 
and 7, defendant No, 3 Hira Mohan, pur- 
ports to file it “for self and as executor to 
the estate of Kissori Mohan Kundu Choud- 
hury, deceased.” In my opinion this fac‘ 
makes no difference to the position. I: 
cannot be suggested that the plaintiff by 
his plaint had made the representatives 
of Kissori Mohan's estate parties to the 
suit in their representative capactity. I 
consider that to make them parties ata 
subsequent stage, a formal application was 
required and such formal applicatton was 
never made. In these circumstances it ap- 
pears tome unnecessary to deal with the 
application of the plaintiff's Counsel for 
leave to amend the additional written state- 
ment or the plaint in such a way as to pus 
forward a claim to the testator’s estate bas- 
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ed upon the suggested transfer effacted 
by the decree of the Hooghly Court. 

In my opinion, it would be useless to 
allow such an amendment, because in any 
event the plaintiff's claim, if founded upon 
the suggestion of such a transfer, is bound 
to fail. The same considerations seem to 
me to be applicable to the question of 
res judicata. If the representatives of 
Kissori’s estate were not, as such, parties 
to the proceedings in the Hooghly Court, 
no decree or decision of that Court can 
operate as res judicata against them. Ac- 
cordingly, lam of opinion that the will of 
Kishori stands and that nothing took place 
in the Hooghly Court which had the effect 
of transferring his estate from the executors 
or from those claiming under the will to 
the 10-anna co-sharers as a body or to the 
testator’s widow in her capacity of a Hindu 
widow. I therefore concur in the order that 
the appeal should be allowed and the suit 
dismissed. ‘The defendants are entitled tc 
their costs here and in the trial Court. 

Ne Appeal allowed. 


MADRAS HIGH COURT 
Application No. 1826 of 1936 
September 29, 1936 
GENTLE, J. 

P. RAMANUJAH, Soue PropRIETOR ~ 

or P. THIRUVENGADAIAH anp SON 

CARRYING ON BUSINESS aT 172, DEVARAJA 
MUDALI STREET, PARK TOWN, 
MADRAS—Apprioant 
VETSUS 
Tas COMMISSIONER, CORPORATION or 
- MADRAS—Ruasponpgyr 

Madras City Municipal Act (IV of 1919), s. 98— 
Tax on timber-~Plywood, whether ‘timber’ “and whe- 
ther liable to be taxed. i 

Plywood is not timber and so is not liable to be 
taxed under 5.98 of the Madras City Municipal Act 
of 1919, which empowers the Corporation of Madras 
to levy atax on timber brought into the City, 

Messrs. C. Veeraraghava Ayyar and T. 
P. Ramachandra Ayyar, for the Appel- 
lant. i 

Messrs. T. M. Krishnasawmy Ayyar and 
V. Rajagopala Mudaliar, for the Respond- 
ent. 

Judgment.—The matter which is for 
consideration here and which I have tc 
decide is whether a commodity known as 
plywood is timber within the meaning of 
s. 98 of the Madras City Municipal Act 
of 1919. The relevant passages in that 
section are as follaws:— 


“The Corporation may levy (f)a tax on timb 
brought into the City.” n ia 
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Section 129 of that Act has been repealed 
and there is substituted for it the pro- 
visions of s.77 of the Madras Act No. X 
of 1936. The relevant passages of the 
latter section are as follows :— 

“(1) I£ the Council by a resolution determines 
that a tax shall be levied on timber brought into 
the City, such tax shall be levied at such rates not 
exceeding Rs. 5 per ton and in such manner as may 
be determined by the Council. 

(2) No timber shall .....be brought into City 
unless the tax due thereon has been paid. 

(3) The tax shall be levied on timber kept withia 
the Oity for sale if the Commissioner has reason 
to believe that the tax if any due thereon has not 
been paid, provided that the tax shall not be levied 
ifthe person keeping the timber for sale produces 
satisfactory proof of the previous payment of the 
tax theron 

(4) The Commissioner may call for the accounts 
of any person keeping timber for sale for the pur- 
pose of levying the tax under sub-s, (3). 

(5) If the Commissioner is satiefied that any per- 
son has wilfully evaded the payment of any tax levi- 
able under this section, the Commissioner may direct 
that such person shall in addition to such tax pay 
by way of penalty a sum not exceeding the amount - 
of such tax. Such penalty shall be recoverable in 
the same as the tax,” 


The provisions of these two statutes give 
to the Corporation somewhat’ autocratic 
powers. They may levy.a tax not exceed- 
ing Rs. 5 aton upon timber brought into 
the Uity. The Corporation can prevent 
timber upon which a tax has nat been 
paid from being brought into the City. 
Then one comes to the powers of the 
Commissioner; If he has reason to believe 
that timber is kept fer sale within the 
city and that that timber has not been 
the subject of the payment tax, he may 
levy the tax, and the onusis cast upon the 
tax-payer or the person keeping the timber 
for sale to show that in fact the tax which 
is demanded has been paid. The Commis- 
sioner in respect of the matter I have just 
mentioned is entitled to call for accounts of 
the person keeping the timber fer the pur- 
pose of levying ihe tax upon it. And then 
finally if the Commissioner is satished that 
any person has wilfully evaded the payment 
of tax upon timber brought into the city, 
he may direct that in addition to the tax 
which is to be paid a penalty of a sum 
equivalent to the amount of tax shall also 
be paid by the person having this timber 
in his possession. From their nature the 
provisions of these two sections are tant- 
amount {o revenue legislation; and the 
last provision namely, requiring payment 
of double the amount of tax in the case 
of wilful avoidance is’ penal legislation. 
Before the Corporation is entitled to recover 
tax under these provisions it must be 
fully established that the article they 
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propose to tax is one coming under the 
heading of timber within s. 98 and these 
Statutes so far as they are relevant here 
must be construed strictly. It is a revenue 
and a penal legislation. I was informed 
by the learned Counsel on behalf of the 
pariies that there in no decided case and 
no authority in any Law Report which in 
any way deals with this matter; and 
unfortunately neither of the statutes which 
I have mentioned provides a definition for 
the word ‘timber’ within the meaning of 
these Acts. One must, therefore, in effect 
dogmatise upon this matter. In my judg- 
ment, the commodity known as plywood 
is not timber within the meaning of either 
of these statutes, that is tosay it is not 
timber which is taxable by virtue of the 
provisions of sub-cl. (f) cfs. 98 of the Act 
of 1919. The intention, in my opinion, of 
the legislature was to authorise the imposi- 
tion of taxation upon raw material, that 
is to say, wood in respect of which no 
process of a manufacturing nature has 
been applied. Some process such as cutting 
or shaping for transport convenience and 
the purpose of preparing the rough timber 
into convenient sizes suitable for com- 
mercial or workshop uses must be con- 
templated because it is certainly most 
unusual to transport trees or the trunks 
or branches of trees in the condition in 
which they are hewn inthe forest. Butif 
the legislature had intended to authorise 
the Corporation of Madras to inflict taxa- 
tion upon timber or an article of timber 
in respect of which a manufacturing or 
workshop process in the ordinary accepta- 
tion of the term had been applied, it would 
and must have said so. In the absence 
of any precise enactment that a manu- 
factured article or commodity is to be 
taxed, it isnot taxable. It is conceded by 
Mr. Krishnasawmy Ayyar on behalf of the 
Corporation that an article which is a 
finished article such as ‘a chair, table or 
carving, although made entirely of wood 
or timber, is not an article which is 
the subject of taxation by the Corporation 
under s. 98 The expression ‘plywood’ is 
not used in the same way as one uses the 
expression ‘oakwood'’ ‘teakwooc' and ‘elm 
wood’, These expressions indicate the 
nature of the origin of the wood. There 
is no tree known as ply but there are 
teak, oak and elm trees. Plywood in my 
view is nothing more or less than a manu- 
factured article made from wood or 
timber in the same way that the chair and 
table which I mentioned are also manufactur- 
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ed from the same commodity. The method 
by which plywood is manufactured, J am 
informed, and there is no dispute about 
it isthis. First of all the tree trunks are 
obtained and the whole trunk cut into 
convenient lengths. The bark having been 
stripped off, the wood is boiled. After 
boiling it is placed latitudinally in a 
machine in the workshop and caused to 
relate upon the axis running througa the 
centre of the log. When rotating the trunk, 
the wood is cut and peeled into strips of 
very thin sheeting much inthe same say 
as one unrolis a roll of white tape. There 
long strips or sheets are then subjected to 
a further process. The finished plyword 
varies in thickness from a minimum. of 
three layers toa maximum of 7 or 8 layers 
or strips. The long strip or sheet obtained 
from the log is known as veneer. Firstly, 
there is a sheet of veneer laid with the 
grain in one direction. The next sheet of 
veneer is then laid with the grain parallel 
to the first veneer and these two sheets 
or veneers are joined together by glue 
and with the glue there appears to he 
another sheet or strip of thin wood the 
grain of which is placed at right angles 
to the grain of the two pieces of veneer. 
Therefore, one has first of all the strip of 
veneer with the grain running for example 
from east to west, then next to that anather 
strip of some wooden material, the grain 
of which runs as right angles, that is to 
say, north and south, and then comes the 
next sheet of veneer, the grain of which 
is running parallel to the grain of the sheet, 
of veneer on the other side of this cross- 
sheet of wood. Thus by alternating a sheet 
of veneer with a sheet of cross grain 
material and gine to altach the veneer 
sheets together one has plywood manufactur- 
ed. I have had shown to me samples of 
plywood. The largest thickness so far as 
l can see is one of light strips altogether, 
including cross ar adhesive strips. Tuis 
plywood having been made in this way 
is then cut into planks of size of either 
6 feet by 5 feet or 5 feet by 4 feet and it is in 
that size it is sold. Incidentally it is not 
without interest to consider that except 
perhaps for vast trees in some South 
American forests one would never find 
planks of the width of the ones in which 
plywood is made. This process is more 
than cutting, fashioning or the shaping of 
the raw tree for the purpose of transport 
or making it into convenient sizes for the 
workshop or for the use of the artisan. 
It is a complicated method of manufacture 
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requiring a degree of skill and no doub; 
an amount of time. The finished article is 
notin my view, anything other than a 
manufactured commodity. Whenone again 
turns to sub-s. (1) of s. 77 of the Act of 
1936 one there finds that the duty imposed 
is to be not more than Rs.5aton. There- 
fore, the material upon which the tax is 
to be imposed has to be weighed and it 
is by the weight of the timber that the 
Corporation are entitled to collect the tax. 
There must be a considerable amount of 
skill used in the manufacture of plywood, 
the weight of which is made up partly by 
wood and partly by glue. If plywood were 
timber within the meaning of s. 98, then the 
Corporationa would be taxing glue at the 
rate of not more than Rs. 5 a ton. Section 98 
empowers them only totax timber, not to 
tax glue; glue is manufactured from the 
hoof of an animal cr may be from some 
vegetable. The fact supports the conten- 
tion that plywood is not timber within the 
meaning of the above section. In common 
parlance when one speaks of plywood one 
does not convey to the hearer, timber in the 
raw state, whether it be in the trunk or 
the joist or the plank. It conveys the 
result of workmanship and skill in the 
factory. One has seen in several diction- 
aries a definition of timber. One defini- 
tion says “building materials of all kinds.” 
It has never been suggested that tiles, 
slates, iron stanchions and glasses are timber 
and that definition does not help. In the 
1934 Concise Oxford Dictionary a definition 
of plywood is given. Plywood is there 
defined asa straight thin board made by 
glucing layers with the grains crosswise.” 
For the reasons I have given in my judg- 
ment, the word timber in s.98 of the Act 
of 1919 does not include such ar article or 
commodity as plywood. Plywood, a manu- 
factured article is outside the contempla- 
tion of that section and for that reason in 
my view the Corporation have not powers 
under the statutes, I have mentioned to tax 
plywood wuich is being brought into this 
city. The result of my finding is that 
thers will be an order that the Gommis- 
sioner of the Corporation of Madras will 
forbear from levying and collecting a tax 
upon the consignment of eleven bundles 
of plywood belonging to the petitioner. 
Mr. P. Ramanujiah and which arrived in 
Madras on August 6, 1936, by the steamship 
Simla and further there will be an order 
that the Commissioner will forbear from 
either preventing the import into the city 
py the petitioner of plywood or attempting 
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to levy any tax upon plywood which he 
either brings or has brought within the 
city of Madras. This Rule is, therefore; 
made absolute with taxed costs of two 
Jounsels. 


A. Rule made absolute. 
PRIVY COUNCIL 
Appeal from the West African Court of 
Appeal 


January 26, 1937 
Lorp MAUGHAM, LORD SALVESEN 
AND SIR LANOBLOT SANDERSON 
JAMES EGGAY TAY LOR—- APPELLANT 
versus 
Tus UNITED AFRICA COMPANY, Lro.— 
KN RSPONDENTS 

Principal and agent~Negligence—Agent to keep 
proper check on accounts and cash balances—Agent 
putting implicit faith in subordinates—FPraud and 
defalcations by subordinates as result of agents 
slackness—Liability of agent. 

In an agreement between an agent and a company 
it was provided “2. The agent shall keep proper 
books of account containing entries of all moneys 
received and paid and of all goods received or sold or 
delivered out by him on account of the company... 
3. The agent shall be responsible for all goods 
snd moneys which shall be received at the factory or 
factories of which he shall be in charge from time to 
time and in case of any deficiency which may be due 
directly or indirectly to his act, neglect, or default, 
shall forthwith pay to the company the selling prices 
of the goods and/or the amount of the moneys con- 
stituting the deficiency.” The agent signed every 
month the trial balances without checking them, as 
was his duty and cértified them in-the following 
words, “ I have checked the balances on the trial 
balances as they appear in the ledger and have 
found them in accord. I have also checked and 
found correct the additions of the trial balances.” 
These certificates were quite untrue. Similarly he 
used to sign daily the cash book, without seeing 
that the amount in safe corresponded with amount 
shown as balance inthe book; contrary to instruc- 
tions, large sums were allowedto lie inthe safe, 
There was no proper scrutiny, examination, check 
or precaution on the part of the agent who implicit- 
ly trusted his subordinates. The result was that 
the subordinates, taking advantage of the agent's 
slackness, committed gross frauds on him and the 
company. Had the agent been true to the instruc- 
tions, he would certainly have detected the frauds 
and the defalcations : 

Held, that the frauds and the defalcations being the 
result of the failure of the agent to perform his 
duties, he was liable tor the negligence and b:each 
of contract and frauds and defaleations resulting 
therefrom. 

Messrs. R. Burrows, K. C. and 
Anderson, tor the Appellant. 

Messrs. J. M. Tukker, K. C. and Cyril 
Asquith, K. C. for the Respondents. 


Lord Maugham.—Consequent upon 
the preliminary judgment" of their Lord- 
- See 166 Ind, Cas, 159, [Bd] 
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ships, it now becomes necessary to decide 
upon the evidence properly called or put 
in before the trial Judge whether the res- 
pondents are entitled to judgment against 
the appellant for the sum of £7,816 or for 
some smaller sum as damages for breach 
of contract by the appellant of his agency 
agreement with the respondents dated 
February 28, 1933. 

By the agreement the appellant agreed 
to serve the respondents, a limited com- 
pany registered in England, as their agent 
in Cape Coast Castle or elsewhere in the 
Gold Coast Colony or “Ashanti as they 
might require as from March 1, 1930, until 
the employment should be terminated by 
three months’ notice in writing. Among 
the usual clauses in such an agreement 
the most important for the present pur- 
pose are cls. 2 and 3, which (so far as 
material) are in the following terms :— 

“2, The agent shall keep proper books of account 
containing entries of all moneys received and paid 
and of all goods received or sold or delivered out 
by him on account of the Company .. 

“3. The agent shall be responsible for all goods 
and moneys which shell be received at the factory 
or factories of which he shall be in charge from 
time totime and in case of any deficiency which 
may be due directly or indirectly to his act, neg- 
lect, or default shall forthwith pay to the company 
the selling prices of the goods dadhi the amount of 
the moneys constituting the deficiency ” 

It may be added that the remuneration 
of the appellant was to be £500 per annum 
and a commission. 

At all material times it has been admit- 
ted by the appellant that as the result of 
the frauds of Acquah, the former cashier, 
and Carr, the former book-keeper, at the 
branch under the management of the ap- 
pellant (commonly called “Swanzys’) the 
respondents had been defrauded of moneys 
to the amount of £7,816. The question to 
be determined may be stated as the question 
whether this loss can be shown to be due 
directly or indirectly to the appellant’s neg- 
ligence, meaning by that word his breach 
ot duty under the clauses above set forth. 
Those duties certainly involved some super- 
vision and checking of the acts of the cash- 
jer and book-keeper and some examination 
of the books and papers which they kept 
or with which they were concerned. In this 
connection it is desirable to point out that 
the first fraud was committed on Novem- 
ber 3, 1930, some eight months afler the 
appellant took over the branch, and that 
the defalcations went on till March 3, 1932, 
without apparently arousing any feeling of 
suspicion in the mind of the appellants. 
The frauds were eventually discovered, not 
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by the diligence of the appellant, but as 
the result of the head office in London re- 
quiring explanations of discrepancies in 
the accounts sent by the appellant to Lon- 
don. The fact of these discrepancies, as 
will be explained later, ought certainly to 
have been observed by the appellant, and 
when he was urgently and repeatedly 
required to explain them, he discovered 
the frauds without difficulty by an exa- 
mination of the books and the procuring of 
an inter- branch statement from the office of 
the African and Eastern Trade Corpora- 
tion, a company which was in effect con- 
trolled by the respondents. (See the ap- 
pellant’s letter of March 21, 1932, to the 
respondents.) 

Their Lordships in the first place will 
state some of their general conclusions in 
relation to the charge of negligence, pre- 
facing them with the remark that tuey 
have seen no reason for doubting the evı- 
dence given by Alexander Frederick Bray 
as to the ordinary duties of the agent in 
charge of a station like Swanzy's in the 
Cape Coast, Mr. Bray was an independent 
witness who was at the material time the 
general manager of the respondents in that 
part of Atrica and he was a person of large 
experience. 

_ The first point relates to the trial 
balances sent to London. The appeilant 
admitted in cross-examination at the trial 
that he signed every month these trial 
balances and certified them in the follow- 
ing words:—“I have checked the balances 
òn the trial balances as they appear in the 
ledger and have found them in accord. 
I have also checked and found correct 
tLe additions of the trial balances,” These 
cerbiticates were quite untrue. He swore 
in the course of the trial of Carr and 
Acquah (referred to in the preliminary 
judgment) that he considered iv his duty 
to see that the trial balances were correct 
before he signed them, and further that 
“in theory every agent is supposed to 
check the ledger but in practice he only 
checks those” (semble, items) “which are 
high or suspicious.” in cross-examination 
in this action before the trial Judge he 
admitied that he had never checked the 
ledger and that he had never checked the 
additions on the trial balances, and fure 
ther, that for four months his branch sont 
trial balances to London purporting lo 
show that the branch had £4,000 more than 
in fact they had and that if he had “check- 
ed properly” he would have discovered tue 
loss of the 44,000, ‘Their Lordships are 
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clearly of opinion, that but for the appel- 
lant's negligence this loss would not have 
occurred. 

The second general matter of importance 
relied on by the respondents is that during 
the whole of the relevant period the ap- 
pellant, although he signed the cash book, 
never properly checked the amount of the 
cash in the safe to see whether it agreed 
with the amount shown by the cash book. 
The branch wasa large one. The appel- 
lant had between 15 and 20 clerks under 
him, exclusive of storekeepers. Very large 
sums were received in cash, particularly 
at the end of each month. It was proved 
by Mr. Bray and by one Hopkins to be 
the duty of such an agent as the appellant 
regularly to check the cash in the safe 
with the cash book on the morning follow- 
ing the closing of the cash book. This in- 
deed is the only practical method of ascer- 
taining thatthe entries in the cash book 
are true and genuine. The appellant at 
the trial of Acquah and Carr said that he 
had never checked the cashin the safe, 
and it was proved that he made the sume 
statement to Mr. Bray. At the trial he 
sought to go back from these statements : 
but he admitted that he “did not actually 
count the cash during the relevant period” 
whatever that may- mean. It seems evi- 
dent, apart from his statement, that in fact 
that he did not regularly count the cash for, 
if he had, someif not most of the frauds 
could nothave taken place, or if they haa 
been effected, would have been discovered 
and have been followed by the prompt dis- 
missal of Acquah and Carr. The appellant’s 
negligence in this respect seems to their 
Lordships to have been clearly established. 

Tn the third place it should be added 
that the abstraction of moneys was greatly 

.facilitated by the default of the appellant 
in permitting large sums to be or to appear 
tobe inthe safe contrary to the express 
instructions which had been given to him. 
The proper course was daily to pay into the 
pank all but asmall amount of the cash 
received. 

Another fact of general imporlance on 
the issue of negligence should now be men- 
tioned. Counsel for the appellant, in his 
able argument, relied greatly on the cir- 
cumstance that the appellant's branch at 
the relevant dates had no separate account 
with the bauk and, therefore, no pass book 
from which the considerable amounts 
alleged to have been paid in the bank could 
be checked. The system had been altered 
shortly before the appellant was appointed, 
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and there was thereafter only one account . 
with the bank, that of the African and 
Eastern Trade Corporation. It was urged 
that it was impossible for the appellant 
to ascertain whether the amounts appear- 
ing from counterfoil pay-in-slips stamped 
by the bank to have been paid into the 
bank had really reached the bank, since 
these slips had been fraudulently altered. 
Their Lordships are unable to accept this 
contention as applying to the whole of ihe 
period during which tne frauds were being 
committed. Verbal instructions had appa- 
rently been given for the sending month- 
ly of what were called ‘‘interbranch state- 
ments” which would have shown the 
amounts paid by a branch to the credit 
of African and Eastern Trade Corporation. 
The appellant denied that he had received 
such insbructions, though he admitted that 
the statements should be sentifinterbrench 
cheques were being sent and he said he 
sent none, and though he received at 
least a dozen interbranch cheques he re- 
ceived no interbranch statements, nor did 
he send any. Accepting this statement, 
it remains the fact that there were other 
-ways of checking the payments into the 
bank; apart from the counterfoil pay-in 
slips stamped with a banker's stamp (which 
will be referred toin detail later) inquiry 
could have been made either from the 
bank or frem African and Eastern Trade 
Corporation. ‘The absence of a pass-book 
made it allthe more desirable from time 
to time te ascertaia that the whole of the 
amounts alleged to have been paid into the 
bank in cueques and cash were reaching it. 
This point, like several others, cannot be 
considered without reference to other 
circumstances which should have shown 
the appellant that something was wrong. 
It is not in dispute that in numerous ins- 
tances the balances shown on the trial 
balances certified bythe appellant did not 
accord with those shown in the ledger. 
Their Lordships plainly cannot accept 
the suggestion that the certificates sign- 
ed by the appellant were only 
formalities and they must come to the 
conclusion that if the appellant had regu- 
larly carried out his duty and done that 
which he certified he had done, he would 
have discovered that actual cdefalcations 
had taken place and he would doubtless 
have taken the steps which he put off in 
fact till April, 1932. 

As appears from the above conclusions, 
their Lordships have no hesitation in 
finding that the charges of negligence and 
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breach of contract brought against the ap- 
pellant have in the main been established. 
The only question that has called for very 
careful consideration is the question of the 
dale at which the defaleations and forge- 
ries of Acquah and Carr should have been 
discovered by the exercise of reasonable 
supervision and scrutiny of relevant docu- 
ments. The respondents in the particulars 
delivered on October 30, 1934, -for the pur- 
pose of assisting their Lordships in dealing 
with the case as to damages relied (inter 
alia) on frauds specified in six items, 
namely (t) £600 misappropriated on 
November 3, 1930, (2) £67 10s. on Novem- 
ber 12, 1930, (8) £32 10s. on November i5, 
1930, (4).£2,110 shown as paid into the 
bank on December 3 and 5, 1930, (5) 
£2,110 shown as paid into the bank on 
January 2, 1931, (6) £1,208 10s. shown as 
paid into the bank on January 6, 
1931. (Tne total loss was not the 
whole amount but amounted to £3,300, 
some sums having been re-paid). Taking 
the first item, the earliest of all in date, 
the nature of the fraud was as follows :— 
£1,610 was shown in the eash book as 
paid by the Swanzy branch to the bank; 
in fact £1,010 only was so paid. The £600 
difference had already been stolen. As 
regards the second item £67 10s. was 
shown in the cash book as paid into the 
bank on November 12; in fact nothing 
was paid in as regards that amount. As 
regards the third item, £90 10s. was 
shown as paid in; in fact £55 was actually 
paid in. As regards the fourth item £1,010 
was shown by the cash book as paid into 
the bank on December 3, and £1,100 as 
paid into the bank on December 5: in fact 
nothing was paid in on those dates. These 
items will serve to test the matter. The 
appellant’s case, as already indicated, was 
that he could not effectively check the 
payments-in because he had no pass book; 
but he alleged that he did verily the cash 
book by looking at ihe counterfoil pay-in 
slips stamped by the bank. No such pay- 
in-slips were, however, forthcoming in res- 
pect of the first six items above-mentioned, 
and their absence was not explained. With 
Tespect to other and later items, in refer- 
ence to which such slips were produced, 
it is clear that the coun:erfoil pay-in slips 
were fraudulently alterea to make theslips 
appear to agree with the cash book. The 
alterations were notin all cases very skil- 
fully effected, and in some cases the 


| amounts purporting to have been paid in 


were so much in excess of the true amounts 
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“the amount to £7,216. 
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(e. ga £595 instead of £95) that it seems 
strange that the appellant, if in truth he 
compared the items in the cash hook with 
the slips, was not rendered suspicious and 
led to make inquiries at the bank. It is 
indeed strange that he did not see at once 
on scrutiny thatthe counterfoil pay-in slips 
had in some’ cases been tampered with. 
But another and a more serious criticism 
of the appellant’s conduct is that with re- 
gard to some of the items (e. g., those 
numbered 2 and 4 above-mentioned) noth- 
bank and 
there was, therefore, no counterfoil pay-in 
slip available for fraudulent alteration. Tak- 
ing this fact together with the unexplain- 
ed absence of the pay-in slips for the first 
six items, the clumsiness of some of the 
forgeries, the fact that none of the usual 
marks of cancellation were found on the 
counterfoil pay-in slips which were pro- 
duced, and the unsatisfactory nature of 
the evidence given by the appellant on 


this and other matters, their Lordships are 


driven to the view that the explanation of 
the whole affair is that there was no proper 
scrutiny, examination, check or precaution 
taken by the appellant, that he trusted 
implicitly to his subordinates Acquah and 
Carr, and that they took advantage of his 
lack of ordinary care to commit all these 
gross and generally clumsy frauds on the 
respondents. Their Lordships must come 
to the conclusion that a reasonable com- 
pliance with his duties would have led the 
appellant to detect the theft of £600 out 
of eash shortly after November 3, 1930, 
and that the appellant is responsible for 
the whole of the subsequent defalcations, 
namely, £7,316 less this sum of £600, i. e. 
for the sum of £7,216. 

Pursuant to the decision of the West 


- African Court of Appeal the respondents 


recovered judgment against the appellant 
for the sum of £7,816 and costs both in 
that Court and in the Court below. This 
judgment should be varied by reducing 
The question of 
costs has been carefully considered by their 
Lordships. The final result of the litiga- 
tion is that the appellant remains liable 
for a large sum; but he has been wholly 
relieved by their Lordships from any judg- 
ment based on fraud. Onthe other hand, 
it was not the fault of the respondenis 
that the issue of fraud, with such unfor- 
tunate results as to expense, came to be 
introduced into the case. On the whole 
their Lordships think that justice will be 
done by leaving undisturbed the judgment 
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of the Court of Appeal asto costs, and by 
making no order as lo the costs of the ap- 
peal to His Majesty in Council. Their 


Lordships will humbly advise His Majesty 
accordingly. 
D. , Order accordingly. 
Solicitors for the Appellant :— Messrs. 
A. L. Bryden & Co. : 


Solicitors for the Respondents :— Messrs. 
Linklater & Paines. 
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lord and tenant-—-Tenant’s request to stay certain 
proceedings on certain terms—Whether a contract, 
breach of which entitles landlord to damages. 

In the case of service inam, even if there is a 
presumption, it is only rebuttable and the primary 
burden is on the zemindar to prove that the land is 

‘resumable. Bach case has to be decided on its 
own evidence. Where there is evidence that the tenant 
conveited the diy land into wet land and spent 
money for its improvement and he and his descend- 
ants have been enjoying it since 187), and even 
when default in service was ecmmitted at one time 
the property was sought to be attached only and no 
attempt was made to resume it, the circumstances 
strongly support the view that the land was not 
resumable. [p. 400, cols, 1 & 2.] 

Where the zemindar was asked by the tenants 
to stay his hands for a while and to give them an 
opportunity to act according to the terms suggested 
by them with the understanding that if they do not 
comply with theterms, the zemindar may assert his 
rights of resumption and that the terms weie ap- 
proved by him, “ without prejudice to his resump- 
tion suit,’ the arrangement is only a request to stay 
the ccntemplated proceedings on certain terms, and 
not a contiact, the breach of which will entitle the 

- gemindar to evict the tenants and on the bieach of 
the arrangement, the zemindar is not entitled to 
1ecover the land on the basis of the breach as such 
or to get any damages, His remedy is only to pro- 
ceed with a suitto assert his right of resumption, 

if he had any. |p. 501, col. 2; p. 502, col. 1, 

C. A. against the decree of the Sub- 

Judge, Bezwada, in O. B. No. 26 of 1928. 


Mr. P. Satyanarayana Rao, for the Ap- 
pellant. 

Mr. A. Lakshmayya, for the Respondents. 

Madhavan Nair, J.—Tke plaintiff is 
the appellant. The suit out of which this 
appeal arises was instituted by him. to re- 
cLVver poesessicn of the suit land jrcm the 
defendants on the giound {lat it nes 
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granted to the defendants’ predecessor-in+ 
title one Kotadu as service inam for the 
purpose of supplying country shoes to the 
zamindar every year, that the service was 
not properly rendered by the .defendants 
and that the plaintiff is no longer in need 
of it. 

The grant was made in September 1€71. 
The case of the defendants is that it was 
made in consideration cf past services ren- 
dered by their ancestor Kotadu and also 
for rendering future service, that the grant 


- is thus burdened with service and that ike 


plaintiff is not therefore entitled to resume 
the land. Kotadu, the grantee, died in the 
year 1922, On May 7, 1926, the plaintiff 
sent a lawyer's notice to Kotadu’s wife - 
Achi and defendants Nos. 1 and 2, his 
grandsons, telling them that they were not 
doing the service properly, that ke has 
decided to dispense with their services and 
that possession of the land should be de- 
livered immediately. On January 9, 1927, 
defendants Ncs. 1 anu 2 and Achi approach- 
ed tke plaintiff with a petition in which 
they said that there was no necessily io file 
a suit, that they would pay Rs. 3,CCO for 
‘the land, thata patta may be issued in 
their favour with a high rate ‘of cist pre- 
vailing for the wet land in the village end 
that their services may be dispensed with. 
They also stated in tke petition that cut of 
the Rs. 3,000, Rs. 500 would be depcsiied on 
that day, another Rs. 500 within one mcnth 
ir m that date, that the balance of Rs. 2,000 
would be paid within six months and that 
if the money was not so paid, the earnest 
money deposited might be forfeited and 
no objection would be raised in obtaining | 
possession of the land by thezamindar. 
The zamindar accepted without prejudice 
to his right of. resumption the request of 
the petitioners and the first instalment of 
Rs. ¿L0 was deposited by them. Another 
Rs. £00 was also deposited according to 
the stipulation. Saying that the balance 
of Rs, 2,000 was not paid, this suit for 
recovery of pcssessicn of the suit land was 
instituted by the plaintiff. On this part of 
the case, the defendants contended that 
the money was paid in due time, that the 
plaintif had agreed to give them in addi- 
tion to the suit land another 3 acres 27 
cents of land adjoining it: but this was 
denied by the plaintiff. The defendants 
also contended that the plaintiff had no 
right to resume the land in any event. 

On tke above contentions the three maitr 
questions that arcre for consideration’ were} 
(J) “Whether the plaintiff is entitled tq . 
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resume the suit inam. (2) Whether the 
consideration under the suit arrangement 
has been paid in full or only in part: and 
(3) Whether the plaintiff is entitled to evict 
the defendants either by the grantor by 
the terms of the arrangement.” These 
points are covered by Issues Nos. 1, 3 and 5. 
On thesethe learned Judge found that the 
plaintiff is not entitled to resume the suit 
land or to evict the defendants and that 
the consideration was not fully paid by the 
defendants. On these findings, the plain- 
tiff's suit was dismissed. The other issues 
in the case deal with points of subsidiary 
importance, 

The main question for consideration in 
this appeal is wzether the plaintiff is entitl- 
ed toresume the suit land. This in its 
turn would depend on the question whether 
the suit inam was granted in lieu of wages 
for service or whether it was burdened 
with service. It would be resumable only 
if the grant was mede for wages in lieu of 
service. The actual grant has not been 
produced, but in its place documents called 
‘chekunamas’ have been produced by the 
defendants. It is said that these do not 
lead to any definite conclusions regarding 
the nature of the grant. We shall present- 
ly esam‘ne these ard the cther dccuments 
produced in the case. 

The grant is admittedly a pcst-settlement 
one and the service is purely personal. 
Keeping in mind these characteristics the 
learned Counsel for the appellant argues 
that in this Presidency there is a presump- 
tion that if the grant is a post-settlement 
‘ope and the service is personal, the land 
is resumable, and unless it is rebutted by 
the deiendanis—and this he says has not 
been don3 in this ecase—the plaintiff is 
entitled to succeed. In support of the 
presumption and of the tests should be 
applied in considering whether a grant for 
service is resumable or not, the learned 
Counsel cited various cases commencing 
from the earliest case in Forbes v. Meer 
Mahomed T'uquee (1), the most important of 
which are Sree Raja Visweswara v. Gorla 
Budaradu (2), Vadisapu Appandera v. 
Vyricherla Veerabhadraraju Bahadur (3), 
Bheema Kesari Deo Gajapati Maharaja 
Garu v. Sundi Prahlada Bissoye Ratno (4), 
Parthasarathy Appa Rao Bahadur v. 

(1) 13 MIA 438; 14 W R28; 5B L R529; 2 
Buther. 358; 2 Sar. 538 (P C). 

(2) (1910) M W N 436; 7 Ind. Cas. 401;2 ML T 82, 
j A a311) 2M W N 406; 12 Ind, Oas. 487: 10M L 

(4) (1914) M W N 170; 21 Ind, Cas. 833; AL R 1014 
Mad. B69; LAM L T569, 
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Secretary of State (5), Kamakhya Narain 
Singh v. Abhiman Singh (6), Polladri Gadu 
v. Rajah of Vizianagaram (7), Chowdanna 
v. Venkata Pathinayam Varu (8) and 
Rajah of Vizianagaram v. Ramaswami (9). 
To show how by relying on various cir- 
cumstances the presumption may be re- 
butted, he cited Mrutyanjayadu v. Rajah 
of Pittapuram (10), Rajah of Vizianagaram 
v. Appalaswami (11), Lakhamgouda v. 
Baswant Rao (12), and Venkatanarasimha 
Appa Rao Buhadur v. Sobhanadri Appa 
Rao Bahadur (18). To the list of cases 
cited by the appellant’s Counsel, the res- 
pondent has added Thiruvenkatacharlu 
v. Shaik Attoo Sahib (14), Yellava Sakreppa 
v. Bhimappa Gireppa (15), and Lakham- 
gauda v. Keshav Annaji (16). In our 
opinion, it is not necessary to discuss these 
cases in detail, With regard to the tests 
of resumability there is no dispute. It is 
admitted that the question to be decided is 
whether ihe land has been granted in lieu 
of wages or whether ths grant is burdened 
with service. The dispute is with regard 
to the presumption relied on by the learned 
Counsel for the appellant. Having regard 
to the cases, there can beno doubt that, 
so far as tkis presidency is concerred, it 
has been laid down that the presumption 
relied on by the appellant does exist. In 
Sree Raja Visweswara v. Gorla Budaradu 
(2), the grant was subsequent to the Par- 
manent teitlement. It was pointed out that 


(5) 38 M €20; 21 Ind. Cas. 671; A I R 1915 Mad. 122; 
26 M L3 39; (1913) M W N 959; 14 M L T 514, 

(6) 67 M L J 450; 150 Ind, Cas. 807; A IR 1934 
P O 182; 13 Pat. 689; 40 LW 312; 11 O WN 1025 
(1934) A L J 793, (1934) M W N 870; 15 P L T 555;18 
R D423 (2); (001 J153; 39 O W N41; 611 A 333; 
1934 A L R 804; 1934 O L R 691; 7 RPO 18 


PO. 
' NA 33 L W 201; 130 Ind. Cas. 188; A I R 1931 Mad 
43; Ind Rul, (193) Mad. 361. 

(8) 50M L J 429; 93 Ind. Gas, 141; A IR 1928 Mad, 
621; (1926) M W N 458: 24 L W 249. 

9 52 M L J 283; 101 Ind, Cas. 49; A I R 1927 Mad. 


48. 
(10) 30M L J 132; 33 Ind. Cas, 901; A I R 1917 Mad. 
918: (1916) 1 M W N 279, 
(11) 59 ML J183; 127 Ind. Cas. 231; AIR 1930 
Ind. Rul. (1930) Mad. 967 


(F B). 

(12) 61 M L J449; 132 Ind, Cas. 736; A I R 1931 
P C157; 350 W N 721: 530 LJ 544; 33 Bom L R 
o ai L W 87; (1931) M WN 1018; Ind. Rul. (1931) 
P 4 


(13) 29 M 52; 33I A46; 3 AL J 55; 8 Bom. LRI; 
100 WN 161; 30LJ1,1MLT3;16 MLJ; 8 
Sar. 897 (P 0). 

(14)50 M L J 251; 94 Ind, Oas, 458; A I R 1926 Mad, . 
511; (1926) M W N 344. 

(15) 38 B 68; 28 Ind. Qas. 123; A I R1915 Bom. 96; 

Bom, L R 128 


7 Bom. 28, 
(16) 28 B 305; 6 Bom, L R 284, 
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the burden is on the defendants to show 
that in such a case the grant was not in 
lieu. of wages. In Vadisapu Appandera 
v. Vyricherla Veerabhadraraju Bahacur 
(3), it was pointed out that: : 

“In this Presidency thera is a series of decisions 
that in cases where a servicé grant was included in 
the Mal assets of a zamindart at the time of the 
Parmanent Settlement, there is a presumption that 
the zamindar can resume.” > 


In Bheema Kesari Deo Gajapati Maha- 
raja Garu V. Sondi Prahiada Bissoye Ratno 
{4), the grant was post settlement and the 
service to be 1endered was personal to the 
zamindar. It was held that the land was 
resumable by the zamindar whenever he 
chose to dispense with the services. In 
Chowdanna v. Venkata Pathinayam Varu 
(8), the grant was post-settlement and the- 
service to ihe zamindar was personal. That 
being so Phillips, J. said: 

“It has always been held in this Court that the 


zamindar is entitled to put an end to such service at 
his pleasure and resume the grant,” 


and he referred to the two cases just 
mentioned. All these decisions would show 
that the presumption relied on by the 
learned Counsel has been established in 
this Presidency by a series of decisions, 
but this: presumtion is a rebuttable one. 
No doubt Venkatasubba Rao, J. in 
Thiruvenketacharli v. Shaik Attoo Sahib 
(14), has stated after an examination of 
the cases that there is no room for holding 
that there is such a presumption. The 
dictum of Venkatasubba Rao, J. has not 
been accepted by Ramesam, J. in Rajah 
of Vizianagaram v. Ramaswami (9), who 
says that it has been laid down by a 
series of decisions in this Presidency that, 
in the case of Dharmilla inam lands, they 
are prima facie resumable. But whether 


there isa presumption or not, as we have . 


said, the presumption is only a rebuttable 
one, and the question of presumption in 
actual practice does not create much diffi- 
culty, for as pointed out by Ramesam, J., 
it is not very often that we get a case for 
decision where no further information is 
available except that the grant is a service 
inam land granted subsequent to the 
Permanent Settlement. However, each case 
has te be decided on its own evidence and 
the primary burden is on the plaintiff to 
prove that the land is resumable. We 
have referred to certain documents called 
chekunamas produced inthe case. These 
are Bxs. 1 and 6. Exhibit 6 is more or 
has acopy of Ex. 1. The chekunama is 
an order issued by the -zamindar to the 
karnam to séparate the inam after fixing 
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the boundaries and to deliver possession of 
the same to the grantee. In the preamble 
of Ex. 6 the obiect of the grant is nien- 
tioned. The premble runs as follows: 

“Chekuname (memo pertaining to rent free land) 
written and given on Wednesday, the Lith Aswijz 
Bahula of Prajotpathi year corresponding to Novem- 
per 8, 1871, by the Karnam of Jakkalanakkala vil- 
lage attached to Nunnasthalam Pargana, to Kalpala 
Kotadu, Madiga (cobbler), of Jaggavaram, who sup- 
plies the entire sandals and shoes to the Circar— 
Fasli 1281,” 

(The iranslation giv.n here is the cor- 
rect translation of the preamble), Fiom 
this it would appear that the land was 
given to Kotadu who supplies. the entire 
sandals and shoes to the Circar. 
pression “who supplies the entire sandals 
and shoes” may well suggest that he has 
been supplying shoes in the past and that 
he is supplying them at present. It does 
not certainly show that the supply is 
to be only from that date onwards in the 
future. The learned Judge has interpreted 
the document to mean that the grant has 
been made for the past as well as for 
future service. We cannot say that the 
document is not susceptible of this inter- 
pretation and clearly there is no evidence 
in the case to show that this interpretation 
should be rejected. The inference from 
the other circumstances in the case rather 
supporta this construction than the one 
sought to be put upon it by the appellant’s 
Counsel. In Ex. J., dated 1¢92, the letter 


by the zamindar to the Tanedar, he direct-- 


ed him to get the supply of shoes made 
by the grantee; and in case of default, to 


_ attach the land and ccmmunicate the fact 


to him. 


In Ex. H. 2, dated May 4, 1892, the 
karnam reported to the zamindar that 
there were no crops found for attachment 
and that he was told by Kotadu and he 
supplied two pairs of shoes already. It 
is clear that the zamindar did not attempt 
to resume the land for default, but he 
ordered only that attachment should be 
made. This would suggest as pointed out 
by the Counsel for the respondents that the 
land was not resumable. This view has 
been accepted by the learned Judge. It is 
admitted that the land was originally a 
dry land and that it is now a wet land. 


There is evidence that Kotadu ccnverted | 


the dry land into web land and that he 
spent money for its improvement. It is 
‘unlikely that he would have spent money 
on improving the land if it was resumable 


“by the zamindar. Kotadu and his descen- ` 
-dants have been enjoying the land ever 
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since 1¢7] and even when default was com- 
mitted at one time in the supply of shoes, 
the property was sought to Fe attached only 
and no attempt was made to resume it. 
These circumstances strongly support the 
view that the land was not resumable. 
Exhibits H and H-1, statements of Dhar- 
milla inam lands, do not help us much in 
determining the point. They simply state 
that the lands were given for supplying 
shoes and slippers (see Fx. H) and service 
(Fx, H-1). In Rajah of Vizianagaram v. 
magak 9, Ramesam, J. pcinted out 
that: 

“Even where the lands are Dharmilla inam lands 
and services are private and personal, if the terms 
of the grant show that they were given partly for 
past services and partly for future services, then it 
would be more a grant burdened with service rather 
than a grant as remuneration for future services.” 


This is the position with respect to the 
grant in this case. The presumption relied 
upon by the learned Counsel has been rebut- 
ted by the terms of Ex. 6 and the other 
circumstances referred to above. In this 
connection we must also observe that the 
lower Court says that: 

“There is not even an iota of evidence on the 
plaintiff's side to show that the defendants were not 
rendering service properly.” 


The correctness of this observation has 
not been challenged before us by the 
learned Counsel. In this state of the evi- 
dence it is clear that the suit lands are 
not resumable by the appellant. On this 
point we cannot say that the conclusion 
arrived at by the lower Court is not justi- 
fied by the circumstances of the case. The 
next question is whether under the terms 
of the arrangement, Ex. O, the appellant is 
entitled to evict the defendants. The lower 
Court has found that the defendants’ case 
that they paid the third instalment of 
Rs. 2,000 towards the consideration is not 
true, That being so, it-is argued by the 
appellant's learned Oounsel that the ap- 
pellant is entitled either to recover the 
land under the arrangement or to get 
damages from the respondents for the 
breach of the agreement. The latter part 
of the argument is based -upon the special 
nature of the finding recorded by the learned 
Judge on this point. The learned Judge's 
finding is that, though the defendants failed 
to perform their part of the contract in not 
paying the full amount of Rs. 3,000 the 
stipulation regarding the forfeiture of the 
payments already made and recovery of 
possession of the land in case of default is 
penal within the meaning of s. 74, Oon- 
tract Act. The learned Judge held in the 
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circumstances that the plaintif can at the 
most recover only a reasonable compensa- 
tion for ‘breach of the contract, but as in 
this suit he claimed only possession of the 
land, he cannot recover that either, and so 
it was held that he was not entitled to any 
relief either by way of ejectment or by way 
of compensation. It is argued thit if the 
case isoneto which s. 74, Contract Act, 
would apply, then the learned Judge is 
bound to award seme compensation and 
that though the appellant has not specifical- 
ly asked for it, the same may be paid to 
him on payment of the appropriate court- 
fee on the amount. 

In our opinion, the learned Judge's rea- 
soning on this point is altogether errone- 
ous. There is no question of any breach 
of contract or of any penalty arising in this 
case. The true nature of the arrangement 
evidenced by Ex. © is,this: The plaintiff 
(appellant) issued a notice of eviction on 
the defendants. Then they approached 
him saying that in the circumstances men- 
tioned by them in the petition they may 
be allowed to retain the land, and that if 
they do not act up to those terms, the ap- 
pellant may obtain possession, that is 
obtain possession by asserting his right 
of resumption, if he had any and this re- 
quest was accepted by the plaintif. This 
isthe way in which arrangement must be 
understood is clear by Jooking at the en- 
dorsement on the petition of the defendants 
made by the officer of the zamindar. He 


states: 

“I submit without prejudice to our resumption 
suit in case of his default to fulfil the conditions 
herein named, this application may be approved 
and the first instalment of Rs. 500. may be 
ordered to be received.” f 

Then the final endorseinent is: 

“The petitioner's terms are accepted. Receive the 
amount and keep it in anamath,” 


This would show that the appellant was 


asked by the defendants to stay his hands 
for a while and to give them an opportunily 


. to act according to the terms suggested by 


them in Ex. C, with the understanding 
that if they do not comply with the terms, 
the appellant may assert his rights of re- 
sumption and that the terms were approv- 
ed by him, “without prejudice to his 
resumption suit” as suggested by his officer. 
In this view the arrangement not having 
been carried out by the defendants, the 
plaintiffs right is to proceed with the suit 
for resumption with respect to which he 
had already given the lawyer's notice 
Ex. B and this is exactly what was done 
by him. The arrangement entered into 
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under Ex. C is only a request to stay the 
contemplated proceedings on certain terms, 

. and not a contract the breach of which 
will entitle the appellant io evict the de- 
fendants. No qnéslion of any penally, 
therefcre, arises. On the breach of the 
arrangement the appellant is not entitled 
to recover ihe land on the basis of the 
breach as such or to get any damages. 
Hisremedy is only to proceed with a 
suit to assert his right of resumption, if 
he had any. We beve now found agreeirg 
with the lower Court that Le has no such 
right. The result is that the appeal must 
be dismissed with ccsis.. 

We having found that the plaintiff has 
no right to resume’ the land, the question 
whether the grant of the suit land con- 
sists of both melvaram and kudivaram or 
whether it consists of the grant of melva- 
ram alone—ihe subject-maiter of Issue 
No, 2, namely, whether the plaintiff is en- 
titled to both the varams on the lands— 
dces' not arise for decision and we do not 
decide it, though ihe lower Court has found 
this issue in favour of the plaintiff. 
= AN, Appeal dismissed. 


PATNA HIGH COURT 
First Civil Appeal No. 16 cf 1934 
November 24, 1936 
WORT AND / GAkWALA, Jd. 
Maharaj Kumar RAM RANBIJAYA 
PRASAD SINGH—PLaINTIFF—APPBLIANT 


versus 
HARIHAR PRASAD SINGH AND ANOTHER 
-DEFENDANTS — RESPONDENTS  ? 

Transfer of Property Act (IV of 1882), ss. 2, 36— 

Apportionment of rent— Plaintiff under compromise 
entitled torent accruing from July 20—Defendant 
recovering in advance before July 20—Sutt for 
rent accruing up to September 29—Held, plaintiff 
was entitled to whole rent accrued on September +9 
—Limitation for suit—Limitation Act (IX of 1908), 
Sch I, Arts. 109, 62, 120. 
“Under a ccomprcemise certain property was to be 
transferred to the plaintiff and it was provided that 
the plaintiff should be entitled to all rents and 
profits accruing in respect of those propeities as 
from the 20th day of July 1928. A kist of rent fell 
due on September 29, 1928, but the defendant had 
already collected it in advance from the tenants 
before the compromise. In a suit by plaintiff to 
recover the rents: 

Held, that rent does not accrue from day to day 
and hence it did not acciue until the date of the 
kist of September 1928. As regards rent from July 
20 to September 29, 1928, as s 36, Transfer of 
Property Act dces not apply to the case by virtue 
of s. 2 of that Act, the amount could not be appor- 
tioned. There could also be no question of any 
diminution of the amount claimed by the plaintiff, 
De Nicols v. Saunders (1) and Gooroo Das Pyne v, 
Ram Narain Sahoo (2),relied on. 
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Held, also, that Art.109, Limitation Act did not 
apply to the suit as that article refers to profits of 
movable property which belonged to the plaintiff 
and whioh has been wrongfully received by, the 
defendants, but the suit was governed by Art. 62 
or Art. 120. 


F. C. A. from the appellate decree cf the 
Tae Judge, Shahabad, dated August 22, 
1932, i 

Messrs. S. M. Mullick, Sundar Lal and B. 
P. Sinha, for tke Appellant. i 

Messrs. Khurshed Husnain, Mahabir 
Prasad and Harians Kumar, for ike Res- 
prndents, $ 

Wort, J —This appeal depends upon the 
construction of a ecmpromise before iLeir 
Lordships of the Judicial Committee of the 
Privy Council, a ccmpromise dated July 20, 
1928. By that compromise certain property 
was to be transferred to the plaintiff-appel- 
lant (the appellant here being the appellant 
before the Privy Council), and it was pro- 
vided that the appellant 

“should be entitled tu all rents and profits acciuing 


in respect of those properties as from the 20th day of 
July, 1928.” 


It is upon the words “all renis and pro» 
fits accruing,” after the date mentioned, 
that the appeal depends. It would appear 
from the facts found in this case that the 
kistin question was that of September 29, 
1922, but it would appear that the respon- 
dents had collected that rent in advance 
from the tenants prior to the date of the 
ecmpromise, 7. e, July 20, 1928 The 
learned Judge in the Court below, for 
reasons which it is unnecessary to mention, 
dismissed the plaintiff's claim. 

Two questions arise: first, whether the 
plaintiff is entitled to the whole; and second- 
ly (a matter depending upon the question 
of apportionment), if not the whole, whether 
the plaintiff is entitled to a part of the claim. 
I should have stated that the main claim 
together with interest was Rs. 4,264-14 6. 
It is contended by Mr. Sushil Madhab 
Mullick on behalf cf the plaintiff-appellant 
(as I understand his argument) that the 


| words “all rents and profits accruing in 


respectof those properties” which we have 
to construe, are descriptive and that there-. 
fore he, under the agreement being entitled 
to the rents in any event from the tenants, 
would be entitled to those sums which have 
been collected ty the defendant in ad- 
vance. The point is in a small ccmpass, 
and by the argument of the learned Advo- 
cate appearing cn behalf of the appellant, 
depends verv largely upon a question 
decided in De Nicols v. Saunders, (1). 


(1) (1870) 5 O P 589; 39-L J OP 297; 22 L T 66]; 18 
WR 1106, 
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The facts there were somewhat different 
and the question arose in an action by a 
tenant against his immediate landlord for 
damages for wrongful distress. It would 
appear that after the assigament which 
was by way of mortgage, the ass‘gnor had 
collected rent in advancefrom the ‘enant. 
No notice was given to the tenant of the 
assignment by way of mortgage, and it 
was in those circumstances that the assig- 
nee put in a claim for the rent which the 
tenant had already paid to the assignor. 
The fact which distinguishes that case from 
the present was that the collection by the 
assignor was after the date of the assignment, 
and Willes, J., in delivering the judgment 
of the Court stated that in the circumstances, 
apart fromthe question of notice, had the 
collection been made hefore the date of 
the assignment, it would have been a 
complete discharge of the tenant. But tke 
relevance of the case depends upon certain 
observations of the learned Judge with re- 
gard to s. 10,4 Anne, C.16. The learned 
Judge made this observation: 

“Thess cases (referring to certain Common Law 
eases) depend upon a rule of general jurisprudence 
notconfined to choses in acticn, though it seems to 
have been lostsight of in some recant cases, viz., 
that if a person enters into a contract, and with- 
out notice of any assignment, fulfils it to the person 
with whem he made the contract, he is discharged 
from his obligation; thatis a rule which is declared 
rather than enacted by 4 Anne, 0. 16, s. 10.” 

And then he made this observation with 
regard to the payment of money in ad- 
vance: 

“That statute did away with the necessity for 
attornment, but protected the tenant in cases where 
he had paid the rent due from him before notice 
of the assignment; this provision of the statute, 
however, clzarly applies to the fulfilment of arn ob- 
ligation to pay rent imposed by the lease. There 
has been no such payment here, for payment of 
rent before it is due is not a fulfilment of the 
obligation imposed by the covenant ta pay rent, 
but is, in fact, an advance to the landlord, with an 
agreement that on the day when the rent bacomes 
due, such advance shall be trented as a fulflment of 
the obligation to pay the rent.” h 

Section 53, Bihar Tenancy Act, which ap- 
lies to this case, provides thal: 

“Money rent payable bya tenant shall be paid in 
four equal instalments falling due on the last day of 
each quarter of the agricultural year.” 

It is, therefore, argued by Mr. Sushil 
Madhab Mullick, that when the words 
‘accruing after July 20, 1928,’ were used, 
the parties were referring to the date of 
the kist, thatis to say, that rent which 
accrued after that day should be paid by 
the tenant, and accrued in the sens3 used 
meant the dale upon which the payment 
fell due; and, relying upon the words of 
Wiles, J., itis contended that in spite of 


RAM RANBIJAYA PRASAD SINGS V., HARIHAR PRASAD SINGH (PAT.) 


503 


the payment which might in certain circum- 
stances have been a full discharge of the 
tenant although in fact the payment had 
been made, the rent still accrued due after 
July 20, 1928, and that therefore the 
plaintiff was entitled to recover this sum 
from the defendants. The case has ull 
the more strength in India by reason of 
the fact that apart from s.33, Transfer of 
Property Act, in Indiait is clear that rent 
does not accrue from day to day. There 
are a number of authorities which have 
pointed out that s.36, Transfer of Property 
Act, is the only statutory provision in 
India relating to the apportionment of rent 
and I think it isquite clear that by s. 2 
of that Act s. 33 does not apply to this 
case. 

We are therefore in ibs position of 
having to deal with rent wuich, allhough 
it had been paid, did accrue after July 
20, 1928. The only question that remains 
is whether, under the agreement, the 
plaintiff was entitled to recover it from 
the defendants. There are authorities in 
India particularly the decision in Gooroo 
Das Pyne v. Ram Narain Sahoo (2) which 
speaks of an action of this kind as an 
action in which the plaintiff attempts to 
follow sums which are in fact due to him 
in the hands of the defendants. Tae 
case ismore particularly relevant on the 
question of limitation to which I shall 
in amoment refer. But in my judgment 
on a plain reading of this conpromise, 
assuming os we must, that the parties were 
contracting with the full knowledge of the 
law, thatthere is an agreement and an 
undertaking by the defendants to pay those 
sums (if they had already collected them) 
to the plaintiff in sofaras they are rents 
which accrued due after July 20, 1928. 
In my judgment the observations of Willes, 
J. in the case to which I have already 
referred, do apply to this case, and the 
conclusion at which I arrive is that this 
rent accrued after July 20, although in 
fact there had been (to use the words of 
Willes, J.) an advance to the defendants 
which might in certain circumstances have 
been a complete discharge as against the- 
defendants. So far as the question of 
the amount which the plaintiff is entitled to 
recover is concerned, I have already indient- 
ed, the view [hold by stating that rent 
does not accrue from day to day in ladia 
and therefore it did not accrue until tae 
date of the kistof September 1928. There, 
therefore, can be no question of any di- 

(2) 10 © 860; ILI A 59; 4 Sar. 548(P. O). 
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minution of the ‘amount which the plaintiff 
claims. 

So far asthe question of limitation is 
concerned, it was variously contended that 
Art. 62 applied, or that Art.109 applied, or 
in the alternative, as Mr. Mullick contends, 
Art. 120. I think it impossible to hold that 
Art. 109 applies for the very simple reason 
that that article refers to profits of movable 
property which belonged tothe plaintiff and 


which has been wrongfully received by the “SS 


defendants, which this is not. It cannot be 
said that these sums received by the defend- 
ants prior to July 20, were wrongfully receiv- 
ed; it cannot be that case. So far as Arts. 62 
and 120 are concerned, it seems to. me on 
the facts of this case and for the consider- 
ation which I have stated, that it matters 
not whether it is Art. 62 or Art. 120. 
Article 62 is for money payable by the 
defendant to the plaintiff for money received 
by the defendant for the plaintiff's use. On 
the view I take as to the expression 
“Accruing” used in the compromise it did 
not accrue till the end of September 1928 
‘and, therefore, in any event, the plaintiff's 
action is within time. Naturally if Art. 20 
applies, the plaintiff's „action is equally 
within time. For those considerations I 
am of the opinion that the decision of 
the learned Judge in the Court below 
is erroneous and the action of the plaintiff 
should have succeeded. I would, therefore, 
set aside the decision of the Court 
below and decree this appeal with costs. 
The plaintiff is entitled to judgment for 
Ra. 2,941-7-3 with interest at the rate of 
6 per cent. per annum throughout. 
Agarwala, J.—I agree. i 
Ne Appeal allowed. 
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BOMBAY HIGH COURT | 
Criminal Appeal No, 368 of 1£36 
Novem ber 23, 1936 
Bravwont, O. J. AND MACKLIN, J. 

BAL DHANKOR—~Acovsep—A PPELLANT 
versus 
EMPEROR - Opposits PARTY 

Criminal trial—Sentence—Appeal against convic- 
tion--High Court finding conviction right but sen- 
tence rather too high—Procedure to be followed 
stated—Criminal Procedure Code (Act V of 1898), 
ss. 489, 421. 

In cases where in an appeal against a convje- 
tion the High Court thinks that though on merits 
the conviction is right but the sentence is rather 
too severe, the correct procedure is that when the 
appeal first comes on for hearing ib should not be 
dismissed summarily, but should be directed to 
stand over, and atthe same time notice should be 
served on Government under the revisional powers 
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conferred upon the Court by s. 439, Criminal Proce 
dure Code, to show cause why the sentence should not 


~ be reduced. At the same time it will be convenient 


to send forthe record The notice and the appeal 
will then be heard on the same day. If after hear- 
ing the Government Pleader, the Court comes to the 
conclusion that the sentence ought to be reduced, it 
ean bs reduced under the revisional powers, 
Having reduced the sentence the Goart can then, if 
so minded, say that it sees no ground for interfering 
with the conviction or sentence, and can dismiss the 
appeal summarily under s. 421, Criminal Procedure 
ode Emperor v. Dahu Raut (1), explained. 

“x A. fromthe decision of the Sessions 
Judgd, Surat. i 

Mr, P. B Shingne, for the Crown, 

Beaumont, C. J—This appeal came 
before the Court as an appeal frem jail. 
On perusing the judgment we thought that 
the conviction was clearly right on the merits, 
but that there was grvund for thinking 
that the sentence was rather too severe. 
It was formerly the practice of this Court, 
in such cases, to mark the appeal as 
admitted, as to sentence, which meant in 
effect that the appeal was dismissed on the 
merits but notice issued to the Crown to 
show cause why the sentence should not 
be reduced. That practice seems to have 
prevailed in the High Court of Caletitta 
with this variation: that that Court did not 
always give notice to the Crown. In a 
recent case, Empero: v. Dahu Raut (1) 
which was an appeal from the High Court 
of Calcutta, this practice was challenged 
before the Privy Council, and the Privy 
Council held that the practice was not in 
accordance with the Code; that the High 
Court can dismiss the appeal summarily 
under s. 421, Criminal Procedure Code, if 
it sees no sufficient ground for interfering; 
but unless it adopts that course, the Court 
is bound to issue notices under the succeed- 
ing seclions; and that where the appeal 
is against both the conviction and sentence, 
the appeal cannot be partially dismissed 
and nolice issued as to the remainder. 
Tne practice which prevailed and undoubt-. 
edly a convenient one, because it not 
infrequently happens that the Court is 
satisiied that thereis no ground on which 
the conviction ought to be disturbed, but 
at tle same time thinks that the sentence 
does require further consideration. Having 
regard tothe Privy Council decision, we are 
faced with the dilemma of either allowing 
a sentence, of which we disapprove, tostand 

(1) 37 Bom, L R 557; 155 Ind Cas. 386; AIR 1935 
PO 89; (1935) Cr, Oas. 551: 36 Cr. L J 838; 62 I A 
129; 62 C 983; (1935) O W N 576; 19359) M W N 469; 
7 RP C 194; 39 O WN 624,41 L W 792;68M L J 
653, 37 P L R 314; 16 P LT 387;61 CL J 259; (1935) 
A LJ 802; 1935 O L R 340; 1935 A L R 438 (2); IBR 
487 (P C), ! 
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or else of incurring a considerable waste 
of public time and money in issuing notices 
to persons whom we do not desire to hear; 
and in this Presidency where the High 
Court has heavy arrears of work, and 
Government suffers from chronic financial 
stringency, it is peculiarly desirable to 
avoid any waste of judicial time or public 
money. In our opinion, however, the 
difficulty can be overcome by reducing the 
sentence under our revision | powers, before 
we deal with the appeal. 

In such cases the correct procedure, we 
think, is that when the appeal first comes 
on for hearing it should not be dismissed 
summarily, but should be directed to stand 
over, and at the same time notice should 
be served on Government under the 
revisional powers conferred upon the Oourt 
bys. 439 to show cause why the sentence 
should not be reduced. At the same time 
it will be convenient to send for the record. 
The notice and the appeal will then be 
heard on the same day. If after hearing 
the Government Pleader, the Court comes 
to the conclusion that the sentence ought 
to be reduced, it can be reduced under the 
powers. Having reduced the 
sentence the Court can then, if so minded, 
say that it seee no ground for interfering 
with the conviction or sentence, and can 
dismiss the appeal summarily under s. 421, 
Criminal Procedure Code. 

That course we have adopled in this 
case. We have heard the Government 
Pleader as to the sentence, and we think 
that it was rather too severe. The accused 
was convicted under s. 366-A. She was 
the mother of the girl who had been 
kidnapped. There is no doubt, we think, 
that the mother was guilty of the offence 
charged, but the sentence of three years’ 
rigorous imprisonment was rather too severe, 
and we reduce that sentence to one of one 
year under our revisional powers. The 
sentence now being one to which there 
is no objection, and being satisfied that 
there is nothing to be said against the 
conviction on the merits, we dismiss the 
appeal summarily. 


D. Appeal dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 772 of 1933 
October 29, 1936 
Born, J. 
K. SIVASANKARA MUDALIAR AND OTHERS 
- ~DEFENDANTS— APPELLANTS 
versus 
R. KRISHNASWAMY MUDALIAR—~ 
PLAINTIFF—RegronDENT 
rendre ee, Land Act (I of 1908), 3. 3 (5— 
fami i Validiy.” eldest brotherof joint Hindu 
: ender of patta by one alon - 
would not be valid even though: ae es ee 
the tenderer is the eldest brother if he has not been 
recognised or registered by the Collector under s, 3 
(5) of the Estates Land Act. Venugopala Rao v 
Venkatarayudu (1), followed. Ayyappa v. Venkata- 
krishnama Raju (2) and Parthasarathy Ayyangar v. 
Rangaswami Ayyangar (3), distinguished. 

S. O. A. against ihe decree of the District 
Court of Salem in A. 8. No. 174 of 1932 
preferred against the decree of the Court 
of the Deputy Collector of Salem in 
Summary Suit No. 3 of 1932. 

2 5 ee forthe Appellants. 

Mr. D. amasawmy Ayyan 
Respondents. beer ve 

Judgment.—The decision of the 
learned District Judge is supported by the 
case reported in Venugopala Rao v. Venka- 
tarayudu (1), to which he refers. The cases 
reported in Ayyappa v. Venkatekrishnama 
Raju (2) and Parthasarathy Ayyangar v. 
Rangasaumi Ayyangar (3), are cases in 
which a single land-holder had been re- 
cognised by the Collector as Jand-holder, and 
therefore they donot apply in this case. 
Here it is clear that all the three brothers 
are land-holders and though the appellant 
is the eldest brother and the managing 
member of the joint family of which all 
three are members, he has not been re- 
cognised or registered by the Collector 
under s.3(5) of the Estates Land Act, 
simply because there has been no dispute 
between himself aud his brothers. We have 
there three equal “land-holders” of whom 
only one tendered the patta in this case. 
Sach a tender, 1 agree with the learned 
District Judge, is invalid. This appeal is 
dismissed with costs, 


(Leave to appeal is refused). 


A. Appeal dismissed. 


(1) 10 M L T 450; 12 Ind. Cas. 715. 

(2)15 M 484. 

(3) 4 LW 654; 38 Ind, Oas. 645; A I R 1918 Mad. 
1128. 
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LAHORE HIGH COURT 
Fist Civil Appeal No. 1851 of 1934 
November 21, 1935 
BHIDE AND CURRIE, JJ. 
SHER MOHAMMAD KHAN AND otumrs-— 
DEFENDANTS— APPELLANTS - 
i versus 
CHUHR SHAH—PLAUNTIFF AND ANGTIER 
— DEFENDANTS—RESPONDENTS | 
Custom (Punjab)—Alienation—Sale of reverstonary 
right in widow's estate—Whether void—Transfer of 
Property Act (IV of 1882), s. 6—Reverstoner, title of, 
whether derived from common ancestor or father— 
Alienation by father of reversionary right ineffec- 
tive—Father never inheriting — Alienation, if can be 
enforced against son. : ; 

The sale of reversionary rights in a widow's estate 
is opposed to the principles of customary or tribal 
law and according to the principle of s. 6, Transfer of 
Property Act—which canbe taken asa guide, though 
the Act is not in force in the Punjab~—such a transfer 
is void. Tola v. Abdulla Khan (l), Gurbhaj v. 
Lachhman (2) and Thakar Singh v. Uttam Kaur (3), 
followed. [p. 507, col. 2.] ° : i 

A reversionsr derives his right to succeed to ar- 
cestral property from the common ancestor and no3 
from his father, and an ineffective alienation of 
prospective reversionary rights made by the father 
cannot be specifically enforced against the son, when 
the father never inherited the property. [p. 508, col, 

1] 

' F.O. A. from the preliminary decree of 
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the Senior Sub Judge, Shahpur, dated 
June 22, 1934. ` 

Messis. Badri Das and Vishnu Datta, 
for the Appellants. 

Mr. czlchhru Ran, V. R. Sawhney for 
Mr. S. R. .Sıwhney and Bhagwat’ Dyal, 
for the Respondent (Piani. 

Bhide, J.—Civil Appea's Nos. 1851 and 
2238 of 1934 are cross appeals arising out 
of a suit for redemption of a mortgage 
by one Cauhr Shah. The family of Oouhr 
Shah owned one-fourth share in a village 
named Tatri in Tahsil Bhalwai in the. 
Shihpur district, which has been referred 
to as X for Lrevity in the judzment of the 
learned Senior Subordinate Judge under 
appeal. The plaintiff Chuhr Shah claimed 
to be entitled to redeem one-fourth share 
in X on payment of proportionate mor: gage 
money. The learned Senior Subordinate 
Judge has granted him a decree for re- 
demption of one sixth share only on pay- 
ment of Rs. 3,750 plus Rs. 41-1)-8 on 
account-of certain improvements made by 
the mortgagees. From this decision both 
parties have appealed. 

The pedigree-table of the family of Chahr 
Shah is as follows: ir 


r YAR jis 





| 
Jawaya Shah = Musammat Satbharai 





Musammat Sahib Khatun 


Musammai Fateh Bibi 
os (married Raja Shah). 


(married Charagh Shah). 


= Mucammat Fateh Bibi = 
Oharagh Shah 


| 
Chuhr Shah (plaintiff.) 


‘The facts relating to the history of the 
mortgage which have given rise to the 
present suit are somewhat complicated but 
“may be briefly stated as follows for the 
purposes of these appeals. On February 


8, 1895, Charagh Shah and Fateh Darya: 


Shah, acting on behalf of themselves and 
also on behalf of their minor brothers 
Naubahar Shah and Wali Yar Shah and 
as Mukhtars of Musammat Sat Bharai 
who was then a widow, mortgaged 
with possession the whale of the 
share of tke family in the village 
Tatri (i. e. X) in favour of Malak Sher 
Mohammad Khan and Jalal for asum of 
Rs. 22,500. The morigage was for a period 
of 33 years and was not io be redeemed 
before the expiry of that period, 4. e. before 


| 
J sa 


| 
another = Raja Shah = Musammat Sahib Khatun 
we | 
Pall 


| 
Fateh Darya P wal Yar i 
Siah. | Shah, Shah. 
(def£sndant No. 5.) 


1923. On September 2, 1896, while Musam- 
mat Sat Bharai was still alive, they sold 
(1) tha equity of redemption of their own 
shares in X and (ii) their reversionary 
interest in the share of Musammat Sat 
Bharai in X to the mortgagees. It will 
appear from the pedigree-table that the 
executants’ own share in X at the time 
was one-fourth X and they had also 
a reversionary interest in Musammat Sat 
Bharai’s share to the extent of one fourth 
X. Charagh Saah died ia 1991, leaving 
an only son. the plaintilf. 

On October 13, 1938, Wali Yar Shah died, 
leaving no widow or issu2. Oa Novemoer 
14, 1903, Musammat Sat Bharai died. A 
dispute then arose as regards succession 
to'the estates of Wali Yar Shah and Mu- 
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sammat Sat Bharai,; amongst Fateh Darya 
Shah, Naubahar Shah and Chuhr Shah. It 
will appear from the pedigree table that 
Naubahar Shah and Chuhr Shah are song 
of the daugh'ers of Musammat Sat Bharai, 
and as such, they claimed a preferential 
right according to custom to succeed to 
her estate as against Fateh Darya Shah. 
Naubahar Shah also claimed to have a 
preferential right to succeed tothe estate 
of Wali Yar Shah as his full brother. 
This: dispute led to a good deal of litiga- 
tion, but it is unnecessary to go into its 
details. Suffice it tosay that it was even- 
tually settled by a compromise by 
virtue of which Fateh Darya Shah gave 
up his claim to a share in the estate of 
Wali Yar Shah and accepted one-fourth 
share in the estate left by Musammat Sat 
Bharai. This compromise was challenged 
in a suit by Ghulam Hussain, son of Fateh 
Darya Shah, but was eventually upheld 
by this Court (vide Ex. P/10). As a result 
of this compromise Chuhr Shah and Naw- 
bahar Shah got Wali Yar Shah’s estate in 
equal shares (7 e. $ of X/8, i.e. X/16 cach); 
Fateh Darya Shah got one-fourth share in 
Musammat Sat Bharai's estate (i e. 3 of X/2 
X/8) while Naubahar Shah and Chuhr Shah 
got the remaining three-fourths of Musammat 
Sat Bharai’s estate in equal shares (i. e. 
4 of 3 of X/2 3/18 X)each. It will thas 
appear that the present plaintiff got 1/16 
X from Wali Yar Shah's estate and 3/16 
X. from Musammat Sat Bharai's estate, i. e. 
4/16 X or1/4X, and this is the share that 
plaintif seeks to redeem in the present 
suit. Plaintiff inherited no share in X from 
his father Charagh Shah as the latter had 
already sold his equity of redemption there- 
in. Charagh Shah had also sold his rever- 
sionary rights in Musiammat Sat Bharai’s 
estate, but plaintiff's contention was that 
this sale was void, firstly because (i) 
Charagh Shah had no such reversionary 
interest at all as he was not entitled ac- 
cording to custom to succeed to Musammat 
Sai Bharai’s estate in the presence of her 
daughters and their sons, 7. e. in the pres- 
ence of Naubahar Shah and Chuhr Shah, 
and (ii) even if he was held to be entitled 
to succeed, the sale of the reversionary in- 
terests being merely asale of ‘expectancy’ 
was void according to the principle of s. 6, 
Transfer of Property Act. The learned 
Senior Subordinate Judge found against 
the plainiilf on the former point. Dab ia 
his favour on tke latler. The resp mdents- 
mortgagees had pleaded that the suit was 
barred by limitation, as they had been 
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in adverse possession since 1896 or at any 
yate since the death of Musammat Sat 
Bharail. But this point was also decided 
in plaintiff's favour and the suit was held 
to be within limitation. Eventually the 
learned ~enior Subordinate Judge held thay 
the plaintiff was entitled to one-third share 
of Musammat Sat Bharai’s es'a'e, i. e. 1/3 
of 1/2 X-1/6 X and granted him a decree 
for redemption of this share on payment 
of proportionate mortgage-money. In com- 
ing to this decision as regards the share 
which plaintiff was entitled to redeem, the 
learned Senior Subcdinate Judge seems io 
have ignored the compromisa by virtue of 
which the plaintiff had become entitled to 
one-fourth share in X as shown above. 

The defendants’ appeal was taken up 
first and the two points urged cn their 
behalf were: (i) that the learned Senior 
Subordinate Judge was wrong in holding 
that the sale by Charagh Shah and Fateh 
Darya Shah of their reversionary rights in 
Musammat Sat Bharai's estate was void, and 
(ii) that the suit was in any case barred 
by limitation. 

As to the first point there seems to be 
no force in the learned Counsel's conten- 
tions that the reversionary rights in pro- 
perty held on a life-estate by a widow 
constitute a vested interest and not a 
mere expectancy and that there is any 
distinction in this respect between rever- 
sionary rights under Hindu Law and cus- 
tom. These points apppear to be well set- 
tled by authority in this Province. It was 
held in Tula v. Abdulla Khan (1) by a 
Full Bench of the Punjab Chief Court that 
the sale of reversionary rights in a widow's 
estate was opposed to the principles of 
customary or tribal law and that according 
to the principle of s. 6, Transfer of Prop- 
erty Act—which can be taken as a guide, 
though the Act is not in force in this 
Provinee—such a transfer was void. In 
Gurbhaj v. Lachhman (2) also it was held 
that the right of succession on the death 
of a widow under Customary Law, as in 
the case of Hindu Low, is a mere spes 
successionis and that the reversioner bas 
no right or interest in the estate in praesenti. 
In Thakar Singh v. Uttam Kaur (3) Tola 
v. Abdulla Khan (1) was followed and it 
was held that a reversioner entitled to 
the property on the death of a widow 
cannot, during her life-time, make any 

(1) 66 P R 1897. 

(916 Lah, 87:83 Ind. Cas 550; A IR 1925 Lah 31l; 
26 P L R 217; 7 Lah. L J 133; 1 L O 492. 

(3) 10 Lah. 613; 118 Iad. Cas. 449; A I R 1929 Lah. 
295; 30 P L R 328; Ind. Rul. (1929) Lah, 753, 
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valid transfer of his rights to succeed. 
It was further held that the principle con- 
tained in s, 6, Transfer of Property Act, 
embodied -in this respect the spirit of the 
custom prevailing in this Province. 


There are no doubt certain authorities 
which lay down that as the Transfer of 
Property Act is not in force in this Pro- 
vince, a transfer of reversionary right can 
be equitably given effect toin a suit for 
specific performance against the transferor 
when the succession actually opens out: seé 
e. `g. Malik Allah Bakhsh v. Ghulam (4); 
Padmun v. Aghhar (54 Naranjan Singh 
y. Dharam Singh (6. In the present in- 
stance, however, this situation did not arise 
at all as Charagh Shah died before the 
succession to Musammat Sat Bharai’s estate 
opened out. The learned Counsel for the 
defendants did not urge that the transfer 
could be specifically enforced against the 
plaintiff, who is a son of Oharagh Shah, 
and it seeme to me that such a position 
would not be tenable in view of the fact 
that a reversioner derives his right. 10 
succeed to ancestral property from the 
common ancestor and not from his father, 
and there seems to be no good reason why 
an ineffective alienation of prospeclive 
reversionary rights made: by the father 
should be specifically enforced against the 
son, when the father never inherited the 
property. - 


- The next point urged on behalf of the 
defendants was that of limitation. The 
contention that the suit was time-barred 
was based on the ground that the mort- 
gagee's possession _ had become adverse 
since the sale of the equity cf redemp- 
tion. It was ‘urged that although the 
gale itself was void, it could be taken into 
consideration for determining ,the nature 
of mortgagee’s possessicn. The learned 
Counsel referred to a number of authori- 
ties, but these were clearly distinguish- 
able as the mortgagee’s possession was 
either adverse from ils inception: see, e. g. 
Kadar Bakhsh v. Manga Mal. (7) or had 
been converted into that of an owner 
under a decree or with the consent of 
the mortgagors: see Karori Mal v. Ramji 


(4)13 P R 1899. 
(5) AIR 1926 Lah. 39; 89 Ind. Oas. 792; 1L O 
6 z 


286. 

(6) A I R 1930 Leh, 928; 129 Ind. Oas. 29; 3I PL R 
909; Ind. Rul, (1931) Lah. 109. 

(7) 4 Lah 249; 73 Ind. Oas. 889; A I R1923 Lah, 495; 
5 Lah, L J 555, 
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Lal (8), Prem Das v. Sarbaland (9), Usman 
Khan v. Nagalla Dasanna (10) and Khedu 
Rai v. Sheoparsan Rai (11), The learned 
Counsel conceded that the mortgageas 
could not convert their possession into 
that of owners by any unilateral act, but 
urged that the mortgagor Charagh Shah 
had himslf in this case sold the equity 
of redemption. But what..Chiragh Shah 
sold was a mere ‘expectancy’ and not any 
rights in praesenti. It is obvious that 
possession of the mortgagees could not, in 
any case, become adverse till the death of 
Musammat Sat Beharai. On the death of 
Musammat Sat Bharat, the possession might 
have been beld to he adverse to the plain- 
tiff if it was shown that the plaintiff Chuhr 
Shah had consented expressly or by im- 
plication to their holding his share in 
Musammat Sat Bharai’s estate as owner. 
But there is no such evidence on the 
record. The learned Counsel laid stress 
on the mutation as regards the estate of 
Musammat Sat Bharai effected in 1915; but 
the plaintiff was not present at the time 
and the learned Counsel was unable to point 
out any evidence to show that he ever 
consented to it. The mortgage was not 
redeemable till 1928, as already mentioned, 
and the present suit instituted in 1933 - 
was, therefore, clearly within time. On 
the above findings, the defendants’ appeal 
fails and must be dismissed with costs. 

In the plaintiff's appeal, the only. point 
urged was that the decree was wrong in 
so far as: it allowed plaintiff to redeem ' 
only 1/6th of X. Tt has been pointed out 
above that as a result of the compromise 
with Fateh Darya Shah, plaintiff had be- 
come entitled to 1/tth share in X., The 
learned Counsel for the defendants con- 
ceded this, but urged that Naubahar Shah 
had, in fact, already redeemed the ‘whole 
of Wali Yar Shah's share in X, though 
according tn the compromise he (Nauhahar 
Shah), was entitled to redeem only 1/2 of 
Wali Yar Shah's share, and that, therefore, 
the plaintiff could not include any share 
inherited from Wali Yar Shah in the present 
suit. The learned Counsel referred in this 
connection to the judgment in the suit 
instituted by Naubahar Shah, printed at 
p. 105 of the record, but this does not 


(8) 2 Lah, 53; 59 Ind, Oas. 812; A I R 1921 Lah. 9; 46 
PL R 1921; 3 Lah L J 68, 

(9) A I R1930 Lah: 71; 120 Ind. Cas, 481; Ind. Rul. 
(1930) Lah. 65. 

(10) 37 M 545; 16 Ind. Cas, 694; A IR 1914 Mad. 578; 
23 M LJ 360. 

(11) 39 A 423; 40 Ind. Cas. 121; AT R 1917 All. 212; 
15 A L J366. i 
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specify the share of Naubahir Shah. A 
reference to the plaint in that case, how- 
ever, showed that Naubanar redeemed only 
what he was entitled to and not the whole 
of the share in X left by Wali Yar Shah, 
as contended by the learned Counsel. 

I would accordingly accept plaintiff's 
appeal and grant him a decree for posses- 
sion of 1/4 share instead of 1/6 share in 
X as ordered by the learned Senior Sub- 
ordinate Judge on payment of proportionate 
mortgage money (i. e., Rs. 5,625), together 
with Rs. 41-10-8 on account of improve- 
ments. The decree should be prepared 
in conformity with O. XXXIV, Civil Pro- 
cedure Code. The plaintiff should deposit 
the mortgage-money or such amount as may 
be necessary to make up the above sum 
in addition to any sum he may have al- 
ready deposited within three months of 


this dale. The plaintiff will get his costs 
throughout. 

Currie, J —IL agree. 

D. Appeal accepted. 


PATNA HIGH COURT 
Miscellaneous Judicial Case No. 63 
. of 1930 
April 20, 1936 
Wort, Aotine C. d. 
BISHADENDU GUPTA—App ican? 
veTSUS 
H. LANGHAM REED AND OTHERS— 
Opposite PARTIES 
| Companies Act (VII of 1913), ss. 235, 227—Mis- 
feasance—Company registered and having registered 
office within jurisdiction of High Court- Directors 
except one residing in England—One director residing 
in British India but outside jurisdiction of High 
Court—Held, enquiry can be made only with respect 
to such director—International Law—J urisdiction— 
Power to serve out of jurisdiction—Limiis to. 

Au application under 8. 235, Companies Act, 
‘was made relating to payments made by some of the 
directors of a company made more than a month 
after petition for winding up was presented. The 
company was registered inthe Province and had its 
Tegistered office within the jurisdiction of 
the High Court. Some of the directors were residing 
in England and one ofthem was in another Pro- 
rae in India during the pendency of the applica- 
jon: 

Held, thatthe Court had no jurisdiction over the 
directors iesiding in England but had jurisdiction 
over persons resident in British India iegarding 
matters connected with assets of the company and a 
company over which the Court had admittedly jurisdic- 
tion. Consequently an enquiry could be directed to 
be made in respect of this director only. 

It isa principle of international law that a Court 
shall not serve its prucesses on persons outside its 
own jurisdiction and upon persons against whom, if 
an order was made, the order cannot be enforced. 
The power to serve out of the jurisdiction is entirely 
R question of statute without which there is no such 
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power. In re British Imperial Corporation (1), In re 
Busfield Whaley v. Busfield (2) and Credits Gerun- 
deuse v. Van Weede (3), relied on. 


Mr. Netai Chanura Ghosh, for the Appli- 
cant. 

Order. - This is an application under 
s. 235; Companies Act, and relates to pay- 
ments made by the directors who are 
persons named in this application on June 
24,1930; that date is rather more than a 
month after a petition for winding up had 
been presented. That petition was dated 
May 5 of the same year. There wero 
difficulties arising in the case but ultimatery 
this. Court made an order compulsorily 
winding up the company on May ll, 1931. 
It will be seen, therefore, that the pay- 
ment was made after winding up, the dute 
of the winding up dating back to the 
presentation cf the petition under the 
provisions of the Companies Act. Now 
under s. 235 this application is made and 
itis said that there has been a misappli- 
cation of the assets of the company in these 
circumstances. The Peninsular Company 
which had not been carrying on 
business for some time entered into nego- 
tiations with a firm who were the deben- 
ture-holders of the Calmoni Engineering 
Co., Ltd. = 


It is unnecessary to load the case with a 
great many facts. It is sufficient to state 


` that, as a result of those negotiations, the 


Peninsular Company were to pay something 
approaching £10,000 sterling, for the 
purchase to the Calmoni Company and 
under the agreement they were to pay 
£4,000 either as earnest money or to give 
them the right of option to purchase the 
assets of the Calmoni Engineering Co. 
It matters not whether under the contract, 
which is not before me, it was a paymeni 
01 £4,000 entitling the purchasing company 
to exercise the option of whether it was. 
the eurnest money or part payment; tue 
fact remains that the directors paid over 
this sum of money and it is in these 
circumstances thatao application is made 
under s. 235. It is a most unfortunate 
matter that every one of these directors is 
out of the jurisdiction of this Court, namely 
Mr. Languam Reed, Sir George 
Cunningham Buchanan, Mr. Charlies 
Thomson Gorden and Mr. Manu Subedar. 
All of them are actually outside the jurisdic- 
tion of this Court. ‘Lhe first three are 


‘living in England and with regard to them 
I have not 


the slightest hesitation as 


to what my order should be. ty is 


- impossible for me to hold that I can either 
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issue an order of service of the summzns 
or ny other proceeding on persons 
beyond the jurisdiction of this Court or 
beyond the jurisdiction of the Ceurts in 
British India. 

It is a principle of international law that 
a Court shall not serve its processes on 
persons outside its own jurisdiction and 
upon persons against whom, if an order 
was made, the order cannot be enforced. 
It is expressed in these. words: extra 
territorium jus decenii non paretur legis 
extra terrorum non obligant. To say that 
under certain circumstances I am to enforce 
orders against perscns out of the jurisdic- 
tion of this Court has nothing to do with 
the matter. But if the matter is entirely 
within the jurisdiction, then under certain 
conventions that judgment or order may 
be enforced ina country other than the 
country in which it is made but that is 


. an entirely different subject. As to the 


question of jurisdiction, the Code of Oivil 
Procedure is quite clear. Section 15 pro- 
vides “subject to the pecuniary or other 
limitations prescribed by any law” (and 
then it describes suits of various kinds for 
the recovery of inimovable. property, for- 
parition etc.) “shall be instituted in tke 
Jourt within the local limits of whcese 
jurisdiction the property is situate.” The 
section applies exclusively to immovable 
property. We have nothing to do with that. 
Saction 19 provides: ‘ 

‘Where a suit is for compensation for wrong done 
to the person or to movable property, if the wrong 
was done within the local limits of the jurisdiction 
of one Court and the defendant resides or carries on 
business or personally works for gain within the 
local limits of the jurisdiction of another Court, the 
suit may be instituted at the option of the plaintiff 
in either of the said Courts.” 

Section 20 provides: 

“Subject to the limitations aforesaid, every suit 
Shall be instituted in a Court within the local 
limits of whose jurisdiction the defendant resides, 
ete.” . 
Ido not propose to read the whole of 
s. 20 as itis nol suggested for one. moment 
that this case is governed by that section. 
Section 28 provides for the method of 
service out of the jurisdiction but it 
naturally assumes that it is one of those 
cases which the Court has: jurisdiction by 
reason of the subject-matter of the suit, 
over persons outsida the jurisdiction. 
Certain authorities were 1elied upon; they 
are the English cases. The first one is 
In ve British Imperial Corporation (1) in 
which an application was made to serve 
two cfficials cf the company resident in 


pad) (1877) 5 Ch, D 749) 25 W R583, 


«444; 48 


16816 
Scotland. The Vice-Chancellor, without 
stating any reasons, gave leave to serve the 
summons at Glasgow or elsewhere in .. 
tcotland. Lord Wrenbury in his book cn 
the English Ccmpany Acts mentioned this 
case without any comment but having 
stated that befcre the year 1909 the Court 
had no jurisdiction to give leave to serve 
notices of orders and other prcceedings in 
tbe winding up on persons out cf the 
jurisdiction, he points out that this applied 
only to orders and proceedings which it was 
desired to enforce and notice of an 
appointment io settle the list of con- 
tributories could be sarved out of tke 
jurisdiction. The other cases relied upon 
are in In re Busfield; Whaley v. Busfield - 
(2). In that case the question was whether 
an originating summons could be served - 
out cf the jurisdiction. Cotton, L. J. in 
confirming the judgment of Chitiy, J. made - 
this statement: 

“Service out cf the jurisdiction is an interference 
with the ordinary course of the law, for generally 
Courts exercise jurisdiction only over perscns who 
are within the territoiial limits of their jurisdiction, 
If an Act of Parliament gives them jurisdiction, ete., 
etc, such Jurisdiction is valid, but apart from s'atute- 


a Court has no power to exercise jurisdiction over . 
anyone beyond its limits.” 

l should add that Fry, L.J. in agreeing’ * 
with Cotton, L. J. made this statement: 

“I think thatthe general orders of 1883 contain 
PPR Code governing service out of jurisdic- 
ion. 

The position was this: that apart from 


` statutory rules made under the Judicature 


Act in England, there was no power to 
serve out of the jurisdiction excepting in 
so faras the Acts relating toa Chancery. 
procedure and the Common Law Procedure 
Acts gave that power. To put it in. a 
sentence and to repeat the words of“ 
Cotton, L. J. the power to serve out ofthe - 
jurisdicticn is entirely a question of statute _ 
without which there was no such power. . 
The point that the Court of Appeal was 1 
discussing was whether an originating. 
summons came within the terms or the : 
Orders of 1882, and they decided that they... 
did not. That matter was cured eventually + 
by the enactment of r.8-A of O. XI of the 
Rules of the Supreme Court in England. 
Cotton, L. J. in that case referred to the” 
decision in Credits Gerundeuse v. Van | 
Weede (3) and pointed cut that that wasa - 
cate of interpleader, and the decision of ` 
Pollock, J. might be supported cn the ~ 
ground that tLe object of service was. not 
(2) (1-86) 32 Ch, D 183; 55 LJ Oh. 467; 54L T 
220; SI W R 872, ae 
(3) T QBD: SLJ AB We: SAW Re - 
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to give jurisdiction over the party served, 
but only to give him notice of a proceed- 
ing affecting his rights. As I say Ihave 
no possible doubl as regards the directors 
in this case who reside outside British 
India. The question arises as to Manu 
Subedar who resides in Bombay. This isa 
very unfortunate pcsition in which the 
Company finds itself. Under s. 3, 
Companies Act, undoubtedly jurisdiction 
is given to the Courts in Bihar over this 
Company as the Company was registered 
in this province, or to put it more accurate- 
ly its registered office is situate in this 
province. That being so, although I am 
not deciding that question, it might be 
argued that that would exclude the jurisdic- 
tion cf the Bombay Court. Tke Company, 
thereio-e, is on the horns of a dilemma. 
The Director Mr. Subedar is not within 
the jurisdiction of this Court and tle 
Bombay Court, in the view that one might 
take of s. 3, has no jurisdiction over any 
matter relating to the Company. 

Now accepting the contention of the 
learned Advocate who appears for the 
Official Liquidator, that this is merely an 
inquiry into the conduct of the Director 
and is in the same line cf cases as theons 
to which I have just made reference and 
to which Cotton, L. J. referred and whose 
remarks Ihave repeated, s. 235 expressly 
states that the Court may on the application 
of the liquidator, or of any creditor or 
contributory, examine into the conduct of 
the direcior and compel him to repay the 
money rr restore the property, and whilst 
being quite clear as to my jurisdiction or 
want of jurisdiction to make an order 
against the three directors now residing 
in England, I find it difficult to come to 
the conclusion that Ihave no jurisdiction 
over persons resident in British India 
regarding matters connected with assets 
of the Company and a Company over which 
I have admittedly jurisdiction. In those 
circumstances I propose to allow the appti- 
cation against Mr. Subedar and make an 
erder in this form: That this Court directs 
that an enquiry be made what payments cut 
of the assets of the Company were mado 
by the Directors or any of them subsequent 
to May 5, 1930, and whether any such pay- 
mentis were properly allowed having regard 
to s 227 and s. 235, Companies Act. 
Whether any such payments are void under 
s. 227, Companies Act, and whether, if void, 
Buch sums could be re-paid by the said Mr, 
SBubedar, g 

Ko Order accordingly, 
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MACRAS HIGH GOURT 
Criminal Revision Case No. 707 
of 1936 

: _ and 
Criminal Revision Petition .No. 659 
of 1936 
January 18, 1937 
Panprana Row, J. 
In re RAMASAWMY AYYAR— 
AccUssp— PETITIONER 

Madras Town Nuisances Act III of 1839), s. 3(5) 
Causing wilful obstruction in public street— 
Nature of offence—Playing gramaphone inside shop 
—Crowd attracted outside shop—Owner of shop, 
whether commits offence~Duty of Bench Magus- 
trates, 

An offence under s. 3, sub-s. (5) of the Madras Towns 
Nuisances Act, 1889, is committed only when wilful 
obstruction is caused in any public street, road, 
thoroughfare or place of publie resort. Where a 
person played gramaphone records inside his shop 
for the benefit of prospective buyers; 

Held, that he cannot be convicted under s, 3 (5) 
even though the play had attracted a crowd in the 
street outside the shop and traffic had been ob- 
structed. 

The duty of Bench Magistrates lies in adminis- 
tering the law and in the performance of that duty 
they should not allow their minds to be diverted 
by irrelevant consideration such as want of polite- 
ness on th3 part of the accused in his behaviour 
towards the Police, 


Cr. R. P. under s3. 435 and 439 of the 
Code of Criminal Procedure, 1893, praying 
ihe High Court to revise the judgment of 
the Court of the First Class Bench Magiss 
D Madura Town, in 8.0. No. 7637 of 
1936. 


Mr.0.V. Balasusawmy, for the Petition- 
er. 
The Public Prosecutor, for the Crown. 
Order.—The petitioner in this case is a 
seller of gramophone records in Madura 
Town. He has been convicted under s. 3, 
sub-s.5 of the Town Nuisance Act of 
1889, the act alleged against him being that 
he was having some gramophone records 
played inside his shop which attracted a 
crowd in the street outside and therehy 
caused obstructicn. This statement of tho 
case is enough to show that there-can be 
no justification for the conviction. Sece 
tion 3, sub-s. 5, clearly shows that it is only 
when wilful obstruction is caused, in any 
public street, 10ad, thoroughfare or placo 
of public resort that an offence is commit- 
ted. Inthis particular case itis clear that 
there was no act done by the accused in 
any public street, road, thoroughfare or 
place of public resort. What he did was 
inside his own shop and it would also ape 
pear that he had the records played onthe 
gramophone for the benefit of a prospective 
buyer and there is nothing to show that 
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he wilfully did itin order to_cause obst- 
ruction in the street outside. In an almost 
similar case Uriminal Revision Case No. 476 
of 1935 King, J., has held that the convic- 
tion under 8.3, sub-s. 5 of the Act cannot 
stand. There the act alleged was the 
playing of gramophine music inside the 
aceused’s house attracting a ‘crowd in. the 
street in front of his house. This is a case 
in which there should have been no charge 
by the Police and certainly no conviction 

y the Magistrates. It should have been 
obvious that no offence had been committed 
‘and itis ‘astonishing to find the Police 
charging the accused and the Magistrate 
convicting the accused in respect of an 
‘ach which cannot possibly be an offence. 
The accused had dene nothing criminal and 
yet he has been harassed bya prosecution 
and a trial which underwent 5 or 7 ad- 
journments and put to considerable vexa- 
‘tion and expenses. The Magistrates have 
thought it fit to observe that the accused 
‘“eonld have politely given his name” to the 
Sub-Inspector when he , questioned him 
about the matter and “avoided all the 
sensation”. The Bench Magistrates must 
know that their duty lies in administering 
the law as it stands, and that in the per- 
formance of this duty they should not allow 
their minds to be diverted by irrelevant 
considerations such as want of politeness on 
‘the part of the accused in his behaviour 
towards. the Sub-Inspector of. Police. The 
‘case discloses a state of affairs which is 
very disquieting and it is to be hoped that 
these words of mine Will prevent such 
‘harassment of innocent persons in future. 
The conviction and the sentence are set 
aside and the accused is acquitted, the 
fine, if paid, must be refunded. — > 

A Appeal dismissed. 
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Where under an agreement, a reversioner sells his” 


interest in the estate in consideration of payment of 
an annual sum or an undertaking by him in con- 
sideration of that payment not to make a claim to 
the estate, it is an agreement dealing with a mere 
spes successionis and, therefore, unenforceable. 
Sham Sunder Lal v. Achhan Kunwar (l)ani Amrit 
Narayan Singh v. Gaya Singh (2), referred to. 
An.agreement purporting to deal with immovable 
property, is not enforceable when not in writing and’ 
registered in conformity with the provisions of the 
Transfer of Property Act, and the Registration Act. 
As a mere agreement and not as a transfer, no action 
for specific performance with regard to such an agree- 


“ment is maintainable when it is hopelessly barred 


by limitation. 

Where an arrangement is at the most an agreement 
between two members of the family to convey or relin- 
quish future reversionary rights which is unenforce- 
able and is not acted upon when succession opens 
on the death of the widow, a party is not estopped 
from bringing an action for his share of the proper- 
ty comprised therein. Shamsudin v. Abdul(4) and 
Williams v. Williams (7); distinguished, Harnath 
Koer v. Indar Bahadur Singh (5) and Ananda Mohan 
Roy v. Gour Mohan Mullik \6), referred to. 


C. A. from the original decree of the Sub- 
Judge, Saran, daied November 26, 1932. 

Mr. S. N. Dutt, for the Appellants. 

Mr. B. P. Sinha, for the Resp mdents. 

Wort, J. - This is the defendants: appeal. 
Jt arises out of an action by the plaintiff- 
respondents who being already in posses- 
sion of 5 annas interest in a property known 
as the Amnaur estate, claimed the remain- 
ing 8 annas from the defendants. Plaintiff 
No. lis the son of Tejpratap Singh. The 
contesting defendants Nos. 2 to5 are the 
transferees in respect of certain mauzas and 
mortgagees in respect of others from 
Tinkauri, defendant No. 1. The relief 
claimed in the plaint is that: $ 

“it be adjudged by the Court that properties in dis- 
pute by virtue of the family arrangement mention- 
ed... . belong to the plaintiff, and defendant No, 1 
has no right or title or subsieting right or title to 
any portion of the estate.” i 
and there was also a claim for possession. 
One Krishna Bahadur Singh was the last 
male holder and proprietor of the estate, 
apart from the par.ies to this action. He 
died on October ‘17, 1898, leaving him sur- 
viving his widow Bahuria Devapati Kuer 
only, there being no issue of the marriage, 
After Krishna Bahadur Singh's death De- 
vapati Kuer went into possession of the 
estate. It is not disputed that on her death 
Tejpratap Singh, the father of the plaintiff, 
and Tinkauri Singh, defendant No. 1 be- 
came entitled to the estate to the extent of 
8 annaseach. The claim put forward by 
plaintiff is (without going into details at the 
moment) that the defendant.agreed, in con- 
sideration of a payment to him by Tej- 
pratap Singh of the sum of Rs. 2,400 per 
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annum, to make no claim to the estate on the 
death of the widow. lt will be necessary to 
consider later, in some detail, the actual terms 
of the agreement in so far asthey have 
been proved in this case. The agreement 
is alleged to have been made in the follow- 
Ing circumstances. In the first place from 
the genealogical table attached to the plaint 
(which is admitted by the defendants), it 
will be seen that ihe common ancestor of 
Tejpratap and Tinkauri was one Dalip 
Singh. By the second wife of Dalip Singh 
there were four sons. Tinkauri is the 
great grandson of the second of these sons 
Debidut Singh, and Tejpratap is the great- 
grandson of the fourth of these sons, Kashi- 
dut Singh. 

Krishna Buhadur Singh having died in 
October 1893 as already stated, in Janu- 
ary 1899, his widow Bahuria Devapati Kuer 
propounded a will under which she was to 
have an absolute estate in the property in 
dispute. Ultimately this will was found to 
be a forgery. Another will was propound- 
ed by one Motiraj Kuer as guardian of her 
son Harmadho Prasad Singh. Harmadho, 
it may be stated, descended trom the yuung- 
est of tLe:four sons of Dalip singh to 
whom [ have referred, and was the nephew 
of Tejpratap Singh. The petition of Moti- 
raj Kuer was dated January 6, 1899. To 
the petition of Bahuria Devapati Kuer, 
five persons filed caveats: ‘Tejpralap Singh, 
Tinkauri Singh, Musammat Motiraj Kuer, 
Raghubar Singh and Dund Bahadur Singh, 
The case of the plaintiff is that his father 
Tejpratap was comparatively well otf, where- 
as linkauri was a schcolmaster in receipt of 
avery small salary, and being poor was 
unable or unwilling to jeopardize ‘such 
property as he possessed by fighting the 
litigation in connection with the will, and 
therefore made the agreement alleged. It 


is said by the plaintiff as an explanation of 


the appearance of Tinkaur’s name in many 
of the proceedings in the litigation follow- 
Ing upon the death of Krisnna Bahadur, 
that the agreement between the parties was 
that Tinkauri should lend his’ name, al- 
though taking no active part in the pro- 
ceeding:. lixactly what were the terms of 
the agreement relied ‘upon by the plaintiff 
as the basis of this action it is difficult 
to state. Itis set out in para. 3 and again 
referred to in para. 9 of the plaint. The 
substance is that inthe circumstances to 
which I have referred Tinkauri was not 


to spend any money: on the litigation but , 


the expenses were to be borne entirely by 
Tejpratap; that Tejpratap would protect 
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Tinkauri in Court in proceedings which 
the lady propounding tha will might take 
against him; that Tinkauri would be reim- 
bursed if his properties were in any way 
affected on account of the litigation; but 
that the fruits of the litigation with the 
widow would go entirely to Tejpratap Singh. 
Jt was agreed that if the litigation turned 
out successfully, the monetary allowance to 
be made to Tinkauri would be Rs. 2,400 
per annum. The reference to the agree- 
ment in para. 9 is that Tinkauri would have 
nothing to do with the expenses of the litiga- 
tion and that there was a corresponding 
agreement that he should have no interest 
in the estate other than the allowance re- 
ferred to. This agreement is described 
by the plaintiff, as we have seen in the 
relief portion of his plaint, as a family 
arrangement. 

Taere were at least five persoas wio pal 
forward by their opposition to the will 
some sort of claim or interest in the estate. 
It is, parhaps, material to repeat what I 
have said already that the admitted posi- 
tion was that Tejpratap and Tinkauri were 
the reversioners to the extent of 8 annas 
each and thak other parties, excepting soa 
far as they may have been members ofa 
joint family of which Tejpratap was the 
head, had no interest in the estate. The 
learned Judge in the Court below has 
come to the conclusion that the agree- 
ment was made and that the parties hav- 
ing now acted upon it, Tinkauri is estop- 
ped from claiming a-share in the estate. 
Tejpratap is dead and the oral evidence 
which has bsen accepted by the Judge, 
is, in so far as the plaintiff is con- 
cerned, evidence of persons who attempt 
to prove that they were present when 
this agreement was entered into, The 
evidence on the part of the defendant is of 
course a denial that any sucu agreement 
was arrived at. The Judge has pointed 
out inthe course of his judgment that the 
oral evidence is open to criticism, but there 
ate certain circumstances to which he 
refers which in his opinion corroborate 
the storyofthe plaintiff. So far as the 
credibility of the witnesses is concerned, 
the Judge has definitely come to the con- 
clusion that Tinkauri is an unreliable 
witness—unrealiable that is to say in 
material particulars. More especially 
does he criticise Tinkauri in his statement 
as to the expenditure which he alleges he 
made in thecourse of the litigation and 
in payment of a part of a decree which the 
M4sammat obtained agains! the parties ip, 
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execution of a decree for costs. J agree 
with thé learned.Judge in the Court below 
that the oral evidence is open to the most 
serious criticism and the circumstances 
upon which the respective parties rely to 
corroborate their own evidence suffers in 
many instances from the infirmity of being 
equivocal. , Documents are relied upon by 
both parties, in many cases for the pur- 
pose of contradicting the statements of 
witnesses and in a very large number of 


-instances, in ‘the majcrity I might say, 


the apparent contradictions have nct been 
expressly put to the witness whom it is 
‘sought to contradict. In my opinion the 
adoption ofthis procedure is very often 
deliberate, it being wrongly supposed that 
the party has a greater scope in his argu- 
ment in a Oourt of appeal. 

In so faras the witnesses have had no 
opportunity to give an explanation of 
apparent contradictions, the documents 
relied upon, in my opinion, are cf no avail 
tothe party relying upon ihem. The 
most serious comment in the first place is 
that thie alleged agreement, dealing as it 
did with a property of considerable value, 
was nol put into writing. The estate is 
alleged to be of the value of several lakhs of 
rupees. Before dealing with the oral 
evidence and the arguments onthe part of 
the respective parties, certain facts regard- 
ing this litigation had better be stated. 
On April 26,1899, the probate proceedings 
of Devapati Kuer were compromised. On 
the same day the application for probate of 
the other will by Motiraj Kuer was also 
settled. All the parties who had entered 
caveats were parties to the compromise of 
Devapati Kuer's petition. The substance 
of the compromise was that she gave up her 
claim under the will. On September 7, 
1699, DeVapati Kuer filed a review petition 
making certain allegations as regards the 
compromise.- This was opposed ‘by ‘Tejpra- 
tap and Tinkauri,and on June 16, 1900, 
the application was dismissed. Then on 
November 16 of the following year Deva- 
pati Kuer broughta suit to set aside the 
compromise, which action succeeded and 
on February 28, 1903, the decree in the 
compromise was: set aside. In 1905 the 
appeal to the High Court was dismissed and 
then Devapati', Kuer put in execution a 
decree for costs amounting to approximate- 
ly Rs. 6,000. . Ten years later, that is in 
1915, Devapati Kuer revived the probate 


proceedings, but the Oourt pronounced: 


against the will, and by a judgment dated 


May #4, 1916, pame to the conclusion that, 
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the will propounded was a forgery. An 
appeal tothe High Court also failed. On 
September 20, 1922, Devapati Kuer died.. 

The parties rely in support of, their 
respective cases upon the circimstances 
which existed and the events which ' took 
piace after the death of Krishna Bahadur 
Singh. The pluintiffs more . particularly 
rely in support of their case, that such an 
agreement was in fact made that, all the 
expendittre incurred during the litigation 
referred to above was met by Tejpratap. 
It is also contended that after tLe, death 
ofthe widow Tejpratap went into exclu- 
sive possession as the Judge in the Court 
below has held. This matter will be 
referred to in greater detail later. (His 
Lordship then considered the oral evidence 
and proceeded.) It is not disputed that 
the agreement alleged in the plaint is 
unenforceable. Ifit be taken to be an 
agreement by which Tinkauzi sold his 8 
annas interest in the estale in considera- 
tion of a payment of Rs. 2,400 per annum, 
or an und-rtaking by him in consideration 
of that payment not to make a:¢laim to the 
estate, it was an agreement dealing with 
a mere spes successionis and theref.re 
unenforceable: sees.6, Transfer Property 
Act, also the decision in Sham Sunder Lal 
v. Achhan Kunwar (1) and Amrit Narayan 
Singh v. Gaya Singh (2) at p. 29%. 
Again as it was an agreement purport- 
ing to deal with immovable property, 
it is not enforceable not being in writ- 
ing registered in conformity with the 
provisions of the Transfer of Property Act 
and the Registration Act. As a mere 
agreement and not a3 a transfer, no ace 
tion for specific performance with regard 
to. such an agreement is maintainable as 
it is- hopelessly barred by limitation. If 
the matter ended there, it is not sericusly 
contended by the respondents that the 
present action could be maintained.cor that 
the defendant was estopped as the learned 
Judge has held him to be. ; ` 

It was in those circumstances that 
Mr. Sinha was forced into contending’ that, 
either the agreement of 1899 implemented 
in 1922 or a new agreement of 1922 upon 
which the parties went into possession, 
was in the nature of a family arranges 
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ment and that having been acted upon 
by the defendant, he was estopped as the 
learned Judge has keld him to be. Mere 
estoppel would not assist the plaintiffs; 
the defendant wouid be estopped from 
asserting that no agreement had been made. 
But even if such an agreement is proved, 
lt is unenforceable as I have stated. It can- 
not be said to be a family arrangement as 
many of the conditions of a family arrange- 
ment are absent. At most it was an arrange- 
ment made between two out of a large 
number of contesting members of a family, 
not for the purpose of setiling a family 
dispute but rather to facilitate the fighting 
ont of a family dispute by some members 
who are now admittedly entitled to the pro- 
perty, against those who were at that time 
making claims to shares in that property. 
Had Tejpratap gone into possession of the 
whole estate in pursuance of an arrange- 
ment arrived ‘at by all the contesting 
members including the widow, the position 
might have been as the Judge has held. 
Incidentally the position which Mr. Sinha 
now takes up that it was a new agreement 
entered into in 1922, is quite un enable, 
as the evidence of what took pl.ce at the 
sradh ceremony is against the contention 
that any new arrangement wis made at 
that time. The question of possession in 
pursuance of the agréement, alleged to have 
been affirmed in 1922, becomes of the 
utm st importance as it is upon that footing 
that the respondents support their case. 
They contend that whether there was an 
agreement of 1899 ora new agreement of 
1922, the parties having acted upon it the 
question cannot now be re-opened. 


The widow died as we know in Septem- 


ber 1922. There was another person who 
was contesting his’ right to this property 


and that was Dund Bahadur Singh, one of ' 
tha descendants of Babu Dalip Singh by’ 


his first wife. He made a claim to have 


his name registered with one Harihar’ 


Prasad Singh to three-fifths share of Tauzi 
No. 331], a part of the estate which 
Devapati Kuer had left. He had applied 
in the Land Registration Department, and 
in the early months of 1923, his case was 
Pending in that Court. It was finally dis- 
posed of on June 4, 1923, against him. It 
cannot be disputed that ‘Tejpratap and 
Tinkauri joined forces to ight Dund Baha- 
dur; but immediately the latter’s case was 
disposed of, the controversy between the 
parties to this litigation commenced. Tin- 
kauri made his application to the Land 
Registration Department with regard to 
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eleven mahals and on March 31, of the 
following year it was ordered that Tinkauri 
and Tejpratap should have their names 
recorded jointly. But the plaintifs case is 
that he was in exclusive possession, and 
in support of that case he produced a large 
number of receipts showing payment of 
rent to him by the thicadars who were 
in possession of the greater part of the 
estate. That he was collecting rents from 
the thicadars is supported to some extent 
by the contention of. Tinkauri, that the 
thicadars were in collusion with Tejpratap. 
Tinkauri supported his case by the pro- 
duction of a number of rent receipts showing 
payment of rent to him with regard to a 
very small part of the estate by one sultivat- 
ing tenant. ` 

But that this does not conclude the 
matter is, I think, shown bythe statements 
which Tejpratap made whilst contesting 
Dund Bahadurs application to have his 
name registered with regard to eleven 
mahals. He there stated as we hive seen 
that he and Tinkauri had been in p3ssession 
of the entire estate since the death of the 
widow. The.statement made by Tejpratap 
is not the only matter which supports the 
plaintifs’ contention that Tejpratap was not 
in exclusive Possession after the death of 
the widow. In an action brought by Tin- 
kauri against Hira Prasad and Tejoratap 
(judgment whereof was given on Decem- 
ber 22, 1926) Tinkauri recovered from 
Tejpratap the sum of Rs. 4,579-8-6 as rent 
for the years 1330, 1331 and 1332 Faslis, 
i. e. 1923, 1924 and 1925. Now the agri- 
cultural year for 1330 would start in Sep- 
tember 1922, the month of the death of the 
widow. Thisclaim represented Tinkauri's 8 
annas share in the rent collected by Tejpra- 
tap from the thicadars. The action was 
brought against the thicadars and against 
Tejpratap, Tinkauri seeking to recover the 
amount claimed from the thicadars or in 
the alternative from Tejpratap. As Taj- 
pratap had been collecting the rent from 
the thicadars judgment was obtained against 
him. There’ are several comments to be 
made with regard to this action. ‘A com- 
plete defence to the plaintiffs’ claim would 
have been the alleged agreement, but no 
such suggestion was made by way of defence. 
Tha respondents endeavoured to explain 
the judgment and the absence of this de- 
fence on the footing that it was barred by 
s. 60, Bangal Tenancy Act. Whatever 
might have been the effect of that section 
on the d2fence of the thicadars, it had no 
applicatiog to tha case of Tejpratap. Al» 
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though it is a common practice not to go 
into questions of what are called title in 
rent cases, the action could not be described 


as an action for rent as against Tejpratap; 


and, had the issue been raised, the Court 
would have been bound to-decide the point. 
As the Judge trying the suit was a Sub- 
ordinate Judge who would have the juris- 
diction in-this case, it is difficult to see 
what answer there is ta the appellants’ 
ecntention that this case is concluded as res 
poe In any event it seems to me to 
ve conclusive on one point and that is that 
Tejpratap was not allowed to go into un- 
disputed possession of the 
annas of the estate. 

The position seems to be this. The 
arrangement of 1899 was at the most an 
agreement “between two members of the 
family which is unenforceable. Whether 
the evidence as regards the happenings at 
the: sradh -ceremony is evidence of a new 
agreement ‘arrived at then or evidence of 
an affirmation’ of the old is immaterial, as 
it is clear in my judgment that the parties 
did not act’ upcn the agreement, that ig 
to say, at the first possible moment, after 
the dispute -with Dund Bahadur had been 
settled, the dispute between Tejpratap and 
Tirkauri arose. Mr. Sinha has relied upon 
the case in Kanhai Lal v. Brijlal (3) but 
that case bears no resemblance to the one 
before us. It was a case in which members 
of a family disputed thë right of a Hindu 
widow tó succeed to a certain property. 
The plaintiff in the action before their 
Lordships of the Judicial Committee of the 
Privy ‘Council’ had been a party to the. 
compromise by which the estate had been 
divided’ between the contesting members 
of tke family. Although the’ plaintiff did 
not ‘actually go into possession of any 
portion of the estate, he was reccgnized 
as the ddopted son of a deceased uncle 
and ‘at, a Jaler stage went into possession 
of the property of that uncle which had 
been” allotted to his” widow under the 
arrangement.” Some 14 years after the 
arrangement ‘an action was brought claim- 
ing the property. `` ` i 

In the argument before their Lordships 
of the Judicial Ccmmutee cf the brivy 
Coniicil Sumsuddin v. Abdul (4) was relied 


upon; but Sir John Edge, delivering the’ 


opinion of. tLe Judicial Ccmmittee of the 
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Privy Council stated that that decision had 
no bearing on the case before the Board 
as there was no questicn in the case before 
the Board of a conveyance of any future 
right or expectancy or of an agreement to 
convey any future right or expectancy or 
any. agreement to relinquish, any future 
tight or expectancy. The question was 
whether the plaintiff did, by.his acts in 
the ccmpr mise, debar Limself frem claim- 
ing <s a reversioner. TLe Court decided 
that he was now estopped and his actin 
failed. That case is distinguishable frcm 
the present for the reasons which I have 
already given. Here tke plaintiffs are seeks, 
ing toenforce an agreement, either an agree- 
ment 10 convey oran agreement torelinguish, 
the future right, which agreement wes 
nct acted upon when the succession 
opened on the death of the widow. The. 
cases in Harnath Kuer v. Indar Bahadur 
Singh (5) and Ananda Mohan Roy v. Gour, 
Mohan Mullick (6) were referred to by the 
appellanis, Those cases are not strictly in 
point excepting so far as the la ter restated 
the proposition laid down in the former case, 
that an expectancy isnot an inlerest c..pa- 
ble of transfer. Mr. Sinha has also relied 
upon a number of English cases including 
Williams v. Willidins (7). That case, how- 
over, bears no resemblance to the present. 
The learned Lord Chancellor delivering ibe 
judgment there stated that. not only the 
two brothers kad been parties to the divi», 
sion of the property there in dispute 
but the widowalso, and an agreement which 
had been acted upon for a long number 
of years could not be disturbed. In my judg“, 
ment even if it be held that an agreement 
was arrived at between Tejpratap and: 
Tinkauri, either in 1899 or in 1922, it is, 
an agreement which cannot be enforced, 
and, as tke parties did nct go into 
possession on the footing of the arranger 
ment, thé defendant is not estopped in this 
action. f ; 

There was another matter relied upon 
by the appellants. The plaintiff-respcndent 
in this appeal compromised with defendant 
No. 1. By ‘this ecmprcmise Tinkauri’s 
right to 8 annas in the property in dispute 
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is admitted. Itis contended therefore that 
“as Tinkauri’s right is reesgnized the cəm- 
‘promise in effect admits ths title of defen- 
danis Nos. 2 to 5 as assignees of Tiakauri. 
The answer in my opinion is that there is 
n> admissionin the compromise (hat the 
agreement alleged in the action was not 
made. The title of defendants Nos. 2to 5 
depends upon the fajlure of the plaintiff 
to establish the agreement, whereas the 
title of defendant No.-1-is now based on 
the agreement of comprem’se. However, for 
the reasons already g ven, the appe.l suc- 
ceeds and the  pliintiffs’ claim is 
dismissed as against these appellants with 
costs throughout. 

Dhavle, J—I agree. Tho terms of the 
-family arrangement under which the plain- 
‘tiffs claim the moiety of the Amnaur 
estate thatia default of such an arrangement 
it undoubtedly fell to Tinkauri’s share on 
the death of the Bahnria (Devapati Koer) 
have not been given with any precision 
either in the plaint or in the evidence. 
-Paragraph 4 of the plaint speaks of Tej- 
pratap causing a house to be built for 
Tinkauri “on account of proximity of 
mutual relvionship caused by the family 
settlement,” set outin the previous para- 
graph. It has been found by tke lower 
Court that Tinkauri’s story of how his 
hoasé s.ands on apiece of land which ha 
obtained by exchange from Tejpratsp is 
a myth and that the plaintiffs’ cose in 
this connection is nearer the truth. ‘This 
finding rests on good evidences and cannot 
be objected. But Mr. Dutt for the appel- 
lants has argued that providing Tinkauri 
with a house on Tejpratap’s land was 
no part of the famiy  seltlement. The 
circumstance is small in itself, but the 
argument has been rendered possibe by 
the failure of the plaintiffs to set out ths 
family settlement fully in "para. 3 of the 
plaint, so much so that we have to turn 
to para. 9 to fird out what it was that 
Tinkauri agreed to do in return for Tej- 
pratap carrying cn the litigation with 
the Bahuriaon behalf of both of them, 
namely : 

“to have no interest in the estate loft by Babu 
Krishna Bahadur Singh cxe3ps the allowanc2 of 
Rs. 2,400 a year.” 

In his deposition Harmadzo Prasad says 
that according to the agreement 

“the entire estate would belong to Babu Tejpratap 
and he (Babu Tinkauri) would get an allowance 
of Rs. 200 per month,” 

Toe difference between Tinkauri 1,04 
claiming the catale and tae whole estate 
belonging ta Tejpratap is perhaps 
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and Tejpratap’s interpre- 


unintended, 
that term of the agreement 


tation of 


‘of family arrangement as given by Har- 
‘madho in connec:ion with what in para. 14 


of the plaint is treated as the re- 
afirmation and ratification of the agree- 
ment on the occasion of the sradh of the 
Bahuria ig that Linkauri relinquished the 
estate in Tejpratap's favour at the time 
of the original agreement. The effect of 


‘such an agreement—involving a relinquish- 


ment in praesenti by reversioner before 
his interest in the eslats had become 
emerete by reason of the death of the 
Bahuria—will be dealt with later. The 
plaint does not state the month in wh ch the 
agreement was made. In his depositicn 
in the land registration proceedings of 
Tinkauri, Tejpratap placed it in Aghan 
or Pus (corresponding roughly to December 
or January) of 1899, while Harmadho in 
his deposition places it in “Falgoon 1803 
(while the first probate case was going 
oni.” Ocmment has been made on this 
discrepancy, but it has to be remember- 
ed that Tejpratap was only roughly 
giving the month about 25 years after 
the event and was not further cross- 
examined on the point. Mr. Dutt has not 
been able to show us that there was such 
effective cross-examination of Harmadho 
on this point as to support the contention 
advanced before us on the ground that 
even by Fulgoon 1306 Tinkauri had had tco 
little to do in the proceedings to find the 
expenditure beyond his means £o as to 
make it likely that he would speak to Te)- 
pratap and enter into an agreement with 
him as alleged by the plaintiffs. Tne 
learned Subordinate Judge has acecpted 
‘the explination given on behalf of the 
plaintiffs for the agreement not being in 
writing, This explanation is that Tej- 
pratap’s case as regards the genealogy 
would have been considerably weakened if 
Tinkauri had ostensibly given up the fight 
wiih the Bahuria who had set up a will to 
keep oul the agnates, and with Dund Baha- 
dur wo claimed to be no further removed 
frm Krishna Bahadur than Tinkavuri and 
Tejpratap, or if Tinkauri had executed 
any agreement retiring in favour of Tej- 
pratap. (His Lordship then discussed the 
evidence and proceeded.) The learned 
Subordinate Judge has held that the agree- 


ment is legally enforceable because | 

“defeniait No, 1 having agreed not to claim any 
shaye in the estate if a certain „course of conduct 
was adopted by Tejpratap which Tejpratap dil 
adopt, hela now estopped from claiming n share in the 
gatate.” 
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‘This, however, is not the estoppel of 
8.115, Evidence Act, which requires re- 
presentation of an existing fact as dis- 
tinguished from g statement of something 
which the party does cr dees not intend to 
do. Tinkauri’s agreeing not to claim a 
share in the estate or relinquishing his share 
in favour of Tejpratap can only be regurd- 
ed as aterm in a contract between the 
parties. He had, however, at that time 
nothing beyond a spes successionis in the 
cstate which the Bahurja was to hold for 

, her life; he had nothing to assign or to re- 
linquish or even to transmit to his heirs— 
no “right which could form the subject of 
bargain": Amrit Narayan Singh v. Gaya 
Singh (2). Ifit meant a transfer cr relin- 
quisLment in presenti the agreement was 
void. Even as a bargain de futuro a 
transfer or relinquishment to be effected 
after the estate fell in it was void: Ananda 
Mohan Roy V, Gour Mohan Mullik (6). Mr. 
Sinha has cited Moti Shah v, Gandharp 

. Singh (8), in support of the contention that 
notwithstanding the jnalienability of the 

< spes successionis, there may be an estoppel 
against a Hindu reversioner when the guc- 

-cession (pens cn the death of the widow 
who elds for life. But as was esplained 
in Fateh Singh v. Thakur Rukmini Rawanji 
Maharaj (9), the grund cn which a re- 
versicner may be precluded from assailing 
an alienation made by a widow is not estop- 
pel but that something might have been 
done by him cven before the succession 
opens which amounts to “an actual election 
to hold the deed good.” We are not ccn- 
cerned in ihe present case with any aliena- 
tion by a Hindu widow and in election by 
the reversioner to hold it gcod. Mr. Sinha 
has urged that the agreement may be sup- 
ported as a family arrangement to save the 
estate from going out ofthe family. But 
Dunda Singh who like Tejpratap and 
Tinkauri set up a claim to the estate of the 
probate Case; was also an agnate, claiming 
at that time tu be no further removed from 
the common ancestor than Tejpratap and 
Tinkauri, though it has since been found 
that he was one degree further removed 
and, ke was not a party to the 80: called 
family arrangement. TLe Bahuria who had 
possession of tLe estate was also left out 
Mr. Sinha has urged that the compromise 
in tLe first prebate case to which the 
Bahuria, Harmadho, Tejpratap and Tin- 


(8) 48_A 637; 96 Ind. Cas, 595; ee ee 
24 AL 873. A SANGAN TIE, 

(9) 45 A 339; 72 Ind, Cas, 8; AT 
QL AL J 235.’ ; ATR 1923 AN. 387; 
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kauri were parties, was a part of the same 
transaction as the agreement between Tej- 
pratap and Tinkauri now.in question. But 
Dunda is still left out, and the agreement 


between Tejpratap and Tinkauri is clearly - 


a different transaction altogether frum the 
compromise. The essence of the agreement 
wes to fight the Bakuria and Dunda in order 
to keep the estate for Tejpratap and 
Tinkauri, or rather for Tejpratap alone 
subject b, his paying Rs. 200 per month to 
Tinkauri and Tejpratap and Tinksuri 
were not only not in pcssession of the 
estate, but did not even have any in- 
terest. in it to bargain with. Mr. 
Sinha has referred to Kanhai Lal v. Brij 
Lal (3) and Ramgowda Annagowda v. 
Bhausaheb (10), as instances where rever- 
sioners on their succession were held to he 
precluded from claiming by reason of 
family arrangement before the succession 
opened, but in these cases there were actual 
dispositions of the family property, of which 
the reversioners had had the benefit fora 
number of years. ; 

In the present case the agreement be- 
tween Tinkauri and Tejpratap did not 
deal with the Amnaur estalé at all and 
was nomcre than an attempt to bargain 
with Tinkauri’s spes successionis. lt ig 
not altcgether clear frem the judgment of 
the Jearned Subordinate Judge whether it 
was the agreement of 1599 by itself or that 
agreement as re-affirmed in 1922 that he 
ecnsidered enforceable cn the grourd of 
estoppel. At the time of the sc-called 
reaffirmation the Amnaur estate was. 
vested in Tejpratap and Tinkauri. They 
could now have entered into an agreement 
under which Tejpratap was to keep the 
entire estate and Tinkauri was to receive 
from him Rs. 2CO per month for life, which 
would mean a transfer of Tinkauri’s moiety 
of the estate to Tejpratap for an annuity 
of Rs. £00a month. But it was not the case 
of the plaintiffs that such a new agreement 
was made in 1922. They claimed Tin- 
kauri’s moiety on the basis of the agreement 
of 1899 as re-affirmed in 1922. The agree- 
ment of 1899 was, however, as I have al- 
ready shown, void and would remain so 
notwithstanding Tinkauri saying in effect 
that he would adhere to it. 

It was for this reascn that Mr. Sicha 
urged thatthe transactiin of 1922 should 
be treated and upheld as a new family 


(10) 52 B1; 105 Ind. Cas. 708; A I R 1927 P C 227; 
51 1A 396; 53M LJ 350;460 LJ 267; 40 WN 
876; 39M L T 230; (1927) M W N 736; 29Bom.L R 
1380; 32 O WN 88; 27 L W 140 (F 0). A 
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arrangement. But that transaction was 
very different from afamily settlement of 
the usual type in which there is no transfer 
of title involved but each party takes a 
share by virtue of an antecedent title which 
is to that extentand by way of settlemeat 
admitted by the other parties. That there 
was no dispute ging on between Tej- 
pratap and Tinkauri would not preclude a 
family arrangement in 1922 between them: 
Williams v. Williams (7), and if they 
did arrive at a family arrangement, the 
Couit willn t gointo such questions as, for 
example, inadequacy of considerativn. But if 
Tinkauti had agrecd in 1922, after a moiety 
of tLe estate had vested in him, to relinquish 
it in favour of Tejpratap for an annuity of 
Rs. 200 a month, the mere fact that they 
were descendants equally removed from a 
common ancestor and thus owners of the 
Amnaur estate would not enable them effec- 
tively to bring about that relinquishment 
without a registered deed. A mere oral 
agreement would not by itself suffice to pass 
or extinguish Tinkauri’s title (though the 
position might be different if the agreement 
were acted upon for a sufficiently long time), 
and if Tinkauri 1es.led from the agreement 
in 1923 as is the plaintiffs’ case, they would 
have to enforce it by suing within the period 
of limitation to establish their title. But ihe 
present suit was instituted in 1923 and cn 
the footing that the family arrangement 
entitled the plaintiffs to Tinkauri’s moiety. 
Not’ only would the transaction of 1922, 
such as it was, thus fail to operate in law 
a8 an actual transfer or relinquishment of 
Tinkauri’s title, but it is difficult to feel 
satisfied that it w. s acted upon, 

The learned Subordinate Judgeno doubt 
finds that irom the death of the Bubhuria in 
September 1922 to the dismissal by the 
Collector (on appeal) cf Dund Bahadurs 
application for registration in the Land 
Registration Department in June 1923, Tej- 
pratap remained in sole p:ssession of the 
estate. But throughout that period Tej- 
pratap’s own case in the Courts was that he 
and ‘Tinkauri were in joint possession 
though the management was solely in his 
hands. The learned Subordinate Judge 
discounts thiscircumstance on the ground 
that it was still essential for Tejpratap 
“to keep Tinkauri in toe” lest his genealo- 
gical table be discredited. He has, however, 
not taken notice of the fact that in a number 
of suits broughtin 1925 against tenants for 
arrears of rent from 1830 onwards ‘Tinkauri 
obtained decrees for his. share. im ihe pre- 
sence of “Tejpratap ‘as’ a second party 
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defendant. Tejpratap appears to have 
allowed these decrees to be passed in his 
absence, but in the suit by Hira Prasad 
(judgment, Ex. A B), where a decree was 
passed against the tenant and also a decree 
against Tejpratap fcr the portion of the 
rent collected by him in excess of his share, 
the first two plaintiffs in .the present suit 
appealed to the District Judge and also to 
the High Court without contesting Tin- 
kauri's title to a moiety. The suit was tried 
by a Subordinate Judge whose decision on 
the question of title as between Tinkauri 
and Tejpratap would, I take it, be ses 
judicata in later proceedings, though the 
point was apparently not raised below. 
One of the issues framed in that suit was 
whetaer the plaintiff (Tinkauri) was entitled 
to recover any rent in respect of his share, 
and the finding was that he and Tej- 
pratap, defendant No. ?, were entitled to 
a moiety each. Mr, Sinha has endeavoured 
to get rid of the force of this decision by 
urging that under s. 60, Bengal 1! enancy 
Act, Tejpratap, no less than the tenant- 
defendant, had no defence to the suit. 
But s. 60, Bengal Tenancy Act, had no 
application so far as Tejpratap was concern- 
ed, as Jwala Prasad, J. observed in his 
judgment (my learned brother concurring ): 

“The suis is not a suit for rent against defand- 
ant No.Z but an ordinary suit against a cs-sharer 
fur disgorging the money received by him which 
was dus ts anuthar co-sharer.” 


Tejpratap and after him the plaintiifs 
had a compete defence to the suit in the 
title they now allege, buat failed to advance 
it, and Tinkauri gob his decree against the 
tenant and Tejpratap, both on a title 
whieh was not denied and possession which 
alone wis denied. As this and other rent 
decrees cf the period are based on Tin- 
kauri’s possession from th; beginning of 
ihe agricultural year 1430, it is impossible 
now tə hold that Tejpratap came into ac- 
tual posse:sion of Tinkauri’s moiety in the 
mauzas to wWuich these rent suits relate 
from tha deatn of the Bahuria which oc- 
curred about a fortnight after the beginn- 
ingof that year. As regards the other 
part of the family arrangement under con- 
sideration, namely, the paymentof an al- 
lowance of Rs. 200 a month, the learned 
Subordinate Judge has recurded no find- 
ing, even though the plaintiffs obtained a 
revisional order from the High Court enabl- 
ing them to amend the plaint by an addi- 
tion to theend of para. 14 that payments 
were made from time to time in accord- 
ance: with the family arrangementa and 
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recalled Harmadho (P. W. No. 28) and 
Jagannath Tewari (P. W, No. 12) to give 
evidence on the point. Unlike ihe oral 
évidence previously recorded, this evidence 
was taken down by the Subordinate Judge 
whose judgmcnt is under appeal. He has 
nevertheless not taken any notice of it, 
and itis p-ssible that he was not imipress- 
ed byit. The evidenceis manifestly none 
ofthe best. Harmadho speaks of two of 
the payments as being made in his pre- 
sence, but these are payments of Rs. 402 
and Rs. 75,amounts which béar no recog- 
nizable frelatioa to, maintenance at: the 
agreed rate. Jagannath speaks of one pay- 
ment of Rs. 200 between those two pay- 
ments and there aretwo other entries found 
in the abstract, Ex. 50, proved by Har- 
madho as in the handwriting of Paspat Lal, 
P. W. No. 37 (who was not recalled on the 
ground of illness), which could obviously 
have been supported by much better evi- 
dence than was actually adduced ; the later 


of these two entries is dated Asin 1331. 


(October 1923) and though Mr. Dutt may 
be right in saving that the payment must 
actually have been made earlier (before 
the rupture of June 1923), Tinkauri's re- 
ceipt which is referred to in the entry, 
has not been produced. None of these 
payments was put to Tinkauri, and if any 
money was paid to him, this is by no 
means inconsistent with his title to the 
moiety, the management being admiitedly 
in the hand’ of Tejpratap. My conclu- 
sion is that even if the transaction or talk 
of 1922 which is put forward in the plaint 
as a reaffirming and ratifying of the 
agreement of 1899 be regarded asa new 
family arrangement, tle plaintiffs have 
failed to establich that it was acted upon 
atall: There was an open rupture with 
Tinkauri as soon as the contest with Dund 
Bahadur was over, but even during the 
six or eight months when Dund Bahadur’s 
application for registration was being con- 
tested by Tejpratap, Tejpratap's exclu- 
sive possession is contra-indicated if not 
definitely disproved, nor is the receipt of 
Rs. 200 a month brought home to Tinkauri. 
It follows that Tinkauri'’s title ‘to the 
moiety has not actually passed to the 


plaintifs, and that baving allowed the pe- 


riod of limitation fur a. suit for specific 
performance (even as ofa new arrange- 
ment of 1922) to elapse, they cannot now 
recover either on the basis of the agree- 


ment of 1899 as re-affirmed in 1922, or on- 
the basis ofa new family arrangement’ 


made in 1922, For this reason the suit 


ought to have been dismissed as against 
these appellants and the appeal succeeds. 
Mr. Dutt aleo urged that the lower Court 
ought not to have proceeded even‘ as 
against the appellants to pronounce upon 
the agreement set up bythe plaintiffs after. 
the ccmpromise by which they recognized’ 
the title of Tinkauri to amoiety in seve- 
ral mauzas of theestate. But the plaint= 
iffs had sued to recover possession from the 
appellants on the ground that Tinkauri 


could convey nothing to them by yreascn ` 


of his rgreement with Tejpratap. The 
compromise Fetween the plaintiffs and 
Tinkauri does not negative this agreement. 
Nor were the appellants parties to that 
compromise. It was thus still in issue as 
between the plaintiffs’ and ‘the appellants 
whether Tinkauri had any title left after 
the alleged agreement with Tejpratap 
to convey to tke appellants. Appellants’ 
rights as against Tinkauri after the com- 
promise in this suit were not the subject- 
matter of the suit. There was also another 
reason why the compromise did not mean 
the end of the suit as against the appel-. 
lants. Their mortgages, we understand, 
are not confined to the villages in which 
Tinkanri gets a share under the compro- 
mise but extend also to villages whclly 


allotted to the plaintiffs. It was thus neces- ` 


sary to go into the question of the agree- 
ment of 1899 in spite cf the plaintiffs’ com- 
promise with Tinkauri. 

N. Appeal allewed.. 
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K. S. Moulvi MOHAMMAD HASAN — 
f PLAINTIFE— APPELLANT 
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“ Babu GAJADHAR PRASAD AND OTHERS— 


DEFENDANTS— RESPONDENTS 
Elections — U. Electoral Rules, | 1926; 
Sch. II, rr. 2, —~Interpretation—Qualifications for 
election—Condition of payment of land revenue— 


„Joint Hindu family—Person not paying amount 


required in personal right tut as member of joint 
Hindu family— Eligibility for ‘membership of Agra 
Zemindars’ Association- Qualification as to mainten-, 
ance allowance—Nature of—U. P. Court of Wards 
Act (IV of 1912, s 4—Allahabad High Court Rulen 
r, 3-A—Reference of whole case to Full Bench, i 
essential, ‘ 


A person who does nob pay in his own personal, 


right land revenue amounting to Rs, 1,500 or more 
per annum but is merely a representative of a joint 


106810. \ 


| 


1937 
Hindu family paying such land revenue, is not 
qualified as elector for the Agra Landholders' Con- 
stitnency, within the meaning of r. 11,U. P. Elee- 
toral Rules, and is, therefore, not eligible for mem- 
bership of the Agra Zemindars’ Association under 
r. 5(1) [p. 523, col 1] : 

An electelor nominated member to be eligible 
must himself be paying land revenue or under-pro 
prietary rent amounting to Rs. 1,509 aud he cannot take 
into account the entire land revenue or under-pro- 
prietary rent which all the membe:a of his family living 
jointly with him are paying. Consequently a person 
who does not pay inhis own right land révenue of 
Rs. 1,500 per annum but who is a member of a joint 
Hindu family paying land revenue’ amounting to 
more than Rs. 5,000 is not eligible for election tu 
the Court of Wards or the Agra Province Zemin- 
dars’ Association unders. 4, U. P, Court of Wards 
Act, read with r.5 ofthe Rules of the Agra Pro- 
vince Zemindars’ Association andthe U. P. Electo- 
ral rules. [p, 521, col. 2.] 

The qualification that an elected or nominated 
member must be in receipt of a maintenance allow- 
ance of at least Rs. 1,200 a year, must necessarily 
mean the allowance to which he is entitled personal- 
ly, and not to the entire amount which may be 
allowed to him and the other members of his family 
jointly. The very essence of a maintenance allow- 
ance isto provide support for such person and the 
fixing of this amount is obviously intended to pre- 
scribe a minimum standard of status for him. It is 
impossible to hold that the manager of a joint Hindu 
family and, forthe matter of that, every junior 
member ol such family, would be eligible merely 
because the entire family taken together is in receipt 
of amaintenanca allowance of Rs.1,t0) a year, 
although the rateable share of each member may be a 
very small amount. [p. 523, col 2.] 

Under r. 3-A, Chap. I of the Allahabad High 
Court Rules, it is not necessary that the whole case 
shuld be refarred to the Full Bench. 


F.C. A. from the decision of the Sub- 
Judge, Allahabad, dated March 1, 1935. 


Order on Preliminary Objection— 

A preliminary objection was taken to the 
reference that the whole case cught to 
have been referred to the Full Bench. 
For some years a practice had undoubted- 
ly grown up in this Court to refer questions 
of law toa Full Bench as distinct from 
the whole case. This practice was ob- 
viously based on convenience so that the 
authoritative opinion of the Full Bench 
might be ascertained on tae difficult 
questions of law and the time of the 
Full Bench might not be occupied by other 
questions of facs or other questions of law 
of lesser importance. In Santhanand Gir 
v: Basudevanand Gir (1), two questizns of 
law were referred to a Full Bench of 
seven Judges, who delivered their opinions 
and answered the two questions. The case 
was then disposed of by the referring 
Judges. Again, in Udeypal Singh v. Lakshmi 


(3) (1930) A L J 402; 125 Ind, Oas. 477; A L R 1030 
All. 925; 52 A 619; Ind, Rul, (1930) All. 685 (Ñ B), 
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Chand (2), the Full Bench expressed the 
opinion on the questicn of law, on whiz 
there was a conflict of opinion, leaving 
other matters to be decided by the Bench 
concerned. There appears to be a similar 
practice in Calcutta, Bombay and Madras, 
Recently this Court has added r. 3A in 
Cnap. I. which is as follows :— 

3-A. Ths Chief Jasties may constitute a Full 
Bench of three or more Judge; either to decide a 
ease ort) decide any question or questions of law 
formulated by a O urt hearing a case; and in the latter 
case the is ues so decided shall be returned to the 
Court hearing the case and that Court shall follow 
the decision of the Full Bench on the issues referred 
and shall then decide the remaining issues, if any, 
and dispose of the case.” 

In view of this new rule no objection can 
now be raised. 

Messrs A M. Khwaja, Shiv Prasad Sinha 
and S. M Salman, for the Appellants. 

Messrs. Sir Tej Bahadur Sapru, K, N. 
Katju, N. P. Asthana, P. L. Banerji, B. 
Malik, K. Verma. Janaki Prasad, S, N, 
Verma, Amhika Prasad, Ram, Nama Prasad 
and Satya Narain Prasad, for the Respon- 
dents. 

Sulaiman, C.J.—The following ques- 
lion has been referred to this Full 
Bench: 

“Whether a person who does not pry in his own 
right land revenue of Rs 1,50) per annum but who 
is a member of a joint Hindu family paying 
land revenue amounting to more than Rs, 5,00J 
is eligible for election to the Court of Wards or 
the Agra Provinces Zamindars’ Association under 
s. 4, United Provinces Court cf Wards Act read with 
r.5 of the Rules of the Agra Province Zamindars’ 
Don and the United Provinces Electoral 

ules ? 


The dispu'e is as regards the eligibility 
of respondent, Mr. Gajadhar Prasid, Advye- 
cate. Admittedly he does not pay land re- 
under-proprietary rent amount- 
ing to Rs. 1,500 in respect of any property 
which is exclusively his own, nor is Le 
in receipt of any maintenance allowance of 
at least Rs. 1,200a year from the estate 


of a proprietor exclusively for his own 
use, but he is a member of a joint 
Hindu family which piys such revenue. 


It would be convenient first to consider 
the question as to the . eligibility for 
election to the Agra Province Zamindars’ 
Association. Rule 5 (1) of the rules for 
1927, which were then in force, lays down 
as a condition of eligibility for member- 
ship that persons should be 

“qualified under Sch, II, r. 11, United Provinces Klee- 
toral Rules, orsuch other rules as may for the tina 
being be in force, concerning electors forthe Agra 
Landholders’ Oongtituency.” 

(2) (1935! A LJ 1029;159 Ind, Cos. 887; AI R 
Re 016; 38 A261; 1936 ALR 1107; 8 RA 128 
A 
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‘It is not claimed that the respondent is 
eligible under any other sub-rule. 

The United Provinces Electoral Rules, 
which were in force at the time, are those 
for 1932. Under these Rules there are 
two cl-sses of constituencies recognized, (a) 
Generaland (b) Special. Rule & \2) ¢p.ci- 
ally provides that: 

“The qualifications of an elector for a special con- 
stituency shall be the qualifications specified in Sch. LI, 
in the case of that constituency.” 


‘Schedule I contains the list of consti- 
tuencies which are non-Muhammadan 
Muhammmadan and European. Then follow 
the special constituencies including two of 
the Agra Landholders’ (North and South). 
Schedule If, deals with the qualifications 
of the electors. Rules 1 to 5are general 
in their character. Rules 6 to 9 deal with 
general constituencies. Rules 10 to 13 deal 
with special constituencies in particular 
r. 1] deals with the Agra Landholders* 
constituency specifically. Under r. 2 (1) 
, Where property is held jointly by the 
members of a joint family, the family is 
to be adopted as the unit for deciding 
whether under Sch. lI, the requisite quali- 
fication exists and if it does exist, the 
person qualified shall bein the case of the 
Hindu joint family. the manager thereof, 
or the member nominated in that behalf 
by a majority of the family. Sub- 
rule (8) makes it clear that a person 
may be quslified either (a) in his personal 
capacity or b) ia the capacity of a 
representative of a joint family, but not 
in both capacities. Besides Hindu joint 
families the rule applies to joint tenancies 
and to otner joint tamilies as well. This 
rule gives toa joint family the status ofa 
unit which can take advantages of the 
combined income at the same time it does 
not permit more than one manager or 
representative to have a vote. These 
rules contain the general provisions which 
would app’y to general and special con- 
stituencies, unless of course there is any 
special provision restricting the applica- 
bility of the general rule as prescribed by 
r. 8(2). Coming tothe special constituen- 
cies, we find that under r. 10 an ordinary 
member of the British Indian Association of 
-Oudh is qualified as an elector for the 
talaqdars’ Constituency. To such a person 
the provisions of r. 2 would not be appli- 
cable. His qualification depends exciusively 
on his ordinary membership ‘f the Asso- 
ciation. - We then come to r. 11 referring to 
the Agta Landholders’ Constituency, which 
requires that the person ‘should be the 
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owner-of land in the constituency.. Thera. 


is then a proviso added at,the, end- cf the 
Tule in the following words : . 

“Provided that, in determining the cli-ibility of a 
landholder as an elector, only lind revenus payabls 
or ni minally assassed in respect of such lind or share 
in land ‘ashe may hold in his on personal right 
eninot ina fiduciary capacity shall be taken’ into 
eccount,” : 


Learned Counsel for the respondent 
argued before us that this'*proviso is sub- 
ject to the general rule contained in Sch. II, 
r. 2. But it is impossible to accept tnis 
contention us it is a well established prin- 
ciple that the general provisions have . to 
give way in face of a special provision It 
is next argued that the words “in his 
own personal right’ are used merely asa 
contrast to “not in a fiduciary capacity” 
and that both the expressions mean tLe 
same thing. If this argument were accepted, 
the last part of the proviso would read as “in 
his non-fiduciary capacity and not in a 
fiduciary capacity”. The expression wouid 
be tautologous and there ‘would be an 
unnecessary repetition of the sams provis- 
ion. When the two expressions are joined 
by the conjunction “and” they cannot 
have identically the same meaning. 
Opviously there is not only ene c ndition 
prescribed, but two coaditions, both cf 
which must be fulfilled. He must “hold 
in hisown personal right’ and also “not 
in a fiduciary capacity”. A distinction is 
drawn between “right” and "a capacity.” 
Obviouly the two words connote different 
ideas and arenot synonymous. Again, a 
double emphasis is laid on the kind of 
“yighv” that is required. It was not 
thought enough to say ‘in his right’; nor 
was it even thought enough-tosay ‘in his 
personal right’; but the rule goes further 
and says ‘in his owa personal right’. 
There was no need for such a double 
emphasis if the expression was intended to 
mean nothing more than “not in afiduciary 
capacity”. ve A 

As pointed out, Sch. If, r.2 (3)drewa 
distinction between two capacities which 
a. qualitied person may possess: (a) his 
personal capacity and (b) in,the capacity 
of a representative of a joint family. The 
two are different. Obviously the Govern- 
ment had the same distinction in mind when 
making r. 11. “In his own personal right” 
would be different from “in the capacity 
ofa representative of a joint family”. The 
definition of the word “owner” in Sch. I, 
r. 1, had itself made it clear that an owner 
does not include a mortgagee, a trustee or 
a lessee. The reason that there should he 
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such siricimess_may not be. far to seek. 
The Agra Landholders’ Constituency is put 
ona par wihtke taluqdars’ ccnstiluency. 
It is well-known that talugdars pay large 
amounts of revcnue. It was, therefore, 
appropri: te that for the Agra Land- 
holders’ Constitutency cs well the payment 
of a lurge amount ofrevenue in cne’s cwn 
pelsonal right ‘shculd be a necessary con- 
dition and that the ccmbined income of 
alarge number of: members of a joint 
family skould not be considered to be 
sufficient. Government has advisedly used 
two different expressions in ihe proviso, 
and we must giveto both such expressions 
distinct meanings which they ordinarily ecn- 
_note. 

There is one further circumstance which 
strengthens this view. The general pro- 
vision in Sch. II, r. 2, was applicable to 
both general and special constituencies. 
Special constituencies are four in number 
and yet it is significant that in none of 
the rules except r. 11, there is a proviso 
like this. The very circumstance that 
such a proviso has been added tor. 11 
exclusively shows that it was intended to 
make it epplicable io the Agra Land- 
holders’ Ccnstituency epecially and to that 
extent overrides the general provisicns 
contained in Sch. II, r.2. I would, there- 
fore, hold thet a person who dues not pay 
in hisewn personal right land revenue 
amcuntirg, to Rs. 1,£C0 cr more per annum 
but is merely a representative of a joint 
Hindu family payirg such lend revenue 
is not qualified cs elector for the Agra 
Landholders’ Ccnstitucency, within tle 
meaning (f r. l1 and is, therefore, not 
eligible for membership of tke Agra 
Zemindars’ Asscciation under r. 5 (1). 

The answer to tLe next question refer- 
red to us must depend solely cn tke 
interpretaticn of s. 4, United Provinces 
Court of Wards Act as amended by Act V 
of 1933. Under this secticn provision is 
made for ihe constitution of the Court 
of Wards for the entire United Provinces 
consisting of a President and nine mem- 
bers. Section 6 of the Act, shows that 
very responsible duties are imposed upon 
tLe Court of Wards and important powers 
are conferred upon it. It is reascnable to 
expect that for such a &mall Court of 
Wards, ccnstituted for the entire province 
and ecnsisting of afew members only, the 
qualifeaticns required for membership 
tLould be Ligh. Section 4 (1), cls. (b) and (e) 
referto memkeis elected by the British 
Indian Asscciation and by the Agra Zamin- 
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dars’ Association, while (d) refers to meme 
ters of the United Provinces Legislative 
Council elected by the Council. The con- 
trast in the phraseology used in cls. (b) and 
(c)cnthe one hand and (d) on the other 
shows clearly that the members elecled by 
the United Provinces Council must be 
members of the Legislative Council, where 
as tle members elccted by the British 
Indian Association of the Agra Zemindars' 
Association need not be members of such 
Associations. Rule 4 (1) contains the first 
proviso in the following terms : 

“Provided that no person except the President 
shall be elected as a member who does not pay 
land revenue or under-proprietary rent amounting 
to Rs. 1,500 or whois not in receipt of a main- 
tenance allowance of Rs. 1,200 from the estate of a 
proprietor.” 

The qualification that an elected or 
nominated member must be in receipt of 
a maintenance allowance of at least 
Rs. 1,£00 a year must necessarily mean the 
allowance to which he is entitled personally 
and not tothe entire amount which may be 
allowed tohim and the other members of 
his family jointly. The very essence of a 
maintenance allowance is to provide sup- 
port for such person and ihe xing of this 
emount is cbviously intended to prescribe 
a minimum standard of ststus for him. 
It is impossible to bold that the manager 
cf a joint Hindu family and, for the 
matier of that, every junicr member cf 
such family, would be eligible merely be- 
cause the entire family taken tcgether is 
in receipt of a maintenance allowance cf 
Rs. 1.200 a year, although the rateable 
share of each member may be very small 
amount. 

The ecnditions of payment of land ree 
venue or under-proprietary rent amounting 
to Rs. 1,£00 and that of being in receipt 
ofa maintenance allowance of at least 
Rs. 1,200a year are alternative and it 
would seem that they should be co exten- 
sive. Sofaras the perscnal qualificaticn 
of the member is concerned, both of these 
conditions have to be understood in the 
seme sense. It follows that an elected or 
nominated member to be eligible must 
himself be paying land revenue or under- 
proprietary rent amounting to Rs. 1,500 
and that for the purpcses of tLis proviso 
he capnct takeinto account the entire land 
revente or under prcprielary rent whch 
all tLe members of hisfamily living jointly 
with him ere paying. So far as this Act 
is concerned, it applies equally to zemin- 
cars of all dencminations who are residents 
of these provinces. No special provision 
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is anywhere made in favour of joint 
‘Hindu families so as to entitle cvery 
single member of it to make himeelt 
eligible cn the mere ground that the 
family taken as a- whole fulfils the re- 
quired conditions. It has been urged 


‘in argument that to open up such an 
‘inquiry 


y revarding members of a j iat 
‘family would be highly inconvenient. But 


ordinarily cemindars paying large reve- 


nues or under-proprietary rents would be 
elected or nominated as members and 
the cases where the qualification is really 
doubtful may be quite rare. In any case 


_ that is no’ adequate ground for putting a 


‘strained interpretation on this proviso 
-when itis worded in a general way 60 as 
to be applicable to persons of all dencmi- 
nations alike. I would, therefore, answer 
this part of the question also in ‘the 
‘negative. 
- Thom, J.—I coneur. 

Rachhpal Singh, J.—I agree. 

N. Answer accordingly. 


oo 
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Monauman Ncor, J. 

KUKUR SINGH— APPELLANT 
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-© RESPONDENTS 

Limitation—Same plot sold to two persons—Plaint- 

iff vendee under first deed suing for recovery of pos- 
session—Absence of proof of continuous act of posses- 
sion by vendor or second vendee—Held, plaintiff's title 
continued until interference with possession by second 
vendee. 
. A mlda plot of lazd to Bin 1912, and again sold 
“it to Cin 1930. A suit by B for recovery of posses- 
sion ofthe plot as itwas interfered with by C. was 
dismissed on the finding that B was not in posses- 
sion within twelve years of the suit. There was no 
finding that there was a continuous act of posses- 
sion by A or by CG: 

Held, that inthe absence of any evidence to the 
contrary, the title which was acquired by the plaint- 
iff by the deed must be held to have continued till 
the interference with his possession as alleged by 
him and the suit was not barred. a 

0. A. frem the appellate decree of ihe 
Sub-Judge, First Court, Saran, dated Feb- 
ruary 1, 1934. 

Mr. Ganesh Sharma, for the Appellant. 

Mr. Harnarayan Prasad, for the Respon- 
dents. 


Judgment.—This appeal srises out of 
a suit instituted by the appellant fcr re- 
coveiy cf possession of 2 kathas 3 dhurs cf 
land being Oadastral Survey plot No, 156 
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and Revisional Survey plot No. 369. This 
plot admittedly belonged to Musammat 
Morbansi Kuar (original defendant No. 2 
and now d ferndant No. 4.7 In 1912 during 
Ler minority tke plaintiff took a sale of 
s.me land from her through Parbhu Narain 
S'ngh who was Ler gnardian appointed by 
the District Judge. The sale deed, in the 
schedule of property conveyed, mentions 
this plot with its complete descrirtion, 
namely that there was a neem tree and 
a well standing therecn. It is admitted 
that this plot does contain a nsem tree-and 
a well. Later on at the time of the 
Revisional Survey which was some time in 
the year 1920, though other plots covered 
by th: sale deed were recorded, ia the 
name of tha plaintiff, plot No. 156 was not 


‘so recorded, rather it was recordel in the 


name of Morbansi Kuar. Later on, in 
1930, the defendants took a sale from 
Morbansi Kuar, and in that sale deed 
also among other lands tha plot in dispute 
is mentioned as having been tran-f2rred 


to them. Thus both the parties claim this 


plot through defendant No. 2. The plaia- 
tif relies upon a sale in his favour in the 
year 1912, while the defendan'‘s claim this 
land through a sale from her in the year 1350. 
The defendants denied the plaintiff's title 
and asserted that this plot was not conv. yed 
to the plaintiff by the guardian of Morbansi 
Kuar. In fact there seems to be come 
faiat’ suggestion that the mantion of this 
piotin the sale deed of the plaintif was a 
later interpolation without the knowledge 
cf the vender. The simpie question was 
whether the disputed land was actually sold 
to the plaintiff in the year 1912 and whe- 
ther, tke plaintiff's suit was barred. by 
limitation. Both the Courts below have 
dismissed the suit and the plaintiff has pre- 
ferred this second appeal. : 

As I have said, it is-not disputed that in 
the list of the properties conveyed’ to'the 
plaintiff by Morbansi Kuar through her 
guardian the Cadastral Survey plot No. 156 
which is in dispute is clearly mentioned. 
The learned Subordinate Judge has simply 
mentioned the suggestion of the defendant 
that this plot was inserted later on without 
the knowledge of the vendor. This obser- 
vation of the learned Judge is based on 
no evidence whatsoever. A man's litle 
cannot be thrown away on pure suspicion 
and imagination. The learned Advccate 
for the respondents has coniended that-tke 
fact that ptots Nos. 155 and 159 have been 
mentioned within one boundary, while other 
plots were separately mentioned, showa that 
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there was an interpolation. The resson 
why plots Noe. 355 and 156 have been 
mentioned together is obvious. The des- 
cription of the property in the sale deed 
of the plaintiff is kita by kita. As these 
two plots are within one boundary and at 
one place they huve been mentioned at one 
place, but there is the description that it 
contains a neem tree and a well. There is 
slight difference in the area but it is 
immiterial on the facecf clear mention cf 
the number of the plot and the descrip- 
tion and boundary. I have carefully exa- 
mined the deed which is in Uda 
script (with which I am familiar) and [ 
do not find any sign of interpolation. Be 
thatas it may, tre learned Subordinate 
Judge has not definitely found it to be 
an inte:pviation but has simply expressed 
what was cuggested to him on behalt of the 
defendants. The main ground on which the 
Courts below have dismissed the suit is one 
of limitation. They have held that the 
plaintiff has failed to prave possessicn 
within twelve years of the suit. It was 
suggested cn behalf of the plaintiff that 
as tte land was incapable of actual user, 
the piainiif can avail bimself of tre pie- 
sumption that title follows possession. The 
point was urged before the learned Sub- 
ordinate Judge but he has said that as 
the land contains a neem tree it was 
capable of exercise cf possession. I am 
unable to understand how one can prove 
possession of a land which has a neem 
tree on it. Neem is not a fruit bearing 
tree. The use of iis leaves is for medicinal 
purposes and the twigs are used for tooth- 
brushes. Strangers are generally allowed 
to take leaves and twigs without restrictions 
by the pr: prietors of the trees. This also 
is the case with the wells. It isa matter 
of common knowledge that village wells, 
except in very exceptional circumstances, 
are allowed to be used by the villagers 
without restriction. There is no definite find- 
ing of the learned Subordinate Judge that 
there wes a ccntinuous act of possession by 
Morbansi Kuar or by the defendants which 
destroyed the plaintiff's title. | herefore in tLe 
absence of any evidence tothe contrary, the 
title wnich was acquired by the plaiatilf 
by the deed must be held to have continu- 
ed til the inteiference with his possession 
as alleged by him. 

There is one fact more which isof impor- 
tance. It appears that in execution of a 
decree against Musammat Morbansi Kuar 
this plot among other plots of land was 
attached, and the present plaintif filed a 
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claim under O. XXI, r. 58, Civil Procedure 
Code. That objection was allowed. This 
was inthe ye.r 19.8, six years after the 
sale in favour of the plaintiff. Now this 
release of the property from attachment 
under orders of the Court though not bind- 
ing upon Morbansi Knar so as to bring her 
within the purview of O. XXI, r. 63 of the 
Code, inasmuch as ib was not an order 
against ber, is certainly an instance in 
which the plaintiff claimed a rizht in a 
case in which Morbansi Kuar was a party 
as judgment-debtor, and no doubt the release 
of the plots covered by the sale deed of 
1912 must have been known to her. Taking 
all the circumstances into consideration, in 
my opinion, plaintiff's suit has been wrongly 
dismissed. I allow the appeal and decree 
the plaintiffs suit with costs throughou.. 
Leave is asked to appeal under the Letters 
Patent which is refused. 


N. 3 Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Rule No. 1140 of 1934. 
April 9, 1935 
R. C. Mirrteg, J. 
MOHINI MOHAN MITRA AND ANOTIER — 
PETITIONER 
versus 
RADHA SUNDARI DASI ano crames—Opec- 
SITE PARTIES. 

Estoppel—Essentials of the doctrine—Real state 
of facts at vartance with facts represented, known 
to party pleading estoppel—Doctrine, if applies— 
Held, on facts that there was estoppel—Benyal Ten- 
ancy Act (VIII of 1885), s. 26-F—Inquiry proceed- 
ings under s. 26-l’—-Whether limited to matters men- 
tioned in sub-ss, (2) and (3). 

In order to attract the doctrine of estoppel, there 
must be representation of a fact and on the faiti 
of that representation the act must be done, Thess 
two factors prima facie attract that doctrin». 15 
would not be applied ifthe real state of facts, which 
isat variance with the facts represented, be kauwa 
by the party pleading cstoppal. Ib would not bs 
applied also to deleat a statutory enactment on th: 
principle that thare is no estoppel agaiust a statute. 
{Lp 547, col. l &2 {ie 

Where representation of a fact wag made by tho 
transferee that the tenaacy was an occupancy 'h sld- 
ing, and tne petitioners acted on the faithof thit r- 
presontaticn by making ths application for pre-inp- 
tion and it was nut plsuded nor wus there any 
proof or » finding that the said applicants knew 
that the tenancy was not an occupancy holding, and 
ther: was no statutory provision waich would bs de. 
feated by allowing estoppel to operate: 

Held, that it was open to the opposite part: 
to plead or prove in thesa proceedings that tko 
tonancy was governed by the Transfer of Propert» 
Act. Surendra Nath Laik v. Notan Behary Mande} 
(8), applied. 

It cannot be asserted broadly that the inquiry i+ 
the proceedings under s, 26-1’, Bengu Tenancy act, 
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is to be limited only to the matters mentioned in 
sub-ss, (2) and (3) of the said section. i 

Mr. Gopendra Nath Das, for tke Peti- 
tioners, 


Messrs. Bankim Chandra Mukherjee and 
Muktipada Chatterjee, for the Opposite 
Parties. 

- Messrs. Upendra Kumar Roy and Surajit 
Chandra Lahiri, for the Deputy Registrar. 

Order.—This Rule has been obtained by 
two cut of many co-sharer landlords whose 
application for pre-emption made under 
s. 26-11, Bengal Tenancy Act, has been dis- 
missed by the learned Munsif of Dubraj- 
pur. Opposite Parties Nos.” 2 to 5 had a 
tenancy under the petitioners and opposite 
parties Nos, 6 to 41. On April 7, 1933, they 
‘sold to opposite party 1.13 acres of land 
out ofthe said tenancy. In the convey- 
ance the description of the property sold 
was given asa ryoti holding. A notice 
of transfer under the provisions of s. 26-0 
vas given to the landlords and the land- 

rd's transfer fee prescribed by s. 26-D, 

ngal Tenancy Act, was also deposited. On 

igust 8, 1933 the petitioners received the 

‘d notice of transfer and on the re-opening 
d the Civil Courts on October 23, 1933, they 
made the application for pre-emption. It 

/does not appear whether the notice of 

/ transfer was served upon Sasadhar Mitra, 
one of tha co-sharer landlords who had 
been made a proforma defendant to the 
appication for pre-emption. At least there 
is no specific finding of the learned Munif 
on the point. The co-sharer landlords 
who had been made defendants also ap- 
plied for pre-emption but their claims 
have been dismissed by the lenrned Munsif 
on the ground of limitation. It will be 
necessary to consider the claim of opposite 
party No. 16, who is the legal representa- 
tive or Sasadhar Mitter who died on 
November 10, 1933. 

The main defence of opposite party No. 1 
was that s. 26-F was not applicable at 
all as the lands transferred according to 
him do not form part of an agricultural 
tenancy. She contends that the tenancy 
of opposite parties Nos.2 to 5 was taken 
for residential purposes, and is not governed 
by the provisions of the Bengal Tenancy 
Act atall. The learned Munsifhas found 
as a fact that the said tenancy is governed 
by the provisions of the Transfer of Pro: 
perty Act and has on that ground dis- 
missed the application for pre-emption. 
Tt was contended before Lim, as ‘it is 
before me, that tLe opposite party.No, 1 
> wae not entitled to raiso in these proceedings 
ye , oh 2. b 
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the question of the nature and chars 
of the tenancy. Mr. Dass who 

appeared in support of the rule has pl: 
his contentio.gs cn two grounds, nar 
that (1) in proceedings under s., 2 
Bengal Tenancy Act, the inquiry 
limited to the matters mentioned in e 
ss. 2 and 3, s. 26:1" and the Court car 
travel beyond the matters speci 
therein. His contention comes to this, ' 
when an application for pre-emption 
been made, the Court has to determine 
following questions only: (a) as to whe: 
the money deposited by the applicant 4 
short of the price sta'ed in the notice 
the compensation, (b) what amoun 
rent has been paid by the transferee a 
the date of the transfer, (c) what amc 
has been paid for annulling encumbrar 
and (d) the rate of interest thatthe ap 
cant for pre-emption will have to pay 
items (b) and (c). Although the view I 
taking on the second contention of 

Dass renders it unnecessary for me 
decide the said question, I am of opirz 
that this contention of Mr. Dass cannot 
given effect to. The reported cases s 
that various other questions have been 
lowed to be raised in proceedings aris 
under s. 26 F. For instance, questions 
defect of parties, and as to whether 
sale was one taken in benami for the ber 
of a co-sharer tenant, have “been allo 
to be raised in such proceedings. 
Nabendra Kishore Roy v. Abdul Ma 
162 Ind. Oas. 988 (|), ‘I have ı 
self held that the last mentio 
question could be raised andthe ben 
being proved, the application for pre-e 
tion was dismissed. Nodoubt Henderson 
has by his judgment delivered on M: 
14, 1935, held in Nibaran Chandra Bhc 
charya v, Hem Nalini Debi, 161 .. 
Cas. 973 (2),that in proceedings 
pre emption under s. 26-F, the Court 

only go into the matters specified in s. 2 
sub-ss. (2) and (3). There, an applica 
for pre-emption was made, Both 
transferor and transferee pleaded that 
sale was a fictitious one and no title 
intended to pass or had passed. Hender. 
J., held that the transfer had no loeus sta 
in those proceedings which he said wa 
a summary nature and remarked that 
aforesaid question falls beyond the s 
of the inquiry. He, however, remarked 


(1) 162 Ind, Cas, 93% 39 C WN 673; 6101: 
62 0.939; 8 R C 672. ` 
(2) 161 Ind, Oaa, 978; 61 O L 310; A T- R 1938 
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“the order, for pre-emption would not give 
the successful applicant possession and 
that the said question can be raised in a 
subséquent suit-for possession. I do not see 
why a landlord who has obtained an order 
for pre-emption will have to bring a suit for 
Possession. He - would obtain possession in 
execution of the order for pre-emption 
under the provisions of sub-s. 6, cl. (3), 
s. 26 F. The executing Courtin executing 
the order for pre-emption would not be 
able to go behind the order. I do not 
see how after the landlord had been put 
in possession in execution of the order 
for pre-emption asuit to recover possession 
from him would lie or be successful. 
The pre-emption order will have to be 
vacated or got round in oyder that such 
a sult may be successful. The right of 
preemption has been crea'ed by statute 
which has also defined the procedure for 
enforcing the right. According to weli- 
established principles the jurisdiction con- 
ferred on the Court by s 26-14 would be 
exclusive and iis decision would be final. 
The decision given by Henderson, d., in tLe 
said rule may be supported on different 
Principles and will have to be carefully 
considered if the question, as to whether 
such a plea as was takent by the trans- 
feree in the case that came up before 
him would be admissible in pre-emption 
proceedings, again comes up for considera- 
tion before this Court. But it is not 
necessary toconsider the matter further 
as I have stated before that this rule can 
be decided on the second point raised 
by Mr. Dass. However I hold that it 
cannot be asserted broadly that the inquiry 
in the proceedings under s. 26-F is 
to be limited only to the matters men- 
tioned in sub-ss. (2) and (3) of the said 
gection. 

Tne second ground urged by Mr. Dass 
is based on estoppel. He says that the 


transferee cannot go back upon the state- - 


ments made inthe notice of transfer as to 
the nature of the tenancy and having 
` purchased a property with the specific 
description that it is an occupancy holding, 
cannot turn round and defeat tle applica- 
tion for pre-emption by stating and 
proving that the tenancy purchased was 
of a different nature. In order to attract 
the doctrine of estoppel there must be 
representation of a fact and on the faith 
of that representation an act must be 


done. These two factors prima facie attract . 


that doctrine, It would not be applied if 
the real state of facts, which is at varie 


kontni monan MITRA v. BADHA StNdaRt Hast (GAT) 
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ance with the facts represented, be known 
by the party pleading estoppel. It would 
not be applied also to defeat a statutory 
enactment cn thə principle that there is 
no estoppel against stalute. It is on these 
principles the décision given in Brajendra 
Kumar Banerji v. Symannessa Bibi (3), and 
Adhar Chandra Saha v. Gour Chandra Saha 
(4), can be supported, for if the trans- 
feree had been held bound by ihe 
statements in the notice of transfer as to 
the number and names of the landlords 
on the principle of estoppel, s. 188, Bengal 
Tenancy Act, would - have been made 
nugatory in such cases. In one of these 
cases also, the facts indicate that the 
applicant for pre-emption knew who this 
co-sharer landlords were, and that the 
persons mentioned as landlords in he 
notice of transfer were not all the landlords 
of the holding. It is also on the principle that 
there cannot be estoppel against statute that 
1 based my decision in Nabendra Kishore 
Roy v. Abdul Majid, 162 Ind. Cas. 938 (1). In 
the case before me representation of a 
fact wes made by the transferee that 
the tenancy was an occupancy holding; 
the petitioners acted on the faith of that 
representation by making the application 
for pre-emption. Itis not pleaded, nor is 
there any proofor a finding that the said 
applicants knew that the tenancy was not 
an occupancy holding, and there is no 
statutory provision which would be defeat- 
ed by allowing estoppel to operate. I 
hold accordingly that it was not open to 
the opposite party No. 1 to plead or prove 
in these proceedings that the tenancy was 
governed by ths Traisfer of Property Act. 
The case before me comes within the 
principle enunciated by Suhrawardy and 
Costello, JJ., in Surendra Nath Laik vy. 
Notan Behary Mandal (5) | accordingly 
hold that the learned Munsif was wrong 
in dismissing the application for pre-cmp- 
ticn made by the petitioners. 

The opposite party No. 16, who is a minor, 
contends before me that his claim for 
preemption has been wrongly dismissed 
cn the ground of limitation. He says that 
there is no finding that the no'ice of 
transfer had been served on his father, 
Sasadnar Mitra, and as such, he could have 
applied for pre-emption within a reasonable 
tims. Sasadhar died on the very date on 

(3) 154 Ind. Cas, 576; AIR 1934 Cal, 830; 38 OW 
N 1002; 7 R O 499. 

(4) 154 Ind, Oas. 823; A IR 1935 Oal, 153; 38 0 W 
N 1098, 7 R O 533, 

(5) 131 Ind. Oas, 856; A I R 1981 Oal. 483; 35 O W 
N 114; Ind. Rul. (1931) Cal. 501; 53 CL J 44, 
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which ‘the notice of the application for 
pre-emption was served on him. Opposite 
party No. 16 was brought on the record 
in the place of bis father on January 6, 
1931. A Court guardian was appointed, 
who communicated with the mother of this 
cpposite party only on March» 22, 1934, and 
on April 18,1934, an application on his 
behalf to become co-applicant for pre- 
emption was filed. If no notice of trans- 
fer had been served on Sasadhar, the ar- 
gument placed before me would no doubt 
be forceful], but I cannot accede to the 
prayer of the cpposite party | No. 16 to 
allow him pre-emption along with the peti- 
tioners before me. Hedid not move this 
Court against the order passed by the 
learned Munsif and if his prayer be 
‘acceded to, the matter cannot be finally 
disposed of here, for the Munsif has not 
recorded any finding as to whether 
Sasadhar Mitterhad been served with the 
notice of transfer. If I am to accede to 
his prayer I would have to remand the 
case tothe Munsif, which I am not willing 
to do, seeing that he has not moved this 
Court against the Munsif's order. The 
result is that I set aside 1 
order and grant the application of the 
petitioners before me for pre-emption. The 
Rule is accordingly made absolute with 
costs against ra i party No. 1. 

ring fee one gold mohur, 
re > f i Rule made absolute. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 262 of 1932 
August 19, 1936 

: . HORWILL, J. 

M. R. M. RAMASA WMI CHETTIAR 
alias M. T. T: V. M. RAMANATHAN 
CHETTIAR—PLAINTIFF—APPELLANT 


VETSUS 
M. T. T. K. R. S. V. MUTHIAH 
CHETTIAR AND OTHERS— DEFENDANTS 
. — RASPONDENTS , 

Vendor and purchaser—Memorandum recording 
fact of sale and containing promise to execute 
gale-deed whenever required —Wheither agreement to 
sell or document evidencing sile—Necessity ofre- 
gistration—Document unregistered—Promise to exe- 
cute sale-deed, whether canbe enforced, 

Where an unregistered document contained re- 
citals to the effect that certain properties wore sold 
on the date ofthe document ond a hundi was given 
jh consideration of the price, besides general 
words suggesting a conveyance and an agreement 
that a formal, gale-deed will be executed by the 
vendor whenever the vendes so required: 5 

Held, that the document was not a mere .agree- 
pent to sell buta recordof an astual sale with 


pAmasaivat oiei v. MUTATAH OHETÊTAR (MADR) 


the Munsil’s - 


pots, Ue 
46310 
a promise that a regular sale-deed should be exc- 
cated in due course, and as the document was not 
registered the transaction had no legaleffect. . i 

Melu, further that the promise to execute asale- 
deed could not be separated from the other portion of 
the deed and specifically enforced Rajangim Ayyar 
v. Rajangam Ayyar (1) and Hukum Chand v. Radha 
Kishen- Moti Lal 2), referred to. t 

8. O. A. against the decree ofthe Court 
of the Subordinate Judge (Additional) of 
Devakottai in A.S. No. 8of 1931 (A. 5: 
No. 281 of 1930, on the file of the District 
Court, Ramnad, at Madura), preferred 
against the decree of the Court cf the Dist 


Eee of Devakottai in O. S. No. 159 of 


Messrs. M. Patanjali Sastri and C.S, 
Rama Rao Sahib, for the Appellant. 
` Messrs. K. Subramania Ayyar and A.C, 
Sampath Ayyangar, for the Respondents. 

dudgment.—The facts as found by the 
lower Appellate Court were that the father 
of the plaintiff and the plaintiff after him 
have been in possession of the suit 
property since the date of the agreement 
Ex. D under which on the face of the decu- 
ment; the suit properly was conveyed to 
the plaintiff's father for a consideration of 
Rs. 2,000 paid ona hundi Thst part of 
Ex.D which deals with this property con: 


tains a further agreement that if Mrithi, 


Veeran, the fatherof the plalntiff, requires 
any document or power, ete., therefcre, ihe 
‘defendant's grandfather should without 
delay. have the same completed whenever 
required at the cost of the plaintiff's father. 
The learned Subordinate Judge found, in 
agreement with the trial Court, that this 
agreement in Es. D ought not tobe speci- 
fically performed, because of the laches of 
the plaintiff and his father, who have taken 
no steps during the course of 21 years to get 
this document executed, because of the 
changes in the possession of the -parties' 
and the passing of property to third 
parties, and also: because, according 
to the law of Ceylon, Ex. D construed as an’ 
agreement to sell, would not be enforcéable 


as it was not executed in the presence of | 


Notary Public. i 


lf Ex.D can be read as an agreement 
to sell, which has been toa great extent 
executed by the payment of consideration 
and the g-ving of possession, I do not think 
that there are very strong reasons why, 
specific performance should not be granted. 
As the purchasers had possession of the, 
property, then as long as they were 
allowed to remain in paaceful possession: 
and their title was not challenged, there 
was little reason why they should regu sg 


iba 


a formai title deed. I cannot see that 
ake fact that kx. D would nave no legal 
effect in Ceylon affords any reason for not 
ordering specific performance. ‘The agree- 
ment was executed in British India by- 
British Indians,and one would naturally 
expect such psrsons to contemplate the 
execution of a document which conformed 
with- thelaw of the land in which the 
document was executed and of which they 
were subjects. 

The main question, however, is whether 
lis. D isa mere agreement to sell or whe- 
ther it is not rather a record of whatthe 
parties considered to bs a sale, with a pro- 
misethat a regular sale-deed should be 


executed in due course. I have been refer-. 
redto three cases in which a preliminary- 


document likened to Ex. D has been execut- 
ed andin whichit has been hald that the 
agreement was merely one to execute 
another document. The first of these is 
Rajangim Ayyar v. Rajangam Ayyar (1). 


Hare the pirties were divided in status- 


and executed a document which was des- 
cribed as a yadast or a memo, which re- 
corled a partition and stated that the 
document would renain efective until a 
regular partition deed had beea executed. 
Their Lordships held that from a reading 
. ofthe document aya whole and from the 
_ name it bors, i esa memo it was not 
intended to convey any right or title in 
immovable property. The second case is 
Hukum Chaniv. Radha Kishen Moti Lal 
(2) also a Privy Oouncil case. Ths first 
clause of the agreement was that tne ad- 
vances to be made by the plaintiff to the 
Mill ware.to be up to tae limit of tha stock- 
in-trade under - hypothecation to the plaint- 
iffsaod in their custody. Later it is 
azreed: f j 

“that all stock-ia-trada ..... cesses srono Bhall be 
under hypothecation to the Banians (plaintiffs) =..." 

Finally, para. 7 of the agreement, the de- 
fendut mill re yuires that: ` 

“as soon as possible after ths execution of the 
agreement of a regular dead of mortgage of the 
land, etc., should be made to the plaintiffs to meet 
any deficit that may be dus to ths plaintiffs for 


the advances mide by them after avəiling of the 
stock under hypothecation as aforesaid”. 


- From the relevant words in the document, 
the Privy Council held that this document 


(1) 44M LJ 745; 69 Iad, Cas. 123; 31M L T 136; 
UPL R-(PC) 85; 18L W 615; AIR 1922P0 
6; 27 O, W N 561; 370 LJ 135; 241 A Ld 460; 46M 
3; 50IA 134 (PC), 

- £253 M.L J. 453; 123 Ind, Cas, 157; AI R1930 
PO76; 31L W 330; 32 Bom, L k 533; Iad, Ral. 
(4982) BO 141; 7 O. WN- 289; 510 Lid 681; 3 O 
WN 508 (PO) BAN | 
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was merely an agreement to execute a pro- 
per and regular conveyance in due course. 
‘The question, however, had not to be de- 
cided in that casa for, as their Lordships 
pointed out, the plaintifis were on the horns 
of a dilemma; for the suitin question was 
between the plaintiffs who had lent money 
to this mill and certain mortgages to waom 
the mill property had been mortgaged sub- 
sequently to this agreement. If the agree- 
ment in question purported to mortgage the 
mill property, then the transaction was 
void because the agreement had not been 
registered: if, on the other hand,it was nos 
a mortgage, then the plaintiff failed be- 
cause in the Meantime the other mortgages 
had come into being; so thatthe plamtifs 
had to fail in any case. Tne third judgment 
quoted is one.of Bardswell, J., in a criminal 
matter. I do not think itis safe tə placa 
too much weight on this decision; bacauss 
in acriminal case a Judge naturally cən- 
struesa document with a bias towards the 
ina cence of the accused. 

Turning now tothe actual docu nent we 
have to construe, we do not find only 
general words suggesting a con/eyance 
and a deiinite agreement that another 
document will be executed, but recitals to 
the effect that the suit property was sold 
‘this day’, and that the Rundi for Ra. 2,030 
which was he consideration for tha sale 
was payable with interest ‘from this day’. 
Toen coma the usual recitals upon waich 
pernaps tod much reliance ougat notto ba 
placed, viz., that asthe firm nas received 
the amount ths property shall be held and 
enjoyed. as long as the sun -and moon last 
by the plaintiff's father as hs likes with 
powers of alienation by way of gift, ex- 
change and sale. Taen comes an important 
clause: ` 

“It Muthu V.. M. (plaintifs father) reqaires any 
document or power, ote., therefor, Muthu K. R. S.V. 
(firm , of grandfather of defendants Nəs. 1 to 5) shall, 


without any delay, have the sams campleted when- 
ever required at the costof Muthu V, M; 


Altnough I would like so to construe this 
document drawn up by a layman as to make 
it conformable with the provisions of the 
law, I do not see, in view of the words, just 
set out, how it can be taken as a mere 
agreement to sell or &s a document of which 
the main purport was the execution of 
another document. Tne recitals make it 
clear that the.parties thought that a sale had 
actually. taken “place that day and that a 
document was only to be executed in the 
future if the- plaintiffs’ father should ree 
quire it, l, therefore, agree wiih the lowsr 
Courta that bx D- purpoited to bring 


- about an actual conveyance of property. 

Exhibit D not-being registered, did not 
bring about any conveyance and the trans- 
action had, therefore, no legal effect. 
Under the circumstances, therefore, we can- 
notseparate the promise to execute a 
regular deed if the plaintiff's father re- 
quired it from the rest of the transaction. 
if the land was not sold, then the plaint- 
Ws father could not insist on the execution . 
of adocument. Moreover, as has been fur- 
ther pointed out in Dicey’s ‘Conflict of Laws’, 
page 545 (4th edition): 


ontracts with regard to land usually form part: , 
is meant to convey or. 


of an instrument which 
alienate land or an interest in land, but the form 
of such en instrument ie admittedly determined by 
the law of the country where the land is situate. 
(Lea situs). The question, therefore, whether a con- 
tract with regard to immovable property is or is 
not, asto itsform, governed by the lew situs, can 
arise only when the contract is not intended tobe 
a conveyance or alienation of the land.” 

So that even if this promise to execute 
a document could be enforced in spite. 
of the failure of Ex. D to convey the prop- 


erty, the contract would have to be inter- . 


. pretedaccording tothe lex situs, which- 

, admittedly would invalidate Ps. D, In any 

. event, therefore, the ‘plaintiff is not entitl- 
ed toenforce specitic performance of the 
agreement in Ex. D. t 

_ _ The second appeal, therefore, fails and is 
dismissed with costs of the contesting res- 
pondents. h h . 

O A Appeal dismissed. 
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| ALLAHABAD HIGH COURT ` 
_ Execution Second Civil Appeal No. 413 : 
: of 1934 
January 26, 1937 
| “BULALMAN, O. J. AND BENNET, J. 
Musammat AMNA KHATOON—Darunpant 
APPELLANT . : 
versus 
ABDUL KARIM — RESPONDENT i 
Providen® Funds Act (XIX of 1925), ss. 3 (2), 5— 
Provident Fund Rules of the B.B., & C. I. Railway 
Co., rr. 6, 22 (1)-—Depositor nominating dependent— 
Amount payable to depositor, if vests in dependent 
| absoluteny—Dependent, if can dispose of it by will. 


Under s. 3 (2), Provident Funds Act, read with - 


zr. 6 and 22 (1) of the B. B. 40. I. Railway Co's. 
Provident Fund Rules, the amount made payable to. 
_a dependent of the depositor vests in him absolute- 
ly, on the death ofthe depositor free from any debt 
or other liability incurred by the deceased or in- 
curred by the dependent before the déath of the 
subscriber or depositor, and it will be open-to the 
dependent to dispose of the amount by will. - 
Case-law. referred to] ` 

. _, Hx. 8. O. A. from the decision of the Addi- 
. tional Subordinate Judge of Agra, dated 
“September 19, 1983, -> : 





Altwa'rétadoon oc Anbth garit CALLS ~ 


iésié 
Order (December 14, 1936).—This is a 
decree-holder’s appeal arising out of an 
execution proceeding. One Abdul Rahim 
had been employed on the B. B. & €. I. Ry. 
Co. and died leaving a widow, Musammat 
Amna Khatoon, his mother Musammat 
Khooban, his brother the present respon- 
dent Abdul Karim and some minor children 
by his first wife. He had been a sub- 
scriber to the Railway Provident Fund and 
had first made a declaration nominating 
his wife and minor children as the persons 


entitled to receive the provident fund 


after his death but later cancelled that 
nomination and filed a fresh declaration 
nominating his mother Musammat Khooban 
as the sole nominee to receive the provi- 
dent fund after hisdeath. Shortly after his 
death his mother made a will in favour of 
the respondent Abdul Karim bequeathing 
the entire amount tohim and then died a 
few months after.- Abdul Karim- having 
obtained a pronote of the will from the 
Court of the District Judge- realized the 
provident fund from the Railway authorities. 
‘Thereupon the widow, Musammat’ Amna 
Khatoon, brought a suit to recover her 
dower debt against the heirs of ihe- deceas- 
ed and impleaded Abdul Karim also. She 
obtained a decree for Rs. 1,000 in 1931 and 
executed it against Abdul Karim personal- 
ly on the ground that he had wnhdrawn 
the whole of the provident fund , which was 
part of the assets of the deceased and had 
appropriated it. The respondent accounted 
fora part ofthe amount realized by him 
and the trial Court held that he was liable 
personally to the extent of the balance, 
namely Rs. 718-13 0, Abdul Karim went up 
in appeal and the lower Appellate Court 


. has held that Abdul Karim was entitled to 


the whole amount and the decree-holder 
could not attach -it as a-creditur of the 
deceased Abdul Rahim. Í 

The learned Judge has relied on two 
cases which, however, are distinguishable. 
In the case Piare Lal v. Ganpat (1), the 
depositor had after the declaratiun added 
“and I make this my will so far as regards 
such deposit.” The learned Judge of the 


Lahore High Court held that it was pro- , 


bably a declaration that the -nominee was 
the sole legatee in respect of the fund. There 
is no such will suggested in the present 
case. In thecase of Hurmat Bibi v. Kaz 
Banu (2), a suit had been brought by an 


p ATR 1930 Lab, 481; 128 Ind, Cas. 317;31P L R 
I 


(2) “A. IR 1932 Sind 115; 189 Ind. Oes. 775; Ind, 
Rul. (1982) Sind 149, manna, 





` accordance with 


_to create a title in favour 


-incurred by the subscriber 


193, 


! gatai a7, 
heir claiming an injunétion to restrain the 
nominee from recovering the provident fund 
from the North Western Railway. The 


~ AMINA KHATOON 4, anpii KARIM (AL) 


learned Judge held that under s. 5 of the. 


Provident Funds Act, the nominee had the 
absolute right to receive the amount and 
the injunction could not be granted. The 
question in the present case is not whether 
the nominee, Musammat Khooban, had not 


an absolute right to receive the money from | 


the B. B. & ©. I. Ry. Co. The question really 
is whether the money had become vested 
in her after the death of Abdul Rahim and 
before her own death so that she could dis- 
pose of it by will. 

In some cases it has been laid down that 
the provisions of s. 5 of the Provident 
Fund Act are in themselves not sufficient 
of the nominee. 
(See Aimai v. Awabai Daanjishaw Jamset- 
jt (8) and Hardial Devi Ditta v. Janki 
Das (4). 

The Provident Funds Act which has ad- 
mittedly,been applied to the B. B.& 0. L Ry, 
Co. delines whatis meant by a dependent 
which includes a motner of as well as wife 
and brother and also a child. Under 
s. 3(1) sucha compulsory deposit is not 
capable of basing assigned or charged and 
is not liable to attacnment under any decree 
or order of any Civil, Revenue or Uriminal 
Court in respect of any debt or liability 
or depositor. 
Under sub-s. (2) any sum standing to the 
credit of suca a subscriber at the time of 
his decease and payable under the rules 


.of the Fund to any. dependent of the sub- 


scriber or to such person as may be autho- 
rised to receive payment on his behalf, 


‘shall......vest in the dependent, and shall 


s... be free from any debt or other liability 
incurred by the deceased or incurred by the 
dependent before the death of the sub- 
scriber. Section 4 then makes provisions 
regarding certain payments. Section 5 
lays dowa that: 

“Sabject to the provisions of this Act... or any 
disposition, whether testamentary or otherwise, by 
a subscribar....any nomination, duly made ia 
the rules of the fund, which 
purports to confer upon any persoa the right to 
receive the wholeor any part of such sum on the 
death of the Subscriber shall be deemad to confer 
such right absolutely, until such . nomination is 
varied by another nomination made in like manner 
or is expressly cancelled by the subscriber.” 

It accordingly follows that s. 5 refers 
merely to the persons wlio are nominated to 
receive the provident fund from the autoo- 


(8) ALR 1924 Sind 87; 76 Iud, Ons. 789; 18 S LR 
(4) ALR 1928 Lah, 773; 103 1nd, Oas, 894, 


531 
rity in question and the right td ¥eceive 
such fund on the death of the subscriber 
is abgolute and cannot be questioned by 
such authority. But this nomination is 
itself subject to any disposition, testamen- 
tary or otherwise, which might have been 
made by the subscriber. It follows accord- 
ingly that the mere fact that a certain 
person has been declared to be the nomi- 
nee under s. 5 for the purpose pof 
receiving the provident fund is not neces- 
sarily the sole person entitled to appropriate 
the amount as the owner, legatee or heir. 
The question of the distribution of the 
amount afterit has been drawn by the 
nominee as among those who may be 
entitled to it either under the personal law 
or by testamentary disposition is not 
covered by this section. Under s. 3, although 
the deposit is not capable of being assigned 
or attached so that the depositor when the 
deposit matures can take it without any 
hindrance, it vests at the time of his death 
in the dependent ofthe subscriber to whom 
under the rules of the fund the money is 
payable and it vestsin him free from any 
debt or other liability incurred by the de- 
ceased or incurred by the dependent before 
the death of the sub:criber or depositor. It 
is, therefore, necessary to see who are the 
dependents or persons authorised by law to 
receive paymant on their behalf to whom 
the provident fund has been made payable 
under the rules of the fund and in whom 
therefore the fund would vest, although it 
can be received by the nominee declared 
to be so under s. 5 of the Act. 

In the Provident Fund Rules which have 
been framed by the Local Government for 
the Government servants of these Provinces 
there is a special provision in r. 31 (1) that 
if anomination has been duly made by 
the subscriber in favour of a ‘member or 
members of his family, the amount stand- 
ing to his credit to waich the nomination 
relates shall become payable to his nominee 
or nominees in the proportion specitied in 


“the nomination. We therefore think that 


where such a rule exists and there would be 
no difficulty in holding that the nominee or 
nominees are also persons .to whom the 


“money becomes payable unders. 3 (2) and 


therefore vests in them, 

Unfortunately in this case a copy of the 
Provident Fund Rules of B. B, & C. I. Ry. 
Go. was not laid befure ihe Courts below 
and the case has been decided witaout 
reference to any‘ specific provisions in the 
rules though there may be such rules re- 
garding this. We think that this appeal 


ank 


‘ 
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cannot be satisfactorily disposed of without 
ascertaining whether there are specific 
rules framed by the B.B. & 0.1. Ry. Co. 
regulating the distribution of the pro- 
vident iund after the death of -the 
subscriber. 


We accordingly allow this case to stand 


<. out for six weeks to enable the Counsel 
“for the parties to prccure a printed copy of 


< 


the Provident Fund Rules of the B. B. & 
0. I. Ry. Co. which were in force in 1930. 

Messrs. B. Malik and Jagdish Swarup, 
for the Appellant. 

Mr. Akhtar Husain Khan, for the Res- 
pondent. 

Judgment.—The facts of this case are 
given in our order, dated December 14, 
1936. In that order we pointed out : 
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“Tt is therefore necessary topee who are the de - 


pendents or persons authorised by law to 


` payment on their behalf to whom the provident fund 


has been made payable under the rules of the fund 
and in whom theeforethe fund would vest, although 


receive - 


it can be received by the nominee declared to beso” 


under s. 5 ofthe Act.” 


The rules and regulations of the Bombay 
Baroda and Central India Railway Company 
are now before us. Rule 6 provides for the 


` filling in of the declaration nominating the 


person whois entitled to receive payment 


‘in the event of the depositors death and 


varying the nomination later, for which a 


‘fresh declaration form is required. In the 


Courts below it was conceded and indeed 
it has been found by the lower Appellate 
Court that shortly before his death the 
deceased had cancelled the previous nomi- 
nation paper and filed a fresh declaration 


form nominating his mother Musammat 


Khooban as the recipient of the provident 
fund after his death. Rule 22 (1) provides 
that if the sum is made payable to a de- 
pendent by the declaration filed by the 


depositor under r. 6, it shall be paid to ` 


the dependent or to such person as may 


“pe authorised by Jaw to receive payment 
“On his or her behalf. The mother was 


ga 


tLerefure a person who was authorised 
under the rules to receive payment, being 
adependent of the deceased. It follows that 
under s. 3 (2) the amount vested in her 
absolutely lree from any debt or other 
liability incurred by the deceased-or in- 


. curred by the dependent before ihe death 


‘of the subscriver or depositor, because the 
sum was payable under the rules of the 
fund to this dependent of the depositor. 
In the view of the matter the appeal has 
no force, and it is accordingly dismissed 


_ with costs. 


Ne Appeal dismissed, 


- nimous 
of Hong Kong finding 


. December 14, 1934. 


(P. d.) iésid 
PRIVY COUNGIL 
Appeal from the Supreme Court of Hong 
Kong (Admiralty Jurisdiction) - 
March 19, 1937 
Lorn RUSSELL or KILLOWEN, Lorp 
MACMILLAN, SIR LANCELOT SANDERSON AND 
f Lorp NORMAND. 
Nautical Assessors: — 

CAPTAIN Las ton AND CAPTAIN CHAPLIN. 
Tus AMERICAN MAIL LINE Lro., 
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Considerations—Acts must be severably negligent 
Question to be dealt with a commonsense principle. 
When two vessels are guilty of negligent naviga- 
tion and a collision results, both may be held res- 
ponsible though the negligence is not synchronous, 


Jt has to be considered not merely whether one 


vessel has been subsequently negligent, but whether 
it has also becn severably negligent. Where. the 
acts of negligence, though euccessive, aie close 
together in time and interact with each other they 
fall to be considered not as severable Lut as co- 
operating factors in the final catastrophe. (|p. 537, 
cols, 162.) i 
Upon the whole the question of contributory negli- 
gence must be dealt with somewhat brcagly and 
upon ccmmonsenss principles as a jury .wculd pro- 
bably desl with it. And while no doubt, where a 
clear line can be drawn, the suksequent negligence 
is the only one to look to, theie are cages in which 
the two acts ccme so closely together, end the 
second act of negligence is so much mixed up with 
the state of things brought about by the first act, 
that the paity secondly negligent, while not free 
from blame might, on the other hand, invcke the 
prior negligence as being part of the cause of the 


collision so as to make it a case of contribution. 


Admiralty Commissioners v. ‘‘Volute” (Owners) The 
Votute (1), referred to. |p. 537, col. 1.] 


~- Messrs. A.T. Miller, K. C. Lewis Noad, 
K.C. and G. H. Main Thompson, for the 
Appellants. es 

Messrs. K. S. Carpmael, K. C., and H. G. 
Willmer, for the Respondents. ~ 

Lord Normand.—The owners ci the 
President Jefferson appeal from tLe una- 
judgment of the Supreme Court 
the President 
Jefferson alore to blame for collision in 
which she was involved with the. motor 
vessel Afrika in Hong Kong harbour on 
‘Lhe trial Judge, the 
Chiet vustice of Hong Kong, held that 
both vessels were to blame for the collision, 
and he divided the hability in the propor- 
ticn seventy per cent. against the 


President Jefferson and thirty per cent. 


against tte Afrika, From his judgment 


Jan appeal and cross-appeal were taken to 


the full Court, of which the Chief Justice 
was himself a member, aud the juden cat 
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which the Unief Justice had found. The 
Chief Justice coneurred with the con- 
clusion reached by the Full Court varying 
his judgment because of the advice given 
tothe Court by the niutical assessors. In 
the-present appeal the appellants ca- 
tended that the Afrika was alone to blama, 
aad alternatively that, if both vessels were 
to blame, the larger shire of liability 
rested with her. Tne respondents main- 
tained that the jadgment appealed against 
was well founded and, alternatively that, 
if both vessels were to blame, the judg- 
ment of the trial Judge should be restored. 


The President Jefferson is a steel twin’ 


screw steamship, of. 14,174 tons gross 
register, 5165 feet in length and 72 feet 
in beam. On the morning of December 
14, 1934, she was entering Hong-Kong 
harbour in charge of a licensed pilot in 
the course of a voyage from Shanghai to 


Hong Kong with a full cargo. She was 


drawing 27 feet 5 inches: forward and 25 
feet 5inches aft. The Afrika is a twin 
steel screw motor vessel of 8,597 tons gross 
register, 446 feet in length and 60 feet in 
beam: On the same morning she was 
entering Hong Kong harbour, 
charge of a licensed pilot, in the: course of 


a voyage from Manila to Hong Kong. She” 


was drawing 30 feet 8 inches forward and 
31 feet 5 inches aft. Both vessels had 
approached Hong Kong harbour by the Lye 
Mun Pass; the Afrika hid been at first ahead 
of the President Jefferson, but at or near 


the inward end of the Lye Nun Pass the Pre- ` 


sident Jefferson had overtaken- the Afrika, 
passed her and gone clear of her soon after 
1l A.M. From tnat time onwards until the 
collision the Afrika was never Jess than 
two points, abaft the beam of the President 
Jefferson. At about IL-31 A. m. the 
President Jefferson, which was then pro: 
ceeding ona westerly course intending to 
berth ata wharf on the westside of the 
Kowloon Peninsula, was approaching: the 
waters south of Kowloon Point Here she 


observed a Y signal with her house’ flag: 


hoisted on the godown signal mast of the 


Kowloon Wharf Company, and the signal” 


meant that no berth was available for her 
at thattime. At 11l-3Ł A. M. when she was 


almost south of Kowloon Point, the berthing: 


master came alongside in a tug and 
informed her that it- would be necessary 
for her to anchor for about three quarters 
ofan hour till a berth became: available. 


At tbat time (11-91 a.m.) the Afrika was 
about 6 or 8 ships’ lengths astern of the: 
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“President Jefferson. The weather was fine 


and clear, there was no appreciable wind 
and one-and-a-half knot flood tide was 
making from east-south-east to west north- 
west. The President Jefferson at about 
11-34 A. M. or very shortly afterwards 
changed direction to starboard and for about 
four minutes followed the same course as 
she would have followed had she been 
proceeding, ab originally intended, to her 
berth. Her speed had been reduced to 
about two or three knots over the ground, 
The position which confronted her requires 
some detailed explanation. The usual 
anchoring waters for a vessel awaiting a 
berth are Some 1,400 feet westward of Pier 
No. 4 on the west side of Kowloon Peninsula, 
But on December 114, 1934, dredging was 
being carried out in these waters A pile 
dolphin to mark the western limit of the 
dredging operations had been erected at a 
point about 1,000 feet northward of the 
line of buoys which delineate the northern 
edge of the “Central Fairway". The nearest 
of this line of buoys to the dolphin is 
buoy A 7, which was a little more than 
1,000 feet south-west of the dolphin, and 
nbout 1,30) feet in an easterly direction 
from buoy A 7 there was another buoy A 6. 
The s.s. Everett having junks on either 
side. of her was lying moored at buoy A7 
with her stern sama 50) fest wasi-north- 
west of the buoy itself. Thos2 in charge 
of the President Jefferson decided to anchor 
between the pile dolphin and the s.s. 
Everett, and accordingly at about 11-38 
A. Me Commenced a gradual turn to port. 
Tois alteration took place in full view of 
the Afrika but no whistle signal was given 
indicating that the President Jefferson 
was taking a course to port. She continu- 
ed on this new courses until she reached 
at 11-43 a.m. sme point north of the line 
between buoy A 6 and buoy A 7. At this 
point she let go her port anchor with 20 
fathoms ofcable at the windless or 15 
fathoms in the water. Ifthe m2noeuvre 
for anchoring had been completed withcut 
mishap, she would have swung round to 
port and drepped down channel with 
the tide and with the port anchor 
dragging. As she swung it would be 


. necessary to have regard to the presence 


of the dolphin and to manoeuvre go that 
her stern shouid- clear it. The position 
which she selected for anchoring was, 
therefore, one which demanded careful 
navigation, but there was no fault in an- 
choring: at this. position if those in charge 
of the ship had-no duty to have regard to 
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other vessels under way. 

. It will now be convenient to attend to 
the action taken up to this point (11-43 
A. M.) by the Afrika. Her intention was to 
moor at buoy A 4, one of the line of buoys 
marking the southern limit of the “Central 
Fairway”, and situated approximately at 
a distance of four and a half cables west 
by south from buoyA 7. The captain of 
the Afrika decided to approach buoy A 4 
by passing between buoy A 6 and AT, 
keeping A 6 on his starboard side and A 
7 on his port side,andthen to port and 
fetch up at the buoy A 4, Though the 
manoeuvre required that the Afrika should 
navigate outside the “Central Fairway”, 
no fault is to be found with it, provided 
that it was’ executed with due regard to 
the safety of other vessels. The altera- 
tions of the Afrika's speed and course, the 
times of which are adjusted to correspond 
with the times given for the manoeuvres 
of the President Jefferson, were as follows. 
The Afrika had 
speed ofabout 5 or 6 knots over the ground 
but at 11-33 A. m. she stopped her engines, 
as she approached Kowloon Point, for 
about 4 minutes, and at 11-37 a.m. her 
engines were put slow ahead. Off Kowloon 
Point her course was altered to approxi- 


„mately west-north-west and nearly parallel 


to the course on which the President Jeffers 
son then was. As she came up to buoy A6 
her course was altered. again slightly to 
the northward. She was then making about 
five knots over the ground and overtaking 
the President Jefferson. She had not 
noticed the President Jefferson's alteration 
to port at 11-38 a m. butat IL-43 a m. 
when the President Jefferson was two 
cables distant from her, she observed the 
President Jefferson swing to port. The 
Afrika then sounded two blasts, put her 
rudder hard aport and stopped her engines. 
The President Jefferson very shortly after- 


. wards let go anchor and blew three blasts. 


She did uot, however, actually reverse 
her engines at that moment because it 
was necessary for her to maintain forward 
way till her stern swung clear of the 
dolphin. She accordingly proceeded first 
at slow ahead, and then at half ahead on 
her starboard engine from 11-44 a.m. In 
so doing she dragged her anchor and her 
movement, though mainly westerly, carried 
her silghtly to the southward thus narrow- 
ing the distance between herself and buoy 
A 7. The Afrika's alteration of course 
meantime was not sufficient: to enable her 
to pass south of buoy A 7 though she 
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- kept her rudder hard aport. She repeated 


her two blasts signal and at 11-46 a.m. the 
President Jefferson replied with three blasts 
and put her engines full speed astern 
having then cleared the dolphin. A minute 
later the stem of the President Jefferson 
came into contact with the starboard side 
of the Afrika abreast of No. 2 hatch 
atan angle of 75 degrees leading forward. 
At the time of the collision the President 
Jefferson appears tohave had no forward 
way and the actual impact seems to have 


been caused by the Afrika’s turning move- 


ment aided. it may be, by the tide. « 
Ontthese facts the trial Judge held that 
the President Jefferson wasin fault (a) in 
failing to signal by whistle when she 
altered her course at 11-38 a. m. and (b) in 
failing when she sounded her first signal 
of three short blasts. to put her engines 
astern. He held thatthe Afrika was to 
blame for having failed to keep a sufficient 
look-out and for having failed to observe 
the President Jefferson's alteration of 
course to port in sufficient time toen- 
able her to take a course to the south .of 


buov A 7 and the s. s. Everett. ee 


The Full Court held the Afrike to blam 
in four respects, (1)in failing to keep a 
proper look-out and so failing to see the 
Y signal, (2) in increasing speed from 
11-374 Mm. to11-43 a. m. and in following the 
President Jefferson too closely before de- 
finitely ascertaining her intention, (3) in 


altering to a more northerly course near: 


buoy A6, and (4)in failing to observe the 
President Jefferson’s porting’ manoeuvre 
sooner than she did. They also held the 
President Jefferson in fault (1) in failing to 
signal her alteration to port at 11-38 A. M., 
(2) in letting go her anchor in the manner 
and at the point she did having regard to 
the nature of her anchoring manoeuvre and 
tothe position, course and speed. of.the 
Afrika, and (3) in sounding a signal of 
three short blasts in answer to the Afrika's 
two short blasts and failing thereupon to 
put her engines full speed astern. But 
this three blast signal was held not to be 
in any degree a cause of the collision. 
for the reason that it could not have misled 
the Afrika. The failure to put the engines 
of the Preisdent Jefferson full speed as- 
tern at that time was not exprersly dealt 
with by the Full Court, but it is evident 
that the Ccurt considered that it was im- 
practicable to reverse the engines having 
regard to the position and proximity of the 


dolphin.. The view of the Full Court on the 


facts is thus summarised : 
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“On the one hand if the Afrika, as the overtaking 
vessel, had kept a proper look-out, reduced her speed, 
and held back from the President Jefferson, as she 
should have done, there would have been no colli- 
sion, On the other hand, if the President Jefferson 
had not Jet go her port anchor in the manner and 
at the point she did, there would have been no colli- 
sion.” 

Nevertheless the Full Court held that the 
negiigence of the President Jefferson in 
letting go her anchor when she did 
was subsequent to and severable from the 
negligence of the Afrika and that the 
President Jefferson's negligence was the 
proximate cause of the collision for which 
she must bear the whole responsibility. 
In support of this conclusion the follow- 
ing passage from the speech of Lord Bir- 
kenhead, L. C. in the Admiralty Commis- 
sioners v. S. S. “Volute’ (Owners) The 
Volute (1) is cited, 

“In all cases of damage by collision on land or 
sea, there are three ways in which the question of 
contributory negligence may arise Ais suing for 
damage thereby received. He was negligent, but 
his negligence has brought about a state of things 
in which there would have been no damage if B 
had not baen subsequently and severably negligent. 
A recovers in full. 

“At the other end of the chain, A's negligence 
makes collision so threatening that though by the 
appropriate measure B could avoid it. B haz not 
really tims to think and by mistake takes the wrong 
measure. B isnot held to be guilty of negligence 
and A wholly fails. 

“In between these two termini come the cases where 


the negligence is deemsd contributory, and the - 


plaintiff in common law recovers nothing, while in 
Admiralty’ damages are divided in some proportion 
or other.’ 


The learned Judges therefore held that 
the case falls within the principle for- 
mulated in the first of the cited paragraphs. 

The first question to be determined is 
whether the President Jefferson was in 
fault. The first act of negligence in point 
of time with which she is charged is 
failure to sound two blasts at 11-38 a.m. 
when she altered her course to port. Their 
Lordships are of opinion that two blasts 
should have been given, for they are 
unable to accept the argument put for- 
ward by the appellants that Art. 28 did 
not apply in the circumstances in which 
the President Jefferson found herself. As 
an overtaken vessel entering harbour and 
proceeding to anchor she was properly 
navigated when she altered her helm, and 
by the alteration she was taking a course 
authorised by the regulations and in par- 
ticular by Art. 21. Her failure to signal was 
therefore a breach of Art. 28. That breach 
occurred nine minutes before the collision 


(1) (1922) 1 A O 129; 91 L J P 38; 126 L T 425; 66 S 
J 156; 38 T LR 225, '. l 
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and in these nine minutes, during which 
the President Jefferson proceeded at a 
slow speed, there was ample opportunity 
for those navigating the Afrika not only 
to observe the alteration but to judge of 
its extent. The concurrent finding of the 
Court below is that the Afrika ought to 
have observed the alteration ‘when she 
was so far southof bnoy A 6 that it would 
have: been possible for her to pass safely 
south of buoy A 7 and the Everett. In 
these circumstances it is clear that the 
failure to signal the alteration did not in 
fact contribnte to ite collision. n 
hips are further of opinion, in eee 
aes with the judgment of the Full Court, 
that the faults alleged to have been com- 
mitted by the President Jefferson when 
she gave the first of her three’ blast 
signals are not established against her as 
faults contributing to the ‘collision. | 
The remaining fault with which the 
President Jefferson is charged is that she 
failed to keep her course and speed and 
that she improperly let go her anchor when 
the Afrika was too nearand so brought 
about the collision. Counsel for the ap- 
pellants accented the position that the 
President Jefferson was, aS an overtaken 
‘vessel, under a duty to keep her course 
‘and speed; but he maintained that the 
duty to keep course and speed was per- 
formed if the overtaken vessel kept that 
course and speed which, according to the 
rules of good seamanship, were the right 
course and speed for the performance of 
the manoeuvre in which she was at the 
time engaged and which was obvious and 
visible to the overtaking vessel. In the 
present case, it was argned, the Afrika 
saw or, if she had been keeping 4 proper 
Jook-out, ought to have seen that ne 
President Jefferson was engaged in the 
manoeuvre of coming to anchor, and the 
completion of the manoeuvre was ao a 
breach of Art. 21 of the Regulations but 
in compliance with 1t. Tf, see is 
this argument, the President Jefferson ha 
abandoned her intention of coming to 
anchor in the neighbourhood of the dolphin 
and had proceeded past it and past oe 
A 7 till she reached more open water, she 
i been i 
ma might have left the Afrika 


in donbt about the s 
a a later stage when the President Jeffer- 


eile thus d 
Hata of the appellants 1s, in the opinion 


-of their Lordships 


586- 


Roancke. (2)." The Taunton (3)] - Never- 
theless the principle is subject to certain 
inherent qualifications of which the chief 


is that the manceuvre must be carried out. 


in acco"dance with the 
seamenship and with due regard to the 
Immediate circumstances. If, for example, 
it, js manifest that the versel, whose duty 


rules of good 


it-is tokeep out of the way, has failed. 


ioa fppreciate ihat the cther vessel is 
engeged in the manoeuvre of coming to 
anchor and has approached ker so closely 
and at such.a speed that the further 


~execuiin cf the manoeuvre will bring 


about a collision, it becomes the duty of 
that other -vessel to depart from the pur- 
pose of coming to anchor and so to 
manoeuvre asto-avoid the danger which 
the situation presents. The fundamental 


negligence of whch the.President Jefferson. . 


was guilty in the present. case was failure 
to. keep a:proper look-out.. Her capiain in 


his evidence says that when he was about 


to. anchor, the Afrika was a considerable 
distance away and “wasn't in the picture,” 
and he adds that if the Afrika had been 
within 1,2C0 feet he probably would not 
have anckored. On this evidence the drop- 
Ping of tLe anchor stands condemned; it 
was dene in culpable ignorance of the 
whereabouts of the Afrika, which hid been 
unwarrentably * dismissed from considera- 
tion andin effceh ignored. Once this cor 
clusion is rei.ched it can scarcely be ques- 
tioned that the‘ negligence contributed to 
the collision, But there remains a ques‘ion 
whether there was negligence of the part 
of the Afrika which also contributed, 


Counsel for tke appellants, however 
submitted an argument ‘that the Afrika 
might have avoided the collision by revers- 
ing her engines, at 11-43 a.m. when ske 
stopped her engines, and that her failure to 
do so was negligence and was the proximate 
and sole effective cause of the collision. This 
contention was at once challenged by 
Counsel for the respondents on the ground 
that it was excluded by the conduct of 
parties and the course of proceedings in 
the Courts below. The facts are as fol- 
lows. The captain of the Afrika in Lis 
examinaticn-in chief deponed that it woud 
have been risky to have put her eng nes 
full speed astern because that might have 
caused her stern-to swing to starboard 
and to put her broadside to the tide with 
the result that.she might have collided both 


2) (1908) P 231," 
(3) 81 Lloyd's List 119, 
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with the President Jefferson ond withthe 
Everett; This evidence was not challenged - 
in ecrcss-examination. Counsel for the ap- _ 
pellants admitted before the Full Court. 
that when she stopped her engines the 
Afrika could have done nothing other 
than what she did to avoid the collision, 
and this proposition is affirmed by 
concurrent tndings. In thess circum: 
stances their Lordships are of opinion that 
the appellants ere precluded from maintain- 
iog as a ground of fault against the Afrika. 
that she should have reversed instead. of 
stopping her engines. The appellants next 
maintained that the findiogs of negligence 
against.the Afrikz by the Full Court were 
fully established. The respondents did not 
maintain ihat these findings were unsup- 
ported by the evidence. They argued, it- 
is true,. that there was no duty laid on 


.those on board the Afrika to take note of 


the Y signal, which was not addressed to 
her but to the President Jefferson. In 
the opinion of their Lordships .the failure 
to observe the Y signal is not material in 
the present case, because there were otier 


. and subsequent c reumstances which certain- 
.ly ought to have been observed by fhe- - 
- Afrika and which, if observed, would hive 
.. sufficiently warned her that the President 


Jefferson was nct making to the wharf but 
was making to anchor, but their Lordships - 
do not countenance the view that when two 
vessels are proceeding together into 
harbour either is entitled to ignoreishore 
signals to the other which may give in- 
formation about her future action and so 
be useful for the guidance of the vessel 
to which the signal is not addressed. The 


. subsequent circumstances which ought to 


have been observed by the Afrika were 


-the putting out of the tug to speak to the 


President Jefferson, her slow speed which 
the Afrika was well able to gauge as she 
was overtaking the President Jefferson, 
and her turn to port off the course which 
she would have followed if she had been 


going to berth. These circumstances, if. 


they had been seen and appreciated, would 
have been a certain indication that the 
President Jefferson. would shortly etme tn 
anchor. The exact pcsition which she 
would chosse mig:t not be known to the 
Afrika, but c early it was her duty to avoid 
taking any action which would hamper or 
embarrass tha President Jefferson in the 
manoeuvre which she was in process of 
executing. The Afrika, as the overtaking ' 


- vessel, was. bound under Art. 24 of the 
‘Regulations to keep out of the way, . and. 
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in the circumstances of the present case 
their Lordships hold that her duty as a 
matter of .good seamanship was to avoid 
overnuuling the President Jefferson till 
the intenti n of the la'ter vessel was fully 
dieclosed. ‘That she failed in this duty is 
attributable to faulty lovk-ont whereby she 
failed to observe timeous'y the President 
Jefferson's alteration of course, or to ap- 
preciate its meaning or the meaning: of 
her slow speed. The defective look-out is 
probably to be explained by the strangely 
inverted idea entertained by the master of 
the Afrika that his ship was not the over- 
taking but the overtaken vessel, which led 
him to navigate her throughout on the basis 
that the President Jefferson was the keep- 
out-of-the-way ship. It was a consequence 
of this faulty look-out that the Afrika 
increased speed and altered course and 
followed the President Jefferson into the 
narrow waters between buoy A 7 and the 
Everett on the one hand and buoy A6 cn 
the other, though it should have been 
obvious that if she persisted in this course 
and if the President Jefferson anchored in 
that neighbourhood a position cf immediate 
danger was certain to emerge. That was 
in fact precisely what happened, with the 
result that when the President Jefferson 
let go her anchor the Afrika was by her 
negligence so committed that it was im- 
possible for Ler to deflect her course to 
the southward of the Everett and buoy A 7 
or to stop before she arrived at the point 
of collision. If the President Jefferson was 
negligent in dropping her anchor, because 
of the near approach of the Afrika, the 
negligence of the Afrika cannot be treated 
as a severable negligence which had ceased 
to operate and did not contribute to the 
collision. It may be that the Afrika awoke 
to the situation and sounded her two blasts 
before the President Jefferson's anchor was 
let go, but tŁeres cannot have been more 
than a few seconds between the two events. 
The Lord Chancellor in the Volute (supra) 
(1) pointed out that when two vessels are 
guilty of negligent navigation and a colli- 
sion results both may be held responsible 
though the negligence is not synchronous, 
and he cited cases in which both vessels 
were held to blame though the negligence 
was in sequence and though there would 
have been no ellison but for the final 
act of negligence of one of the vessels. It 
has to be censidered rot merely whetker 
one vessel has been subsequently negligent, 
but whether it has also been severably 


negligent. Where the acts of negligence, _ 
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though sneceasive, are close together in 
time and interact with each other thev 
fall to be emsidered not as severable but 
as cc-operating factors in the final catas- 
irophe. The Lord Chancellor (at page 141*) 
sums up tbe matter thus: — 

“Upon tha whole I think that the question of 
contributory negligence must be dealt with somes 
what broadly and upon commonsenss principles as 
a jury would probably deal with it. And while no 
doubt, where a clear line can be drawn, the sub- 
sequent negligence is the only one to look to, there 
are cases in which the two acts come so closely 
together, and the second act of negligence is so 
much mixed up with the state of things brought 
about by the first act, that the party secondly neg- 
ligent, while not free from blame under the Bywell 
Castle rule, might, on the other hand, invoke the 
prior negligence as being part of the cause of the 
collision so as to make it a case of contribution.” 


Their Lordships are of opinion that the 
negligence of the Afrika was operative 
after she stopped her engines, in the 
sense that it was her previous inattentive- 
ness to the movements of the President 
Jefferson that brought her into a positicn 
which embarrassed that vessel in the 
manoeuvre in which she was engaged ard 
disabled the Afrika herself from taking 
measures which would have avoided the 
danger, the possibility of which she should 
have foreseen intime to prevent it from 
arising, and that though there was suabe 
sequent act of negligence by the President 
Jefferson but for which the collision would 
have been avoided both vessels must be 
keld to blame. Their Lordships concur in 
the view expressed by Mossop, J., that it 
is beyond all doubt that each of the two 
vessels was navigated with a deplorable 
disregard of the movements of ithe other. 
Eich is equally blame worthy and there 
is no sufficient ground for differentiating 


. between them in distributing the responsi- 


bility for the collision. In reaching this 
conclusion their Lordships have had the 
advantage of considering the advice of the 
nautical assessors upon the technical aspects 
of the case. 

Their Lordships will humbly advise His 
Majesty that the appeal should be allowed, 
that the order of the Supreme Court of 
Hong Kong which is appealed against the 
order of the trial-Court should be set aside, 


‘and that the President Jefferson and the 


Afrika should be held both to blame and 
that in equal proportions for the collision 
between them, that neither party should be 
entitled to the costs of the proceedings in 
the Oourts in Hong Kong, and any costs 
paid under either of the orders cf the Cour.s 
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below ought to be repaid. The respond- 
ents must pay one-half of the costs of this 
appeal. 

D. Appeal allowed. 

Solicitors for the Appellant:—Messrs. 
Parker Garrett & Co. 

Solicitors for the 
Thomas Cooper & Co. 


Wi 


Respondents:—Messrs. 





- CALCUTTA HIGH COURT. 
Civil Appeal No. 366 of 1935 
August 14 and 27, 1 ‘36 
R.O. Mrrrer, J. 
SERAJGANJ LOAN OFFICE Co., Lrp. 
’ —Derenpant No. 9—APFELLANT 
VETSUS 

SASIMUKHI DEBI AND otazrs-— 

| RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), ss. 167, 161— 
Property subject to maintenance charge—Sale of, in 
rent sale~Zamindar himself purchasing tt and grant- 
ing permanent tenure—Zamindar, if can file appli- 
cation under s. 167—“Ineumbrance” in 8. 161, of Act 
is wider than that ins. 37, Bengal Land Revenue 
Sales Act (XI of 1859). ; 

A certain property subject to maintenance charge 
was sold in rent sale and was purchased by zomin- 
dar himself. Subsequently the zamindar granted 
putni or permanent tenure: 

Held, that the zamindar_ still remained a person 
afiected by the charge and was, therefore, entitled 
to make an application to annul the charge under 
s, 167, Bengal Tenancy Act. 

[Case-law discussed.] 

The word ‘incumbrance’ as used in the Bengal 
Tenancy Act, is of wider import than the same word 
as used in s. $7, Bengal Land Revenue Sales Act. An 
under-tenure created bythe defaulting tenure-holder 
would be an incumbrance within the meaning of 
s. 167, Bengal Tenancy Act, according tothe defini- 
tion given in s. 161, but is not an incambrance 
within the meaning of s. 37, Bengal Land Revenue 
Sales Act. Turner Morrison & Co, v. Manmohan 
Chaudhuri (7), relied on. 

C. A. from an appellate decree of the Sub- 
Judge, Pabna, dated August 29, 1934. 


Mr. Nirmal Chandra Chakravarti, for the 
Appellant. 

Messrs. Krishna Kamal Maitra and 
Bireswar Chatterjee, for the Deputy Regis. 
trar. 

Judgment.—( August 14, 1936).—This ap- 
peal is on behalf of defendant No. 9, in a 
suit instituted by the plaintiff-respondent to 
enforce her charge for maintenance on the 
properties described in Sch. Ka of the 
plaint which consists of many items of 
property. In this appeal I am only con- 
cerned with item No. ll of the said sche- 
dule. Jadav, Satish and Purna, the hus- 
band of the plaintiff, were brothers. They 
had inherited from their father immov- 
able properties, which included a patni taluk 
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held under Jogesh Chandra Chowdhur 
On Purna’s death his widow, the plaint: 
inherited his properties in which she ha 
the estate of a Hindu widow. Jadav an 
Satish were her husband's reversioner 
On January 23, 1890. she surrendered he 
estate in favour of Jadav and Satis] 
Whether the deed operates as a complet 
relinquishment under the Hindu Law c 
not is not material for this appeal, for b 
the document of transfer it cannot k 
doubted that she at least transferred he 
life estate in favonr of Jadav and Satish. I 
consideration of the said transfer Jadav an. 
Satish executed on the same date a dee 
in her favour by which they promise. 


‘to pay her maintenance at the rate o 


Rs. 18 per month and charged the propertie 
ofthe said Sch. Ka for the same. Defend 
ants Nos. 1, 3,4, 7 and the father of de 
fendants Nos 2, 5and6 who were the heir, 
of Jadav and Satish borrowed money fron 
defendant No. 9 the Seraigunj Loan Office 
and on September 21, 1923, executed i 
favour of the latter a mortgage securing 
the repayment of the loan. The pain 
taluk held under Jogesh Chandra Chou 
dhury as also some other items of property 
of Sch. Ka was included in this mortgage 
Defendant No.9 instituted a suit on the 
mortgage, obtained a decree, and in exe 
cution of the same purchased the saic 
patni taluk and some of the other mort 
gaged properties. Defendants Nos. 8 and 
10 to 20 have purchased the remaining 
items of Sch. Ka. It is the finding that the 
purchases made by defendants Nos. 8 tc 
20 of the different items of Sch. Ka were 
with notice of the plaintiff's charge. The 
properties purchased by them have been 
declared by both the Courts below to be 
charged with the arrears of maintenance 
claimed by the plaintiff in the suit and a 
decree for sale has been made. This decree 
so far asit relates to the properties of 
Sch. Ka other than Item No. 11 has not 
been challenged before me. The only con- 
troversy is with regard to Item No. ll, 
Defendant No. 9, who is the appellant 
before me, assails the judgments and dec- 
ree of the Courts below relating to this 
item. Item No. 11 is described in the plaint 
as a putni taluk held by defendant No. 9 
under Jogesh Chandra Choudhury. 

The facts bearing upon this controversy 
are as follows: The patni taluk charged 
by the deed of January 23, 1890, was pur- 


‘chased: by defendant No. 9 at the sale in 


execution of its mortgage decree on Novem- 
ber 20,1931, This sale was confirmed on 
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January 23,1932. In the meantime Jogesh 
Ohandra Chowdhury had instituted a suit 
for resovery of arrears of rent of the said 
patni taluk He obtained a decree for rent 
and putitin execntion under the special 
procedure of Ch. XIV. Bengal Tenancy Act. 
At the Conrt sale he, Jogesh Chandra 
Chowdhury, purchased the patni taluk on 
November 17, 1931. Thesnid sale was con- 
firmed on January 4, 1932. As Jogesh 
Chandra Chowdhury purchased the patni 
taluk at a rent sale before the sale at 
which defendant No. 9 purchased the same, 
the title to the said patni taluk vested in 
Jogesh Chandra Chowdhury with power 
to annul incumbrances upon it. Jogesh 
Chandra Chowdhury thereafter on June 19, 
1932, granted a patni taluk in respect of 
the lands covered by the putni which he 
had purchased atthe aforesaid rent sale 
to defendant No 9 at the old rent. There- 
after on July 16, 1932, about a month after 
the grant of this pdini by him to defend- 
ant No. 9, he filed an application in the 
Civil Conrt under the provisions of s. 167, 
Bengal Tenancy Act, to annul the charga 
‘or maintenance of the plaintiff which had 
oeen created on the patni taluk purchased 
by him by the deed which Jadav and Satish 
had executed in favourof the plaintiff on 
Januarv 23,1890’ The notice contemplated 
by s. 167, Tenancy Act was served on the 
plaintiff through Court on August 8, 1932. 
Defendant No. 9 contends that the plaint- 
iff's charge is no longer existing on the 
patni taluk which was created in itsfavour 
bv Jogesh Chandra Chowdhury on June 19, 
1932. Both the Courts below have repelled 
the contention, the lower Appellate Court 
holding that Jogesh Chandra Chowdhury 
was not entitled to file the application 
under s. 167, Tenancy Act, on July 16, 1932, 
after he had granted the patmi to de- 
fendant No. 9. The question is whether 
this view is correct. In my view itis not. 
It is necessary to bear in mind that 
the patni taluk which was granted by 
Jogesh Chandra Chowdhury to defendant 
No. 9 on June 19, 1932, is not the patni 
taluk which was charged in the year 1890 
with the maintenance of the plaintiff. It is 
a new interest altogether. If at the rent 
sale held on November 20, 1931, the charge 
patni taluk had been purchased by another 
person, say P, with notice of the charge, 
the said patni taluk in his hands would 
have been charged with the plaintiff's 
maintenance till that person P had avoid- 
ed the charge by serving a notice on the 
plaintiff under s. 167, Bengal Tenancy Act. 
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If P failed to proceed in accordance with 
that section within the time allowed the 
patni taluk in his hands could be sold at 
the instance of the plaintiff for her claims 
in enforcement of her charge. If before 
that contingency P granted to defendant 
No.9 a darputni or any another perma- 
nent tenure, the plaintiff's charge would 
not have shifted from the patni taluk in 
hands of P to the darputni or permanent 
tenure created by Pin favour of defend- 
ant No. 9. It may be that the purchaser 
of the charged patni taluk at a sale held 
at the instance of the plaintiff for enfore- 
ing her charge would not take it subject 
to this darputni ov permanent tenure if 
at the time of the creation of the darputni 
or permanent tenure defendant No. 9 had 
notice of the charge, but that would be on 
a principle analogous to the principle on 
which a permanent lease or tenure created 
by the mortgagor after the mortgage is 
held to be not binding on the mortgagee 
or the purchaser at the sale heldin en- 
forcement of the mortgage. Notwithstand- 
ing the creation of the darvutni or perma- 
nent tenure, P would be the person 
affected by the plaintif’s claim as being the 
owner of the charged patni taluk. In these 
circumstances I fail tn see why he would 
lose the right to serving a notice under 
a 167, Tenancy Ach, on the plaintiff annul- 
ling her charge simply because before ap- 
plying under the said section to the Civil 
Court he had createda permanent tenure 
under his patni taluk. 

In my judgment, that the zamindar, 
Jogesh ‘Chandra Chowdhury himself pur- 
chased the patni taluk at the rent sale 
would make no difference in principle. The 
existence of the charge in favour of the 
plaintiff would prevent merger on the patni 
taluk with his zamindari interest. For the 
purpose of the plaintiff's claim the patni 
taluk io his hands would be deemed to 
exist and the position of defendant No. 9 
under the patni created in its favour on 
June 19, 1932, would be analogous to the 
position of a tenure holder or permanent 
lessee from the owner of the equity of re- 
demption, I accordingly hold that Jogesh 
Chandra Chowdhury remained affected by 
the plaintiff's claim even after the grant of 
the putnito defendant No.9 and had an 
interest filing the application under s. 167, 
Tenancy Act, and in having the notice 
served on the plaintiff. I accordingly dis- 
agree with the lower Courts. In support 
of its conclusions on the point of law the 
lower Appellate Court has relied upon twe 
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cases, namely, Sreemanta Ram De v. Koo- 
koor Chand (1) and Ananda Chandra Pod- 
dar v. Kunja Behary Pal (2), and the learn- 
ed Advceate for the respondent has cited 
before me three other cases, namely, Koy- 
lash Chandra Dutt V. Jubar Ali (3), Nuia- 
yan Chandra v. Kasiswar Roy 4, and 
Sooharam Baymav Doo-ga Charan Das (5). 
These cases have in my judgment no ap- 
' . plication. The learned Advocate fir the 
appelant cited before me the case in 
Pearilal Roy v. Moheshwart Debi (6), but 
the point L have to decide though raised 
was not decided there. 1 would, therefore, 


examine the cases on which the Appellate.. 


Court relied and the cases cited before 
me by the learned Advocate for the res- 
pondent. These cases lay down the propo- 
sition that the right of the purchaser -of 
an entire revenue paying estate sold for 
arrears of revenue to annul under-tenures 
under s. 37, Revenue Sales Act, is an assign- 
able right. It passes to a purchaser from 
such a purchaser and also toa patnidar 
of apatni created by the purchaser at the 
revenue salé whose patni includes the under- 
tenure. In Sreemanta Ram De v. Kookoor 
Chand (1), there is, however, an observa- 
tion that after the grant of such a patni, 
the painidar and not the purchaser at the 
revenue sale who bad granted ths patni 
has the power to annul, an under-tenure 
under s. 37, Revenue Sales Act. Itis on 
this observation that the lower Appellate 
Court relied in holdipg that Jogesh Chandra 
Choudhury had no right on July 16, 1932, 
to make the- application under s. 167, 
Tenuncy Act. This position will have to 
- be examined critically. | 

The word ‘incumbrance’ as used in tke 
Bengal Tenancy Act is of wider import than 
the same word as used in 8. 37, Revenue 
Gales Act. An under-tenure created by the 
defaulting tenure-holder would be an in- 
cumbrance within the meaning of s. 167, 
Tenancy Act, according to the definition 
given in s. 161, but is not an incumbrance 
within the meaning of s. 37, Revenue Sales 
Act: Turner Morrison & Co. v. Monmohan 
Chaudhuri (7). In Sreemanta Ram De v. 
Kookoor Chand (1), the purchaser at a reve- 
nue created a patni taluk in favour of the 


(1) 15 W R 481, 

(2) 80 L J177, 

(3) 22 W R 29, 

(DIOLIKS, ; ‘ 

(5) 5OLJ 264. 

(6) 25'O aal. N 

(7) 59 © 728; 136 Ind. Cas. 365; A I R1931 PC 314; 
58 TA 440; 54 O L J 462; 36 O W N 29; 62 ML J &; 
Ind, Rul, (1932) P C 45(P, ©). 
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plaintiff who sued to recover possession 
from the defendant who was treated as a 
lessee. To getthe relief it was neceasary 
to annul Lis rigits as a: lessee. The pur- 
cheser at tke revenue sale could rot at that 
time sue for possession as he had alr ady 
partied with the right to take khas posses- 
sion in favour of the patnidar. The effect 
of the patni was to interpose an estate: 
between him and the persons in possessicn, 
either holding as tenants or otherwise. He 
could only get the patni rent reserved and 
the right to reject the tenants or trespass- 
ers in occupation was vested in the pami- 
dar. Tke object of annulling an under- 
tenuro is to get possession of the latds. 
in the possession of the under-tenure-holder.- 
As the purchaser had no right to get pos-- 
sessin after ihe creation of the pami in 
question from. such persons it was held 

necessarily that he had at that time -no 

right to annul the under-tenure but that 

right ‘had passed to the-patnidar who alone - 
had the right to recover possession from 

the under-tenure holder or lessee. It miy 
be that these principles have application 
in the case of purchasers at.the rent sales 

held under the Bengal Tenancy Act where 

the incumbrance sought to be avoidedis 

an under tenure and relief asked is posses- 

sion, but I consider them to benct appli- 
cable when tke incumbrance sought to be 
avo ded is a mortgage cr charge, where the 
relief for possession is neither necessary nor 
prayed for. The nature of the incumbrance 

as defined in s, 161, Tenancy Act, has to 

be keptin view. 

I accordingly hold that the property 
No, 11, Sch. Ka, is not subject to the plaint- 
ifs charge, and it must be excluded from 
the decree for sale. The appeal is accord- 
ingly allowed in part. Defendant- No. 9. 
will have from the plaintiff-respondent the 
costs of this appeal subject to this modifica- 
tion: that he would get half the amount 
which he paid for court-fees on the memo- 
randum of appeal to this Court, and half. 
the costs of the Courts below. | 

August 27, 1936.—Having read the ap- 
plication filed on behalf of the plaintiff- 
respondent, and heard the learned Advo- 
cates on behalf of the parties, I think I 
ought to modify my order for costs. The 
order fcr costs would be in the following 
terms: Defendant No. 9, Serajgunge Lian 
Office, would get from the plaintiff half-the 
cos's (f ihe lower Appellate Court and - 
full costs of this Court, subject to ihe modi- 
fication that it would get half the amount 
of the court-fees in the memorandum of 


LA 
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appeal filed in this Court. With regard to 
tLe ecs's of the Court of first instance the 
piaintif and defendant No. 9 would bear 
their respective cosls. Th.s does not ` dis- 
turb in any way the decree for ecsts which 
the plaintiff has obtained against the other 
defendants in the Court of first instance. 


D. Appeal partly allowed, 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 493 of 1931 
September 14, 1936 
BAJPAL AND GANGA Naru, JJ. 
SURAJ PRASAD AND ANOTHER—- 
DEFENDANTS—APPELLANTS 

i ` versus 
Musammat GULAB DEIL- PLAINTIFF - 


RESPONDENT 

Hindu Law—Will—Widow making will according 
to husband's wishes—Wili acted upon—V alidity— 
Daughters allotted shares—Prohtbition to alienate— 
Nature of estate—Succession provided—Person not 
an existente at death of testator—- Bequest in his 
favour, if takes effect- Possession of limited interi st 
by marr.ed daughter—How far constitutes adverse 
possession aginst unmarried daughter—Will, if 
defeats provisions of Hindu Law as to survivorship 
~—~Widows—Aceretzon—Intention is the criterion. 

A Hindu widow executed a will in accordance 
with the wishcs of her husband dividing the prop- 
erty equally amongst her two daughters and giving 
them power to enjoy the profits during their life- 
time, But there was a clause in the will prohibit- 
ing them frem alienating the property either in 
favour of strangers or their own husbands. It was 


. also provided that in the event of the death of a 


daughter without issue, her share will go to the son 
of her husband by a second wife: 
Held, (i) that the will which was acted upon by 


_ the daughters after the widow's death and was also 
‘recognized in judicial and revenue proceedings, 
- could be regarded as the will of her husband: Bat 


Motwahu v. Bai Mamubat (1), relied on, 
(ii) that the estate given to the daughters was an 
estate limited to their lives and though there vas 


“no mention of right cf survivorship inter se, it was 


cjear that the rule of Hindu Law was not intended 
to be abrcgated. The intention was to make a 
division of the properties between the daughters to 
facilitate Management and enjoyment and the right 
of survivorship was not affected. Mahomed shumsool 
Horde v. Sheuukram (5), relied on, Kadha Prasad 
Mullik v. Mani Dassee i2), referred to. Basanti 


. Kunari. Debi v. Kamikshya Kumari Deli (3) and 


kao Narsingh Rao v. Beti Mohalakshmi Bai 14), dis- 
tinguished, 

- ait) thas the bequest in favour of the son could 
not take efect as the gilt must be made to a person 
in existence ut the dale cf the giit or at the death 
ot the testator’ as the case may be, and it is’ not 


` open toa Hindu to change the line of succession, 


by proviaing for the inherjtance to go to the 
son of the husband ot the daughter by a second wile, 
Further, the provisions of the Hinau Disposition 
ot Pioperty Act were not attracted as that Act is 
potretrospective, Bat Motivahu v. Bai Mamubaé (1), 
foo Nareingh Rao v. Beti Uchalakehmt Pai (4) and 


stikas PRASAD v.GULaB DEI (ALL) 
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Jatinira Mokan Tagore v.Ganendra Mohan Tagore 
(6), reliedcn. [p 446, col 1] 

‘qv) that possession of limited interest by married 
daughter in immovabla property may bs alverse for 
the purpose of barring a suit for recovery of that in- 
terest, and if the other daughter had brought a suit 
for possession, on the giound that as an unmarried 
daughter she had a preferential right as compared 
with the married daughter against the latter after 
she had been in possession for moze than 12 years, 
her suit might have been dismissed, but the adverse 
possession of the married daughter is good only to 
the extent of that limited interest and when that 
limited interest has vanished with her death, her son 
cannot derive any benefit. Consequently, where the 
unmarried daughter as survivor brings a suit within 
two years of the death of her married sister, for 
recovery of the share left by her, the suit is not 
barred. Lajwanti v. Sofa Chand (7), relied on [p. 
547, col, 1) i 

The question as to whether property purchased 
by a limited owner out of property cbiained from 
the last owner is an accretion or not depends on 
her intention as to how she proposes to keep the 
property. Purchase of property out of savings in 
the nams of her husband shows that her intention 

. is to treat itas her owa. Nirmala Sundari Dassi v. 
Deva Narayana Das Chouahuri (9), relied on. 


F. GU. A. from the decision of the Second 
Sub-Judge, Cawnpore, dated July 27, 1931. 

Messis. P. L. Banerji and Gopi Nath 
Kunzru, for the Appeliants. 

Dr. K. N. Katju, Messrs. Damodar Das, 
C. B. Agarwala, K. N. Agarwala, Jagat 
Behari Lal and Krishna Das, for the Res- 
pondent. 

Judgment.—This is an appeal by the 
defendants against whom tne plaintiff's 
suit for possession of certain zamindari and 
house properties, together with Rs. 2,000 

“as mesne prolits, has been decreed by the 
Court below. Apart from the general plea 
that the plaintiff is entitled to rio relief, 
it is contended that in no event is she en- 
titled to Item No. 3, Sen. O of the plaint, 

` because that property cannot be said to be 
an accretion tothe estate claimed by the 
Plaintiff. ‘he facts are that one Hazari 
Lal was thé owner of considerable zamin- 
dari and nouse properties; ne died on 
April 3U, 1911, leaving behind him a widow, 
` Musaminat Janki Kuer, aad two daughters, 
Musdmmat Gulab Dei (the plaintiff in the 
present suit) and Musammut Rajrani. 

Musammat Jauki also died oa August 10, 
1913, and Musammat Rajrani died on 
August 13, 1929. Suraj Prasad, delendant 

` No. J, aged about three years, at the time 

_of the institution of tne suit is the son cf 

" Musammat Rajrani and Lacnmi Onand, de- 
fendant No. Z, was tue husband of Musam- 

“mat Rajrani. He, too, died during the pen- 
dency of tne appeal and his representatives 
have been brought on the record. When 
Hazari Lal died, Wusammat Rajrani had 
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already been married, but Musammat 
Gulab Dei was unmarried and remained so 
even at the time of the death of Musammat 
Janki. The case for the plaintiff was that 
Lacnomi Ohand, defendant No. 2, 


“was a persun of scheming and avaricious nature 
and Musammat Janki Kuer was always apprehensive 
that he might after her death try to deprive the 


: plaintiff of the properties which she would inherit 


asan heiress to her father after Musammat Janki 
Kuer's death,” 
and 

“that in view of these apprehensions Musammat 
Janki Kuer executed’ a registered will on May 11, 


“1913, by which it was provided that the plaintiff 


should live after the death of Musammat Janki Kuer 
with her maternal uncles, Lalas Jai Narain and 
Prag Narain at Etawah, who were to look after her 
as her guardians and were also to arrange for her 
marriage, and certain penal provisions were laid 
down if defendant No. 2 felt inclined to marry with 
the plaintiff.” 


The plaintiff goes on to say that: 

“Musammat Janki Kuer, under the impression that 
her two daughters would equally succeed to their 
father's property as life-tenants after her death and 
in order to avoid disputes that might arise between 
them in the enjoyment of the aforesaid properties, 
further thought fit to divide the immovable properties 
in two lots alleging in the aforesaid will that she 
was authorized todo so by her late husband and 
also directed the movables and their sale procjeds to 
be equally divided between them afte1 her death;” 
that immovable properties me:tioned in 
Lots Nos. Land 2 in tne aforesaid will were 
devised to the two daughters for their 
lifetime only and that on the death of 


` Musammat Janki Kuer the names of both 
_Musammat Rajrani and the plaintiff were 


entered in Government papers in respect of 


` the zamindari properties mentioned in lots 
` Nos. hand 2as detailed in the will, and 
Musammat Rajrani remained in enjoyment 


‘of the profits and income accruing from 


' properties mentioned in Lot No.1 till: her 


“death. 


Musammat Rajrani died on 
August 30, 1929, and the name of defen- 


` dant No. 1 was mutated over the properties 


mentioned in Lot No. 1 of the will and the 


plaintiff who was a young widowed pur- 
' danashin lady and lived in the District of 


Allahabad did not become aware of the 


“mutation proceedings and could not prefer 


objections thereto, and that she came to 


‘know of the entry of the name of defen- 


- dant No. lin the revenue papers in the 


course of proceedings taken by defendant 


“No, 1 for substitution ot his name in place 


of Musammai Rajrani Kuer in Oivil Suit 
No. .60 of 1929 which was pending in the 


_ Oourt of the learned Munsif of Akbarpur 


at Cawnpore. This, it is said, aflorded the 
piam, a cause of action fur tue present 
pul, because the plaintiff is entitled to tne 
Gutire property left by Lala Hazari Lal as 
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the next beir to him, and Musammat Janki 


Kuer, 

“when she executed the will, purported to act under 
the authority of her hubsand l.ala Hazari Lal and 
the arrangement made by her in the said will for 
the sspaiate possession and enjoyment of the proper- 
ties left by Lala Hazari Lal to pe held by the daugh- 
ters during their lifetime leaves the right of one 
daughter to succeed to the share so held by the 
other on her death unaffected,” 


Upon these facis the plaintiff claimed to 
recover possession over immovable proper- 
ties detailed in Schs. A, B, C and D of 
the plaint and for Rs. 4,022-13-6 as mesne 
profits. As stated „before, the plaintiff's 
suit for the recovery of possession over im- 
movable properties mentioned in the plaint 
(with afew exceptions about which there 
is no controversy) and Rs. 2,000 as mesne 
profits has been decreed by the Court 
below. Tne defence to the suit was that 
the properties in suit had been grossly 
overvalued; that Lala Hazari Lal who had 
no male issue had on several occasions ex- 
pressed his desire and intention that his 
property after the death of his wife should 
be divided between his two daughters in a 
way so as to constitute them separate 
owners of the properties to be allotted to 
them respectively with no rights of sur- 

_vivorship inter se; that on the death of one 
daughter the properties allotted to her 
- wouid go to her issues and in case she died - 
- @nildless her property would devolve on 
the children of the deceased -daughter’s 
husband from another wife; that Hazari 
. Lal had furtner instructed his-wife that 
should he fail to give effect to his wishes 
and execute the necessary deed, she would 
execute a document for the said object; 
. that Hazari Lal died suddenly of heart fail- 
ure and consequently could not give effect 
to his said wishes by ‘executing the con- 
templated document: that in July 1913, 
when Musammat Janki Kuer apprehended 
that her end was approaching, she in order 
to carry out the instructions of her deceased 
husband for effecting an absolute partition 
between the two daughters with no rights 
of survivorship inter se; executed a will on 
_ July 17, 1913, and thus defendant No. 1 be- 
came the exclusive owner of the property 
entered in Lot No.1 of the will after the 
death of his mother Musammat Rajrani. It 
was said that the plaintiff had all along 
been recognizing Musammat Rajrani's right 
and title tothe property in suit and had 
‘been peimitting detendant No.1 and his 
Jnoihe: Musammat Rajrani to act upon the 
belief tuat they were separate owners 
of the property in suit, and thus the plaih» 
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tifs suit was barred by time and estoppel. 
Certain specific objections were taken to 
certain specific items of property and it 
was said that they did not form part of the 
estate of Hazari Lal. 


It would thus appear that the first ques- 
tion which we have got to decide is as to the 
nature of the estate that was taken by Mur 
sammat Rajrani after the death of Musam- 
mat Janki Kuer. It is strenuously contended 
on behalf of the defendants that when 
Musammat Janki Kuer executed the will ia 
question she was not executing any docu- 
ment on her own behalf but on behalf of 
her husband in pursuance of the authority 


conferred on her by her husband. The. 


learned Subordinate Judge has accepted 
this aspect of the case and has held “that 

Musammat Janki Kuer was quite competent 
“to execute the will.” What this exactly 
means is not quite clear but we believe 
that the learned Subordinate Judge was of 
the opinion that Hazari Lal had instructed 
his wife to execute the will in question, and 
as such the document printed at p. 55 of 
our record should be considered for prasti- 
cal purposes as the will of Hazari ual (who 
being a separate and sole owner of the 
property in question was undoubtedly en- 
titled to execute a will) and the will of 
Musammat Janki Kuer should not be altoge- 
ther ignored as being a document executed 
“by a Hindu widow with a life estate only. 
~ The will describes that it is being executed 
in ascordance with the directions of the 
husband; it is a registered document and is 
attested by as many as 13 witnesses, some 
‘ of whom are relations and about whose 
respectability there can be no question. 
Durga Prasad and Kalyan Chand, two very 
respectable witnesses whose evidence re- 
` mains unrebutted and whose testimony has 
been believed by the Court below, have 
deposed as to directions which were given 
by Hazari Lal to his wife in regard to 
“the division of property between his two 
daughters and as tothe fact that the con 
~ ditions entered in the will were accordiug 
to the wishes of Hazari Lal. These wité 
nesses, as we said before, have been be- 
lieved by the Oourt below, and we have 
also after a perusal of their evidence come 
to the same conclusion. 


It is well settled that a Hindu male may 
grant a power of appointment to another 
person and Musammat Janki Kuer may 
. well be said to be the donee of such a power 
given to her by her husband. We need men- 
tiop only the case in Bai Motivahy v.Bai Ma» 
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mubai (1) in support of this proposition and 
there can be no question that ever since the 
death of Janki Kuer the will executed by 
her was recognized. Mutation of names over 
Lots Nos. l and 2 described in the will was 
effected in accordance with the directions 
contained in the will. In an application 
dated January 3, 1919, for obtaining a certi- 
ficate of guardianship of the person and 
property of Musammat Gulab Dei, B. Kishori 
Lal, the grand father-in-law of Musammat 


‘Gulab Dei, mentioned that no guardian of 


the person andthe property of the minor had 
up to that time been appointed by the Court; 
but Musammat Janki Kuer, the mother of the 
minor, had under a will appointed her own 
brothers B. Jai Narain and Prag Narain the 
guardians of the minor till her marriage 
for the period of minority and they had 
been safeguarding the person and property 
of the minor till her marriage which was 
performed with Kalyan Chand about two 
yearsago. On September 10,1919, Musam- 
mat Rajrani made an application to the 
Revenue Court for correction of certain 
papers in which also the will executed 
by Musammat Janki Kuer was menti n- 
ed in the forefront as the basis of the 
application. Although this application 
was contested by Musammat Gulab Dei 
by a petition dated November 11, 1919, 
the will executed by Musammat Janki 
Kuer was again invoked, and when the 
Assistant Collector came to decide the 
matter, he also proceeded on the basis of the 


“will. In 1920 Musammat Gulab Dei institut- 
. ed a suit against Musammat Rajrani and 


others in which also the specifications made 
in the will were recognized and the judg- 
ment of the learned Munsif dated August 
12, 1920 gave effect to those specifications. 
A suit was filed on behalf of Musammat 
Gulab Dei, on May 18,1922, against Kunwar 
Abdul Ghaffar Khan, for the recovery of 
mortgage money and it was stated therein 
that B. Hazari Lal, father of the plaintiff, 
was the principal mortgagee, and after his 
death the plaintiff alone became, in accord- 
ance with the will executed by Musammat 
Janki Kuer, the mortgagee of the property 
Similar suits were filed by 
Musammat Gulab Dei and Musammat Raj- 
rani against Manmohan Das and others in 
1927, 

We have then got to see as to what was the 
nature of the estate that was given to the 
daughters under the will, and although wite 
nesses have deposed vaguely that an 


(1) 21B 709; 21I A 93; 7 Sar, 140 (P. O), 
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absolute estate was conferred on the daugh- 
tere, we have come to the conclusion tuat 
ander the cirenmstances of the csse we 
should look into the provisions of the will 


“ja order to decide that question. It is said 


that certain conditions entered in the will, as 


. regards the division of certain sale proceeds, 


- ed 


“jin the vernacular make it’ quite clear that 


trees, debis, cash and ornaments, make 
it clear that the corpus was divided equally 
between the daughters, and no provision 
was made for preserving the right of the 
otker daughter in the property given to 
one, but that after all isa small matter and 


` the intention of Hazari Lal might well have 


absolute 
The 


been to make the daughters | 
owners of certain movable properties. 


‘ euntroversy before us centres round im- 


movable property, and regarding that the 
prevision is contained in para. 10 of the 
will which reads as follows: 

“Both the daughters shall have full powers to ap- 
propriate the profits from all the zamindari villages, 
groves and houses, ete., but they will not be authoriz- 
ed to sell or mortgage the property or to transfer the 
same to their respective husbands.” 

On behalf of the plaintiff it is argued that 
this is a clear provision indicating the limit- 
cxtent of the 1ighis of the daughters 
limited for their lives only, because there is 
a defini e prohibition against alienation and 
there are no words in the whole of the will 
making the daughters malik kamil cf the 
lots allotted to them; on the contrary, paras. | 
and 2 of the will say that the lots shall 


remain in the possession of the daughters ` 


and they should appropriate the profits 
thereof.. The provisions regarding for- 
feilure, even though they may be void, 
point to the same conclusion. The conten- 
tion on behalf of tke defendants is that the 
prohibition against alienation is confined to 
the cases of the husbands of the daughters. 
We do not think that the aforesaid provision 
is capable of that interpretation. The words 


there was an absolute prohibition against 
selling or mortgaging the property, and it 
was further provided that the transfer by the 
daughters to their respective husbands even 
would also be invalid. Although there is no 
specific bequest to the issues of the daugh- 
ters, yet it is said that as there is a direction 
that if noson or daughter is born of the 


daughters, the sons born (othe husbands 


of the daughiers by theirsecond wives would 


. betbe owners of tLe entire prc perties like 


i 


the daughters, and from this it is argued that 
e bequest in favour of the sons of the daugh- 


: ters should be deemed to cxist Ly necessary 


implication. Assuming fcr the sake of 
argument that ‘this is sorit cannot throw 
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any light on tke question tinder discussicn. 

There is a clear prohibition regarding 
alienaticn and designation of persons to 
e me afier Ler, such persons not being her 
heirs under the Hindu Law; for instance, 
the sons from the second wife of the hus- 
band, and this shows that the estate given 
to tue daughters was not an absolute 
estate. The case in Radha Prasad Mullick 
v. Ranee Mani Dassi (2) supports ihe con~ 
tention of the plaintiff. The estate given 
to the daughters is clearly an estate limited 
to their lives like an estate which they 
would have taken by inheritance as heiresses 
to their father, and although there is no 
mention of the rights of survivorship inter 
se, it is clear that the rule of Hindu Law 
was not intended to be abrogated. In this 
view of the case, the plaintiff would be 
entitled to the entire estate of Hazari Lal 
after the death of Musammat Rajrani. The 
next contention advanced on behalf of the 
appellants was that even if the estate given 
to the daughters be not considered to be 
an absolue estate, itis undoubtedly in the 
nature of a stridhan, being a gift made by 
the falher, and this not being sulka 
stridhan devolves on a son in the absence 
of other heirs to the exclusion of ‘the sister. 
Our attention was drawn to the case in 
Basanta Kumari Debi v. Kamikshya Kumart 
Debi (3). In this case it was held by their 
Lordships of the Privy Council that under 
a deed of gift made by a Hinduin favour 
of his sister the property comprised there- 
‘in became her ayautaka sirtdhan. The 


“argument that in the case of such stridhan 


the property ,devolves on a daughter in 
preference to the son and in the will in 


“ question the property devolves by implica- 


tion in the first instance on the son and 
even to the son of the second wife ofa 
husband and, therefore, this cannot be 
considered to be ayautaka stridhan may 
be said to be answered by what their 
Lordships observed at p. 28* in the case 
mentioned above that the words 

“On your death, your husband, sons, grandsons and 
other heirs in succession will continue to enjoy and 
possess’ are sufficient to show that the heirs were to 
succeed as sach, notwithstanding that those who 
would take as heirs are named in wrong order, or (in 
ae words) there is an inaccurate enumeration of 
them " 

Our attention was also drawn to the case 
in Rav Narsingh Rao v. Beti Mahalakshmi 


(2) 35 O 56; 351A 118;8CLJ 48; 120 WN 129; 
5 A LJ 4.0; 10 Bem. L R60); 18 ML J 287 (P. C). 
(3) 83 O 23; 32 I A181; 2 C L J 288; 15M LJ 3203 
7 Bom. LR 903; 10 O WN 1 (P. 0), 
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tifs suit was barred by time and estoppel. 
Certain specific objections were taken to 
certain specific items of property and it 
was said that they did not form part of the 
estate of Hazari Lal. 


It would thus appear that the first ques- 
tion which we have got to decide is asto the 
nature of the estate that was taken by Mu- 
sammat Rajrani after the death of Musam- 
mat Janki Kuer. Itis strenuously contended 
on behalf of the defendants that when 
Musammat Janki Kuer executed the will in 
question she was not executing any docu- 
ment on her own behalf but on behalf of 
her husband in pursuance of the authority 
conferred on her by her husband. The 
learned Subordinate Judge has accepted 
this aspect of the case and has held “that 
Musammat Janki Kuer was quite competent 
` to execute the will.” What this exactly 
means is not quite clear but we believe 
that the learned Subordinate Judge was of 
the opinion that Hazari Lal had instructed 
his wife to execute the will in question, and 
as such the document printed at p. 55 of 
our record should be considered for prasti- 
cal purposes as the will of Hazari ual (who 
being a separate and sole owner of the 
` property in question was undoubtedly en- 
titled to execute a will) and the will of 
Musammat Janki Kuer should not be altoge- 
ther ignored as being a document executed 
“by a Hindu widow with a life estate only. 
“The will describes that it is being executed 
in accordance with the directions of the 
husband; it is a registered document and is 
attested by as many as 13 witnesses, some 
`- of whom are relations and about whose 
respectability there can be no question, 
Durga Prasad and Kalyan Chand, two very 
respectable witnesses whose evidence re- 
` mains unrebutted and whose testimony has 
been believed by the Court below, havc 
deposed as to directions which were given 
by Hazari Lal to his wife in regard to 
- the division of property between his two 
daughters and as to the fact that the con 
’ ditions entered in the will were according 
to the wishes of Hazari Lal. These wit- 
nesses, as we said before, have been be- 
lieved by the Court below, and we have 
`~ also after a perusal of their evidence come 
to the same conclusion. 


It is well settled that a Hindu male may 
grant a power of appointment to another 
` person and Musammat Janki Kuer may 
. well be said to be the donee of such a power 
given to her by her husband. We need men- 
{ion only the case in Bai Motivahy v.Bai Ma- 
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mubai (1) in support of this proposition and 
there can be no question that ever since the 
death of Janki Kuer the will executed by 
her was recognized. Mutation of names over 
Lots Nos. 1 and 2 described in the will was 
effected in accordance with the directions 
contained in the will. In an application 
dated January 3, 1919, for obtaining a certi- 
ficate of guardianship of the person and 
property of Musammat Gulab Dei, B. Kishori 
Lal, the grand father-in-law of Musammat 
Gulab Dei, mentioned that no guardian of 
the person andthe property of the minor had 
up to that time been appointed by the Court; 
but Musammat Janki Kuer, the mother of the 
minor, had under a will appointed her own 
brothers B. Jai Narain and Prag Narain the 
guardians of the minor till her marriage 
for the period of minority and they had 
been safeguarding the person and property 
ofthe minor till her marriage which was 
performed with Kalyan Chand about two 
years ago. On September 10,1919, Musam- 
mat Rajrani made an application to the 
Revenue Court for correction of certain 
papers in which also the will executed 
by Musammat Janki Kuer was mentin- 
ed in the forefront as the basis of the 
application. Although this application 
was contested by Musammat Gulab Dei 
by a petition dated November 11, 1919, 
the will executed by Musammat Janki 
Kuer was again invoked, and when the 
Assistant Collector came to decide the 
matter, he also proceeded on the basis of the 
In 1920 Musammat Gulab Dei institut- 
ed a suit against Musammat Rajrani and 
others in which also the specifications made 
in the will were recognized and the judg- 
ment of the learned Munsif dated August 
12,1920 gave effect to those specifications. 
A suit was filed on behalf of Musammat 
Gulab Dei, on May 18,1922, against Kunwar 
Abdul Ghaffar Khan, for the recovery of 
mortgage money and it was stated therein 
that B. Hazari Lal, father of the plaintiff, 
was the principal mortgagee, and after his 
death the plaintiff alone became, in accord- 
ance with the will executed by Musammat 
Janki Kuer, the mortgagee of the property 
in dispute. Similar suits were filed by 
Musammat Gulab Dei and Musammat Raj- 
rani against Manmohan Das and others in 
1927. 

We have then got to see as to what was the 
nature of the estate that was given to the 
daughters under the will, and although wite 
nesses have deposed vaguely that an 
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absolute estale was conferred on the daugh- 
tere, we have come to the conclusion tuat 
under the circumstances of the case we 
should look into the provisions of ihe will 
in order to decide that question. It is said 
that certain conditions entered in the will, as 


. regards the division of certain sale proceeds, 


- ed 


. thereof. - 


trees, debis, cash and ornaments, make 
it clear that the corpus was divided equally 
between the daughters, and no provision 
was made for preserving the right of the 
otter daughter in the property given to 
one, but that after all is a small matter and 


` the intention of Hazari Lal might well haye 


been to make the daughters absolute 
owners of certain movable properties. The 
evntroversy before us centres round im- 
movable property, and regarding that the 
provision is contained in para. 10 of the 
will which reads as follows: 

“Both the daughters shall have full powers to ap- 
propriate the profits from all the zamindari villages, 
groves and houses, etc,, but they will not be authoriz- 
ed to sell or mortgage the property or to transfer the 
game to their respective husbands.” — 

On behalf of the plaintiff it is argued that 
this is a clear provision indicating the limit- 
cxtent of tLe 1ights of the daughters 
limited for their lives only, because there is 
a defini e prohibition against alienation and 


: there are no words in the whole of the will 


making the daughters malik kamil cf the 
lots allotted to them; on the contrary, paras. 1 
and 2 of the will say that the lots shall 


remain in the possession of the daughters - 


and they should appropriate the profits 
The provisions regarding for- 
feiture, even though they may be void, 
point to the same conclusion. The conten- 
tion on behalf of the defendants is that the 
prohibition against alienation is confined to 
the cases of the husbands of the daughters, 


‘We do not think that the aforesaid provision 


is capable of that interpretation. The words 


“in the vernacular make it‘ quite clear that 


there was an absolute prohibition against 
selling or mortgaging the property, and it 
was further provided that the transfer by the 
daughters to their respective husbands even 
would also be invalid. Although there is no 
specific bequest to the issues of the daugh- 


_ ters, yet it is said that as there is a direction 


that if noson or daughter is born of the 


_ daughters, the sons born tothe husbands 


of the daughters by theirseccnd wives would 


. bethe owners of the entire prcperties like 


’ 


the daughters, and from this it is argued that 
B bequest in favour of the sons of the daugh- 


: ters should be deemed to exist by necessary 


implication. Assuming fcr the sake of - 


argument that this is sq it cannot throw 
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any light on tke question tinder discussicn. 

The:e is a clear prohibition regarding 
alienalicn and designation of persons Lo 
c me afier Ler, such persons not being her 
heirs under the Hindu Law; for instance, 
the sons from the second wife of the hus- 
band, und this shows that the estate given 
to tue daughters was nob an absolute 
estate. The case in Radha Prasad Mullick 
v. Ranee Mani Dassi (2) supports the con- 
tention of the plaintif. The estate given 
to the daughters is clearly an estate limited 
to their lives like an estate which they 
would have taken by inheritance as heiresses 
to their father, and although there is no 
mention of the rights of survivorship inter 
se, it is clear that the rule of Hindu Law 
was not intended to be abrogated. In this 
view of the case, the plaintiff would be 
entitled to the entire estate of Hazari Lal 
after the death of Musammat Rajrani, The 
next contention advanced on behalf of the 
appellants was that even if the estate given 
to the daughters be not considered to be 
an absolue estate, itis undoubtedly in the 
nature of a stridhan, being a gift made by 
the falher, and this not being sulka 
stridhan devolves on a son in the absence . 
of other heirs to the exclusion of ‘the sister. 
Our attention was drawn to the case in 
Basanta Kumari Debi v. Kamikshya Kumari 
Debi (3). Ia this case it was held by their 
Lordships of the Privy Council that under 
a deed of gift made by a Hindu in favour 
of his sister the property comprised there- 
‘in ‘became her ayautaka siridhan. The 
“argument thatin the case of such stridhan 


_the property. devolves on a daughter in 


preference to the son and in the will in 


“ question the property devolves by implica- 


tion in the first instance on the son and 
even to the son of the second wife ofa 
husband and, therefore, this cannot be 


` considered to be ayautaka stridhan may 


be said to be answered by what their 
Lordships observed at p. 28“ in the case 
mentioned above that the words 

“On your death, your husband, sons, grandsons and 
other heirs in succession will continue to enjoy and 
possess’ are sufficient to show that the heirs were to 
succeed as sach, notwithstanding that those who 
would take as heirs are named in wrong order, or (in 
ee words) there is an inaccurate enumeration of 
them " 
_ Our attention was also drawn to the case 
in Hav Narsingh Rao v. Beti Mahalakshmi 


(2) 35 © 886; 351A 118;80L348; 120 WN 12% 
5 A uJ 4.0; 10 Bom. LR 604; 18M LJ 287 (P. C). 

(3) 33 O 23; 32 I A 181;2 Cl, J 288; 15M LJ 320s 
7 Bom. LR 904; 10 O WN 1 (P. 0), ; 
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Bai (4), where at p. 914* it is said : 

“In their Lordships’ opinion there is nothing so far 
in the deed to cut down the gift or prevent the Rani 
from taking such an estate in the properties, which 
are the subject of the gift, as a wife takes in im- 
movable property given her by her husband. Accord- 
ing to the Hindu Law, such property is taken by her 
pe ea and is descendible to her heirs and not 
to hig,” 

Their Lordships in that case after quot- 
ing certain provisions of the will, say : 

“These provisions, which are only material in so 
far as they show the intention of tne settlor, in their 
Lordships’ opinion, clearly show that it was the inten- 
tion of the settlor that she should not only have the 
estate, which under Hindu Law a woman has in 
property given her by her husband, but should also 
have power to alienate it tò her daughter or her 
daughter's son, thus enabling her, it may be observed, 
to prefer the daughter's son to the daughter's daughter, 
who would be a preferential heir to her stridhan. The 
effect was, whilst leaving the property to descend as 
stridhan and so exclude Balwant Singh, to enable the 
Rani to transfer it as she was expected to do, to the 
daughter's son if there was one.” 


la this view of the case it is said that 
the son of Musammat Rajrani would be a 
preferential heir. It is, however, pointed 
out on behalf of the respondent that be- 
fore any property can be deemed to be the 
stridhan of a woman, it must be quite 
clear that she has the power of alienation 
and such a power is cut down only in the 
case ofa gift made by the husband to the 
wife, butin every other case the woman 
has absolute exclusive dominion over the 
property and has power to sell or give it 
away as she pleases. Sir Dinshaw Mulla 
at p. 135 of his book ‘Principles of Hindu 
Law”, Edn. 8, quotes various texts bear- 
ing on the supject and considers judicial 
decisions and observes that their effect is 
that every kind of stridhan is capable of 
disposal by a woman except such property 
which she has got by a gift trom the 
husband. The present must be considered 
to be the case of property bequeathed by 
a father aad as such, if there is a prohibi- 
tion against alienation, the property cannot 
be said to be stridhan, and the case in 
Basanta Kumari Debi v. Kamikshya Kumari 
Debi (3) is distinguishable, because there 
although the gift was by a brother to ‘the 
sister the words in the document : 

“bakit durobasta bhumi tamam kamal hukukey 
amar, stye satyahan of sadhinota, unquestionably 
mean, ‘you will possess them in your own right 
with the same right as 1 possess them without any 
hindrance,’ and would indicate that he placed her in 
exactly the same position, as he himself uccupied, in 
the property, which he was giving to her. The 


(4) 26 A L J 897; 109 Ind, Cas. 703; A IR 1928 P O 
156; 55 I A 180; 50 A 375; 55 M LJ 42; 48 O L J 106; 
28 L W 171; 32 O W N 1065; 30 Bom. L R 1331;50 W 
N 951(P. C). 
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expression tamam kamal hukuk is Persian in its 
origin and conveys the idea of absoluteness, ‘The 
mere fact, therefore, that at one place he says, ‘you 
shallenjoy during your lifetime’ cannot have the 


effect of cutting down the absolute gift which he 
had made by the former expressions.” 

We have already said before, that the 
daughters were positively prohibited from 
alienating the property, and there are no 
words like malik kamil in the whole of the 
document and, as such we are of the opinion 
that the property given to the daughters 
cannot be said to be stridhan property. It 
is, however, argued that the estate given to 
the daughters was a stridhan estate and the 
conditions regarding inalienability should 
be construed as void. Wedo not see our 
way to accept this argument, regard being 
had to what was observed by the Judicial 
Committee in Mahomed Shumsool Harda v. 
Shewukram (A) that: 

“In construing the will ofa Hindu it is not im- 
proper to take into consideration what are knowa 
to bethe ordinary notions and wishes of Hindus 
with respect to the devolution of property. It may 
be assumed that a Hindu generally desires that an 
estate, specially an ancestral estate, shall be retained 
in the family, and it may be assumed that as a general 
tule, atall events, women do not take absolute 
estates of inheritance, which they are enabled to 
alienate.” 


The position, therefore, is that the daugh- 
ters did not get an absolute estate in the 
lots given to them under the will nor did 
they get them as stridhan property, and 
although there is no mention that one of 
the daughters would take the entire prop- 
erty by survivorship after the death of 
the other daughter to the exclusion of her 
son, it isimpossible to hold that there was 
any intention to exclude the ordinary rules 
of Hindu Law. The only way in which the 
document can be interpreted is by holding 
that the intention of the testator (Janki 
Kuer or Hazari Lal) was to make a division 
of the properties between the two daughters 
for facility of management and enjoyment, 
and it is conceded that such a division would 
not affect the nights of survivorship. 

It is then contended that there was a 
bequest in favour of the sons of the daughters 
and, as we mentioned before, although there 
is no specific bequest in favour of the issues 
of the daughters, it is said that sucha 
bequest follows by necessary implication 
from the fact that the son of the husband by 
the second wife is specilically mentioned, 
and the submission is that it would be 
absurd to provide for a contingency when 
she has no issue and not provide for the 
contingency when she has one. The reply 

(5) 21A 7; 14 B L R 228; 22 W R 409; 3 Sar, 405; 3 
Suther. 43 (P. 0.) 
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to this contention is that the bequest is 
invalid, because there was no son in exist- 
ence at the time of the death of the testa- 
tor who must be deemed to be Hazari Lal in 
the present case. In Bai Motivahu v. Bar 
Mamubai (1), it was held that a gift (or 
bequest) could be valid only under the 
following restriction that the taker so 
designated must have been either actually 
or in contemplation of law in existence at 
the death of the testator. Noson was born 
toeither of the daughters at the time of the 
death of Hazari Lal or even at the time of 
the death of Musammat Janki Kuer and, as 
such, the bequest is invalid and the property 
reverts to the testator from whom it comes 
to his legitimate heir who isthe plaintiff 
in the present case. Moreover, it was also 
held in the well-known case of Jatindra 
Mohan Tagore v.Ganendra Mohan Tagore 
(6), that the gift must be made to a person 
in existence at the date of the gift or at the 
death of the testatcr as the case may be, 
and it is not open to a Hindu to change the 
line of succession, as has been attempted to 
be done in the present case, by providing 
for the inheritance to go to the son of the 
husband of the daughter by a second wife. 
The appellant seeks fo get some strength 
from the provisions of the Hindu Disposi- 
tion of Property Act of 1916, but this Act 
cannot be retrospective in effect. In Rao 
-Narsingh Rao v. Beti Mahalakshmi (4), the 
learned Judges of this Court observed at 
p. 902*: 

“The Legislature has now removed the disability 
by the Hindu Disposition of Propeity Act (No. XV 
of 1916), That Act, however, isnot retrospective and 
affords no assistance tothe appellant” 
and at p. 911* their Lordships of the Privy 
Council observed: 

“Unfortunately under a rule oflaw which has 
now beenaltered by the Legislature but not retrospec- 
tively, the provisions of the deed in favour of 
Balwant’s unborn son are void and inoperative.” 

The implied bequest in favour of the 
“unborn son must, therefore, fail. The next 
contention is, and that is mentioned nowhere 
‘in the pleadings in the Court belowor even 
in arguments there bul only in the fourth 
ground of appeal to this Court that: 

“The principle of bequest to an unborn person has 
no application to the present case, for the period to 
be considered isthe death of the first taker Rajrani 
and not the death of Janki Kuer aud, as a matter of 
fact, a daughter Musammat Tora was born to Rajrani 
eee prior tothe death of Janki Kuer and still 
alive. 

It is manifestly incorrect to say that the 
period to be considered is the death of the 

© (6) I A Sup, Vol. 47; 18 W R 359; 2 Suther 692; 9 B 
L R 377; 3 Sar. 82 (P. 0). 
*Poges of 26 A. L, J,—[ Ed] 
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first taker Musammat Rajrani. Buraj Prasad 
would be born, according to the age given 
in the plaint,some tıme in 1927, and he 
was not in existence either ab the time 
ofthe death of Hazari Lal or even of Musam- 
mat Janki Kuer. Musammat Tara, 4 
daughter of Rajrani, is mentioned for ihe 
first time, as we said before, in the grounds 
of appeal to this Court, and it is said that 
she was born in 1911 and Janki Kuer died 
in 1913. Wetind no mention of Musommat 
Tara in the whole of this case either in 
evidence or in arguments, and if we were to 
consider this aspect at all, we would have 
to remit an issue, and the question is whe- 
ther under the circumstances of this case 
such a procedure is called for. Even ac- 
cording tothe grounds of appeal Musammat 
Tara was born only in 1911, and it is not 
clear that she was born before the death of 
Hazari Lal; at best she might be in the 
mother’s womb and as such in existence in 
contemplation of law. The plaintiff distinct- 
ly said in the plaint that she was entitled to 
succeed as the next heir of Lala Hazari Lal 
thus alleging that there was no bar to her 
succession by reason of the existence of 
any intermediate person, and it was up to 
the defendants to allege sucha bar. We 
are of the opinion that we shall be opening 
the door to perjared evidence, if we were 
to allow this plea to be taken at this late 
stage. The plea of estoppel taken by the 
appellants cannot be of any avail. It is 
true that the will was never challenged by 
Musammat Gulab Dei, the plaintitt, but ıt 
cannot be argued that she is challenging 
it even now. As a matter of fact, it is 
said on her behalf that she is entitled to 
get the property, because the will has now 
under the circumstances of the present 
cage lost all operative force. Nor can it 
be said that by reason of any represent- 
ations made by Musammat Gulab Dei, 
the position of Musammat Rajrani 
was in any way prejudicially affected; nor 
again can it be said that Musammat Gulab 
Dei could take the property only under 
the will and had no other vestige of 
title. l 
It was then argued that the possession 
of Musammat Rajrani was adverse and she 
therefore prescribed a title for herself 
descendible to her heir, namely the defen- 
dant Suraj Prasad, Ler son. The contention 
is that inthe presence of Musammat Gulab 
Dei, the unmarried daughter of Hazati 
Lal, Musammat Rajrani was not entitled 
to inherit, and if she entered into posses- 
sion without any lawful title after the 
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death of Musommat Janki, on August 10, 
1913, then, by having remained in pos- 
session up-lill August 13, 1929, when she 
died, she became the absolute owner of Lot 
No. 1. In view of what we have said be- 
fore regarding the nature of the estate 
taken by Musammat Rajrani, it is clear that 
she by her possession was not prescribing 
for an absolute estate but only fur a daugh- 
tera estate. The estate was not even a 
heritable one, bécause then her step-children 
would not be her heirs in the presence 
of her husband as provided in the will, 
and even if a bequest in favour of the 
son be implied under the terms of the 
will, the bequest in favour of the son is 
not by virtue of the fact that he is an 
heir to Musammat Rajrani, but is an in- 
dependent bequest by the testator himself. 
Musammat Rajrani entered into possession 
under the will and she could only prescribe 
. for such estate as the will gave her. 

The will, we have held before, gave her 
a daughter's estate, and she entered into 
possession of a limited interest. Posses- 
sion of limited interest in immovable prop- 
erty may be adverse for the purpose of 
barring a suit for recovery of that interest, 
and if Musammat Gulab Dei had brought a 
suit for possession, on the ground that as 
an unmarried daughter she had a prefer- 
ential right as compared with “Musammat 
Rajrani, against the latter after she had 
been in possession for more than 12 years, 
her suit might have been dismissed, but the 
adverse possession of Musammat Rajrani is 
good only to the extent of that limited in- 
terest and when that limited interest has 
vanished with her death, her son cannot 
derive ‘any benefit. In Lajwanti v. Safa 
Chand (7) where a Hindu widow entered 
into possession of .he property of her husband 
as the widow of her husband, it was held 
that her adverse possession enured for 
the benefit of the husband’s estate and 
the reversioners entitled thereto. We are, 
therefore, of the opinion that the plain- 
tiffs suit is not barred by limitation and 
it is not necessary to discuss in great 
detail a novel proposition of law advanced 
on behalf of the plaintiff-respondent by 
Dr. Katju. He argued that an unmarried 
daughter is entitled to preference as long 
as she remains unmarried, and when she 
marries her preference comes to an end; 
thus Musammat Rajrani’s, possession, even 


(7) 22 A LJ 304; 80 Ind. Oas. 788; AIR 1924 PO 
121; 51 I A 171;5 Lah, 192; (1924) M W N 442; 20 L 
W 10; 2 Pat. L R 245: 28 C W N 960; 26 Bom. L R 
1117; 47 M LJN 6PLT1 LRA POP. 0) 
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if it was possession of a complete interest in 
the property, was for only four years, that 
is to say, from August 10, 1913, when Janki 
Kuar died, up to 1917 when Musammat 
Gulab Dei was married. We think the 
text of the Mitaksbara, hap. II, s. 2, 
paras. l, 2 and 3, makes it clear that the 
unmarried daughter comes as a class io 
preference to the married daughter. This 
was the viewtaken by the Bombay High 
Court in Jamnabaiv. Khimji Vallubdass 
(8). It is not necessary to pursue this 
matter further, because we are of the 
opinion that the possession of Musammat 
Rajrani was not of a complete interest 
in Lot No. 1 but only of a limited interest. 
The next question that we have got to 
determine centres round the plea taken 
by the defendant that the plaintiff in no 
event is entitled to Item No. 3, Sch. O of the 
plaint, because that property is not an 
accretion to the estate claimed by the 
plaintiff. In the plaint it was taken for 
granted that the said property formed 
part of the estate of Hazari Lal. This 
property originally belonged to Tulshi 
Ram, andit may be assumed that after 
his death the property was owned by his 
brother Hazari Lal; but itis equally clear 
that in execution of a certain decree of the 
year 1907 the property was sold on July 20, 
1915, and was purchased by one Sital 
Prasad. By that time Musammat Rajrani 
and Musammat Gulab Dei had been 
brought on the record as defendants to the 
suit—it may be that they were brought on 
the record as representatives of Hazari 
Lal or even Tulshi Ram—and the execu- 
tion proceedings were taken against them. 
On March 14, 1919, Sital Prasad sold the 
said property to Pandit Ramchandra 
and on March 26, 1919, Pandit Ramchandra 
sold it to Lakshmi Chand alias Chhote Lal, 
defendant No. 2in the present suit. The 
evidence makes it clear that the money for 
the purchase of March 26, 1919, came 
from the estate of Hazari Lal in posses- 
sion of Musammat Rajrani. When these 
facts were established, it was argued on 
behalf of the plaintiff that the property 
should be deemed to be an accretion to 
the estate of Hazari Lal. The defendant, 
however, alleged that Musammat Rajrani 
had an absolute power of disposal over 
the usufruct of the property in her posses- 
sion, and if she chose to purchase property 
out of such usufruct, such property could 
not be held to be an accretion to the 
parent estate. Various authorities were 
(8) 14B 1, i 
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cited before us as to the nature of the 
Presumption that should be drawn in 
circumstances like these: on the one side 
it was argued that where property is 
purchased by a Hindu widow out of. the 
usufruct of a property obtained by her 
from the last male owner, the presumption 
_ is that such property is at her unfettered 
disposal, being her separate property, and 
on the other side it was argued that in 
circumstances like these the presumption is 
that such property is an accretion to the 
estate. 

It is not necessary for us to say where 
the presumption exactly lies, but there 
can be no doubt that apart from any pre- 
sumption her intenticn as to how she pro- 
Poses to keep the property will be the 
‘ governing factor, and in the present case 

the purchase of this property by Musammat 

Rajrani out of the savings of the inccme 

in the name of her husband affords aclear 

indication of an jntention to treat the 
property as her own. We are fortified in 
this view by the casein Nirmala Sundari 

Dassi_y. Deva Narayan Das Choudhuri 

(9). The case might be looked at from 

another point of view, and it is that the 
“lady had some income in her possession; 
she was entitled to-dispose of it as she 

chose and she gave the money to her 
husband forthe purchase of the property 
and the husband purchased this property 
out of the money received from his wife 
over which money the wife had absolute 
control. We, therefore, hold the view that 

Item No.3, Sch. C of the plaint, cannot be 
treated as an accretion to the parent 
estate and must be regarded as the property 
of.Obhote Lal, defendant No. 2, to which 
the plaintiff cannot lay any claim, No 
argumenis were advanced before us on 
the plea that the properties in suit were 
overvalued or the plea that the amount of 
mesne profits decreed was excessive. 


For the reasons given above, we allow 
this appeal to this extent that the plaintiff's 
suit for possession of Item No. 3, Sch. C of 
the plaint is dismissed. The mesne profits 
of this portion of the plaint property is 
agreed by the parties to be Rs. 100 and the 
decree for mesne profits, therefore, will be 
inthe sum cf Rs. 1,900. For the rest the 
decree of the tria] Court is affirmed. The 
order of the Court below regarding pro- 
portionate costs tò plaintiff and defendants 
will be maintained, only that the amount 
entered in the decree will have to be varied 


\9) 55 0 269; 104 Ind. Qas. 284; A I R 1927 Cal. 868, 
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inasmuch as we are dismissing the suit of 
the plaintiff regarding one more item. In 
the appeal the plaintiff will get 7-8th of her 
cos's from the defendants and the defend- 


ants will get 1-8th of their costs from tie 
plaintiff. 


N. Appeal partly allowd. 
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PATNA HIGH COURT 
Criminal Reference No. 66 of 1936 
December 14, 1936 __ 
AGARWALA AND Varma, JJ. 
B. BISWAS— Acctszp 
VETSUS 
EMPEROR—Regsronpent 

Criminal trial—Sentence — Enhan-ement—Trial 
Court accepting plea of guilty and sentencing—Pro- 
secution evidence not recorded—Reference—Fine, if 
can be enhanced. < 

Where a person on a plea of guilty was convicted 
and fined under s. 6(c), Boilers Act, and no prosecu- 
tion evidence was recorded as his plea was accepted, 
and a reference was made to the High Court to 
enhance the fine: 

Held, that as there was no evidence before the 
High Court by which the heinousness of the offence 
could be judged, the discietion of the trial Court in , 
the matter of sentence would not be interfered with. 


Cr. Ref. made by the Additional Deputy 
Commissioner, Dhanbad, dated November 3, 
1936. i i 

Mr. S. C. Majumdar, against the Refer- 
ences 

Agarwala, J.—This is a reference under 
s. 438, Criminal Procedure Code by the 
Additional Deptity Commissioner of Dhan- 
bad recommending that a fine of Rs. 10 
passed on Mr. B. Biswas, Manager of the 
New Sudamdih Colliery, on conviction’ for 
an offence under s. 6 (c), Boilers Act of 
1928, be enhanced, having regard to the 
serious consequence of accidents arising 
out of the use of uncertified boilers. Un- 
fortunately, as the accused pleaded guilty 
to the charge when it was explained to 
“him in the trial Court, and that plea was 
accepted without calling upon the prosecu- 
tion to adduce evidence, we have no evi- 
dence before us by which we can judge the 
heinousness of the offence committed by the 
accused. In these circumstances we are 
not prepared to interfere with the discre- 
tion of the trial’ Court in the matter of 
sentence. The reference is accordingly dis- 
charged. 

Varma, J.—I agree, i 

N. ; Reference discharged. 
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LAHORE HIGH COURT 
N Full Bench 
Civil Reference No. 1 of 1937 
February 26, 1937 
Monrog, BHIDE AND DIN MUHAMMAD, JJ. 
Mazssrs, BRITISH COTTON GROWERS’ 
ASSOCIATION (PUNJAB), Ltp.— 
. ASSESSEE—PETITIONER 
versus 
COMMISSIONER of INCOME TAX, 
PUNJAB, N.-W. E. AND DELHI 
PROVINOES—-Opposita Party 

Income-tax—Separate businesses— Profit of one, when 
can be set off against loss of other—Question of fact 
—Bad debt — Time-barred debt, if bad debt 
—Question whether debt is bad, is one of 
fact—High Court, when can interfere — Suspense 
accounts—Assessce can follow any system of account 
provided it is regular—Terms of interest so entered 
but later credited to suspense account—Such income, 
if can be excluded from computation of taxable income 
Partnership Act (IX of 1932), s. 4— Person sharing 
profits and not losses—Presumption as to partnership. 
, ere a person carries on two different trades, he 
ie entitled to set off for purposes of income-tax the 
loss incurred by him in respect of one against the 
profit made by him inthe other. But for this prin- 
ciple to apply the condition precedent is that both 
businesses should be alive during the current year. 
A dead business's loss cannot be set offagainst a 
living business's gains, South Indian Industrials, 
Ltd. v. Commissioner of Income Tax, Madras (11), 
Arunachalam Chettiar v. Commissioner of Income 
Tax, Madras (12) and Commissioner of Income Taz, 
Madras v. Arunachalam Chettiar (13), referred to. 
[p. 553, col, 2] 

Whether a debt isa bad debt, and if so, at what 
point of time it became a bad debt, are questions of 
fact, to be decided in the event of dispute, by the 
appropriate tribunal, and not by the tipse dizit of 
anyone else. The mere fact that a debt was incur- 
red at a date beyond the period of limitation will 
not of itself make the debt a bad debt; still less 
will it fix the date at which it became a bad debt. 
A statute-barred debt is not necessarily bad; 
neither is a debt which is not statute-barred neces- 
sarily good. Theage of the debtis no doubta 
relevant matter to take into consideration. In every 
case itis a question of fact to be determined after 
consideration of all relevant circumstances and the 
High Oourt will not interfere, however gross the 
error is. [p. 551, col. 1.] 

[Case-law referred to.} 


The only thing open to the High Oourt in this 
matter isto determine whether the finding arrived at 
by the appropriate tribunal is vitiated on any ground 
or, in other words, is perverse or unwarianted by 
the material on the record. Ifonce itis found that 
the finding is based on relevant and admissible evi- 
dence, its interference will be barred. ‘p.554, col. 1,] 

So long asthere is any ray cf hope left to recover 
a debt, however dim itmay be, andso long as a 
debt ig in the process of realization, it cannot be 
E that it has become irrecoverable. [p, 555, col. 

An assessee is no doubt at liberty to adopt any 
system of account that he likes, but as indicated in 
para. 50 (i) of the Notes and Instructions regarding 
the Income-tax Law and Rules, it must be one that 
clearly reflects his income in respect of the fixed 
period of the ‘previous year’ and that itis the one 
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regularly adopted by him for the purposes of his 
business fp. 550, col 2.] 

Under the mercantile system entries are made in 
the accounts oa the date not of receipt or expendi- 
ture of money but on the date ‘of transaction irres- 
pective of the date of payment. Ordinarily, there- 
fore,.as soon as the transaction in question was en- 
tered, the assessee could be said to have received 
the sum whether it was actually realized or not. 
[p. 550, col. 1.] 

Therefore, after entering such 
crediting by an assessee of interest to suspense 
account, because he is not hopeful of recovering 
that sum, cannot be said to be based on any regu- 
lar system and such sum cannot be excluded in 
computing income-tax that 1s taxable, 

The mere circumstance that a person is to share 
profits only and not losses does not by itself mili- 
tate against the presumption of partnership. 
Commissioner of Income Tax v. Mohamed Kassim 
Rowther (9), distinguished. 

©. Ref. made by the Commissioner, In- 
come Tax, Punjab, ete., dated January 20, 
1937. 

Mr. Kirpa Ram Bajaj, for the Petitioner. 

Mssrs. S. M. Sikri and J. N. Aggarwal, 
for the Opposite Party. 


transaction, the 


Din Muhammad, J.—This isa refer- 
ence under s. 66 (2), Income Tax Act. 
The five questions of law propounded by 
the Commissioner have arisen out of the 
appellate order of the Assistant Commis- 
sioner in the matter of the assessment of the 
British Cotton Growers’ Association (Punjab), 
Limited, (hereinafter called the assessee) 
for the yéar 1935-36. The assessee while 
computing his total income claimed the ex- 
clusion of certain items, but this was dis- 
allowed by the Income-tax Officer. On 
appeal, the Assistant Commissioner affirm- 
ed the conclusions arrived at by the In- 
come-tax Officer regarding these items. 
Thereupon the assessee petitioned the Com- 


‘missioner challenging the decision of the 


Assistant Commissioner on t 
covered by these questions. Hence this 
reference. Tne first question formulated 


by the Commissioner is: 

“Hae the assessee established justification for ex- 
cluding the sum of Rs, 12,447 charged against Wazir 
Chand-Chaman Lal, from interest account (and 
crediting it t) suspense), out of ordinary course by 
evidence so cogent that in issue of law it was im- 
possible for the Assistant Oommissioner to hold such 
justification not proved ?" 


the points 


This question has arisen in the following 
circumstances: A cotton ginning and presse 
ing factory belonging to the irm Wazir 
Chand Chaman Lal was in 1930 mortgaged to > 
the assessee for Rs. 1,50,000. sometime later 
it transpired that the mortgagors were not 
in a position to discharge the mortgage debt. 

Jonsequently, the assessee eatered into an 
agreement with the mortgagors by which 
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it undertook to finance the working.of the 
factory and to appropriate the profiis to 
their loan account. In the year of account- 
ing, the assessee made a profit of Rs. 90,000 
and after appropriating this sum to the 
entire amount outstanding against the 
mortgagors, debited them with a sum of 
Rs. 68,365 which represented the balance 
due from them. This sum included an 
amount of Rs. 12,147 on account of in- 
terest which was, however, after being 
entered in the mortgagors’ account taken 
to suspense account, and was thus exclud- 
ed from the computation of profits. At 
the assessment a question arse as to 
whether this amount could be so excluded. 
The assessee contended that it had been 
properly excluded while the department 
held otherwise. The question now before 
us in plain language is whether this exclu- 
sion can be upheld. 

Counsel for the assessee has at the outset 
urged that the question has not been pro- 
perly framed, and that the onus of proving 
that the amount in question could not be 
excluded cr, in other words, was taxable, 
should have been placed on the Income- 
tax Authorities and not on the assessee. 
In my view, the true legal position is 
this. By s. 13, Income Tax Act, income, 
profits or gains are to be computed for the 
purposes of s. 10, with which alone we 
are at present concerned, in accordance 
with the method cf accounting regularly 
employed by the assessee and it is common 
ground that the assessee has been regularly 
following what is known as the mercantile 
system. Under that system entries are 
made in the accounts on the date not of 
receipt or expenditure cf money but on the 
transaction irrespective of the date of pay- 
ment, Ordinarily therefore as soon as the 
transaction in question was entered, the 
assessee could be said to have received the 
sum of Rs. 12,447 by way of interest whe- 
ther it was actually realized or not. In 
fact, the assessee admitted before the 
Assistant Commissioner that no other simi- 
lar item had been credited to the suspense 
account and further that the opening of 
this ‘suspense account’ was not in accord- 
ance with its general system of accounts. 
Interest debited to the debtor's personal 
accounts had in every other case been 
. credited to the interest account and the 
only reason advanced for this variation was 
that the assessee was not hopeful of re- 
covering it. It was on this account that the 
Income-tax Authorities came to the conclu 
sion that this item should have been in- 
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cluded in the accounts of income and that 
its exclusion was ‘out of ordinary course’ 
and ‘for reasons nol to be justified’. In 
these circumstances whatever the form of 
the question, in my view, in the words of 
their Lordships of the Privy Council in 
Feroz Shah v. Income Tax Commissioner, 
Punjab (1) the only question open to judi- 
cial determination is whetLer there was 
any evidence before thcse officers upon 
which they might find that the appellant’s 
system of accounting required the inculsion 
in his accounts of this item. 

Now, the assessee justides the exclusion 
of this item before us cn the grounds, first 
that it was a part of its regular system of 
accountancy to exclude such items inas- 
much as it had similarly excluded an item 
in the preceding year without any protest 
on behalf of the Income-tax Authorities, 
and second that in spite of the mercantile 
system, this item was liable to exclusion 
as if was not under its control in such a 
way as to be converlible into cashat any 
time that the assessee liked. In support 
of the first gruund the assessee relies on its 
balance sheet for the year ending Septem- 
ber 30, 1933. It is true that in that balance 
sheet a sum of Rs. 18,000 odd was credited 
to the suspense account and it was left 
unchallenged by the Income-tax Authorites 
but that solitary instance is not in my 
opinion enough to establish that the exclu- 
sion of that item was based on any system 
adopted by the assessee or that that system 
was regular. An assessee is no doubt at 
liberty to adopt any system of account 
that he likes, but as indicated in para. 50 
(i) of the Notes and Instructions regarding 
the Income tax Law and Rules, it must be 
one that clearly reflects his income in res- 
pect of the fixed period of the ‘previous 
year and that it is the one regularly 
adopted by him for the purposes of his 
business. In this case the assessee's own 
admission that this crediting to the sus- 
pense account is not based on any regular 
system clinches the whole matter. The first 
ground urged by the assessee therefore 
fails. Coming now to the second ground: 
the assessee nas relied on Secretary to the 
Board of Revenue Incume-tax, Madras v. 
Arunachalam Cheitiar (2) particularly the 
remarks made by Sadasiva Ayyar, J.) 

(1) 14 Lah. €82; 144 Ind. Cas. 686; A IR 1933 
PIN 198; 60 IA 325; 10 OWN 797;6RP OC 1; (1933) 
M WN #89; (1933) A L J 1258; 37 CW N 1133; 65 
ML Jd 385; 34 PL R 1090 (P O. 

(2) 44 M 65; 59 Ind Cas. 482; AI R 1921 Mad, 
427; 39M Ld 649; (1620) M W N 789; 29M LT 16; 
13 L W 336 (F B), 
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Pandurang Ramchandra v. Commissioner of 
Income tax (3), Commissioner of Income- 
tax v. Nanhelal (4), and Jagmandar Das 
Vaish v. Commissioner of Income-tax, Cen- 
tral and United Provinces (5). In Secretary 
to the Board of Revenue Income tax, Madras 
v. Arunachalam Chettiar (2), it was held by 
the majority of the Court that interest which 
accrued due to a money-lending firm in 
the year of accountwas not assessable as 
a profit of the business unless it was 
received or realized in that year. In the 
course of his judgment Sadasiva Ayyar, J. 
expressed an opinion that an income to 
be assessed must accrue or arise in the 
sense that it should be so completely 
under the assessee’s control, that in the 
language of Lord Fitzgerald ‘by an act of 
his will he would have it actually trans- 
ferred to its bankers’, This judgment, 
however, has lost its force as the Act was 
amended afterwards apparently to nullify 
its effect and is therefore nolonger good 
law: see Sundaram’s Law of Income-tax in 
Tudia, p. 458. In Pandurang Ramchandra 
v. Commissioners of Income-tax (3), the 
assessee contended that he was not liable 
to beassessed on prospective interest, not 
actually realized by him or payable during 
the assessment period and on this ground 
a mandamus was issued to the Commissioner 
to state the case. All that was decided in 
this case was that the question whether 
such interest was taxable or not was a 
question of law. 

In Commissioner of Income-tax v. Nanhe- 
lal (4), the method of accounting was mer- 
cantile but it was held that sums shown in 
the accounts as having fallen due but not 
received or paid in cash or by adjustment 
of accounts vould not be treated as assess- 
able income. InJagmandar Das Vaish v. 
Commissioner of Income-tax, Central and 
United Provinces (5), a Division Bench of 
the Allahabad High Court, mainly relying 
on the three judgments mentioned above, 
held that an unrealized decree, although 
shown in the account books, was not taxable. 
These judgments, however, in my view, 
are not applicable in the present case, as 
in all of them, the assessee does not 
appear to have shown the interest accrued 
as interest received while in the present 
case it is not denied that any sum entered 
in the interest account although not actually 


(3) 2 I TC 69; 91 Ind. Oas. 980; A IR1926 Nag. 
180; 21N L R175. 


(i) 31 'T.O28; 111 Ind, Cas. 159; AIR 1998 Nag’ 
241; 24 N L R 176; 11 N LJ 101. 

(5) BIT C 59,156 Ind. Cas. 939: AT R 1935 All. 
378; 57 A 737; (1935) A L J 374; BRA 62, 
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received in cash or realized is all the same 
received under the system of account adopt- 
ed by the assesee. The only ground for 
exclusion relied upon by the assessee 18 
that there was no hope of its recovery and 
apart from the fact that that is a different 
matter, there was not ashred of evidence 
before the Assistant Commissioner to sub- 
stantiate that plea. 

On behalf of the Commissioner reliance 
has been placed on Commissioner of Income- 
tax, Madras v. Subramanian Chettiar (6), 
V. 8. A. R. Firm, Rangoon v. Commissioner, 
Income-tax, Burma (7). J. Kesava Rao v. 
Commissioner of Income-tax (8), and Feroz 
Shahv. Income Tax Commissioner Punjab 
(1), In Commissioner of Income-taz, 
Madras v. Subramanian Chettiar (6), a 
Full Bench of the Madras High Court 
held that the assessee having adopted the 
mercantile system of accountancy must be 
assessed upon that basis alone, and so 
assessed, the amount of interest entered 
in the accounts asa profib and as money 
actually received like other interest entries, 
was income accruing or arising within 
the meaning ofs. 4 (1) read with ss. 10 
and 13, Income Tax Act. In V.S. A. R. 
Firm Rangoon v. Commissioner of Incom-tax 
Burma (7), in acase where the assessees 
treated as realized in the interest account 
as well asin the debtors’ accounts the 
interest included in fresh promissory notes 
or mortgages taken in a settlement of 
account to cover outstanding principal and 
interest and where assessed to inccme-tax 
on the interest so included in the previous 
year, a Full Bench of the Rangoon High 
Court held that there was material to justify 
the finding that the said sum was interest 
on loans that had accrued to the assessee 
during the accounting year and, as such, 
assessable to income tax. that case, 
all the relevant judgments of their Lordships 
of the Privy Council were duly considered 
and explained. | 

Similarly, in J. Kesava Rao v. Commis- 
sioner of Income-tax (8), a Full Bench of 
the Madras High Oourt held that 
where in accordance with the method of 
accounting regularly followed by the assessee 
in his money-lending business year after 
year, interest included in renewed promis- 
sory notes and mortgages was debited 10 the 
debtors’ accounts and credited to the 


(6) 21 T O 365; 104 Ind. Oas 615; A IR 1997 
Mad. 841: 53 MÙ J 379; 50 M 765; (1997) MW N 
598; 26 L W 223; 39 M L T 540, 

(7) 8ITC tk 155 Ind. Cas. 703; A {TER 1935 
Rang. 109; 13 R 231: 7 R Rang. 350 (S B.) 

(8), SILT O 217. | 
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Interest or profit account at the time of 
tenewal, interest so included could be 
considered as income realized for purposes 
of assessment to income tax. In Feroz 
Shah v. Income Tax Commissioner, Punjab 
(1), their Lordships of the Privy Council 
recognized that the outstanding feature of 
the mercantile system of account was that 
transactions were recorded on the dates 
when they were effected, whether cash pay- 
ment was then made ornot. The two 
judgments reperied in 8 I. T. ©. are dis- 
tinguishable inasmuch as the account had 
been adjusted in thcse cases, but the other 
-two judgments relied upon by the Com- 
missioner do bear out his contention. In 
view of the above discussion, I would hold 
that there was evidence before’ the Assis- 
tant Commissioner to justify the course 
adopted by him and that the assessee had 
not placed any material on the record 
which would have warranted the exclusion 
of the item in dispute from its total in- 
come. . 

Questions Nos. 2 and 3 relate to one and 


the same matter and may beset out 
together. They have been formulated as 
follows: 


Q. 2-—-The assessee having been the sole financ- 
ing partner in a business which had been discon- 
tinued, leaving sums dueto the partnership from 
third parties in respect of their liabilities on 
contracts made on their behalf, was it impossible 
in law to find that the deficit inthe account of 
the assessee with the partnership was not es- 
tablished by the assessee-claimant to lie in revenue 
charge? 

“Q. 3.—The assessee having claimed as his deficit 
in the above account, the amount of sums due to 
the partnership which reached limitation in and 
before the year ofaccount; and having failed to 
produce evidence to the Assistant Commissioner 
(who had material for ascribing their badness to 
an earlier year), either that the amounts reached 
de facto irrecoverability in the yeer of account or 
that there had been any regular practiccof prima 
facie ascription of badness to the limitation year; 
query, was it impossible in law for the Assistant 
Commissioner to find thatthe said amount wag 
not proved to be a deficit in account with the 
partnership, reaching iirecoverability in the said 
year, . 


The material facts are these: In 1998, 
the assessee starled a separate business 
under the style of the ‘Seeds Department’ 
at Khanewal, Okara, Mian Channuand 
Vihari. At Mian Channu and Vihari the 
business Was conducted through paid em- 
ployees while a partner each was taken at 
Khanewal and Okara. These partners 
.were allowed a definite share in the pro- 
fits of the venture but were saddled with 
no liability for its losses. The business 
was, however, to be financed by the as- 
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sessee alone. The account books were 
maintained at Khanewal and contained 
separate ledger accounts for each branch. 
The assessee suffered heavy lossesin this 
business and had toclose itin 1931. For 
some of the moneys ontstandig against the 
debtors, bonds were accepted which, how- 
ever, could not be realized and which even- 
tually became time-barred in the account 
year. These bunds were of the value of 
Rs. 1,78,052. In the present assessment 
the assessee claimed to exc'ude these bond 
debts as irrecoverable loans and both the 
Income-tax Officer and the Assistant Com- 
missioner disallowed the claim on the fol- 
lowing grounds: 

“(a) That the claim related to a business which 
was discontinued in1931 and was thus inadmis 
sible unders. 10, Income Tax Act, which wascon- 
fined to a current business alone. (b) That the 
claim related to distinct firms since discontinued. 
(e) That there was no evidence that the loans 
became irrecoverable during the account year inas- 
much as the mere fact that limitation had expired 
during the account year wasnot enough to prove 
their irrecoverability during that year.” 

The Commissioner in his statement of the 
case has éndorsed -these views and has 
further remarked that in his opinion the 
amount claimed was not a ‘revenue loss” 
but a ‘capital lose’. The assessee contends 
at the outset that even on facts found the 
Income-tax Authorities were not justified in 
holding that there was any partnership in 
existence and that ths so-called admission 
aitributed toit was not conclusive inas- 
much as it had used the word ‘partnership’ 
loosely in order to denote the nature of its 
relationship with the two oulsiders at 
Khanewal and Okara, respectively. In 
support of its contention that the relationship 
in question did not ccnstitute partnership 
in the eye of law, the assessee has relied 
on Commissioner of Income-tax v. Mahomed 
Kasim Rowther (9). The several «persons 
had execute an agreement in favour of 
the ussessee by which each of the execut- 
anis was to have a certain share in the pro- 
fils of the business when ascertained. No 
provision was made for their liability in 
case of loss and the complete control of 
the business was retained by the assessee 
who had contributed . the whole capital, 
Not only was the assessee to have the con- 
trol of the business but even persons hold- 
ing power-of attorney from him were to 
exercise the same power. Further the exe- 
cutants had agreed to be bound by his 
orders and the orders of his attorneys, and 

(9) A IR 1927 Mad. 1053; 108 Ind Oas. 308; 54 M 


L J 219; 26 L W 659; (19277 MW N8691L T 40 
Mad 43(F B). 
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had also agreed that if they contravened the 
provisions of the agrecment, they could 
be dismissed. The assessee as proprietor 
had also the power of altering their shares. 
It was in these circumstances that the 
learned Judges of the Madras High Court 
held that there was no ‘valid and genuine’ 
partnership. That judgment is obviously 
of norelevancy in the present case as the 
facts on which it proceeds are entirely 
different from the facts before us. The 
mere circumstance that a person is to share 
profits only and not losses does not by 
itself militate against the presumption of 
partnership. Unders. 4, Partnership Act, 
1932, ‘partnership’ is defined as 

“the relation between persons who have agreed to 
share the profits ofa business carried on by allor 
any of them acting for all.” 

In English Law, where the, Act merely 
says ihat the receipt by a person of a share 
in the profits of a business is piima facie 
evidence that he isa partner in the business, 
it has beer beld that: 

“The inference that where there is community of 
profit there is partnership is so stiong that even if 
community of loss be expressly stipulated against, 
partnership may nevertheless subsist: see Lindley on 
Partnership, 1935 Edn., p. 47." 


The same learned author 
observes : 

“The effect of sharing profits as prima facie evi- 
dence of partnership was considered by the Court 
of appeal in Badeley v. Consolidated Bank (19), 
and was there explained to be that if all that is 
known is that two persons are participating in the 
profits of a bueiness, this, unless explained, leads 
to the conclusion that the business is the joint 
business of the two, and that they are partners.” 

I am of opinion, therefore, that the busi- 
ness in the name of the ‘Seeds Depart- 
ment’ was to all intents and purposes a 
partnership business. In fact from the 
various orders ot the Income-tax Authorities 
it appears that throughout the prc ceedings 
before them, the essessee had maintained 
that position and the only plea raised was 
that tle amount represented ‘valid bad 
debts’. This beingso, the question arises 
whether the assessee can claim any relief 
on account of those losses, the business 
having been long discontinued before the 
year of account. The answer is clearly in 
the negative. In South Indian Industrials, 
Lid. v. Commissioner of  Income-taz, 
Madras (11), ina case where the assessee 
had carried on several separate businesses 
before, but in the account year some of 


(10) (1888) 38 Ch D 238; 57 LJ Ch. 468; 59L T 
419; ¢6 W R 745, 

(ly 8IT C12; 157 Ind. Cas, 143; AIR 1935 
Mad. 330; 68 M L J 379; 58 M 438; (1935) M W N 209; 
41 LW 711; 8 R M 107 (SB). 7 
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those businesses had closed, a Special Bench 
of the Madras High Court held that the 
assessee could not set off the losses cf the 
discontinued businesses against the profits 
of ihe current businesses, inasmuch as 
s..10, Income Tax Act, dealt with businesscs 
that were being carried on and not wiih 
businesses -which had ceased to exist, and 
further that the losses were capital losses 
and not revenue losses. It is indisputable 
that where a person carries on two different 
trades, he is entitled to set off for purposes 
of income-tax the loss incurred by him in 
respect of one against the profit made by 
him in the other. This principle was 
recognized by their Lordships of the Privy 
Council in Arunachalam Chettiar v. Com- 
missioner of Income-tax, Madras (12), ad 
has been followed in several Courts in 
India: see, among others, Commissioner of 
Income-tax, Mudras Y. Arunachalam Cheitiar 
(13), but for this principle to apply the 
condition precedent is that both businesses 
should be alive during the current yezr. 
A dead business’s loss cannot be sel cif 
against a living business’s gains. I would, 
therefure, answer Question No. 2 in the 
negative. In view of my finding on Ques- 
tion No. 2, as was conceded by the assessee 
in tke course of arguments, Question 
No. 3 does not arise. I now come to 
Question No. 4. It reads as follows: 

“The Assistant Commissioner having reason to 
believe. that debts in business account totalling 
Rs. 14,775 reached de facto irrecoverability in a prior 
account, and the assessee having declined to give 
any evidence of date of this de facto irrecoverability, 
was the Assistant Commissioner bound in law to 
allow claim on the ground of limitation reached in 
the account period.” 


The facts bearing on this question are 
simple. The assessee as a money-lender 
advanced certain loans to its tenants, which 
became time-barred in the year of account. 
These items were consequently claimed as 
bad debts but the claim was disallowed 
both by the Insome-tax Officer and tue 
Assistant Commissioner. Both officers 
mainly relied on the balance sheet of the 
assessee for the year ending Septemiier 
30, 1933, and remarked that the assessee 
having itself considered these debts as 
bad in that balance sheet could not urge 
that they had become bad during ihe 

(12; 631 A 233: 162 Ind, Cas. 1; AIR 1936 P O 133.59 
M 716: (1984) O W N 404; d0 C W N 705; (1936) A L R 
415;8 R P O 239; (1936) O L R 255; 38 P L R486; 2L R 
486; (1936) ALJ 644; 44 L W 8; 38 Bom. L R 660; 
(1936) M W N 693; 630 LJ 528,71 M L J772 


P 0). 

: as) 47 M 660; 77 Ind Oas. 772; AT R192¢ Mod. 
474, 46M LJ €8; 19L W 125; (1924) M WON 
326. 
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account year merely because their limita- 
tion had expired in that period. The 
Commissioner, while agreeing with this 
view, has left the question of their admis- 
sibility open even if it were held that the 
debts had become bad during the ‘pre- 
vious year’. Counsel for the Commissioner 
has drawn our attention to Cummissioner 
of Income-tax,C. P. & Berar v. S. M. 
Chitnavis (14), and F. E. Dinshaw v. Com- 
missioner of Income-tax, Bombay (15), 
and has urged thal it is not open to us 
to go behind the finding arrived at by 
the appropriate tribunal as to when the 
debts had become bad. In Commissioner 
of Income-taz, C. P. & Berar v. S. M. 
Chithavis (14), their Lordships of the Privy 
Council observed : 

“Whether a debt is a bad debt, and if so, at what 
point of time it became a bad debt, are questions 
which in their Lordships’ view are questions of 
fact, to be decided in the event of dispute by the 
appropriate tribunal, and not by ipse dixit of any 
one else. The mere fact that a debt was incurred 
ata date beyond the period of limitation will not 
of itself make the debt a bad debt; still less will it 
fix the date at which it became a bad debt. A 
statute-barred debt is not necessarily bad; neither is 
a debt which is not statute-barred necessarily good, 
The age ef the debt is no doubt a relevant matter 
to take into consideration. In every case it 15 a 
question of fact to be determined after considera- 
tion of all relevant circumstances.” 

The same principle was re-affirmed in 
F. E. Dinshaw v. Commissioner vf Income 
tax, Bombay (15). There the debts were 
due from a going concern and in the 
judgment under appeal it had been re- 
marked that to constitute moneys due by 
a company a bad debt or a business loss 
to the creditor, it is necessary that the 
company should have ceased to be a going 
concern. aAnimadverting on these remarks, 
their Lordships remarked : 

“Their Lordships know of no principle or authority 
upon which these views of the learned Chief Justice 
can be supported. Whether a debt is wholly or 
partly and to what extent bad or irrecoverable is 
in every case (and whether the debtor is a human 
being or a Joint Stock Company or other entity) 
a question of fact to be decided by the appropriate 
tribunal upon a consideration of the relevant facts 
of that case. There is no justification for the 
suggestion that a practice should prevail in the 
Commissioner's Office under which a debt due from 


(14) 6I TC 453; 137 Ind, Cas. 772; AI R1932 
PC 178; 59 I a290; 28 N L R 205; Ind. Rul, 
(1932) P'O 241; 36 O WN 797; (1932) A "LJ 647; 34 
Bom. L R 1071; 55 C LJ 575; 36 LW 49; (1932) M 
WN g 90 WN 737; 63 MLJ 361;15 NUL J 
54 (E U; 

(15) 58 B579; 150 Ind. Cas. 8L6; A I R1934 PO 
10; 61 IA 318; 7RP O 21,11 O WN924;40 LW 
257; 67M Ld 213; 36 Bom LR 855; 193i) AL J 
797, 60C L J 63; (1934) M W N 852; 36 PLR 223; 
38 0 W N 1129 (PO). 
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a limited Company which is stilla going-concern is 
incapable of being treated as a bad debt, ” 

In view of such clear pronouncements of 
their Lordships cf the Privy Council, I 
consider that the only thing open tous in 
this matter is to determine whether the 
finding arrived at by the appropriate 
tribunal is vitiated on any ground or, in 
other words, is perverse or unwarranted 
by the material on the record. If once it 
is found that the finding is based on 
relevant and admissible evidence, cur inter- 
ference will be barred. As stated above, 
the finding of the Assistant Commissioner 
that these debts had become bad during 
the preceding year is based on the balance 
sheet for the year ending September, 1933, 
where these debts were shown under the 
head ‘Bad and Doubtful’. It is further 
remarked by the Assistant Commissioner 
that the assessee has adduced no evidence 
to show that the debts had become bad 
during the year of account and that it has 
solely relied on the limitation test which 
is not final. In these circumstances, it 
cannot be said that this finding is bad 
in law. It may be an erroneous finding of 
fact but nevertheless it is conclusive, It 
has been remarked by their Lordships of 
the Privy Council in the case of second 
appeals, that, however, gross the error, High 
Courts have no jurisdiction to entertain a 
second appeal on the ground of an erroneous 
finding of fact: Durga Chowdhrani v. 
Jowahir Singh (16), and Rajah of Pittapur 
v. Secretary of State (17). The same 
principle applies here. I would accord- 
ingly answer Question No. 4 in the nega- 
tive. Question No. 5 is as follows: 

“The assessee having an amount due from an 
insolvent estate, as to the badness of which the 
only evidence was that petty realizations were 
received during the prior year and the subsequent 
year, was it imposssble in law for the Assistant 


Commissioner to find that badness thereof did not 
eventuate in the year of account?” 


This question relates to a transaction 
which the assessee had with a trading 
concern known as Dart & Company. It is 
common ground that the Official Assignee 
in whom Mr. Dart’s estate vests at present 
has not wound up the whole affair and 
has even after the year of account paid 
paltry dividends to the creditors of the 
estate. The Income-tax Officer, however, 
came to the conclusion that the debt had 
in fact become bad long before the com- 

(16) 18 C 23; 17 I A 122; 5 Sar. 560 (P 0). 

(17) 52 M 558; 117 Ind. Cas.4~1; AT R 1929 PO 
159; 56 I A 225; 330 WN725; 31 Bom. LR 866;6 O 
WN 503, (1929) A L J 702; 30 L W 9; 57M LJ 64; 
(1929) M W N 442; 50 U L J 30 (P O), ; 
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mencement of the previous year and con- 
sequently disallowed the item. The Assist- 
ant Commissioner agreed with the Income- 
tax Officer but on grounds which were not 
correctly expressed. In fact, his reference 
to the previous balance sheets was errone- 
ous. The Commissioner pointed out the 
mistake but supported the final conclusion 
on the ground that the scheme of the Act 
did not favour ‘piecemeal write-off'—He 
observed : 

“The loss eventuates when the whole balance of 
any item reaches irrecoverability. On this footing 
the amount in issue certainly did not fall bad until 
after the period.” 

The asseésee contends that the mere 
expectation of a negligible dividend does 
not keep the debt alive but, in my view, 
in maintaining this position, the assessee 
lays itself open to the criticism advanced 
by the Income tax Officer and the Assist- 
ant Commissioner, and invites the finding 
that the debt may have become bad pricr 
to the year of account. Asli have read the 
Commissioner's order, however, that finding 
has heen set aside and has now been re- 
placed by afinding that ihe debt had not 
become bad even during the year of 
account. Tomy mind, this position in the 
circumstances of the case ig most 
reasonable. So long as there is any ray of 
hope left to recover a debt, however, dim 
it may be, and solong as a debt is in the 
process of realization, it cannot be said 
that it has become irrecoverable. I would, 
therefore, support the Commissicner’s view 
in this matter in preference to the finding 
of the Assistant Commissioner and answer 
Question No. 5 in the affirmative. 

Monroe, J.—I agree. 

Bhide, J.— I agree. 

D. Answer accordingly. 
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Though s.185 of the Companies Act does not 
contemplate an elaborate enquiry, the discretion must 
be left to the Oourt to decide whetherany particular 
claim can or cannot be conveniently dealt with under 
that section. The fact that the claim is contested 
will not prevent the Court from passing an order 
under that section. Inre Palace Restaurants, Limit- 


ed (1), S B. Billumoria v. Cecilia Mary De Souza 


(Dand Haribans Prasad v. N.S. Mills, Ltd., Delhi 
(8), referred to. 

The mere fact that the managing agent of a 
company had ceased to bean agent before the com- 
mencement of the liquidation proceedings will net 
exclude action being taken against him under s. 185 
The test is whether the moneys in question claimerl 
came into his hands in his character as agent or 
not. A 

In making an order against a managin g 
under s. 185 it is only fair that the mange 
agent should be allowed to retain such amounts as 
he is entitled to retain under the terms of s, 217 of 
the Contract Act, or theterms of the managing 
agency agreement, or the Articles of Association anil 
the balance alone out of the amounts claimed by the 
Liquidator should be directed to be paid by the 
agent asthe amount prima facie payable by the 
agent. It will not be proper to drive the managing 
agent to a separate suit in respect of the claims 
that he may have against the company, [p. 557, col, 


1, 

O. S. A. from the order of Mr. Justice 
Lakshmana Rao, dated April 2, 1936, and 
passed in the exercise of the Ordinary 
Tan a pn of the High 

ourt in O. P. No. 206 of 1935, Applicat; 
No. 591 of 1936. eee 

Messrs. K. Rajah Ayyar and T. M, Venu- 
gopala Mudaliar, for the Appellants. 

Messrs. K. Ramanatha Shendi and K. P, 
Sarvothama Rao, for the Respondents. 

Varadachariar, J.—In the course of the 
winding up of the South Indian Film Cor- 
poration, Limited,the Official Liquidator took 
out an application under s. 185 of the Indian 
Companies Act, for a direction tothe Manas- 
ing Agent Mr. P. 8S. Venkatarama Ayyar 
that he should pay up immediately asum 
of Rs. 9,400 odd representing the amount 
overdrawn by him from the Company 
while he was in charge as Managing A geni, 
The Managing Agent by his counter-afj- 
davit claimed (1) that he was entitled to 
retain a sum of Rs, 2,800 towards arrears 
of salary due to himself, (2) that he wag 
also entitled to two sums of Rs, 976-0-9 
and Rs. 1,083 which were according to 
him improperly debited against him on 
November 15, 1935, and (3) that he was 
entitled to retain moneys which might be 
required to enable him to meet the ex: 
penses of certain suits filed against him 
as Managing Agent. The learned Judge 
has disallowed these cluims and given a 
direction for payment as asked for by 
the Liquidator. Hence this appeal by the 
Managing Agent. 
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An objection was taken before us on 
behalf of the appellant that the case is 
not one that can be dealt with under 
8. 185 of the Companies Act, as it is not 
the intention of the legislature that matters 
in respect of which there is a contest should 
be dealt with under that section. Stress 
was laid upon the use of the words prima 
facie in the section and reference was 
made to certain observations in In re 
Palace Restaurants, Limited (1), and to a 
concession said to have been made by 
Counsel in S. B. Billimoria v. Cecilia Mary 
De Souza (2). A point was also made of 
the fact thatthe appellant has cersed to 
be the Agent of the Company from Novem- 
ber 1935, ies even before the date of the 
commencement of the liquidation proceed- 
ings. We are not satisfied that these con- 
siderations exclude the application of 
s. 185 to the case Cf. Haribans Prasad v. 
N. S. Mills, Ltda Delhi (3). It is true, the 
section does not contemplate an elaborate 
enquiry but the discretion must be left 
to the Court to decide whether any parti- 
cular claim can or cannot be conveniently 
dealt under that section. The observaticn 
in In re Palace Restaurants, Limite 1 (1), 
itself lends some support to this conclusion, 
because the learned Judge in that case 
actually held that as the counter-claimant 
had submitted to the jurisdiction oi the 
Court, it was nct open to him to take 
exception to the proceedings at a later 
stage. In the same way, we may point 
out in this case also, the appellant did 
not take exception to the maintainability 
of the application under s. 185 in the 
lower Court, but was only anxious and we 
dare say rightly anxious that his claims 
to eredit under various heads should be 
considered. We do not also think tkat the 
mere fact of his having ceased to be an Agent 
before the commencement of the liquida- 
tion proceedings excludes action under 
s. 185. It seems to us the test is whether 
the money now claimed came into his 
hands in his character as Agent or not. 
It is not denied in the present case that 
the money did go come into his hands. 

Proceeding now to the items of credit 
claimed by the appellant, the claim for 
Rs. 2,800 under the head of arrears of 
salary has, in our opinion, been rightly 

(L) QSL!) 1 Oh. 492 at p. 500; 83 L J Ch, 427; 110 
a 34; 21 Manson 109; 58 BJ 268; 30 T UR 

L2 8 Lah. 549 at p. 591; 97 Ind, Cas, si 8 Lah. 

J 376; A I R1926 Lah, 624; 27 P LR 676 

a lt Lah 68; 142 Ind. Oas. 166: Ind Rul, dees 

Lah. 294; A I R1933 Lah. 437; 34 P L R 388 
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disallowed by the learned Judge and the 
same has not been seriously pressed before 
that 
relating to the two sums of Rs. $76-0-9 
and Rs. 1,083 seemsto us to be equally 
untenable. It has not been disputed that 
at a meeting of the Directors held on 
April 9, 1935, these items were disallowed 
after discussion and the resolutions recorded 
on that date give the reasons for the 
disallowance. The argument advanced by 
the appellant’s Counsel in this connection 
is that a sum inclusive of these two items 
had been shown in the report presented 
to the statutory meeting on that day and 
that therefore under s. 77 (cl. 8) of the Com- 
panies Act it acquires a finality which 
cannot be affected except by proceeding in 
accordance with the formalities prescribed in 
the section. We do not see any forcein ' 


this contention. The question of items 
to be allowed or disallowed as þe- 
tween the Company and its Agent is 


certainly within the powers of the Direc- 
tors. What appears from the representa- 
tion made before us is that in the report 
printed before hand for being placed 
before the meeting the figures as originally 
submitted by the Managing Agent had 
heen printed but that in due course when 
the matter came up before the Directors 
these two items were disallowed. We do 
not see that the mere accident of the 
original figures appearing in the report 
placed before the meeting of the share- 
holders prevented the Directors from con- 
sidering the propriety or otherwise of the 
various. items of credit claimed by the 
Managing Agent. So far as one can gather 
from the resolutions themselves, it is clear 
that the appellant also was present at that 
meeting of the Directors and there is no- 
thing on record to show that he took excep- 
tion to the disallowance. The mere fact 
that these items of disallowance were actual- 
ly brought into the account only later on, 
in November, i.e. after the appellant's re- 
signation, does not warrant the suggestion 
that they have been fraudulently debited 
against the appellant. (nce the disallow- 
ance ‘was authorised by a formal resolution 
of the Directors, it was merely a question 
of account keeping as to when the items 
are actually carried into the accounts. 
We are therefore of opinion that the learned 
Judge’s decision disallowing these items is 
also correct. 

The third head, however, has to be con- 
sidered in some detail. From the learned 
Judge's judgment, it would appear asif 
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the claim was pressed before him en bloc 
without splitting it up into the various 
sub-heads comprised in it. If all that 
the learned Judge meant was that the 
Agent was not entitled to retain moneys 
in his hands merely to meet prcspective 
claims against him he was of course per- 
fectly right, if we may say so; but both 
under s. 217 of the Contract Act and under 
cl. 10 of the Agreement between the 
Managing Agent and the Company, the 
Agenthas got aright of retainer in respect 
of various charges and expenses and under 
cl. 191 of the Articles of Association he is 
given a lien over the property of the 
Company for certain claims. Of the suits 
referred to inthe 4th paragraph of the 
appellant’s counter-affidavit, it is stated 
that two are suits filed against the Direc- 
tors for alleged fraud in the matter of the 
issue of the prospectus. If thisis so, it 
would be very doubiful if any of the items 
of expenditure incurred by any of the 
Directors or by the appellant as one of them 
in connection with such a suit will come 
within the right of indemnity or retainer 
which the appellant will be entitled to as 
against the company either under the law 
or any of the terms of his agreement. 
“More than that we donot wish to say at 
this stage. The third suit is said to be 
one filed by the Kodak's Limited against 
the appellant in respect of goods purchased 
by him for the Company on his own per- 
sonal guarantee. As the facts relating to 
this suit are not before us we do not wish 
to say more in respect of the appellant's 
claim even under this head except to say 
that if a claim like that made by the 
Liquidator against the appellant can be 
dealt with under s. 185 ofthe Companies 
Act, it is only fair thatthe claims which 
the appellant may have against the Company 
must also be considered at the same time 
and it will not be proper to drive the ap- 
pellant toa separate suit in respect of the 
claim that he may have against the 
Company. 

It is represented that the decree in the 
suit brought by the Kodak's Limited was 
passed only subsequent to the date of the 
application to the lower Court. We do 
not think we will be justified in dealing 
with an application of this kind as if it 
were an ejsctment suit and seek to 
ascertain the rights of the parties only as 
on the date of the initiation of the pro- 
ceedings. It will probably be in the vest 
interests of all concerned to direct that 
accounts be taken up to November 1, 1936, 
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in respect of such of the items as the 
appellant will be entitled to retain either 
under the terms ofs. 217 of the Contrac. 
Act or the terms of cl. 10 of the Agreement 
and Art.191 ofthe Articles of Association 
and the balance alone out of the amount 
claimed by the Liquidator he directed to 
be paid to him asthe amount prima facie 
payable by the appellaut to the Liquidator 
in these proceedings. 


“As the appellant has failed in part and 
has succeeded in part so far as this appeal 
is concerned, we do not make any other 
order as to costs in this appeal except that 
the Official Liquidator will be entitled to 
take his costs of this appeal out of the 
estate. 


A. Appeal partly succeed. 





LAHORE HIGH COURT 
First Civil Appeal No. 1228 of 1935 
February 3, 1936 
ADDISON AND ABDUL RASHID, Jd. 
RAMA SHAH-—PLAINTIFF—APPRLLANT 
VETSUS 
KULDIP SINGH AND CTHERS—DEFENDANTS 

— RESPONDENTS 

Custom (Punjab)—Applicability—Agriculture, main 
source of livelthood—Mere fact that some members 
supplement income by salary from Government does 
not show family is not governed by custom—Succes- 
sion—Khatris and Brahmans of Gujrat District 
held governed by custom and not by Hindu Law. 

Where service is not the main cccupation of the 
family but agricultural income is the main source 
of livelihood, from the mere fact that a few membery 
of the family supplement their income by salaries 
derived from Government service, it does not follow 
that the family has given up agricultural pursuits 
and that such a family cannot be held to be bound 
by customary law. [p. 559, col. 2.] 

Khatris and Brahmans of different villages in tiv 
Gujrat District follow Customary Law in matters of 
inheritance and succession and they are nut 
governed by the provisions of Hindu Law. Ishar 
Devi v, Bindraban (|), Ramrakhi v. Mula Singh (2), 
Prabh Dial v. Devi Deal (8) and Maya Devi v. Badri 
Nath (4), relied on. [p. 560, col. 2.] 


F.C. A.from the decree of the Senior 
Sub Judge, Jhelum, dated March 95, 
1935. 


Messrs. J. N. Aggarwal and Mehr Chand 
Sud, forthe Appellant. 

Messrs. Achhru Lam and Dwarka Nath 
Aggarwal, for \he Respondents. 


Abdul Rashid, J.—The following 
pedigree-table, will be helpful in under- 
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standing the facts of this case :— 
NAND LAL 
Sardar Gunni Bingh 
Sardar Attar Singh 


| 
Musammat Parbati=:Sardar Hari Singh Sardar Gian 
(widow) (died) San Singh 


| | | 
Musammat Bidh Musammat Sidh Sardar Sardar 


aur, aur, Tara Hari- 
(daughter) (daughter) Singh kishen 
|| Singh 





| | | | 
Kuldip Sampuran Amrik Hurbans Balwiné 


Singh, Singh, Singh, Singh, Singh, 
(defend- (defend- (defend- (defend- (defend- 
ant.) ant.) ant) ant.) ant.) 


On June 28, 1931, Sardar Tara Singh: 
father of the defendants, executed a pro- 
note for Rs. 13,000 in favour ofthe plain- 
tiff, The present suit was instituted by 
the plaintiff on June 27, 1934, for recovery 
of Rs. 17,680 an account of principal and 
interest on the basis of the pro-note. The 
allegations of the plaintiff were that 
Tara Singh borrowed the sum of 
Rs. 13,000 from him for the benefit of the 
joint Hindu family consisting of himself 
and his five sons, that the pro-note was 
duly presented to the defendants for pay- 
ment but that they refused to pay the 
sum due thereunder. Sardar Tara Singh 
died two years before the institution of 
the suit and the plaintiff alleged that the 
defendants were liable for the debt per- 
sonally as wellas to the extent of their 
co-parcenary interest in the joint family 
property as the family was governed by 
the Mitakshara Law. The defendants 
denied their liability for the debt alleged 
to be due to the plaintiff and pleaded 
inter alia, that the debt was tnot incur- 
red for the benefit of the family, that 
they did not constitute a joint 
Hindu family with their father but that 
in matters of succession and alienation 
they were governed by custom. They 
further pleaded that they were not the 
legal representatives of their father, that 
they were not personally liable for the 
debt in dispute, and that even if the 
pro-note be established to have been 
executed by their father they were not 
liable thereunder, as the debt was not 
contracted for any valid necessity and 
the ancestral property in their hands 
ae not liable for the payment of such a 
ebt, ; 
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The trial Court held that the pro-note, 
dated June 28, 1931, was executed by 
Tara Singh, the father of the defendants, 
and that he received Rs. 13,000 in cash 
and agreed to pay interest on the sum 
at the rate of Re. 1 per cent. per mensem. 
It was further held that the family of 
the defendants was not governed by 
Hindu Law, and that in matters of suc- 
ezssion and alienation they followed 
custom. On these findings the plaintiff 
was granted a decree for Rs. 17,680 with 
costs against the defendants coupled with 
a direction that the latter shall not be 
liable persenally for the same nor to the 
extent of any interest in co-parcenaly 
property as provided by the Hindu Law, 
but on the other hand their liability shall 
extend only to the extent of the assets 
of the estate of their deceased father in 
their hands. Against this decision the 
plaintiff has preferred an appeal to this 
Court. The only point agitated in appeal 
en behalf of the plaintiff was that the 
lower Court had erred in holding that 
the family of the defendants was govern- 
ed by custom. It was contended that the 
defendants were high caste Khatris, des- 
cended from Sardar Gurmukh Singh 
who had acquired land in various villages 
in the Gujrat District by purchase, that 
this family had no inherent connection 
with agriculturists, that the defendants 
were not members of a compact village 
community and the mere fact that they 
possessed extensive lands in a number 
of villages was quite insufficient to establish 
that the family of the defendants followed 
Customary Law governing agricultural 
communities. 

The history of the family of the defen- 
danis is given in Massy’s “Chiefs and 
Families of Note in the Punjab” (Vol. 2) 
at p. 145. It appears that Gurmukh 
Singh, who was then a boy of eight years, 
was presented in 1780 by his uncle Basta 
Ram, who was a petty officer in the service 
of Mahan Singh Sukarchakia, to the Chief. 
Mahan Singh was pleased with the boy 
and kept him with him. Ranjti Singh 
was born inthe same year, and when he 
was two years old Gurmukh Singh was 
appointed to be his play-fellow and com- 
panion. During Ranjit sSingh’s reign 
Gurmukh Singh was appointed a Military 
Commander and distinguished himself in 
a number of campaigns. He was granted 
jagirs worth about Rs. 50,000 and it 
appears that with this money two villages, 
which ultimately came to be known as 
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Qilla Attar Singh and Rakh Gurmukh 
Singh, were acquired. Sardar Hari Singh 
died without male issue. His estate is 
in pcssession of his widow, Musammat 
Parbati, andhistwo daughters have not 
inherited any portion of bis estate. Gian 
Singh is alive. During his lifetime he got 
all his lands mutated in favour of his two 
sons, Tara Singh and Huerkishen Singh, 
in equal shares. Harkishen Singh is alive. 
Tara Singh died two years betore the in- 
stitution ofthe suit. The male members 
of the family at this time, therefore, are 
Giau Singh, Harkishen Singh and the five 
defendants. As mentioned above, the 
members of this family are exclusive 
owners of two villages, namely, Qilla 
Attar Singh and Rakn Gurmukh Singh. 
In Pindi Lala village the family owns 40 
or 50 squares: in Chak Busawa about 15 
squares and three squares in village Dinga. 
All’ these villages are situtate in ihe 
Gujrat District. The family also owns 
some urban property at Gujrat, Jhelum 
and Lahore. Tne lund revenue of various 
villages is assigned to Sardar Gian Singh 
who nas a jagir of about Rs. 10,0u0. 

lt is amply established that the family 
has been ın possession of extensive landed 
property in the tive villages alluded to 
above since long before tue settlement of 
1857. The settlement record of 1857 shows 
thatin Qilla Attar singh 130 acres 5 kanals 
and 16 marlas of land were under the 
personal cultivation of Sardar Attar Singh 
out of an area of 5b0 acres 2 kanals and 
6 murlas. The settlement record of 1568 
shows that in Qula Attar Singh 4,301 kanais 
and 10 marlas were under the personal 
cultivation of Sardar Attar Singh, and tne 
area under the personal cultivation of 
Sardar Hari Singn and Gian Singh, sons 
of Sardar Attar Singh in 1891-92 was 
3,198 kanals 14 marlas. The settle- 
ment tof 1914-15 shows 1,196 kanals 
and 19 marlas under the personal cultiva- 
tion of the proprietors in this village. 
Similarly in Rakh Gurmukn Singh, Pindi- 
Laia Chak Basawa and Dinga extensive 
areas have been under the personal 
cultivation of the membersof this family 
from the year 1997 to the year 1914-Lo. 
lv is clearly established, theretore, that ever 
since the advent of the British Rule, the 
family of the defendants bas been living 
either in Qilla Altar Singh or Rakh Sardar 
Gurmukh singh and that in the diferent 
villages in which they hold extensive lands, 
large areas have been under the personal 
cultivation of the proprietors. It may be 
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that the members of the family have not 
been tilling the land with their own hands, 
but the members must be held tə tolluw 
agricultural pursuits even if they get their 
lands cultivated by their servant su long 
as the land is khudkasht (under persoual 
cultivation). 

The evidence on the record amply 
establishes that agricultural income is tue 
plincipal source of the livelihood of the 
members of this family. Master Narain 
Das (D. W. No. 1) stated that be haud 
known the family of Sardar Gian Singh 
for about 40 years and that the membuis 
of this family lived on agriculture: Ghulam 
Mohammad (D. W. No. 2) stated that the 
principal source of income of the deleu- 
dants was agriculture, that they had then 
own builocks and ploughs and that they 
derived much income from their lands. 
Mirza (D. W. No. 3) stated that tue des 
fendants mainly lived on agriculture, that 
the members of the family of Sardar 
Gian Singh did not carry on any trade or 
business. To the same effect 19 the tes- 
timony of several other witnesses. Ji is 
true that Sardar Hari Singh was a Naib 
Tehsildar for a short period, that Sardar 
Sampuran Singh was a Sub-Inspector of 
Police, and Sardar Balwant Singh is now 
a Captain in the army. Service is, however, 
not the main occupation of the membec.s 
of the family. If a iew members of ihe 
family supplement their income by salaries 
derived irom Government service, 14 dues 
not show that the family has given up agricul- 
tural pursuits and that suen a family cannot 
be held to be bound by Customary Law. 

Qilla Attar Singh and Raka Sardar 
Gurmukh Singh were acquired by mem- 
bers of this family considerably betuic 
the year 1857, and lands in Pindi Lala, 
Chak Basawa and Dinga were also pur- 
chased by the members of the family 
before 1857. The members of the family 
have continued to reside in Qilla Altar 
Singh and Rakh Sardar Gurmukh Singh 
ever since the advent of the British tule. 
The members of this family have lived 
amongst zamindars and agriculturisis fur 
about sO years. They have also furnished 
lambardars and zaildars, and Kuldip Singh, 
defendant No. lis even now a lambardar 
and gaildar. 

Another very important piece of evidence: 
showing that the family follows custom i. 
furnished by the riwa@j-i-am compiled at 
the settlement of the year 1868. lt appears 
from the Urdu copy of the riwaj i-am 
compiled in 1868 that Sardar Attar Singh, 
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the father of the defendants, and other 
members of this family, were consulted at 
the time of the compilation of the riwaj-i am. 
The Hindu tribes consulted at the time of 
the compilation of this riwaj-i-am were 
separated into four classes, One of these 
classes consisted of Brahmans and Khatris. 
Throughout the riwaj-i-am the customs of 
‘Khatris and Brahmans of Gujrat District 
are recorded in a separate column. In 
several respects customs of Brahmans and 
Khatris differ from the customs of the 
other Hindu tribes. These differences are 
carefully recorded in the requisite column 
in the riwaji-am. The fact that Khatris 
of Gujrat District were consulted at the 
time of the compilation of the riwaj tum 
of 1868 is a very strong indication of the 
fact that Khatris of Gujrat District follow 
Customary Law. So far as succession and 
alienation are concerned, the Khatris and 
Brahmans gave the same replies as the 
other Hindu tribes of the district. The 
riwaj-i-am of Gujrat District compiled in 
1892 also shows that Khatris and Brahmans 
were consulted atthe time of the compilation 
of this riwaj am. 

At p. 2 of the Customary Law of Gujrat 
District relating to the settlement of 1892, 
it is definitely stated that Hindu Khatris 
and Brahmans were included amongst the 
tribes whose replies were 1ecorded at the 
time of the settlement. “The Manual of 
Customary Law compiled in 1922 does not 
give a list of the tribes consulted at the 
time of the preparation of the Manual 
but the answers to different questions show 
that in some instances the replies of the 
Khatris were recorded. The fact that the 
Khatris of Gujrat District were consulted 
at the time of the preparation of the 
different riwaj-i-ams is good prima facie 


evidence of their being governed by Cus- 


tomary Law. 

It was held in Ishar Devi v. Bindraban 
(1) that Sobti Khatris of village Alamgarh, 
Gujrat District, followed agricultural custom 
in matters of inheritance to ancestral prop- 
erty. In Ramrakhi v. Mula Singh (2), it 
was held that the onus of proving that 
a party is governed by custom and not 
by personal law, in case of high caste 
Hindus, such as Khatris, lay on the person 
alleging it, but that it had been established 
that Wadhwan Khatris of Mauga Ara in 
the Gujrat District were governed ny 
custom in matters of alienation of prop- 

(1) 5 P R 1915; 26 Ind. Cas. 686; A I R 1914 Lah, 


212; 137 P LR 1915, 
(2) AIR 1927 Lah, 345; 101 Ind, Oas. 194. 
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erty. In Prabh Dial v, Devi Dial (3) and 
Maya Deri v. Badri Nath 14), Brahmans 
in the Gujrat District were hela to be 
governed by Custcmary Law. In the riwaj- 
tam of 1868 the replies of Khauis and 
Brahmans of the Gujrat District were 
identical. The above-mentioned four rulings, 
therefore, constitute judicial instances of 
the fact that Khatris and Brahmang of 
diferent villages in the Gujrat District 
follow Customary Law in matters of in- 
heritance and succession and that they are 
not governed by the provisicns of Hindu Law. 

The learned Counsel for the parties 
quoted a large number of rulings in sup- 
porl of their respective contentions as to 
whether the Khatris of Gujrat should be 
held to be governed by custom or Hindu 
Law. It is unnecessary to refer to these 
rulings as the matters which may be taken 
into consideration in deciding the question 
whether a particular community is governed 
by personal law or custom are exhaustively 
Summarized in Bhagwani v. Sitaram (5). 
The evidence in the present case, in our 
opinion, conclusively shows that Hindu Law 
has never been followed by the mem- 
bers of this family in social matters 
or In matters relating to succession or 
alienation. The different members of the 
family have been living separately. The 
family has therefore never been a joint 
Hindu family, nor has the property ever 
descended by means cf suivivorship. On 
the other hand the members of the family 
have been living on agriculture for over 
80 years; there have been extensive areas 
under their personal cultivation; they were 
consulted at the time of the compilation 
of the riwaj-i-am of 1808; and they have 
always followed agricultural pursuits and 
never indulged in trade or business. We 
therefore affirm the decision of the trial. 
Court that ‘the family of the defendants 
is governed by custom. It may be men- 
tioned tbat, though we have held the 
family of tue detendants to be governed 
by Oustomary Law, it would be for the 
executing Court to determine as to what 
property can be attached in the execution 
of the Plaintiff's decree and the manner 
of dealing with such property. Kor the 
reasons given above, we aitirm the decision 
of the trial Court and dismiss this appeul 
with costs. 

N. 
o 116 P R 1893. 
o A I R 1929 Lah, 261; 114 Ind. Oas. 49; 11 Lah, L 
(5) A IR 1931 Lah. i o : 
284;"Ind, Rul. (1931) Lake 926. PEER 
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MADRAS HIGH COURT the 
Full Bench : 
Civil Miscellaneous Appeal No. 295 
of 1933 


November 6, 1936 

VENKATASUBBA Rao, CORNISH 

AND VENKATARAMANA Rao, JJ. 
P. P. P. CHIDAMBARA NADAR— 
PETLTLONER—~PLAINTIFg—APPELLANT 

` versus 
C. P. A. RAMA NADAR (Decraszp) 
PICHAIMANI alias ARUNACHALAM 


AND OTHERS —UEFENDANTS——RESPON DENTS 

Limitation Act (IX of 19u8), Sch. I, Art. 182 (2), 
(5)—‘Appeal’ in Art. 182 (2), if includes revision 
pettiion—Date of order in revision made by High 
Court—Whether furnishes the starting point —‘Final’, 
meaning of—Order rejecting application not on 
merits, tf final oraer—Legat representative mention- 
ed but not shown in proper column--Application, if 
in accordance with law—Joint decree—aecution 
petition against one judgment-debtor—-Liffect. 

Article 102 (2), Limitation Act, applies to civil 
1evision petitions as well and not only to appeals 
in the narrower sense of that term as used in the 
Civil Procedure Code, Uonsequently when a revision 
petition is filea, it is permissible to hold under 
Art, 182 (2) ot the Limitation Act, that the date of 
the order in revision made by the High Court fur- 
nishes the starting pomtand the term ‘appeal’ is not 
used inthe restrictive sense soasto exclude revi- 
sion petitions and the expiession “the Appellate 
Court” is not to be confined to a Comt exercising 
appellate, as opposed to, revisional powers. bub- 
ramania Piilar v. Seethat Ammal il), overruled. 
[p. 563, col. 1.) 

[Vase-law discassed.] 

Per Venkataramana Rao, J.—An order would bea 
final order within the meaning of the clause if it 
terminates the execution proceeding so taras the 
Cours passing it 1s concerned. The order need not 
be one on the merits, An order rejecting an ap- 
plication though not on merits will, therefore, be a 
tinal order. |p. 567, col. 1.) 

It is not every detective application that can besaid 
to bean application not iu accordance with law. 
Where thé application mentions the legal 
repiesentative ula deceased judgment-debtor, the 
mee fact that he is not mentioned as legal repre- 
sentative in the appropriate column aves not render 
the application one not in accordance with law. 
[p. 606, cols. 1&2} > 

A decree is a jomb decree ifany one of the reliefs 
given in the decree is against the detendants joint- 
ly, even though some otuer reliefs may be given 
against the aetendants separately, so that if in rcs- 
pect of the joint ielietan application for execution 
18 made against one of them, it will save limita- 
tion in regard tothe other defendants even in res- 
pect of the reliefs which have been decreed against 
solely. Pattannayya v. Pattayya (13), followed, 

O. Mis. A. against the order ot the Court 
ot the Subordinate Judge ct Madura, dated 
February +, 1943, and made in E.P. No. 322 
of 1932 m 0. 8. No. 71 of 1920, First Addi- 
tional Sub Court, Madura. 


Order of Reference to a Full Bench. 
Stone and Pandrang Row, Jd.— 
This appeal against an order of 
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Additional Subordinate Judge of 
Madura made in an execution petition 
raises a point of some little difficulty which 
can be expressed us follows:—A decree 
was passed on November 24, 1924 in O. S. 
No. 71‘ of 1920 on the tile of the First Addi- 
tional Subordinate Judge of Madura. Later 
a revision petition was put in the High 
Court and that revision petition was dis- 
missed on November 3, 1927. An execue 
tion petition was pub in on June 24, 1929, 
which was rejected on November 18, 1929, 
and it was admittedly within time if 
Art. 162 (2) of the Limitation Act applied. 
There was another execution petition on 
September 26, 1929, with which we are not 
concerned. The present petition, in respect 
of which this appeal is filed, was filed on 
November 16, 1932. If the earlier petition 
tiled on June 24, 1929, and rejected on 
Novermber 18, 1929, was in time and it 
would admittedly be in time if the revision 
petition falls under Art. 182 (2) of the 
Limitation Act—the present petition would 
bein time. 

Article 182 (2) is 
words : 

“(Where there: has been an appeal) the date of 
the final decree or order of the Appellate Court 
or the withdrawal of the appeal”. 

The starting point where there has been 
an appeal, is the date of the final decree 
or the order of the Appellate Court or the 
withdrawal of- the appeal. 


lt was decided by a Bench of this Court 
in Subramania Pillai v. Seethai Ammal (1), 
thas the word ‘appeal’ referred to in 
Art, 182(2) of the Limitation Act does not 
include a revision under s. 115 of the Code 
of Civil Procedure or under s. 25 of the 
Provincial Small Cause Oourts Act or even 
under the Charter Act. That case so far 
as we can see is absolutely on all fours 
with this case and it is that decision that 
raises the doubt that we feel in this matter 
and out of respect for the learned Judges 
who decided that case, we think it neces- 
sary torefer this point toa Full Bench in 
order to set at rest this important point. 
We feel a difficulty in following that case 
because, inter alia, the Privy Council in 
Nagenuranath Dey v. Suresh Chandra Dey 
(2), in a matter under Art. 182 (2) of the 
Limitation Act, made tbe following observa- 


Q) 36 M135; 12 Ind. Oas. 38; (1911)2 M W N 198; 
4 260; 24 M L J 491. 
ay ma 6 wy p. 5; 137 Ind. Cas. 529; A IR 1932 
PU 165; Ind, Rul, (1932) P O 195; 36 CW N 803; 
(1932) A L J 643; 34 Bom. L R 1065; 55 CL J 528; 
33 P L R621; 36 LW 7; 90 WN 68l; (1932) A 
W N B17; 59 1A 283; 63 M LJ 329 (P O), 
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‘tion: 

“There is no definition of ‘appeal’ in the Code 
of Civil Procedure, but their Lordships have no 
doubt that any application by a party to an Appel- 
late Court, asking it to set aside or revise a decision 
of a Subordinate Court, is an appeal within the 
ordinary acceptation of the term, and that it is 


‘no less an appeal because it is irregular or in- 
competent,” 


A Bench of this High Court in Sub- 
ramania Pillai v. Seethat Ammal (1), 
already referred to, -arrived at the con- 
clusion they did, because they were of 
opinion that the word ‘appeal’ was not used 
in a more extended sense in Art. 182 than 
it was in Arts. 150 to 157 and that because 
in these latter articles distinctions were 
made between suits, appeals and applica- 
tions, it could not be contended that an 
appeal would include a revisicn petition. 
We apprehend that the learned Judges 
were there saying in fact that as it-is 
quite clear that under the Gode of Civil 
Procedure a revision petition and an appeal 
are not the same thing—as under s. 115 
of the Civil Procedtire a revision petition 
only lies where an appeal does not lie— 
and as in Arts. 150 to 157 under the heading 
. ‘appeals’ under the Civil Procedure Code, 
the Limitation Act deals with appeals in 
the same sense as itis used in the Code 
of Civil Procedure, therefore, it must be 
assumed that in Art. 182 (2) where the 
word ‘appeal’ is used ‘simplicitor’ it must 
be given the same meaning as is given in 
Arts. 150 to 157. | 

In the passage cited from the judgment 
- of the Judicial Committee it is equally plain 
that the Judicial Committee regarded an 
application by way of revision as an appeal 
-in the ordinary acceptation of the term. 
We feel that itis reasonably plain, bearing 
in mind the wording ofs. 115 of the Code 
of Civil Procedure, 
the purpose of the Code is drawn between 
“8 revision petition and an appeal, for it 
- is there stated that a revision petition only 
lies where an appeal does not lie. The 
- judgment of the Judicial Committee in- 
dicates that the word ‘appeal’ has a wider 
meaning in Art. 182 than it bears in the 
Code of Civil Procedure. - 


And the same broad view ofthe mean- 


ing of the term ‘appeal’ seems to have. been 
‘taken by their Lordships in Rox v. Nat 
Bell Liquors, Ltd. (3), though they were not 
dealing with a revision petition under the 
Indian Procedure but with an appeal from 
a -Provincial High Court to the Supreme 


~ (8) (1982) 2 A C 128; 91L I PC 146;127LT 
38°F UR Fal, a a ae ' 


— 
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Court of Canada upon a motion for a writ 
of certicrari. h 

The Secretary of State for India in 
Council v. British India Steam Navigation 
Co. (4), also in our opinion points the same 
way. i 

It may be material to bearin mind the 
various cases Chappan v. Moidin Kutti (5), 
Venkataragayya Appa Row v. Muria Sri- 
ramulu, 17 Ind. Cas. 593 (6), Pateel Sidda- 
lingana Gowd v. Tatana Gowdra Bhimana 
Gowd (7), where it has been held that a 
Court hearing a revision petition is acting 
as an Appellate Court. ; 

In’ Raja of Ramnad v. Kamid Rowthen 
(8), Lord Dunedin made the following 
observations : i 

“From this judgment an appeal in the form, 


appropriateto such a case from the Munsif's Oourt, 
i. e. Civil Revision Petition, was preferred,” 


That is an observation made in the 
“course of a case in which ‘a revision peti- 
tion. was treated as an appeal in the 
ordinary acceptation of the term. < 
It is further in our opinion a matter to 

be borne in mind that the clauses in the 
Limitation Act relating to applications do 
not apply to revisions according to the 
wording of Art. 102: See Muthu Chettiar v. 
_ Narayanan Chettiar (9). One is faced with 
the further difficulty:—If a revision peti- 
tion is not an appeal for purpose of 
Art. 182 (2) the following position arises. 
The period of limitation is entirely different 
accordingly asthe revision petition succeeds 
or fails. lifit succeeds, the result would be 
that there would be a review of judgment 
or the decree would be amended and where 
that is the case Art. 182 (2) or (4) would 
presumably apply. If it fails we think 
there is a causus omissus because the 
revision petition could not be construed as 
an application within the meaning of 
Art. 18% and cls. 3-and 4 will not apply. 
Clause 2 will not apply because it is not 
an appeal. This seems to be a very `un- 
fortunate state of affairs which would leave 
the party affected in complete uncertainty 
until the revision petition is disposed 


In these circumstances as the matter is 


(4) 130 L J 90 at pp. 93, |94; 9 Ind. §Cas, 183; 19 
W N 848. 
(5) 22 M 68 at p. 80. 
(6) 17 Ind. Cas. 593. 
(7) 41 L W 138; 154 Ind. Cas. 640; (1935) M W N 
107; 6&8 ML J 487; 8R M80; AT R1935 Mad, 731. 
(8) 49 M 335 at p. 339; 94 Ind. Cas. 322; 50M L J 
503; AIR 19296 PU 22;(1926)M W N 376;24L W 
1;30 O W N 844; 531A 4 PO. > 
(9) -51 M672; 110 Ind. Cas. 63; A IR 1928 Mad. 
528; 55M L 9 274; 28 L W297. ` 
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one of some general importance and as 
Subramania Pillai v. Seethai Ammal (1), 
has decided a case absolutely on all fours 
with the present case and as the Bench 


‘is one for which we have the greatest 


respect, we think it would be better to 
have the matter set at rest by a Full 
Bench rather than have conflicting 
decisions. 


The nation referred is: 

“Whether Art, 182 (2) of the Limitation Act applies 
to Oivil Revision Petitions as well or only to 
appeals in the narrower sense of that term as used 
in the Code of Oivil Procedure.” 





Messrs. B. Sitarama Row and P. N. Appu- 
sami Ayyar, for the Appellant. 
Mr. K. V. Sreenivasa Ayyar, for Respond- 


- ents Nog. 2 to 4. 


“The Court (Venkatasubba Rao, Cornish 
and Venkataramana Rao, JJ.) expressed 
the following |, 

Opinion of the Full Bench . 

Venkatasubba Rao, J.—The facts 
have been fully set forth” in’ ‘the 
order of referring Judges and need 
not be recapitulated. The ‘short’ question 
is, whether when a revision petition is 
filed, it is permissible to hold under 
Art. 182 (2) of the Limitation Act, that the 
date of; the order in revision made by the 
High Court furnishes the starting point; 
in other words, whether thé term ‘appeal’ 
is used in the restrictive sense so as to 
exclude revision petitions and the expres- 
sion “the Appellate Court” is to be con- 
fined to a Court exercising appellate as 
opposed to, revisional powers. The only 
considered decision directly bearing on the 
point is Subramania Pillai’ v. Seethai 
Ammal (|), which places a restrictive inter- 
pretation upon the word ‘appeal’; but as 
the learned Judges who have referred the 
question, rightly point out, that decision 
is inconsistent with the views expressed 
in Damerous authoritative decisions as to 
the true meaning of the terms ‘appéal’ and 
“Appellate Court”. | 

The view taken by the learned Judges 
in Subramania Pillai v. Seethai Ammal 
(1), mecessitated, it we may say so with 
respect, their adopting a somewhat curious 
line of reasoning. They were faced with 
the difficulty, what should be the starting 
point when the revision petition tails; and 
What, when it succeeds? Logically, from 
their conclusion that the word ‘appeal’ does 
not include ‘revision’, in neither event should 
an order upon a revision petition give rise 
to a fresh starting point. But. they were 
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driven to hold that when the revision peti- 
tion is dismissed, time runs from the 
original decree or order but when it 
succeeds, not from the original, but from 
the fresh decree or order, either under 
cl. (1) or cl. (4). This involves a certain 
contradiction, as the learned Judged felt 
compelled to have recourse to the samé 
clause, for two dissimilar purposes; when 
the revision petition is dismissed, time 
would run from the original decree or 
order under cl. (1); when it is allowed, 
under the same clause, from the fresh 
decree or order. Moreover, by a sort of 
fiction, the learned Judges held that where 
the original order is modified as is some- 
times done in revision, it must be treated 
as having been amended, with the result 
that cl. (4) is brought into play. It seems 
in our opinion: somewhat artificial to hold, 
that modifying an order in revision amounts 
to amending it when as is well-known in 
our processual law the word ‘amendment’ 
does not embrace correction by a 
superior Court. There is yet a further 
difficulty revealed by the judgment of 
Wallis, J. as he- then was, his decision 
being one that was upheld in Subramania 
Pillai v. Seethat Ammal (1). He is constrain- 
ed to hold that a revision petition may 
furnish not only two but three starting 
points, all of them falling under cl. (1): 

(1) Where it is simply dismissed, time 
runs from the date of the original 
decree : 

(2) Where it is dismissed with costs, 

a from the date of the original decree 
so far as that decree is concerned, 
and from the date of the order of 
the High Court, so far as it relates 
to costs ; 

(3) Where the decree is modified in 
revision, from the date of the decree 
as moditied. 

It: seems to us that such a straining of 
words as has led to these contradictory 
‘and inconsistent results must, if possible, 
be avoided. | 

In Chappan v. Moidin Kutti (5), six 
learned Judges had to consider the ques- 
tion whether under cl. (15) of the Letters 
Patent asit stood before the amendment 
of 1919, an appeal lay from the judgment 
of aSingle Judge passed in the exercise 
of revisional jurisdiction. Clause (15) 
enacted that an appeal lay to the High 
Court from the judgment of one Judge of 
the High Oourt or one Judge of a Division 
Court pursuant tos. 13 of the Charter Act. 
Now turning to the Jast-mentioned section 
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it provided for the exercise by the Judges 
of the High Court, of the original and 
appellate jurisdictions vested in that Court. 
This raised the question whether revisional 
jurisdiction was comprised within the term 
“appellate jurisdiction” as used in s. 31, for, 
if it did not, no appeal lie under cl. 19 of 
the Letters Patent. It was held by a majority 
of the Judges that an appeal did lie, pro- 
vided the order amounted to a ‘Judgment.’ 
Subramania Ayyar, J. in the course of his 
judgment points out what the true mean- 
ing of the expression ‘appellate jurisdic- 
tion’ is. That may be exercised in a 
variety of forms and may be invoked some- 
times as a matter of right and sometimes 
subject only to certain specified conditions 
or limitations, such, fcr instance, as those 
prescribed in the provision in the Code re- 
lating to the revisional powers of the High 
Court, but as Subramania Ayyar, J. goes 
on to observe, no such limitation, however 
much it may circumscribe the exercise of 
the power, touches the intrinsic quality of 
the power itself (p. 81). 


The wording of cl, 39 of the Letters Patent 
has given rise to a similar question. It 
enacts that an appeal lies to the Privy 
Council from a final judgment ‘or order 
passed by the High Court on appeal, and 
that led tothe question whether an order 
made by the High Court in the exercise of 
its revisional jurisdiction or powers of 
superintendence, came within the purview 
of that clause. Mookerjie and Cox, JJ. held 
in Secretary of State for India ın Council 
v. British India Steam Navigation Co. (4), 
that such an order, though made in revi- 
sion, is appealable as there is no ground 
for construing the word ‘appeal’ used in 
cl. 39 in a narrow sense. Mookerji, J. 
after referring to various authorities, quotes 
Lord Westbury in Attorney-General v. 
Sillem (10), who observes that the right of 
appeal -is the right of entering a superior 
Court and invoking its aid and interposi- 
tion Lo redress the error of the Court below. 
The learned Judge also points out, after 
referring to Story'’s Constitution (Vol. II, 
88. 1760 to 1766), that the characteristic of 
an appeal is the revision of the judicial 
proceeding of an inferior Court, so that 
the mode in which that power is exercised 
is wholly immaterial (p. 94), 


That a remedy by way of revision does 
not differ in essence from aright of appeal 
(the only difference being in the mode in 


(10) (1864) 10 H L O 704; 10 Jur. 446; 10 L T 434, 
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which the power is exercised), has often 
been declared by the Judicial Committee. - 
In Rajah of Ramnad v. Kamid Rowthan 
(8). Their Lordships referring to a Oivil 
Revision Petition thus observe : : 
“From this judgment, an appeal in the form ap- . 
propriate to such a case from the Munsif's Court, 


i e, a Civil Revision Petition—was preferred to the 
High Oourt of Madras.” 


See also Baijnath Sahai v. Ramgut Singh 
(11). In Nagendranath Dey v. Suresh 
Chandra Dey (2) the question as to what 
amounted to an appeal under Art. 182 (2) 
arose, and the language of their Lordships 
in view of the present question raised, 
though it does not directly bear upon it, is 
both suggestive and significant. ‘he facts 
of that case are somewhat -complicated, 
but for the present purpose it is sufficient 
to state, that there were two sets of 
mcrtgagees—the appellants on the one hand 
and Madan Mohan and his son, described 
as respondents Nos. 24 and 27, on the 
other. -As between them there was a 
dispute’ in regard to a sumof Rs. 4,467 
and that was decided in favour of the 
appellants. Madan Mohan, as one of the 
decree-holders applied for a final mortgage- 
decree and in doing so, he again claimed’ 
as against the appellants, his co-decree- 
holders, the sum which had already been 
disallowed. The Subordinate Judge on 
June 24, 1920, delivered his judgment, 
again negativing Madan Mohan’s claim 
and passed a final decree for the sale of 
the mortgaged properties. The decree was 
drawn upon August 2, 1920, but properly 
dated as of June 24. On August 2/, 1920, 
Madan Mohan presented an appeal to the 
High Court, not from the decrees of the 
Subordinate Judge, which in truth it was 
but from what was wrongly alleged to be 
an order made on June 24. Ashis objec- 
tion was only to the decision, in so far 
as it related to his claim against the other 
decree-holders, he joined them alone as 
parties to the appeal and not the judgment- 
debtors, Tne appeal, though irregular in 
form, as not being an appeal against the 
decree of the Subordinate Judge, and 
though insufficiently stamped, was ad- 
mitted and heard by the Court, and in 
the result, it was dismissed, both on the 
ground of irregularity and upon the merits 
and the dismissal was embodied in a decree 
of the High Court daied August 24, 1922. 
The appellants on October 3, 1923, present- 
ed an application for execution of the 
decree against the judgment-debtors. It 


was contended for the latter that the three 
(11) 230775, 
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years were to be calculated from June 24, 
1920, in which case the application would 
be manifestly out of time; it would, on the 
other hand, be within time if the critical 
date was that of the decree of the High 
Court’ of August 24, 1922; and the decision 
of the question depended upon, whether 
Madan Mohan’s appeal, which was dis- 
missed on the latter date, was an 
appeal within the meaning of Art.181 (2). 
Their Lordships held that any application 
by a party to an Appellate Court to set 
aside or revise a decree or order of a 
Court Subordinate thereto is an ‘appeal’ 
within the meaning of that provision, even 
though 

(a) it is irregular or incompetent, or 

(b) the persons affected by the applica- 

tion to excuse were not parties, or 
(e) it did not imperil the whole decree 
or order, 

It is only the first of these points that 
is now material and itis with the words 
used by their Lordshipsin this connection 
that we are here concerned. “There is no 
definition of ‘appeal’ in the Code of Civil 
Procedure” they observe: 

“But their Lordships have no doubt that any 
application by a party to an Appellate Court, 
asking it to set aside or revise a decision of a 
Subordinate Court, is an appeal within the ordinary 
acceptation of thatterm and that it is no less an 
appeal because ib is irregular or incompetent.” 

True, much importance cannot be attached 
to the word “revise” in this passage, as 


their Lordships were not adverting to what: 


is technically known as a revision petition; 
but the view that there is no essential 
difference between a remedy by way of 
appeal and by way of revision, is con- 
siderably reinforced by the passage in ques- 
- tion and its value becomes all the greater 
when we bear in mind that their Lordships 
made these observations in construing the 
very provision with which we are now 
concerned. 

The cnly serious objection urged against 
this view is, that in one and the same Act 
the same word ought not to be construed 
in two different senses and that as the 
word “appeal” has a narrower meaning 
in Arts, 150 to 157, it would be wrong 
to give itan extended sense in Art. 182. 
But as a canon of construction, though 
ordinarily the same meaning should be 
given to the same words occurring in 
different parts of the same Act, it is re- 
cognised that if sufficient reasons exist, 
a -word can be construed in one part of 
an Act in a different sense from that it 
bears in another part (Craie’s Statute 
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Law, IVth Edn. p.153) We think we 
have shown that cogent reasons exist in 
the present case and what is more, the 
word ‘appeal’ within the ordinary acceptation 
of that term bears not the narrower but 
the extended meaning. 

Our answer tothe question referred is, 
therefore, in the afirmative. 





This appeal coming on for final hearing 
after the expressing of the opinion of the 
Full Bench, the Court delivered the follow- 
ing 

R Judgment 

Venkataramana Rao, J.—The question 
in this case is whether the execution applica- 
tion, dated November 16, 1932, filed by 
the plaintiff is barred by limitation. For 
the disposal of the same, a few dates of 
the prior proceedings may be relevant. 
They are November 24, 1924, the date of the 
decree, June 24, 1929, the date of the applic- 
ation for execution, November 3, 1927, the 
date of the order of the High Court dismiss- 
ing the revision petition presented against 
the decree and November 16, 1932, the date 
of the- present application for execution. 
When this matter came up on a prior occa- 
sion for hearing before Stone, J.and my 
learned brother, the question was whether the 
starting point for the execution of the decree 
would be the date of the dismissal of the 
revision petition in the High Court. Sub- 
ramania Pillai v. Seethai Ammal (1) held 
that it would not. Asadoubt was felt as 
tothe correctness of that decision, the 
matter was referred to the Full Bench. 
The Full Bench has now decided that the 
term ‘appeal’ under Art. 182, cl. (2) of the 
Limitation Act, would include revision and 
therefore the order dismissing the revision 
petition would be the final order within the 
meaning ofthat article. In the order of 
reference the learned Judges observed that 
if the application dated June 24, 1929, was 
in time, the present application would be 
in time. From the order it would mean 
that the oaly question that was raised and 
argued before the Division Bench was thatit 
the starting point for limitation.would be the 
date. of the.dismissal of the revision petition, 
there will be no question of limitation. 
But Mr. Srinivasa Aiyar now contends that 
he had no opportunity on the prior occasion 
to contend that the application dated June 
24, 1924, would not save limitation even it be 
held that under Art. 182 (2) of the Limita- 
tion Act the term ‘appeal’ would include 
revision. Heis now permitted to argue the 
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question subject to his filing an affidavit to 
the effect that he had not the said opportuni- 
ty on the prior occasion. He has now 
raised two questions, namely (1) the applica- 
tion dated June 24, 1929, is not in accord- 
ance with law, and (2) there was no final 
order within the meaning of Art. 182, cl. 5, 
and therefore the present application would 
be barred by limitaticn in any event. 

The contention regarding the first point 
is put thus. The present execution applica- 
tion is torecover asum of Rs. 1,400 and odd 
from the 8th defendant as the legal represen- 
tative of the lst defendant against whom 
there was a decree for the said sum solély. 
On the date of the prior execution applica- 
tion dated June 24,1929, the Ist defendant wis 


dead; the 6th defendant who was recognised - 


as his legal representative was also dead; 
the 8th defendant was not brought on 
record as the legal representative of defen- 
dants Nos. 1 and 6 and there was no 
application fcr execution against him 
in respect of the sum now sought 
to be recovered; thus the application 
would not be in accordance with law within 
the meaning of Art. 182, el. 5, of the Limita- 
tion Act. Itseems to me that this con- 
tention is untenable. Looking into the 
execution application it will be seen that in 
the cause title against the name of the Ist 
defendant it is stated that he was dead. A 
similar entry is made against the name of 
the 6th defendant and at the end of the 
array of the defendants, the following note. 
is added that the legal representative of 
defendants Nos. 1 and 6 is Rama Nadar, 
thus indicating that Rama Nadar is sought 
to be added as the legal representative of 
defendants Nos. 1 and 6. Then, turning 
to the column ‘Name of the judgment-debtor 
against whom the decree is to be executed’, 
it is stated ‘C. P. A. Palanikumar Nadar 
and others’;‘and others’ would certainly 
include Rama Nadar. Therefore the applica- 
tion is in substance one to have the decree 
executed also against the legal representa- 
tive of the lst defendant and the th defen- 
dant. The law dces not require an applica- 
tion to bring on record a person as the 
legal representative of a defendant. All 
that is necessary for a valid execution 
petition against the legal representative -is 
that the execution application must pray for 
execution against. a person as the legal re- 
presentative of another. That, in my opinion, 
is complied with in the present application. 
It is not every -defective application that 
can be said to be an application not in ac- 
cordance with law. The only defect that 
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can be alleged in this application is that in 
the appropriate column Rama Nadar was. 


“not mentioned as the legal representative. It 


was laid down in Abdul Karim Sahib v. ` 
Lakshmauaswami (12), that an application 
which contains defects such as these cannot 
be said to bean application not in accord- 
ance with law. The decree, it will be noticed, 
is a joint decree within the meaning of the 
explanation to Art. 182 of the Limitation Act. 
The decree provides that in respect of 
outstandings all the partners shonld collect 
the amounts and the amount should be 
distributed. between them. In addition to 


_ this there isa decree for a specified sum 


against the Ist defendant, In Pottannayya 
v. Pattayya (13) it was held that a decree 
is a joint decree if any one of the reliefs 
given in the decree is against the defen- 
even though some other 
reliefs may be given against the defendants 
separately, so thatif in respect of the joint 
relief an application for execution is made 
against one of them, it will save limitation . 
in regard to the other defendants even in 
respect of the reliefs which have been 
decreed against solely. If the principle of 
that decision is to be applied to this case, 
even assuming that no relief was sought 
againet the 8th defendant as the legal 
representative of the lst defendant, the ap- 
plication of June 24, 1929, would neverthe- 
less be an-application in accordance with 
law and save limitation. i 

The next question is whether there is a 
fingl order within the meaning of Art. 182 
of the Limitation Act, because under the 
amended Articie it is rot the date of the exe- 
cution application that saves limitation but 
the final order thereon. Mr, Srinivasa 
Aiyar contends that it is not, relying very 
strcngly on a recent decision reported in 
R.T. Kesavuloo v. The Oficial Receiver West 
Tanjore (14). In that case the actual 
decision was that an order returning an 
exécution application would not be a final 
order ‘even in cases where the application 
is not represented. I may notice that there is 
also authority for the view that it would 
be—vide the judgment of my learned brother 
reported in (1936) MW N 547 |Mottaya 
Padayachi v Rajagopalan (15)] and also of 
Stodart, J., in the same volume at p. 547 


(12) 27 L W 475; 112 Ind. Cas, 36: A IR 1928 Mad. 
0 


(13) 50M LJ 215; 92 Ind, Cas, 782; (1928) MW N 
262: A I R 1926 Mad. 453. 

(14) 71 ML J 334; 163 Ind. Cas. 354; (1938) MW 
N 582;9 RM1; 44L W59; AI R 1936 Mad, 613 
IL R1937 Mad 112. 

(15) (1936) M W N 547 at p. 548. 
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[Shanmaga Pathar v. Swaminatha Pother 


(16)]. It is unnecessary to express 
my opinion on this question, whether 
the order returning an execution 
application in cases where if isnot 
represented would be a final order, 


because it is unnecessary for the disposal 
of this case. In my opinion an order would 
be a final order within the meaning of the 
clause if it terminates the execution pro- 
ceeding so far as the Court passing it is 
concerned. The order need not be one on 
the merits. I agree with my learned bro- 
ther when he says: 

“T do not think it can be contended reasonably that 
the legislature intended that where the Court chose to 
pass certain orders which were not final in the sense 
that they did not deal with the merits of the applica- 
tion it was to be held that there was no final order 
within the meaning of the amended article.” 

Mottaya Padayachi v. Rajagopalan (15). 
There is nothing in the decision in R.T Kesa- 
vuloo v» The Official Receiver, West Tanjore 
(14) which runs counter to this view. In 
fact, Venkatasubba Rao, J. at page 341* 
observes “The words ‘final order’ imply that 
the proceeding has terminated so far as the 
Court passing it is concerned.” He cites 
with approval the decision in Kadiresan 
Chettyar v. Maung Sanya (17) where it was 
held that an order made on an execution 
application closing the case for want of 
non-compliance with certain requirements 
would be final. In that case it was closed 
atthe request of the party. What hap- 
pened in this case was that the Court 
rejected it thus terminating the proceeding. 
Therefore the order of rejection is this cage 
would be a final order within the meaning 
of Art. 182, cl. 5, of the Limitation Act, and 
therefore the present application is not 
barred by limitation. We, therefore, reverse 
the decision of the lower Oourt and 
remand the case for disposal in accordance 
with law. 

Pandrang Row, J.—I agree and 
I wish to say afew words. When the 
matter originally came up before Stone, J. 
as he then was and myself, it appears to 
have been admitted clearly that if the 
petition presented in June 1929, was in 
time, there was nothing else to be done 
but to allow the appeal and remand the 
petition for disposal. If certainly the points 
that are now raised and which have been 
dealt with by my learned brother had then 
been raised before us, it is difficult to 


(16) (1936) M W N 547. 
(17) AIR 1933 Rang. 87; 142 Ind. Cas. 
Rul. (1933) Rang. 40. 


~* Page of 71M. L. J. [Ed] 


435; Ind. 
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believe that we would have troubled the 
Full Bench for an opinion before deciding 
the points now raised against the respon- 
dents. The respondents’ Advocate, how- 
ever, assures us that it was not that he 
raised these points but that he had no op- 
portunity to raise them. If this means 
that he was not called upon at all, it is not 
supported by the preamble to the order of 
reference which shows that he was heard. 
What exactly the learned Advocate means 
Lam unable to say; but as he has given 
us the assurance that he would undertake 
to file an affidavit in support of what he 
has-said and in view of the fact that the 
questions raised are questions of law. We 
have thought it desirable in the interests 
of justice to allow the points to be raised 
and decided instead of refusing him any 
opportunity to raise them. 


As regards the question whether the exe- 
cution pouition filed in June 1929, is in ac- 
cordance with law, I have nothing to add 
to what my learned brother has said. As 
regards the other point whether the order 
thereon dated November 18, 1923, is a final 
order, the respondent's Advocate relies 
upon a recent decision of a Bench reported 
in R. T. Kesavulloo V. The Official Re- 
ceiver of West Tanjore (14). Indeed, it 
was hinted by Mr. Bitarama Rao that it 
was this subsequent decision which was 
pronounced after we made the order of Te- 
ference that is responsible for the raising 
of the points at present. That decision no 
doubt supports in some respects the argu- 
ment of the respondents’ Advocate. Apart 
from this, I have given by anxious con- 
sideration to that decision because that 
decision purports to disapprove of my deci- 
sion in C. M.S. A. No. 173 of 1932. It is 

that I express my 
a Het wish to say anything more 


sent case and also that there are certain 


observations in that 
themselves sufficient to lead to our present 
conclusion. In fact, in that Bench decision 


ie Ge ea ae 
there are two definitions—a positive an 
negative definition—of a final order. At 


. 359 it je stated that a oes 
ee an order is made returning 2 petition, a 
does not deal judicially with the matter the 
petition and cannot, therefore, be regarded as 

” 
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The other definition is given atp. 341* 
thus: 

“The words ‘final order” imply that the proceed- 
ing has terminated so far as the Court passing it 
is concerned. í 

This latter definition is sufficient to con- 
clude the point raised in this case against 
the respondents. I have lcoked into the 
decisions of the Judicial Committee relied 
upon in HR. T. Kesavuloo v. The Official 
Receiver of West Tanjore (14). I do not 
think they decide the present question. 
They deal with the question as to what is 
a final order or decree in an appeal within 
the meaning of Art. 182, cl. (2), and it was 
held that where an appeal fails by reason 
of the non-compliance of the rules of pro- 
cedure prescribed or is dismissed for want 
of prosecution, there is no order or decree 
of the Appellate Court in which the decree 
of the Court below is merged and that all 
that remains is only the decree of the Court 


from which the appeal is preferred. In the . 


present case, we are dealing with an order 
which rejected the execution application. 
That order of rejection certainly put an 
end to the petition so far as the Court is 
concerned. It was conceded before us by 
the Advceate for the respondents thatif a 
petition is dismissed because it is not 
pressed, it would be a final order. 1 do 
not see why the substitution of the word 
‘rejected’ for ‘dismissed’ should make any 
difference in deciding whether the order is 
final or not. Similarly, if an execution peti- 
tion is dismissed for default, it would also 
be a final order. On the other hand, if the 
other definition is strictly applied, it may 
be contended that there was no judicial 
determination of the matter involved in the 
application and, therefore, there was no 
final order. I am unable to accept this 
as a correct interpretation of the words 
‘final order’ found in Art. 182 (5) of the 
Limitation Act. In innumerable cases 
execution petitions are dismissed or struck 
off either for default or for failure to take 
steps and it has never been contended that 
there is in such cases no final order which 
alone will provide a fresh starting point for 
limitation. I concur in the view expressed 
by my learned brother that in this case 
there was a final order, and that order 
being one, dated November 18, 1929, the 
subsequcnot petition filed in 1932 was in 
time. That petition must, therefore, be 
remanded to the Court below for disposal 
according to law. 

We think in the circumstances of this 
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case, and especially in view of the fact 
that this case necessitated a reference to 
a Full Bench and an argument before the 
Full Bench and a further argument after 
the Full Bench opinion was delivered, that 
a special fee should be allowed in this 
appeal. The Advocate’s fee is fixed at 
Rs. 150. The contesting respondents ^os. 2 
to 4 must pay the costs of the appellant 
in this appeal and bear their own costs. 
Their costs in the Court below will be 
within the discretion of the Court below. 
ACN. Petition remanded. 
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Assam Land and Revenue Regulation (I of 1886), 
ss, 82 (2), 146—‘Or', in s, 82 (2) means ‘and'—Both 
conditions must be satisfied — Sale becoming final— 
Order of confirmation, if necessary —S. 146, scope of 
—Suit to set aside sale on ground that procedure has 
not been followed—Limitation. 

The word ‘or’ in sub-s. (2) of s. 82, Assam Land and 
Revenue Regulation, means ‘and’ and unless both the 
conditions are satisfied, a suit cannot be maintained in 
Civil Court, 

In the case of a sale which has become final under 
the Regulation, an order of confirmation of the sale 1s 
not necessary. If, however, such an order is passed 
limitation runs from the date when sale becomes final 
and not from date of order. 

Section 146 merely lays down the procedure under 
which thesale would take place. A suit to set aside 
a sale on the ground that the procedure has not been 
adopted is a suit within s, 82 (2) and is not governed 
by Art. 12, Limitation Act, 

C. A. against the decree of the Special 
Sub-Judge, Assam Valley, dated August 14, 
1933. 

Messrs. Bijan Kumar Mukherjee, Sanat 
Kumar Chatterjee and Biswa Nath Naskar, 
for the Appellant. 

Messrs. Prakash Chandra Majumdar and 
Manmatha Nath Roy (Jr), for the Respond- 
ent. 

Mukerji, J—The plaintiff is the appel- 
lant in this appeal. The facts of the 
case, shortly stated, are the following: 
One Sarat Chandra Chowdhury was ap- 
pointed savbarakar in respect of a Mouza 
Bara Khetri in the month of September 
1928. The plaintiff stood surety on behalf 
of the said Sarat Chandra Chowdhury in tres- 
pect cf the said appointment by executing a 
security bond whereby he hypothecated 
certain immovable properties. The revenue 
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payable for the said mouza was Rs. 26,500 
and the plaintiff's properties were taken 
as being valued at Rs. 28,000 which was 
the valuation which the plaintiff had put 
upon the properties. 
Thereafter, there was a proposal to split 
up Mouza Bara Khetri into two parts, one 
of which was to go by the name of Uttar 
Bara Khetri and the other Dakhin Bara 
Khetzi. This proposal of the Commissioner 
was accepted by the Government on Novem- 
ber 9, 1928. Thereafter sureties were called 
for an aggreate amount of Rs. 13,000 for 
an appointment which was to be made of 
the said Sarat Chandra Choudhury as 
sarbarakar in respect of Mouza Uttar Bara 
Khetri; and one Protap Narayan Dutta 
having offered himself as a surety he was 
accepted as such the property offered by 
him as security being taken as being valu- 
ed at Rs. 4,6C0 and the plaintiff was ac- 
cepted as a surety in respect of the balance 
of Rs. 8,400. On May 29, 1929, the sar- 
barakar defaulted in the payment of the 
instalment then due. Upon that his mov- 
ables were attached,the said movables be- 
ing valued at Rs. 3,000 but they were never 
sold. In the meantime, proclamation being 
. issued for the sale of the hypothecated pro- 
perties which were covered by the plaint- 
ifs surety-bond, the said properties were 
sold at auction on August 13, 1929, and 
were purchased by the defendants at a 
price of Rs. 6,200. The plaintiff's case 
further was that he would have taken 
steps to prevent his hypothecated proper- 
ties being put up to sale, but he was 
misled; because he came to know on in- 
quiry that the sarbarakar bad made over 
the amount for which he was in default to 
the surety Protap Narayan Dutta, and also 
because he was under the impression that 
the movable of the sarbarakar which had 
been already attached would be first put 
up to sale and that only if such sale failed, 
to fetch the requisite umount that the im- 
movable properties hypothecated were to 
be sold. Upon this statement of facts, the 
plaintiff instituted the suit for a declaration 
that the sale was improper, and not in 
accordance with law and that the de- 
fendant by bis purchase had acquired 
no title to the properties. In some of 
the paragraphs of the plaint he com- 
plained of several irregularies and ille- 
galities in connection with the sale and 
also alleged that the price fetched at it 
was grossly inadequate. The defendant in 
his written statement denied that there was 
any irregularity in connection with the 
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sale and also pleaded that if there was any 
irregularity in the conduct of the sale, it was 
the Government which was responsible, 
and inasmuch as the Government was high- 
ly interested in the result of the suit, the 
Government should be made a party there- 
to. So far as tnis last-mentioned plea 
was concerned, it was overruled by the 
Subordinate Judge. The learned Judge, on 
dealing with the merits of the case, held 
that the suit should be dismissed and he 
ordered accordingiy. From this decree dis- 
missing the suit, the plaintiff has preferred 
this appeal. 

Tt would be convenient to deal in the 
first place with some of the illegalities or 
irregularities complained of on behalf of 
the plaintiff and to leave out for the pre- 
sent for separate consideration hereafter 
one question of irregularity or rather of 
jurisdiclion as the plaintiff desires to makes 
it out to be. Now, those irregularities were 
of the following description. It was said 
that there was no attachment in respect of 
the properties that were sold; and on this 
point the learned Subordinate Judge held 
that no attachment was necessary because 
the properties had alieady been hypothe- 
cated. It was also urged that no notice 
under O. XXI, r. 66, Civil Procedure Code, 
was issued and that there was no valuation 
of the properties mentioned in the sale pro- 
clamation. The learned Subordinate Judge 
found that these two irregularities had 
been made out and he also found that there 
had been no beating of drum in connection 
with the proclamation. Our attention has 
also keen drawn on behalf of the appellant 
to another irregularity of which he had 
made a grievance in his petition of appeal 
to the Commissioner, and also in his peti- 
tion to the Local Government, namely, that 
in the sale proclamation the place where 
the properties were to be sold was not men- 
tioned. We find that this complaint also 
is well founded. But the learned Subordi- 
nate Judge having found these facts in 
favour of the plaintiff went on to consider 
the value of the properties, and after a 
careful consideration of the materials that 
are on the record on that question, he has 
come to the conclusion that the price fetch- 
ed as the sale cannot be regarded as 
inadequate having regard to the fact that 
at auction sales anything approaching 
the market value of property is hardly rea. 
lized. He has also come to the conclusion 
that at the sale that took place, a number 
of bidders was present and that there was 
nothing to show that any insufficiency in 
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the price, even if there was any, was due 
to any of the irregularities or even to the 
cumulative effect of all. We are of opinion 
that in view ofthe finding last mentioned, 
which we find is amply borne out by the 
materials on the record, it is not possible to 
say that the plaintiff was entitled to succeed 
on the ground of any of these irregularities. 
Furthermore, the learned Subordinate 
Judge has found that the suit regarded as 
one of setting aside the sale, was barred 
under the provisions of s. 80, sub-s. (2) of 
the Assam Land and Revenue Regulation 
1886. It may be mentioned here that the 
sale took place on August 13, 1929: that 
thereafter an application was made by the 
plaintiff to the Commissioner, who by an 
order passed on January 3, 1980, declined 
to set aside the sale and that thereafter the 
plaintiff preferred a further appeal to His 
Excellency the Governor in Council and 
that appeal was also dismissed. Section 82, 
a ery S such a sale shall not be en- 
tertained upon any ground, unless that ground has 
been specified in an application made to the Com- 
missioner or Ohief Commissioner under 8. 79, or 
unless jt is instituted within one year from the 
date of the sale be coming final under s, 80.” 

On behalf of the appellant it has been 
contended in the first place that the two 
conditions specified in this sub-section are 
disjoined by the word “or” and that in this 
respect the provision contained in this sub- 
section is materially different from the ana- 
logous provision contained in the revenue 
sale law. On the strength of the appear- 
ance of the word “or” in this sub-section, 
it has been argued that upon a true con- 
struction of it, it should be held that if 
one of these conditions is satistied, an ap- 
peal would be competent. We are of 
opinicn that this contention is not well 
founded. The two conditions are so differ- 
ent in their nature that it is impossible to 
maintain that if only one of the conditions 
is fultlled, an appeal would be competent. 
One of these conditions is that the ground 
to be taken in the appeal must be one 
which has been specified in the application 
made to the Oommissioner or Chief Com- 
missioner under s. 79 and the other is that 
the suit is to be instituted within one year 
frum the date of the sale becoming final 
under s. 80. The word “or,” as it appears 
in this sub-section, must, in our opinion, 
be regarded having been used in the 
sense of “and” and in our opinion the sub- 
section means that unless both the condi- 
tions ate specified, the suit would not be 
maintainable. 
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Nextly, it has been argued on behalf of 
the applleant that the suit was not bar- 
red by limitation because of an order 
‘which was passed by the Deputy Com: ` 
missioner on January 24, 1930, in which 
it was stated that the sale was confirmed. 
It has been argued that inasmuch as the 
sale took place under the provisions of the 
Civil Procedure Gode, the provisions of 
the Code as regards confirmation of the 
sale are applicable, and it was, therefore, 
that the Deputy Commissioner on January 
24, 1930, recorded the aforesaid order. Our 
attention has also been drawn to the sale 
certificate that was issued in tbis case and 
in ib was said that the purchase took 
effect on January 24, 1930. Relying upon 
this date, that is, January 24, 1930, at the 
date of the confirmation of the sale, it has 
been argued that Art. 12, cl. (c), Limitation 
Act, applies, and that therefore the plaintiff 
has got one year from the date when the 
sale is confirmed to institute asuit for the 
purpose of setting aside the sale. In our judg- 
ment this contention also is not well found- 
ed. The Regulation does not speak of any 
confirmation ofthe sale. It is quite true 
that the procedure that is prescribed for 
the sale is the procedure that is to be 
followed under the Civil Procedure Code. 
But that does not make all the provisions 
of that Code applicable, specially when it 
is not expressly stated in the Regulation 
that after a sale has become final it is 
necessary to have another order from the 
authority holding the sale for the purpose 
of getting the sale confirmed. Furthermore, 
on a question of limitation, with regard to 
which there is special provision contained 
in the Regulation itself, it would not, in 
our opinion, be right totravel beyend the 
Regulation and go to the Limitation Act 
for the purpose of finding out an article 
to be applied to a suit for setting aside 
the sale. Section 82, sub-s. (2) clearly lays 
down the time by which the suit will have 
to be instituted and reading that sub-sec- 
tion with the provisions of s. 80 it is per- 
fectly clear that the sale became final in 
the present case when the appeal to the 
Commissioner was dismissed, namely, 
January 3, 1930. The suit, inasmuch as 
it was laid beyond a year from that date, 
was barred by limitation. 

As already stated there was another 
complaint urged on behalf of the plaintiff 
as against the sale and the plaintiff relied 
upon it as giving rise to a question of 
jurisdiction. Now, that complaint is this. 
It was urged that unders. 146 of the Regula- 
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tion which is a section appearing in Ch. VIII 
thereof headed “procedure,” any person 
who has become liable for any amount as 
surety for a defaulter or Revenue Officer 
may be proceeded against in the manner 
prescribed in Ch. V as if he were a defaulter 
for such amount. It has been argued that 
having regard to the provisions of this 
section, the procedure to be followed for 
the purpose of enforcing the security as 
against the plaintiff is the procedure 
contained in Ch. V. The only section of Ch. V 
which may be taken to apply to a case 
where propety other than the property in 
arrears is to be put up to sale is s. 91 
of the Regulation. It may be stated here 
that there are certain papers on the record 
which show that different views used to 
be taken by different authorities on this 
question. For instance, there is an order 
of Mr. Bentick, Commissioner of Assam 
Valley Districts, dated January 3, 1930, in 
which he expressed the view that a sale 
of this kind is not governed by the pro- 
visions of Ch. VI, of the Regulation. On 
the other handihere are other documents 
specially an order of the Governor in 
Council dated October 20, 1931 in which 
it has been held that Chap. V, is appli- 
cable and that the sale of the present 
description in circumstances such as there 
are in the present case isto be regulated 
by the provisions of s. 91 of the Regulation. 
It appears also that in the Assam Land and 
Revenue Manual a note has been inserted 
whereby it has been made clear that when 
a mauzadar defaults and the estate pledged 
by his surety is sold in consequence 
under the Regulation, the sale, being of 
an estate for arrears other than its own, 
is governed by the provisionsof s 91. So 
at the present moment there is hardly 
any dispute that the sale of the present 
nature has to be held under the provision 
of s. 91 of the Regulation. That being 
the position, it has been argued on behalf 
of the appellant that the conditions laid 
down in sub-s.(1), s. 91 have got to be 
complied with before the properties could be 
legally put upto sale. Now, sub-s. (1); 
8. 91 says: 

“If an arrear cannot be recovered by any of the 
foregoing processes, and the defaulter is in pos- 
session of any immovable property other than 
the estate in respect of which the arrear has 
accrued, the Deputy Commissioner may proceed 
against any of that other property situated with- 
in his district according to the law for the time 
being in force for the attachment and sale of 
immovable property under the decree of a Oivil 


Court. 
The argument is that s. 146 of the 
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Regulation by making s. 91, sub-s. (1), 
applicable to a sale of this kind requires 
that before the sale can take place, the 
conditions laid down in that sub-section 
have been fulfilled. One of the conditions 
of that sub-section is that the arrears could 
not be recovered by any of the foregoing 
processes and on reference to the previous 
section, if would appear that two of the 
foregoing processes were Containedin s. 69 
and s. 70, s. 69 relating to attachment and 
sale of movables of the defaulter and 
s. 70 providing for the sale of the default- 
ing estate. It is clear, however, that when 
the hypothecated property of a surety is 
put upto sale, one of these foregoing 
provisions, namely, that contained ins. 70, 
cannot apply. But the argument is that 
the provisions, in so far as they are ap- 
plicable, should be applied; and that, there- 
fore, the movables of the defaulter for 
seizure of which processes had already 
issued should have been put up to sale 
and the result of that sale should have 
awaited in order to see whether the arrears 
could be realized or notand it was cnly 
when it would be found after the sale of 
the movables that the arrears could not 
be realized that it would be open to the 
authorities to put the plaintiff's properties to 
sale. 

As amatter of construction of s. 146 of 
the Regulation, my own view is that that 
section merely lays down the procedure 
under which the sale would take place. It 
says, any person may be proceeded against 
in the manner prescribed in Chap. V, and 
though certain condilions are laid down in 
sub-s. (1), s. 91 which have to be fulfilled 
in order to bring to sale the estate of 
the defaulter other than the defaulting 
estate, in my opinion, it was not intended 


by s. 146 that those provisions would 
have to be complied with before 
the properties of the surety are 


put up to sale. Indeed, the view that I 
take seems to receive support from the fact 
that with regard to asale to be held in 
respect of properties belonging to a surety 
one of the provisions foregoing that con- 
tained in s.91, namely, provisions contain- 
ed ins. 70 of the Regulation, is admitted- 
ly inapplicable. At the same time I am 
of opinion that the procedure which has 
hitherto obtained in the province with 
regard to the sales of immovable properties 
belonging to the sureties, that is to say 
of proceeding against the movables of the 
defaulter before proceeding against the 
surety and which asfar as we are able to 
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see from the papers before us wus the 
procedure that was attempted to be resort- 
ed to in the first instance in the present 
ease is a procedure which is fair and reason- 
able. It appears from the order of the 
Governor in Council dated October 20, 1931, 
to which reference has already been made 
that the Government took the view that 
the opening words of s. 91 show that be- 
fore the defaulter’s immovable property 
can be sold thereunder the other processes 
mentioned in Chap. V, must be exhausted 
and that the same procedure should be 
adopted with regard to sales of properties 
hvpotbecated by sureties. Apparently. the 
Government have adopted what text-book 
writers and Judges have characterised as a 
humane construction andinasmuch as that 
construction is fairand reasonable it is open 
to the Courts to adopt it. 

But, however that may be, what has hap- 
pened in the present case is that although 
steps were taken first of all to have tte 
movables of the defaulter sold, those s‘eps 
proved infructuous and while the movable 
which had been attached remained in the 
custody of the other surety, Protap Naravan 
Duita, the Revenue Authorities, finding that 
the said Protap Narayan Dutta was not 
going to produce the movables before tha 
Court, proceeded lo put up the plaintiff's 
properties to sale for the purpose of enfore- 
ing the surety bond which he had execut- 
ed. It may be stated here that according 
to the termsof the surety bond it was not 
necessary that the remedies as against the 
defaulter should have been exhausted. The 
surety bond distinctly states that if the 
revenue due is not paid in due. time, the 
surety would remain liable forthe amount 
mentioned in the schedule. As a matter 
of strict construction of s. 146, I am in- 
clined to take the view that the course 
which was adopted in the present case 
was one which was open to Revenue 
Authorities to take for the purpose of 
realizing the amount. There is, however, 
another objection and that is, in my 
opinion, a fatal objection to the plaintiff 
succeeding on this ground. The suit, 
even though it may be taken as a suit to 
set aside the sale on the aforesaid ground, 
was a suit which would come within the 
provisions of s. 82, sub-s. (2) of the Act. 
Flowever much it may be said that the 
Revenue Authorities would have no 
jurisdiction to proceed to realise the arrears 
from the properties of the surety, ihe plaintiff 
in order to get over this bar of limitation 
will have to show that the proceedings 
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that were taken were ab initio void. That 
cannot be said of the proceedings that 
were taken in the present case. All the 
different steps in the procedure have been 
laid down to the Regulation itself and if 
some of the steps have not been taken 
by the Revenue Authorities which they 
should have taken, still it was a sale held 
under the provisions of the Regulation and 
the plaintiff in order to succeed will have 
to get that sale set aside. And once it is 
stated that it isa suit for the purpose of 
setting aside the sale held under the Regula- 
tion, the suit will have to comply with the 
provisions of subs. (2), s. 80. In that 
view of the matter the suit as laid must 
be keld to be barred. This disposes of the 
objections on which the plaintiff took his 
stand for the purpose of getting the sale 
set aside on the grounds of irregularity or 
illegality. But there is one other part of 
the case which was put forward before the 
Court below and which has been’ disposed 
of by the learned Subordinate Judge in 
these words: 

“A new question of law had been introduced by 
the plaintiff's Pleader during the later stage of the 
hearing of the suit, and which had been protested to 
by the defence. It is contended that the splitting 
up of the Barkhetri Monza into two mouzas made 
the security bond of plaintiff null and void and 
that his property was not legally liable to be sold 
for the default of Sarat Chandra, who actually be- 
came the sarbarahakar of the newly created 
Barkhetri Mouza. I hold that plaintiff is barred 
not only by waiver but also by estoppel to take up 
such a plea now. He submitted to the changed order 
of things and continued as surety for Sarat Chandra 
(whatever might have been the area of his jurisdic- 
tion) to the extent of Rs. 8400. Further, this ground 
was not especially urged in his appealto the Com- 
missioner under the provisions of s. 82 (2) of the 
Regulation and so the plaintiff is debarred from 
raising} such a new plea in the Civil Court.” 


It seems to us that the learned Judge 
has been in error in disposing of this 
matter in the way that he has done. It 
must be stated here that if the suit is based 
upon this ground, it is not a suit for 
setting aside the sale but only for a declara- 
tion that the sale was void ab initio. A 
suit of this character would not be a suit 
for setting aside the sale nor a suit under 
the general law for a similar purpose. It 
would be a suit for a declaration that it 
was outside the powers of the Revenue 
Authorities to bring the properties to 
sale because the plaintiff was under 
no liability under his surety bond. The 
learned; Subordinate Judge was also in 
error in supposing that it was necessary 
that the ground should have been taken 
in the application to the Commissioner 
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In the application to the Commissioner 
the facts relevant to this question were 
stated and in the appeal which the plain- 
tiff preferred to the Local Government the 
facts were similarly stated. But the ground 
itself not being a ground either of mere 
irregularity -and illegality, and for 


the purposes of an application of 
that nature irregularity and illegality 
stand on one and same fooling, 


this question can very well be agitated in 
a Civil Court even though it was not raised 
in that application. It is difficult to make 
cut what the learned Subordinate Judge 
means by saying that there was waiver 
or estoppel on the part of the plaintiff. 
There are no materials whatsoever upon 
which such a conclusion could be come to. 

The facts upon which this ground is 
based are seb out in para. 2 of the plaint. 
It does not appear that any issue with 
regard to this matter was framed because 
as a matter of fact the statement contained 
in this paragraph was nor attempted to 
be refuted in the written statement of the 
defendant. It appears also that the plaintiff 
went into evidence with regard to this 
matter and examined certain witnesses from 
the Revenue Department and made outa 
prima facie case to the effect that he never 
entered into a fresh surety bond and did 
not continue to act as asurety after the 
mouza had been split up. ‘Lhe original 
offer he had made was with regard to a 
very, different contract, as has been stated 
above and that offer could not hold good, 
unless there was consent on the part of 
the offer or in respect of an appointment 
of the sarbarkar, which in ils essence was 
a different appointment. The mouza for 
which the appointment was made was only 
a part of the other mouza and the amounts 
of revenue and of the surety were also 
different. But it appears that although the 
facts were set out in the plaint, no special 
point of this matter was made in the para- 
graph of: the plaint where the irregularities 
and illegalities upon which the plaintiff was 
relying for relief in the plaint were set 
out. And it also appears that the defendant 
went into evidence first and it was atter 
the defendant’s evidence had been closed 
that the plaintiff called witnesses and 
attempted to get it established that he was 
not liable under the original surety bond 
having regard to the altered circumstances. 
ln these circumstances, we think we should 
accede tothe prayer which the defendant 
has made, namely, that now the plaintiff is 
relying upon this case he should be given 
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proper opportunity to rebut it; Tt appears 
that when evidence was being given on 
behalf of the plaintiff with regard to this 
matter, an applicaiou was putin on behalf of 
the defendunt objectung to that course. 
The Subordinate Judge apparently did not 
take any notice of this objection then and 
alihough the judgment was not delivered 
till atter three months had expired frcm 
the date on which evidence had closed, the 
question of affording the defendant an op- 
portunity to adduce rebutting evidence 
was not thought of by the Court or the 
‘parties. f 

Having regard to the fact that although 
the case had been made in the plaint, there 
was no distinct prayer for relief on the 
basis of it, that there was no issue framed 
and that the defendant has given evidence 
before any evidence on this question was 
led by the plaintiff we think it right that 
the case should be sent back to the Court 
below in order that this part of it may be 
re-tried. The questions which we have 
dealt with already in this judgment will 
not be allowed to be re-opened. 

The result is that the appeal will 
succeed and no question which has already 
been dealt with in this judgment being 
allowed to be re-opened, the case will be 
tried only on the question of the plaintiff's. 
liability on the basis of the surety bond. 
It is only this matter which the Court. 
below will investigate further and having. 
done so the said Court will dispose of the 
case in accordance with law. Costs of this. 
appeal will abide the result. 

Jack, J.—I agree. 

N. Case remanded: 


eres 


NAGPUR HIGH COURT 
Second Civil Appeal No. 549 of 1934 
October 7, 1936 

GRUER, J. i 
Tan IMPERIAL TOBACCO COMPANY 
or INDIA, LID—PLAINTIFE—APPELLANT 
Versus i 
MULLAJI JAMALUDDIN—DEFENDANT— 
` RESPONDENT. 

Trade-mark — infringement of — Standard to be 
adopted in India — Quia timet action — Nature of— 
Biris and cigarettes —W hether come within same class 
for purposes of trade-mark — Similarity of trades 
marks—Whether œ matter for Court to decide— 
Practice—Precedents — Trade-mark cases in India— 
English cases, value of. h 

In seeing whether one label is a clourable imitation 
of the other the standard to be adopted is that of the 
average puichaser, and the Courts of India have also 
to bear in mind that in India most of the purchaserg 
are illiterate. 
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In an action which is in substance a quia timet 
action, a strong case, inthe absence of evidence of 
actual confusion, must be made to justify the con- 
clusion that confusion will result Thomas Bear 


and Sons, Ltd. v. Prayag Narain (6), referred to, [p. 
575, col. 2.) 


In spite of a difference between them cigaretles 
and biris should be held tobe of the same class for 
purposes of trade-mark, Thomas Bear and Sons, 
Lid. v. Prayag Narain (6), explained. 

[Case-law referred to. | 

inanaction for infringement of trade-mark the 


question of similarity is a matter forthe Court to 
decide. 


2 As registered trade marks are recognised by law 
in England and not in India where a right over them 


can be obtained only by user, the English cases have 
to be used with caution, 


8.C.A. from the appellate decree of 
the Court of the Additional District Judge, 
Jubbulpore, dated October 2, 1934, in 
Civil Appeal No. 2-B of 1934 confirming 
that of the Court of the Additional Sub- 
vudge, Second Class, Jubbulpore, dated 
November 27, 1933. 


Mr. M. R. Bobde, for the Appellant. 

Mr. A. Razak, for the Respondent. 

Judgment.—This appeal and second 
appeal No. 550 of 1934, arise out of cross- 
cases, and both will be disposed of by 
this judgment. The present appellant 
The Imperial Tobacco Company of India, 
Limited, sought a permanent injunction 
against the respondent Mullaji Jamal-ud- 
Din of Jubbulpore, and claimed Rs. 100, 
damages for infringement of the Company's 
Railway trade-mark, which appears on their 
packets of Railway cigarettes. It was con- 
tended that the design used by the defend- 
ant on the label of his birt packets is a 
colourable imitation of the plaintiff's trade- 
mark, which they have been using since 
1910. The defendant denied that his label 
was an imitation of the plaintiff's and 
Pleaded that biris were a different class 
of goods from cigarettes so that there could 
be no infringement. His counter-suit was 
brought for a declaration that he is en- 
titled to his own label, and that the de- 
Te er omen should not interfere with 

im. 

Both the lower Courts have found that 
the Company's cigarettes and the present 
respondent's biris are goods of different 
classes, and that the defendant's label 
cannot be called an imitation of the other, 
and therefore no infringement of trade- 
mark has been made out. 

The appellant does not contend that 
binis can be mistaken for cigarettes, Their 
appearance and getup is quite diferent ; 
they are botu filled with shred tabacco, 
but the biri is coneshaped and covered 
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with a tandu leaf, whereas the cigarette 
is cylindrical and covered with a thin 
white rice paper. The biris are put up 
in bundles while the cigarettes are sold 
in oblong packets. ‘The contention of the 
company amounts to this that tne two 
products are of the same class, and the ordi- 
nary purchaser would be deceived by the 
defendant's label into thinking that these 
biris and the Company's cigarettes were 
made by the same manufacturer and hence 
there is a danger of the inferior quality 
of the biris having an adyerse effect on 
thé reputation of the plaintiff's cigarettes. 

On the first question, both sides are 
agreed that a trade-mark holds good oniy 
for the class of goods for which it is 
used, In the matter of authorities appel- 
lant has cited before me Swaaeshi Mills 
Company, Lid. v. Juggi Lal Kamlapat Cotton 
Mills Company, Ltd. (1) Wulfing v. Jiven- 
das & Co.(2) and Herbert Whitwork, Ltd. 
v. Jamnadas Nemchand (3), while respond- 
ent cites Anglo-Indian Drug & Chemical 
Co. v. Swastik Oil Mills Co., Lid. (4) and 
Malayan Tobacco Distributors, Ltd. v, United 
Kingdom Tabacco Co., Ltd. (5), and both 
sides rely on Thomas Bear and Sons, Ltd. 
v. Prayag Narain (6). The appellant has 
also produced a copy of an unreported 
Madras raling by Mr. Justice Wallis in 
Civil Suit No. 159 of 1909, British American 
Tobacco Company v. Sheikh Ismail Saib. 
In these rulings reference has been made 
to quite a number of English cases, but 
as registered trade-marks are recognized 
by law in England and notin India where 
a right over them can be obtained only 
by user, these cases have to be used with 
caution. Wuljing v. Jivandas & Co. (2), 
dealt with the use of the trade names of 
Sanatogen, andis not helpful on a ques- 
tion of classes of goods. Herbert Whit- 
worth, Ltd. v. Jamnadas Nemchand (3), is 
also not of much assistance on this point 
as there the goods were of the same 
nature (white shirtings), and designs were 
imitated. ln Swadeshi Mills Company, Ltd. v. 
Juggi Lal Kamlapat Cotton Mills Company, 
Ltd. (1), the goods were also indisputably 

(1) 49 A 92; 99 Ind. Oas. 353; 24 A LJ 975; AIR 
1927 All, 81. 

(2) 60 B 402; 93 Ind. Cas. 857; 28 Bom. LR 243; A 
Ik 1926 Bom. 200. 

(3) 52 B 228; 110 Ind, Cas, 312; 30 Bom. L R514; A 
IK 1928 Bom, 227, 

(4) 59 B 373; 155 Ind. Cas, 641; A I R 1935 Bom, 101; 
36 Bom. L R 1165; 7 RB 444. 

(5) A I R 1932 P O 167; 1.0 Ind. Cas, 229; 39 L W 
755; 66 M LJ 5t8;7R PC il RO. 

(6) 57 A510; 154 Ind. Cas, 788; AIR 1935 All. 7; 
(1935) A L J 80; 7 R A 804; 1935 A'I R 240, 
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of the same class, and the design imitated 
was a lotus flower. Thomas Bear & Sons, 
Lid. v. Prayag Narain (6), certainly dis- 
cusses at length the applicability of a 
right to a tade mark of simular, thougu 
different kinds of goods. ‘The question 
there was whetuer the trade-mark used for 
packets of cigarettes and smoking tobacco 
covered chewing tobacco also. Mr. Justice 
King held that it did, while Mr. Justice 
Iqbal Ahmad disagreed with him. The 
case was referred to a third Judge, 
Niamatullah J., who agreed with Iqbal 
Ahmad, J. In unding that cuewing tobacco 
is an .articleof a description totally ditfer- 
ent from cigarettes and smoking tobacco, 
Iqbal Ahmad, J., relies principally on the 
use of the articles, one ,being consumed 
by smoking and the other mostiy used 
for chewing with betel. He also finds that 
the class of customers who buy these two 
articles is not the same. He refers to 
the Madras case above mentioned which, 
by the way, is on all fours with the 
present case, and he distinguishes it on 
the ground toat biris and cigarettes are 
articles that are consumed by smoking, 
whereas chewing tobacco is not so Con- 
sumed. ‘lhe lower Oourts were of course 
not obliged to take the Madras unreported 
Gase into account, but seeing that the 
arvicles discussed in it were the same as 
now before us, it would have been well 
if they had jooked into the reasoning 
given in it. Mr. Justice Wallis points out 
that cigarettes and biris are species of a 
genus distinct from the genus cigars. He 
says that “unless you say they belong to 
the genus cigarette, I do not know of 
any commono name tor thatgenus,” hey 
are smoked of course in a similar way, 
and it is pointed out that they are dealt 
with by the same people. lu the 
present case we have it that both these 
cigarettes and biris are tilled with Indian 
grain tobacco. [ think that in spite of 
the difference between them cigarettes and 
biris should be held tu be of the same 
class for purposes of trade-mark, and 
that this view is not in conflict with the 
decision in the case of Thomas Bear < 
Sons, Ltd. v. Prayag Narain (6) where the 
bobacco products were different. 

The other question is whether one 
labe: is a colourable imitation of the 
olher so as to Create contusion and less 
to tue appellant. lt is deducible from 
toe authorities that the standard to be 
adopted ıs that of the average pur- 
chaser, and we have also to bear in mind 
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that in India most of the purchasers are 
illiterate. Except with regard to the central 
design of the Railway engine, the two 
labeis are quite dissimilar, not only in 
shape and culuur but u.soin the language 
used and in the floral design which in the 
case of the defendant’s label surrounds 
the oval centre. The plaintifi’s label bears 
the words Railway cigarettes, and the name 
of the Company in English while the de» 
fendant’s bears his name and address in 
Hindi. The plaintiff's label shows an 
engine, tender, and two carriages 
wnheress defendant's shows an engine, 
and a part of the tender only. Both 
designs show a piece of the other 
rail, The dissimilarities are so great that 
no literate person could be deceived, but 
the lettering would mean little or nothing 
to the illiterate purchaser, who would 
look principally to the design. It is 
proved that the plaintift’s product is known 
as Railway cigarettes, while that of the 
defendant's is not marked Railway biris 
and so far as desiga is concerned, the 
biris might as weil be asked for as “En- 
gine birts’. 1t is noticeable in the case that 
the Company has not brought forward any 
customer to prove that he was deceived. 
In the Privy Council case of Malayan 
Tobacco Distributors, Lid. v. United Kingdom 
Tubacco Co., Lid. (5), a case from Singapore, 
in which the use of a certain number on 
cigarette packets and tins was in question. 
their Lordships laid stress on the factor, 
and held thatin an action which is in 
substance a quia timet action, a strung case 
in the absence of evidence of actual confu- 
sion must be made to justify the cunclusion 
that confusion will result. The Company 
has had to admit candidly thatit is not 
able to prove that their sales have been 
in fact affected by the defendant's label, 
The action is, therefore, of an yuia timet 
nature. | agree with remark in Thomas 
Bear & Sons, Ltd. v. Prayag Narain (6), 
that while it is not impossible for some 
ignorant and particularly indiscriminating 
persons to mistake the defendant's goods 
for those of the plaintiff, we must look to 
the case of persons exercising ordinary 
caution, Now, the only person who could 
possibly confuse between labels and have 
his opinion of Plaintiff's products lowered 
would be an illiterate purchaser wno has 
previvusly beensmoking Railway cigarettes 
and then took to defendants biris on the 
strength of the design of the label, and 
then tinding biris inferior to the Railway 
cigarettes determined not tosmoke the laties 
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any more. This argument seems rather far- 
fetched. lf this customer found plaintiff's 
cigarettes good, and his (plaintiff's) supposed 
biris bad, why should he not go back to 
the cigarettes? Ifthe cigarettes were too 
expensive for him he would stick to biris 
in any case. The argument also assumes 
that these biris are bad biris in compari- 
son with others, of which there is no evi- 
dence. A customer would not look for the 
same quality in a birt asin a cigarette, 
as the prices are different. Then again, 
it is well-known that biris are made in 
small local factories, and there is no 
instance of any manufacturer turning out 
both products, so that, I think, that the 
alleged inference of the purchaser that the 
biris and cigarettes must be the product 
of the same Company is a remote one. 

In a matter like this, the opinions of 
two Indian Judges as to the effect of these 
labels on the mentality of Indian customers 
are not to be lightly brushed aside. 
pointed out in Swadeshi Mills Company, 
Ltd. v. Juggi Lat Kamlapat Cotton Mills 
Company, Lid. (1), similarity is a matter 
for the Court to decide. ‘he respondent 
has given evidence that he has been 
using these labels for 5 to 7 years at 
least, so that if there had been only con- 
fusion, specitic instances of it would surely 
have come to the notice of the Company 
long before this, and they could nave 
proved their case by direct evidence. It 
seems to me that the apprehensions of 
the Company are groundless, and I must 
uphold the finding that no colourable 
imitation and consequent confusion has 
been made out. 

The result is that both. appeals are dis- 
missed with costs on the appellant. 

D. Appeals dismissed. 

BOMBAY HIGH COURT 

Civil Revision se AWU No, 120 of 

1936 
November 30, 1936 
Beaumont, U. J. 

AHMED ABDULLA RUBATTI— 
PLAINTIFF—APPLIOANT 
versus 
AHMED ABDULLA DUBABE— 
DEFENDANT — OPPONENT 

Aden Civil and Criminal Justice Regulation (VI of 
1933), ss. 15, T—District Judge, 47 can take fresh 
evidence in revision—Bombay High Court, revisional 
powers of. f 

It is rather a dangerous Course to admit further 
evidence in revision, but the District Judge at Aden 
has jurisdiction to admit it, the language of s. 15, 
Aden Civil and Oriminal Justice Regulation, being 
extremely wide, 
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Under s. 7 of the Regulation, the Bombay High Court 
may call for the record of any case which has been 
decided by the District Judge and in which no appeal 
lies, and may make such order as therein mention- 
ed. That confers upon the High Court a power of revi- 
sion where any case has been decided by the District 
Judge whether in his original jurisdiction, or in 
appeal or in revision, though the High Court should 
generally be slow to interfere with the exercise by the 
District Judge of his revisional powers. 


C. R. App. against an order of the 
District Judge, Aden, in Revision Applica- 
tion No. 48 of 1935. 

My. K. N. Koyajee, for the Applicant. 

Mr. Pochaji Jamshedji, for the Op- 
ponent. 

Order.—In this case the plaintiff sued 
betore the Registrar of the District Court, 
Aden, for Rs. 28, commission earned. Tne 
Registrar decreed the plaintiff's claim. 
Under s, 15 of the Aden Civil and Crimi- 
nal Justice Regulation VI of 1934, the 
District Judge may call for any proceed- 
ings before the Registrar at any stage or 
within thirty days of their termination, and 
may pass such crders thereon as he thinks 
fit. ‘I'he learned District Judge in revision 
called a witness whose evidence he con- 
sidered it necessary to hear, and having 
heard the evidence of that witness, he set 
asiae the Registrar's order, and dismissed 
the suit. It is obviously rather a danger- 
ous course to admit further evidence in 
revision, but l am not prepared to say 
that the District Judge had no jurisdiction 
to adopt the course whicn he did, the 
language of s. 15 being extremely wide. 

A preliminary objection was taken that 
this Court has no power to revise an order 
made by the District Judge of Aden in re- 
vision. But under s. 7 of the Regulation 
this Court may call for the record of any 
case which has been decided by the Dis- 
trict Judge and in which no appeal lies, 
and may make such order as therein men- 
tioned. Jt seems to me that, that confers 
upon this Court a power of revision where 
any case has been decided by the District 
Judge whether in his original jurisdiction, 
or in appeal, orin revision. I think, there- 
fore, that I have the power to hear this 
application in revision, though 1 think this 
Court should generally be siow to interfere 
with the exercise by the District Judge of 
his revisional powers. | see no reason in 
this case to interfere with tne order which 
the District Judge has made. Tne appli- 
cation, therefore, must be dismissed with 
COBLS. 

D. Application dismissed. 
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BOMBAY HIGH COURT. 
Civil Revision No. 134 of 1034 
March 30, 1936 
BroomFIBLD AND TYABJI, JJ. 
MAHADEV HERAMB DEV—APPLIOANT 
versus 
GOVINDRAO KRISHNARAO KALE 
AND OTHERS — OPPONENTS. 

Civil Procedure Code (Act V of 1908), s. 92, O. XL, 
r. 1—Scheme—District Judge given power to remove 
trustee for unfitness—Whether can remove all trustees 
for dishonesty or breach of trust—Such action, 
whether contrary to s.92—Power, whether includes 
power to suspend—Trustees removed and Receiver ap- 
pointed pending inquiry--Appotntment, whether ultra 
vires of Civil Procedure Code when no suit is pend- 
ing before Court—Order, whether under 0. XL, r.l 
—Who can apply for modification of scheme origin- 
ally framed, 

If the District Judge has power to remove any 
trustee for unfitness, etc., he can remove all of them 
if circumstances should make it necessary. If he 
can remove for unfitness, he can do sa for dishonesty 
or breach of trust. Section 92 of the Civil Pro- 
cedure Code, does not say that a trustee guilty of 
breach of trust can only be removed by a suit. A 
suit may be brought to remove him and any suit 
seeking that relief must be brought in the manner 
prescribed in the section. But if a suit has once 
been brought under the section, and a scheme has 
been framed which provides for the removal of 
trustees tor unfitness, the exercise of that power is 
not contrary to s. 92, even though the trustees may 
be unfit by reason of a breach of trust. Chandra 
A asad v Jinabharthi (2), referred to. [p. 579, col. 


Where a scheme drawn up fur a public religious 
trust, gives the District Judge a general control 
over the trustees and over their management of the 
trust, and if inthe exercise of his powers under it 
he finds it necessary to remove the trustees, he must 
be credited with the power to take emergency 
measures for temporary management pending 
re-constitution of the board of trustees. In such a 
case an appointment of a Receiver is not ultra vires 
of the Oode of Civil Procedure, even though no suit 
or proceeding in the nature of suit ıs pending be- 
fore the Court when the appointment order 1s made. 
Such an order, though purported to be one under 
0. XL, r. 1, is really one passed by him as the 
persona designata, and the High Court cannot inter- 
fere with it in appeal. [p. 580, col. 1.] 

{Case-law referred to.] 

Where the scheme of management of a public 
religious trust provides for modification of the 
scheme by the High Uourt on the application of 
parties interested in the Sansthan, any person who 
may have an interest in the institution from time 

‘to time, whether or not he was a party or isa re- 
presentative of a party to the original litigation, 
can apply for moditication of the scheme. ‘he 
scheme cannot be regarded as a continuation of the 
suit, ab any rate in the sense that applications under 
the scheme can only be made by parties to the suit. 
Chandra Prasad v. Jinabhartai w) and Kadri v. 
Khubmiya (4), referred to. |p. 581, col. 2.] 


0. R. against an order of the District 
Judge, Pocna, in Miscellaneous Application 
No. 38 of 1933. 

Messrs. D. N. Bahadurji and B. G. Rao, 
for the Applicant. 
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Messrs. M. R. Jayakar, J. R. Gharpure, 
G. S. Talpade, G. B. Chitale and-S. Y. 
Abhyankar, for the Opponents. 
Broomfield, J.—Tnis is a batch of civil 
applications relating to the Chinchwad 
Sansthan. The history of this institution 
is given in Chintaman Bajaji Dev v. 
Dhondo Ganesh Dev (1). In consequence 
of the decree of this Court in that case, a 
scheme of management was drawn up, 
which withsome modifications made in 
1896 is still in force. It vested the manage- 
ment of the institution in a committee of 
three trustees : one representing the eldest 
branch of the family of the founder, one 
selected from among members of that 
family generally, and the third represent- 
ing the general body of worshippers. All 
three of the trustees are nominated by the 
District Judge, Poona. Clause 4 of the 
scheme, which is the most important for 


our present purpose, is in these terms: 

“The said trustees shall hold office for life, but it 
shall. be competent to the District Judge of his 
own motion or upon the application or represon- 
tation of any pegon interested in the said De- 
vasthan ta remove from the management any trustee 
who may be found to be unfit or incompetent for 
the management of the Sansthan or negligent in the 
discharge of his duties,” 


The District Judge has a general control 
over the management of the establishment 
by the trustees. His previous sanction is 
required for compromising suits and for 
borrowing money. It is provided that the 
trustees shall furnish to the District Court 
every year an account of the property and 
the amounts received, disbursed and in- 
vested. The District Judge is required to 
frame rules for the guidance of the trustees 
and submit them for sanction of the High 
Court, and cl. 2/ provides that the scheme 
shall be subject to such moditications as 
may be made hereafter by the Higa Court 
on the application of parties interested in 
the Sanstnan. At the material time the 
trustees were Ghri Dharanidhar Ganesh 
Dev, chief trustee, Mr. Mahadev Heramb Dev, 
second trustee, and Mr. L. R. Gokhale, 
third trustee. 

In April 1932, the District Judge, Mr. 
Daurandhar, submitted proposals for amend- 
ing the scheme whica, in his opinion, had 
proved to be unsatisfactory. Notices were 
issued to the trustees, but they questioned 
the power of the District Judge to move 
the High Oourt in the matter, and in 
January 1933, this Court directed that the 
presons interested in the Devasthan should 
make applications for amendment of the 


(1) 15 B 612, 
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scheme under cl. 27. But in the meantime 
there had been a Government audit of the 
accounts of the institution and the auditors’ 
report submitted in July 1932 disclosed 
serious frauds and malpractices on the part 
of certain clerks employed by the trustees 
and suggested that there was ground for 
supposing that the trustees themselves or 
some of them might have been privy to the 
frauds. As considerable sums of money 
were involved, an enquiry was made by 
the Criminal Jnvestigation Department. On 
March 21, 1932, the District Judge, who 
was then Mr. Nanavati, after consider ng 
the auditors’ report, the report from the 
Criminal Investigation Department and 
other matters mentioned at the beginning 
of his order, suspended the three trustees 
and appointed Mr. V. P. Raverkar, a retired 
Subordinate Judge, as Commissioner to 
carry on interim administration pending a 
formal enquiry by the District Judge into 
the question of the responsibility of the 
trustees for the frauds and the steps neces- 
sary for putting the affairs of the institu- 
tion on a proper footing. Mr. Nanavati 
considered that he had power to pass these 
orders under the scheme, but by 
way of greater caution and also, as he says, 
to give the persons concerned a right of 
appeal, he made a separate order on the 
same date as Judge of the District Court 
appointing Mr. Raverkar, Receiver, under 
O. XL, r. 1,Civil Procedure Code. 

In view of the action taken by the Dis- 
trict Judge, the applications pending in the 
High Court for amendment of the scheme 
were not proceeded with and the. papers 
were forwarded to the District Judge for 
consideration in the course of his enquiry. 
The District Judge heard the trustees and 
other interested parties, touk evidence and 
passed final«rcerscn December 11, 1933, 
He exonerated all thie trustees of any- 
thing in the nature.of breach of trust. But 
he found that trustee No. 1 had been 
negligent and had failed to exercise proper 
supervision over the clerks and that trustee 
No. 2, by needless quarrelling with trustee 
No. 3, had hampered the efficient manage- 
ment of the trust to great extent. He also 
found that trustees Nos. 1 and 2 had 
combined to overrule trustee No. 3 who had 
been doing his best to improve thé ad- 
ministration. Trustee No. 3 was exonerat- 
ed from all the allegations made against 
him. In the result, trustees Nos. 1 and 2 
were ordered to be removed from their 
position as trustees, while trustee No. 3 was 
ordered to be reinstated. But as Mr. 
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Nanavati, like his predecessor, was of 
opinion that the scheme of management 
required drastic alteration so as to give 
the District Judge a wider choice in the 
selection of trustees and in various other 
ways, he directed that the administration 
should continue to be in the hands of the 
Receiver pending the disposal of the matter 
by this Court. Of the applications now 
before us, Nos. 134 and 135 are in the 
nature of appeals against the orders of the 
District Judge suspending and removing 
trustees Nos, 1 and 2 and appointing a 
Receiver. The others are concerned with 
various proposals for amendment of the 
scheme submitted by the District Judge, 
Mr. Dhurandhar, by the Receiver Mr. Ra- 
verkar under instructions from Mr. Nana- 
vati, by the three trustees and by other 
interested persons. 

In applications Nos. 134 and 135 three 
main questions have been presented for 
our consideration: (1) Had the District 
Judge jurisdiction under the scheme to 
suspend the three trustees and after enquiry 
to remove two of them? (2) Had he 
jurisdiction to appoint a Receiver? (3) If 
these orders were within his powers, are 
they justified on the merits? Olause 4 of 
the scheme gives the District Judge power 
on his own motion or on application of 
any personsinterested to remove any trustee 
for unfitness, incompetence or negligence. 
Power to remove must, I think, include 
power io. suspend pending necessary en- 
quiries. The District Judge, as his final 
order clearly shows, found trustee No. 1 
guilty of negligence in the discharge of his 
duties and No. 2 unfit to be a trustee by 
reason of his quarrelsome and obstructive 
conduct. Prima facie, therefore, the orders 
passed were within the powers conferred 
by cl. 4. The arguments put forward on 
behalf of trustees Nos. 1 and 2 to show 
that the District Judge acted without 
jurisdiction are based on the construction 
placed on this clause in the case of some 
previous orders of the District Judge which 
came before this Court in revision or 
appeal. 

In Civil Application No. 169 of 1895, an 
application to remove the trustees had 
been made to the District Judge, but he had 
refused to entertain it. This Court agreed 
with the District Judge and observed as 


follows : 

“We think that the clause was intended to give 
the Judge a general control over the trustees and 
over their management of the trust and that it 
enables him to entertain an application made against 
trustees appointed under the Scheme and to remove 
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them should he find that they are unfit or incom- 
petent or negligent. In cises of breach of trust, 
however, the explicit direction of the law would 
apply and the complaining party would have to 
have recourse to s. 539 (now s. 92) ofthe Code. 
So far as the present application is concerned, we 
think that the District Judge exercised a right dis- 
cretion in rejecting it since it is vague and un- 
certain on the charges of negligence and the greater 
part of it relates to allegations of dishonesty and 
fraud which could not be made under the clause 
in question. On a proper application being made 
under the clause the Judge will doubtless exercise 
the jurisdiction.” 

In Appeal No. 57 of 1897, which was an 
appeal from a similar order of the District 


Judge refusing to take action, the Court 
Said : 

“On a careful consideration of the wording of 
el. 5 of the scheme of management—(I may men- 
tion that at that time the present cl, 4 was num- 
bered cl. 5)—we think that its object is toempower 
the District Judge to remove any particular trustee 
for unfitness, incompetency or negligence, but that 
it was not intended to enable him to take upon 
himself the functions of a Court and to remove the 
trustees as a body upon charges which virtually 
amount 10 charges of breach of trust. No doubt as 
remarked in the order of the High Court, dated 
December 3, 1895, the clause was intended to give 
to the Judge a general control over the trustees, 
but we donot think that by that it was meant that 
he was virtually to try what is in effect a suit in 
a miscellaneous application such as the present one. 
Tf there are any real grounds of complaint against 
the trustees the applicants can put them forward 

. in the suit, which they state that they are about 
to file under s. 539, Civil Procedure Code. The 
time of the Court should not be taken upin pre- 
liminary skirmishes for inspection, which should 
follow and not precede the filing of the suit.” 

In Appeal No. 175 of 1918 the judgment 
of this Court is as follows: 

“The District Judge was perfectly correct in dis- 
missing this application. The application purports 
to have been made under para. 4 of the Scheme. 
But the petitioners in a very long petition make 
all sorts of allegations against the whole body of 
trustees of mismanagement and of not complying 
with the terms of the Scheme. It is quite clear 
that that is a subject fora regular suit, and cannot 
possibly be tried as an application under para. 4 
of the Scheme, So the appeal must be dismissed 
with costs.” 


Relying on-these cases the learned Coun- 
sel for trustees Nos. 1 and 2 have con- 
tended that the District Judge may remove 
individual trustees for any of the reasons 
stated in cl. 4, but he cannot remove the 
whole body of trustees. He cannot remove 
any trustee for anylhing which amounts 
to breach of trust and he cannot remove 
any trustee for unfitness, incompetency or 
negligence, if anything in the nature of 
breach of trust is also alleged against him. 
It can hardly be said that the judgments, 
which I have just read, go so far as to 
support the last of these propositions. 
They do undoubtedly lend some support 
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to the others, though, with the utmost 
deference to the learned Judges who decid» 
ed these cases, I find it very dilficult to 
accept them. If the District Judge has 
power to remove any trustee for unfitness, 
ete, it is dificult to see on what principle 
it can be held that he cannot remove all 
of them if circumstances should make it 
necessary. If he can remove for unfitness, 
it is difficult to see why he cannot do so 
for dishonesty or breach of trust. Section 92, 
of the Code, as I understand it, does not 
say that a trustee guilty of breach of trust 
can only be removed by a suit. A suit 
may be brought to remove him and any 
suit seeking that relief must be brought 
in the manner prescribed in the section. 
But if a suit hasonce been brought under 
the section, as is the case here, anda 
scheme has been framed which provides for 
the removal of trustees for unfitness, the 
exercise of that power isnot, in my opin- 
ion, contrary to s. 92, even though the 
trustee may be unfit by reason of a breach 
of trust. In that connection I may refer to 
my judgment in Chandra Prasad v. Jina- 
bharthi (2) at page 535*. Iam certainly not 
prepared to extend the reasuning in these 
judgments to cases not precisely covered 
by them and nothing was actually decided 
which is inconsistent with the orders passed 
by the District Judge inthe present case. 
He has not removed the whole body of 
trustees, but twoof them. He has not re- 
moved them for breach of trust, as he has 
found that charge not established but for 
negligence in one case and unfitness in the 
other. In my opinion, that was within his 
powers, i | 

As for the order appointing a Receiver, 
which the District Judge purported to 
make under O. XL,r. 1 that has been 
attacked on the ground that there was no 
suit or original proceeding in the nature 
of a suit pending when the order was 
made, and reliance has been placed on 
Thakur Pershad v. Sheikh Fakir Ullah 
(3). One answer to that might be that the 
suit in which the scheme was framed may 
be regarded asstill pending as held by 
Patkar, J. in Chandraprasad v. Jinabhartht 
(2) and Kadriv. Khubmiya (4). That view 
I admit, does not appeal to me for the 
reasons givenin my judgments in those 


(2) 33 Bom L R 520; 133 Ind. Uas., 740; A I R 1931 
Bom, 391; 55 B 414; Ind. Rul. (1931) Bom 388, 

(3) 17 A 106; 22 I A 44; 6 Sar. 526; 5 ML J3 
P. Q). 
` (4) Ja Bom. L R 546; 133 Ind. Oas. 823; A I R 1931 
Bom. 388; Ind. Rul. (1931) Bom, 407. 
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cases. Another view which Las been 
suggested is that the appointment of the 
Receiver might be regarded as being made 
in execution of the decree by which the 
scheme was set ur. That was the Dis- 
trict Judge’s own view ofthe legal basis 
of the order of appointment: see para. 18 
of his order of March 21, 1933. It ia sup- 
ported toscme extent by Damodarbhat v. 
Bhogiial (5). A Receiver may be appointed 
in execution proceedings under s. 51 of 
the Code. The difficulty, however, is that 
there was no application before the District 
Judge for execution of the decree. I think 
that the real foundation forthe order ap- 
pointing a Receiver must be found in the 
inherent powers of the District Judge under 
the scheme. It is common ground, and 
has been held by this Court in O. R. A. 
No. 169 of 1895, that the District Judge 
has a general control over the trustees 
and over their management of the trust, 
and if in the exercise of his powers under 
cl. 4 be findsit necessary to remove the 
trustees, he must, in my opinion, be credit- 


ed with the power to take emergency 
measures for temporary management 
pending re-constitution of the board of 
trustees. Iam not prepared to hold that the 


appcintment of a Receiver was ultra vires 
under the peculiar circumstances of the 
case. 

That brings usto the question whether 
the District Judge's orders were justified 
on the merits. Before we go to that it is 
necessary toconsider a preliminary point 
as tothe nature of our jurisdiction. Are 
we dealing with these applications in 
appeal or in revision or in what way ? 
In C.R. A. No. 169 of 1895 the opinion 
was expressed that an appeal lay from the 
order of the District Judge dismissing 
an applicatian for removal of trustees, 
There was no discussion of the point, nor 
was it actually decided, but the subse- 
quent cases were treated as appeals, 
On the other hand, in’ Lambodhar v., 
Dharanidhar (6) a case dealing with the 
same scheme, this Court held that the 
District Judgeis a persona designata and 
no appeal lies from his orders, The 
particular cider which was challenged in 
that case was one appointing a trustee 
under cl. 3 of the scheme. But, if the 
reasoning of the judgment is correct, it 
would apparently apply to an order of 
removal also. Unfortunately no reference 


(5) 24 B 45; 1 Bom. L R 509. 


(6) 28 Bom. L R 64; 93 Ind. Gas, 195; A 1 R 1996 
Bom, 167, 
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was made tothe previous cases, although 
Macleod, U. J. who delivered the judg- 
ment, was a party toone of these. lf the 
District Judgeis a persona designata under 
the scheme, as it stands, we obviously could 
not interfere with his orders, at any rate 
if they are within his powers. Moreover, 
even if he is not a persona aesignata but a 
Court, it by no means follows that orders 
passed by him in accordance with the 
powers conferred by the scheme are 
open.to appeal on the merits. The weight 
of authority seems to be in favour of the 
view that they are not Jeranchod v. Dakore 
Temple Committee (7) a Privy Council case; 
Shridhar Anant Ganpule v. Ganu Ragho 
Gurav.(8), Chandra Prasad v. Jinabharthi (2) 
and Kadri v. Khubmiya (4). However, 
as the matter cannot be said to be free 
from uncertainty, we have not declined to 
hear arguments on the merits, and indeed 
it was necessary to do so in orderto clear 
the ground for the applications for amend- 
ment of the scheme. 


Trustee No. l, as representative of the 
eldest branch of the family of the founder 
is not only chairman of the trustees but 
also ministrant or pattadhikari, i e. 
religious head of the institution. He is 
required io reside in Chinchwad and has 
religious duties to perform which admit- 
tedly take up a great deal of his time. 
He has stated himself that he regards the 
performance of these religious duties as 
his principal function. lt appears that 
in 1923, about the time he was appointed 
an attempt was madeto allocate the work 
among the three trustees so as to leave 
secular matters largely in the hands of 
trustees Nos. 2 and 3, but for some reason or 
other the resolution of the trustees was 
not acted upon. Trustee No. 1 as the person 
always on the spot and as ex-officio chair- 
man of the board, was naturally expected 
to exercise the necessary day to day super- 
vision of the administration. He appears 
to have accepted that position; at any 
Tate he tock no effective steps to delegate 
his duties. here cannot be the sligutest 
doubt,in my opinion, that his supervision 
was very largely perfunctory. As Mr. 
Nanavati points out in para. 10 of his 
final order, trustee No. 1 frequently signed 
entries in the cash book when the open- 


(7) 27 Bom. L R 672; 87 Ind. Cas. 313; A I R 1925 
P U lə5; 23 A LJ 550; 49 M Ld 25; LR6 APC 
117; (1925) M W N 474; 20 W N 585; 410 L J 628; 
22 L W 246; 30 OW N 459 (P. 0). 

(8) 29 Bom, L R £91; 102 Ind. Cas, 659; A I R 1927 
Bom, 422. 
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ing balance did not correspond with the 
closing balance of the previous day. One 
of the ways in which the dishonest clerks 
embezzled the funds of the institution 
was by showing the opening balance as 
less than the previous closing balance— 
a simple fraud which a very moderate 
expenditure of time and trouble would 
have prevented. There seems to have 
been plenty of warning. There was a 
Government audit in 1928-29 in which 
Various irregularities were pointed out, 
especially on the part of a clerk named 
Bapat. He was taken back into service 
in 1930, with the result that he committed 
further defalcations. Mr. Nanavati finds 
that trustee No.1 was mainly responsible 
for this. There is perhaps some doubt as 
to his special responsibility in that respect, 
but a man who occupies the position of 
chief trustee and accepts the position is 
well aware of the need for careful super- 
vision, andif he fails to exercise, it he can- 
not be acquitted of negligence. 

For many years past there has been 
serious friction between trustee No. 2 
representing the Dev family and trustee 
No. 3 representing the general public. In 
fact the former appears to have carried on 
a sort of vendetta against the latter and has 
persisted in bringing all sorts of accusations 
against him which on enquiry were found 
to be baseless. He was dismissed once 
before by the District Judge Mr. Wild in 
1926 but re-instated. Mr. Nanavati, who 
has discussed the matter in great detail 
in paras. 13 to 20 of his final order considers 
that trustee No. 2's foolish and spiteful 
conduct has hampered the management of 
the trust and prevented reform. The 
learned Counsel on his behalf has challeng- 
ed this finding and tried to make out 
that his client's behaviour was due to his 
zeal for the institution. As to the practical 
effects of his quarrel with trustee No. 3 the 
opinion of the District Judge, who had 
first-hand experienceof the affairs of the 
Sansthan, is more likely to be right and 
certainly the evidence makes it clear 
enough that trustee No. 2 has faults of 
character or temperament which make him 
an impossible member, or át any rate a 
very undesirable and unsuitable member 
of the board of management of this trust. 
Mr. Nanavati’s reasons for suspending the 
trustees and appointing a Receiver are set 
out ab great lengthin his order of March 
21, 1933. Not only was the administration 
of the Sansthan in a hopelessly chaotic 
and unsatisfactory state, hut also, in view 
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of the facts disclosed in the auditors’ report, 
it was essential to carry out a detailed and 
protracted enquiry into the conduct of 
each of the trustees. It was a case of 
emergency, and it is impossible tosay that 
the steps taken by the District Judge were 
uncalled for or that there was any practical 
alternative. 

The only remaining question is whether 
the District Judge wasright in removing 
trustees Nos. 1 and 2 after the enquiry 
had exonerated them of dishonesty. We 
are quite satisfied that he was right in the 
case of trustee No. 2. We are not satisfied 
that he was wrong inthe case of trustee 
No.1. We would only say in the case of ° 
the latter that we think the facts esta- 
blished need not necessarily stand in the 


“way of his being re-appointed, should the 


District Judge consider that the safeguards 
we propose to provide in the amended 
scheme render that course unobjectionable. 

Before proceeding to consider the other 
applications we had to decide a prelimi- 
nary objection that applications for amenda 
ment of the scheme of management can 
only be made by parties to the suit in 
which the scheme was originally framed. 
The argument is based on the opinion 
expressed by Patkar, J. in the cases ta 
which [ have already referred: Chandra 
Prasad v. Jinabharthi (2), and Kadri v, 
Khubmiya (4). I was a member of the 
Bench which decided those cases and I 
expressly dissociated myself from Patkar, J.'s 
view on that particular point. My view, 
with which my learned brother agrees, is 
that the scheme cannot be regarded as a 
continuation of the suit, at any rate in 
the sense tha: applications under the 
scheme canonly be made by parties to the 
suit. Qlause 27 provides for moditication of 
the scheme by the High Oourt on the 
application of parties interested in the 
Sansthan. We think that includes any 
person who may have an interest in the 
institution from time to time, whether or 
not he was a party or is a representative 
of a party to the original litigation. We, 
therefore, overrule the objection. 

In consequence of the public notices to 
persons interested in the Sansthan directed 
to be given by this Court's order of January 
9, 1933, the three trustees, a large number 
of the members of the Dev family and the 
devotees of the Pot Devasthan of Morgam 
are now represented before us. Tne 
Receiver appointed by the District Judge 
is also represented. Trustee No. 3, who 
represents the general public on the board, 
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has proposed alarge number of amendments 
of the scheme, but as these are largely 
based on the amended scheme proposed by 
Mr. Dhurandhar, in his letter of April 14, 
1932, and as Mr. Dhurandhar's scheme has 
obvious advantages in the way of 
expert drafting, trustee No. 3 has adopted 
it as his own. For the sake of convenience 
we have accepted it as the basis of 
discussion and have heard arguments for 
and against it clause by clause. It is 
common ground that the present scheme 
requires amendment to bring it up to-date 
and to remove defects which have become 
obvious to all concerned. Most of the 
changes recommended by Mr.Dhurandhar 
are admittedly necessary or at any rate 
desirable improvements. It will only be 
necessary for me, therefore, to refer toa 
few important points which are matters of 
controversy or mark a material departure 
from the present system. (The judgment 
then ‘discussed the changes to be effeci- 
ed in the scheme and proceeded.) 
Final orders on the amended scheme wili 
be passed after it has been drawn up and 
the Advocates of parties appearing before 
PA have had an opportunity of perusing 
it. 

Tyabjl,J.—I agree. A scheme provid- 
ing for the administration of the Chinch- 
wad Sansthan, an institution consisting 
of the Chinchwad Devasthan and three Pot 
Devasthans, was framed by the High Court 
in 1890 and has with some alterations been 
in operation since then. The immediate 
events leading tothe present proceedings 
consist ofa letter, dated January 9, 1934, 
and written by the District Judge of Poona, 
Mr. Dhurandhar, in which certain altera- 
tions in the scheme were proposed under 
cl. 27 thereto, and of certain action taken by 
the successor of Mr. Dhurandhar, the late 
Mr. Nanavati, in the administration of the 
institution. Several questions of principle 
have been raised and argued before us. 
Our conclusions, stated in detail by my 
learned brother, depeud upon those 
principles. I will state in my own words the 
reasons for reaching those conclusions. I 
need not re-state the facis. It has been the 
practice of this Court to include in schemes 
for the administration of charitable in- 
stitutions clauses providing that the schemes 
may from time to time and as occasion 
arises be altered by the Court. The Madras 
and Rangvon High Courts on the other hand 
are inclined to hold that schemes cannot 
be altered after they have once been 
framed, For the reasons that I shall 
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presently state, I agree with my learned 
brother that the clause in the scheme Lefore 
us .validly provided for its alteration. 
When a decree includes a scheme for the 
administration of a charitable institution, 
the decree is in its substance very differ- 
ent from the generality of decrees. 
Decrees ordinarily require a particular 
act to be done by the defendant 
for the beneGt of the plaintiff, and on 
that act being done, the decree is cm- 
pletely executed and has performed all its 
functions. A scheme, on the other hand, 
provides for continued action in regard 
to the administration of the charity. It 
is intended to lay down a plan of a lasting 
character for the working of ihe institution. 
It contemplates a series of acts extending 
over many years during which its terms 
are to be put into operation. It must 
cover a multitude of details. It may have 
to regulate the conduct of a large and 
varied staff. 

It is easy to understand thatthe Court 
may find it impossible to foresee all the 
events and contingencies in which the 
trust may have to be administered in future. 
It may come to the conclusion that it 
would be unwise to attempt to foresee all 
the contingencies and to exhaust imme- 
diately its jurisdiction in regard. to the 
ordering for all future time of the adminis- 
tration of the trust. It may wish to res- 
trict the scope of is immediate decree— 
the scheme as actually framed—and at 
the same time to retain its power to deal 
with future situations as they’arise. This 
restrained action may be based on past 
experience leading the Court to expect 
that situations would arise which cannot 
be foreseen, but whicu—if the scheme is 
to be complete and self-sulficient—must at 
some time be provided for. The Court 
may think that the best way of providing 
for such unforeseen changes in the circum- 
stances would be neither to anticipate them 
in the imperfect manner in which alone 
they can be anticipated, nor to drive the 
parties to a new suit; but to reserve to 
itself the power of dealing with the altered 
circumstances, i. es to provide for the ad- 
ministration of the trust in the altered cir- 
cumstances wnen they arise. With these 
considerations in view, the Ccurt may 
frame the scheme so that it shall operate 
only for a fixed number of years—say 
ten years-—also providing that the manner 
in which the trust shall be administered 
after the expiration of ten years will be 
considered by the Qourt after ten years, 
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But other arrangements are also possible. 
The Court having decided that the scheme 
in its present form shall operate only for 
a definite period, that period may be 
determined not cnlv by reference to the 
lapse of a fixed number of years but by 
reference to some other event happening, 
which event is to serve asa signal that 
the period has come to an end. Instead 
of fixing the period by counting the 
number of years that must elapse after the 
scheme is framed, it may be provided 
that the scheme shall continue in operation 
until the happening of certain events, e. g., 
until events take place which in the opinion 
of the Court render the scheme unsuitable 
or unworkable. 

These consideraticns indicate that though 
the scheme is purported to be altered, 
and though apparently the Court reserves 
to itself a power of amending the decree 
as embodied in the scheme, the exact 
nature and form of the powers reserved 
are materially different. For what is in 
fact done is this: the Court does not, in 
the first instance, exercise its power of 
regulating the administration of the trust 
for all time but only fora limited period 
of time. After the expiration of that period, 
the decree containing the scheme is not 
strictly altered; it is added to. For in 
spite of the apparent alteration, the scheme 
stands for the period during which it has 
already been in operation, i.e. it stands 
for the period for which it was intended 
to stand; and then the scheme (having 
been deliberately left inchoate) is carried 
a step further towards completion, by ad- 
ditions providing how the trust is 
to be administered during the period 
that is next to succeed. I have spoken 
of additions, not alterations; for the 
scheme, after what is called alterations, 
consists of two parts: Part 1 consists of 
the criginal scheme which was in operation 
for the first period. Part 2 consists of the 
altered scheme which is to operate for the 
second period. Part 2is purely an addi- 
tion. Part 1 stands as it was. The Court 
in this manner exercises its jurisdiction in 
regard to the regulation of the trust for 
this second period for the first time; the 
original scheme having been ex hypothesi 
restricted in its operation to the period 
‘that has already come to an end, the Court 
does not go back upon anything that it 
has already decreed. It merely carries the 
scheme forward in regard to a period of 
time for which it had not given its direc- 
tions. Far from disregarding the provisions 
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of the original decree, the Court on the 
subsequent occasion follows what had been 
laid down on the earlier occasion. This 
last consideration is of some significance 
as it has been suggested that by altering 
the scheme the Court alters its own decree 
without following any recognized procedure 
such as appeal or review. In my opinion, 
the true analcgy is not of appeal or review 
but an adjournment. The Court abstains 
from anticipating events and provides for 
the necessary decision being given when 
the occasion makes the decision necessary. 
But after all it is only an analogy. For, 
as I have before stated, a scheme is a very 
peculiar form of decree. 

For these reasons, I agree that if the 
scheme is now properly before us, we may 
proceed to consider the proposed amend- 
ments. Secondly, the clause providing for 
the alteration of the scheme may. in my 
opinion, be in such terms as to enable 
persons other than the original parties to 
the suit to apply to the Court; and the 
scheme may be altered on the application 
of the persons authorized by the scheme 
to apply, even if those persons were 
neither parties to the suit in its inception 
nor subsequently made so by order of the 
Court. In my previous reasoning is cor- 
rect, this seems to follow from the Court 
having provided for the administration of 
the trust only for a limited period, and 
reserved its power to alter the scheme in 
respect of the ensuing period. For, the 
Court, at the time when it first frames the 
scheme, bas already heard all the parties 
entitled to be heard. It is accordingly 
seized of jurisdiction to frame a scheme 
that is tolast in perpetuity. It, however, 
stays its hand. It does not do all that it 
has jurisdiction todo. It provides for the 
administration of the trust only for a 
limited time. At the expiration of that 
limited time it proceeds to exercise its 
unspent jurisdiction and provides tor ad- 
ministration during a further period of time. 
Since the Court had, in the first instance, 
not pronounced (as it could have done) its 
complete judgment, it may at the subsequent 
stage carry its inchoate judgment towards 
completion without any further step or pro- 
ceeding or application. In its initial judg- 
ment, however—in the judgment formulating 
the scheme Part 1—it may be provided that 
the Court will not proceed to pronounce 
its further judgment—the scheme Part 2 
—unless an application is made. The 
application and the consequent proceedings 
must of course not contravene the law of 
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evidence or procedure. The Court cannot 
allow ils judgment to be affected by 
matters of which the law does not permit 
it to take cognizance, or which are not 
brought to its cognizance in the manner 
laid down by law. But subject to this it 
may resume the exercise of its still unspent 
jurisdiction. It has not only the power 
but the duty to carry its incomplete judg- 
ment a furthar step towards completion ; 
though it may leave it still incomplete so 
that the same process may be carried 
through at a subsequent stage. 

It is important to keep in mind the 
basis of the argument that the original 
scheme must operate unaltered for all 
time. The basis of that argument is that 
the administration of the trust for all 
time has been already provided for: and 
this implies that all the forms and pro- 
cedure necessary for enabling the Court so 
to provide have been duly observed. If 
so, the Court was already authorized to 
provide for the administration of the trust 
during the subsequent period. At that 
subsequent stage, though the Court in form 
alters the scheme, what it does in reality 
and in substance is not to alter but to 
add to the scheme so as to provide for 
administration during a period for which 
the scheme as originally framed had not 
provided, though even in the first instance 
the Court had acquired jurisdiction to deal 
with tbis second period. 

Olause 27 in the present scheme is to 
the effect that: 

“This scheme shall be subject to such modifica- 
tions as may be made hereafter by the High Court 


on the application of parties interested in the said 
Sansthan.” 


With reference to the question whether 
the scheme may validly provide that an 
applicatidn for its amendment may be made 
by persons who were not parties to the 
suit in which the scheme was framed nor 
were representatives of those parties, there 
has been a difference of opinion between 
my learned brothers Broomfield and 
Patkar, JJ. I agree with the view that 
the scheme may validly contain such a 
provision. The Oivil Procedure Gode does 
not, it is true, prcvide as r. 26 of the 
Rules of the Supreme Court of England, 
O. XLII, does, under which in England any 
person though not a party to a cause or 
matter, in whose favour an order is made, 
is entitled to enforce obedience to such 
order as if he was a party to such 
cause or matter. But the Civil Pro- 
cedure Code does not exclude the 
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application of such a rule in India: see 
Rustomji & Ginwala v. Fazal Rahim (9) 
and unless there is some express authority 
invalidating such a clause as is now in 
question, there is no reason for disregard- 
ing it. The Privy Council in the cases to 
which I will presently refer seem to pro- 
ceed on the same basis, It seems to me, 
therefore, that the clause must be given 
effect to in accordance with its terme, and 
that accordingly any person interested in 
the Sansthan may apply for an alteration 
in the scheme. 4 
Another set of questions argued before 
us depends upon the narture and validity 
of the power that the scheme purports to 
give to the District Judge at Poona to 
remove the trustees. Itis suggested that 
the Court cannot confer such a power be- 
capse by doing so the scheme is brought 
into conflict with s. 92, Oivil Procedure 
Code. J agree generally with the view ex- 
pressed by my learned brother in this res- 
pect. That view seems to gain support 
when the nature of the decree and the terms 
of s. 92 are considered. There is no diffi- 
culty that I can see in the way of the 
scheme providing that the trustees or other 
persons holding office under the constitution 
framed by the scheme shall hold office on 
particular terms. The Indian Trusts Act 
does not, of course, in terms apply. I refer 
by way of analogy tothe general conditions on 
which trustees may be appointed and may 
hold their office. Section 71, cl. (c), Trusts 
Act, specifically provides that the trustee 
may be discharged from his office by such 
means as may be prescribed by the instru- 
ment of trust. On principle I see great 
difficulty in holding that a person who ac- 
cepts office under the scheme for the mana- 
gement of a charitable institution, should 
be considered not to be bound by the terms 
of his appointment as laid down in the 
scheme. The scheme may, it cannot be de- 
nied, provide that a trustee shall hold 
office for a fixed period of time, say for 
five years, A trustee so appointed could 
not at the end of five years refuse to 
give up his trust, and contend that 
he cannot be removed from the trust 
except by a suit brought under s. 92, Civil 
Procedure Code. I do not see any difference 
in principle between the trustee being 
held to the condition that he shall hold 
office during a term fixed by the efflux 
of time, and his being held to the condition 
that he shall hold office for a period de- 


(9) 34 Bom. LR 670; 138 Ind. Oas. 832; A I R 1932 
Bom, 378; Ind. Rul. (1932) Bom. 445. 
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termined by the decision of another person 
~-say the District Judge— who in the admi- 
nistration of the trust is clothed with the 
specific power of deciding when the trus- 
tee shall be discharged from his office. It 
seems to me, therefore, that apart from 
s. 92 which I will presently consider, on 
principle there is nothing to render invalid 
a provision in a scheme that a trustee may 
be dismissed or discharged from his office 
by any person: and that that person may 
be the District Judge or the author of the 
trust ,or any other person. 

Turning to the Civil Procedure Code, 
s. 92, it determines who may institute suits 
seeking the reliefs specified therein and in 
which Court such suits may be instituted. 
The section comes into operation only in 
case one of the two staled conditions is 
satisfied, viz., (1) on an alleged breach of 
any public charitable or religious trust; or 
(2) when directions of the Court are deem- 
ed necessary for the administration of such 
a trust. 

Tf a scheme is so drafted as to make 
directions of the Court unnecessary or to 
preclude breaches of trust, or at any rate, 
to provide fewer opportunities for breaches 
of trust, I presume it would not be suggest- 
ed that the scheme offends s. 92. Nor 
can the validity of the scheme be, in my 
opinion, endangered if the scheme provides 
for a constitution which makes it unneces: 
sary to obtain some of the specified reliefs, 
and consequently make it unnecessary to 
institute suits for obtaining those reliefs. 
This is what the present scheme does. It 
provides for a means of removing a trustee 
without recourse to the Court. This is 
very far from saying that the functions 
and authority of the legislature may be 
usurped by a decree providing that where 
the assistance of the Court is pecessary, 
recourse may be had to the Courts ina 
manner or through a procedure not per- 
mitted by the legislature. The scheme 
does not attempt to usurp those powers, 
unless if attempts to make the Court 
exercise a new jurisdiction not conferred 
on it by the legislature; or to exercise an 
existing jurisdiction butin a manner dic- 
fated by the scheme and not in accord- 
ance with the dictates of the legislature. 
I shall presently proceed to deal with this 
aspect of the functions and powers of 
Courts. But subject to it the position 
already reached may be stated in these 
terms: that a scheme providing a means 
for the removal of a trustee without re- 
course to the, Court does nat offend any 
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law, and that the Civil Procedure Code, 
s. 92, does not rerider invalid or ineffectual 
a clause that the trustee may be removed 
from his office by the District Judge of 
his own motion-—I speak of the District 
Judge as an individual, not the District 
Court, for reasons with which I shall, a 
little later, deal more fully. 

It follows from what I have stated that, 
in my opinion, the District Judge was 
validly empowered to remove the trustees. 
By implication he had power to suspend 
them and to appoint a manager to act 
during the pericd that tke Lruslees were 
under suspension. My learned brother 
has dealt with these powers being implied 
in the power to remove, and I have nc- 
thing to add to his observations. Part of 
the discussion with reference to the action 
taken by the District Judge in the ad- 
ministration of this trust depends, in my 


opinion, on an oversight of the distinc- 
tion between the District Court and the 
District Judge as an individual. I must 


here revert to the facts that when the 
matter comes before the Court for fram- 
ing a scheme for the administration of a 
charity, the Court is completely seized of 
the subject, and may provide for the chari- 
ty any constitution that it may deem 
proper in view of the nature, origin and 
objects of the particular trust; but that the 
difficulties in the way of framing a finally 
complete and perfect scheme incapable of 
improvement makes the Court hold its 
hand, and a scheme is consequently fram- 
ed which is to operate only for a limited 
period leaving the scheme which is to 
operate for the next succeding period to be 
settled ata future date. In another direc- 
tion also, it seems to me, similar consi- 
derations may prevail. The Court may 
consider that the administration of the 
churity ought not to be completely made 
over to trustees holding independent autho- 
rity, but that some control ought to be 
exercised over them by a person whose 
voice would carry authority and in whose 
judgment the Court has special confidence. 
It may choose a judicial officer for the 
exercise of such control. When a judicial 
officer, such as a District Judge, is selected 
to perform such functions, in my opinion, 
the real nature of his aurhority in the ad- 
ministration of the charity is not judicial but 
Similar to that of the trustees. What the 
Court in fact does is this: The sum total 
of the authority and functions in connec- 
tion with the trust is split up. Only a part 
of those functions—a very large part—is 
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conferred on the person styled trustees. 
The residual authority—a small but im- 
portant part—consisting of a power to con- 
trol the trustees—-by removal or in other 
ways—is vested in the judicial officer. It 
would perhaps make the situation clearer if 
the judicial officer, when entrusted with 
such functions, were designated by some 
such distinctive name as ‘referee,’ and not 
spoken of as Judge. This would serve to 
emphasize that he acts in an administrative 
capacity under the scheme, and notin his 
judicial capacity as the presiding officer 
in a Court established by the legislature. 
The fact need not be disguised that he is 
selecled to perform this administrative 
function by reason of his being a Judge, 
and therefore obviously qualified for the 
particular function. 

Jt is difficult to see how the Court can 
go beyond what Ihave stated. The Court 
cannot confer a new jurisdiction upon the 
District Judge or any other person, even 
though he be a judicial officer or direct him 
to exercise his judicial functions except in 
respect of matters brought before him in 
the form and manner provided by the ad- 
jective law, ordinarily by instituting a suit. 
The Court cannot empower a particular 
person to present matters to a judicial 
officer for adjudication, except in acesrd- 
ance with the law of procedure which Civil 
Courts are required to observe when they 
perform the duty of adjudicating upon 
matiers duly brought before them. Nor 
can I see how the Court can, by the form or 
terms of the scheme, provide that there 
shall be an appeal, or that there shall not 

“be an appealfrom the decision of the judi- 
cial officer. The cropping up of this ques- 
tion- whether the decision is appealable— 
is perhaps the most practical form in which 
these principles operate on the case be- 
fure us. Here again it must be borne in 
mind that by the reasoning I have follow- 
ed, judicial functions have already been 
put apart. The scheme may allot or dis- 
tribute administrative powers needed to be 
exercised in the conduct of a charitable in- 
stitution. It can neither create judicial 
powers nor provide that they shall be exer- 
cised in a particular manner. 

It may seem that the existence or ab- 
sence of an appeal from the decision, or 
what is treated like appellate powers, is 
an indication whether the decision is judi- 
cial or administrative. But that does not 
seem to bethe case for the reasons that 1 
will endeavour tostate. A Court exercising 
appellate jurisdiction may in effect retain 
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to itself just asit may confer on a subordi- 
nate judicial officer - powers with regard 
to the administration of the trusts, the 
Appellate Court may assign to itself in the 
scheme the position of a referee—to use 
the term I have just mentioned—and then 
a part of this function, or some duty, 
ministerial or otherwise, connected with 
the functions of the referee, may be dele- 
gated toa judicial officer subordinate to 
the Appellate Gourt and these functions 
may be delegated not in a plenary fashion 
but sothat control is retained by the 
Appellate Court over the subordinate 
judicial officer's acts done in his capa- 
city as a delegate of. the referee, In 
his. way the decision of the judicial officer 
may be subject to the control of the 
Appellate Court but not by way of appeal. 
All these powers must; in my opinion, 
be brought within or derived from the 
jurisdiction which the Court acquired by 
being empowered to adjudicate upon the 
suit praying that a scheme be framed 
and the administration of the trust be 
provided for. In accordance with the dis- 
tinction that I have lust made, we have 
provided in the amendments that we have 
decided to make in the scheme, that the 
District Judge shall have plenary power to 
appoint trustees, but the power of dismissal 
has been retained by this Court, and 
then that power has been partially delegated 
to the District Judge so as to make his 
decision subject to confirmation by this 
Court. 

The decision of the Privy Council in 
Jeranchod v. Dakore Temple Committee (7), 
seems to meto furnish authority for the 
conclusions that I have reached. Though 
the history of that case is complicated, the 
relevant facts are few. There was a 
suit for a scheme instituted in 1880: Manohar 
Ganesh v. Lakhmiram Govindram (10). 
An appeal from the decision of the High 
Court arising out of that suit was dismiss- 
ed by the Privy Oouncilin 1899: Chotalal 
v. Manohar Ganesh (11). The scheme as 
framed came up to the High Court in 
September 1906, and was confirmed on 
May 14, 1912, by the Privy Council: 
Sevok kirpashanker v. Gopalrao (12). The 
scheme contained two provisions under which 
it could be added or altered: 

(1) Under el. 12 (7): 

“The Committee shall have power.. .to have all 

(10) 12 B 247, 

(Li) 24 B 50; 26 I A 199; 2 Bom. L R 516 (P. 0). 

(12) 15 Bom, L R 13; 17 Ind. Cas. 444; 19 MLT 
angaa M WN 1106; 16 O L J 640; 24ML J 199 
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the rules framed by them sanctioned by the District 
Court of Ahmedabad to the intent that the rules, 
when sanctioned, shall have the same force as if 
they were part of the scheme.” 

(2) Cl. 20; 

“The provisions of this scheme may be altered, 
modified or added to by an application to His Ma- 
jesty’s Court of judicature at Bombay.” 

Under cl. 12 (7, rules were framed by 
the Committee and sanctioned by the 
District Judge. The rules therefore had 
the same force as if they were part of 
the scheme. In this manner a power to 
add to the scheme under cl. 12 (7) was 
vested jointly in the Committee and the 
District Judge. Once the power was so 
exercised, neither the High Court nor 
any other authority was given by the 
scheme any power to suit in appeal over 
what had, with the sanction of the Dis- 
trict Judge,been done by the Committee. 


In this connection the Privy Council say 


(p. 875*) 

“The sanction given by the District Judge to the 
rules was apparently considered in the High Court, 
although erroneously, to be an order made under 
s. 47, Civil Procedure Code, 1908, and appeals from 
ib were presented tothe High Court at Bombay.” 


The Privy Council also held that there 
was no appeal to itself from the judg- 
ments of the High Ccurt (p. 876*) “except 
on the sole ground that the judgments or 
decrees were incompetent.” But the High 
Court had entertained appeals purporting 
to have been filed under s. 47, Civil 
Procedure Code, 1908, and had by its 
orders, dated April 11, 1919, and September 
22, 1919, varied the rules which the Dis- 
trict Judge had sanctioned. see Asharam v. 
Dakore Temple Committee (13). Under the 
order of the High Court (secondly mention- 
ed above)—dated September 22, 1919, the 
rules were framed in accordance with the 
view of the High Court. Both these orders 
were set aside as incompetent by the 
Privy Council. But their Lordships express- 
ly stated that after the rules framed by 
the Committee under cl. 12 (7) been sance- 
tioned by the District Judge, the scheme 
(with the duly sanctioned rules incorporated 
therein) could under cl, 20, be altered or 
modified bythe High Court upon an appli- 
cation made toit with the object to alter, 
modify or add to the scheme. This power 
had not been exercised by the High 
Court, but it could still be exercised upon 
application to ib. Tte decision of the 
Privy Council was consequently that 
under the scheme the District Judge had 

(13) 22 Bom, LR 232; 55 Ind. Oas. 955; A I R 1920 
Bom. 153; 44 B 150. ‘ 

*Pages of 27 Bom. L. R.—[Ed.] 
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the power to sanction rules framed by 
the Committee. An appealfrom this action 
was not competent. But the High Court 
had reserved to itself the power to alter, 
modify or add to the scheme on an ap- 
plication being made to it. The validity 
of that power was recognized by the 
Privy Council. Applying the principles 
that I have stated to the questions in 
the present case, I agree with my learned 
brother that under the scheme the power 
to remove the trustees was given to the 
District Judge, and that the District 
Judge must in that respect be 
Considered to act as persona designata as 
a referee in the administration of the 
institution, and not as a Court. The clause 
giving the District Judge power toremove 
trustees has been construed by us. The 
power to remove must include the power 
to suspend. It would follow, as explained 
by my learned brother, that the District 
Judge had power to provide for the manage- 
ment of the institution on a dismissal 
or on a suspension. 

The exercise of that power must take 
the form in substance of appointing a 
Receiver for the management of the trust 
and may be exercised in a manner similar 
to that followed by a Ccurt when it appoints 
a Receiver; but, in my opinion, that power 
was derivedfrom the scheme and in the 
exercise of it the District Judge was not 
acting as a Court. The learned District 
Judge desired to act asa Court so that his 
action may be subject to reconsideration 
by the High Court. He, therefore, purported 
to appoint a Receiver under O. XL, r.l, 
Civil Procedure Code, and thought, that in 
this way his order would be subject toap- 
peal to the High Court. It seems io me 
that from the principles that I have stated, 
it follows that he was not acting in his 
judicial capacity under the Civil Procedure 
Code, and his acts under the powers of 
dismissing trustees were not and could not, 
by his own Volition, be made judicial acts, 
subject to appeal to this Court, as if he 
had acted as a Court under the Civil 
Procedure Code. The proceedings did not 
start before the learned District Judge in the 
manner in which proceedings for the ap- 
pointment of a Receiver, whether during 
execution or at a prior stage of the suit, 
must start. Subsequently the learned Judge 
with the motive that I have indicated pur- 
ported to give it a form for the appoint- 
ment of the Receiver under the Civil Proce- 
dure Code. It cannot lie with the Judge 
to clothe a power derived under the scheme 
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with those consequences which follow the 
exercise of jurisdiction conferred upon a 
Court by the legislature. The Judge can- 
not of his own volition say that a particular 
act shall be considered to be a judicial or 
an administrative act. Hecannot by his 
own will turn an act of one kind into one 
of the other so as to allow or preclude an 
appeal. 

For similar reasons I am of opinion that 
the District Judge had authority to make 
the enquiries enabling him to exercise his 
administrative functions under the scheme, 
and that his decisions were not subject 
to appeal. Tagree withthe observations of 
my learned brother on the construction of 
the existing clauses of the scheme and on 
the advisability of altering some of tke 
provisions so as to leave no danger for 
misunderstandings in future. I agree to 
the orders referred toin my learned bro- 
thers judgment. (The remaining portion 
of the judgment is not material for pur- 
poses of this report), 

D. Order accordingly. 
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Deed—Construction—Courts must place themselves 
in the position of partiesand look to their intention 
at the time—Vendor and purchaser— Purchaser re- 
taining consideration—Consideration, when can be 
refunied—Tests, stated—Ketention of consideration 
for satisfaction of decrees and save property from 
sale in emecution—Vendee not having to pay— 
Moneys, if should be refunded. . 

In construing document, apart from any general 
principles of construction, the Courts have to place 
themselves in the position of the parties and to as- 
certain in the best way they can what was the inten- 
tion ofthe parties when they entered into the trans- 
action. Kaliyammal v. Kolandavela Gounder (2), 
relied on. 

In a case where a vendee retains the consideration 
or part of it, to determine whether the vendor is or 
js not entitled to recover the money from the vendee, 
the correct test is to find out whether the covenant 
entered into by the vendee was a pure contract of 
jndemnity. If it is a contract of indemnity, pure 
and simple, the vendor will not be entitled to claim 
any money asthe balance of the purchase money 
still remaining with the vendee and as being payable 
to him. But if itis nota contract of pure indem- 
nity, he may have to pay the purchase money in ac- 
cordance with the directions ofthe vendor, and the 
vendor would be entitled to receive the same if 
either the directions arenot complied with oy the pur- 
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pose for which the said money was retained in the 
hands of the vendee became incapable of fulfilment. 
Navamani Nadar v. Vedamanicka Nadar (3), dis- 
tinguished, Raghunatha Chartar v. Sadagopa Chariar 
(4) and Izzat-un-nissa Begam v. Kunwar Pertab 
Singh (5), referred to. 

Where in the above case it was throughout con- 
templated that the moneys were the moneys of the 
vendor and there wasu clear direction to apply the 
said money in discharge of the two decreesonly in 
the event ofthose litigations ending successfully in 
favour of the decree-holdeis, the object being to pre- 
vent the property from being sold in execution of 
those decrees and the payment of interest for the 
retention of the money was expressly waived : 

Held, that the transaction was not a contract of 
indemnity pure and simple and that the vendor and 
his representatives were entitled to demand: the 
money, the vendee not having had to pay the money to 
discharge the said decrees. 

8. O. A. against the decree of the 
Sub-Judge, Kumbakonam, in A. 8. No. 19 
of 1933. 

Mr. K. S. Desikan, for the Appellant. 

Mr. M.S. Venkatarama Ayyar, for the 

Respondent. : 
_ Judgment.—Defendant is the appellant 
in this second appeal. He purchased a 
house from two persons Vedathammal and 
Chinnaswami Iyer by a sale-deed, Ex. A, 
dated January 29, 1924. The said pro- 
perty was obtained by Vedathammal by 
inheritance and her father Chinnaswami 
Iyer was the next reversioner. On the 
date of sale one Varadaraja Iyer had 
obtained a decree in O. S. No. 38 of 1923 
on the file of the District Munsif's Court of 
Valangiman against Vedathammal wherein 
attachment betore judgment of the said 
Property was pending. There was another 
decree obtained by one Swaminatha Iyer 
against both Vedathammal and her father 
Chinnaswami Iyer in 8. 0.8, No. 1740 of 
1928 of the Kumbakonam Small Cause 
Court and there was also an attachment in 
the said suit of the said house. Vedatham- 
mal and Chinnaswami Iyer filed O. 5. 
No. 83 of 1923 in the District Munsif’s 
Court of Valangiman against the said 
Swaminatha Iyer for a declaration that 
the said attachment and sule of the said 
house were fraudulent and illegal. The 
sale ofthe said houseto the defendant 
was fora sum of Rs. 1,000. That was 
the price, it is stated, fixed for the pro: 
perty. A sum of Rs. 150 was either paid 
or adjusted towards certain debts and 
the balance of the consideration, namely 
Rs. 850, was retained in the hands of the 
defendant. The litigation of Varadaraja 
Iyer was recited in the sale-deed, and in 
regard tothe said litigation it is stated 
therein as follows : 

“And, as at the time of the said suit, the under- 
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mentioned house was attached before judgment in 
respect of the said plaint amount, ete., and as appeal 
would be filed in respect of the said suit, we would 
receive the amount in the event of our emerging 
successfully in the said original suit and appeal, and 
in the event of the said T. Varadaraja Iyer emerg- 
ing successfully, you yourself should pay and dis- 
charge the amounts due under the decree herein " 

Again reference was made to the liti- 
gation in the said O. S. No. 83 of 1923 and 
a similar recital was made. With refer- 
a to both litigations it was stipulated 
thus : 

“Tf after the complete disposal of both the said 
pioceedings—the original and appeal proceedings— 
the same are favourable to us, we shall get and 
deliver to you copies of each Oourt decree therein 
and receive the amount relating to each suit on 
granting a proper written document in respect of 
the same. If favourable tohim, you yourself shall 
pay the amount through the Court and discharge the 
same And inthe abovematter the sum retained is 
Rs. 850..,... . s... No interest need be paid on Rs. 850 
retained for being received after the complete dis- 
posal of each ofthe Court proceedings as aforesaid. 
If we are to receive the said amount, Chinnaswami 
Iyer out of us will receive Rs, 150 and Vedatham- 
mal Rs. 700 according to the said arrangement.” 

lt appears that the decreein B. O. S. 
No 1740 of 1928 was adjusted by payment 
of Rs, 75. So far as Varadaraja Iyer's 
litigation is concerned, the appeal against 
the decree in the said suit was unsuccess- 
ful. Execution proceedings were taken for 
the enforcement of the said decree and 
while they were pending Vedathammal 
died on September 27, 1926. After the 
death of Vedathammal the defendant ob- 
tained another sale-deed in contirmation 
of the original sale deed from Chinnaswami 
Jyer on October 14, 1926. Varadaraja Iyer 
sought to bring the defendant as the legal 
representative in the execution proceedings 
for the sale of the property. There was 
an order in favour of Varadaraja Iyer, 
but ultimately it was set aside by the 
High Courtin A. A. A. O. No. 27 of 1930: 
videSethurama v. Varadaraja (1). The 
ground on which it was set aside was 
that defendant No. 4 was not the legal 
Tepresentative of Vedathammal inasmuch 
as Vedathammal had only a limited in- 
terest in the property and the defendant 
can in no sense after her death be said 
to be her legal representative and the 
decree obtained by Varadaraja Iyer could 
not besaid to be one which prima facie 
bound the  reversionary interest. The 
result of that litigation was that the pro- 
perty which the defendant purcbased 
became exonerated from the liability of 
being sold in execution of the decree 

(1) A I R 1932 Mad. 185; 136 Ind. Cas. 773; 35 L 
ao (1931) M W N 1282; Ind, Rul, (1952) Mad. 
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obtained by Varadaraja Iyer. The plaint- 
iff obtained a decree in 5. C.8. No. 1352 
of 1926 on the file cf the Small Cause 
Court of Ku:niakonam against Vedathum- 
mal andin cxecution cinereof on August 
25, 1926, attached the moneys due and 
p.yable to Vedathammal by the defendant 


in. virtue of the sale-deed and after her 
death brought her husband as the legal 
representative and had the debt sold 


and became its purchaser in Court-auction 
and on the strength of that purchase 
has filed the suit for the recovery of a sum 
of Rs, 300 only waiving the balance. Both 
the Courts have decreed the plaintiff's 
claim and defendant has preferred this 
second appeal. 

Mr. Bhisbyam Iyengar. on behalf of the 
appellant has raised a numberof con- 
tentions. His first contention is that under 
the terms of the sale-deed, Vedathammal 
was not entitled to: the money except on 
strict fulilment of the conditions of the 
saledeed and in the event which has 
happened Vedathammal or her representa- 
tive would not be entitled to the same and 
in any event the defendant only purchased 
the property subject to the risk of attach- 
ment and any beneñt that he might get by 
the removal of the attachment would 
ensure to him, and no claim for refund 
of any moneys by virtue of such removal 
can be claimed against him. In my opinion 
the contention is unsustainable. What 
is relied on is as the document recites 
that if the proceedings, original and 
appellate in the litigation, were to prove 
unsuccessful Vedathammal was entitled to 
get the money and as it ended successfully 
in favour of Varadaraja Iyer, Vedathammal 
could not demand the amount. No doubt 
a literal reading of the document may 
lend support to Mr. Bnashyam Lyengar’s 
contention, but a true construction of the 
document as a whole does not warrant such 
an interpretation. As observed in 
Kaliyammal v. Kolandavela Gounder (2) 
apart from uny general principles of con- 
struction, we have to place ourselves in 
the position of the parties and to ascer- 
tain in the best way we can what was the 
intention of the parties when they entered 
into the transaction. 

On the date of sale the attachments 
were pending. It was to the interests of 
the purchaser to see that the property 
which he purchased is not proceeded 
against in pursuance of those attachments 
ae § L W 228; 38 Ind, Cas, 188; A IR 1918 Mad, 
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and is rendered harmless and free of 
them. That was the main intention,which 
guided the parties. Tne sum of Rs. 880, 
but for the attachment, would have been 
received by Vedathammal and Chinna- 
swami Iyer and the said money was 
retained in the hands of the purchaser 
for payment of the amounts due under the 
decree ifthe property was sought to be 
sold. The defendant was constituted an 
agent forthe said purpose in which the 
defendant may be deemed to be interested. 
He was infact an agent coupled with an 
interest and when the interest ceased to 
exist he became a bare agent accountable 
to Vedathammal and Chinnaswami Iyer 
forthe moneys retained in his hands. It 
is clear fromthe document that the money 
was their money. 

In this case the attachment proceedings 
against the pruperty having proved abor- 
tive, there wasno longer any danger of the 
property being sold. A number of cases 
were relied on by Mr. Bhashyam Iyengar 
for showing thatthe sum of Rs. 850 was 
merely indicated as the probable amount 
of money that would be required for 
discharging the two decrees mentioned in 
the document, that the vendee took the 
property subject to a risk, the contract 
which he entered into was essentially a 
contract of indemnity and that in such 
a case, unless ilis proved that the vendor 
has sustained any loss, he may not be entitl- 
ed to recover the said moneys. He relied 
very strongly on the decision of Pandalai, J. 
in Nawamani Nadar v. Vedamanicka Nadar 
(3), where the learned Judge seems to 
draw a distinction between cases where 
the property is soldand the consideration 
money is retained for discharging simple 
debts or encumbrances on property other 
than the one which was sold and where 
“a reservation may be for payment of debts 
in which the purchaser as owner of the 
property purchased becomes solely primarily 
interested.” 

I do not think that the learned Judge 
meant to Jay down an inflexible rule 
that in the one case the vendor can claim 
the amount andinthe other he cannot. 
He was only trying to distinguish thcse 


two classes of suits which might be 
brought by a vendor for refuud of the 
moneys retained with the vendee. To 


my mind the correct test which is clearly 
deducible from the casesis to find out 


(3) 56 M 724; 144 Ind, Cas, 550; A I R1933 Mad. 
ia. 64 MLJ 526; 37 L W 503; Ind, Rul, (1933) Mad. 
$25, 
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whether the covenant entered into by 
the vendee was a pure contract of ins 


demnity. Ifttis a contract of indemnity, 
pure and simple, the vendor will not be 


entitled to claim any money as the 
balance ofthe purchase money still re- 
maining with the vendee and as being 


payable tohim. Butifit is not a con- 
tract of pure indemnity, he may have to 
pay the purchase money in accordance 
with the directions of the vendor, and the 
vendor would be entitled to receive the 
same ‘if either the directicns are not com- 
plied with or the purpose for which the 
said money was retained in the hands of 
the vendee became incapable of fulfil- 
ment. In this case it will be seen from 
Ex. A that it was throughout contem- 
plated that the moneys were the moneys 
of the vendor and there wasa clear direc- 
tion toapply the said money in discharge 
of the two decrees only in the event of 
those litigations ending successfully in 
favour of the decree-holders. the object 
being to prevent the property from being 
sold in execution of those decrees, There 
is this additional factor that the payment 
of interest forthe retention of the money 
was expressly waived and the clause re- 
lating thereto is, in my opinion, decisive 
of the fact that the money was contemplated 
to be that of the vendor. The clause 
is :— 

“No interest need be paid on Rs. 850 retained for 
being received after the complete disposal ofeach of 
the Court proceedings as aforesaid,” 3 

Ifitisa pure contract of indemnity, no 
question of the return of the money will 
ever be contemplated, and the only right 
which the vendor will have is a right 
to damages for non-fulflment of the 
contract of indemnity. The following 
observations in Kaghunatha Chariar v. 
Sadagopa Chariar (4) at p. 352* with refer- 
ence inthe case in Izzat-un-Nissa Begam 
v. Kunwar Pertab Singh (5), clearly sup- 
port the test which I have indicated 

“It is perfectly clear that the Judicial Committee 
was dealing with a case where a vendee pays a 
certain price for the equity of redemption and 
agrees to indemnify the vendor against the claims 
of the incumbrances, and not one where he agrees 
to pay a certain sum of money for the land sold to 
him and undertakes to pay a portion thereof to in- 
cumbrauces, Their Lordships observe that in such 
a case an express promise to discharge incum- 
brances against which thc purchaser covenants to 
indemnify the vendor doeg not change the nature 

(4) 36 M 348; 12 Ind. Cas, 353; (1911)2 MW N 
227; 10 M L T 300: 21 ML. J 983. 

(E) 31 A 583; 36 IA 203; 3 Ind, Cas, 793; 13 CW 
N 1143; 100 LJ3i3;6 A LJ 817; 11 Bom. LR 
1220; 6 M LT 277;19 ML J 682 (PO. 

* Page of 36 M—|Hd,| ` 
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of the vendor's right which is only to be indemnifi- 
ed against certain claims, and not to have certain 
sums of money belonging to him paid to another.” 

Therefore, in tnis case itis not a con- 
tract of indemnity pure and simple and 
Vedathammal and her representatives 
are entitled to demand the money in the 
events which have happened. It is con- 
tended by Mz. Bhashyam Iyengar thas it 
may be stillopen to Varadaraja Iyer to 
attach the said moneys, butit isnot the 
concern of the defendant as long as they 
have not beenattached, and it seems to 
be unlikely that there is any such pros- 
pect of attachment. It is not open to the 
defendant to refuse to pay the moneys 
to the persons really entitled, and the plain- 
tiff having purchased the right to the said 
moneys in Court auction is, therefore, entitled 
to recover the same. 

The next contention advanced by Mr. 
Bhashyam Iyengar is that Vedathammal 
had only a limited interest and her right 
to recover the sum of Rs. 700 ceased on 
her death and therefore there is uothing 
which the plaintiff could have purchased 
at Court-auction and he is, therefore, not 
entitled to recover tke money. This 
argument is not open to the defendant. 
He had undertaken to pay the amount of 
Rs. 700 to Vedathammal and Rs. 150 to 
Chinnaswami Iyer. As between Veda- 
thammal and Chinnaswami Iyer it would 
not be open to Chinnaswami Iver to con- 
tend that Vedathammal and her repre- 
sentatives are not entitled to the said sum 
of Rs. 700. . The defendant was a party 
to the said arrangement and he also claims 
under Chinnaswami [yer who is the only 
party entitled to claim the said amount and 
whois precluded from asserting his title 
as against the plaintiff who claims by virtue 
of a title under Vedathammal. In the 
result the decrees of the lower Courts are 
right and the second appealis dismissed 
with costs. 

(Leave refused.) 

AD. Appeal dismissed. 
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of village Jhang Saidan~Whether governed by Hindu 
Law. 

In the case of Brahmins the initial presumption 13 
that they are governed by Hindu Law and the burden 
of proof. lies un the porson who alleges that they are 
governed by custom. Maya v. Gurdit Singh (1), 
Bashu Ram v. Piare Chand (2), Anant Ram v. Ram 
Rattan (3) and Khazan Chand v. Paras Ram (4), re- 
ferred to. 

Custom is not a matter of ceduction or conjecture 
but should be established by positive evicence. 
Muharram Ali v, Barkat Ali (9), relied on. 

Under the Punjab Laws Act, there is no presump- 
tion in favour of custom, and where a party alleges 


custom, the onus lies on him to prove it. {f no cus-" 


tom is proved personal law applies, Abdul Hussain 
Khan v. Sona Dero (7) and Daya Ram v. Suhel Singh 
(8), followed, i 

Brahmins of the Kale got of the village Jhang 
Saidan inthe Rawalpindi Distijet are governed by 
Hindu Law and not by custom. 

S C. A. from tbe decree of the District Judge, 
Rawalpindi, dated October 10, 1932. 

Mr. Mehr Chand Mahajan, for the Ap- 
pellants. 

Messrs. Narotam Singh and Rattan Lal 
Chawla, for the Respondents. 

Bhide, J.- The sole point for decision 
in this second appeal is whether Brahmins 
of the Kale got of tha village Jhang daidan 
in the Rawalpindi District are governed 
by Hindu Law or custom. The trial Court 
held that the plaintiff who relied on cus- 
tom had failedto establish it. The learn- 
ed District Judge has reversed tnis finding 
on appeal and decreed the plaintiff's suit. 
The defendants have now preferred u 
second appeal to this Court with a certiticate 
granted by the learned District Judge on 
the point of custom involved inthe case. 
There isample authority for the proposi- 
tion that in the case of Brahmins the initial 
presumption is that they are governed by 
Hindu Law and the burden of proof lies on 
the person who alleges that they are gov- 
erned by custom : see interalia Maya v. 
Gurdit Singh (1), Bashu Ram v. Piare 
Chand (2), Anant Ram v. Ram Rattan (3), 
and Khazan Chand v. Paras Ram (4). The 
learned District Judge has, however, held 
that the onus was shifted to the appellants 
in view of the fact that there isa group of 
villages near Jhang Saidan in which Brah- 
mins of the Kale got are found and the 
Brahmin residents of some of these Villages 
have been held tobe governed by custom. 
The learned District Judge hus referred in 
this connection to three copies of judg- 

(1) 1P R1910; 41nd, Cas, 947; 145 P L R 1909; 128 
PW & 1909, 

(2) 4 Lah. 434; 75 Ind. Cas, 938; A 1 E1921) Lah, 
mar 5 Lah, 547; 85 Ind. Gas, 431; A l R 1925 Lah, 247, 

(4) 6 Lah, 524; 90 Ind. Qas, 1045; AIR 1925 Lah, 
646; 26 P L R 627, 
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ments produced by the plaintiff marked as 
Exs. P-12, r-5 and P-17,and a decision of 
the Punjab Chief Court reported as Devi 
Datta Singh v. Dropati (5). — 
_ ‘hese cases, however, appear to have 
been decided on their own facts and there 
is nothing in them to support the view 
that all une Kale Brahminsin this loca- 
lity were governed by custom. In Ex, P-12 
wuch relates to Chak Shahdadin Rawal- 
pindi Tahsil, the Brahmins concerned were 
found to belong to a community who not 
only owned land but hada share in the 
shamilat and a Brahmin lambardar anda 
zaildar, In Ex. P-5 also the Brahmin con- 
cerned was found to be dependent on 
agricultural and nad no otner means of 
livelihood. This instance relates to village 
Gnagnrot. In Ex. P-L7 tue Brahmins of 
village ‘lahlian in the Rawalpindi Taheil 
were found to have been depenuent on 
agriculture for some generations. In Devi 
Datta Singh v. Uropate (5), Brahmins of the 
village Kawal in we Rawalpindi ‘Tansil 
were held to be governed by custom. It 
was remarked in tois ruling tunab the initial 
presumption was in favour of custom but 
this view was adversely criticised in some 
laver decisions of the Punjab Chief Court 
itself, see Hira Nand v. Harichand (6), Devi 
Datta Singh v. Dropati (5), tnougo publish- 
ed in 1909 is of a date prior to Hira Nand 
v. Harichand (6), and Maya v, Gurdit Singh 
(1), and canuos be accepted in view of the 
pronouncement o:i their Lordships of the 
rrivy Council in Abdul Hussain Khan v. 
Sona Dero (7), in walen they endorsed the 
remarks ot Robertson, J. on tre question of 
onusin Daya Kam v. Suhel Singh \8), in 
the course ot wuich Le pointed cub that 
under tne Punjab Laws Act there was no 
presumption lu tavour of custom and if a 
party alleged custom the onus les on him 
to prove iw It no custom is proved per- 
sonal law applies. 
in viewor the above pronouncement of 
ther Lordships is seems to me doubtful if 
16 iS justifiable to presume whata person 
who would ordinarily be governed by 
personal law is governed by custom merely 
because he has taken to agriculture. It 
muy, of course, happen that such a person 
or his family by long residence amongst 


(5) 56 P R 1909; 2 Ind. Oas, 940; 129 P L R 1909; 
86 F W i 1909, 

(6) 125 FP k 1908; 10 P L R1909; 4 Ind, Cas, 687. 

(7) 45 C 450; 43 Ind. Cas. 306; A 1 R 1917 P C18); 
128 Lk 104; 16 AL J17;4PLW27;3 ML J 
48; 22 OWN 353; 23M L'È 117; 27 O Ld 240; I P 
LR 1918, 20 Bom. LR 628; 451A 10 (PO). 

(8) 110 P R 1806; 81 PLR 1907; 59 P W OR 1:07, 
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agriculturists adopis their customs. But 
tnis isa question of fact. If he has done 
so it should be possible to prove this by 
positive instances. On the other hand, if 
no such instances are forthcoming, the 
presumption would merely bea matter of 
inference or conjecture and it has been 
repeatedly held that custom is not a matter 
of deduction or conjecture but should be 
established by positive evidence: vide 
Muharram Ali v. Barkat Ali 9), and autho- 
tities cited therein. Apart from this, how- 
ever, the cases relied on by the learned 
District Judge are distinguishable on facts 
for inthe present instance we have no 
compact agricultural village community of 
Brabmins or any such long association 
with or dependent upon agriculture alone 
such as was found to exist in these cases. 

The learned Counsel for the plaintiff 
stated that there are nine villages in the 
neighbourhood of Jhang Saidan in which 
Kale Brahmins are to be found; but judi- 
cial decisions relating to three of them 
only have been produced by the plaintiff. 
As against these three, there is a decision 
relating to Brahmins of the village Chira 
in this very group reported as Fakir Chand 
v. Ram Chand (10), in which it 
was held that those Brahmins were gov- 
erned by personal law and not by custom. 
As regards the other villages the plaintiff 
has merely relied on the oral evidence of 
a few instances, but this has been found 
to be worthiess by both the Courts below. 
As pointed out above the decision in the 
three judgments relied on by the learned 
District Judge was based chiefly on the 
ground thatthe Brahmins belonged to an 
agricultural community and were long 
dependent on agriculture for their liveli- 
hood. In the present instance there are 
only two Brahmin families in the village 
Jhang Siadan, which is inhabited by 
Muhammadan Sayyeds. These Brahmin 
families apparently own no land in the 
village. Even the land in dispute is situated 
in a neighbouring village, Bishan Das 
who was the owner uf the land was recorded 
as malik qabza andthe land was presum- 
ably acquired by purchase or gift by him 
or someone of his ancestors. It appears 
from an extract from the revenue records 
on the file that the father and grand-father 
of Bishan Das used to cultivate some land. 
Bishan Das also did so for a time but then 


(9) 12. Lah, 286; 125 Ind. Cas. 886; A I R 1930 Lah, 
695; Ind, Rul. (1990) Lah. 662, 
my 62 PW R1912; 13 Ind. Cas, 709; 128 PLR 
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took to service, But plaintiff as well as 
most of his witnesses are or have been ap- 
parently dependent largely upon service 
in Government Departments and not on 
agriculture for their livelihood. The facts 
of the present case are thus distinguish- 
able from those of the cases relied upon 
bythe learned District Judge.: No connec- 
tion between the Brahmins of village 
Jhang Saidan and those of the villages to 
which the judicial decisions relied upon 
by the learned District Judge related has 
been established by any reliable evideuce, 
In the circumstances those decisions cannot 
be held to be sufficient to shift the burden 
of proof to the defendant-appellants. 

It is significant that not a single instance 
of custom inthe two families of Brahmins 
residing in Jhang Saidan has been proved. 
There is thus nodirect evidence whatever 
of their having adopted any agricultural 
custom. In view of all these facts it seems 
to me that the decision ofthe trial Court 
was correct. I would accordingly accept 
the appeal and restore its decree with costs 
throughout. 

Currie, J.--I agree. 

D. Appeal accepted. 


pa En 
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SRIVASTAVA, ©. J, AND Smita, J. 
CHANDRIKA BAKHSH SINGH 
AND OTHERS ~D aranDANTS—APPELLANTS 
versus 
BHOLA SINGH AND oraers—PLAINTIFF AND 
| OTHERS — DEFENDAN TS—RESPONDENTS 

Hindu Law— Religious Endowment—Shebaitship— 
Will not disposing of it otherwise — Shebaitship will 
vest in heirs of founder—Limitation Act (IX of 1908), 
s. 10, Sch. I, Art. 124—Hereditary office, meaning of — 
Suit for recovery of possession of office of shebaitship 
R — 8. 10, if applies to trustee de son 
orb. 

According to Hindu Law, when the worship of a 
Thakur has been founded the shkebaitship is vested 
in the heirs of the founder, in default of evidence 
that he has disposed of it otherwise, or that there 
has been some usage, course of dealing or circum- 
stances to show a different mode ot devolution. 
Where undera will no right is conferred on a per- 
son. except that ofa bare trustee and there is no 
provision in it about the appointment of a subsequent 
trustee and no disposition is made in respect of the 
shebaitship after the death of the trustee appointed by 
the will, the general rule of Hindu Law governs the 
case. Gossamee Sree Greedharlaljee v, Ramantaljee 
Gossamee (1), apphed. [p 595, col. 1] 

“The words ‘hereditary office’ in Art. 124, Limita- 
tion Act, have been used in contra-distinction to 
cases where the office is to be filled in by nomina- 
tion. Where there is no suggestion that the appoint- 
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ment of a shebait was to be made by nomination and 
henes the right of shebaitship vesting on the heirs of 
the founder, after the death of the person appointed by 
will, it must be regarded as a hereditary office. A 
suit for possession of such an office is governed by 
the 12 years rule laid down in Art, 224, Jagannath 
Prasad Gupta v. Runjit Singh (2), followed. Sri 
Mahant Paramananda Dass Goswami v. Radha 
Krishna Dass (5), distinguished, [p. 595, col. 2.] 
Section 10, Limitation Act, applies to express 
trustees and their representatives and not to a trustee 
de son tort. Bihari Lalv. Shiva Narain (2), follow- 
ed, Dhanpat Singh Khettery v. Mohan Nath Tewari 
(6), dissented from. i 
F. C. A. against the order of the Subordi- 
nate Judge of Sitapur, dated March 30, 
1935. 
Messrs. M. Wasim, S. C. Das and Badri 
Prasad Gupta, for the Appellants. | 
Messrs. Hyder Husain, H. Husain 
Zaidi and T. N. Harkauli, for the Res- 


pondents. 


Judgment.—This is a first appeal against 
a decree dated March 30, 1935, of the 
learned Civil Judge of Sitapur. The facts 
of the case are that one Moti Singh 
owned zemindari shares in several villages, 
including village Bhoela Kalan. On 
October, 21, 1872,he made a will in favour 
of his wife, Muna Kuar. The latter on 
September 1, 1886, executed a tamalik- 
nama (Ex.4) in respect of s. 9 annas 
share in Mauza Bhoela Kalan. Under this 
deed she created an endowment and made 
her cousin, Parwan Singh the manager 
for administration of the trust. Parwan 
Singh was directed to build a thakurdwara 
and instal therein an idol of Sri Thakurji. 
In pursuance of these directions Parwan 
Singh constructed a thakurdwara, and 
had the idol duly installed therein. There 
was a litigation in the lifetime of Par- 
war Singh, as a result of which Parwan 
Singh lost a one-anna share, in which 
Muna Kuar, who died in 189l, was held 
to possess only a life interest. Thereafter 
Parwan Singh remained in possession of 
the remaining 8 annas share as manager 
of the trust on behalf of Sri Thakurji. 
Parwan Singh died on February 28, 1923, 
and after his death mutation was effected 
in respect of the aforesaid 8 annas share 
in the name of Sri Thakurji. The Revenue 
Court further orderved.that pending tne 
legal appointment of a sarabarahkar three 
persons Bajrang Singh, Jang Singh and 
Jawala Singh would be responsible for tne 
land revenue. The present suit instituted 
on January 2, 1935, for possession of the 
8 annas share in village Bhoela Kalan 
jointly by two sets of plaintiffs, namely 
plaintifs Nos. 1 to 3, who are the sons 
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-and heirs of Parwan Singh and plaintiffs 
Nos. 4 to 8 who jointly with defendants 
Nos. 7 to13 are the heirs of Musammat 
Muna Kuar. Defendants Nos. 1 and 2 are 
the sons and defendant No. 3 is the 
grandson of the aforesaid Bajrang Singh, 
who had died before the suit, Jang 
Singh had also died before the institution 
of the suit. He had two sons, Jawala 
Singh and Shankar Singh. Jawala Singh 
is defendant No. 4, and Shankar Singh 
also being dead his widow Musammai 
Ram Kuar is defendant No. 5. The idol 
of Sri Thakurji was impleaded as defend- 
ant No. 6. 

The case of the plaintiffs Nos. 1 to3 
was that under the deed of trust, dated 
September 1, 1886, Parwan Singh was the 
absolute owner of the property in suit, 
subject toa charge to maintain the thakur- 
dwara, or atany rate was entitled to the 
surplus after defraying the expenses of the 
thakurdwara. They also claimed the right 
to administer the trust as successors of 
Parwan Singh. It was pleaded in the 
alternative that if the sons of Parwan 
Singh had no right tothe property or to 
administer the trust then the right of 
administering Ihe trust vested on Parwan 
Singh's death in plaintiffs Nos. 4 to 8 
and defendants Nos. 7 to 13 as the heirs 
of Muna Kuar. The plaintiffs, therefore, 
prayed fora decree for possession of the 
property and mesne profits in favour of 
either plaintifis Nos. 1 to 3 or plaintiffs 
ae to 8 jointly with defendants Nos.7 
to 5 

The suit was resisted on various grounds 
which would appear from the issues 
framed in the case which were as fol- 
lows :-~ 

“1. Was Parwan Singh owner of the 

property in suit under Ex. 1 ? 

2 If Parwan Singh was not the 
owner and the deed Ex.-1 created 
a trust, who were the heirs of Muna 
Kuar at the time of the death of 
Parwan Singh? 

3. Had Parwan Singh the power to 
nominate trustees who were to act 
after him; and did he appoint 
plaintifis Nos. 1 to 3 as such trustees ? 

4. Is the claim within time ? 

5, Are the plaintiffs entitled to maintain 
this suit without the appointment of 
e, sarbarahkar ? 

Whether, if in certain contingencies 
the Court decided to appoint a 
sarbarahkar, it should not appoint 
one of the plaintifis or defendants 
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Nos, 7 to 13 tothe office because:— 
(a) of the strained relations bet- 
ween them and Muna Kuar, 
(b) of their being possessed of no 
property cf their own, and 
(c) of their having claimed the trust 
property in thelr own righ’. 
7. Are defendants Nos. 1 to 5 the 
persons entitled to succeed to the 
sarabarahkarship of the trust pro- 
perty for reasous detailed in para. 
94 of defendants’ written statement ? 
8. Is the suit bad as all the heirs of 
Muna Kuar have not been made party 
to it? 
9, Is the suit bad for multifarious- 
ness ? 
10. Is the trust created by Ex. 1 a 
public trust. If so, its effect ? : 
11. Are the plaintiffs entitled to claim 
mesne profits ? if so, for what period ? 
12. To what relief are the plaintiffs 
entitled ?” r 
The learned Civil Judge decided the 
first issue in the negative. On the second 
issue, he found that Tulshi Singh, Ganga 
Singh and Harakh Singh, who were re- 
presented by plaintiffs Ncs. 4 to 8 and de- 
fendants Nos. 7 to 13, were the heirs of 
Muna Kuar at the time of the death of 
Parwan Singh. His finding on issue No. 3 
was that Parwan Singh had no power to 
nominate his successor, though as amatter 
of fact he did nominate plaintiff No. 1 
as his successor. He answered issues 
Nos. 4 and 5 in the affirmative. He did 
not record any definite finding on issue 
No. 6. With reference to it he simply 
remarked that it was not necessary to 
appoint any sarbarahkar or shebait in the 
present case. Issue No. 7 was not pressed, 
his findings on Issues Nos. 8 and 9 were 
in the negative. His finding on Issue 
No. 10 was that although the endowment 
founded by Muna Kuar was one for the 
benefit of the public yet s. 92 of the 
Code of Givil Procedure had no applica- 
tion to the case. On Issue No. 1l, he 
found that the plaintifis were entitled 
to mesne profits only for three years pre- 
ceding the suit. As a result of the above 
findings he passed a decree for posses- 
sion of the propeityin suit in favour of 
plaintifs Nus. 4 to 8 and defendants 
Nos. 7 to 13 jointly. They were also given 
a decree for mesne profits for the years 
but the amount was left for determina- 
tion in the execution department. | 
The plaintiffs Nos. 1 to 3 have submitted 
to the decree of the lower Court, an 
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have not appealed against it. The present 
appeal has been filed only by defendants 
Nos. 1 to 6 and plaintiffs Nos. 4 to 8 
and defendants Nos. 7 to 13 have been 
impleaded as respondents. 

In Gossamee Sree Grezdharreejee v. 
Rumanlalljee Gossamee, 16 I. A. 137 (1) 
it was held by their Lordships of the 
Judicial Committee that according t3 
Hindu Law, when the worship of athakur 
has been founded the shebaitship is vested 
in the heirs of the founder, in default of evi- 
dence that he has disposed of it otherwise, or 
that there has been some usage, course of 
dealing or circumstances to show a different 
mcde of devolution. The learned Counsel 
for the appellants does not question the 
correctness of the law as enunciated above, 
nor does he rely on any usage, course of 
dealing, or circumstances to show a differ- 
ent mode of devolution. He has, however, 
contended that in the present case it 
should be held that Muna Kuar had dis- 
posed of theright of shebaitship either in 
favour of Sheo Din Singh, one of the pre- 
decessors of defendants Nos.1to 5, cr in 
the alternative, in favour of Parwan Sin gh. 
In support of the first branch of this argu- 
ment reliance has been placed on Ex. D-1 
the will dated June 9, 1890, which was 
executed by Muna Kuar in favour of 
Sheo Din Singh. It may be noted that 
this plea formed the subject-matter of 
Issue No.7 which was not pressed in the 
lower Court at the time of ‘arguments. It 
must also fail on its merits. We have 
carefully examined the will Ex. D-1. All 
that it says is that Musammat Muna Kuar 
and her husband had not been on 
good terms with Tulshi Singh, and 
therefore, she gave preference to Sheo 
Din Singh, and bequeathed her 9 annas 
share in all the property of which she was 
in possession as well as the remaining 
. 7T annas share in which she possessed a 
reversionary interest in favour of Sheo Din 
Singh, subject to provisions in favour of one 
Mahipal Singh. She also made mention of 
the deed of trust which had been executed 
by her and stated that Parwan Singh would 
remain in possession of the property assign- 
ed thereunder without any interference. 
It does not contain a single word as regaids 
succession to the right of shebaitship after 
the death of Parwan Singh. It is impos- 
sible to interpret this document as dispos- 
ing of the right of shebaitship in favour of 
Sheo Din Singh or as depriving Tulshi 
9 16 I A 137; 17 O 3; 5Sar, 350; 13 Ind, Jur. 211 
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Singh of that right. Reliance was placed 
on the tamliknama (Ex. 4) in support of 
the second branch of the argument. We 
have no hesitation in agreeing with the 
lower Court that the deed does not confer 
any right on Parwan Singh except tHat 
of a bare trustee. He has been Vested with 
all the powers of management but there 
is no provision in it aboutthe appointment 
of any subsequent trustee. We are, there- 
fore, clearly of opinion that the case is 
governed by the general rule laid down in 
Gossamze Sree Greedharreejee v. Raman- 
laljee Gossamee, 16 I. A. 137 (1) The 
appellants having absolutely failed to show 
that Muna Kuar had made any disposi- 
tion in respect of the vesting of the 
shebaitship after the death of Parwan Singh, 
the lower Court was right in holding that it 
must be deemed to have vested in the 
heirs of Muna Kuar, namely the respondents 
to the appeal. 

Next it was argued that the suit was 
barred by imitation. It is admitted that if 
thesuit is governed by the 12 years’ rule of 
limitation laid down in Art. 124 or Art, 144 
of the Limitation Act, it is within time but 
it is contended that neither of these articles 
is applicable to the case, and that the suit 
should, therefore, be governed by the 
residuary Art. 120. The suit purports to be 
merely a suit for recovery of possession. AS 
such, it would be ex facte governed by 
Art. 144 of the Limitation Act; but assuming 
that in substance it is to be regarded as a 
suit for possession of the office of shebait- 
ship, we are inclined to agree with the 
lower Court that it must be regarded as a 
suit for possession of a hereditary office, 
and as such, governed by the 12 years’ rule 
laid down in Art. 124 of the first schedule 
of the Indian Limitation Act. It appears 
to us that the words “hereditary office” 
have been used in this article in contra- 
distinction to cases where the office is to be 
filled in by nomination. There is no sugges- 
tion that the appointment of a shebait in 
this case was to be made by nomination. 
The right of shebaitship, therefore, in the 
words of their Lordships in Gossamaee Sree 
Greedharrecjee v. Ramanlaljee Gossamee, 
16 J. A. 137 (1) quoted above, vested in the 
heirs of the founder. In this sense, there- 
fore, after the death of Parwan Singh it 
must be regarded as a hereditary office. 
We are supported in this view by the deci- 
sion of a Bench of the Calcutta High Court 
in Jagannath Prasad Gupta v, Runjit Singh, 
I. L. R. 25 Calcutta 354 (2). The following 

(2) 25 O 354, 
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observations made in that case may be 
usefully quoted:— 

“The second ground of appeal, namely that the 
suit so far asthe plaintiff seeksto oust the defendant 
from the office of shebait and to recover possession 
of the endowed properties, should have been held as 
barred under Art 120 of the Sch. II of the Limitation 
Act, is based upon the case of Jagannath Dass v. Bir 
Bhadra Das, 1892 I.L. R. 19 Calcutta 776 (3). But 
that case is quite distinguishable from the present. 
What was held there was that asuit to ousta 


shebait from his office which is not hereditary, and. 


the appointment to which is made by nomination is 
governed by the six years’ rule of limitation under 
Art. 120. In the present case the late shebait 
Rani Ananda Moye, not having appointed her 
successor as provided in the will of the founder, 
Rani Annapurna (Ex. B), and there being no other 
provisions for the appointment of shebait, the manage- 
ment of the endowment must revert to the heirs of 
the founder: see Jai Bansi Kunwar v. Chaterdhari 
Singh, 1570-5 B. L. R. 161; 13 W, R 396; (4) Gossamee 
Sree Greedharreeje v. Ramanlaljee Gossamee, 1889 
L. R.16 I A. 137; L L. R. 17 Calcutta 3 (1), and the 
office of shebait henceforth must be hereditary in 
the founder's family. The limitation applicable to a 
suit for possession of such an office is twelve years 
under Art. 124 and not six years under Art. 120, 
and the suit being brought within twelve years 
from the date when the defendant took up the 
management of the endowed properties is well 
within time.” 

Mr. Wasim on behalf of the appellants 
relied on the decision of the Madras High 
Court in Sri Mahant Paramananda Dass 
Goswami v. Radha Krishna Dass, 97 Ind. 
Cas. 437 (5) in support of his contention that 
the suit was governed by Art. 120. This 
case is quite distinguishable inasmuch as 
the right to the office of the head of a mutt 
- was claimed in that case by nomination and 
could net, therefore, be treated as heredi- 
tary. Weare accordingly of opinion that 
the lower Court is right in holding that 
the present suit is governed by the twelve 
years’ rule of limitation. 

This disposes of all the grounds urged 
on behalt of the appellants. The plaintitis- 
respondents have also filed a ercss objection 
on the question of mesne profits. Their 
contention is that they should be allowed 
mesne profits for the entire period since 
the death of Parwan Singh and not merely 
for the three years preceding the suit. 
The contention is based on s. 10 of the 
Indian Limitation Act. It is argued that 
the positicn of the defendants Nos. 1 to5 
and of their predecessors Bajrang Singh 
and Jang Singh was that of trustees de 
son tort and thal s. 10 of the Limitation Act, 
therefore, applies to the case. That ‘heir 
possession was that of trustees de son tort 

(3) 19 C 776. 


(4)5 BL R181; 13 W R 396, 
ma 97 Ind. Oas. 437; 51 M L J 258; A I R 1926 Mad 
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might be conceded but we feel very doubt- 
ful about the application of s. 10 to the case 
of such trustees. The section deals with 
suits against a person in whom property 
has become vested in trust for any specific 
purpose or against his legal represent- 
atives orassigns. The words just quoted 
clearly show that itis intended to apply to 
express trustees and their representatives 
which a trustee de son tort isnot. The con- 
tention is no doubt supported by the deci- 
sion of the Calcutta High Court in Dhanpat 
Singh Khettry v. Mohesh Nath Tewari, 
24 C. W. N. 752 (6) in which the opinion was 
expressed that a trustee de son tort stands 
in the same positicn as an express trustee, 
but no reasons were given in support of 
the opinion. A contrary opinion was 
expressed by Mukherji, J. in Bihari Lal v. 
Shiva Narain, I. L. R.47 Allahabad 17 at 
page 22 (7) who dissented from the view 
taken in the Calcutta case. e are 
inclined to agree with the opinion of Justice 
Mukerji. The plaintiffs-respondents are not, 
therefore, entitled to mesne profits for more 
than three years. 

The result, therefore, is that the appeal 
as well as the cross-objections must fail 
and we dismiss them both with costs, 

N. Appeal dismissed. 
ne 24 O WN 752; 57 Ind. Cas. 805; Al R 1920 Cal. 


(7) 47 Al7at p 22; 84 Ind. Oas. 631;22 A LJ Etl; 
AIR 1924 All, 841; L R 5 A 697 Civ, 





NAGPUR HIGH COURT 
Second Civil Appeal No. 343 of 1934 
July 30, 1936 
Stonz, CO. J. 
TIKARAM— APPELLANT 
versus 


SANTAN AND OTHERS— RESPONLENTS 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. 1I, Art, 35 Gi)—Applicability—Essentials for— 
Absence of allegation of criminal act or intent— Suit 
is cognizoble by Small Cause Court—-Second appeal 
does not lie~Oivil Procedure Code (Act V of 1808), 
8, 102. 

Before Ait. 35 (ii) Provincial Small Cause Courts 
Act, can be deemed to apply it must be shown and 
alleged not merely that there was a cutting or 
damage done to trees or other objects but that 
it was done with some criminal intent. Where 
there is no allegation of criminal act or intent, 
the suit is cognizable by the Court of Small Cauecs. 
Section 102, Civil Prcecdure Code, applies and no 
second appeal lies. Damodar Jha v, Baldeo Pra- 
sad (1), Raghubar Dayal v, Mulwa (2) and Radha 
Ballabh v. Panch Kari Sil (3), relied on. 

. §.C. A. from the Appellate decree of the 
Court of the Additional District Judge, 


Bilaspur, dated April 11, 1984, in O. A. No. 


1937 


201 of 1933, reversing that of the decree of 
the Court of the Sub-Judge, Second Class, 
Bilaspur, dated November 23, 1933, in C. S. 
No. 577 of 1933. 


Mr. Abdul Razak Khan, for the Appel- 
lants. 

Mr. M. R. Bobde, Respond- 
ents. 

Judgment.—These appeals Nos. 343, 
344, 345 and 346 of 1934, fail on a prelimi- 
nary objection based on s. 102 of the -Civil 
Procedure Code, which provides: 

“No second appeal shall lie in any suit of the 
nature cognizable by Courts of Small Causes, when 
the amount or value of the subject-matter of the 
original suit dzes not exceed five hundred rupees”. 

It isnot contested that that applies al- 
though the case was not tried by the Court 
of Small Causes. It is said that these suits 
could not have been tried in the Court of 
Small Causes in consequence of the opera- 
tion of Art. 35 (ii) of the Provincial Small 
Cause Courts Act which provides: 

“A suit for compensation ........... oss 

(vi) for an act whick is, or save forthe provisions 
of Chap. IV of the Indian Penal Code, would be an 
offence punishable under Chap. XVII of the said 
Code (does not lie in the Court of Small Causes).” 

Itis urged by the appellant that that 
provision applies here so as to make these 
suits not cognizable because there is an 
allegation as follows: 

“Defendants had no right to cut and remove 
the palas trees and thereby to cause unlawfully 
damage to the plaintiff and other co-sharers.” 


It is said that hat comes under ss, 425 
and 426 of the Indian Penal Code, that isto 
say, within Chap. XVII of that Code, which 
provide inter alia:— 

“Whcever with intentto cause, or knowing that 
he is likely to cause, wrongful loss or damage, etc,” 


Itis pointed out, however, that there is 
a long catena of authorities to the effect 
that before Art. 35 (ii) can be deemed to 
apply, it must be shown and alleged not 
merely that there was a cutting for damage 
done io trees or other objects but that it 
was done with some criminal intent. This 
has been held in Damodar Jha v. Baldeo 
Prasad (1), Raghubar Dayal v.Mulwa (2; 
and Radha Ballabh v. Panch Kari Sil (3) 
and in other cases which are referred to 
in the tth edition of Mitra’s book on the 
Provincial Small Cause Courts Act, para. 
149-A at page 162, Here, there is no al- 
legaticn of criminal act or intent. ‘These 
suits were cognizable by the Court of Small 

(1) 9Pat. 569; 127 Ind. Cas. 843; A I R1930 Pat. 
575; Ind. Rul. (1930) Pat. 747; 13 PL T 741. 


(2) 49.4 440; 100 Ind. Cas. 38; 25 ALJ 287;A I R 
1927 All. 288, 


5 GA I R 1928 Cal. 153; 106 Ind. Cag. €59; 46 CL 
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Causes. Section 102 of the Civil Procedure 
Code applies and no second appeal lies. 
The appeals are accordingly dismissed 


with costs. a 
N Appeal dismissed. 
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PATNA HIGH cree ins 

ivil Revision Application No. o 5 
om November os mee 
MoHAMMAD NOOB, J. 

Musammat DULHIN SHYAM SUNDER 
KOER—DEFENDANT— PETITIONER 
versus 

Musammat SHEORACHAN KUER— 


PLAINTIFPF—OPPOSITE PARTY | 

Co-sharers—Partition— Right of compensation on 
exclusive possession— Right, when arises—Absence of 
resistance to exclusive possession—Right, if arises. 

The right to claim compensation 18 confined to 
cases where one co-sharer appropriated the common 
land by excluding and ousting the other co-sharer 
from the enjoyment of his proper share in it; or, in 
other words, where he brought into his own use the 
entire land in defiance of the claim of his co-sharer. 
A co-sharer is not entitled to com pensation where 
the other co-sharer has used the land without op- 
position or resistance from the former. — 

Where in asuit by a co-sharer, against another 
co-sharer for compensation for using and occupying 
lands which were the common property of the per 
ties, the plaintif adduced oral evidence that tie 
defendant's employees being asked to divide the 
produce of her share in the bakasht lands, did not 
doso and demand for partition was mads: 

Held, that the claim for partition of bakasht was 
not a claim for out and out partition of the village. 
What the plaintiff really wanted was that there 
should be such an arrangement between the parties 
that both of them might cultivate their proportionate 
area separately. ‘The village amlas must be held to 
be authorized bo make this arrangement. It was not 
the duty of the plaintiff to follow the defendant 
wherever he might have been in order to obtain his 
right from him. If the amlas of the defendant in 
spite of the demand of the plaintiff cultivated the 
entire area, the defendant would be answerable for 
this act of his agents whereby the plaintiff was 
excluded. Shiva Narain Mahton v. Chandra Sekhar 
Prasad Singh (1) ond Chaya Kishore Chakravarty 

. Biseswar Pal (2) followed, 
oR App. boat an order ofthe Small 


Cause Court Judge, Patna, dated April 8, 
36. , 
P: C. P. Sinha and Baldeo Sahay, 
the Petitioner. | 
a Raj Kishore for Mr. Dasu Sinha, 
“the Opposite Party. , | | 
wa PA application 15 directed 
against a decree of the Small Cause Court 
Judge of Patna ina suit instituted by the 
plaintiff opposite parly for recovery of 
compensation from the petitioner for using 
and occupying lands which are the com- 
mon property of the parties. Various pleas 
were raised by the defendant in bar of the 
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action. The learned Judge has overruled 
most of them and passed a modified decree. 
The defendant has filed this petition for 
revision under s. 25, Provincial Small 
Cause Courts Act. The only point urged 
before me is that onthe fucts of the case 
no decree could be passed. It is contended 
that it ıs open to a co-sharer to bring 
portions of common land in bis own use 
and as long as his user does not amount 
to exclusion or ouster of his cogsharer 
the latter has no right to claim compensa- 
tion or ask for accounts, Reliance is placed 
upon a single Judge decision of this Court 
in Shiva Narain Mahton v. Chandra Sekhar 
Prasad Singh (1). This decision is based 
upon a decision of the Calcutta High Court 
in Chandra Kishore Chakravarty v. Bises 
war Pal (2) in which Page, J. explained 
some of the decisions of the Privy Council, 
e. ga Watson & Co.v. Ram Chund Dutt 
(3) Robert Watson & Co, Ltd. v. Ram 
Chund Dutt (4) and Midnapore Zamindari 
Co. Lid. v. Naresh Narayan Roy (5). In 
the last-mentioned case their Lordships of 
the Judicial Committee have observed: 

“Where lands in India are so held in common by 
co-sharers, each co-sharer is entitled to cultivate in 
his own interests in a proper and husband-like 
manner any part of the lands which is not being 
cultivated by another of his co-sharers, but he is 
liable to pay to his co-sharers compensation in res- 
pect of such exclusive use of the lands. Such an 
exclusive use of lands held in common by a co- 
sharer is not an ouster of his co-sharesfrom their 
proprietary right as co-sharers in the lands." 

In Chandra Kishore Chakravarty v. 
Biseswar Pal (2) the Calcutta High Court 
held that the right to claim compensation 
is confined to cases where one co-sharer 
appropriated the common land by excluding 
and ousting the other co-sharer from the 
enjoyment of his proper share in it; or, in 
other words, where he brought into his 
own use the entire land in defiance of the 
claim of his co-sharer. This view was 
adopted by the learned Judge of this Court 
in Shiva Narain Mahton v. Chandra Sekhar 
Prasad Singh (1). The attention of the 
learned Judge in the Court below was 
drawn to the various decisions above referr 
ed to, but he held that in this particular 
case the appropriation of the entire land 

pa IR 1933 Pat, 616; 150 Ind. Cas, 251: 6 R P 


28. 
(2) 55 C 396: 109 Ind, Cas. 747; AIR 19 al. 
AH OW N 291, ern 
(3) 18 C 10; 17 1 A 110; 5 Sar. 535 (P 0); 
(4) 23 C 799. 
(5) 290 W N 34; 80 Ind. Cas. 827; A IR 1924 
C 144, 51 IA 293; 51 O 631; 26 Bom. LR 851; 47 
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by the defendant was in defiance of the 
right of the plaintiff and in spite of her. 
James, J. in the Patna case held thata 
co-sharer is not entitled to compensation 
where the other co-sharer has used the 
land without opposilion or resistance from 
the former. In this casethe learned Judge 
in ithe Court below says as follows: 

“There is oral evidence on behalf of the plaintiff 
to the effect that in the month of Poos 1337 Fash 
on her behalf the employees of the defendant were 
asked to divide produce of her share in the bakasht 
lands, but that was not done, and in those cir- 
cumstances demand for partition of the plaintiff's 
one anna share in the bakasht land was made in 
the month of Jeth or Asarh 1337 Fasli. I accept 
that evidence as correct. In view of that position 
and my finding on point No 4, in my opinion 
the defendant since Asarh 1337 Fasli held posses- 
sion over the bakasht lands in defiance of plain- 
tiff's claim thereto and to her exclusion from the 
same.” 


In view ofthis finding there is no merit 
in the contention of the petitioner. It was, 
however, argued on his behalf that this 
finding is not supported by the evidence 
on the record, because the oral evidence 
shows that the demand for partition was 
made from the amlas of the defendant and 
not from the defendant, and that the amlas 
were not in a posilicon to accede to the 
claim for partition made by the plaintiff 
and therefore there was no resistance to 
the claim of the plaintiff by the defendant. 
In my opinion, the claim for partition of 
bakasht was not a claim for out and out 
partition of the village. What ithe plaintiff 
really wanted, and which has been held 
to be a fact by the Court below, was that 
there should be such an arrangement be- 
tween the parties that both of them might 
cultivate their proportionate area separately. 
The village amlas must be held to 
be authorized to make this arrangement. 
It was not the duty of the plaintiff to 
follow the defendant wherever he might 
have been in order to obtain his right 
from him. If the amlas of the defendant 
in spite of the demand of the plaintiff 
cultivated the entire area, the defendant 
is answerable for this act of his agents 
whereby the plaintiff was excluded. I 
reject this application with costs: hearing 
fee one gold mohur. 

N. Application dismissed. 
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BOMBAY HIGH COURT 
Civil Application No. 88 of 1936 
October 13, 1936 
BROOMFIELD AND Sen, JJ. 
APPA TRIMBAK DESHPANDE AND 
ANOTHER—APPLICANTS 


versus 
VAMAN GOVIND DESHPANDE AND 
OTHERS—OPPOSITE PARTIES 

Civil Procedure Code (Act V of 1908), s. 110— 
Valuation of suit for partition — Subject-matter less 
than Rs 10,000—Decree in favour of plaintiff and 
defendant brother — Decree reversed— Plaintiff and 
defendant brother applying for permission. to appeal 
to Privy Council—Leave, if can be granted. 

A suit wasbrought by the plaintiff to recover 
his one-sixth share in certain properties by partition. 
Valuation of the subject-matter was Rs. 5,°00. The 
trial Court allowed the suit and provided in its 
decree that defendant No. 4, a brother of the plaintiff, 
should also recover his one-sixth share, with mesne 
profits equal to those which the plaintiff would get 
on payment of the necessary stamp duty. On appeal 
by defendants Nos.1 to 3, the decree was reversed; 
plaintiff and defendant No. 4 filed an application 
for leave to appeal to Privy Council: 

Held, that for determining the value under 
s. 110, Civil Procedure Code, the decree is to be 
looked atas it affects the interests ofthe party (or 
parties) prejudiced by it and it would appear that 
the decree of the Sigh Court had affected the 
interests of both the applicants, viz., the plaintiff 
and defendant No. 4, and that the decree of the 
High Court did involve a question respecting pro- 
perty of the value of Rs. 10,000 or upwards. 
“Though the share of defendant No. 4 was only 
involved indirectly, but for the purpose of para. 2 
of s. 110 that was sufficient. De Siluav. De Silva 
(2), relied on. Lakshman Bhatkar v. Babaji Bhatkar 
(1), explained. : 

App. for leave to appeal to His 
Majesty in Privy Council. | 

Mr. B.G. Rao, for the Applicants, 

Messrs. G. N. Thakor, P. B. Gajendragad- 
kar and S. G. Patwardhan, for the Opposite 


Parties. 

Broomfield, J—This isan application 
for leave to appeal to the Privy Council. 
It was a case which involved several diffi- 
cult questions of Jaw and this Court dis- 
agreed with the trial Court and dismissed 
the plaintiff's suit. There has been some 
argument, however, on the question whether 
the value of the subject-matter within the 
meaning of s. 110, Oivil Procedure Code, 
is ten thousand rupees or upwards. The 
suit was brought by the plaintiff to recover 
his one-sixth share in certain properties 
by partition. The trial Court allowed the 
suit and provided in its decree that defend- 
ant No. 4, a brother of the plaintiff, should 
also recover his one-sixth share, with mesne 
profits equal to those which the plaintiff 
would get on payment of the necessary 
stamp duty. The plaintiff valued his claim 
at Rs. 5,410 for court-fees and Rs, 5,500 for 
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jurisdiction. There was an appeal to this 
Court by defendants Nos. 1 to 3. They 
valued the appeal at Rs. 4,279 for court-fee 
and Rs. 5,500 for jurisdiction. Thus both 
in the trial Court and in the appeal the 
value of the subject-matter was stated to 
be less than Rs. 10.000. But Mr. Rao who 
appears for the applicants (plaintiff and 
defendant No. 4) contends that as the de- 
cree of this Court dismissing the suit and 
setting aside the trial Courts decree has 
the effect of depriving defemdant No 4 of 
his share also, the value of the subject- 
matter is really twice Rs. 5,500, that is, 
Rs. 11,000. 

Mr. Thakor, who appears to oppose the 
application for leave argues that in a parti- 
tion suit the value of the subject: matter is 
the value of the share claimed by the plaint- 
iff and not the value of the whole prop- 
erty. He relies on Lakshman Bhatkar v. 
Babaji Bhatkar (1) and De Silva v. De 
Silva (2). In the former case it was held 
that what prime facie determines the julis- 
diction of a Court is the claim, or subject- 
matter of the claim, as estimated by the 
plaintiff, and that the subject-matter ofa 
claim is the supecific thing sought by the 
plaintiff. So,in a partition suit, where the 
plaintiff seeks for a division and separate 
Possession of his share in joint property, 
it is the share so claimed which is the 
subject-matter of the claim, and not the 
whole of the joint property which is sought 
to be divided. In the latter case, it was 
held that to determine the value prescribed 
by s. 596, Civil Procedure Code (which cor- 
responds to the present s. 110}, the decree 
isto be looked at, as it affects the interests 
of the party prejudiced by it. Where the 
detriment to the party seeking relief is 
estimated at less than Rs. 10,000 the value 
of the matter in dispute in appeal is not of 
the prescribed value, the decree itself does 
not involve any claim or questi-n to or res- 
pecting property of tbe prescribed value, 
and the case does not fulfil the require- 
ments of s. 596 of the Code. 

In neither of these cases, however, was 
there any order made in favour of a party 
Applying the 
principle laid down in the latter of the 
two cases, viz, that the decree is to be 
looked atas it affects the interesis of the 
party (or parties) prejudiced by it, it would 
appear that the decree of this Court has 
affected the interests of both the appli- 
cants, viz. the plaintiff and defendant No. 4, 


(1) 8 Bom, 31. 
(2) 6 Bom. LR 408. 
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and that the decree of this Court does 
involve a question respecting property of 
the value of Rs. 10,000 or upwards. It is 
true that the share of defendant No. 4 is 
only involved indirectly, but for the pur- 
pose of para. 2 of s. 110 that is sufficient. 
We certify, therefore, that the decree of this 
Court in the appeal involves a question res- 
pecting property of the value of Rs. 10,000 
or upwards. That being so, the applicants 
are entitled to leave irrespective of the 
question whether there is a substantial 
question of law because this Court revers- 
ed the decree of the trial Court. -We may 
say, however, that there are substantial 
questions of law also involved. We grant 
leave accordingly. Costs will be costs in 
the appeal. 


D Leave granted. 


OUDH CHIEF COURT. 
Execution of Decree Appeal No. 10 of 1935 
April 12, 1937 
Srivastava, C. J. anp Smita, J. 
BACHCHU SINGH—Osrector— 
APPELLANT 


VETSUS 
RADHE LALL AND ANOTHER — 


DECREE-HOLDERS—REEPONDENTS 

Limitation Act (IX of 1808), Sch. I, Art. 182 (5) 
—Eaxpl. I, if applies to case of sureties—Scope of 
the Explanation—Application for execution made 
against surety—Whether step-in-aid, 

Explanation Iof Art, 182, Limitation Act, cannot 
be made applicable to a case where certain persons 
have made themselves liable for the decretal amount 
as sureties after the passing of the decree. The expla- 
nation contemplates only cases in which a decree has 
been passed either jointly or severally in favour of 
or against more persons than one. 

Applications for execution made against the sure- 
ty of the judgment-debtor under a compromise decree 
are applications made in accordance with law to the 
proper Court for execution of the decree, or to 
take some step-in-aid of execution of the decree 
and are sufficient to save limitation. It is not 
right to use Explanaticn I of Art. 182 so as to 
restrict the application of the article when the case 
happens to be fully covered by its terms. Muham- 
mad Hafiz v. Mohamed Ibrahim \2) and Badar-ud-Din 
Mahamed Hafiz (3), referred to. 


Ex. D. A. against the order of the District 
Judge, Gonda, dated November 28, 1935, 
confirming that of the Subordinate Judge, 
Bahraich, dated July 6, 1935. 

Mr. Suraj Narain, for the Appellant. 

My. B. K. Dhaon, for the Respondents. 

Judgment.—This is a second appeal by 
the judgment-debtor. The facts of the 
case are that on April 21, 1925, the decree- 
holders-respondents obtained a decree 
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against the judgment-debtor appellant. 
The decree-holders applied for execution 
on April 80, 1925. In the course of the exe- 
cution proceedings a compremise was 
arrived at between the decree-holders and 
the judgment-debtor on October 6, 1925. 
The terms of the compromise were that the 
judgment-debtor undertook to puy the 
decretal amount within twenty days, and 
in case of his failure to do so, the decree- 
holders were empowered to realise 
Rs. 2,000 from one Muneshwar Singh and 
Rs. 495 from one Bindra Singh, who stood 
sureties fur the judgment-debtor for the 
amount above-mentioned. Both Munesh- 
war Singh and Bindra Singh are signa- 
tories tothe compromise. It appears that 
the judgment-debtor failed to pay the 
decretal amount within the prescribed time, 
and the decree-holders made several appli- 
cations for execution of the’ decree against 
Muneshwar Singh. The last of these ap- 
plications was made on April 29,1930. It 
was consigned to records on August 23, 
1932. On October 10, 1934, the decree- 
holders made an application for execution 
against the judgment-debtor. The ap- 
plication was opposed by him on the 
ground of limitation. Both the lower Courts 
have disallowed the objection, and held 
that limitation against the judgment-dehbtor 
was saved by the proceedings in execution 
taken by the decree-holders against the 
surely; Muneshwar Singh. Dissatisfied with 
these orders the judgment-debtor has 
come to this Court in second appeal. 

The determination of the question rests 
onthe proper interpretation to be placed 
onthe provisions of Art. 182 of the Indian 
Limitation Act. In Shyam Lall v. Nasir-ud- 
Din, 100. W. N.571 (1) one of us, who 
was a party to that decision observed that 
when this article was drafted the case of 
an application for executicn against a 
surety dces not seem to have been present 
before the mind of the legislature. The 
question, therefore, is not altogether free 
from difficulty. We are, however, of opin- 
ion that Ixpl. I, Art. 182, cannot be made 
applicable to a case like the present where 
certain persons have made themselves 
liable for the decretal amount as sureties 
after the passing of the decree. The ex- 
planation contemplates only cases in which 
a decree has been passed either jointly or 
severally in favour of or against more per- 
sons than one. itis no dcubt true that 
s. 145 of the Code of Civil Procedure entitles 

(1) 10 O W N 571; 143 Ind. Cas. 808; AIR 1333 
Oudh 209; Ind. Rul. (1933; Oudh 199; 8 Luck. 427, 
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the decree-holder to execute the decree 
against the sureties, but that cannot make 
the sureties joint judgment-debtlors, if they 
were not parties to the decree at the time 
when it was passed. The next question is 
whether the case can be brought within 
the four corners of cl. (5) of the Article In 
other words, the question is whether the 
applicaticns for execution which were 
made against the surety Muneshwar 
Singh were applications made in accordance 
with law to the proper Court for execution 
of the decree, or to take some step-in-aid 
of execution of the decree. We have no 
doubt that only one answer is possible to 
this question, and that in the affirmative. 
In fact the learned Counsel for the appel- 
lant has not denied thatthe applications 
made against the surety were applications 
made in accordance with law to the pro- 
per Court for execution of the decree. He, 
however, contends that the terms of cl. 5 
have no application to cases in which the 
Fxpl. I is inapplicable. In other words, 
the argument is that on a correct interpre- 
tation of cl.5 the only cases in which an 
application referred toin that clause can 
be used to save limitation against some 
person other than the person against whom 
the application is made are the cases re- 
ferred to in the second part of the explana- 
tion. The argument is not without force. 
It appears repugnant to make an act 
directed against one person effective for 
the purpose of .saving limitation against 
another persun who was no party to it, 
but it cannot be gainsaid that the judg- 
ment-debtor appellant was primarily liable 
for payment of the decree. The proceed- 
ings taken by the deeree-holder for reali- 
zation of part of the decre al debt from the 
surety Muneshwar Singh were clearly pro- 
ceedings in furtherance of tke decree. 
The judgment debtor would have had the 
benefit in execution proceedings of any 
money realised by the decree-holder from 
the surety. In the ci:cumstances there 
can be no doubt that the applications made 
by the decree-holder against Muneshwar 
Singh from time to time were steps-in- aid 
of execution of the decree. The case, there- 
fore, is literally covered by the terms of 
el. 5. The provisions of Expl. I are after 
all merely explanatory of the substantive 
provisions of the article. In the circums- 
tances we think that it would not be right 
to usethe explanation so as to restrict 
the application of the article when the case 
happens to he fully covered by ils terms. In 
a Similar case a Bench of the Allahabad 
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High Court in Muhammad Hafiz v. Muham- 
mad Ibrahim, I. L. R. 43 All. 152 (2), held 
that an application asking the proper 
Court to execute the entire decree by the 
arrest of the person of a surety who had 
made himself liable for the satisfaction of 
the decree amounts to asking the execu- 
tion Court to take a step-in-aid of the 
execution of the decree as against the 
principal whose liability the surety had 
taken upon himself, within the meaning of 
cl.5 of Art. 182 of the First Schedule of the 
Indian Limitation Act. din another case, 
Badar-ud-Din v. Mohammad Hafiz, I. L. R. 
44 All. 743 (3), a Bench of the same 


Court contented themselves by stat- 
ing the position in the form 
of a dilemma. They observed that if 


the effect of s. 145 was to make the decree 
in acase like the present equivalent to a 
decree passed jointly against the original: 
judgment-debtor and tbe surety, then the 
case is covered by the closing words of 
Expl. I to Art. 182 of the Schedule. On the 
other hand if s. 145 has not that effect, then 
the words of Expl. I aforesaid have no ap- 
plication whatsoever toa cage like the one 
now before us and must altogether be ex- 
cluded from consideration. In that case 
we are driven back to the words of cl. (5) 
of Art. 182, itself. These cases so far as 
they go support our view. We are, there- 
fore, of opini.n that the lower Courts 
have rightly held that limitation against 
the judgment-debtor was saved by the 
applications made against the surety under 
el. (5) of Art. 182. We accordingly dis- 
miss the appeal with costs. 


As Appeal dismissed. 9 
(2) 43 A 152; 58 Ind. Cas. 794; 18 A L J 988; 2 U P 
L R(4)376; A I R 1921 All. 291. 

(3) 44 A 743; 77 Ind. Cas. 129; A IR 1922 Al, 481; 
20 ALJ 726. 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 2 of 1935 
October 20, 1936 


Boss, J. 
OHETANLAL AND ANOTAER——P LAINTIFPS 
— APPELLANTS 
versus 
LALJI AND otaHers—Daregnpants— 
RESPONDENTS 
Civil Procedure Code 1Act V of 1908), 0. XXI, 
r. 68—Limitation Act (IK of 190%), Sch. I, Art, 11— 
Applicability—Ordery must be under r, 63 and in 
clear terms—Order ambiguous—Construction of, in 
favour of plaintiff—Practice—New plea—Question 
relating to jurisdiction—If can be raised at any stage. 
Any order under O. XXI, r. 63, Oivil Procedure 
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Code, attracts the limited period of limitation men- 
tioned in Art. 11 of the Limitation Act, whether it 
ig passed under any of the preceding rules or not but 
that pre-supposes an order under that’Rule. 

The ordinary rule of law is that a party who is 
aggrieved by the attachment and sale of his pro- 
perty has a longer period of limitation within which 
to sue than that prescribed under Art. 1], Limita- 
tion Act. Article 11 is an exception to the general 
law and curtails the plaintiff's rights very consider- 
ably. Consequently, if an order under O. XXI, r. 63, 
is intended to operate to the prejudice of any person, 
it should be couched in clear and unambiguous 
terms, so that there can be no misapprehension as 
to exactly what is meant. When an order is made 
in an ambiguous way, it should be construed in 
favour of the party against whom it is made. 

The order in question was “the application is sum- 
marily rejected as the execution has already heen 
transferred to the Collector. Applicant's cost Re, 1, 
Non-applicant’s costs nil :” 

Held, that the arder was ambiguous, and that, 
therefore, it should be construed in favour of the 
plaintiffs as one in which the Gourt rejects, not 
dismisses, the application, because it considered it 
had no jurisdiction to entertain it; | 

Held, further, that the Court had jurisdiction to 
award costs at that stage even though it decided 
that the application could not be entertained by it 
and from this fact it did not follow that the appli- 
cation had been entertained. : 

Under O. XXI, r. 58, the Court is given jurisdic- 
tion to decline to make an investigation if it con- 
siders the objection was designedly or unnecessarjly 
delayed. Therefore, simple delay isnot enough. If 
the intention is to reject an objection on this 
ground it must be conveyed to the objector in clear 
and unmistakable terms before his rights of suit 
under the ordinary limitation can be curtailed 

Where the matter relates to jurisdiction and goes 
to the foundation of the plaintiffs’ rights, the Court 
is entitled to entertain it at any stage, the only 
consequence of the plaintiffs’ not having raised it 
in the lower Court being that they should be muleted 


in costs. 


S. ©. A. from the appellate decree of the 
Court of the District Judge, Raipur, dated 
November 20, 1934,in Civil Appeal No. 
99-A of 1934, confirming that of the Court 
of the Sub-Judge, Second Class, Drug, dated 
April 23, 1934, in Civil Suit No. 12 of 1933. 


Mr. D. N. Choudhury, R. B.,for the Ap- 


pellant. 
Mr. A. Razak, for Respondents Nos. 
3, 4, 5 and 9, 


Judgment.— The suit is for a declara» 
tion that the property in suit, belongs to the 
plaintiffe and that the defendants Nos, 3—6 
who hold a decree against the first two 
defendants are not entitled to prceceed 
against them in execution of their decree. 
The plaintiffs raised an objection in the 
course of the execnticn proceedings and 
their application was rejected. The ques- 
tion in this appeal is whether the present 
suit js beyond time as it is filed more than 
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one year after the order rejecting that ap- 
plication. $ 

The order is dated November 7, 1931, and 
is contained in Ex. P-4. It isin the follow- 
ing terms: i 

“The application is summarily rejected as the 
execution has already been transferred to the Col- 
ae Applicants cost Re. 1, Non-applicant's costs 
Tb. 

The whole question turns upon the con- 
struction of this crder. There isa large 
body of authority for the view that any order 
under O. XXI, r. 63, attracts the limited 
period of limitation mentioned in Art. 11 
of the Indian Limitation Act, whether it is 
passed under any of the preceding rules 
or not. With that view Iam in respectful 
agreement butit presupposes an order 
under that rule, and the whole question be- 
fore me is whether this is such an order or 
not. 

I confess the order is ambiguous one 
and can be construed either as a refusal to 
exercise jurisdiction on the ground that the 
execution proceedings had already been 
transferred to the Collector, as well as an 
order declining to interfere because the 
application had been unduly delayed. On 
the one hand the order as to costs and the 
reason given appear to indicate that 
the learned Judge thought the application 
had been filed late, and onthe other his 
rejection indicates that he considered that 
he had no jurisdiction to entertain the ap- 
plication because the proceedings had been 
transferred to the Collector. 

In my opinion when an order is made in 
this ambiguous way it should be construed 
in favour of the party against whom ib is 
made. The ordinary rule of law is that a 
party who is aggrieved by the attachment 
and sale of his property has a longer 
period of limitation within which to sue 
then that prescribed under Art. 11. Arti- 
cle 11 is an exception to the general law 
and curtails the plaintiffs’ right very con- 
siderably. Consequently ifan order under 
0. XXI, r. 63, is intended to operate to the 
prejudice of any person, it should be 
couched in clear and unambiguous terms, 
sothat there can te no misapprehension 
as to exactly what is meant. Therefore, in 
view of this ambiguity I construe the order 
in favour of the plaintiffs as one in which 
the Court rejects, not dismisses, the appli- 
cation, because it considered it had no 
jurisdiction to entertain it. 

Ifan application is rejected on that ground 
then it cannot have been rejected under 
O. XXI, r. 63, for thereis then a refusal to 
entertain the application at alland conse- 
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quently a refusal to pass an order under 
that rule. 

With respect tothe argument that the 
order about costs indicates that the ap- 
plication had been entertained, I do not 
think that follows. The Court had juris- 
diction to award costs at that stage even 
though it decided that the application 
could not be entertained by it. A curious 
thing about the order is that the applicant 
ner been awarded costs and not the other 
side. 

Apart from that if the order was intended 
to be one rejecting the application on the 
ground of undue delay as has been argued 
before me, then that fact in itself is not 
enough. Under O. XXI, r. 58, the Court 
is given jurisdiction to decline to make an 
investigation if it considers the objection 
was designedly or unnecessarily delayed. 
Therefore, Simple delay is not enough. In 
the present case it is impossible to deter- 
mine whether the learned Judge consider- 
ed the application bad been designedly 
or unnecessarily delayed, or either, for the 
order furnishes no clue, Asl have said, 
if the intentionis to reject an objection 
on this ground it must be conveyed to the 
objector in clear and unmistakeable terms 
befoie his rights of suit under the ordi- 
nary limitalion can be curtailed. 

It is unnecessary fer me to decide the 
other question as to whether the objection 
was made on behalf of both the plaintiffs or 
one only. 

The present objection was not raised 
in the lower Courts and itis argued that 
the parties were not under any misappre- 
hension as to what is meant by the order. 
The question before me is a pure question 
of law relatingto the construction of the 
order and though the objection to the judg- 
ments of the lower Courts was nob couch- 
ed in these terms, there was the objection 
about limitation. In any case since the 
matter relates to jurisdiction and goes to 
the foundation of the plaintiffs’ rights and 
the Court’s powers, I am entitled to en- 
tertain it at any stage and the only conse- 
quence of the plaintiffs’ not having raised 
it in the lower Court is that they should 
be mulcted in costs. 

The orders of the lower Courts are set 
aside and I direct the suit now to proceed 
according tolaw, but as the ground on 
which the appellants now succeed was not 
taken in the lower Courts, there will be no 
order as to costs. Each party will bear his 
own costs throughout. The suit will be 
Te-admitted under its original number as 
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Civil Procedure. 
D, Case remanded. 
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OUDH CHIEF COURT. 
Second Uivil Appeal No. 176 of 1935 
April 13, 1937 
SRIVASTAVA, O. J. 
AUDHESH SINGH AND OTKERS— 
PLAINTIFFA— APPELLANTS 
VETSUS 
Musammat SIRTAJI KUAR AND OTAERS— 

DEFENDANTS— RESPONDENTS 
Family arrangement—Essentials of — Arrangement 
neither bona fide nor putting an end to controversy— 
Party vitally concerned in dispute not party to com- 
promise—Arrangement, tf valid family arrangement 
Transaction not satisfying requirements of family 
settlement- No question of recognition of pre-enisting 
right—Whether can be enforced for want of registra- 

tion. h h 

The essence of a family arrangement lies in an 
adjustment of conflicting claims bona fide made and 
recognised on both sides with the object of putting 
an endtoa controversy. Where the arrangement 
entered into is neither bona fide nor does it put an 
end tothe controversy and a person who was vitally 
concerned in the dispute and claimed exclusive right 
to the property is not a party to the compromise, the 
settlement cannot in any sense be regarded as final. 
The agreement does not satisfy the essentials of 
a family arrangement. Mahabir v. Dwarika (1), 

referred to. A 
Where a document is a record of a family arrange- 
ment, it is not liable to ecmpulsory registration 
because it is based upon a recognition ofa pre- 
existing right. Where there can be no question of 
recognition of any pre-existing rights, nor does the 
transaction satiefy the necessary requirements of a 
family settlement, it cannot be enforced for want of 
registration. Bhagat v. Madho Prasad (2), referred 


to, 

S. C. A. against an order of the Subordi- 
nate Judge of Sultanpur, dated February 
23, 1935. 

Mr. M, Wasim, for the Appellants. 

Messrs. Ali Zaheer and Ghulam Hassan, 
for the Respondents. 


Judgment.—This is a second appeal by 
bhe plaintiffs who have been unsuccessful 
in both the lower Courts. The facts of the 
case are that one Beni Madho Singh died 
leaving a widow Bhagwant Kuar who suc- 
ceeded to his property as a Hindu widow. 
On March 29, 1927, she executed a deed of 
gift in respect of a portion of the property 
which she had inherited from her husband 
in favour of Audhesh Singh, plaintiff No. 1, 
who was the son of her deceased daughter 
Sarju Dei. Shortly after this, on May 31, 
1927, she executed a will bequeathing also 
the rest of her husband's property to the 
same Audhesh Singh. Audhesh Singh 
made an application for mutation on the 
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basis of the deed of gift, dated March 29, 
1927. During the pendency of the applica- 
tion Bhagwant Kuar died and then Audhesh 
Singh made an application for mutation on 
foot of the will, dated May 31, 1927. There- 
upon a number of persons who were col- 
lateral relations of Beni Madho Singh filed 
objections. Two of these objectors were 
Kandhai Singh, father of defendant No. 2, 
and grandfather of defendants Nos. 3 and 
4 and Pirthi Singh, husband of defendant 
No. 1, the nearest collaterals of Beni Madho 
Singh. The other objectors were Kalap 
Nath Singh, plaintiff No. 2. Suraj Nath 
Singh, plaintiff No. 3, Ram Naresh, defen- 
dant No. 8, Hakim Singh, defendant No. 5, 
and Kumdar Bahadur Singh, defendant 
No. 4, who were all remote collaterals. In 
the course of mutation proceedings a com- 
promise was arrived at between Audhesh 
Singh and all the aforesaid objectors with 
the exception of Kandhai Singh. The 
terms of this compromise were reduced to 
writing and embodied in an application 
dated July 16, 1928 (Ex. 7), which was pre- 
sented to the mutation Court. The sub- 
stance of the compromise was that in case 
all or any of the parties to the agreement 
were found entitled to the property in dis- 
pute then they will divide the property 
amongst themselves, in accordance with 
the share as specified in the agreement. 
The Revenue Courts ultimately held that 
Pirthi Singh and Kandhai Singh, the near- 
est collaterals of Beni Madho Singh were 
alone entitled to mutation and ordered 
mutation in their favour in equal shares. 
They refused to give effect tothe compro- 
mise Ex. 7 in the mutation proceedings. 

The present suit was instituted by the 
plaintiffs to enforce the compromise Ex. 7, 
dated July 16, 1928, against the representa- 
tives of Pirthi Singh and Kandhai Singh 
who had died before the institution of the 
suit. Subsequently the plaintiffs abandoned 
their claim against the representatives of 
Kandhai Singh who was no party to the 
agreement x-7 and confined their claim 
to the share of Pirthi Singh who was a 
party tothe compromise. Their case is that 
the aforesaid compromise constitutes a 
family settlement which is binding on the 
parties and should he enforced as such. 
Both the lower Courts have dismissed the 
claim holding that the agreement in ques- 
tion could not be regarded as a family 
settlement and that it could not be given 
effect to because it had not been re- 
gistered. 

Lam of opinion that the decision of the 
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Courts below is correct and must be up- 
held. As already stated Kandhai Singh 
was no party to the settlement in question. 
It isto be noted that he was admittedly 
one of the nearest reversioners. It is also 
not disputed that he was the principal con- 
testing claimant in the mutation Court. He, 
in common with the other collaterals, denied 
the right of Audhesh Singh on the ground 
that daughters and their sons were exclud- 
ed from inheritance by family custom and 
that the widow had no right to make a 
transfer which would be effective after her 
death. He further denied the right of 
Pirthi Singh who was related to Beni 
Madho Singh in the same degree as himself 
on the ground that Pirthi Singh was not 
the legitimate son of his father. As re- 
gards the other collaterals who were to get 
a share under the terms of Ex. 7, they were 
admittedly remote collaterals and had no 
right under the Hindu Law to any share 
in the presence of the nearest collaterals 
Kandhai Singh and Pirthi Singh. Thus 
there can be no doubt that Kandhai Singh 
who was vitally concerned in the dispute 
and claimed exclusive right to the prop- 
erty not being a party to the compromise 
the settlement cannot in any sense be re- 
garded as final. It is also clear that in so 
far as it relates to the shares given to the 
remote collaterals, it cannot be regarded as 
an agreement in recognition of any an- 
tecedent rights. The bare narration of the 
facts of the case as stated above shows 
clearly that if was merely an agreement 
between some of the disputants in the 
mutation Court to share the spoils or the 
benefits of the litigation amongst them- 
selves in specified shares in case any of 
them was successful against Kandhai 
Singh. In the circumstances it appears to 
me that itlacks also the qualification of 
being a bona fide settlement. In Mahabir 
v. Dwarika, I. L. Rẹ, 2 Luck. 662 (1), it 
was held that the essence of a family ar- 
rangement lies in an adjustment of con- 
flicting claims bona fide made and re- 
cognised on both sides with the object of 
putting an end to a controversy. The ar- 
rangement in the present case was neither 
bona fide nor did it put an end to the con- 
troversy. It is trae that it is not essential 
that all members of the family need be a 
party toa family settlement. But in the 
present case the situation was such that 
Kandhai Singh was a necessary party and 


a 2 Luck. 662; 103 Ind. Cas. 757; 40 WN 
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there could be no final adjustment of the 
dispute in his absence. 

In Bhagat v. Madho Prasad, 1) O. W. N. 
1071 (2), to which one of us was a 
party it was held that where a document is 
a record of a family arrangement it is not 
liable to compulsory registration because 
itis based upon a recognition of a pre- 
existing right. Inthe present case there 
can be no question of recognition of any 
pre-existing rights, nor does the transac- 
tion satisfy the necessary requirements of a 
family settlement. It cannot, therefore, be 
enforced for want of registration. 

The result, therefore, is that the appeal 
fails and is dismissed with cosis. 

Appeal dismissed. 


N. 
(2)110 WN 1071; 151 Ind. Cas. 452;7 RO 127: 
AIR 1934 Oudh 462; 1934 O L R 745; 10 Luck, 203. 
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PATNA HIGH COURT 
Civil Appeal No. 1143 of 1933 
November 18, 1936 
DHAVLE AND VARMA, Jd. 
RAMCHANDRA BHAGAT AND oTRERS— 
i DEFENDANTS—A PPELLANTS 
versus 
Lala JAGDESHWARI PRASAD AND CTHERS 
~—PLAINTIFFS AND OTHERS— DEFENDANTS — 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 19, 24— 
Interest devised to devolve on B on death of wife—B's 
death during wifes lifetime—Sale by B of interest 
curing wife's lifetime—Sale, if affects reversionary 
rights. 

By a taksimnama executed by a husband, it was 
provided that the property shall devolve on his 
nephew B orhis legal heir, and later the deed pro~ 
vided that “B aforesaid, or his legal heir, shall, as 
absolute owner, generation after generation, remam 
in possession .... of all the properties ... . in 
the possessicn of my wife J, which he will get on her 
death,” During J’s lifetime, B sold the widow's pro- 
perty and died during her lifetime. In a suit by 
the reversioner for possession of the property: 

Held, that the interest created in favour of B 
was only a contingent interest which came to an 
end on his death, and the sale effected by him dur- 
ing J's lifetime did not, therefore, affect the right 
of the reversioner after the death of the widow. 


C.A. from appellate decree of the Dis- 
trict Judge, Darbhanga, dated July 5, 1933. 

Messrs. Sultan Ahmad, Murari Prasad 
and Rameswar Misra, for the Appellants. 

Messrs, A. B. Mukherji, H. P. Sinha and 
Akhoury Chandra Sekhar Sinha, for the 
Respondents. 


Dhavie,J—This is an appeal by the 
defendants first party in a suit for reco- 
very of possession of certain properties 
that were given to one Musammat Jaiwanti 


RAMOHANDRA BIAGAT v. JAGDHSIWARI Paagad (PAT.) 


605 
Kuar fora life estate under a taksimnama 
executed in 1870 by her husband Bajrangi 
Sahay. Jaiwanti Kuar died in June 1924, 
and the claim of the principal plaintiff 
was that upon that event he was entitled 
to the properties under the taksimnema. 
The defence (so faras is material in the 
appeal) was that this property, a share of 
two annas 13 gandas oddin Khochkipur, 
old Tauzi No, 2508, had been prrchased 
in execution of a mortgage decree obtain- 
ed by a predecessor-in title of the defen- 
dants first party in a suit to which Jwala 
Prasad (father of the principal plaintiff) 
and Chandrika Prasad (brother of Jwala 
Prasad) were parties; and that the execu- 
tion sale had, therefore, conveyed not merely 
the life interest of the mortgagor but the 
entire interest in the property to the auc- 
tion-purchaser, leaving nothing for the 
plaintiff to take on the death of the widow. 
This defence was overruled by the trial 
Court, and the same view was taken by 
the lower Appellate Court. 

Sir Sultan Ahmad, who appears on be- 
half of the appellants, has contended before 
us that what passed in the execution sale 
must be determined from the sale cer- 
tificate, and that as this sale certificate 
refers to the property itself and not merely 
to Musammat Jaiwanti Kuar’s interest in 
it, the entire interest in the property passed 
under the execution sale. That Jaiwanti 
Kuar had only a limited life interest in 
the property is not disputed, nor is it dis- 
puted that she could not have mortgaged 
more than her life interest in the property: 
there was no pretence that the mortgage 
was for any legal necessity soasto bind 
her successors. Stress, however, is laid on 
the fact that Jwala Prasad and Chandzika 
Prasad were impleaded in the mortgage 
suit and did not setup their title to the 
property on the death of Musammat Jai- 
wanti Kuar. But it was plainly not in 
respect of this title that they bad been 
impleaded in the suit. Paragraph 4 of the 
plaint in the mortgage suit seis out that 
Badrinath (father of Jwala Prasad and 
Chandrika Prasad) had, subsequently to 
the execution of the mortgage, purchased 
the interest of Musammat Jaiwanti Kuar 
in execution of a money decree, and that, 
therefore, the sons of Badrinath who had 
died before the institution of the mortgage 
sulih were impleaded. It is clear that in 
these circumstances the reversionary title 
(as itis cften called) to the property on 
the death of Jaiwanti was not drawn into 
controversy at all in the mortgage suit, 


606 
lt is true that the sale certificate does not 
speak of the life interest of Jaiwanti Kuar 
in the property; but it is obvious that 
the mortgage suit, even if Jwala Prasad 
and Chandrika Prasad were impleaded as 
defendants in it, could not operate to 
enlarge the interest of the mortgagor, 
regarding the extent of which there is no 
doubt whatsoever. The paramount title is 
sometimes submitted to the decision of the 
Court in a mortgage suit; but that ques- 
tion does not ordinarily arise, and it does 
not appear that it either arose or was 
pronounced upon in the mortgage suit of 
the predecessor-in-title of the defendants. 
It seems to me, therefore, that the sale 
certificate on which the appellants rely, does 
not give them any larger interest „than 
the mortgagor Musammat Jaiwanti Kuar 
possessed, and as that interest has come 
to anend by reason of her death, the ap- 
pellants are not entitled to keep the pro- 
perty against the principal plaintiff who is 
clearly entitled to it under the terms of 
the taksimnama. 

The learned Advocate for the plaintiffs- 
respondents has also endeavoured to sup- 
port the decree of the lower Court in res- 
pect of this property by raising a point 
which also arises in connection with his 
cross-objection which relates to another 
property. This property was sold in 1903 
by Musammat Jaiwanti Kuar, Jwala Prasad 
and Chandrika Prasad. . The trial Court 
held that notwithstanding the fact that. 
Jwala Prasad and Chandrika Prasad were 
patties to the sale deed, the title of the 
plaintiff to this property on the death of 
Musammat Jaiwanti Kuar was not affected. 
The lower Appellate Court, however, took 
the view that the taksimnama had conferred. 
vested interest upon Badrinath and that,. 
therefore, the absolute right to the property 
had passed under the sale deed by reason. 
of Jwala Prasad and Chandrika Prasad 
joining init. The learned District Judge 
came to this conclusion in view of the provi- 
sion of 85.” 19, Transfer of Property Act, 
which provides that: 

“Where on a transfer of property an interest there- 
in is created in favour of a person... on the happen- 
ing of an event which must happen, such interest 
is vested, unless a contrary intention appears from 
the terms of the transfer.” 

In order to see whether this provision 
of the law has any application at all, we 
have to turn tothe terms of the taksim- 
nama. As regards the properties that were 
placed at the disposal of Musummat Jaiwauli 
Kuar under that deed for her lifetime, the 
deed provides that on the death of Musam~ 
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mat Jaiwanti Kuar those properties “shall 
devolve upon my nephew Babu Badrinath 
aforesaid, or his legal heir.” Lateron, it 
provides : 

“Be it noted that Babu Badrinath aforesaid, or 
his legal heir, shall, as absolute owner, generation 
after generation, remain in possession.. .of all 
the properties.... in the possession of my wife 


Musammat Jaiwanti Kuar which he will get on her 
death.” 


If this were an absolute gift to Badri- 
nath, subject to the life interest of Musam- 
mat Jaiwanti Kuar, s. 19 would undoubted: 
ly apply and Badrinath would undoubtedly 
have a vested interest in the property 
which, as the section in effect provides, 
would not be defeated by his death before 
succeeding tothe property. But the inter- 
est created is notin fovour of Badrinath, 
or of Badrinath and his heirs, but of Badri- 
nath or his legal heir, and we find the 
author of the taksimnama employing the 
same phraseology as regards his cremation 
and sradh, which he says is to be per- 
formed “ by the hand and under the 
management of the said Babu Badrinath, 
or of his legal heir.” This makes the 
intention of the author of the taksimnama 
perfectly clear. The property is to be 
taken on the death of Musammat Jaiwanti 
Kuar by Badrinath, if he should then be 
alive, or by such legal heir of his as may 
then be alive, just as the sradh also is 
to be performed by Badrinath if he skould 
be alive atthe death of the author cf the 
taksimnama, or by such legal heir of his 
as may then be living. 

The case really comes within the prin- 


ciple of s. 24, Transfer of Property Act; an 


interest is created in respect of such per- 
son or persons as shall be surviving at the 
death of Musammat Jaiwanti Kuar. Now, 
Jwala Prasad and Chandrika Prasad, who 
joined Musammat Jaiwanti Kuar in execut- ` 
ing the sale deed of 1903, had at that time 
no vested interest in the property. They 
did have a contingent interest which, 
however, was defeated by their deaths be~ 
fore the death of Musammat Jaiwanti Kuar. 
Toe principal plaintiff takes the property 
on the death of Musammat Jaiwanti Kuar 
in his own right under the taksimnama, 
and itis clear that this title of his cannot 
be affected by anything that Jwala Prasad 
and Chandrika Prasad may (except for 
legal necessity, which is not the appellants’ 
vase) have done in the lifetime of Musammat 
JdJaiwanti Kuar. The cross-objection of the 
plaintiff, therefore, in respect of this pro- 
perty which was the subject-matter of the 
sale deed of 1903 must be allowed, and the 


1937 
order of the lower Appellate Court set aside 
and thit of the trial Court restored. The 
nature of the interest created by the taksim- 
nama in the events that have happened in 
favour of the plaintiff is thus also another 
answer to the appellants’ cleim that the 
Bale in execution of the mortgage decree 
operated to convey the entire property, be- 
cause Jwala Prasad and Chandrika Prasad 
were impleaded in the suit. Quite apart 
from the fact, to which I have already re- 
ferred, that their paramount title, if any, 
viz., the reversionary title, was not put in 
controversy at that time, they had no power 
to convey the interest that only accrued to 
the principal plaintiff on the death of 
Musammat Jaiwanti Kuar, while their own 
interest, which was ccntingent, came to an 
end with their deaths before the death of 
Musammat Jaiwanti Kuar. I would, ac- 
cordingly, dismiss this appeal and allow 
the cross-objection with costs throughout. 

Varma, J.—I agree. 

N. Appeal dismissed. 
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LAHORE HIGH COURT 
Criminal Revision Petition No. 1275 
of 1936 
November 6, 1936 
ABDUL RASHID, J. 
MOHAMMAD ASLAM KHAN 
— Conviot - PETITIONER 
versus 
EMPEROR—Responpunt 

Penal Code (Act XLV of 1860), s. 498—Accused 
inducing wife of complainant to leave her hus- 
band—Previous long-standing intrigue—Providing 
7 with shelter, whether inducement— 8, 498, if ap- 
ies. 

Whero the accused who carried on an intigue 
with the wife of the complainant fora number of 
years, entices her away one day and keeps her with 
him ir another town by providing her with a 
shelter, his providing a shelter for her is 
an inducement to her to withhold herself from her 
husband. This conduct on his part would be 
sufficient to bring him within the purview of s. 498, 
Penal Code. Emperor v. Mahiji Fula (1) and In re 
Sundara Das Tevan(2), explained. 

Cr. R, P. of the order of the Sessions 
Judge, Jhelum, dated August 31, 1936, 
affirming that of the Magistrate, First Class, 
Jhelum, dated August 4, 1936. 

Dr, Nand Lal, for the Petitioner. 

Malik Barkat Ali, for the Complainant. 

Judgment.—The petitioner Mohammad 
Aslam Khan was sentenced to one year’s 
rigorous imprisonment and a fine of Rs. 200, 
under the provisions of s. 498 of the Indian 
Penal Code, by Mr. Mohammad Afzal 
Khan, Magistrate, First Olass, Jhelum. His 
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appeal having been dismissed by the learn- 
ed Sessions Judge, he has preferred a peti- 
tion for revision to this Court. 

Briefly stated the case for the prosecu- 
tion is that Musammat Fuqraj Begum, the 
wife of Risaldar Lal Khan, was enticed 
away by the petitioner on the night of 
November 17 in the absence of her husband. 
On his return he found her missing. He 
thought that his wife had gone to her 
parents. He, therefore, did not make a report 
at the Police Station. Later on he learnt 
that his wife had been taken away by 
Mohammad Aslam Khan. He made great 
efforts to recover his wife, sending depu- 
tations to the petitioner. The petition- 
er promisedto return Musammat Fuqraj 
Begam, but as he did not carry out his 
undertaking, a complaint was filed by Risal- 
dar Lal Khan, 

The evidence with respect to the entice- 
ment by the petitioner and four others is 
not of a very reliable character. The learn- 
ed Sessions Judge did not rely on this 
evidence, and acquitted four out of the 
five accused persons who had been convicted 
by the trial Court. The learned Judge 
mainly relied on the evidence of Lorasap 
Khan and Mir Muhammad Khan who had 
seen the petitioner living with Musammat 
Fugraj Begum in a room in a nanbai's 
shop at Lyallpur. l agree with the learned 
Sessions Judge that it has been established 
that Musammat Fuqraj Begum was living 
with the petitioner in a nanbai's shop at 
Lyallpur. Musammat Fuqraj Begum had 
been carrying on an illicit intrigue with the 
petitionerfor along time before she left 
her husband's house. It was contended by 
the learned Counsel for the petitioner that 
in view of this consideration it cannot be 
held that the petitioner was detaining her. 
Reference was made in this connection to 
Emperor v. Mahiji Fula (1). In that case 
during the absence of the husbund his 
wife was taken away by her brother, and 
was married by natra marriage to the ac- 
cused. Whilethe wife was staying with 
the accused without any sort of compul- 
sion or restraint, the complainant accom- 
panied by two persons went to the house 
of the accused and found his wife there. 
On seeing them the accused came out with 
adharia and threatened the complainant 
and his companions, who then returnad to 
their village. On these facts the accused 
was prosecuted for an offence under s. 498 


(1) 58 B. 88; 147 Ind. Cas. 43; 35 Bom. L R 1046; A 


IR 1933 Bom. 489; (1933) Cr, Cas, 1593; 6 R B 184; 
35 Cr. L J 376, 
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of the Indian Penal Code. It was held 
that the conduct of the accused amounted 
to an exclusion or obstruction of the hus- 
band, but that it did not amountto a de- 
taining of the wife and, therefore, the ac- 
cused was not guilty of an offence under 


s. 498 of the Indian Penal Code. The 
following observations were made by 
Broomfield, J: 


“The word “detains” means by derivation and 
according to the ordinary use of language “keep 
back”. But there may be various ways of keeping 
back, Itneed not necessarily be by physical force, 
It may beby persuasion or by allurements and 
blandishments. But the use of the word does re- 
quire that there should be something in thenature 
of control or influence which can pruperly be des- 
cribed as a keeping back of the woman” 

On behalf of the respondent reference was 
made to In re Sundara Das Tevan (2), Bansi 
Lal v. Emperor (3) and Abdul Kayum v. 
Emperor (4) It was laid down in In re 
Sundara Das Tevan (2) that the words 
of the section “conceals or details” may, 
and were intended to be, applied to the 
enticing or inducing a wife to withhold 
or conceal herself from her husband, and 
assisting her to do so, as well as to physi- 
cal restraint or prevention of her will or 
action. Depriving the husband of his pro- 
per control over his wife for the purpose 
of illicit intercourse is the gist of the 
offence just as it is of the offence of taking 
away a wife under the same section, and a 
detention occasioning such deprivation may 
be brought about simply by the influence 
of allurements and blandishments. 

In my opinion it is established in the 
present case that Musammat Fuqraj Begum 
was being provided with shelter in Lyall- 
pur by the petitioner, and his providing 
a shelter for her was an inducement to her 
to withbold herself from “her husband. 
This conduct on his part wouid be sufi- 
cient to bring him within the purview of 
s. 491, Indian Penal Code. 

In view of all the circumstances of the 
case I am of the opinion that the petitioner 
is entitled to a reduction of sentence. 
Musammat Fuqraj Begum was carrying on 
an illicit intrigue with him for a number 
of years, andit didnot require a great 
deal of persuasion cn the part of Moham- 
mad Aslam Khan to induce Musammat 
Fuqraj Begum toleave her home. In the 
circumstances a sentence of six months’ 


(Q4MACR 20. 

(3) 36 P W R1913; 21 Ind. Oas. 467; 36 PW R 
1913 Cr; 3I9PL R 1913; 14 Or. L J595. 

(4) AIR 1934 Sind 72; 151 Ind. Cas. 175; 28 SL 
R 140; (1934) Or, Cas, 625: 7 R 843; 35 Cr. LJ 
12 


BHIB NARAYAN DAS V, JAMUNA PRasaD (PAT) 


16s Í ò 


rigorous imprisonment and a fine of Rs. 200 
would fully meet the ends of justice. 

I, therefore, accept this petition for re- 
vision tothe extent of reducing the sen- 
tence to six months’ rigorous imprisonment. 
The sentence of fine imposed by tke trial 
Court is maintained. 

D. Petition accepted. 


PATNA HIGH COURT 
Civil Appeal No. 87 of 1933 
September 14, 1936 
Wort AND AGARWALA, JJ. 
Mahanth SHIB NARAYAN DAS— 
PLAINTIFEF—APPELLANT 
versus 
Pandey JAMUNA PRASAD AND OTHERS 
— DEFENDANTS — RESPONDENTS 
Hindu Law—Debts—Father—Father entrusted 
with collection of rents negligently allowing karpar- 
daz to retain collecttons—Absence of criminal in- 
tention—Mortgage of joint family property to dis- 
charge liability—Son's share, if bound by mortgage 


decree. 
A Hindu father was appointed on behalf of an 


estate to collect decretal amounts and rents from 
tenants and although the rents were collected by the 
karpardaz, the father negligently allowed the kar- 
pardaz to retain the moneys collected byhim, Cri- 
minal intention onthe part of the father was not 
made out, He mortgaged property of the joint 
family consisting of himself and his sons to dis- 
charge the liability : 

Held, in a suit on the mortgage that the plaintiff 
was entitled toa mortgage decree against the whole 
of the property including the share of the sons. 
Toshanpal Singh v. District Judge, Agra (1), referred 
to, Natasayyan v. Ponnusami (2), doubted and dis- 
tinguished, $ 

C. A. from an original decree of the Sub- 
Judge, Darbhanga, dated July 4, 1933. 

Messrs. B,C. De and K. K. Banerjee, for 
the Appellant. 

Mr. A. K. Mitter, for the Respondents. 

Wort, J.—This is an appeal from the 
decision of. the Subordinate Judge arising 
out of actionon a mortgage bond, dated 
October 1, 1929. The defendants (father 
and two sons) were the members of a joint 
Hindu family. The learned Judge in the 
Court below has held that the father alone 
is responsible for the debt and has, there- 
fore, given a decree for sale against one- 
third share of the mortgaged properties. 
In those circumstances the plaintiff ap- 
peals. 

The only question that arises is whether 
the debt was tainted with immorality or 
illegality which would release the song 
from their obligation to discharge that 
debt. I repeat thatthe appeal has been 
made to depend upon that question and 
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that question alone. The fact was that the 
father was a Vakil appointed on behalf 
of a certain estate and had. been respon- 
sible for collection of decretal amounts and 
rents from tenants. In the course of the 
business of the estate he employed two 
karpardaz for the purpose of this collec- 
tion. Itis said that they were notthe ser- 
vants of Mahendra, the father, but the 
servants of the estate; but that in my 
judgment makes no difference to the case. 
It iscontended by Mr. Mitter on behalf of 


the defendant-respondents that the songs 


were not liable as the debt was incurred 
by the father Mahendra as surety for the 
honesty of others. In putting forward that 
argument Mr. Mitter relies upon the 
statement in Mulla’s Principles on Hindu 
Law, para. 298 (5). It is contended in the 
first instance, a contention which is based 
“upon the observation of the learned Judge 
in the Court below, that Mahendra was 
criminally liable. 
be supported by the evidence in the case. 
There may have been a threat against 
Mahendra, but it was nothing more than a 
threat and there is nothing in the evi- 
dence of this case upon which this Court 
could come to the conclusion that Mahen- 
dra was criminally liable. That point, 
therefore, must be ruled out of tke case 
for the purpose of the conclusion at which 


we are toarrive. Itis perhaps desirable - 


to notice the evidence of the defendants 
themselves with regard to this question. 
The first witness for the defence says in 
the course of his evidence speaking of 
Mahendra : i 

“He was authorized to receive decretal amounte 
from judgment-debtors and receive money from 
tenants ond was responsible ior the money. There 
were two karpardaz under him for the estate. 
Mahendra Babu did not remit all the money rea- 
lized by him to the estate.” 

Later the witness says : 

“He was not authorized to keep the decretal 
amount realized by him as long as he liked.” 
_ The second witness for the defence states 
in the course of his examination-in-chief : 

“Money was defaleated by the karpardaz, but he 
(Mehendra) was responsible for the money realized ;” 


and in cross-examination he mentions the 
fact that in 1925 or 1926 ‘it was found 
that Rs. 7,000 had been defaleated by 
his two karpardaz. Now, that evidence 
discloses at the most a case of negligence 
on the part of Mahendra in allowing the 
two karparduz to retain the money which 
they had collected as Muhendra's agents 
although perhaps they were not, as I have 
already pointed out, his own servants. 
But that state of affairs discloses a civil 
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and not acriminal liability, nor is it, in 
my judgment, possible to hold that Mahen- 
dra was in any way a surety for these 
two karpardaz. If we are to take the 
evidence of the defence witnesses, the evi- 
dence to whichI have referred, had an 
action been brought against Mahendra, it 
must have been held that Mahendra 
was himself responsible for the moneys 
e'llected by the karpardaz: there is no 
question of his being a surety. He was 
primarily and solely liable for the money 
so collected, andthe circumstances it would 
have been no defence to Mahendra to 
have stated that the money had been col- 
lected by the karpardaz and had been 
misappropriated by them. 

Several cases were referred to in the 
course of the argument. One of them is 
the casein Toshanpal Singh v. District 
Judge of Agra (1), where their Lordships 
of the Judicial Committee of the Privy 
Council held that in so far as the father in 
the case retained certain sums of money and 
was. guilty of criminal misappropriation 
or breach of trust to that extent, the sons 
were notliable. It may, therefore, be said 
that the authority of the decision in Nara 
sayyan v. Ponnusami (2), is doubtful. 
There the decision was that although a 
Hindu had dishonestly retained sums of 
money, the debt was not of such an illegal 
or immoral nature as to exclude pious obli- 
gation of the sons to discharge the debt. 
But I would dispose of the case on the 
short point that there is nothing in the evi- 
dence to indicate or to establish that 
Mahendra was criminally responsible for 
the money which had come into the hands 
of the karpardaz. In my judgment, that 
is sufficient reason for coming to the con- 
clusion that the decision of the learned 
Judge in the Court below was erroneous 
and, therefore,in my opinion, the appeal 
succeeds and the plaintiffis entitled toa 
mortgage‘ decree against the whole of the 
property, the subject-matter of the bond. 
The appeal is allowed with costs through- 
out, 

Agarwala, J.—I agree. 

N. Appeal allowed. 


(1) 60 1 A 350; 151 Ind, Oas, 33; A I R1934 P U 
238; 56 A 548; 7R PO39; 110 W N 1124; 40 L 
W 420; (1934) A LJ 925; 390 WN 14568 MLJ1; 
16 P L T 25; 1934 A L R 860; 1934 O L R 735 (P 0). 

(2) 16M 99; 3M LJL 
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PRIVY COUNCIL 
Appeal from the Court of King’s Bench for 
the Province of Quebec 
March 12, 1937 
Lorp BLANESBURGH, Lorp ATKIN, Lorp 
MAUGHAM, Lorp ROOHE AND Six SIDNBY 
ROWLATT 
i T. FRANCIS HYDRO-ELECTRIC 
COMPANY, LIMITED AND OTHERS 
—ÅPPELLANTS 
versus 


Tar KING AND OTHERS— RESPONDENTS 

Privy Council—Concurrent findings of fact— 
Interefernce—Question as to navigability of river 
based on documentury and historical writings— 
Interference—Quebec—Navigable rivers—Grants of 
seigneuries— Whether passes beds of rivers part of 
domaine publicque. è 

The rule that the Privy Council would not inter- 
fere to disturb the concurrent findings of fact, except 
under special circumstances certainly has a prima 
facie application notwithstanding the considerable 
difference of opinion among the Judges. If the 
question were that of the conetruction of deeds or 
other documents, it would be one of law. But where 
the question is as to the effect to be given as evi- 
dence to certain historical writings as referring to 
the state and the use of a riverin the past,—matters 
which haveto be considered in relation to the facts 
proved asto the present state of the river and other 
circumstances, the ordinary rule of non-interference 
with findings of fact will apply. Lachman Lal 
Chowdhury v, Kanhaiya Lal Mower (|), relied on. 
[p. 618, col. 1.] 

Consequently their Lordships will not interfere 
with concurrent findings of fact of lower Courts, on 
the question of navigability of a certain river, 
based on documentary or historical writings. 

Held, that the grants of seigneuries by the Comte 
de Fontenac inthe reign of Louis XIV of France, 
did not passthe beds of navigable river part of the 
domaine publicque. In the days before the treaty of 
Paris such beds were always treated as inalzen- 
ables et imprescriptibles. MacLaren v. Attorney- 
General for the Province of Quebec (3), relied on. 


Messrs. L. S. St. Laurent, K. C. and 
R. St. Laurent, for the Appellants. 

Messrs. A. Geoffrrin, K. C. and E. 
Masson, K. C., for the King. 

Mr. Kearrey K. C.u for the Southern 
Canadian Power Uo. 

Lord Maugham.—This is an appeal 
from a majority judgment of the Court of 
King’s Bench for the Provinceof Quebec 
(Appeal Side), dated May 29, 1936, contirm- 
ing a judgment of the Superior Uourt for 
tue District cf Quebec, dated March 25, 
1935. The appellants succeeded in main- 
taining their title to certain riparian lands 
on the St. Francis River ata point called 
Spicer Rapids, some 25 miles up the River 
from Lake St. Peter through which the St. 
Lawrence flows. With that question His 
Majesty the King, who is the tirst respond- 
ent, was not concerned and there has been 
no appeal with regard to it. Except inci- 
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dentally it need not be further mentioned. 

The appellants also claimed certain 
parts of the bed of the River St. Francis 
opposite their riparian property at Spicer 
Rapids. Huis Majesty and the second res- 
pondents, the Southern Canada Power Com- 
pany, Limited, have disputed the appel- 
lant’s claim. The Provincial Govern- 
ment had, in fact, granted to the respond- 
ent Company a lease, dated August 3, 1917, 
for a period of 75 years, from October 29, 
1912, which purported to include the stretch 
of the bed of the St. Francis river claimed 
by the appellants. The Provincial Gov- 
ernment claimed and the respondent Com- 
Pany asserted that this part of the river in- 
cluding that opposite the appellants’ proper- 
ty was part of the Crown domain. ‘The Pro- 
vincial Government accordingly refused 
to approve plans submitted for its appro- 
val by the appellants in 1927 for the 
establishment of a power plant of consider- 
‘able magnitude at this site. In 1929 the 
respondent Company submitted plans of 
their own for the development of a power 
plant at Spicer Rapids. While the appli- 
cation of the respondent Company was 
pending in January, 1930, the appellants 
filed a petition of right and having obtain- 
ed a fiat instituted an action against the 
Crown and against the respondent Oom- 
pany, asserting their ownership of the 
the river bed 
opposite toitand praying for a declara- 
tion that the lease of August 3, 1917, was 
null and void and inoperative as regards 
that part of the bed and banks of the St. 
Francis rivet opposite and adjoining their 
property. These claims have failed in the 
Superior Court and in the Court of King’s 
Bench for the Province of Quebec. Hence 
the present appeal. 

The appellants claimed the bed of the 
river at the site in question on two grounds. 
Firstly, they alleged that the river was 
neither navigable nor floatable and, there- 
fore, under Quebec law its bed belonged 
to the riparian proprietors. The portions 
of the river bed which were claimed were 
those which, under Quebec law would, if 
the river was not navigable or floatable, 
have belonged to the appellants as riparian 
proprietors. Secondly, they alleged that, 
even if the river or the material part was 
navigable or floatable, the riparian lands 
opposite and adjoining the portions of 
the bed of the river in dispute had ceased 
to be part of the Crown domain by reason 
of certain concessions by the Comte de 
Fontenac of seigneuries in the years 1678, 
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1683 and 1754; and further that by Let- 
ters Patent granted by George II in the 
early years of the nineteenth century, 
the Crown had granted the properties in 
question to hold in free and common soc- 
cage, and according to their contention the 
English Law and not the law of Quebec 
is, therefore, applicable in respect of 
ownership by riparian proprietors of the 
bed of the river. It may be explained that 
the river not being a tidal river, if English 
Law applied, the bed would belong, in the 
absence of any evidence of ownership to 
the contrary, by presumption of law, in 
equal moieties to the owners of the riparian 
lands, and this whether the river were 
navigable or not. As will beseen the law 
of the Province of Quebecis different in an 
Important respect. A 

Thirdly, the appellants, who as stated 
were atiacking the validity of the lease of 
August 3, 1917, contended that even ifthe 
river had ever been navigable it had ceas- 
ed to be such before the date of that lease 


and they claimed tohave had the exclu- . 


sive right to utilise it for power purposes 
under the provisions of 19 & 20 Viet. (Can). 
ehap. 104. 

_ The case came on for trial in the first 
instance before Mr. Justice D’Auteuil, now 
deceased ; he refused to admit certain evi- 
dence of a historical nature which their 
Lordships will have to mention later, and, 
basing his judgment exclusively upon the 
evidence given by living witnesses, he held 
that the river was neither navigable nor 
floatable. The conclusion, therefore, wes 
that the river bed in question usyue ad 
medium filum belonged to the appellants as 
. parian owners, and the learned Judge 
pe pianos the petition of right and the 

it. 

On appeal this judgment was reversed 
by a majority on the ground that the 
historical evidence should have been admit- 
ted, and a new trial was accordingly 
directed. The Court also expressed the 
opinion that the second reason alleged in 
support of the petition of rigat and the 
suit, namely that the Englisn Law and 
not the Quebec Law should apply was not 
well founded, An appeal to the Court of 
King’s Bench on this point at this stage 
was not entertained on the ground tnat 
A judgment was interlocutory and not 
nal. 

The case was then tried on a rehearin 
before Mr. Justice Prevost, and the his 
torical evidence was admitted. The learned 
Judge held that this evidence established 
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that at the time when the riparian lots 
were originally granted by the Crown to 
the predecessors-in-title of the appellants; 
namely, in the years from 1800 to 1816 
it was sufficiently established that the 1iver 
St. Lawrence was navigable and floatableé 
at least up to the first falls at Drummon- 
dville, known as Lord’s Falls, that is td 
say to a distance six miles above the 
Spicer Rapids. It was admitted that the 
bed of the river, if part of the public 
domain at that time would not cease to 
be such merely because by obstructions 
or otherwise the'river ceased to be navigable 
and floatable. Accordingly he held that the 
bed and banks of the river at this place 
remained a part of the Crown domain 
under article 400 of the Civil Code. He fol 
lowed the opinion expressed in the Court 
of Appeal on the second point as to the 
effect of a grant in free and common 
soccage, and he apparently thought that 
there was no substance in the third point. 
Except therefore as regards the title to 
the riparian properties above referred to, 
he dismissed the action and the petition 
of right. There was an appeal (except as 
regards the riparian properties) to the Court 
of King's Bench which gave rise to dif- 
ferences of opinion on the question of fact, 
whether the river St. Francis was navigable 
and floatable at the material reach or 
reaches. The majority, consisting of Hall, 
Walsh and Galipeault, JJ. agreed with the 
decision of Prevost, J. that the river had 
been navigable and floatable in the early 
days from Lake St. Peter at least up to 
Drummondville Falls, while Sir Mathias 
Tellier, C. J. and Bernier, J. held that the 
evidence did not establish that there had 
ever been such navigation on the river as 
would justify the view that it was navig- 
able and floatable at the time of the early 
grants. The Gourt also held that the 
second and third points were ill-founded. 
In the result the appeal was dismissed 
with costs. 

It will be convenient to deal with the 
three points in the order in which they 
have been stated above. 

The law of the Province of Quebec, 
material on the question of the mght of 
the Crown to the bed of navigable and 
floatable rivers (apart from special circum- 
stances), is contained in article 400 of the 


Civil Code which is as follows: — 

“400, Roads and public ways maintained by the 
State, navigable and floatable rivers and streams 
and their banks, the s2a-shore, lands reclaimed 
from the sea, ports, harbours and roadsteads and 
generally all those portions of territory which do 


612 
not constitute private property, are considered ag 
being dependencies of the Crown domain. 

“The same rule applies to all lakes and to all non- 

: navigable and non-floatable rivers, streams and their 
banks, bordering on lands alienated by the Crown 
after the 9th of February, 1918," 

It is not in dispute that under the law 
of Quebec the bed of a river which is 
neither navigable nor floatable,—for the 
“and” between the two words is admitted 
to mean “or” in that place~belongs by 
presumption of law in the absence of a 
grantor of some other special circumstances 
to the owners of the riparian lands each 
of whom is entitled usque ad medium filum 
aquae. 

_ As regards the article it should be men- 

tioned that the first paragraph of it is a 
statement of the old French Law, which 
was the original law of Quebec. The 
second paragraph was first enacted in the 
year 1918 and has no relevance to the ques- 
tions arising on this appeal. 

The case of the Crown and of the res- 
pondent Company was that the river Bt. 
Francis was or could be proved to have 
been till recent times navigable and float- 
able for a considerable distance upstream 
from the Lake St. Peter and at any rate 
for a distance as high as Drummondville 
which, as stated, is above Spicer Rapids, 
In a country with the physical charac- 
teristics and history of Quebec the problem 
of navigability or floatability requires some 
special considerations. In the first place 
it has to be borne in mind that at the 
beginning of laet century the country was 
very largely covered by forest. There 
Were practically no roads available for 
the early settlers except the frozen surface 
of the rivers during the long winter months. 
On the melting of the snows and the break- 
ing up of the ice the rivers rose to a height 
much above their normal level during 
the subsequent summer months; but until 
the thinning or the destruction of the 
forests it is said that the duration of this 
high level was considerably longer than it 
is now, since snows take longer to melt 
if protected by the trees from: the rays 
of the sum. ‘Thus there were many rivers 
down which not only loose logs (floated in 
the Quebec phrase a buches perdues), but 
timber in cribs or rafts could be driven 
at the period of high water level, while 
this would be impracticable a little later. 
Navigation proper was largely conducted 
in birch bark canoes, which could easily 
be lifted out of a river and carried for 
a considerable distance over land and 
placed again in the river below any 
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dangercus rapids or falls. This is the 
system of portage so well known in Quebec 
and other parts of Canada where the 
country is of mountainous or hilly nature, 
with the result that falls and rapids are 
often encountered. 

It is apparent from this rapid summary 
of the prevailing conditions that the 
question of navigahbility or floatability in 
a particular case may be one of the 
utmost nicety. Nor canit be solved by 
evidence thatin fact certain parts of the 
river have been or ure used from time to 
time by the public for the purpose of 
driving or floating timber or other craft; 
for it has been the lawof Quebec since 
1891 that any person “may, during the 
spring, summer cr autumn freshets, drive 
or float timber, rafts and craft down any 
river, lake, pond, stream or creek” in the 
Province, subject however to being liable 
for all damages caused by these operations 
(See R. S. Q. 1925, chap. 46, ss. 31 and 
42; 54 Vict. c. 25, 8. 1). ‘his provision, 
it will be noted, applied to non-navigable 
waters; but there is here no paradox, for 
as has been remarked many non-navigable 
rivers in tne legal sense are navigable or 
floatable when the waters are high. i 

It only remains io add that in the early 
days many obstructions were placed in 
navigable rivers in the Province without 
any lawful authority, so that rivers once 
navigable are in factso no longer. It was 
not till the year 1883 that there was an 
express statutory prohibition against the 
placing of any work (with certain minor ' 
exceptions) upon or across any naviguble 
water unless the site and the work had 
been approved by the Governor in Council. 
(See the Navigable Waters Protection Act, 
R. 5. Gan. 1927, chap. 140, s, 4, re- 
enacting 46 Vict. (Can.) Ohap. 43). In 
view of all the cirsumstances it is not 
surprising that, even with Canadian 
Judges well-acquainted both with the law 
and the local conditions, there has been so 
striking a difference of opinion on the 
question whether the river St. Francis 
or the thirty mile stretch of it above Lake 
St. Peter is or is not to be regarded as a 
navigable or tloatable river. 

Their Lordships have had the advantage 
of able arguments in the course of which all 
the relevant evidence was discussed; but 
the respondents have taken the point that 


- they have the benetit of concurrent findings 


of fact on the question of navigability, and 
they rely on the well-known rule that their 
Lordships, in such a case unless there are 


19:7 


special circumstances, should decline to 
advise His Majesty to interfere. The rule 
certainly has a prima facie application not- 
withstanding the considerable difference of 
opinion among the Judges. It was, 
however, argued for the appellants that as 
the evidence which led to the findings con- 
sisted mainly, if not entirely, of document- 
ary or historical evidence, in other words 
of writings, the true effect of which might 
well be discussed in an Appellate Court, 
the ordinary rule ought not to be applied. 
Their Lordships cannot accept this distinc- 
tion. If the question were that of the con- 
struction of deeds or other documents, it 
would be one of law; but in this case the 
question is as to the effect to be given as 
evidence to certain historical writings as 
referring tothe state and the use of the 
riverin the past,—-matters which have to 
be considered in relation to the facts 
proved as to the present state of the river 
and‘other circumstances. Their Lordships 
must hold that in such acase the ordinary 
rule applies, and they may observe that the 
same view was taken in the case of 
Lachman Lal Chowdhury v. Kanhya Lal 
Mowar (1). 

It is important to note in this connection 
that there has been no dispute as to the 
legal significance of the words “navigable 
and floatable rivers and streams” in Art. £00 
of the Civil Code. Mr. Justice Prevost in 
his reasons for his judgment laid down the 
leading principles to be followed, sub- 
stantially on the same lines as those 
previously stated by Mr. Justice Letourneau 
on the first appeal, in these words:— 

“La jurisprudence a etabli les principales condi- 
tions requises pour qu'une riviere soit navigable ou 
flottable, de maniere a donner effet a l'article 400 
O. civ. 

1° Il ne sufit pas qu'elle soit flottable a buches 
perdues; il faut qu'elle soit capable de porter des 
trains ou radeauz, (Tanguay v. Canadian Electric 
Light Co., (2) et MacLaren v. Attorney-General for 
the Province of Quebec (3) 

2° Iln'est pas nécessaire que cette condition de 
fait soit constante; mais il ne suffit pas non plus 
qu'elle soit le resultat de circonstances excep- 
tionnelles, comme des marées excessives, ou des 
cres fortuites; 

3° Une rivere peut être navigable sur une partie 
de son cours, depuis son embouchure, et cesser de 
Létre dès les premiers obstacles naturels qui la rendent 
définitivement impropred une navigation continue, 
lors méme que son cours en amont présenterait 
quelques étendues favorables à une navigation 
locale restreinte; (Leamy v. Le Roi (4); 

4° Cependant, l'existence de rapides dans le 


(1) 22I A 51; 22 C 609; 6 Sar, 558 (P O). 

(2) (1908) 40 Sup. C Rep. 1. 

(8) (1914) A C 258; 83 LJ PC 201; 110 L T 712; 
30 T L R 278: 51 Se. L R 876, 

(4) 54 SOR 143at pp. 147, 148, 
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cours d'une rivière, jusque là navigable, no lui fait 
pos perdre son caractère, si la navigation ou le 
flattage peuvent s'y continuer de facon utile et 


pratique; i BA 
5° Encore faut-il que la navigation ou le flottage 
n'y soit pas seulement possible d'une manière 


empirique mais que leur opération soit réalisable 
de em utile et profitable au public. (Bell v Corp. 
de Québec (5), Attorney-General v. Fraser (6). 

In the Court of Appeal the correctness of 
these propositions was not in dispute, nor 
was it before their Lordships. 

It remains therefore only to consider 
whether there was evidence on which the 
Courts might come to the judicial conclu- 
sion at which they arrived. It must be 
taken that the parole evidence taken alone 
was insufficient to prove that in the 
memory of the living witnesses the River 
St. Francis had been used at such periods 
of the year and in such a manner as to 
justify the conclusion that the river was 
“navigable and floatable” in the legal 
sense. There was an express finding to 
that effect in the formal judgment of 
Prevost, J. It was the historical evidence on 
which he and the majority on appeal relied. 
Far the most important evidence of thas 
character was the Description Topographic 
of Lower Oanada by Joseph Bouchette, Hig 
Majecty’s Surveyor-General of Lower Canada, 
first published in French in 1815. and also 
published with additions in English in the 
year 1832. This work has been regarded 
in Canadaas an accredited public histori- 
cal document and the contrary was not con- 
tended for on the present appeal. The ree 
levant passage taken from the English 
edition was as follows: l 

“Phe River St. Francis is one of the communi- 
cations by which a considerable and increasing 
traffic ig carried on between the B. of St. Francois 
and the southern townships, and also the United 
States, The navigation is difficult and exceedingly 
Isborious, owing to the great number of rapids 
and falls; but as the river presents 4 direct route 
for sending the produce of these districts to a 
certain market, these obstacles are resolutely over- 
come by the industrious settlers on each side of 
the boundaries, and large quantities of pot and 
pearl ashes, and various other commodities, are 
every summer brought down by it into the St, 
Lawrence for Quebec. Great quantities of British 
manufactured goods are also sent upwrrds to the 
United States. The navigation from Lake Mem- 
phramagog to the St. Lawrence is opposed by 
many and powerful natural obstructions. From the 
outlet of the lake to the place where the stream 
joins the St. Francis is about 19 miles, in which 
distance there is a singular alteration of violent 
rapids and still water where the current is most 
tediously slow; about 1 of a mile before it enters 
the river there is what is termed a fall—not in- 
deed from a perpendicular height, but the bed of 
the river béing very much contracted, and the 


5) (1880) 5 A O 84. 
wg) (1905) 37 Sup. O Rep. 577, 
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current broken by high ledges of rock, it is im- 
possible for boats to pass it; even single sticks of 
timber are seldom sent down it, as experience has 
proved that they never escape without being 
much bruised, if not absolutely shivered to pieces; 
in this short distance the whole descent is from 
170 to 180 feet. At this place the scows and 
boats are unloaded, their contents carried to the 
end of the fall, and there re-embarked in other 
craft ready to receive them; hence they are borne 
down by a gentle current about six miles to the 


Great Brompton Falls, about two miles in length; 


as empty boats can run down them on the west 
side only, the cargoes are again taken out and 
conveyed to the foot of the falls, where the boats 
are reladen and proceed about seven miles farther 
to the Little Brompton Falls; a repetition of the 
former labours must again take place, as they 
can be passed by nothing but light craft; at this 
point the portage is no more than 250 yards. A 
mile or two farther on is Dutchman's Shoot, where 
the river is narrowed by a ledge of rocks and 
two small lands forming a rapid, through which, 
with much care and some difficulty, loaded boats 
can pass. After this a current, rapid and slow 
in succession, continues, without impediment, for 
15 miles to Kingsey Portage; this is a confined part 
of the river, with a large rock in the middle of 
it, which ig covered when the water is very high, 
and at which time only the loaded boats are able 
to pass it; the current rushes through the channel 
with great impetuosity and retaing its violence for 
more than a mile beyond it. Hence no material 
obstacles present themselves until arriving at 
Menue Falls, about £0 miles; these are 2 of a 
mile Jong and only practicable for empty boats. 
Lord’s Falls, about 2 miles farther down, and 
about the same length as those of Menue, are 
subject to the same inconvenience or even greater, 
for unless the water be very high they cannot be 
passed by the light boats. At 6 miles below this 
fall is the commencement of a very rapid current 
that continues for 15 miles, and when passed all 
difficulties are overcome and the river ie free into 
Lake St. Peter. From the upper part to the lower 
part of the river it varies in breadth frcm 100 
yards to nearly a mile, and about 16 miles from 
its mouth it is only about 30 feet wide and very 
shallow. Notwithstanding thie troublesome medley of 
land and water carriage, the trade now carried 
on is very considerable, as more than 1,500 bar- 
rels of ashes only have been brought down in one 
summer. 


It is to be observed that only the last 
few lines apply tothe river below Drum- 
mondville, where Lord's Falls are to be 
found; but it has been thought desirable 
to give the whole passage relating to the 
river from a point many miles above Lord’s 
Falls, inasmuch as the many difficulties 
above that spot are carefully detailed,— 
falls, rocks, rapids and so forth, involving 
portages and emptying of boats,—whilst 
Spicer's Rapids are only described as 
being situated in “a very rapid current 
that continues for 15 miles"; and below 
that ‘‘all difficulties are overcome”. It 
was open to both Courts, taking this evi- 
dence in conjunction with other docu- 
mentary evidence and parol evidence ag 
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to the physical conditions at Spicer’s 
Rapids, to hold that below Drummondville 
down tothe lake the river was in the early 
part of the nineteenth century navigable 
or floatable. Their Lordships, therefore, 
think it unnecessary further to discuss the 
evidence on this point, or tn express any 
opinion upon the question of fact beyond 
that already stated. They may perhaps 
add that in a matter as regards which 
public general knowledge as to local con- 
ditions may be very important they would 
naturally be loath to interfere. 

On the second question, it would seem 
that the Appeal Court, except Mr. J ustice 
Bernier, were not impressed by the sug- 
gestion that the grants of seigneuries by 
the Comte de Frontenac in the reign of 
Louis XIV of France had the effect of 
passing the beds of navigable rivers part 
of the domaine publique since the grants 
do not purport expressly to grant such 
beds It would seem that the learned 
Judges, with the exception of Mr. Justice 
Bernier, took the view that the argument 
was untenable, and that in the days be- 


fore the Treaty of Paris the beds of navig- 


able rivers were always treated as inalien- 
ables et imprescripitibles. (See MacLaren 
y, Attorney-General for the Province of 
Quebec (3), where Lord Moulton expresses 
that opinion) Their Lordships see no 
ground for coming to a different opinion. 
The validity and effect of the seigneuriale 
concessions either before or after the 
Treaty of Paris was not discussed in any 
of the judgments; and it would seem that 
the appellants preferred to rely on the 
later grants by George UL which do not 
seem io be consistent with the validity 
of the earlier concessions. These later 
grants were no doubl “in free and com- 
mon soccage”, but they contained no ex- 
press grant of any part of the bed of the 
river. Such a grant would, it is true, 
have been lawful as the result of the 
Quebec Statute 6 Geo. V, chap. 17, sect. 11 
(now R.S. Q. 192", chap. 6, sec. 3) by 
which it is declared that it has always 
been lawful “for the authority which has 
had the control and administration of 
public lands in the province of Quebec 
to alienate or lease to such extent as 
was deemed advisable the beds and banks 
of navigable rivers and lakes...forming part 
of the public domain.” 

This statute, however, throws little light 
on the question whether the letters patent 
in question ought to be held asa matter 
of construction to have granted the river 
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bed. ‘Their Lordships, however, have 
found in the judgment of Mr. Justice 
Letourneau on the first appeal au elabo- 
rate statement of the constitutional and 
the legal position of lands in Lower 
Canada granted in free and common 
soccage, and they do not think it neces- 
sary t^ repeat what is stated on this point 
in that judgment. It is undeniable that 
the decisions in Quebec including the 
decisions on appeal to His Majesty in 
Council have uniformly regarded land 
granted in free and common soccage as 
subject to the French law except as re- 
gards tenure. [See for example Leamy v, 
Le foi (4)]. The position may be sum- 
marized as follows:—The criginal law was 
the old French law. After the Treaty of 
Paris in 1763, the English Common Law 
was introduced by Murray's Ordinance 
of September 17, 1764, and the Courts 
were directed to determine cases agreebly 
“to equity, having regard nevertheless to 
the laws of England, as far as the cir- 
cumstances and present situation of things 
will admit, until such time as proper 
Ordinances...can be established by the 
Governor and Council, agreeable to the 
laws of England”, This introduction of 
the English Law was repealed by the 
Quebec Act of 1774, with an exception, 
however, as tolands granted in free and 
common soccage. The Constitutional Act 
of 1791, s. 43, provided that in Lower 
Canada lands should be thereafter granted 
in free and common soccage when the 
grantee should so desire, bub “subject 
nevertheless to such alterations with res- 
pect to the nature and consequences of 
such tenure of free and common soccage, 
as may be established by any law or 
laws which may be made by His Majesty, 
his heirs or successors, by and with the 
advice and consent of the Legislative 
Council and Assembly of the Province.” 
At this date there might well have been 
doubts as to the legal position but in the 
Act 20 Vict. chap. 45 of the Legislature 
of the United Canadas, a declaration is 
to be found in the following terms :— 

i 5. The laws which have governed lands held in 
ree and common soccage in Lower Canada, in 
Tarer other than alienation, descent and rights 
popending upon marriage, are hereby declared to 
ave always been the same with those which gov- 
erned lands held in franċ aleu roturier, except in 
so far only as it may have been otherwise pro- 


vided by any Act of the Legisl 
Oanada or of this Province ..” E 


Moreover, if there had been any doubt 
a8 to the effect of this section in relation 
o the bed of navigable and floatable 
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rivers and streams, it was in the opinion 
of their Lordships removed by Art. 400 
of the Civil Code of Quebec which makes 
no exception in favour of riparian owners 
who acquired their lands in free and com- 
mon soccage. It will be remembered that 
this Code came into force on August J, 
1866, that is, some years after the last men~ 
tioned Act. 

On this point, therefore, their Lordships 
see no reason to doubt the correctness of 
the decision under appeal. 

The third point is capable of being 
very shortly. dealt with. The lease of 
August 3, 1917, is expressly stated “to be 
subject to all, Provincial and Federal laws 
concerning navigation, floating of lumber, 
control of waters, mines and fisheries”, 
and, further, as regards the right demised 
to the lessees to make use of the full 
slope of the River St. Francis at the 
rapids in question, this right is expressly 
stated to be “subject, however, to such 
rights and privileges as the riparian 
owners and others may haveof the premises 
hereinabove described.” 

If then the appellants had, as they 
contend, at the date of the lease any ex- 
elusive right touse the water power op- 
posite their property under the Canadian 
statute, 19-20 Vict. chap. 104—a matter 
as to which their Lordships express no 
opinion—this right is preserved to them 
by the terms of the lease. In the view 
of their Lordships this isa sufficient ans- 
wer to the claim to have the lease de- 
clared null and void on the ground stated 
as regards that pari of the bed and 
banks of the river opposite and adjoining 
the appellants’ lands. 

For the above reasons their Lordships 
are of opinion that the appeal should be 
dismissed with separate sets of costs to 
the respondents, and they will humbly 
advise His Majesty accordingly. 


D. Appeal dismissed. 


Solicitors for the Appellants.—Messrs. 


Blake & Redden. 
Solicitors for the King - Messrs. Laurence, 


Jones & Co. 
Solicitors for the Southern Canadian 


Power Co.—Messrs, Allen & Overy, 
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PRIVY COUNGIL 
Appeal from the Supreme Court of Canada 
February 8, 1937 
Lorp ATKIN, LORD THANKERTON, 

Lorp Russet or KILLOWEN, Lorp ALNESS, 
AND Lorp Maveiam. 
MARITIME ELECTRIC Co., Lrp. 
—APPELLANTS 

Versus 3 
GENERAL DAIRIES, Lro. ~ 
Fee are RESPONDENTS 
stoppel—Statuie imposing positive d į 
of ihe very act which Dlaintif seeks 5 JA LE Sey 


Ant hih can prevent it by setting up estoppel. 
ere 


section of the public, that is, on grounds of public 
policy, imposes a duty ofa positive kind, not avoid- 
able by the performance of any formality, for the 
doing of the very act which the party suing seeks 
to do, itis not open tothe defendant to set up an 
estoppel to prevent it, This conclusion must follow 
from the circumstance that an estoppel is only a 
rule of evidence which under certain special cir- 
cumstances canbe invoked bya party to an action: 
it cannot, therefore, avail in such a case to release 
the plaintif from an obligation to obey such a 
statute, nor can it enable the defendant to escape 
from a statutory obligation of such a kind on his 
part. It is immaterial whether the obligation is 
onerous or otherwise to the party suing. The duty 
of each party is to obey the law. To hold, that in 
such a case estoppel is not precluded, since, if it 
is admitted, the statute is not evaded is te approach 
the problem from the wrong direction; the Court 
should first of all determine the nature of the ob- 
ligation imposed by the statote, and then consider 
whether the admission of an estoppel would nullify 
the statutory provision. 
[Case-law discussed. ] 


Messrs. H. L. Murphy, K. C. and F. 
Gaham, for the Appellants. 

Sir R. Aske, K. C. and Mr. W. L. Me Nair, 
for the Respondents. i 

Lord Maugham.—This is an appeal 
by special leave from a judgment of the 
Supreme Court of Canada, dated June 28, 
1935, reversing a judgment of the Appeal 
Division of the Supreme Court of New 
Brunswick. That Court had affirmed a 
judgment in the King’s Bench Division 
whereby the appellants had recovered 
against the respondents the sum of 
$1,931 82 and costs. 

The appellants are a private company 
which sells electrical power in the City 
of Fredericton, New Brunswick. The com- 
pany is, however, a “public utility’ com- 
pany within the meaning of the Public 
Utilities Act of New Brunswick (Chap. 127 
of the Revised Statutes, 1927), It is accord- 
ingly under a statutory duty (s. 10, to 
furnish reasonably adequate service and 
facilities. It has annually to make tothe 
Board of Commissioners of Public Utilities 
stablisted by the Act some elaborate 
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returns. It is strictly limited as to the 
rates, tolls and charges which it can make 
and exact, which must be in exact accordan- 
ce with filed schedules open to public 
inspection, and these schedules must remain 
unchanged until altered, reduced, or modifi- 
ed as provided by the Act (ss. 14 and 15). 
Section 16 is in the following terms : — 

“No public utility shall charge, demand, collect 
or receive a greater or less compensation for any 
service than is prescribed in such schedules as are 
at the time established, or demand, collect, or 


receive any rates, tolls, or charges not specified in 
such schedules.” 


By s.18 it is provided that any public 
utility company charging or receiving a 
greater or less compensaticn for any service 
rendered than that prescribed as provided 
by the Actis guilty of “unjust discrimina- 
tion,” which is thereby prohibited, and is 
made liable to a penalty. By s. 19 no 
person, firm or corporation 

“shall knowingly solicit, accept or receive any 
rebate, concession or discrimination in respect to 
any service in, or affecting or relating to, any 
public utility whereby any such service is by any 
device whatsoever, or otherwise, rendered Free or at 
a less rate than that named in the schedules in 
force, as provided herein, or whereby any service 
or advantage is received. other than is herein 
specified,” , 

A penalty is provided for the violation of 
this section. 

The respondents during the material times 
carried on a dairy business in the City 
of Fredericton and manufactured and sold 
butter, ice cream and other milk products. 
They bought electric energy from the 
appellants. The amount of $1,931 claimed 
by the latter is the amount remaining due 
for electric energy supplied from the month 
of December, 1929, to the month of March, 
1932, according to the schedules in force 
during that period. Only $546-28 instead 
of $2,475°10 had been paid. The defence 
of the respondents is simply that of an 
estoppel raised cn agreed facts of a some- 
what singular nature. No viva voce evi- 
dence was given at the trial. It is im- 
portant to keep closely to the principal 
facts as agreed and their Lordships doubt 
whether it is legitimate or safe to draw 
any further inference of fact in the existing 
circumstances. It will be convenient to 
state the important facis us agreed in a 
series of paragraphs. 


1. The respondents carried on business 
in the city in buying cream from farmers 
and others and using the same in the 
manufacture of butter, ice cream and other 
milk products. 

2, They paid to the farmers and others 
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from whom the cream was bought a price 
depending amongst other things on the cost 
of manufacture of the butter, ice cream and 
other milk products. 

3. The respondenis used the electric 
energy supplied by the appellants for power 
and other purposes in connection with their 
manufacture of butter, ice cream and other 
milk products, and the cost of such energy 
entered into the cost of such manufacture 
and directly affected the price which the 
respondents paid to the farmers and others 
for their cream. 

4. The appellants at all material times 
knew that the respondents were using the 
electric energy in their manufacture and 
they rendered to the latter each month a 
statement purporting to show the amount 
of electric energy supplied to the latter, 
purporting to be based on the reading 


of the meter placed py the appellants on. 


the respondents’ premises for the purpcse 
of registering the energy so supplied. 

5. The respondents believed the state- 
menis so rendered to be true and in 
accordance with the reading of the meter 
and they from time to time paid to the 
appellants the amounts shown by such 
statements. 

6. The respondents used the amounts 
so paid as part of their cost of manufact- 
ure of butter, ice cream and other 
milk products in determining the cost of 
manufacture for the purpose of fixing the 
price so to be paid for the said cream, and 
the respondents did base thereon the 
amount Which they paid to the farmers and 
others for the said cream. 

7. The mistake in rendering the said 
statements showing incorrect amounts to be 
due was the mistake of the appellants. 

8. The respondents acted upon the said 
statements so rendered believing the same 
to be true. 

9. By reason of such belief the res- 
pondents paid to the farmers and others 
large sums of money more thanthey would 
or could have paid for the said cream if the 
amounts now claimed for electric energy 
had been 1endered to and claimed from 
the respondents at several times when 
the said statements were rendered by the 
appellants, 

These remarkable facts, involving as 
they do the long continued undercharging 
of the appellants toso serious an extent, 
are to some extent explained by the fol- 
lowing admitted circumstance. The meter 
was accurate and conformed with the 
statutory requirements; but in order to 
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arrive at the correct amount of electric 
energy it was necessary to multiply the 
dial reading by ten. Through error this 
was not done, and asa result the respond- 
ents were charged with only one-tenth of 
the electric energy supplied to them. Thus 
the first statement rendered, that of De- 
cember 18, 1929, showed 106 k. w. h. This 
was a correct reading of the dial, but to 
obtain the actual amount of energy used 
the reading should have been multiplied 
by ten making 1,060 k.w.h. For this the 
correct charge according tothe schedules 
would be $4450 instead of the minimum fee 
of $15. The same error was made in com- 
piling every one of the statements up to 
March 16,.1932. 

To the plea of estoppel two objections 
were raised by the appellants. First, it 
was contended that, apart from any other 
reason, estoppel was barred or precluded 
by the provisions of ihe Publie Utilities 
Act. “A party”, it was contended (citing 
13 Halsbury, 2nd Edition page 474, s. 549), 
“cannot by representation, any more than 
by any other means raise against himself 
an estoppel so as to create a state of 
affairs which he is under a legal disabili- 
ty of creating”. Secondly, it was con- 
tended that (apart from the statute) there 
could be no estoppel since the representa- 
tions contained in the monthly statemenis 
were not intended to induce any course 
of conduct on the part of the respond- 
ents other than the payment of the amounts 
stated to be due. On this point great 
reliance was placed by the appellants on 
the well-known and often cited propo- 
sitions relating to estoppel in pais laid down 
in 1875 by Brett, J., (afterwards Lord Esher) 
in the case of Carrv. London and North 
Western Railway (1). It was urged that 
the representation relied on as founding 
the estoppel must be one intended or cal- 
culated to bring about the particular 
course of conduct which was the cause of 
detriment to the party relying on the es- 
toppel. 

Hither of these contentions, if sound, 
suffice to defeat the estoppel and to entitle 
the appellants to judgment. Mr. Justice 
Richards in a careful judgment in the 
King’s Bench Division of the Supreme Court 
of New Brunswick decided both points in 
favour of the appellants, and gave judgment 
for $1,931-c2 and costs. In the Appellate 
Division this judgment was confirmed by 
Mr. Justice Baxter and Acting Chief Jus- 


(1) (1875: 10 O P307 atp. 316; 44 L JC P 109, 
311 T 785; 23 W R 747, 
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tice Grimmer on the second of the two 
grounds above stated, Mr Justice Le Blanc 
Intimating a doubt as to whether the re- 
sult might not have been different if negli- 
gence on the part of the present appellants 
(which had not been pleaded) had been 
alleged. 

When the matter came on appeal before 
the Supreme Court of Oanada another view 
was taken, and Mr. Justice Dysart deliver- 
ed the judgment of the Court (concurred 
in by Chief Justice Duff and Justices 
Lamont, Qannon and Davis) deciding both 
the contentions in favour of the present res- 
pondents and, therefore, accepling the plea 
of estoppel, with the result that the appeal 
was allowed and the judgment reversed and 
set aside with costs in all the Courts. 

[n the view of their Lordships, assisted 
by able and exhaustive arguments by Coun- 
sel on both sides, the two points are of con- 
siderable difficulty and importance, It will 
be convenient to deal in the first place with 
the contention based on the statute. 

The problem cannot be more admirably 
stated than by Mr. Justice Dysart. He 
green to the present case,the Act imposes a 
duty on the Electric Company to charge, and -on 
the Dairy Company to pay, at scheduled rates, for 
all the electric current supplied by the one and 
used by the other, duringthe twenty-nine months 
in question. The specific question for determina- 
tion here is, can the duty so cast by statute upon 
both parties to this action, be defeated or avoided 
by a mere mistake in the computation of ac- 
counts ?” 

In the view of their Lordships the answer 
to this question in the case of such a statute 
as is now under consideration must be in 
the negative. The sections of the Public 
Utilities Act which are here in question 
are sections enacted for the benefit of a 
section of the public, that is, on grounds of 
public policy in a general sense. In such 
a case—and their Lordships do not propose 
to express any opinion as to statutes 
which are not within this category—where 
as here the statute imposes a duty of a 
pesitive kind, not avoidable by the per- 
formance of any formality, for the doing of 
the very act which ihe plaintiff seeks to do, 
it isnot open tothe defendant to set up 
an estoppel to prevent it. This conelu- 
sion must follow from the circumstance that 
an estoppel is only a rule of evidence 
which under certain special circumstances 
can be invcked by a party to an action; 
it cannot, therefore, availin sucha case to 
release the plaintiff from an obligation to 
obey such a statute, nor can it enable 
the defendant to escape from a statutory 
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obligation of such a kind on his part. It is 
immaterial whether the obligation is one- 
rous or otherwise to the party suing. 
The duty of each party is to obey the 
law. To hold, as the Supreme Court 
has done, that in such a case estoppel 
is not precluded, since, if itis admitted, 
the statute is not evaded appears to 
their Lordships with respect to approach 
the problem from the wrong direction; 
the Court should first of all determine 
the nature of the obligation imposed by 
the statute, and then consider whether 
the admission of an estoppel would nullify 
the statutory provision. 

A similar conclusion will be reached if 
the question put by the learned Judge is 
looked at from a somewhat different angle. 
It cannot be doubted that if the appellants, 
with every possible formality had purport- 
ed to release their right to sue for the 
sums remaining due according to the sche- 
dules, such a release would be null and 
void. A contract to do a thing which can- 
not be done without a violation of the law 
is clearly void. It may be asked with 
force why, if a voluntary release will not 
put an end to the obligation of the respond- 
ents, an inadvertent mistake by the ap- 
Pellants acted upon by the respondents can 
have the result of absolving the appellants 
from their duty of collecting and receiving 
payment in accordance with the law. To 
collect the money due will, in one sense, 
cause loss or injury to the respondents, to 
the extent of $ 1,931°82. Their Lordships 
do not know, because the admission (No. 9 
above) dces not cover the point, whether to 
allow the estoppel will not leave the res- 
pondents with an advantage tonsisting of 
the difference between the sum of $ 1,931°82 
and the total amount by which the res- 
pondents were led to increase their pay- 
ments of cream to farmers and others. It 
is, however, clear that to disallow the estop- 
pel will leave the respondents out of pocket 
to the extent cf the increased amounts just 
referred to. It is an unfortunate result; 
but the obligation to obey a positive law is 
more compelling than a duty not to cause 
injury to another by inadvertence. In the 
present case it may be observed that the 
injury is not a canse of action, Their 
Lordships are unable to see how the Court 
can admit an estoppel which would have 
the effect pro tanto and in the particular 
case of repealing the statute. 

If we now turn to the authorities, it must 
be admitted that reported cases in which 
the precise point now under consideration 
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has been raised are rare. It is, however, to 
be observed that there is nota single case 
in which an estoppel has been allowed in 
such a case to defeat a statutory obligation 
of an unconditional character. Ths text- 
books have regarded the case as one closely 
analogous to the cases of high authority 
where it has been decided that a corpora- 
tion could not be estopped from contend- 
ing that a particular act was ultra vires. 
Their Lordships propose to deal briefly with 
the more relevant authorities. In Reginav. 
Blenkinsop (2) a municipal body under 
a mistake of law has sent demands toa 
railway company for only one-third of the 
sums legally due. The error continued for 
four successive years. In the fifth year the 
overseers took steps to recover the amounts 
unpaid. The company set up an estoppel 
based on the contention that the company 
had acted on the statements sent to them 
aod had paid out the money in dividends; 
but the estoppel was disallowed. In the 
case of Anctil v. Manufacturer's Life Insu- 
rance Company (3) a question arose in re- 
ference to a condition in a ploicy of life 
assurance which provided for the policy 
becoming incontestable on any ground if 
the same should have been in force for a 
year, the premiums having been promptly 
paid. The policy was attacked on the 
ground of a lack of insurable interest with- 
in the meaning of the Civil Code of Lower 
Canada. The ecndition was relied on and 
estoppel was pleaded but was not allowed. 
Lord Watson in delivering the judgment 
of the Privy Council observed on this point, 
concurring in the opinion expressed by the 
majorities of the Supreme Court of the 
Superior Court sitting in review:— 

“The rule of the Code appears to them” (i. e. 
their Lordships) “to be one which rests upon general 
principles of public policy or expediency, and which 
cannot be defeated by the private convention of the 
parties,” 

More recently In re A Bankrupicy Notice 
(4) a similar point arose in reference to 
the Deeds of Arrangement Act, 1914. The 
main question was whether a party could 
be estopped by a letter of assent acted upon 
by the recipient from contending that a 
certain agreement was void for want of 
registration. Various points were involved, 
but it is to be noted that Lord Atkin (then 
Atkin, L. J.) at p. 97* remarked: 

“Whatever the principle may be” (referring toa 

(2) (1892) 1 Q B43; 61 LIMO 45; 66 L'T 187; 
40 W R 272; 56 J P 248. 


(3) (1899) A O 604; 68 L J PO 123; 81 L T 279. 
aA ake, 2 Ch. 76; 93 L J Oh. 497; 131 L T 307; 68 





*Page of (1924) 2 Ch.—[Hd.] 
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oontention as regards approbation and reprobation), 
“it appears to me thatit does not apply to this case, 
for it seems to me well established that it is im- 
possible in law for a person to allege any kind of 
principle which precludes him from alleging 
the invalidity of that which the statute has, on 
grounds of general public policy, enacted shall be 
invalid.” 

A statement made by Lord Shaw of 
Dunfermline in a case of Bradshaw v. 
M’Mullan (5) supports the same view. It 
should be added that as regards estoppel 
by deed, it was long ago held that if the 
deed were executed in contravention of a 
statute, there could be no estoppel. The 
leading case is Doe d. Chandler v, Ford (6). 

The Supreme Court appear to have at- 
tached great if not decisive weight to the 
decisions of English Courts in relation to the 
Companies Acts and in particular in rela- 
tion to the effect of s. 25 of the Companies 
Act, 1867. That unfortunate section led to 
much injustice and was finally repealed in 
1940; but it was not so worded as to cause 
the disastrous results which would have 
followed from a decision that the section 
precluded a purchaser in the market of 
shares purporting to be fully paid by cer- 
tificates under the seal of the company from 
relying on the certificates. The leading case 
was that of Burkinshaw v. Nicolls (7) 
and Lord Cairns in making the leading 
speech was careful to point out that the 
purchaser of the shares was not violating 
the terms of the statute. At p.1017* Lord 
Cairns oberved as follows :— 

“He comes before the Court not in any way affect- 
ing to break in upon the enactment which I have 
read. He says: ‘I bow to the words of the enact- 
ment. I have not in any way attempted to 
ynterfere with it, but I have taken, in the course 
of business, a share, in regard to which I have the 
representation of the company that that section has 
been complied with.” 

Lord Cairns went on to puint out that 
the whole of the dealings with shares in 
public companies would be paralysed if, 
a share being dealt within the ordinary 
course of business in the market with a 
representation upon the certificate by the 
company that the whole amount of the share 
had been paid, the purchaser was bound to 
disregard the assertion of the company 
and must emhark on what might be a most 
difficult investigation as to mode in 
which the section had been complied 
with. 

It is, therefore, plain that the House of 

(5) (1920) 21 R 412 at p. 425, 

(6) (4835) 3 Ad. & Ell. 649; 5 N & M 209; 1 H & 
W 378:5 LJK B25. 

(7) (1878) 3 A C1004; 48 LJ Ch. 179; 39 LT 308; 
26 W R 819. 


“#Page of (1878) 3 A. O.—[Hd.] 
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Lords decided the case on the view that 
the estoppel in question was not an attempt 
in any way to break in upon the terms 
of the enactment. In the later cases such 
as Bloomenthal v. Ford (8), the contrary 
was not even! suggested. In comparing 
the facts of the present case and those 
which existed in Burkinshaw v. Nicolls (7), 
it may be desirable to nole that in the 
present case, as above pointed out, the 
appellants are acting in direct violation of 


the statute if they do not collect and. 


receive from the respondents the amount 
remaining due, whilst in the latter case, a 
duty was not imposed on the company 
under s. 25 to recover in cash from the 
share-holder the full amounts of the shares 
in cash. It must be remembered that the 
amounts paid up on shares generally 
depend on calls duly made and that 
shares are constantly transferred from one 
share-holder to another. In these circum- 
stances s. 25 makes no attempt to affix a 
duty upon the company to exact payment 
from specific share holders. In truth the 
position of a share-holder is very widely 
different from that of a purchaser of electric 
energy who is bound by such a statute as 
the Publie Utilities Act of New Brunswick. 

Their Lordships having thus arrived at 
the conclusion that estoppel is not open 
to the respondents for these reasons, which 
are in effect the same reasons as those given 
by Richards, J. in the King’s Bench 
Division on this part of the case, it be- 
comes unnecessary for them to express an 
opinion as to the other ground on which 
the appellants have challenged the estoppel. 
As above pointed out the agreed facts 
are of a very unusual character and the 
diligence of Counsel was unable to find 
any authority in which the invalidity of 
an estoppel was held to turn on the cir- 
cumstance thatthe course of conduct in- 
duced by the representation was not that 
intended to be caused by the person 
making the representation. The question 
must, to a great extent, turn on a considera- 
tion of the numerous authorities referred 
to in the Canadian Courts. On the whole 
it seems to their Lordships that the wiser 
course will be to leave this part of the 
case undecided so far as they are con- 
cerned, and they propose to express no 
opinion on it. 

For the reasons above given their Lord- 
ships are of opinion that the appeal 
succeeds, and that the judgment of the 


(8) (1897) AC 156; 66 L J Ch 325; 76 L T 205; 45 
WR 449. 
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Appeal Division of the Supreme Court of 
New Brunswick and of Richards, J. ought 
to be restored with costs here and below. 


Their Lordships will humbly so advise 
His Majesty. 
N Appeal allowed. 


Solicitors for the 
Charles Russell & Co} 

Solicitors for the Respondents:—Mr. E. D. 
K. Busby. 


Appellant:—Mcgsra. 


PRIVY COUNCIL 
Appeal from The Allahabad High Court 
February 22, 1937 
Lord RUSSELL oF KILLOWSN, Lorp 
MAOMILLAN AND SIR LANCELOT SANDERSON. 
BHARAT DHARMA SYNDICATE, 
LIMITED — APPELLANTS 
versus 
HARISH CHANDRA — RESPONDENT. 

Privy Council —Practice—Allegation of fraud in 
afidavit—Point fought out in High Court without 
any objection—-Objection that fraud was not originally 
pleaded, if can be taken—Fraud—Proof of—Court's 
duty to conpel party alleging fraud to produce 
specific details of it— Practice. 

Where inthe affidavit evidence, allegations of 
fraud are made and matter is thoroughly fought out 
inthe High Court on those lines and no objections 
are taken which, had they been taken, would no 
doubt have led tothe necessary amendments being 
made inthe origina! petition, the objection that 
fraud is not allegedin the petition cannot prevail. 

Where persons are charged with fraud or other 
improper conduct, and the tribunals are called 
upon to decide such issues, the litigant who 
prefers the charges should be compelled to place on 
record precise and specific details of those charges. 
Such cases will be much simplified if this practice 
is strictly observed and insisted upon by the Oourt, 
even if no objection is taken on behalf of the 
pasties who are interested in disproving the accusa- 
ions. 

Messrs. Lionel Cohen, K. C. and J. M. 
Parikh, for the Appellants. 

Sir H. Cunliffe, K. C. and Messrs. Pullen 
and M. J. Clark, for the Respondent. 

Lord Russell of Killowen.—This is an 
appeal from an order cf the High Court 
of Allshabad, by which it was ordered 
that the appellant company, the Bharat 
Dharma Syndicate, Limited, be wound up. 
The decree was made on the petition of 
the respondent, who when he presented the 
petition was the holder of one ordinary 
share of Rs. 25 upon which Rs. 12 had been 
paid up. He deposited the balance of 
Rs. 13 in Court during the proceedings. 

The petition was heard by two Judges, 
Thom, J. and Iqbal Ahmad, J. A long and 
elaborate reserved judgment was delivered, 
which dealt in great detail with the history 
of the company from its formation down 
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to the time when the petition was presened, 


and with the evidence and credibility of 
the witnesses in the case. ‘The Court came 
to the conclusion that the company ought 
to be wound up on two grounds, viz.—(4) 
that it was insolvent and (i) that it was 
Just and equitable that it should be wound 
up, owing (to put it shortly) to ita fraudulent 
flotation and its fraudulent career, and to 
the consequent advisability (in the interest 
of the public and all concerned) of bringing 
its undesirable life to an end. 

Their Lordsnips have had the great 
advantage of a full argument by Counsel 
for the appellants, in the course of which 
they made a close examination of tne 
relevant facts, documents and evidence. 
Nothing could have been more complete, 
It was contended that no order for wind- 
ing up on the ground of insolvency should 
have been made on the evidence, and in 
no event at the instance of this petitioner; 
and further that no order should nave been 
made on the ‘just and equitable” ground, 
because no charge of fraud had been made 
in the petition, and no fraud had been 
established by the evidence in the case. 

In regard to the rst contention, their 

Lordships feel no doubt that this company 
is, and for the greater part of its existence 
has been, insolvent. Whether an order 
for winding up on this ground should have 
been made at tue instance of this petitioner, 
is of small importance in view of the fact 
that in their Lordships’ opinion, no case 
has been made out by the appellants which 
would justity them in interfe1ing with the 
decision of the High Court. 
_ The objection tnat fraud was not alleged 
in the petition cannot prevail at this stage. 
The allegations were made in the altidavit 
evidence, and the wnole matler was clearly 
fougut in the Higa Court on those lines; 
and apparently without any objection being 
taken, which, had it been taken, would no 
doubt have led to the necessary amendments 
being made in tne petition. 

Upon the merits of the case, however, 
their Lordships feel bound to state—~—(bus 
without having heard Counsel for the res- 
pondent on the subjectj}—tuat they are not 
Prepared to accept as established by tne 
evidence, all the undings of traud embodi- 
ed by the High Uourt in the last paragraph 
but three ot the judgment Tuey think 
that itis only right wo make this clear in 
view of the possibility ot criminal’ pro- 
ceedings which is indicated in the next 
succeeding paragraph of baat judgment. 
Nevertheless, without pausing to consider 
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in detail whether the unfavourable view 
taken by the learned Judges of the doings 
of this company, and ul the actions of 
Gyananand und others wao controlled the 
company's ullaits, wus conipletely justilied 
in all respecis, their Lordships are satisfied 
that there was ample material upon which 
tue Judges’ of the Higa Court might, in 
their discretion, reach the conclusion that 
this company should not be permitted to 
continue in existence, and thatit was just 
and equitable that it should be wound up. 


Their Lordships are not so well qualited, 
as were the Judges who heard many of the 
witnesses and observed their demeanour, 
to form a conclusion as to tne effect of the 
evidence as a whole. ‘ney observe, how- 
ever, that afterall the evidence had been 
placed before the Court, Counsel appearing 
for the company based his opposition to 4 
winding up order (which, he admitted, 
must huve been made had the company been 
an ordinary commercial concern) upon the 
ground of the exceptional and religious or 
national objects of this company. ‘that 
plea was not advanced beiore tue Board; 
but the fact that it was raised in the Higa 
Court, coupled with the admissiun when 
preceded ıt, throws a strong lignt on the 
effect which the whole evidence had pro- 
duced. 


Their Lordships are of opinion that the 
order for winding up tuis company was 
justined both in fact and in law, and that 
tuis appeal snould fail. ‘hey will humbly 
advise His Majesty accordingly. Tue ap- 
pellants will pay the costs of the appeal. 


Before parting with this case their 
Lordships desire to call attention to the 
great ditficuliy which is vccasivned both 
to persons charged with fraud or other 
improper conduct, and to the tribunals 
waich are called upon to decide suci issues, 
if the Ltigant who prefers the charges 15 
not compelled to place on recurd precise and 
specilic details of those charges. In the 
present case the petitioner ougat uot to 
have been aliowed to proceed with his 
petition and seek to prove fraud, unless und 
until he bad, upon such terms as the Court 
tnought fit to impuse, amended his petition 
by inciuding therein iull particulars of tue 
allegations which he intenued to prove. 
Sucu cases as the present will be mucn 
simplitied if this practice is strictly observ- 
ed and insisted upon by the Court, even 
if, as in the present case, no objection 18 
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taken on behalf of the parties who are 
interested in disproving the accusations. 

D. Appeal dismissed. 

Solicitors for the Appellants:—Messrs. T. 
L. Wilson & Co. 

Solicitors for the Respondent:— Messrs. 
Douglas Grant & Dold. 
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LAHORE HIGH COURT 
First Civil Appeal No. 2124 of 1931 
November 29, 1935 
Batpe AND ČURRIE, JJ. 
SEGRETARY OF STATE—Degrenpant— 
APPELLANT 


VETSUS 
TIKKA JAGTAR SINGH- Osszctor— 
RESPONDENT 

Land Acquisition Act (I of 1894), ss. 9, 25— 
Particulars of claim must be given —Held on facts, 
that service under s. 9 on servant was good and 
valid, 

It is clear from the perusal of s. 9, Land Acquisi- 
tion Act, that a claimant must give particulars of 
his claim. Where an item is not specified, he will not 
be awarded compensation on that score, merely 
because the amount awarded does not exceed the 
total amount claimed. Secretary of State v. F. E. 
Dinshaw (6), distinguished. _ i | 

Where a claimant isserved with notice under 
s.9, Land Acquisition Act, through his servant 
who accepts service on behalf ofhis master, with 
whom he communicates and receives instructions 
and piefers aclaim, the service is valid and good 
under s. 9. ni 

E. O. A. from the decree of the additional 
District Judge, Lyallpur, dated August 30, 
1931. 

Dewan Ram Lal and Mr. Asadullah, for 
the Appellant. | 

Sardar Harnam Singh, for the Respon- 
dent. 


Currie, J.—Certain lands in Chaks Nos. 
295 R. B. and 233 R. B. were acquired 
for the projected Channanwala-Lyallpur 
Railway. The Land Acquisition Collector 
awarded compensation at the rate of 
Rs. 480 per acre inthe case of Ohak No. 
296 R. B. and Rs. 520 in the case of Chak 
No. 233 R. B. On objections by Tikka 
Jagtar Singh in respect of the land be- 
longing to him in Chak No. 296 R. B. 
and Ohak No. 234 R. B. and by Nathu Ram 
in respect of land in Onak No. 233 R. B. 
references were made to the District Judge. 
These references were consolidated and 
dealt with together. The learned District 
Judge raised the rate for the land to 
Rs. 900 in each case. In addition he 
allowed compensation for severance to 
Tikka Jagtar Singh at the rate of Rs. 250 
per square but allowed Nathu Ram no- 
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thing under this head onthe ground that 
he had preferred no claim before the 
Land Acquisition Collector. This award 
has led to three appeals which may con- 
veniently be decided in one order. 

The Secretary of State has appealed in 
both cases while Nathu Rara has preferred 
a cross-appeal. In both cases the Secretary 
of State contested the market value of 
the land as fixed by the learned District 
Judge. In the case of Tikka Jagtar Singh 
he also contended that the reference 
was barred by limitation and that Tikka 
Jagtar Singh was not entitled to any 
compensation for severance because he had 
not preferred any claim to such com- 
pensation before the Land Acquisition 
Collector, or in the alternative had failed 
to prove any damage by severance. Nathu 
Ramin his appeal claimed that he should 
have been awarded compensation for the 
land at Ks. 1,200 per acre and also claimed 
compensation on account of seven marlas 
occupied bya watercourse for which no 
compensation has been allowed by the Dis- 
trict Judge on account of two trees and on 
account of severance. 

To take the appeal, ofthe Secretary of 
State against Tikka Jagtar Singh first, it is 
clear that there is no force in the objec- 
tion regarding limitation. The award was 
pronounced on February 23, 1930, and the 
application for reference was presentedon 
April 8, 1930. It is, however, pointed out 
that 6th and 7th April were holidays in 
Lyallpur and that thusthe application 
was within time. That this was. so appears 
from the order of the learned District Judge 
on p.18 of the paper book in connection 
with the case of another objector. The 
learned District Judge remarks that April 
6 was a Sunday and the next working 
day was April8 Hence it is clear that the 
application for reference was within time 
and is not barred by limitation. As 
regards the second point, the objection 
that no claim for severance had been 
preferred before the Collector was raised 
before the learned District Judge, but he 
held that the Tikka Sahib had not been pro- 
perly served under s.9 and therefore the 
claim could be entertained. It appears 
that notices under s.9 were issued to the 
Tikka Sahib and were received by Kahn 
Singh. 

This man isthe sarbrah lambardar for 
Tikka Jagtar Singh and described himself 
as the mukhtar, though subsequently he 
stated thatbe had no power-ot-attorney. 
He certainly appeared before the Collector 


1937 
and in his statement before the District 
Judge he admits service of the notice and 
states that he had written tothe ‘Tikka 
Sahib a week before the date of hearing 
but got no reply. When he appeared he 
stated that his statement was the same as 
that of Nathu Ram who had claimed 
Rs. 4,000 per acre compensation. On 
April 20, 1929, he made a statement in 
which he claimed that land in exchange 
should be given in Chak No. 289, and when 
asked whether he was prepared to accept 
land elsewhere he stated that he would 
not answer but would consult his master. 
He admits that before he made that state- 
ment he had already consulted his master. 
Finally on April 30, Ram Singh who held 
the general power-of-atiorney from the 
Tikka Sahib presented a petition in which 
he stated that he was not prepared to 
take land ata distance. Neither in this 
petition nor in the statement of Kahn 
Singh was any claim preferred on account 
of severance. It is, therefore, urged by the 
learned -Government Advocate that the 
District Judge could not award anything 
on this score in view of the provisions 
of s. 20, Land Acquisition Act. In this con- 
nection he has cited Orient Bank of India 
v. Secretary of State (1) Ram Prasad v. 
Collector of Aligarh, 40 Ind. Cas. 274 (2) 
and Umar Bakhsh v. Secretary of State, 
46 Ind. Cas. 906 (3) which clearly support 
his contention. 

On the other hand it is contended on 
behalf of the respondent that where it is 
intended toapply the provisions of s. 25, 
Land Acquisition Act, it is necessary that 
the provisions of s. 9 should have been 
strictly complied with. The learned 
Counsel forthe respondent hascited in 
this connection Tara Prasad v. Secretary of 
State (4) and Venkatarama Iyer v. Collector 
of Tanjore (5) in both of which cases it was 
held that 15 days’ clear notice must be 
given under s. 9. Keference was also 
made in Secretary of State v. P, E. Dinshaw 
(6), but in that case compensation on the 
score of severance had been claimed 
before the Collector though the amount 
had not been specified and the learned 

(1) 7 L 416; 94 Ind. Cas, 245; A IR 1926 Lah, 401; 
27 PL R 656. 

(2) 40 Ind, Cas, 274; A I R 1917 All. 52, 
ave Ind. Cas. 906; A IR 1918 Lah. 160; 145 P W 


(4) A I R 1930 Cal. 471; 127 Ind. Cas. 666; 57 O 
837; 34 O W N 323; Ind, Rul. (1930) Cal. 874. 

(5) A IR 1930 Mad. 836; 195 Ind. Cas. 147; 53 M 
921; (1930) M WN 618; 3% L W 363; 60M L J 410, 

(6) A IR 1933 Sind 21; 146 Ind. Cas, 1040; 27 SL 
R84; 6 R 8109, 
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Additional Judicial Commissioner remark- 
ed that that would indubitably afford a 
sufficient ground for condonation and 
more so wzen the resp ndent had placed 
materials showing what his expert con- 
sidered to be a fair compensation, and 
the Land Acquisition Officer dealt with 
the claim onthe materials placed before 
him without demur and without requiring 
the respondent to make the claim more 
specific. He remarked that he was pre- 
pared to go further and hold that the 
respondent was under no obligation to 
specify the amount as claimed under this 


item and that in any event, as he had 
claimed compensation at the rate of 
Rs. 20 persquare yard plus something 


more, 8.25, cl. (2), was no bar to his 
being awarded a total compensation in 
respect of all items in excess of that 
awarded by the Land Acquisition Officer 
provided it was not more than Rs. 20 per 
square yard. ` 

In the present case, however, it is 
clear that though a total amount of com- 
pensation largely in excess of the amount 
awarded by the Collector was claimed, 
no mention was made of any claim in 
respect of severance. It is clear from the 
perusal of s. 9, Land Acquisition Act, that 
a claimant must give particulars of his 
claim. Construing the section liberally 
the view taken by the learned Additional 
Judicial Commissioner in Secretary of 
State v. F. E. Dinshah (6) viz. that, where 
a claim to compensation on the score of 
severance has been made though the 
amount has not been specified, it can be 
entertained provided that the total 
amount of compensation eventually award- 
ed does not exceed the total amount 
claimed by the objector, would not apply 
in the present case. The sole question is 
whether the Tikka Sahib was served with 
notice. Mr. Harnam Singh points out 
that the notice itself was in many ways 
defective. That is true, but the objection 
was not taken earlier. He further con- 
tends thats. 9 (3) contemplates personal 
service and that Kuhn Singh was not 
an agent authorized to receive service 
on behalf of Tikka Sahib as he had no 
power-of-attorney. Now in the present 
Case itisclearthat Kahn Singh did ac- 
cept service on behalt of the Tikka Sahib 
and communicated with him and was re- 
ceiving instructions from him. The Tikka 
Sahib himself, whois the only person in a 
position tosay whether he had received 
intimation, refrained from appearing in 


> 
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the witness-box, and in these cireum- 
stances I should have been prepared to 
bold that he had been duly served with 
the notice unders.9 and failed to prefer 
any claim on the score of severance before 
the Collector. 

It is unnecessary, however, to record any 
definite finding on that point as the appeal 
of the Secretary of State as regards the 
compensation awarded for severance must 
succeed on the short ground that the 
objector has failed to produce any evidence 
to show what damage he would suffer on 
this score. ‘The proposed railway line 
for which the lend was acquired indeed 
cuts across his land, but considerable 
areas remain on eitherside and there is 
no evidence to show that the value of 
these Jands would be decreased by 
severance or that any extra expenditure 
would be nevessary to cultivate them 
efficiently. Itis clear on the evidence of 
the Executive Engineer (P. W. No. 4) that 
the railway would provide necessary 
culverts andnew watercourses, if neces- 
sary. This disposes of the evidence of the 
patwari (P. W. No. 5) who merely states 
that ifa railway line passes through this 
land, the cut off portion will lose its means 
of irrigation unless culverts are provided. 
The only other evidence produced by the 
respondent onthe question of severance 
was the vague statement made by 
P. W. No.2 Anup Singh who estimated 
that in his case in another chak the value 
of the square had been reduced by one 
half as separa.e supervision was required 
on either side while burrow-pite attracted 
rain water. On such meagre data it is 
impossible to uphold any claim for com- 
pensation on the score of severance. 

As regards lhe market value of the land, 
the learned Government Advocate con- 
tends thatthe value placed upon it by 
the learned Additional District Judge is 
too high, while on behalf of- Nathu Ram 
itis contended that the price should be 
enhanced. The patwari states that prices 
reached their highest level in 1926-27 
and thatthe two chaks are of the same 
value. We have one instance of sale by 
auction, viz, one killa of nehri land in 
Chak No. 296 in the year 1926 for Rs. 955. 
The statement of private sales printed at 
pp. 78 and 79 of the paper book gives on 
four transactions an average Value in 
Chak No. 233 of Rs. 1,016 per acre. Two 
sales in 1924 of considerable areas give 
rates of Rs. #36 and Rs. 896, respectively, per 
acre. The average, however, is swollen 
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by the remaining two sales in 1927. In 
both cases the vendor was one Charanjit 
Singh. In May 1927 he sold by a registered 
deed 55 kinals 10 marlas for Rs. 7,500 
giviag an average of Rs. 1,089. A refer- 
ence to the sale-deed shows that only 
Rs. 4,000 was actually paid tefore the 
Sub-Registrar, Rs. 2,000 being described 
as earnest money, while a pro-nole was 
taken forthe balance of Rs. 1,500. Though 
Charanjit Singh was placed in the witness- 
box by the objector, this deed was never 
put to him and he was never . questioned 
regarding the receipt of cash. 

The second sale by him was an oral 
transaction by which he sold 124 kanals 


12 marlas for Rs. 18$00 in July 1927. 
This gives an average rate of Rs. 1,216 
per acre. The mutation Ex. P-4, wnich 


was sanctioned in September, shows that 
only Rs. 10,700 was paid at tne time of 
the attestation of the mutation entry it © 
being alleged that Rs. 5,700 had been 
paid as earnest money and Rs, 2,500 more 
had been paid on the day the report was 
made tothe patwari. The vendor, woen 
examined, was very vague about this 
transaction. He first stated that the area 
was about 13 acres and then stated that it 
was about 20 acres and gave no details 
regarding the price. Though this sale 
took place è couple of months after the 
other sale, the vendor states that it was a 
year or two later. Tne vendee Hari 
Singh (P. W. No. 3) ig also somewhat 
Vague in giving the area as 120 kanals. 
Neither of these two transactions by 
Charanjit Singh is of much value as the 
actual payment of the alleged price has 
not been established. As regards the oral 
sale, it seems extraordinary tuat a trunsac- 
tion of this magnitude should be carried out 
in such a manner. I, therefore,am of opi- 
nion that these two transactions are of no 
help in determining the value. 

The learned District Judge relied on 
calculations of the capitalized value of 
rent in reaching his estimate of tne mar- 
ket value, but neither party atbacnes any 
importance to this, and in my opinion, 
these rentsarenot a safe guide. After 
a consideration of the available evidence 
and hearing Counsel 1 am of opinion that 
the figure of Rs, 90U per acre assessed by 
the learned Additional District Judge is a 
fair price in view of the fact that in 1y22 
prices had according to the patwar: begun 
togo down from the peak level reached in 
1926-27. I can see no ground ‘for re- 
ducing the figure as suggested by the learns 
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ed Government Advocate or enhancing 
itas urged by Natha Ram’s Counsel. | 
therefore accept it as a fair valuation. 


As regards the appeal of Nathu Ram, the - 


learned Government Advocate concedes 
that he is entitled to receive compensa- 
tion for the area of 7 marlas occupied 
by a watercourse passing under the line. 
He suggests that compensation should be 
Nominal as the railway will afford facili- 
ties for passing water under the line. 
It is clear, however, that the proprietary 
right in the land has been acquired, and 
though the land may at present be used 
as a watercourse it might at any time, in 
the event of re-organisation of the irrigation 
arrangements, be cultivated. I would, 
therefore, award. compensation for this area 
at the same rate as that of the cultivated 
land, viz, Rs. 900 per acre. This comes 
to Rs. 39-60 for 7 marias. As regards 
the remaining claims preferred by Nathu 
Ram admittedly he preferred no ‘claim 
to compensation for the two trees or’ on 
the score of severance when he appeared 
before the Collector and therefore, in view 
of the rulings cited above his claim was 
rightly rejected by the learned District Judge. 

One further point remains in both cases. 
The learned Government Advocate has 
contended that the learned District Judge 
-erred in awarding the objectors propor- 
tionate costs. That was a matter within 
the discretion of the District Judge and 
I see no ground for interference. The 
actual calculations of the costs appear lo 
be correct as far as Pleader’s fee is con- 
cerned. In view of the above findings 
I would dismiss in tuto the appeal of the 
Secretary of State as against Nathu Ram 
with costs. As regards Nathu Ram's 
appeal I would accept it tothe extent of 
increasing the amount awarded to him by 
Rs. 39-6-0 on account -of 7 marlas of 


watercourse with proportionate costs. 
His appeal is otherwise dismissed with 
costs. As regards the appeal of the 


Secretary of State as against Tikka Jagtar 
Singh, I would accept the appeal to the 
extent of disallowing the compensation 
awarded on account of severance, that is 
to say, Rs. 1,250. To that extent the 
appeal is accepted and the amount awarded 
by the learned District Judge is reduced 
by Rs.1,250, As the appeal has only been 
partially successful, I would leave the 
parties to beur their own costs in this 
appeal. 

Bhide, J.-—I agree. 

D. Appeal partly accepted. 
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_ OUDH CHIEF COURT 
Execution of Decree Appeal No. 61 of 1935 
April 8, 1937 
THOMAS AND Zia-uL Hasan, JJ. 
GWALA PRASAD KHANNA—DzcreeE- 
HOLDER —APPELLANT 
` VETSUS 
MATHURA PRASAD —JUDGMENT-DEBTOR— 
RESPONDENT 

Decree —Jurisdiction to pass — Defect in pecuniary 
jurisdiction of Court — Whether renders decree a 
nullity—Haecution~Instalment decree — Decree not 
making entire amount payable at once after default— 
Decree, executability of, for instalments within time— 
Properties mentioned as security—Personal covenant 
~~-Decree-holder, tf bound to proceed against proper- 
ties first. 

The defect in the territorial or pecuniary jurisdic- 
tion suchas can be cured by s. 21 of the Code of 
Oivil Procedure, ors. Ll of the Suits Valuation Act, 
does not make the decree ab initio void and a nullity 
so as to justify the execution Court going behind it. 
The mere fact that the amount of thedecree is 
beyond the pecuniary jurisdiction of the Court passing 
it will not, in the absence of any intention of mala jide 
undervaluation by the plaintiff decree-holder, cause 
the decree to be a nullity. Ram Narain v. Suraj 
Narain Lala (1) and Sheo Behari Lal v. Makrand 
Singh (2), explained and followed Ambadass Harri- 
rao Karante v. Vishnu Govind Baramaniker (3), 
relied on. 

Where the decree dees not make the entire decretal 
amount payable at once after default of the first 
instalment, the decree should be executed for recovary 
of the instalments that are within time. Joti Prasad 
v. Sri Chand (4) and Maung Sin v. Ma Tok (5), dis- 
tinguished. . 

Even if properties have been mentioned in the com- 
promise as having been given as security for the 
recovery of the decretal amount, where the com- 
promise clearly shows that there was a personal 
covenant on the part of the judgment-debtor to pay 
the amount, the decree-holder is not bound to proceed 
against the properties first. 


Ex. D. A. against the decree of the Sub- 
ordinate Judge, Malihabad, Lucknow, .dated 
May 22, 1935, reversing that of the Munsif, 
South Lucknow, dated December 4, 1934. 

Mr. D. K. Seth, for the Appellant. 

Messrs. Hyder Husain and Habib Ali 
Khan, for the Respondent. 

Judgment—This is an execution of 
decree appeal against an order of the 
learned Civil Judge of Malihabad, Luck- 
now, who reversed an order of the learned 
Munsif, South Lucknow, dismissing the 
objections of the judgment-debtor. 

The decree-hulder appellant brought a 
suit in the Court oftne Munsif, South 
Lucknow, for accounts and profits of some 
property, and the valuation of the suit was 
Rs. 3,000. He also brought a suit in the 
Court of the Civil Judge against the same 
defendant for sale of the property on foot 
ofa mortgage, and the valuation of this 
suit was Rs. 8,000. On April 17, 1930, the 
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Parties entered into a compromise in res- 
pect of boththe suits andthe compromise 
was filed in the suit pending before the 
Munsif, 
mise, among other terms, a sum of Rs. 10,000 
was decreed in favour of the present 
appellant, and the amount was made pay- 
able by yearly instalments of Rs. 2,500 
each beginning from August 1, 1930. A 
decree was passed by the learned Munsif 
in terms of the compromise. 

The present application for execution 
was filed on August 1, 1934, and the judg- 
ment-debtor filed an objection on several 
grounds. He pleaded that the decree 
was incapable of execution being a mere 
| declaratory decree that the application was 
barred by time, that the entire decretal 
amount couldnot be realised as sought 
by the decree-holder, and lastly, that the 
decree in question was a nullity as the 
amount decreed was beyond the pecuniary 
jurisdiction of the Court passing the decree. 

The learned Munsif decided all the 
points against the judgment-debtor, and in 
appeal brought by the judgment-debtor 
the learned Civil Judge upheld the findings 
of the first Court on all the points except 
the question that the decree was incapable 
of being executed on account of the want 
of jurisdiction in the Court apssing it. 
Against this order the decree holder has 
brought this appeal. 

The learned Judge of the lower Appel- 
late Court had decided the question of the 
decree being anullity in favour of the 
judgment-debtor on the authority of the 
Full Bench cases of this Court reported in 
Ram Narain and others v. Suraj Narain 
Lala, 1934 O.W. N. 169 (1) and Sheo 
Behari Lal v. Makrand Singh and others, 
1935 O. W. N. 654 (2). We are, however, 
of opinion that the learned Judge has not 
correctly interpreted these two cases. In 
the first case it was held that if a Court 
passing a decree has no inerent jurisdiction 
to pass it, the decree is a mere nullity and 
is void, inoperative and incapable of execu- 
tion and ihe same principle was further 
developed in the latter case in which it 
was said : 


“It is only when the lack of jurisdiction is such - 


as to make the decree coram non judice a mere 
nothing or what isnot a decree at all in the 
eye of law, that it can be treated as a mere nullity 
and disregarded hy the execution Court.” 

(1) (1934) O W N 169; 147 Ind. Cas. 1209; AIR 
ee Oudh 75; 6 R O 368; 1934 O L R 282 (2); 9 Luck. 
435. 

(2) (1935) O W N 654; 155 Ind, Cas. 159; 1945 OLR 
ar 7R O 619; A I R 1935 Oudh 358; 11 Luck. 
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The question, therefore, is whether in the 
present case there was want of inherent 
jurisdiction in the Munsif to pass the 
decree in question. Wethink not. In the 
1935 case it was said that the defect in the 
territorial or pecuniary jurisdiction such 
as can be cured bys. 21 of the Code of 
Civil Procedure, or s. 11 of the Suita 
Valuation Act, doesnot make the decree 
ab initio void and a nullity, so as to justify 
the execution Court going behind it, and 
as an example of the lack of inherent 
jurisdiction was mentioned a case where- 
a decree was passed against a dead per- 
son. 

In Ambadass Harirao Karante v. Vishnu 
Govind Baramaniker and others, I. L. R. 50 
Bombay 839 (3), a compromise decree 
was passed by a Second Class Subordinate 
Judge for an amount exceeding his pecuni- 
ary jurisdiction, but it was held that the 
mere fact of the compromise decree being 
for Rs. 5,700 did not, in the absence of any 
intention of mala fide  undervaluation 
by the plaintiff decree-holder, cause the 
decree tobe a nullity. j 

We, therefore, hold thatin the present 
case there was no want of inherent juris- 
diction in the Court of the Munsif, South 
Lucknow, to pass the decree in question. 

The learned Counsel for the respondent 
has challenged the finding of the learned, 
Judge of the Court below that the applica- 
tion for execution is not barred by time. 

His argument is that as the decree-holder 
prayed in his application that the entire 
balance of Rs. 8,700 (after the deduction 
of the amount said to have been realised) 
is due to him, and ashe sought to recover 
that amount but has failed to prove the 
alleged payment, the application brought 
more than three years after the date of the 
first instalment is barred by time. No 
doubt the decree-holder's application shows 
as if he treated the decree as authorising 
him to recover the entire decretal amount 
on default about the first instalment but 
as the learned Judge of the Court below 
has pointed cut, it is not the correct in- 
terpretation of the decree and we see no 
reason why the executing Court should 
not look to thatterm of the decree. As the 
decree does not make the entire decretal 
amount payable at once afier default 
about the first instalment, the decree 
should be executed for recovery of the 
instalments that are within time. The 
cases of Joti Prasad and others v. Sri 


(3) 50 B 839; 100 Ind. Oas. 109; 29 Bom. L R 1461 
AIR 1927 Bom. 83, j 
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Chand and another, I L. R. 51 Allahabad 
237 (4) and Maung Sin v. Ma Tok, L. R. 54 
I A. 272 (5) relied on by the learned Coun- 
sel for the respondent are distinguishable 
inasmuch asin those cases the decrees 
provided for payment ofthe entire balance 
on default about any of the instalments. 
We, therefore. overrule the objection 
raised on behalf of the respondent. 

Further, it was contended on behalf 
of the judgment-debtor-respondent that as 
by the compromise he had given security 
of some items of property to the decree- 
holder, the decree-holder should first pro- 
ceed against those properties and can 
claim to recover the decretal amount 
against the person and other properties only 
after exhausting the properties given as 
security. Wesee no force in this argu- 
ment also. No doubt properties were 
mentioned in the compromise as having 
been given as security for the recovery 
of the decretal amount but the compromise 
clearly shows thal there was a personal 
covenant on the part of the judgment- 
debtor to pay the amount. 

The result, therefore, is that the appeal 
is decreed with costs, and the order of the 
lower Appellate Court is set aside. The 
order of the trial Court is restored. 

N. Appeal decreed. 

(4) 51 A 237; 112 Ind, Cas. 73; 26 A LJ 966; AIR 
1928 All. 629 (E B). 

(5) 54 I A 272; 101 Ind. Cas. 736; A I R1927PC 

46; 53M LJ 72; (1927) M W N 447; 1 Luck. Cas, 


92; 29 Bom. L R 1014; 46 CL J 123; 5 R 522; 39M L 
T 144 (P 0). 


. PATNA HIGH COURT 
Civil Revision Petition No. 464 of 1930 
January 12, 1937 
RowLanp, J. 
MOGAL JAN KHAN—JUDGMENT-DEBTOR — 
PETITIONER 
VETSUS 
Musammat MEHDI BEGUM—Drorzge- 
MOLDER—OPPusITE Party 

Civil Procedure Code (Act V_of 1908), 0. XXI, 
r. 90 (1) as amended by Paina High Court—Scope of 
~Conditions under—New rules, if apply in case of 
application already admitted— Deposit with applica- 
tion, tf necessary when application was made before 
amendment, 

The proviso to O. XXI, r. 90, cl. (1), Civil Procedure 
‘Code, as amended in Patna is that ‘no application to 
set aside a sale shall be admitted’ unless certain con- 
ditions are fulfilled. That applies to every occasion 
on which admission of an application is sought after 
the date of coming into force of the rule. It cannot 
apply to applications whichhave been already ad- 
mitted before the rule came into force. In other 
words the rule forbide a Court to admit an applica- 
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tion but cannot havethe effect of setting aside the 
previous admission of an application. The rulé 
orders the applicant to deposit ‘with his applica- 
tion’ a certain amount, 

When a person makes the application in 1935, it 
is physically impossible for him after March 1, 1936, 
to deposit any amount with his application, The 
law is never deemed to order the impossible where 
such a construction can be avoided. Therefore, he 
is not bound to fulfil the conditions in proviso (1) 
to r. 90,cl. (1), and the Court has no jurisdiction to 
insist on his doing so. 

C. R. P. from an order of the Munsif, 
Gaya, dated September 5, 1936. 

Mr. M. Rahman, for the Petitioner. 

Messrs. Khurshaid Husnain and H. R. 
Kazimi, for the Opposite Party. 

Order.—This isan application in revision 
by a judgment-debtor who applied under 
O. XXI, r. 90, Civil Procedure Code, to set 
aside a sale of his properties. The date of 
the sale was September 16, 1935, and the 
date of his application was September 20, 
1935. It was at one stage dismissed but 
was restored by order of the District Judge 
on appeal. After its restoration and the 
return of the record to the Munsif's Court, 
that. officer, observing that the amended 
Tules of Sch. J, Civil Procedure Code, have 
been brought into force on March 1, 1936, 
and that by those rules an applicant was 
reqired by O. XXL r. 90 (1) (b) to deposit 
with his application 123 per cent. of the 
sale price or other security fixed by the 
Court, directed the applicant to make such 
a deposit. The applicant protested, and 
this application in revision is presented on 
the substantial ground that this provision 
of the rule does not apply tothe applicant 
and cannot be enforced against him. 

In my opinion the application must suc» © 
ceed on this ground: the proviso to r. 90, 
cl. (1) is that no application to set aside 
a sale shall be admitted’ unless certain 
conditions are fultilled. That applies to 
every occasion on which admission of an 
application is sought after the date of com- 
ing into force cf tne rule. It cannot apply 
to applications which have been already 
admitted before the rule came into force, 
In other words, the rule forbids a Court to 
admit an application but cannot have the 
effect of setting aside the previous admis- 
sion of an application. Another considera- 
tion is that the rule orders the applicant to 
deposit ‘with his application’ a certain 
amount. When he made his application in 
September 1935, it was physically im possible 
for him after March 1, 1936, to deposit any 
amount with his application. The law 
is never deemed to order the impossible 
where such a construction can be avoided, 
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Therefore, the applicant was not bound 
to fulfil the conditions in proviso (1) to 
r. 90,.cl. (1), and the Munsif had no juris- 
diction to insist on his doing so At 
the hearing another point was raised, name- 
ly, that the present Munsif has special 
powers up to Rs. 2,000 only, and the amount 
of the decree is beyond those powers. This 
isa matter which ought to be raised in the 
Court of first instance. Iam not in a posi- 
tion to deal with it here, because the exact 
valuation of the original suit has not been 
stated. 

If the present Munsif, in fact; has not 
pecuniary juisdiction, he may make a re- 
ference to the District Judge for an ap- 
propriate order transferring the proceed- 
ings to another Court. Let ihe record be 
sent downto the Court below. The appli- 
cant will get- his costs: hearing fee one 
gold mohur. 
_N, Application allowed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 2045 of 1934 
July 10, 1935 
ADDISON, Aa. C. J. AND Din 
MOHAMMAD, J. h 
DHALLA—DEFENDANT—APPELLANT 
VETSUS 
Musammat FATEH BIBI AND ANGTHER— 
PLAINTIFFS AND OTAERS—DEFENDANTS — 
RESPONDENTS 
Punjab Pre-emption Act (I of 1913), s. 15 (b) 
thirdly—Scope of—Sale by two brothers having no 
children—Wife of one and their mother having right 
to succeed—Such persons, if entitled to pre-empt land 


old, 

Two brothers sold a land to a stranger. Neither 
` of the brothershad children and one had a wife. 
On their death, the wife and their mother who were 
entitled to succeed the brothers respectively, brought 
a suit for possession of the land by pre-emption : 

Held, that under s. 15 (b), thirdly, Punjab Pre- 
empbion Act, the right of pre-emption vests in order 
of succession in the persons, who but for such sale, 
would be entitled on the death of the vendor to in- 
herit the land and being entitled to succeed them 
respectively on their death, the plaintifis had a 
right of pre-emption. Fateh Nishan v. Ahmad Shah 
(1) and Amir Nishan v. Kanshi Ram (2), dissented 
from, Bhagi v. Mahomed (3), Ahsan Ullah v. Jowahir 
Lal (4) and Mahomed Khan v. Akbar Khan (5), 
relied on. 

S.C. A. from the decree of the Senior 
Sub-Judge, Gujrat, dated July 20, 1934. 

Messrs. M. L. Puri and S. L, Puri, for 
the Appellant. 

Messrs- Shamair Chand and Qabul Chand, 
for the Respondents. 

Addison, Ag. ©. J.—Hussain and 
Khanun sold some land to Dhalla and 
Molu for Rs. 1,000. Musammat Satto, the 
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wife of Khanun, and Musammat Fateh 
Bibi the mother of Hussain and Khanun, 
instituted asuit for possession of the land 
by pre-emption. The trial Court decreed 
the claim of Musammat Satto for the half 
share of the land belonging to Khanun, 
her husband on payment of Rs. 500, and 
dismissed the suit in other respects On 
appeal the Senior Subordinate Judge, with 
enhanced appellate powers, decreed the 
plaintiff's claim for pre-emption of the 
whole of the land on payment of the price 
paid, Rs. 1,100. Against this decision 
Dhalla has preferred this second appeal. 
The plaintiffs based theirclaim to pre-emp- 
tion under s. 15 (b), thirdly, namely, 

“in the persons in order of suecession who but for 


such sale would be entitled on the death of the 
vendor to inherit the land or property sold.” 


As neither Hussain nor Khanun has 
any issue, it is admitted that Musammat 
Satto would at present succeed to the 
estate of her husband Khanan and Musam- 
mat Fateh Ribi, mother of Hussain, would 
succzed to his estate. It was contended 
before us, however, that it could not be 
said that these ladies are persons who, 
but for such sale, would be entitled on the 
death of the vendor to inherit the land. 
Reliance was placed principally upon 
Fateh Nishan v. Ahmad Shah (1), which 
was followed in Amir Nishan v. Kanshi 
Ram (2). It washeld in Fateh Nishan v. 
Ahmad Shah (1), that a mother, not being 
entitled to succeed under s. 59, Punjab 
Tenancy Act, tothe occupancy rights sold, 
could not preempt such a sale. The sale 
in that case appears to have been of 
occupancy rights as well as of land. As 
regards land, it was said that the mother's 
right under Customary Law to temporary 
possession of her deceased son's landed 
property was similar to that of a widow 
and was a mere development of her original 
right to maintenance. Nothing is added 
in Amir Nishan v. Kanshi Ram (2). It is, 
however, too late in the day to say that 
a widow or a mother hold the land merely 
in lieu of maintenance. That may, or 
may not, have been the origin of their 
right to get the land, but it has been long 
beld that the widow or mother of a son~ 
less proprietor is entitled to a life interest 
in her husband's estate and not merely 
to maintenance. Itis in extremely few 
places in tne Punjab and amongst very 
few tribes of families that a widow takes 

(1) 46 P R 1914; 23 Ind. Cas. 532; A IR 1914 
Lah. 414; 55 P L R 1914. 

(2) A IR 1924 Lah. 333; 69 Ind, Cas, 191. 
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the estate merely in lieu of maintenance. 
Tn the case before us, there isno doubt 
that this is the usual case of females suc- 
ceeding to a Jife estate with power to 
burden and even to sell that estate for 
a necessary purpose including the repay- 
ment of debts of her husband, etc. As 
pointed out by Chevis, J., in Bhagi v. 
Mahommad (8) : 
“There are strong analogies between the 
estates of a widow under Oustomary Law 
and her estate under Hindu Law. Under both 
laws she holds for life for the purpose of 
maintenance with certain powers of deposition 
necessarily incident to her position, and there 
seems to me no reason to hold that either under 


Hindu or Oustomary Law, a widow is not an 
heir of her husband.” 


In the case before Chevis, J., the widow 
had a right to succeed collaterally (and 
amongst the present parties she has also 
that right): and he held that in such a 
case she had the right of pre-emption. This 
Tight was not confined to agnates alone 
who took a full estate. As far back as 
1898, Roe, C. J. and Reid, J. held in 
Ahsan Ullah v. Jowahir Lal (4), that a 
widow, who holds land upon a life tenure, 
is entitled to exercise the right of pre- 
emption, and the Court has no concern 
with the motive which may induce a 
plaintiff to claim pre-emption or with the 


source from which funds necessary to en-. 


force the claim may be drawn. 

This authority was followed in Mahomad 
Khan v. Akbar Khan (5), by Reid, C.J. 
‘and Rattigan, J. That was a case where 
the vendor sold land to his wife and the 
collaterals sued to preempt ; and it was 
held that the wife took precedence of her 
husband's reversioners as there was no 
issue, and therefore the reversioner’s suit 
for pre-emption must fail. Rattigan, J. was 
alsoone ofthe Judges who decided Fateh 
Nishan v. Ahmad Shah (1), and it is diffi- 
cult to reconcile these two decisions Maho- 
mad Khan v. Akbar Khan (5), is specially 
important as it is a case of ‘a wife and 
not of a widow. There seems in fact to 
be no distinction between a wife, whose 
husband is alive and has no son, and a 
widow, whose husband has died without 
issue, or between a mother, ' whose son is 
still alive, and a mother, who has succeeded 
because her son is dead. Under s. 15 (b), 
thirdly, the right of the pre-emption vests 
in order cf succession in the persons, who 


1909. 205 P L R 1912; 15 Ind. Oas. 734; 212 PW R 


(4) 87 P R1896. 
(5) 70 P R 1913; 


18 Ind, Oas. 384; 
83 PW R 1913, nd, Oas. 384; 84 P L R1913 


GURUNATA v. VENKATaSH (BOM.) 


629 


but for such sale, would be entitled on the 
death of the vendor to inherit the land. 
At present the wife and mother are the 
persons entitled to succeed if the vendors 
were to die, and it must be taken that 
this isthe meaning of this part of s. 15. 
It follows that the wife and mother were 
entitled to the decree given them to pre- 
empt the land, and the appeal must accord- 
ingly be dismissed. There will be no order 
as to costs. 
Ma Appeal dismissed. 


pae 


BOMBAY HIGH COURT 
First Civil Appeal No. 70 of 1934 
August 5, 1936 
RANGNEKAR, J. 

GURUNATH KHANDAPPAGOUDA PATIL 

— APPELLANT 
VETSUS 

VENKATESH LINGO PATIL AND otazrs— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 144— 
Restitution — Scope of s. 144—Decree with costs 
against A, B and C—Decree for costs executed 
against A— Appeal by B and O—A not party— 
Decree reversed—A, if entitled to restitution. 

The principle underlying s, 144, Civil Procedure 
Code, is to give tolitigants the fullest benefit of a 
final decree in a litigation and restore to a party on 
the final determination of his rights what, if any, 
has in the meanwhile been lost tohim or taken 
away from him by his opponent on the strength of a 
decree or order which has been subsequently varied 
orreversed by the superior Court. Before restitution 
can be made under this section the following 
conditions must be satisfied: (1) That the appli- 
cant must be a party to the litigation which has 
terminated according to law; (2) that he has either 
lost something or been deprived of something by 
reason of the decree or order which has been 
subsequently varied or reversed; (3) thaton the 
final pronouncement of his rights, he is entitled to 
the benefit of restitution. The applicant for resti- 
tution need not be a party to the proceeding which 
has resulted in the original decree being reversed or 
varied: nor is it necessary that the final decree should 
provide for aright in him toapply for restitution, 
All that is required is that the final decree must 
be of such anature that it would be inequitable to 
allow his opponent to retain what he has obtained 
from the former on the strength of adecree which 
ultimately is held to be erroneous or wrong. The 
only question is whether the applicant was a party 
to the litigation in the first instance, and, if go, 
whetherthe final decision can be said to be in his 
favour as accepting his contentione made in the suit 
and declaring his rights. 

Where a decree with costs was made against three 
persons A, B and C but the decree for costs was 
executed against one only, namely A, and the decree 
was reversed on appeal by Band C to which A wag 
not a party ; 

Held, that A was entitled to restitution though he 
was not a party to the appeal, since the appsal was, 
in effect and substance, in his favour. Ganga Prosad 
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v. Brojo Nath Dass (2), relied on. Kasim Saib v. 
Luis (3), and Natesa Ayyarv. Annasami (4), dis- 
tinguished. 

F.O. A. against the decision of the First 
Class Bub- Judge, Dharwar, in Special Mis- 
cellaneous No. 44 of 1933. 

Mr. R. A. Jahagirdar, for the Appellant. 

Mr. G. R. Madbhavi, for Respondents 
Nos. 2 and 4. 

Judgment.—This appeal is an off-shoot 
of the well-known Privy Council decision 
in Bhimabai v. Gurunathgouda Khandap- 
pagouda (1), and the short point which 
arises in this appeal is, whether under 
the circumstances of the case the respond: 
ent is, under s. 144, Civil Procédure Code, 
entitled toa refundof certain costs which 
he had paid to the appellant under the 
decree made by the trial Court. The facts 
are notin dispute. The appellant brought 
a suit in the Dharwar Court against five 
persons, of whom the respondent was de- 
fendant No.3. The suit was for a decla- 
ration that the adoption of defendant No. 2 
who was the son of defendant No. 3, by 
defendant No.1 was illegal and invalid, 
and for an injunction restraining the de- 
fendants from obstructing him in the en- 
joyment of the property in dispute. The 
trial Court made a decree in favour of 
the appellant with costs against all the 
defendants. After this decision, the appel- 
lant executed the decree for costs against 
defendant Ne. 3 and recovered a sum of 
Rs. 846-13-6 on July 31, 1936, from him. 
Defendants Nos.l and 2 appealed to the 
High Court. To that appeal the respond- 
ent was nota party. The High Court dis- 
missed the appeal. Defendants Nos. 1 and 
2 then preferred an appeal to their Lord- 
ships of the Privy Council, who set aside 
the decree made by this Court as well as 
the trial Court and dismissed the appel- 
lant's suit with costs throughout. The ac- 
tual decree made by their Lordships is in 
these terms : 

“The Lords of the Committee in obedience to 
His Late Majesty's said Order in Council have taken 
the appeal and bumble petition into consideration 
and having heard Counsel on behalf ofthe parties 
on both sides, their Lordships do this day agree 
humbly to reportto Your Majesty as their opinion 
that this appeal ought to be allowed, the decree of 
the High Court of Judicature at Bombay dated 
February 28, 1928, and the decree of the Court of the 
First Class Subordinate Judge of Dharwar, dated 
April 8, 1925, be set aside and the suit dismissed 
with costs in both Courts. And in case Your Majes- 
ty should be pleased to approve of this Report then 

(1) 60 I A 25; 141 Ind. Cas. 9; AI R 1983 P O 1; 57 
B 15%: Ind. Rul. (1933) P O 1; 64 M L J 34; (1933) M 
WN1100 WN 27;37L W 81;56CL J 542; 370 
te au 35Bom L R 200; (1933) AL J 363; 57 B 
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their Lordships do direct that there be paid by 
the respondent to the appellants their costs of this 
appeal incurred in the seid High Court and the 
gum of £470-7-10 for their costs thereof incurred in 
England.” , 

After the decision of the Privy Council, 
defendant No, 3 applied under s. 144, Civil 
Procedure Code, for an order that the ap- 
pellant should refund the costs which he 
had recovered from him with interest. The 
learned First Class Subordinate J udge, who 
heard the application, granted it, and it is 
from that order that the present appeal is 
made. It was argued on behalf of the ap- 
pellant that as defendant No. 3 was not a 
party to the appeal in the High Court, nor 
a party tothe appeal before their Lord- 
ships of the Privy Council, he would not 
be entitled to.any order of restitution under 
s. 144 of the Code. Section 144 is in these 
terms : : h 

“(1) Where and in so farasa decree isvaried or 
reversed, the Court of first instance shall, on the 
application of any party entitled to any benefit by 
way of restitution or otherwise, cause such resti- 
tution to be made as will, sofar as may be, place 
the parties in the position which they would have 
occupied but for such decree or such part thereof 
as has been varied or reversed; and, for this pur- 
pose, the Court may make any orders including 
orders for the refund of costs and for the peyment 
of interest, damages, compensation and mesne pro- 
fits, which are properly consequential on such varia- 
tion or reversal ; (2) no suit shall be instituted for 
the purpose of obtaining any restitution or other 
relief which could be obtained by application under 
sub-s, (1).” R , 

In my opinion, the principle underlying 
this section is to give to litigants the fullest 
benefit of a final decree in a litigation and 
restore toa party on the final determina- 
tion of his rights what, if any, hasin the 
meanwhile been lost to him or taken away 
from him by his opponent on the strength 
of a decree or order which has been sub- 
sequently varied or reversed by the supe- 
rior Court. Before restitution can be made 
under this section, however, the following 
conditions must be satisfied: (1) That 
the applicant must be a party to the liti- 
gation which has terminated according to 
law ; (2) that he Las either lost scmel hing 
or been deprived of something by reason of 
the decree or order which has | een subse- 
quently varied or reversed ; (3) that on 
the final pronouncement of his rights, he is 
entitled to the benefit of restitution. The 
section, it should be noted, does not in 
terms say that the applicant for restitu- 
tion must be a party to the proceeding 
which has resuliedin the original decree 
being reversed or varied ; nor does it state 
that the final decree should provide for a 
right in him to apply for restituti.n All 
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that is necessary is that the final decree, 


must be of such a nature that it would be 
inequitable to allow his opponent to retain 
what he has obtained from the former on 
the strength of a drceree which ultimately 
is held to be erroneous or wrong. It is 
argued thateven if the original decree is 
reversed in appeal, yet if the applicant 
for restitution was not a party to the ap- 
peal in which it was reversed, he cannot 
get the benefit of this section. In my opi- 
nion, there is no warrant upon the plain 
meaning of the section for accepting this 
construction. The only question is whe- 
ther the applicant was a party to the liti- 
gation in the first instance, and, if so, whe- 
ther the final decision can be said to be 
in his favour as accepting his contentions 
made in the suit and declaring his rights. 
I may in this connection refer to the same 
principle laid down in O. XLI, r. 4, Civil 
Procedure Code, which, in my opinion, 
supports the view I am taking. Order XLI, 
T. 4, provides that : 

“Where there are more plaintifis or more defend- 
ants than one in a suit, and the decree appealed 
from proceeds on any ground common to all the 
plaintiffe or to all the defendants, any one of the 
plaintiffs or of the defendants may appeal from 
the whole decree, and thereupon the appellate 
Court may reverseor vary the decree in favour of 
all the plaintiffs or defendants, as thecase may be.” 


Therefore, if there is an appeal from a 
decree, even though that appeal is made 
‘by one partyin which some other party 
equally interestedis not joined, but if the 
appeal ison a ground common to both of 
them, then the reversal or the variation 
in the decree in favour of the appellant 
would operate for the benefit of the other 
party, and in that way, therefore, he would 
be entitled to contend that he was a party 
to the suit entitled to benefit by way of 
restitution. It is next argued that it must 
be shown that the applicant for restitution 
was entitled toa benefit by way of restitu- 
tion. I have dealt with this contention, 
and I think all that it means is, that the 
final decree is in substance and effect in 
his favour, so that under it, it would be 
unjust to allow his opponent to retain any 
advantage which he had obtained by rea- 
son of the original decree. In this case, 
lthink itis clear upon the facts that de- 
fendant No. 3 is entitled to a benefit by 
way of restitution, There cannot be the 
least doubt on the pleadings that the ap- 
peal by defendants Nos. 1 and 2 proceeded 
on a ground which was common to all 
the defendants, the common question being 
whether the adoption of defendant No. 2, 
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who was the son of defendant No. 3, by 
defendant No.1 was valid, and whether 
the defendants, including defendant No. 3, 
should not be restrained by any injunction 
from interfering with the enjoyment by 
the plaintiff of the property. The obstruc- 
tion alleged to have been caused could 
only have been caused by defendant No. 3 
in the right of the adoption of his son and 
for him, and upon the ground that the 
plaintiff was not entitled to the property. 
The question, therefore, must turn, and did 
turn, upon the validity of the adoption. I 
think, therefore, there is no substance in 
the contention. I am supported in the 
view Iam taking by the decision in Ganga 
Prosad v. Brojo Nath Das (2). It was held 
in that case that the expression “any party” 
is not confined to parties to the appeal in 
which the decree has been reversed or 
modified : 

“It includes every person against whom the dec- 
rea appealed from was passed, though he was not 
a party tothe appeal, provided the appeal is in 
effect and substance in favour of such person,” | 

Having regard to the Privy Council de- 
cision, it seems to meto be difficult to 
contend that the appeal in effect and sub- 
stance was not in favour of defendant No. 3. 
Mr. Jahagirdar relies on two decisions of 
the Madras High Court. The first is the 
case in Kasim Saib v. Luis (3). It seems 
to me that the decision went upon the facts 
of the case, and it is difficult to hold on 
those facts that the appeal there proceeded 
on a ground which was common to both the 
defendants. The suit there was for rent, 
bought by a mortgagee against defendant 
No. 1 on the ground that he was his tenant, 
and against defendant No. 2 on the ground 
that he wassetting up a title in himself 
adverse tothe mortgagee. This suit was 
dismissed in the Court of first instance, 
but the Court of first appeal passed a de- 
cree as prayed in the plaint, and in exe- 
cution, the principal amount of the rent, 
which had been paid into Court by defend- 
ant No 1 with the request that it should 


‘be paid out tothe person entitled to it, 


was paid over to the plaintiff. Defend- 
ant No. 1 preferred a second appeal 
against the decree 80 far as it awarded 
interest and costs. This second appeal 
was dismissed. paon No. 2 a ka 
inst the entire decree, a second ap- 
A which was successful, and the High 
Court dismissed the suit. Upon this de- 
fendant No. 1 made an application under 
s. 583 of the old Civil Procedure Code. 
(2) 12 6 W N 642, 
(3) 17 M82. 
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which corresponds to the present s. 144, 
for refund of the mone} paid to the plaint- 
iff. It was held that the applicant was 
not entitled to the refund claimed. The 
ratio decidendi there seems to be this, 
that the applicant was not entitled to 
restitution as there was no decree whatever 
in his favour. In other words the appeal 
had not been decided on any 
which was common to both the defendants; 
and indeed on the facts of this case it 
could hardly be contended that the cause 
of action against both was one and the 
same. Thatagainst defendant No.1 was 
that he was a tenant, and that against 
defendant No. 2 was that he was claiming 
to be the owner of the property in his own 
right. This, then, being the decision, on 
the facts of this case, I can hardly con- 
sider it to be an authority in favour of the 
appellant. 

The second case is Natesa Ayyar v. 
Annasami Ayyar (4). It clearly proceeds 
upon the final decree in the litigation, In 
that case a decree was obtained in a 
District Court against two defendants, 
by which they were ordered to deliver 
up certain property and to pay the costs 
of the suit. These costs were in fact paid 
by defendant No.1. An appeal was pre- 
ferred by both defendants jointly to the 
High Court, but defendant No. 1 died while 
it was pending. The legal representative 
of the deceased defendant was not brought 
on the record, and when the appeal came 
on for hearing, it was proceeded with by 
defendant No, 2 on his own behalf. 

The result was the High Court reversed 
the decree of the District Court, but the 
High Court decree recited that the ap- 
peal had been prosecuted on behalf of ihe 
surviving defendant alone. The son and 
the legal representative of defendant No. 1 
thereafter presented a petition in execu- 
tion, under the old s. 583, claiming that 
the whole decree of the District Court had 
been reversed, and, therefore, he was en- 
titled to restitution cf the costs which had 
been realized by the plaintiff from his 
father. It was held that the application 
was ine mpetent. The judgment proceeds 
cn the ground that it was expressly stat- 
edin the High Court decree ihat the ap- 
peal had been prosecuted on behalf of 
the surviving defendant alone, and, there- 
fore, the decree must be construed as 
limited to his interests only. Itis clear, 
therefore, that it was only on a construc- 
tion of the High Court decree in the case 

(4) 25 M 426, 
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that the Court came to the corclusion that 
the application for restitution was income 
petent. Nor is it clear from the facts of 
ihe case reported that the decree there 
proceeded ona ground which was common 
to both the defendants. If these decisions 
lay down the proposition which the appel- 
lant contends for, then I have no hesita- 
tion in saying that I differ from them 
with all respect to the learned Judges 
who decided the ceses. In my opinion, 
therefore, the view taken by the learned 
First Class Subordinate Judge is correct, 
and the appeal must be dismissed with 
costs. 
D. | Appeal dismissed, 





RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 91 of 
1936 
November 28, 1936 
Dun ‘Ley, J. 
M. MOHAMAD KAKA AND ofHERS— 

APPELLANTS 

versus 
DISTRICT JUDGE, BASSEIN— 

RESPONDENT 

Criminal Procedure Code (Act V of 1898), s.476— 
Complaint should be made without delay—Delay in 
filing application to move Court to lay complaint— 
‘Application based on evidence of additional facts— 
Delay, whether defeats application — Preliminary 
inquiry—Necessity of, when order to file complaint 
depends upon evidence of facts not on record— 
Additional evidence should be recorded in presence 
of accused who should be given opportunity to cross- 
examine witnesses. 

The offences mentioned in cis. (Jand (e), s. 195, 
sub-s. (1) ofthe Penal Code, are offences against 
public justice and relating to documents, and when. 
such offences are committed in orin relstion to a 
proceeding in any Court, it is solely within the 
discretion of that Court whether a prosecution for 
these offences should be instituted or not; by the 
amendments of the Code, which were made in the 
year 1923, the right of a private person io lay a 
complaint of such offences has been taken away. 
Before exercising its discretion to lay a complaint, 
the Court should find, first, that it isin the interests 
of public justice that a complaint should be made, 
and secondly, that tbere is a reasonable probability 
of aconviction resulting from the complaint. In 
regard to the fist point, although no time limit for 
the institution of such prosecutions is laid down in 
the section, it has been held by all the High Courts 
that prompt action is desirable, and that delay on 
the part of a party in making his application to 
move the Court to lay a complaint may, if unex- 
plained, be fatal tothe application. If the appli- 
cation is delayed, and the delay is not satisfactorily 
explained, evidence called in support thereof 
naturally comes under suspicion, and the inference 
arises that the interests of public justice are less 
likely to be served than the interests of the applicant 
by the laying of a complaint. Moreover, a party who 
hag been unsuccessful in a case should not remain 
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indefinitely under the threat that an application for 
his prosecution may be filed; such a weapon is 
likely to be used for improper purposes. These 
considerations apply with most force when the 
application is not founded on materials to be found 
on the record of the trial, buton evidence of 
additional facts which the applicant alleges to be 
available. Insuch cases strict explanation of the 
reasons for the delay in making the application is 
necessary; otherwise, it cannot be held that it is in 
the interests of justice to make a complaint. Begu 
Singh v. Emperor (1), applied. |p. 633, col. 2; p. 634, 
col. 1, 

It isa fundamental principle of justice that no 
order to the prejudic2 ofa person shall be made 
without his being heard, and therefore before an 
order directing the filingofa complaint against a 
person is made, that person must be heard and 
must be given full opportunity of showing cause 
against the making of such an order. When the 
order depends upon matters already on record, no 
preliminary inquiry is necessary; but when it 
depends upon evidence of other facts which are not 
tobe found onthe record, in fairness to the person 
accused, a preliminary inquiry must be held, and in 
that preliminary inquiry hemust be made aware of 
the allegations which are made against him and of 
the materials upon which those allegations are 
based. Ifthe order is to depend upon additional 
evidence, then he must be made aware of what that 
additional evidence is,and although in some cases 
it may not be necessary that the evidence should be 
recorded in his presence or that he should be given 
an opportunity of cross-examining the witnesses 
who givethat evidence, yet when the additional 
evidence is procured as a result ofan application by 
8 private party, it is essential that, if justice is to 
be done, the evidence should be recorded in his pre- 
sence and he should be given an opportunity of 
cross-examining the witnesses: otherwise he cannot 
be in a position to rebut the allegations which are 
made against him in the application. [p, 635, col 2.1 

©. Misc. A. against an order of the Dis- 
trict Court, Bassein, dated July 25, 1936. 

Mr. K.C. Sanyal, for the Appellants. 

Mr. A. N. Basu, for the Respondent. 

Judgment.—Tis is an appeal under 
the provisions of s. 476-B, Criminal Pro- 
cedure Code, against an order of the 
learned District Judge of Bassein, dated 
July 25, 1936, made under the provisions 
of s. 476 of the Code and holding that 
a ccmplaint should be laid against the 
four appellants for offence of forgery and 
perjury. In Civil Regular Suit No. 14 of 
1935 of the District Court of Bassein, 
appellant No. 1, M. Mohamad Kaka, 
applied for probate of the will of P. Appana, 
deceased. This application for probate 
was opposed by one P. Nokalu, who is the 
brother of the deceased, and by a judg- 
ment, dated January 8, 1936, the learned 
District Judge dismissed the application 
for probate, holding that there were 
grounds for suspecting that the will had 
been forged. The other three appellants 
were three of the witnesses called by 
appellant No, 1 in support of his appli- 
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K. Kutterain was the 
writer of the will, and K. © Karani, 
Kutty Kaka and Mohamad Kutiy Kaka 
were the attesting witnesses of the will. 
“On Mav 20, 1936, P. Nokalu made an 
application to the District Court for action 
under s. 476, Oriminal Procedure - Code, 
to be taken against the appellants, and 
it isas a result of this application that 
the learned District Judge has decided to 
make a complaint. 

The appellants were called upon to show 
cause against the application of P. Nokalu 
and three of them appeared before the 
Court on Jure 4, and the matter was 
then adjourned toJune 16, for appearance 
of appellant No. 4. On June 11, the learn» 
ed District Judge, of his own motion 
and without giving the appellants an 
opportunity of showing cause against the 
adı ption of this course, wrote a letter to 
the District Magistrate of Bassein, asking 
him to consider the question of directing 
a Police inquiry into the case. The Dis- 
trict Magistrate directed that a Police 
inquiry should be held, and, in consequence, 
an inquiry was held and the result thereof 
was communicated by the District Magis- 
trate to the learned District Judge, and 
the evidence recorded by the investigating 
Police Officer was also forwarded to him. 
After he had perused and considered the 
evidence recorded in the Police investiga- 
tion, the learned District Judge passed his 
order on July 25, holding that a com- 
plaint should be laid against the appellants. 
Section 476, (1) Criminal Procedure Code, is 
in the following terms: 

“When any Civil, Revenue, or Criminal Oourt 
is whether on application made to it in this be- 
half or otherwise, of opinion that it is expedient 
in the interests of justice that an inquiry should 
be made jnto any offence referred to in 6, 195, 
sub-s, (1), cl. (b) or cl. (e), which appears to have 
been committed in or in relation to a proceeding 
in that Court, such Court may, after such preli- 
minary inquiry, if any, as it thinks necessary, 
record a finding to that effect and make a com- 
plaint thereof in writing, signed by the presiding 
officer of the Court, and shall forward the same 
to a Magistrate of the first elass having juisdic- 
tion, etc.’ 


The offences mentioned in cls. (b) and 
(e), s. 195, subs. (1) of the Gode, are 
offences against public justice and relating 
to documents, and when such offences are 
committed in orin relation to a proceed- 
ingin any Court, it is solely within the 
discretion of that Court whether a prose- 
cution for these offences should be instituted 
or not; by the amendments of the Code 
which were made in the year 1923, the 


cation for probate. 
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right of a private person to lay a com- 
plaint of such offences has been taken 
away. It is now well established law that 
before exercising this discretion to lay a 
complaint, the Court should find, first, that 
it is in the interests of public justice 
that a complaint should be made, and 
secondly, that there is a reasonable probabi- 
lity of a conviction resulting from the com- 
plaint. In regard to the first point, although 
no time limit for the institution of such 
prosecutions is laid down in the section, it 
has been held by all the High Courts that 
prompt action is desirable, and that delay 
on the part of a party in making his 
application to move the Court to lay a 
complaint may, if unexplained, be fatal 
to the application. In Begu Singh v. 
Emperor (1), a Full Bench of the Calcutta 
High Court laid down that the power cou- 
ferred bys. 476, Criminal Procedure Code 
is exercisable only at or immediately after 
the conclusion of the trial. Geidt, J, in 
the course of his judgment (at p. 56:*) said 
that the terms ofs. 476 indicate that the 
desirability of prosecuting the offender 
must be present to the mind of the Court 
during the proceedings in the course of 
which the offence was committed or brought 
to notice: that it was never intended that 
the attention of the Court should he 
subsequently drawn by some private per- 
son to the fact that in those proceedings 
there had been committed some offence in 
contempt of the Court’s authority or 
against public justice which deserved 
punishment. 

This case was, of course, decided under 
the provisions of the unamended Code, 
and is, therefore, in its entirety not a cor- 
rect exposition of the law under the pre- 
sent Criminal Procedure Code; but it 
nevertheless lays down the correct principle 
which the Court has to bear in mind in 
deciding whether the making of a com- 
plaint is expedient in the interests of 
public justice. If the Court decides of its 
own moticn to act under s, 476, that action 
will obviously be taken immediately judg- 
ment is passed in the proceedings in or in 
relation to which the alleged offences have 
been committed, for the desirability of 
prosecution must have been present in 
the learned Judge's mind at the time when 
judgment was pronounced. On the other 
hand, if subsequently a party moves the 


Court to lay a complaint, he must plainly 
(1) 34 O 351; 5 Or L J 398;110 W N 568; 50 L 
J 508 CF B). 


*Page of 34 0.—[Ed.] 
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doso either by bringing to the notice of 
the Court some matters which occurred 
during the trial and which escaped the 
attention of the Judge at the time of 
his judgment, or by producing 
evidence of further facts which were not 
within the knowledge of the Judge at that 
time. It isonly to be expected that such 
an application is made, not because the 
applicant is concerned to advance the 
interests of justice, but rather for the 
furtherance of private ends and in pur- 
suance ofa private grudge. If the appli- 
cation is delayed, and the delay is not 
satisfactorily explained, evidence called in 
support thereof naturally comes under sus- 
picion, and the inference arises that the 
interests of publie justice are less likely 
to be served than the interests of the 
applicant by the laying of a complaint. 
Moreover, a party who has been unsuc- 
cessful in a case should not remain 
indefinitely under the threat that an ap- 
plication for his prosecution may be filed; 
such a weapon is likely to be used for 
improper purposes. These considerations 
apply with most force when the application 
is not founded on materials to be found 
on the record of the trial, but on evidence 
of additional facts which the applicant 
alleges to be available. In such cases strict 
explanation of the reasons for the delay 
in making the application is necessary : 
otherwise, it cannot be held that itis in 
the interests of justice to make a com- 
plaint. 

in the present case there was a delay 
of four and half months in making the 
application to the District Court, and it 
is clear that until this application was 
made, the desirability of prosecuting the 
appellants was never present in the learn- 
ed District Judge’s mind. The delay in 
presenting the application remain entirely 
unexplained. 

As regards the second point the learned 
District Judge has come to the conclusion 
that prima facie the offences of which 
complaint is made against the appellants 
have been made out, owing partly tosus- 
picious factors appearing on Lhe record of 
the application for probate and partly from 
statements made to the Police investigat; 
ing officer by certain other persons who 
have not been examined before the District 
Court or in the presence of the appellant, 
and the order of the learned District Judge 
is mainly concerned with the question 
whether when the Court deems a prelimi- 
nary inquiry necessary, itis required by 
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the provisions of s. 476 to hold the inquiry 
itself. In connection with this matter he 
has quoted the cases in Prabhatranjan 
Baratv. Umashanhar Chatterji (2), Raja 
Rao v. Emperor (3), and Emperor y. Waman 
Dinkar Kelkar (4). He has said that he 
prefers to follow the rulings of the Bombay 
and Madras High Courts in preference to 
that of the Calcutta High Court. There is, 
however, in my view nothingin Raja Rao’s 
case 18), which conflicts with the judgment 
of Rankin, C.J.,in Prabhatronjan Barat's 
case (2), and the learned District Judge has 
overlooked the fact that the Bombay case, 
Emperor v. Waman Dinkar Kelkar (4), was 
decided under the provisions of the Code 
of Criminal Procedure prior to the smend- 
ment of the Code, and is, therefore, not now 
a correct exposition of the law. The learned 
District Judge has, in the course of his 
order, remarked that he cannot understand 
why when a private individual can go toa 
Police Station and make a complaint of 
facts which constilute a cognizable offence 
a person who commits an offence against 
publie justice should be in a specially 
favoured position ; but this is not the right 
way to look at the matter. 

The Legislature has seen fit to enact that 
complaints of offences against the admi- 
nistration of justice which are committed 
in the course cf a proceeding before a 
Court shall be made only by the Court 
concerned, andin the words ofs. 476 (1), 
only when “it is expedient in the interests 
of justice’ that a complaint should be 
made, and the offence “appears to have 
been committed.” Consequently the Court 
to which the complaint is sent for trial 
can presume as a matter of law,that the 
complaining Court bas, after necessary in- 
quiry, satisfied itself that it is in the interest 
of justice that there should be a prosecu- 
tion of the persons uccused and that the 
evidence available is sufficient to make it 
appear that the offences complained of have 
been committed. No such presumption 
arises in the caseof a private complaint. 
As Rankin, ©. J., pointed out in Prabhat- 
ranjan Barats case (£), the filing of a 
complaint under s. 176 is a judicial act and 
the order stating that aconplaint will be 
made is a judicial order and furthermore, 


(2) 58 © 727; 132 Ind, Cas. 241; A I R 1932 Cal. 
438; (1931) Cr. Cas. 590; 32 Or L J 883; 35 C W N 98; 
Ind, Rul. (1931) Cal. 561. 

(3) 50M 660; 97 Ind Cas. 669; AI R 1996 Mad. 
1008, 27 Cr L.J1149; 51 M LJ 331; 24 LW 295; 
(1927) MW N 63. 

(4) 43 B 300; 51 Ind. Cas. 257; AIR1919 Bom. 
103; 20 Or LJ 433; 20 Bom LR 998, 
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ihe inquiry upon which that order is based 
is a judicial proceeding and must be of 
such a character as is compatible with the 
ordinary procedure of the Court in question. 
The learned District Judge has rightly 
observed that under s. 476 (1), itis unne- 
cessary for the Court to make any prelimi- 
nary inquiry at all, and clearly there is no 
need for a preliminary inquiry when the 
Court takes action of its own motion and 
the materials, upon which the order direct. 
ing the filing of a complaint is based, are 
contained in the record of the proceedings 
in the course of which the offences were com- 
mitted. But different considerations arise 
when the complaint is laid consequent upon 
an application by a private party. 

It is a fundamental principle of justice 
that no order to the prejudice of a person 
shall be made without his being heard, 
and, therefore, before an order directing 
the filing of a complaint against a person 
is made, that person must be heard and 
must be given full opportunity of showing 
cause against the making of such an order. 
As I have said, when the order depends 
upon matters already on record, no preli- 
minary inquiry is necessary ; but when it 
depends upon evidence of other facts 
which are not to be found on the record, in 
fairness to the person accused, a preliminary 
inquiry must be held and in that prelimi- 
nary inguiry he must be made aware 
of the allegations which are made 
against him and of he materials upon 
which those allegations are based. If 
the order is to depend upon additional 
evidence, then he must be made aware of 
what that additional evidence is, and al- 
though in some cases if may not be neces- 
sary that the evidence should be recorded 
in his presence or that he should be given 
an opportunity of cross-examining the wit- 
nesses who give that evidence, yet I have 
no hesitation in saying that when the ad- 
ditional evidence is procured as a result 
of an application bya private party, it is 
essential that, if justice is to be done, the 
evidence should be recorded in his pre- 
sence and he should be given an oppor- 
tunity of cross-examining the witnesses : 
otherwise, how can he bein a position to 
rebut the allegations which are made 
against him in the application ? 

Now s. 476 states in terms that “such 
Court may, after such preliminary inquiry, 
ifany, asit thinks necessary record a find- 
ing’. The plain meaning of those words 
is that ifan inquiry is held it shall he held 
by “such Court,” and this view is confirm- 
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ed by the provisions of s. 476-B, which 
grantsa right of appeal against the finding 
of the Court. I am, therefore, with the 
greatest respect in entire agreement with 
the observations of Rankin, ©. J. on this 
point in Prabhatranjan Barats case (2). 
There is, inthe same volume of the Calcutta 
Law Reports, a judgment to the contrary 
effect by another Bench of the Court Fazlar 
Rahman v. Emperor (5), but with all due 
respect, I think that Suhrawardy, J., who 
delieved the judgment of the Bench in that 
case, overlooked the effect of the amend- 
ments of the Code, whereby ss. 476-B was 
added and gave a right of appeal tn the 
person against whom thé complaint is laid. 
This right of appeal would be nugatory if 
the Court could employ some other agency 
to hold the preliminary inquiry with the 
result that all the materials upon which 
the Court exercised its discretion to lay a 
- complaint were not onthe record and 
available to the Appellate Court. The Ap- 
pellate Court must be placed in possession 
of allthe materials which exercised the 
mind of the original Judge, and be in a 
position to form an independent judgment 
on those materials. Hence it is necessary 
that, if a preliminary inquiry is held, it 
should be held by the Court which is to lay 
the complaint. : 

Moreover, there is,in this particular case, 
a further ground for holding that the 
learned District Judge could not take into 
consideration the statements made to the 
investigating Police Officer, which ground 
is based upon the provisions of s. 162, 
Criminal Procedure Code. In U Htin Gyaw 
v. Emperor (6),a Bench of this Court held 
that s. 162, Criminal Procedure Code, does 
not prohibit the use of statements, made by 
any person toa Police Officer in the course 
of aninvestigation under Chap. XIV of the 
Code, in proceedings unders. 476 of the 
Code, in cases where the alleged offence 
which is under consideration in the pro- 
ceedings under s. 476 was not under inves- 
tigation at the time when the statements 
were made. The inference, therefore, arises 
that the learned Judges would have held 
that s. 162 does prohibit the use of such 
statements if the alleged offence was under 
investigation atthe time when the state- 
ments were made and itis clear that this 
must be sofrom the provisions of s. 162 
itself. 


(5) 58 C 346; 126 Ind. Cas. 553; A I R 1930 Cal. 515; 
(1930) Or. Cae 859; 31 Cr L J 1055. 

(6) 5 R 96; 101 Ind. Cas, 465; A I R 1927 Rang, 113; 
28 Gr L J 433; 6 Bur L J 32. 
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This section prohibits the use of state- 
ments made toa Police Officer, in the course 
of an investigation under Chap. XIV, Cri- 
minal Procedure Code, for any purpose at 
any inquiry or trial in respect of any offence 
under investigation at the time when such 
statements were made. Jt must clearly be 
held that a preliminary inquiry under 
8. 476 (1) is an inquiry in respect of the 
offence of which the desirability of laying 
acomplaint is being considered. In the 
present case the learned District Judge re- 
quested the District Magistrate to order 
an investigation into these alleged offences 
after the application to lay a complaint 
kad been made tohim by a pariy, and on 
this request the District Magistrate ordered 
an investigation to be made. It, therefore, 
follows that the Police investigation was 
made under the provisions of s. 155 (2), 
Criminal Procedure Code, and hence it was 
an investigation under Chap. XIV. As 
these statements were made during an in- 
vestigation into the alleged offences under 
Chap. XIV, the statements could not be used 
for any purpose in the preliminary inquiry 
before the learned District Judge under 
s. 476. Consequently, from this point of 
view also the learned District Judge acted 
illegally in perusing the statements made 
by certain witnesses tothe investigating 
officer and in using those statements in de- 
ciding whetherto lay a complaint against 
the appellants or not. 

Hence there remains, as material cn 
which the learned District Judge could 
base his order, merely the facts appearing 
on the record of Civil Regular Suit No. 14 
of 1935. Itis clear from the order of the 
learned District Judge that he did not con- 
sider that this material although it raised a 
suspicion in his mind that the will had been 
forged, was in itself sufficient to entitle him 
tohold that there was a likelihood of the 
prosecution of the appellants being success- 
ful. In fact, all that can be gleaned from 
the record of the suit isevidence of cir- 
cumstances which afford some ground for 
holding that the will could not have been 
written, executed and attested at the time 
and in the manner alleged by the appel- 
lants. On these facts alone a charge of 
either perjury or forgery could not be 
framed against thé appellants, and if the 
learned District Judge had considered 
this material only, he would not have made 
the complaint against the appellants. This 
appeal must, therefore, be allowed and the 
complaint laid by the learned District Judge 
against the appellants which is now pend- 


1937 
ing trial in Criminal Regular Trial No. 98 of 
1936 ofthe Third Additional Magistrate of 
Bassein, must be ordered to be withdrawn. I 
express no opinion on the question whether 
the withdrawal of this complaint will or 
will not preventthe learned District Judge 
if he so thinks fit, from holding a fresh 
preliminary inquiry against the appellants 
andas'a result of thatinquiry laying a 
fresh complaint against them. 

Ds Appeal allowed. 


—— ere 


CALCUTTA HIGH COURT 
Civil Appeal No. 436 of 1932 
November 21, 1925 
JAOK, J. 

UDDAB NATH— Dsrenpant No. 1 AND 
OT AERS— APPELLANTS 
versus 
GOKUL OHANDRA DEB NATH AND 

OTHERS — RESPONDENTS 

Registration Act (XVI of 1908), s. 17—Butwara 
chitta, if requires registration for admissibility. 

A Butwara chitta being a mere list of the shares 
which each of the parties has in the property con- 
cerned signed by the parties and not in itself a 
regular deed of partition but merely a note upon 
which the parties have to proceed at the partition, 
does not require registration for being admissible in 
eyidence, 


C. R. from the appellate decree of the 
Sub-Judge, Second Court, Sylhet, dated 
July 15, 1931. 

Mr. Priya Nath Dutta, for the Appellants. 

Mr. Paresh Lal Shome, for the Respon- 
dents. ; 

Judgment.—This appeal has arisen out 
of a suit for declaration of the plaintiffs’ 
3 annas and 3 pies maliki right in the 
land described in the plaint, and for 
recovery of joint khas possession in the 
trial Court the plaintifis’s title to 14 pies 
share in the holding was declared. In the 
lower Appellate Court, in addition to the 
14 pies share awarded by the trial Court 
the plaintifis were declared to be entitled 
to another 1 anna 2 pies share in the 
property in suit, as being the share ori- 
ginally held by Mojram Chand Banu, the 
predecessor of the plaintiffs. This appeal 
is with regard to 1 anna 2 pies share. 
The plaintiffs are claiming by purchase 
from defendants Nos. 14 and 15. These de- 
fendants purchased the share which they 
held in a revenue paying estate. The 
whole question is whether their predecessor 
had the share which they purported to 
have sold to the plaintiffs. This again 
depends upon the question whether Moiram 
Banu had inherited this share of 1 anna 
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2 pies. The defendants claim that there 
was apartition and that Moiram gave up 
her claim to a share in the property in 
suit and that she got in exchange some 
other specified land aad that, thereafter 
she has no share in the land of this estate. 
The trial Court decided in favour of the 
defendants that there had been a partition 
and that Moiram gave up her share in 
the land in suit in exchange of other spe- 
cified lands. The learned Judge in the 
Court of Appeal below, on the other hand, 
held that the partition paper or saham 
list or Butwara chitta was signed by the 
father of defendants Nos. 5 and 6, defendant 
No. 8, father of defendant No. 7, mother 
of defendants Nos ? and 10, defendants 
Nos. 9 and 10 and defendant No. 12, and 
that that being an unregistered deed of 
family partition is inadmissible in evidence 
under es. 17 and 19, Registration Act, and 
that the document could not be used in 
evidence against the plaintiffs. 

For the appellants it has been urged 
that the Court of Appeal below ought to 
have held that Ex. B was a Butwara 
chitta ond that it having been duly proved 
was admissible in evidence to show that 
there was a partition; and it was further 
urged thatthe Court of Appeal below ought 
to have held that the fact of partition could 
be proved even by oral evidence although 
Ex. B was inadmissible for want of res > 
gistration. In fact, on considering the 
document Ex. B it appears that the learned 
Judge could not himself decide whether 
he should describe it as a partition paper 
or saham listor Butwara chitta. It appears 
to be a list for giving shares to various 
parties after the partition of the suit lands. 
It does not appear to be a regular deed 
of partition As I have said, it was simply 
a list for giving shares. It does not men- 
tion under what circumstances Moiram 
had been excluded from the list and that 
again shows that it was not a regular deed 
of partition. I am therefore inclined to 
think that this list did not require re- 
gistration. But apart from that the other 
contention of the appellant must prevail. 
There was ample evidence which was 
relied on by the trial Court but was not 
considered by the Court of Appeal below 
which shows that in fact there was a 
partition between the heirs of Watir the 
original holder of the estate. Plaintiff 
Witness No. 2, brother of Watir, is an 
old man of 77. He says that there wag 
a partition between the said heirs. He 
also admits that the husband of Moiram 
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Banu was present at the time of the parti- 
tion. Defendant Witness No. 2 states that 
he asked at the time why Moiram's name 
was left out and that her husband said 
that she had got some specified lands in 
her share. There was another circum- 
stance going toshow that the whole of the 
original property held by the heirs of 
Watir was purchased by defendant No. 1 
by two kobalas—8 annas share by each 
kobala making up the 16 annas share 
of the whole property. There is no reason 
whatever to disbelieve P. W. No. 2 who 
states that there was in fact a partition 
between the heirs of Watir or D. W. No. 2 
who stated that when he asked the hus- 
band of Moiram Banu why her name was 
left out from the list which was a memo- 
randum of shares to be given to the 
parties at the partition, her husband said 
that she had got some specified lands in 
her share. This portion of the evidence 
was not discussed at all in the lower 
Appellate Court. The only portion of the 
evidence that was considered in the lower 
Appellate Court appears to be Ex. O which 
was filed by the defendants in order to 
show that in lieu of the shares in this 
property defendants Nos. 14 and 15 got 
the whole of another piece of land. The 
learned Judge finds that this evidence was 
not sufficient to destroy the title of the 
plaintifs’ vendors; he says that there was 
no other documentary evidence in the case. 
But he has ‘failed to consider the oral 
evidence referred to by the trial Court. 
T have been referred tothe case in Kshetro 
Mohan Pal v. Tufani Talukdar (1), in which 
it was decided that where on a partition 
of certain bonds having been effected, a 
list of bonds allotted to each of the par- 


ties was prepared and the list was signed . 


by the parties that the list was nol an 
instrument of partition which required 
registration. Similarly, in the present case, 
the list of the shares which each of the 
parties had in the property concerned, and 
which was signed by the parties, is not 
in itself a deed of partition but merely a 
note on which the parties had to proceed 
at the partition. That there was unques- 
tionably a partition seems also clear from 
the finding of the trial Court that the 
plaintiffs had purchased 14 pies share in 
the property from defendants Nos. 14 and 
15, that the plaintiffs could not remember 
the price they paid and that only Rs. 10 
was paid in cash and the rest of the 


(1) 37 O W N 112; 144 Ind, Cas. 868; A I R 1933 Oal. 
474; 6 RO 55, 
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consideration of Rs. 50 was contained in a 
bond for Rs. 40 executed by them. 

On these grounds I think thatthe de- 
cree of the lower Appellate Court should 
be set aside and that the decree of the 
trial Court should be restored and that 
the plaintiffs’ claim tol anna 6 pies share 
in the property in svit cannot be allowed. 
As regards the 1} pies share which Abdul 
Bari, husband of Moiram Banu, had in- 
herited from Golam Hossein’s widow and 
which was again inherited by the plaintiff's 
vendors from Abdul Bari, the plaintiffs 
claimed only 7/8 pie share but the trial 
Court gave them a decree for 1} pies share. 
But as there was no cross:appeal by the 
defendants against the decree of the trial 
Court, the plaintiff should be given a decree 
for the whole of 14 pies share. The result 
is that this appeal is allowed and the decree 
of the trial Court is restored with costs 
in this appeal and proportionate costs in 


‘the Courts below. 


N. Appeal allowed. 
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LAHORE HIGH COURT 
Civil Regular Second Appeal No. 705 
of 1936 


December 7, 1936 
Sxump, J. 
DEVI DAS AND ofaprs—PLAINTIFES 
—APPELLANTS 
versus 
YARAN KHAN AND 0OTHERS— 
DETENDANTS — RESPONDENTS 

Second appeal—Question of fact—Question “ whe- 
ther plaintiffs have been in cultivating possession of 
suit land and whether they have been dispossessed", 
is one of fact. h 

Where the question to be decided is one of fact, 
it does not involve an issueof law merely because 
documents which were not instruments of title or 
otherwise the direct foundations of rights, but were 
really historical materials, have to be construed for 
the purpose of deciding the question, 

Where the question is whether the plaintiffs have 
been in cultiveting possession of the suit land and 
whether they have been dispossessed by the defend- 
ants andthe decision involves the discussion of a 
lease deed infavour of the plaintiffs, executed by 
tenants, third parties, and not by the defendants, 
and of the khasra girdawaris, these not heing docu- 
ments of title and interpretation of these documents 
being, therefore, a question of fact, ib is a question 
prima facie, one of fact. Wali Mohammad v. Moham- 
mad Bakhsh \l) and Midnapore Zemindari Co., Ltd. 
v. Uma Charan Mondal (3), relied on, Fateh Chand 
v. Kishen Kunwar (2), explained. 

§. O. A. from the decree of the District 
Judge, Mianwali, dated May 12, 1936, modi- 
fying that of the Senior Subordinate Judge, 
Mianwali, dated March 2, 1936. 
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Dr. Nand Lal, for the Appellants. 

Mr. V. N. Sethi, for the Resdondents. 

Judgment.—The parties to this case are 
proprietors of village Dhibba in the Mian- 
wali District. The plaintiffs sued the 
defendant (now represented by his sons} 
for possession of part of three khasra 
Nos. 1340, 1349 and 1684 which were ad- 
mittedly part of shumilat. The learned 
Subordinate Judge, granted the plaintiffs 
a decree for possession, which they sought. 
On appeal toe learned District Judge 
upheld this decreein regard to khasra 
Nos. 1340 and 1349 but reversed it in re- 
gard to khasra No. 1684. 

The plaintiffs have come here in second 
appeal but are met by the contention that 
the findings of the learned District Judge 
are findings of fact. The issue was 

“Whether the plaintiffs have been incultivating 


possession ofthe suit land and whether they have 
been dispossessed by the defendants ?” 

Prima facie, this is a pure question of 
fact. The decisicn of the District Judge 
involved the discussion of a lease deed in 
favour of the plaintiffs, executed by tenants, 
third parties, and not by the defendants, 
and ot the khasra girdawaris. These are 
not documents of title in the present case 
and his interpretation of these documents 
is, therefore, a question of fact. See the 
well-known ruling Wali Mohammad v. 
Mohammad Bakhsh (1). 

“Where the question to be decided is one of fact, 
it does not involve an issue of law merely because 
documents which were not instruments of title or 
otherwise the direct foundations of rights, but were 
really historical materials, have to be construed 
for the purpose of deciding the question.” 

The Revenue Records and khasra girda- 
waris in this case are not foundations of 
title but evidence of title. 

Dr. Nand Lal relied on an oid Privy 
Council ruling Fateh Chand v. Kishen 
Kunwar (2). Apparently the head-note 
favours him but in that case I find at 
page o84*; 

“From the judgment of the lower Appellate Court 
it appears that iv is founded on interferences of 
law drawn by the learned Subordinate Judge (the 
lower Appellate Court, from certain documents and 
the wajtb-ul-arz which were given in evidence.” 

Inferences of law no doubt can be 
questioned in second appeal, and the case 
is distinguishable. 

(1) 11 Lah. 199 at p. 207; 122 Ind. Cas, 316; ATR 
1930 PO 91; (1930) A Ld 292; Ind, Rul. (1930) P U 
121; 3I PLR 115; 81 L W 321; 32 Bom. L R 480; 51 
OL Jd 518;59 ML J 54; 471 A 86 (PL). 

(2) 34 A 579 at p., 584; 16 Ind. Cas, 67; 160 W 


N 10338; 23 M L J 830; 12 ML T 413, (1912) M’ 


W N 1065; 10 AL J 335; 14 Bom. L k 1090; 170 L 
J 1; 39 TA 247 (P0). 


“*Pago of 34 A.— [Bd] 
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Midnapore Zumindari Co., Lid. v. Uma 
Charan Mondal, 74 Ind. Cas. 482 (3) cited as 
an authority for the proposition already 
quoted from Wali Muhammad v. Moham- 
mad Bakhsh (1) is alsoin point. 

This appecl is concluded by findings of 
fact and isrejected with costs. 

D. Appeal rejected. 

(3) 74 Ind. Cas. 482; 21 A LJ 723; A IR 1923P 0 
187; 4P L T 627,33 ML T 291; (1923) M WN 832; 
45M L J 663; 25 Bom. L R 1287; 40 G L J 16; 29 C W 
N 131 (P 0). 


—— 


CALCUTTA HIGH COURT 
Special Bench 
- Civil Rule No. 495 of 1936 
December 22, 1936 
D. N. Mirrer, PATTERSON, AMEER ALI, 
M. C. Gnose AND NASIM ALI, Jd. 
BURHAN MIRDHA—DEFENDANT— 
PETITIONER 
VETSUS 
Musammat KHODEJA BIBI—Puarntire 
—Opposits PARTY. 

Jurisdiction—Suit for dissolution of Muhammadan 
marriage—Value ‘less than Rs. 1,000—Forum—Ju- 
risdiction of Kazi—Swit, if should be before District 
Judge. i 

The functions of the Kazi with regard to wakf 
cases are really the functions of the Chief Kazi who 
would correspond to the principal Civil Court of 
Original Jurisdiction. The wakf cases must, there- 
fore, be kept apart when considering the ques- 
tion of the forum regarding matrimonial matters 
where the parties are Muhammadans, In British India 
or even in Moslem Feudatory States where no Kazis 
have been left to deal with matrimonial difficulties 
of this character, the Civil Courts have taken the 
place of Kazis, |p. 640, col. 2] 

In such cases the question of jurisdiction is a 
question of procedure, and not of substantive law. 
‘Lhe substantive law has been saved to Moslems, but 
the prosedure is to be of British Indian Courts. 
[p. 641, col, 2] 

A suit for dissolution of a Muhammadan marriage, 
which is valued at less than Rs. 1,000, lies in the 
Court of Munsif, it being the Court cf the lowest 
grade and under s. 15, Civil Procedure Code, it should 
be filed before him and not before the District Judge. 

[Case-law discussed.] 


Civil Rule from the order of the District 
Judge, Burdwan, dated March 14, 1936. 

Mr. A. S. M. Akram, for the Petitioner. 

Mr. Syed Farhat Ali, for the Opposite 
Party. 

D. N. Mitter, J—The question of law 
which falls for determination in this Rule 
is one of considerable importance and 
relates to the jurisdiction of Civil Courts 
in suits relating to the dissolution of Muham- 
madan marriages. It appears that a suit 
was instituted by Musammat Khodeja Bib: 
against Burhan Mirdha, the petitioner in 


640 
the rule, for a declartion that her marriage 
with the petitioner was dissolved by divorce 
given by the petitioner or in the alternative 
for adissolution of the marriage on the 
grounds of desertion, cruelty, etc., and for 
an injunction. The suit was filed in the 
Court of the District Judge of Burdwan. 
By his written defence the husband, 
amongst other defences, raised the conten- 
tion that the suit should have been institut- 
edin the Court of the lowest grade, viz., 
the Court of the Munsif and not the Court 
of the District Judge, the suit being valued 
at Rs. 10 for the declaration and dissolution 
and Rs. 5 for the injunction. The learned 
‘District Judge framed an issue onthe ques- 
tion andheld, negativing the defence of 
the petitioner, that he has jurisdiction to 
try the suit, by his order, dated March 14, 
1936. The petitioner being aggrieved by 
this order moved this Court and obtained 
the rule on the opposite party to show 
cause as to why the order of the learned 
District Judge should not be set aside. The 
learned District Judge rested his conclusion 
on the ground that the District Judge is 
the Kazi for Muhammadan marriages, and 
that in practice the District Judge has 
tried such cases and relied on a decision 
of this Court in Mafizuddin Mondal v. 
Rahima Bibi (1). 

As the question is one of some importance 
asit involves the question of proper forum 
of Courts for dissolution of Muhammadan 
marriages, the matter has been referred to 
a Special Bench. The learned District 
Judge’s decision has been attacked on 
several grounds: (i) There is a special 
enactment abolishing Kazis (Act XI of 


1864), and asthe question of the proper | 


forum for litigation is one of procedure and 
not of substantive law, the matter must be 
governed by the Civil Procedure Code. (ii) 
There is no text of Muhammadan Law which 
countenances the proposition that all 
matrimonial matters must be determined 
by the Ohief Kazi (iii). The cases which 
lay down that the District Judge in British 
Administration corresponds to the Kazi of 
Muhammadan times, are all cases of wakf 
and should not be any guide with regard to 
matrimonial matters. These contentions 
seem to us to be well founded and must 
prevail. 

It appears tous that the idea or notion 
that the principal Court of original juris- 
diction under the British Government in 
India is vested generally speaking with the 

(1) 370 W N 1043; 149 Ind. Oas. 1028; A I R 1934 
Cal, 104; 58 OL J 73; 6 R O 686, 
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powers exercised by the Kazi has been 
derived from cases relating to wakf under 
e. 92, Civil Procedure Code, or to cases of 
granting of leases of wakf property: see 
Shama Churn v. Abdulkabeer (2) and 
Nemai Chand v. Golam Hossain (3). Indeed 
the Muhammadan jurists themselves restrict 
the jurisdiction in regard to wakfs and 
charities tothe Ohief Kazi (the Kazi-ul- 
Kuzzat). For example, it is stated that 
the power of sanctioning alteration of 
investment or change of wakf property, 
granting longer leases than are ordinarily 
allowed by law or provided for by the 
wakfnama, and similar acts, is vested only 
in the Chief Kazi: see Rt. Hon'ble Syed 
Ameer Ali’s Muhammadan Law, p. 480, note 
(2), Edn. 4. The functions of the Kazi with 
regard to wakf cases arereally the functions 
of the t hief Kazi who would correspond 
to the principal Civil Court of original 
jurisdiction. The wakf cases must, there- 
fore, be kept apart when we are considering 
the question of the forum regarding matri- 
monial matters where the parties are 
Muhammadans. It may be pointed out even 
ina recent wakf case from Lower Burma 
the Judicial Committee used language 
which goes to show that the place of Kazi in 
the BritishIndian system is taken by the 
Civil Courts: see Mahommed Ismail Ariff v. 
Ahamad Mulla Dawood (4) at p. 1100* and 
Mahommed Adamji Peerbhoy v. Akberally 
Abdulhussein Adanjt Pzerbhoy (5). But 
as these two cases were under s. 92 of the 
Code, the Civil Court was the District Judge. 
With regard to matrimonial disputes 
amongst the Muhammadans, however, the 
Civil Courts have takenthe place of Kazis. 
In Edn. 5 ofthe Rt. Hon’ ble Syed Ameer Ali’s 
Muhammadan Law this position has been 
made clear as the following extract from 
the said book, at p. 525, will show: 

“The questicn naturally arises how should the 
parties act in British India or even in Moslem 
Feudatory States where no Kazis have been left. 
to deal with matrimonial difficulties of this character. 
The Civil Courts have taken the place of Kazis.” 

For the opposite party it has been 
argued that there isa paucity of cases of 

(2) 30 W N158. 

X (937 C179; 3 Ind. Cas, 353; 11 CLJ $17; 14 O W 
(4) 43 0 1085; 35 Ind, Cas, 30; A I R1916 PO 132; 
43 1 A 127; 8 L BR 517; l4 AL J 741; (1916) 1 M W 
N 766; 20 © W N 1118; 20 M L T 110; 18 Bom. L R 
611; 3L M L J 290; 24 O L J 198; 4 L W 269; 9 Bur. R 
T 141 (P. CO). 

(5) 38 C W N 452; 147 Ind. Cas. 882; AI R 1934 P 
O 53; 6 R P C 87; 11 O W N 201; 66 M L J 333; (1931) 
A L J 258; 36 Bom, L R 336; 59 C LJ 133; (1934) M W 
N 309; 32 L W 478 (P. CO), 


* Pages of 43 cal,—[Hd,] 
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matrimonial disputefor women were very 
reluctant to bring divorce suits and in 
ancient times, if a wife was dissatisfied 
with marriage, she could apply to the Pro- 
phet herself: sce Mahomed Alis Holy 
Koran, Edn. 2, p. 301, footnote. It is pointed 
out that with regard to the power of giving 
minor girls in marriage and the power of 
effecting istibdal, a distinction is drawn 
between the functions of the Kazi and 
the Chief Kazi: see Atimunnessa v. Abdul 
Subhan (Ë), at p. 491. Itis said thatin a 
matter so serious as dissolution of marriage, 
the District Judge is the better judge as 
he alone can dissolve a Christian marriage. 
It is further argued that there is a uniform 
practice in Bengal for such suits being 
tried by District Judges. With regard to 
this last argument it can be said at once 
that the practice is nob at all uniform. On 
the other hand it is the experience of some of 
the members of the Bench that these suits 
are brought before the Munsif or Subor- 
dinate Judge in some cases. ‘lhe suits 
being valued at less than Rs. 1,000, it is 
the Munsif’s Court which is the Court of 
the lowest grade and under s. 15, Civil 
Procedure Code, the suitshould have been 
filed before the Munsif. Section 4, Civil 
Procedure Code, does nut help the opposite 
party for there is no special form of proce- 
dure prescribed by any other law in force. 

We are not impressed by the argument 
on behalf of the opposite party tnat as 
Onristian marriages are annulied by the 
District Judge we should hoid that Muham- 
madan marriages should be dissolved by 
him and not by Courts of lower grade. 
The Courts of the lower grade do try cases 
of restitution of conjugal rights where the 
parties are Hindus or Muhammadans, and 
we see no reason why they will be incompe- 
tent to deal with questions of dissolution of 
Muhammadan marriages For the aforesaid 
grounds we are of opinion that the suit 
should haye been filed before the Munsif 
who is the Court of the lowest grade having 
Jurisdiction to try suca suits. It is argued 
we should notinterferein revision as the 
District Judge nas also jurisdiction to deal 
with the mater. That isso, but we think 
inthe present case the proper procedure 
should be followed inthe firs: instance and 
wedirect the learned District Judge to 
return the plaint to the plaintiff for pre- 
sentation of the same lo the Muuxsif. ‘ine 
Rule is made absolute. There will be no 

(6) 43 O 467; 32 Ind. Cas. 21; A I R 1916 Cal, 894; 
20 CW N 113; 22 O LJ 577, 

*Pages of 43 U,—[Hd.] 
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order asto costs in the circumstances of 
the present case. 

Patterson, J.— I agree. 

Ameer Ali, J—I agree. 

M. C. Ghose, J.—I agree with my 
learned brother Mitter, J. The word ‘Kazi’ 
in Arabic means a ‘judge.’ lt would there- 
fore apply to all Judges of our Courts. 
In Shama Churn v. Abdulkabeer (2), Fukr= 
runessa, Begam v. District Judge, 24 Par- 
ganas (7), Hurdut Ray Chamaria 
& Co. v. Ujir Shaik (8), and Atimunessa 
v. Abdul Sbohan (6), the question 
was who was the Judge who could deal 
with questions of transfers of wakf 
properties. It was held that the jurisdic- 
tion lay with the District Judge. This is 
in analogy with s. 92, Civil Procedure Gode. 
In matrimonial matters there is no reason 
why cases should not be tried by the 
Court of the lowest jurisdiction. The 
question of jurisdiction isa question of pro- 
cedure, and not of substantive law. The 
substantive law has beeu aved to Moslems, 
but the precedure is to Le of our British 
Indian Courts. As fa as I recollect, in 
Barisal and Jessore, as District Judge, I 
heard appeals in suits tried by Munsifs on 
matrimonial disputes of Moslems. In the 
High Court I heard a second appeal on 
June 7, 1935, Sm, Jahora Khatun v. Mirza 
a Moslem 
lady for dissolution of her: marriage with 
the defendant. The suit was valued at 
Rs. 45; it was heard by a Munsif and the 
appeal was heard by the Appellate Court 
of Midnapore. There are reported cases, 
Zafar Hussain v. Ummat-ul-RKahman (9), 
Kahiman Bibi v. Fazal (10), Khatija Bibi v. 
Umarsaheb Ansersaheb (11), and Ahmed 
Suleman v. Bai Fatma (12), showing that 
in the United Provinces and Oudh and in 
Bombay such suits are heard by the Ovurts 
of the lowest jurisdiction, In my opinion 
the present suit, whichis valued at Rs. 15, 
should be tried by a Munsif. 

Nasim Ali, J.—I agree. 

D. Rule made absolute. 

(7) 24 C W N 339; 56 Ind. Cas. 475, A 1 R 1920 Cal, 
129; 470 592. 

(8) 48 C L J 364; 117 Ind, Cas. 606; A I R 1928 Cal, 
765 


(9) 41 A 278; 49 Ind. Cas. 256; A I R 1919 All. 182; 
17 A LJ 7,1 U P LR (A) 33. 

(10) 43 A 83i; 98 Ind. Cas, 573; A IR 1927 All. 56; 
242A LJ ssl. 

(11) 52 B 295; 110 Ind. Cas. 131; A I R 1928 Bom. 
285; 30 Bom, L R 447. 

(12) 59 B 160; 128 Ind, Cas. 909; A IR 1931 Bom. 
76; 32 Bom, L R 1872; Ind, Rul. (931) Bom, 125. 
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ALLAHABAD HIGH COURT 
Execution Second Civil Appeal No. 650 
of 1935 
November 3, 1936 
Niamat Uutag, J. 

ATAAT HUSAIN—J UDGMENT DEBTOR— 
APPELLANT 
versus 


MUSHTAQ ALI—-DEORER-NOLDER— 
RESPONDENT 

Registration Act (XVI of 1908), ss. 17, 49—Suit 
on simple money claim—Decree on compromise ereat- 
ing or assigning ighis over property of value of 
over Rs. 100—Decree, if compulsorily registrable—~ 
Decree unregistered—Hffect—Decree, if can be egecu- 
ted—Executing Court, if can take cognizance of 
question of registration, 

Where in a suit on a simple money claim a decree 
was passed on compromise transferring from the 
defendant to the plaintiff rights in immovable pro- 
perty of the value of over Rs. 100, but the decree 
wag not registered: 

Held, that the decree was compulsorily registrable 
under s. 17 (2) (vt), Registration Act, and being un- 
registered, the decree did not effectively transfer 
any interest in the immovable property therein men- 
tioned from the defendant to the plaintiff and hence 
could not be given effect to according to its terms, 
in execution : 

Held, also, that in holding that the decree should 
have been registered and not having been registered 
it was incapable of execution, the Court could not be 
said to have gone behind the decree. The Court could 
take cognizance of the question whether the decree 
was compulsorily registrable and whether in the 
absence of registration it did not affect the property 


awarded by it. If the Court arrived at the conclusion . 


that the decree did not affect the immovable prop- 
erty which the decree-holder seeked to recover in 
execution of the decree, the Court must declare that 
the decree was not capable of execution, 


Ex. 8. O. A. from the decision of the Addi- 
tional Sub-Judge, Aligarh, dated January 
28, 1935. 

Mr. R.C. Ghatak, for the Appellant. 

Mr. M. A. Aziz, for the Respondent. 

Judgment.—This is a second appeal 
arising out of execution proceedings. The 
appellantin this Court is the defendant 
jJudgment-debtor, The plaintiff respondent 
Mushtaq Ali, instituted a suit against the 
appellant for recovery of Ks. 2,000 as 
his share of the dower debt payable toa 
deceased lady named Bashir Begum. The 
telationship between the partiesto this 
case and Bashir Begum does not appear 
from the judgment of the lower Court and 
the Counsel are unable to give it. What 
probably happened was tnat the plaintif 
was entitled from the defendant to the 
whole or part of dower debt due to Bashir 
Begum from the assets of some one 
whose interesis have devolved upon the 
parties by inheritance. The parties arrived 
at acompromise which was embodied ina 
petition presented before the Court. It 
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recited that parties are in possession of 
Bashir Begum’s properiyin equal shares 
and went on to provide that in satisfac- 
tion of the plaintin’s claim, the zemindari 
would thenceforward be owned by the 
plaintiff to the extent of three-fourths and 
by the defendant to the extent of the 
remaining one-fourth only. The patwari 
was to make an actual division of the 
lands to be allotted tothe parties to make 
up their respective shares. Such a division 
was madeand embodied in the decree. 
The compromise further declared that it 
would be open to the plaintiff to obtain 
registration of the decree when passed on 
the basis of the compromise. ‘There are 
other provisions in the compromise relating 
to the zemindari affected by the compro- 
mise and to the accrual of ex-proprietary 
rights in the sir lands cultivated by them. 
Tne Court gave effect tu the compromise 
and'passed a decree in terms thereof, The 
decree is dated August 25, 1933. The 
plaintiff did not have tne compromise decree 
registered. 

Subsequently he applied for execution 
of the decree so far as it awarded to him 
certain plots making up his taree-fourth 
share in the zemindari. The defendant 
objected tothe application for execution 
interalia on the ground that the decree 
not having been registered was incapable 
of execution. Both the lower Courts have 
overruled the objection and allowed the 
execution to issue. In the present second 
appeal the sole question argued is that 
the decree not having been registered, it 
does notafiect the property to which the 
compromise related. In my opinion this 
contention must prevail. Section 17 (2) 
(vi), Registration Act, as amended by Act 
XXI of 1929, makes itclear that a decree 
or order expressed to be made on a com- 
promise and comprising immovable pro- 
pervy other than that waich is the subject- 
matter of the suit or proceeding is com- 
pulsorily registrable, if it falls within the 
purview of any of the clauses to s. 17 
(1). The subject-matter of the suit, as 
already stated, was a simple claim for 
money. ‘The compromise transterred 
from the defendant tothe plaintiff rights 
intue zemandari which belonged to the 
defendant to the extent of half of his share. 
It is not disputed that the value of half of 
the detendant’s share, that is one-fourth of 
the entire properly, is far in excess of 
Rs. 100. There can be no manner of 
doubt about the compromise and therefore 
the decree created or assigned rights in 
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immovable property of the value of over 
Rs. 100. It follows that the decree based 
on the compromise was compulsorily regis- 
trable. 

The next question is whether the effect 
of non-registration is tomake it incapable 
of execution so far as it affects the im- 
movable property therein mentioned. 
Section 49, Registration Act, clearly lays 
down that no document required by s. 17 
to be registered shall affect any immovable 
property comprised therein. It is thus 
clear that the decree does not effectively 
transfer any interest in the immovable 
property therein mentioned from the de- 
fendant to the plaintiff. This being so 
it cannot be given effect to according to 
its terms. Itis contended by the respon- 
dent, and this contention prevailed in the 
lower Appellate Court, that the Court exe- 
cuting the decree cannot go behind it 
and that every decree must be executed 
according to its apparent tenor. It is said 
that the validity of the decree or the 
jurisdiction of the Court which passed it 
should not be allowed to be controverted in 
the Court which is called upon merely to 
execute the decree. Generally speaking 
this proposition may be correct. But it 
should not be carried too far and there 
are obvious cases in which a Court exe- 
cuting thedecree may have to enquire into 
questions affecting the character of the 
decree. The lower Appellate Court seems 
to have based its view on Cantonment 
Board v. Kishan Lal (1). One of the 
learned Judges has certainly observed 
that the Court executing the decree cannot 
go behind it; but the learned Chief Justice 
who wrote the leading judgment has shown 
that the proposition that the Court exe- 
cuting the decree cannot go behind it 
should not be carried too far and he has 
illustrated cases in which the validity of 
the decree or the jurisdiction of the Court 
which passed it may have to be enquired 
into. Moreover, it seems to me that in this 
case the Court is not required togo be- 
hind the decree. It is apprised of the 
fact, which is common ground, namely 
that the decree has not been registered 
and the decree itself shows that it is based 
on acompromise which affects immovable 
property of the value of Rs. 100. 

In holding thatthe decree should have 
been registered and not having been regis- 
tered it is incapable of execution, the 


(1) (1984) A L J 409; AIR 1934 All. 609; 149 Ind. 
0 636; 6 R A 933;18R D 275; LR 15 A 326 Rev. 
B) 
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Court cannot be said to be going behind 
the decree. To hold otherwise will be to 
makes. 49, Registration Act, completely 
nugatory. Ifthe contention is right taen 
in almost every case in wuich a decree 
should have been registered but was not 
registered, it can be executed and any 
objection based on s. 49, Registration Act, 
can be met by the proposition that the 
Court cannot go behind the decree. I do 
not think that such a position is tolerable. 
I haveno doubt thattheCourt can take 
cognizance of the question whether the 
decree was compulsorily registrable and 
whether in the absence of registration it 
does not affect the property awarded by 
it. Ifthe Court arrives at the conclusion 
that the decree does not affect the immov- 
able property which the decree-holder 
seeks to recover in execution of the decree, 
the Court must declare that the decree is 
not capable of execution. The result is that 
this appeal succeeds. It is accordingly 
allowed and the  plaintiff-respondent’s 
application for execution of the decree 
ig dismissed with costs throughout. Leave 
to appeal under the Letters Patent is refus- 
ed. 

N. Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
First Civil Appeal No. 12 of 1932 
September 2, 1936 
RUuPOHAND AND HAVALIWALA, 
. J. Cs. 
FAKIR MAHOMED —APPELLANT 
VETSUS 

FAKIR MAHOMED NANJI—RESPONDENT. 

Malicious prosecution—Suit for damages—Ele- 
ments to be proved—Information to Police—Investiga- 
tion and prosecution by them—Acquittal—Suit for 
damages for malicious prosecution—Hssentials to be 
proved by plaintijf—-Tort—Damages—Suit for dama- 
ges for perjury, whether vies—Stutement under s. 162, 
Criminal Procedure Code (Act V of 1t98), whether 
stands on different footing from statement on oath 
in Court. 

If a complainant docs not go beyond giving what 
he believes to be correct intormation to the Police, 
and the Police without further interference on his 
part (except giving such honest assistance as they 
May require), think fit to prosecute, it would be 
improper to make him responsible in damages for 
the failure of the prosecution. Hut if the charge is 
false to the knowledge of the complainant, if he 
misleads the Police by bringing suborned witnesses 
to support it, if he influences the Police tu assist 
him in sending an innocent man for trial before 
the Magistrate, it would be equally improper to 
allow him to escape liability because the prosecu 
tien has aot technically been conducted by him 
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The question in all cases of this kind must be: 
Who was the prosecutor? and the answer must 
depend upon the whole circumstances of the case. 
The mere satting of the law in motion is not the 
criterion; the conduct of the complainant before and 
after making the charge, mast also be taken into 
consideration, Nor is is enough to say that the pro- 
secution was instibuted and conducted by the Police. 
[p. 644, col. 2; p. 645, col, 1.) 

“But where the Police huve launched the prosecu- 
tion, it must be proved affirmatively that the defend- 
ant instigated the prosecution against the plaintiff 
and there is a great difference between instigating 
a prosecution and merely giving information on the 
strength of which a prosecution is commenced by 
someone else in the oxercise of his own discretion. 
ae v. Bhagat Sinyh (2), relied on, [p. 645, 
col. 1. 

Obiter.—A suit for damages on the ground t 
defendant had committed perjury is A kang 
Babu Ganesh Dutt Singh v. Mugneeram Chowdhry (5) 
relied on. i 

It is extremely doubtful if a statement recorded 
under s, 162, Uriminal Procedure Code, stands on a 
different footing from a statement on oath recorded 
by the Court, in an action for damages for having 
made such statement. Methu Ram Dass v. J aggan- 
nath Dass (6), relied on. [p, 646, col. 1.) 

Mr. Fatenchand Assudamal, for the Ap- 
pellant. 


Mr. Srikishendas H. Lulla, for the Res- 
pondent. 


Rupchand, A. J. C.—tThis ap- 
Peal arises out of a suit filed by the plain- 
wut for recovery of Rs. 5,000 as damages 
for malicious prosecution which has been 
dismissed. The plaintiff has now come to 
us in appeal. ‘Lhe following facts are 
admitted. Defendant No. 1 his two sons, 
defendants Nos. 2 and 3, were going in a 
dogeart when they were attacked by three 
persons who were all dressed as Sindhis. 
Defendant No. 1 was severely assaulted 
and dost his eye. He was removed to tue 
hospital; a message: was sent by the 
doctor to the Folice Officer in charge of 
Ranchore Police Station. That officer went 
to the hospital and recorded the follow- 
ing slalement of defendant No. 1 as the 
a TA AHOK 

“At about 8-30 P. m. to-night a i 
two sons named Hahib eel Bhisit 1 wes ape 
ing home from camp in my private dogeart. l 
drove the dogcart. When nearing baniah'’s Cross- 
ing whee l live, we were set upon by three men. 
They were all Khojas by caste. Out uf these threo 
men l recognised ouly Mehazali atias Khameo. He 
had a kokari axe; in his hand. One other man 
also carried an axe, My dogeurt was forcibly stopped 
by one man who held the ieing near the horse's 
head. Meharali, whom l recognized, struck me two 
blows across the head With un axe. As far as | 
can remember the other two men aid not strike me. 


..- L cannot say why L have been thus ; 
You had better ask my friend Karim,” Gonna 


On this iniormation the Police started 
their investigation. Defendants Nos. 2 and 3, 
Habib and Sharif were both examined, 
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and they said that they could not identify 
the men as they had covered their faces. 
Between October 26 and October 3U, Sub- 
Inspector Sunderdas, who was in charge 
of the investigation, observed Sindhi clothes 
lying at a distance of 400 yds. from the 
scene of the offence. In the course of his 
investigation he met a Makrani, named 
Kaderbux, who informed him that one blias 
had told him that he had seen the incident, 
On October 20, he questioned Elias who 
gave him the names of Gulmahomed and 
Alimahomed. When Gulmahomed was 
questioned he said that he had seen the 
plaintiff and Meharali beat defendant No. 1. 
Alimahomed said that plaintiff was one of 
the assailants, but he did not know the 
names of the other two. Sunderdas then went 
to the hospital and questioned defendant 
No. 1 again. This was at 2-30 P. Mm. on 
October 29. Defendant No. 1 then implicat- 
ed the plaintiff and one Raju, as the other 
two assailants. All three were put on their 
trial and at the trial defendant No. 1 and 
his tuo sons gave evidence implicating the 
plaintiff. In view of the first information 
the learned Magistrate discharged the 
plaintiff and Raju but convicted Meharali. 
On an application for revision being made 
to this Court, Meharali was also acquitted. 
The plaintiff then instituted the present 
suit for damages against the father and 
his two sons. ‘he present appeal has been 
confined to the father only. 

Now, it is no doubt true that a party 
who sets the law in motion without making 
its act his own is not necessarily free from 
liability, and may be liable for malicious 
prosecution: (Pollock) on Law of Torts, 
Edn. 10, p. 228 Fitzjohn v. Mackinder 
(1). In Gaya Prasad v. Bhagat Singh (2) 
at p. 5384*, their Lordships’ of the Privy 
Council have referred to the case of 
Fitzjohn v. Mackinder (1) with approval 
and in dealing with the decision of the 
Madras High Court in Narasinga Row v. 
Muthaya Pillai (3), which is to the eflect 
that the cnly peison who could be sued in 
an action ior malicious prosecution is the 
peison who prosecutes, their Lordships have 
said : 

“The principle here laid down is sound enough if 
properly understood, and its application to the 
particuiar case was no doubt justified; but in the 


opinion of their Lordships, it is not of universal 
application. In India the Police have special powers 


d) (1861) 9 C B (x. 8.) 505; 30 Ld CO P 257; 7 Jur 
(N. 8) 1983; 9 W R477; 4 L T 149; 127 R R 746, 

(:) 30 A 505; 351A 189; 5A LJ 665 (P, C). 

(3) 26 M 562; 12 M L J 369, 
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in regard to the investigation of ciriminal charges, 
and it depends very much on the result oftheir in- 
vestigation whether or not further proceedings are 
taken against the person sccused. If, therefore, a 
complainant does not go beyond giving what he 
believes to be correct information to the Police, and 
the Police without further interference on his part 
(except giving such honest assistance as they may 
require), think fit to prosecute, it would be impro- 
per to make him responsible in damages for the 
failure of the prosecution, But if the charge is 
false to the knowledge of the complainant, if he 
misleads the Police by bringing suborned witnesses 
to support it; if he influences the Police to assist 
him in sending an innocent man for trial before 
the Magistrate; it would be equally improper to 


allow him to escape liability because the prosecu~: 


tion has not technically been conducted by him, 
The question in all cases of this kind must be: Who 
was the prosecutor? and the answer must depend 
upon the whole circumstances of the case. The 
mere setting ofthe law in motion is not the criterion; 
the conduct of the complainant before and after 
making the charge, must also be taken into con- 
sideration. Nor is it enough to say, the prosecution 
was instituted and conducted by the Police. That 
again is a question of fact. Theoretically all prosecu- 
tions are conducted in the name and on behalf of 
the Crown, but in -practice this duty is often left 
in the hands of the person immmediately aggrieved 
by the offence, who pro hac vice represents the 
Crown. In India a private person may be allowed 
to conduct a prosecution under s. 495, Criminal 
Procedure Code, which provides that ‘any Magis- 
trate inquiring into or trying any case may permit 
the prosecution to be conducted by any person other 
than an officer of Police.... Any person conducting 
the prosecution may do so personally or by a 
Pleader.’ When this is permitted, it is obviously 
an element to be taken into consideration in judging 
who isthe prosecutor and what are his means of 
information and motives. The foundation of the 
action is malice, and malice may be shown at any 
time in the Oourt of the inquiry.” 


But where the Police have launched the 
prosecution, it must be proved affirmatively 
that the defendant instigated the pro- 
secution against the plaintiff and there is 
`a great difference between instigating a 

prosecution und merely giving information 
on the strength of which a prosecution is 
commenced by someone else in the exercise 
of his own discretion: see Salmond on the 
Law of Torts, 6th Edn., p. 389, and the 
case quoted in Note (m). The burden, there- 
fore, lay heavily upon the plaintiff to allege 
and prove that defendant No. 1 instigated 
the prosecution against the plaintiff and 
that it was not instituted by the Police in 
the exercise of their discretion. Now in 
lodging his first information defendant 
No. 1 made no complaint against the plain- 
tiff. It was Gulmahomed and Alimahomed 
who implicated the plaintiff. There is no 
allegation, much less proof, that defendant 
No. 1 had instigated either of them to 
implicate the Police. Nor is there any 
proof that the Police prosecuted the plain- 
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tiff at the instigation of defendant No. 1 
or that they solely relied upon his sub- 
sequent statement. That being so the plain- 
tiff's suit must fail. In Balbhadar Singh vV. 
Badri Sah (4) the plaintiffs were put on 
their trial on a charge of murder on con- 
fessions made by two persons, Raghunath 
and Teja, implicating the plaintiff. At the 
trial both these parsons resiled from their 
confessions and the trialended in a dis- 
charge of the plaintiff who then instituted 
the’ present suit against Badri Sah and 
another for damages for malicious prosecu- 
tion contending that both Raghunath and 
Teja had been instigated by Badri Sah to 
implicate the plaintiff. ; 

The trial Court found in favour of the 
plaintiff holding that (1) Badri Sah and 
Raghunath had suggested the motive for 
the murder, (2) that Badri Sah hated the 
accused, (3) in all proceedings Badri Sah 
was always tothe fore and got his own 
Pleader to undertake the defence and 
wanted the appellant to be convicted, (4) 
that there was no reason if Raghunath had 
confessed to his father Hazari, that Hazari 
should have gone to Badri Sah, (6) that 
the Deputy Magistrate took the view that 
Badri Sah had tutored Raghunath and Teja 
(although two Judges of the High Court 
took a different view), (7) that there was no 
reason for Teja to make a confession and 
it seemed to be inspired by Badri Sah, 
and (8) that Raghunath was utterly un- 
trustworthy. He confessed, recanted and 
then again reconfessed. Teja had recanted 
and then adhered to it. Notwithstanding 
all this mass of circumstantial evidence 
their Lordships observed : 

“There ig much in this redsoning, but what, in 
their Lordships’ opinion, the learned Subordinate 
Judge has a little left out of view is that this is not 
a case which must be determined on a balance of 
probabilities. The question is not ‘Did the appel- 
lants commit the murder ?' or, ‘Did Badri Sah invent 
the murder against them ? the two queries exhaust- 
ing the possibilities of the situation. The question 
is, ‘Have the appellants proved that Badri Sah 
invented and instigated the whole proceedings for 
prosecution?’ Of course there is nothing in the 
point which seems to have been taken in the Courts 
below but which was not urged before their Lord- 
ships, that here de facto the appellants were not 
prosecuted by the respondent. In any country where, 
as in India, prosecution is not private, an action 
for malicious prosecution in the most literal sense 
of the word could not be raised against any private 
individual. But giving information to the autho- 
rities which naturally leads to prosecution is just 
the same thing, and if that is done and trouble 


28 Bom. L R 921; 95 Ind. Cas. 329; A I R 1926 
P Sh; 1 Lack. 215; 94 ALJ 453,30 WN 499; 43 
O L J 521; (1926) M W N 482; 51 M L J 42; 300 WN 
866; 29 O © 183; 7 P L T 591 @P. 0.) 
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caused, an aciton will lie. But it must be kept 
in view that, so far as the Police were concerned, 
there was ample cause for the initiation of prosecu- 
tion proceedings. Theie were the clear narratives 
of two people, Raghunath and Teja, concurrent in 
all necessary particulars. The appellants must, 
therefore, go the whole way. There isno halfway 
point of rest. They must show that Badri Sah in- 
vented the whole story as far as it implicated the 
appellants, and tutored Raghunath and Teja to say 
it. That is a very heavy cnusof proof and unless 
they sustain it the appellants must fail.” 

In the present case there is not only no 
allegation that Gulmahcmed ond Alimaho- 
med were instigated by defendant No. 1 
but there are no circumstances even to raise 
the suspicions that they were instigated by 
defendant No. 1 to implicate the plaintiff. 
All that has been relied uponty the plain- 
tiff to prove that defer dant No. 1 malicious- 
ly launched the prosecution is that he made 
a subsequent statement to the Police impli- 
cating the plaintiff and that he reiterated 
the same statement on cath in Court. But 
neilher of these facts, even if held proved, 
are suffi cient to supporta claim for damages, 
The main question in this case is: Did the 
police launch the prosecution against the 
plaintiff only because defendant No. 1 made 
the subsequent statement contrary to-what 
he had said first or not? The answer to 
that question must be against the plaintiff, 
The present suitisnot fordamages on the 
ground that defendant No. 1 kad committed 
perjury. Such a suit is incompetent: see 
the observations of their Lordships of the 
Privy Council in Babu Gunesh Dutt Singh 
T: Mugneeram Chowdhry (5), where it is 
Bal, 

“For they agree with that Court that witnesses 
eannot be sued in a Civil Court for damages in 
respect of evidence given by them upon oath in a 
judicial proceeding. Their Lordships hold this 
maxim which certainly has been recognized ty 
all the Courts of this country tobe one based upon 
principles of public policy.” The ground of it is 
this : that it concerns the public and the admini- 
stration of justice that witnesses giving their evi- 
dence cn oath in a Court of justice should not have 
before their eyes the fear of being harassed by suits 
for damages; but that the only penalty which they 


should incur if they give evidence falsely should be 
an indictment of perjury.” 


Tre present suit is also not a suit for 
dumages on tke grourd that defendant 
No. 1 hed mide a false statement to the 
Police implicating the plaintiff. That state- 
ment was reccrded under s. 162, Crimi- 
nal Procedure Ccde, in answer to questions 
put by the Sub-Inspector. That statement 
has not been exhibited in the case for 
obvicus reason. It is extremely dcubtfu] if 
such a statement stands on a differcnt 
footing than astatement cn oath recorded 

(5) 11 B L R 321; 17 W R 263 (P. C). 
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by the Court. That seems to be the view 
of the Calcutta High Court in Methuram 
Dass v. Jaggannath Dass (6), where it is 
said : 

“In the present case the investigation was required 
by law; it was conducted under the provisions of 
the law; ib was ancillary to the administration of 
justice. The defendant was bound by law to answer 
all questions put to him by the Police Officer con- 
ducting the investigation, and was punishable if he 
answered untrully and what was said by him had 
reference to the matter under investigation, Virtually 
the only distinction between his position and that 
of an ordinary witness arises {rom the fact that his 
statement was not made in a Court of justice, and 
we see no reason accordingly, to use the language 
of the Lord Chief Baron cited above, why public 
policy should not equally prevent an action being 
brought against him as against a witness in an 
ordinary Court of justice.” , 

But as that point does not arise in the 
present case, there isno occasion for us to 
gointoit. As the plaintiff has failed to 
establish that the prosecution ‘launched 
against him was the act of defendant 
No. 1, we hold that this suit fails and should 
be dismissed on that ground We accord- 
ingly uphold the decision of the trial Court 
not on the reasons contained therein but on 
the reascns stated above. With regard to 
cosis we think that, taking into considera- 
tion all the circumstances of the case, each 
party should bear its own costs. 

D. Appeal dismissed. 

(6) 28 O 794; 50 W N 804. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1551 of 1933 
August 7, 1936 
Jack AND EpsLer, JJ. 
RADHIKA MOHAN MUNSHI- DEFENDANT 
— APPELLANT 
VETSUS 

SUDHIR CHANDRA SANYAL AND OTHERS 

— PLAINTIFFS-— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XLI, 7.33 
—Held, that the Appellate Court could change and vary 
the decree of the trial Court. , 

Plaintiff filed a suit for arreais of annuity allowance 
and prayed for a charge decree for arrears. The 
trial Court decreed the suit but did not create a 
charge. On appeal the defendant was exonerated 
from personal liability but the charge on property 
was given : 

Held, that it was competent for the Appellate Court 
under O.XLI, r. 38, Civil Procedure Code, to vary 
the decree andthe order passed by the lower Court 
even though no objection was taken to that part of 
the decree in the trial Court. Gangadhar Muradi v. 
Banbasi Pandihari (1), Abjal Majhi v. Intu Bepart 
(2), Akhimannessa Bibi v. Bepin Behary (8), Kshum 
Chand Bhaturia v. Ghane Mahammad Shah (4) and 
Dinanath Chandra v. Sudhanayamani Dasi (5), dis- 
tinguished. 


1937 


C. A. from the appellate decree of the 
Sub-Judge, Bogra, dated March 20, 1933. 

Mr. Surajit Chandra Lahiri, for the Ap- 
pellant. 

Messrs. Jatindra Nath Sanyal and Jyoti- 
rindra Nath Das, for the Respondents. 

Jack, J.—This appeal has arisen out of a 
suit for recovery of Rs. 1,174 14-0 claimed 
as arrears of monthly allowance on a deed 
of annuity with interest. The deed was 
executed by one Radharaman Munshi whose 
estate has now devolved upon the defend- 
ant according to a will made by him. The 
deed was executed in 1298 in favour of 
Harish Chandra Sanyal and his brother 
Ramesh Chandra Sanyal. Harish has mar- 
ried the daughter of Radharaman. Harish's 
wife died before the date of the deed Jeav- 
ing two minor daughters. Harish married 
again and had two sons of whom plaintiff 
No 1 is one and plaintiff No. 2 is the 
widow of the other, while plaintiff No. 3 
is the brother of Harish. By the annuity 
deed Radharaman granted an allowance of 
Rs. 25 per month to Harish and Ramesh 
and to their heirs and made the amount 
charge upon some of his properties. 
Plaintif No. 1 and plaintiff No. 3 and 
the two beneficiaries under the deed 
brought the suit alleging that the allow- 
ance for the period from Baisak 1332 
to Ashar 1335 is in arrears and they prayed 
for a decree for the amount claimed charge- 
able on two of the properties left by 
Radharaman. The defence is that this deed 
of annuity is void for want of consideration 
and that the conditions on which the an- 
nuity was granted were not fulfilled. In the 
trial Court it was held that the plaintifis 
were not entitled to enforce the charge in- 
asmuch as it had not been shown that the 
bond had been properly attested and inas- 
much as all the properties out of which the 
payment was to be made were not included 
in the plaint. But the Court held that the 
plaintiffs were entitled to recover the 
amount out of the assets of the deceased 
Radharaman which came into the hands 
of the defendantr. The lower Appellate 
Court, on appeal, held that the defendant 
was not personally liable but was liable 
only to the extent of those properties which 
were made liable for such payment by the 
will. But the learned Judge held that the 
plaintiffs were entitled to realise the decretal 
amount out of the assets in the hands of the 
defendant left by Radharaman except those 
which were exempted by the annuity deed 
and the will, namely, from Dihi Damdighi, 
Lot Bishnupur, Satingram, Lot Nowadaboga, 
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Lot Nimarpur, Dihi Ulipurrand, Dihi Raja- 
ur. 

r In this appeal the points urged are: (1) 
that since the trial Court found that no 
decree declaring a charge could be passed 
and there was no appeal against that part 
of the decree it was not proper for the 
lower Appellate Court to find that ths decree 
could be enforced against the defendant 
by a charge and that since the lower Ap- 
pellate Court found that there was no per- 
sonal liability of the defendant, the suit 
should have been dismissed. The other 
points raised were thats 25, Contract Act, 
does not apply inasmuch as the parties 
were not standing in a near relationship to 
each other and that otherwise there was 
no consideration. It is clear from the 
terms of the bond that there was considera- 
tion. The consideration was the condition 
that the donees would keep the grand- 
daughters in the custody of their maternal 
grand-father until they were married and 
that they would reside in the village and 
it is stated that the donor gave the annuity 
out of the love and affection which he bore 
to the plaintiff Harish as his son-in-law 
and the husband of his only daughter.. 
There can be no doubt that the relationship 
contemplated by s. 25, Contract Act, exist- 
ed. Itremains then to be considered whe- 
ther, when the trial Court had found that 
no decree declaring charge could be passed 
and when there was no appeal preferred 
against this part of the trial Court's decision, 
the lower Appellate Court was entitled to 
decree the suit making the arrears of allow- 
ance realisable as a charge upon the pro- 
perties. On the one hand it is contended 
that the Court was entitled to pass such an 
order under the provisions of O. XLI, r. 33, 
Givil Procedure Code, which lays down that 
the Appellate Court shall have power to 
pass any decree and make any order which 
ought to have been passed or made and 
to pass or make sach further or other decree 
or order asthe case may require and that 
this power may be exercised by the Court 
notwithstanding that the appeal is as to 
part only of the decree and may be exercis- 
ed in favour of all or any of the respondents 
or parties, although such respondents or 
parties may not have filed any appeal or 
objection. 

The contention here is that because 
there was no cross-objection in the lower 
Appellate Court to the finding of the trial 
Court that the amount was not realisable 
as a charge, the lower Appellate Court 
had no right to decree the suit declaring 
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a charge upon the properties. It is clear 
from the plain wording of the section 
that it is quite competent in a case like 
this for the Appellate Court to make the 
order that has been passed. But it is 
urged that there are a number of decisions 
to the effect that the power given to the 
Court under O. XLI, r. 33, can only be 
applied in certain limited cases and that 
if was only when the lower Court had 
passed a decree in favour of the appel- 
lant that an order under O. XLI, r. 33, can 
be passed. This contention is supported by 
the decision in Gangadhar Muradi v. Ban- 


basi (1) where it is stated that although 


the language of r. 33, O. XLI, Civil Pro- 
cedure Code, is widely expressed, ordinarily 
the exercise of the power conferred thereby 
should be limited to cases where, as a re- 
sult of the Appellate Court's interference in 
favour of the appellants’ further interfe- 
rence js required to adjust the rights of 
the parties in accordance with justice, 
equity and good conscience. To the same 
effect is the decision in Abjal Majhi v. 
Intu Bepari (2). 

The pronouncement of Sir Lawerence 
Jenkins, J. was followed by Sir Asutosh 
Mukherji, J. who added that the provisions 
of O. XLI, r. 33, are not to be applied to 
enable a party litigant to ignore the other 
provisions of the Gode or the provisions of 
statutes like those which relate to limitation 
or payment of court fees. This was follow- 
ed by a similar decision of the same learn- 
ed J udge in Akhimannessa Bibi v Bepin 
Behary Mitter (8) in which it was held that 
the provisions of O. XLI, r. 33, should also 
apply toacase where the plaintiff had not 
appealed to the Appellate Court against 
the decree of the Court below dismissing 
the suit as against him, where the plaintiff 
was not entitled under the provisions of 
O. XLI, r. 33, to appeal to the Privy Council. 
The next case cited by the appellant is 
the case in Kshum Chand Bhaturia v. Ghi ne 
Muhammad Saha, 38 Ind. Cas. 361 (4) which 
is much in the same terms as the case re- 
ferred to above and one of the Judges is 
the same. Finally the case in. Dinanath 
Chandra v. Sudhanyamani Dasi (5) was 
referred to in which it was held that where 
in a suit for enhancement of rent, the trial 


aP 22 O L J 390; 24 Ind. Cas, 208; A I R 1914 Cal, 


_ (2) 22C L J 394; 32 Ind. Oas. 494; AI R 1916 Cal 
250; 20 O W N 542, 
(3) 22 C L J 397; 32 Ind. Oas. 499; A I R1916 Cal, 
261; 200 W N 544. 
(4) 82 Ind. Cas, 361; A I R 1917 Cal. 343. 
(5) 39 C W N 420; A I R 1935 Cal. 458, 
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Court awarded enhancement at a certain 
tate and the defendants appealed but there 
was no appeal or cross-objection on behalf 
of the plaintiff and the lower Appellate 
Court further enhanced the rent, the lower 
Appellate Court had no power to do so 
under the provisions of O. XLI, r. 33, Civil 
Procedure Code. These cases are distin- 
guishable frem the present case. 

In the present case a decree had been 
passed by which the plaintiffs were enti- 
tled to recover the amount they had claim- 
ed out of the assets of the deceased. 
The plaintiffs being satisfied with the 
decree had no necessity to appeal «gainst 
the finding thut they were not entitled to 
enforce the charge. They were, therefore, 
in not making any cross-objection or appeal 
not seeking to avoid payment of court- 
fees or to evade the provisions of any 
other statute such as the Limitation Act. 
So that the references to which our attene 
tion has been drawn to this possible misuse 
of O. XLI,r. 33, have no application in 
the present case. All that these rulings 
have really laid down is that the power 
which is given to the Court by O. XLI, 
r. 33, should be exercised with discretion 
in order to do justice between the parties. 
In Kesho Prasad Singh v. Narayan Dayal 
(6). it was laid down that : 

“The object of O. XLI, r. 33 is, speaking general- 
ly to enable the Appellate Court where its decision 
interferes with or modifies or extends the decision 
of the lower Court, to give effect to that decision 
by interfering, if necessary, even with the rights 
and liabilities of those who are not, infact, appeal- 
ing from the decision of the trial Court.” 

‘The learned Judges held that unless it 
was necessary in the interest of justice to 
give effect to the Appellate Court’s decision 
by interfering in some way or other with 
the rights of those parties which are not 
the subject of appeal, that the lower Ap- 
pellate Court has no right to interfere. This 
decision has a direct bearing upon the facts 
and circumstances of this case. The 
effect of the decision of the learned 
Subordinate Judge that the defendant was 
not personally liable was to alter the decree 
of the trial Court which was to the effect 
that no charge was maintainable so that 
no relief at nll could be given to the 
plaintiffs although obviously they were 
entitled tothe annuity. He therefcre found 
it necessary to alter the decision of the 
trial Court so as tu charge the properties. 
Toe documents on whieh the plaintiff 
relied were, the will of Radharaman 


69 4 Pat. 37; 82 Ind. Cas. 984; AT R 1925 Pat 
285. 
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and an annuity bond executed by him. 
The annuity bond states addressing 
Harish Chandra Sanyal and Ramesh Chandra 
Sanyal : 

“I make a provision 
at the rate of Rs. 
` maintenance ” 

It further states that all the properties 
except certain properties mentioned in it 
would remain liable for the monthly 
allowance : 

“Tf the ascertained monthly allowance be not 
amicably paid to you from month to month then 
you and your heirs will be entitled to realize your 
claim of monthly allowance from the properties by in- 
stituting regular suits.” 

In the will it is stated : 

“I executed a deed of monthly allowance yester- 
day promising to pay monthly allowance at the 
rate of Rs. 25 per month to my son-in-law, Harish 
Chandra Sanyal, and his brother Ramesh Ghan- 
dra Sanyal, and to their heirs. Any person enjoy- 
ing the properties left by me will be bound to pay 
the monthly allowance according to the terms of 
the said document. And the aforesaid monthly 
allowance will be regarded as a permanent charge 
upon the properties described in schedule (ka) and 
also upon all my other properties except Dihi 
Rajapur and Dihi Ulipur.” A 

It is, therefore, quite clear that the plain- 
tiffs were entitled to realize the annuity 
allowance as a charge upon the properties. 
The only difference in the two deeds 
appears to be that whereas by the will 
the amount realizable was a charge on 
all the properties except the above- 
mentioned twe properties, under the annuity 
bond it was realizable as a charge against 
all the properties except these two and 
some others. ‘This case is similar to the 
case which has been referred to us, namely 
the casein Charubala Dasi v. Nihar Ku- 
mari Dasi (7), in which it was held that 
r. 33, O. XLI, Civil Procedure Oode, is 
primarily intended fur a contigency such 
as when there are two alternative prayers 
made by the plaintiff he may be well 
satisfied with one of the reliefs obtained 
by him, but if on appeal that relief is 
denied to him, in justice, the plaintiff 
ought to be given the other alternative 
relief if the findings arrived at by the 
lower Appellate Court justify such a 
decree. In this case the piaintifis appear 
to have been satistied with the decree 
which they had obtained in the trial 
Court. Butin view of the findings arrived 
at by the lower Appellate Court that Court 
was entitled to modify the findings of the 
trial Court so as to justify the decree which 
it passed. ` 

The ground on which ithe trial Court 


ani” 46 CL J 247; 105 Ind. Cas. 600; AI R1927 Cal. 


of Rs. 
25 per 


300 per annum 
month for your 


RADHIKA MOHAN MUNSHI V. SUDHIR OHANDRA SANYAL (OAL) 


649 


held that the plaintiffs were not entitled to 
enforce the charge is that the bond was 
not properly attested. The plaintiffs not 
having called any attesting witness to 
prove it and not having adduced any evi- 
dence to show that the attesting witnesses 
were dead, it was held that the plain- 
tiffs had failed to prove proper attestation. 
It appears that the bond was 30 years old 
and that it came from the custody of the 
heirs of Radharaman. In these circum- 
stances under s. 90, Evidence Act, the 
genuineness of the signature can be pre- 
sumed and there was no need in examine 
the attesting witnesses. So that it dces 
not appear that the trial Oourt was right 
in finding that the plaintiffs were not 
entitled to enforce the charge because the 
bond was not properly attested. As regards 
the other ground on which the trial Court 
held that the plaintiffs were not entitled 
to enforce the charge, 7. e, that two of 
the properties out of which the amount of 
the maintenance should have been realized 
were not includedin the plaint, it is stated 
on behalf of the plaintiffs that they were 
not aware of these properties and that 
therefore they were quite satisfied to 
realize the amount of charge from the 
properties of which they knew. In the 
circumstances we think that there will be 
no prejudice to the defendant if we allow 
at this stage the plaint to be amended go 
as toinclude the other properties which 
the plaintiffs are entitled to charge accord- 
ing to the terms of the annuity bond. 
There is a cross-objection in this case to 
the effect that the learned Subordinate 
Judge erred in law in refusing to declare 
the charge on the properties. In view of 
the cross-objection we think that it should 
be specifically declared that the plaintiffs 
are entitled to a charge on the proper- 
ties as noted inthe annuity bond, and so 
far as the Appellate Court’s order does not 
clearly direct that the properties are to be 
charged, the decree of the lower Appel- 
late Court will be modified in the manner 
indicated above. Otherwise this appeal 
is. dismissed with costs. The application 
for amendment be made within one month 
from this date failing which the 
eross-objection will stand dismissed with 
costs. 

Edgley, J.—I agree with my learned 
brother inthinking that the plaintiffs are 
entitled to succeéd and that they should 
be allowed relief to the extent indicated 
in the order of the lower Appellate Court 
subject to this modification ; that the money 
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to which they are entitled should be deemed 
to be a charge on the properties mentioned 
in the order of the lower Appellate Court. 
There is no doubt, in my mind, that the 
annuity deed, Ex. |, was admissible in 
evidence unders. 90, Evidence Act, irres- 
pective of the fact that no attesting 
witness hae been called to prove it. In 
any case, however, the plaintiffs are also 
entitled to succeed having regard to the 
terms of the will of the late Radharaman 
Munshi. Paragraph 8 of this will recites 
the fact that the testator had executed a 
deed whereby a monthly allowance would 
be payable to Harish and Ramesh and it 
also referred tothe terms of the annuity 
deed. Further, the testator clearly states 
that ifthe monthly allowance is not paid, 
it will be regarded as a permanent charge 
not only upon the properties mentioned in 
the annuity bond but also upon his other 
properties with the exception oftwo items 
only. In effect, therefore, by reason of 
the will, an independant charge was 
created upon ali theitems of the testator’s 
property except Dihi Rajapur and Dihi 
Ulipur. So even if the plaintiffs had not 
been able to recover their dues by virtue 
of the annuity bond they were nevertheless 
entitled to relief under the terms of the 
will. 

With regard to the argument put for- 
ward by the learned Advocate for the 
appellants with reference to O. XLI, 
r. 33, it must be remembered that what 
the lower Appellate Court did, having 
regard lo the view which the learned Sub- 
ordinate Judge took of the case out of 
which this appeal arises, was to prevent 
the decree of the first Court from becom- 
ing completely infructuous, In the Oourt 
of the learned Munsif the plaintiffs had 
obtained relief to the extent that they 
obtained a decree for the amount claimed 
against the assets of Radharaman which 
had come into the hands of the defendant. 
The lower Appellate Court held that the 
defendant was not personally liable to the 
plaintifis. The result of this finding would, 
therefore, have been to exonerate the 
defendant from any liability whatsoever 
unless some sort of charge would be 
created in respect of the property ofthe 
deceased testator which had actually come 
into bis hands. Although the learned 
Subordinate Judge does not expressly 
mention the word “charge” in his order, 
in effect he has decreed that the money 
due to the plaintiffs should be deemed to 
be what really amounts to a charge upon 
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certain items of Radharaman's property 
which had come into the hands of the 
appellant. It has been pointed out by 
Sir Dinshaw Mulla in his Commentary on 
the Civil Procedure Code that the object 
of O. XLI, r. 33 of the Code is to em- 
power the Appellate Court todo complete 
justice between the parties. In my opinion 
the learned Subordinate Judge in the 
circumstances of this particular cage could 
not have done otherwise than he didin 
applying the provisions of O. XLI, r. 33, 
and I think he was quite justified in doing 
so. In this connection it has been pointed 
out by Sir Dawson Miller, C. J. in Kesho 
Prasad Singh v. Narayan Dayal (6), that 
recourse should not be taken to this par- 
ticular section unless it is necessary in the 
interests of justice to interfere in some way 
or other with the rights of those parties 
who have not actually appealed. His Lord- 
ships further states that : 

“The object of O. XLI, r. 33 is, speaking gene- 
rally, to enable the Appellate Court where its 
decision interferes with or modifies or extends the 
decision of the lower Court to give effect to that 
decision by interfering, if mecessary, even with 
the rights and liabilities of those who are not, in 


fact, appealing from the decision of the trial 
Covrt.” 


In the case which is pow before us there 
can beno doubt that the painciple enun- 
ciated by Sir Dawson Miller, C. J., bas 
been rightly applied as it was necessary 
for the Appellate Court to take action 
under O. XLT, r. 38, in order to prevent 
the decree of the first Court from becoming 
infructuous. I, therefore, agree that there 
is no force in the argument which has 
been put forward in this connection on 
behalf of the appellants. 

D. Order accordingly. 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 67 of 1934 
November 3, 1936 

=~ Tuom AND Bennet, JJ. 
SHANKER LAL AND OTHERS— DEFBNDANTS 
— APPELLANTS 
versus ` 
PATI RAM -—PLAINTIFE—RERSPONDENT 

Co-sharers—Common land~—Permanent construc- 
tion put up by one co-sharer amounting to giving 
exclusive possession to one--Other co-sharers, if can 
object to it. i . 

Where the construction put upon the joint land 
is of such a character as amountsto a permanent 
structure, or is atany rate of such character as to 
give exclusive possession to one co-owner to the ous- 
ter of the other, co-sharers, such exclusive possession 
js not justified and can be objected to, On the other 


1937 


hand, if one co-owner occupies a piece of joint land 
not occupied by others by having some temporary 
structure or constuction on it, there would be no 
ground for objection, because the structureis of a 
temporary character only Mukund Lal v. Mohan 
Lal (1), Sheo Harakh Upadhya v. Jai Gobind Tewari 
(2) and Parmeshri Kunwar v, Dhuman Kunwar (3>, 
followed, Akshay Kumar Saha v. Bhajagobinda 
Shaha (4) and Ahmad Gul v. Rahim Khan (6), dis- 
sented from, 


L. P. A. against the decision of Sir Sulai- 
man, C. J., dated March 22, 1934. 

Mr, G. Agarwala, for the Appellants. 

Mr. B. Malik, for the Respondent. 


Judgment.—These are two Letters 
Patent appeale, one by the defendants and 
one by the plaintiff, against a judgment 
of the learned Chief Justice in second 
appeal. The plaintiff kad brought a suit 
for demolition of cattle troughs and thatch- 
ed sheds standing cn two numters, 
265 and 266, which were joint numbers 
owned by the parties to the suit, who are 
zamindars, and these numbers are in the 
abadi of the ‘village. The Court of first 
instance decreed demolition both of the 
catile troughs and of the thatched sheds. 
The lower Appellate Court upheld the decree 
for demolition of the thatched sheds but 
held that the cattle troughs may remain. 
The findings at which the lower Appellate 
Court arrived were that the cattle troughs 
did not amount to exclusive possession of 
the plot or part of it, but that the sheds 
were a step towards an exclusive use of 
the Jand and ousting others. It had been 
stated by the Pleader for the defendants: 
“The thatched shed on the cattle trough in 
question rests on beams. There is no wall 
underneath it”. The learned Chief Justice 
followed the view cf the lower Appellate 
Court and dismissed both the appeal and 
the crcess-objection. lt was urged before 
him that there were certain 1ulings of the 
Lahore and the Calcutta High Courts in 
which the view had been taken that ex- 
clusive possession of joint land does not 
entitle a co-sharer to maintain a suit until 
special damage was proved. On the other 
hand the rulings of the Allahabad High 
Curt had taken a different view. These 
rulings are Mukund Lal v. Mohan Lal (D 
Sheo Harakh Upadhya v. Jai Gobind 
Tewari (2) and Parmeshri Kunwar v. 
Dhuman Kunwar (3). The view which has 
been expressed in these rulings has been 
stated by ihe learned Chief Justice as follows 


(1) AIR 1927 All. 518; 101 Ind. Cas, 744. 

(2) AIR 1997 All. 709; 104 Ind. Cas. 414. 

(3) ATR 1999 All. 393; 119 Ind. Cas, 434; 13 R D 
99; Ind, Rul. (1929) All, 1010; 
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and we consider that this view should be 
adopted: 

“T would therefore be inclined to hold that if the 
construction put upon the joint land is of such 
a character as amounts to a permanent structure, 
or is at any rate of such character as to give ex- 
elusive possession to one co-owner to the ouster of 
the other co-sharers, such exclusive possession is 
not justified and can be objected to. On the other 
hand, if one co-owner occupies a piece of joint land 
not occupied by others by having some temporary 
structure or construction on it, there would be no 
ground for objection, because the structure is of a 
temporary character only.” 

Learned Counsel for the defendants- 
appellants pressed for the view which has 
been laid down in Akshay Kumar Shaha 
v. Bhajagobinda Shaha (4). That view 
alluded, on p. 343*, col. 1, tothe difference 
in view between the Allahabad High Court 
and the Calcutta High Court and in col. 2 
stated: 

“Sole occupation by itself is not ouster unless it 
is attended by an assertion of a hostile title.” 

On the other hand in this High Court it 
has been held that the erection of a per- 
manent building on joint land is an ouster 
of the other co-sharers. It appears to us that 
the dictum laid down by the learned Chief 
Justice does specify special damage which 
arises 'o the other co-sharers, the special 
damage arising from the erection of a 
permanent structure or a structure of such 
a character as will give exclusive possession 
to one co-sharer to the ouster of the other 
co-sharers. In these cases in our view the 
special damage does arise from the other 
co sharers being deprived of the use of 
land on which the structure has been erected. 
Reference was made also for the defendants- 
appellants to Ahmad Gul v. Hahim Khan 
(5). That was a ruling by a learned Single 
Judge and the rulings which he based 
his decision on were not the rulings of 
the Lahore High Court but of the Lahore 
Chief Court which had preceded it. Learned 
Counsel therefore has merely shown that 
a Single Judge of the Lahore High Court 
and a Bench of the Calcutta High Court 
have held a view contrary to the view 
which has been held for many years in 
this High Court. It does not appear 
to us that this is any reason for the con- 
stitution of a Full Bench to revise the view 
which has been held consistently by this 
High Court. For these reasons we dismiss 
the appeal of the defendants with costs, 

In regard to the appeal of the plaintiff 


(4) A IR 1930 Cal. 341; 125 Ind. Cas. 665;57 C 
92; Ind. Rul. (1930) Cal. 585. 
(5) ALR 1926 Lah. 52; 89 Ind. Cas. 831; 1 Lah. Oas, 
99 
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the point is urged that the cattle troughs 
should also be demolished because they 
form an ouster of the plaintiff. The lower 
Appellate Court which isa judge of facts 
has found that these cattle troughs do not 
constitute any such ouster. That is in our 
opinion a finding of fact which is binding 
on a Court of second appeal. We see no 
reason to interfere with the view which 
has been taken by the learned Chief 
Justice and we accordingly dismiss the 
Letters Patent Appeal of the plaintiff also 


with costs, 
N. h Appeal dismissed. 


pu 


BOMBAY HIGH COURT 
Original Civil Judicial Appeal No. 14 
of 1936 
September 10, 1936 
Beaumont, O. J. AND RANGNEKAR, J. 
SECRETARY or STATE—APPELLANT 
VETSUS 


BANK or INDIA, LTp.—RESPONDENTS 

Securities Act (X of 1920), ss. 12, 21, 16 (1)— 
Scope of the Act—Indemnity, Common Law rule as 
to—Whether consistent with Act—Right of renewal — 
Procedure on request for renewal—Right of prescrib- 
ed officer to demand indemnity—Issue of new note— 
Effect of -Whether constitutes new contract—Renew- 
ed note, issue of—Consideration—Secretary of State 
required to reimburse person to whom old note really 
belongs—~Secretary of State, if entitled to return of 
renewed note. 

When an act isdone by one person at the request 
of another, which act is not in itself manifestly 
tortious to the knowledge of the person doing it, and 
such act turns out to be injurious to the rights of a 
third party, the person doing itis entitled to an 
indemnity from him who requested that it should be 
done. This proposition is independent ofthe ques- 
tion whether the person who acts upon the request 
was bound to do so or not. 

The Securities Act, forms a complete Code as to 
the circumstances in which Government securities 
can be renewed. Apart from the Act, there is 
plainly no right of renewal, When a request for 
renewal is made under 8.12, the prescribed officer 
can consider whether the claim of the person making 
the request tothe note is a valid claim. If he comes 
to the conclusion that it is, he can renew the note. 
Tf he comes to the conclusion that itis not, he can 
either refuse renewal orunder s. 21 (1), can renew 
the note on obtaining an indemnity in the prescribed 
form from the claimant; and where the claimant ia 

vanev ia nnimpeachahle ha 
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obligations of a contractual nature between parties 
must clearly yield tothe expression of any contrary 
intention, and it must always be open to the Court 
to hold that the dealings between the parties are 
inconsistent with the implication of the covenant in 
question, 

Section 16 makes it clear that when a new note is 
issued, it constitutes a fresh contract between Gov- 
ernment and the person to whom if is issued, and is 
ace we any infirmities of the old note. |p. 654, 
col. L 

When afresh promissory note is issued by the 
Securities Department in lieu of an old one, the 
renewal is for consideration. The renewed note is 
to constitute a new contract - not a contract which is 
void or voidable, but a valid contract—between 
Government and the person to whom the note is 
issued, and to say that the person to whom the note 
is issued is bound to return it on the basis that it 
is nota good contract, is inconsistent with the plain 
terms of the Act. The Secretary of State cannot, 
therefore, get back the promissory note from the 
person to whom it is issued merely on the ground 
that the Secretary of State was required to re- 
meee the person to whom the old note really belong- 
e 


Mr. K. McI. Kemp, for the Appellant. 

Messrs, F. J. Coltman and M., C. Setal- 
vad, for the Respondents. 

Beaumont, C. J.—This is an appeal from 
a decision of B J. Wadia, J. which raises 
a question of considerable importance to 
banks and not, I think, altogether free 
from ditficulty. The facts are nctin dis- 
pute. A lady called Gangabai was entitled 
by endorsement to a Government promis- 
sory note which she had acquired through 
a broker named Acharya. Subsequently 
Acharya obtained possession of the note 
from Bai Gangabai and he forged her en- 
dorsement on the note to himself, Subse- 
guently he endorsed the note over to the 
defendants, the Bank of India, Ltd. The 
Bank sent the note, with olher notes, to the 
Government Securities Department with a 
request for its renewal, and the note was 
in due course renewed by the prescribed 
officer of the Government Securities Depart- 
ment. When it was ultimately established 
that the signature of Bai Gangabai on the 
note had been forged by Acharya, Bai 
Gangabai sued the Secretary of State for 
the valueof the note, and she recovered 
judgment for the amount due on the note 
with interest and costs. 
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the Secretary of State relies is not disputed. 
There are many cases on the subject but 
it will be sufficient to refer to the well- 
known case in Sheffield Corporation v. Bar- 
clay (1). In that case stock of the Shettield 
Corporation had been transferred to Bar- 
clays by a transfer which was ultimately 
found tohave been forged in respect of 
the signature of one of the transferors, so 
that in factthe transfer was invalid. Bar- 
clays sent the transfer to the Registrar of 
the Sheffield Corporation and requested 
him to register them as transferees, and that 
Tequest was complied with. Subsequently 
the Corporation had to make good the loss 
to the proper holders of the stock and they 
sued Barclays on their implied indemnity. 
Both Lord Halsbury and Lord Davey, who 
gave the only two reasoned judgments 
Point out thatin registering the transfer 
the Sheffield Corporation were performing 
a merely ministerial act. They had power 
under their Special Act to require evidence 
of the title of the person claiming the 
right to make a transfer; but once the va- 
lidity of the transfer was established, the 
Corporation hadno power to do anything 
but to register it. Ifthe Corporaticn had 
required evidence of the title of the trans- 
feree and had refused to register, they 
could have becn compelled io register if a 
Court of competent jurisdiction was satis- 
tied that in fact the transfer was valid. So 
that once you have a valid transfer, the 
act of the Uorporation in registering is 
merely ministerial. Lord Davey in stating 
the general proposition of Jaw contines that 
proposition to the case of somebody exer- 
cising a statutory or Common Law duty. 
The form in which he states the proposition 
is this. He says (p. 399*) : 

“lam further of opinion that where a person 
Invested with a statutory cr Common Law duty 
of a ministerial character is called upon to exer- 
cise that duty onthe request, direction, or demand 
of another (1b does not seem to me to matter which 
word you use)and without any default on bis own 
part actsin a manner which 1s apparently legal but 
15, in fact illegal anda breach of the duty and 
thereby incurs liabilitiy to third parties, there is 
implied by law acontract by the person muking the 
request to keep indemuified the person having the 
duty ayainst any liability which may result irum 
such exercise of the supposed duty, And it makes 
no difference that the person making the request is 
hot aware of the invalidity in his title to make the 


request, or could not with reasonable diligence have 
discovered it.” 


On the other hand, Lord Halsbury adopts 


(1) (1905) A O 392; 74 LJ K B 747; 93 LT 83; 54 
W n 49; 12 Manson 248; 69 J P 385; 10 Com. Cas. 
2871, 3L GR 992; 21 TL R 642, 
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the proposition of law laid down in Dugdale 
v. Lovering (2) in the terms of Counsel's 
argument in that case, which is expressed 
in more general terms. ‘That proposition is 
in these terms (p. 397*) : 

“Tt is a general principle of law when an act is 
done by one person at the request of another which 
act isnot in itself manifestly tortious to the 
kuewledge of the person dving it, and such act 
turns out tobe injurious to the rights of a third 
party the person doing it is entitled to an in- 
anung from him who requested thatit shouid be 

one, 

That pr position seems to be independent 
of the ques.ion whether the person who acts 
upon the request was bound to do so or 
not; and in dealing with this case, I will 
assume—as I taink [ must do—that the pro- 
position expressed in the wider terms re- 
presents the Common Law. The question, 
then, is whether that proposition of law 
applies to the facts of this case; and that 
must depend on a consideration of the 
Securities Act of 1920 under which this 
promissory note was renewed. It is, in my 
opinion, clear from a perusal of the Act as 
a whole that one of the principal objects of 
the Act was to simplify dealings in Govern- 
ment securities; and the right to renew is, 
I think, part of the general policy of sim- 
plifying dealings in securities and thereby 
making investment in Government Secu- 
rities more popular. The difficulty, which I 
apprehend was felt, was that where a pro- 
missory note had many endorsements upon 
it, persons were unwilling to deal with it be- 
cause of the risk thit an endorsement might 
have been forged, and it was to get over 
that difficulty that provison for renewal of 
the note and the giving of afresh and clean 
contract to` the holder was made. The 
material sections for the purposes of this 
case are, first of all, s. 12, which provides 
that : 

“Subject to the provisionsof s. 13,a person 
claiming tobe entitled to a Government promis- 
sory note, may, on applying to the prescribed 
officer, and on satisfying him of the justice of his 
claim and delivering the promissory note receipted 
in the prescribed manner, and paying the pres- 
cribed fee, if any, obtain from such officer a renewed 
promissory note payable to him.” 

Section 12 deals with the casein which 
there is a dispute as to the title to a 
Government promissory note in respect of 
which an application for renewal hus been 
made, and the section lays down the course 
to be adupted by the prescribed officer in 
that event. Then s. 15 contains certain 
provisions for conversion, consolidation or 

(2) (1875) 10 CP 196; 44 L J CP 197; 32 L T 155i 
23 W R 391, A 
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sub-division of Government securities. 
Then s. 16 is an important section in con- 
nection with the general policy of Govern- 
ment in relation to the renewed notes and 
provides that : 

“(1) When a renewed Government promissory 
note has been issued unders.12, ora new Govern- 
ment promissory note has been issued upon conver- 
sion, consolidation or sub-division under s. 15 in 
favour ofany person, the note so issued shall be 
deemed to constitute a new contract between the 
Government andsuch person and all persons deriv- 
ing title thereafter through him. (2) ‘No such 
renewal, conversion, consolidution or sub-division 
shall affect the rights as agsinst the Government 
of any other person to the security or securities so 
renewed, converted, consolidated or sub-divided.” 

It seems to me clear from that section 
that when a new note is issued, it consti- 
tutes a fresh contract between Govern- 
ment and the person to whom it is issued, 
and is free from any infirmities of the old 
note. The only other section, which it is 
necessary to refer to is s. 21, which pro- 
vides that : 

“Nothwithstanding anything in ss, 10 (which 
deals with lost notes), 12, 13or 15, the prescribed 
officer may in any case arising under any of those 
sections (2) issuea duplicate or renewed security or 
convert, consolidate or sub-divide a security or 
securities upon the applicant giving the prescribed 
indemnity against the claims of all persons claiming 
under the original security or under the security 
or securities so renewed, converted, consolidated or 
sub-divided, asthe case may be, or, (di) refuse to 
issue a duplicate or renewed security or to convert, 
consolidate orsub-divide a security or securities 
unless such indemnity is given.” 

Now the first point taken by the respon- 
dents in answer to the appellant’s claim, 
that this implied right of indemnity exists, 
and the point, which appealed to the 
learned Judge inthe Court below, is this. 
It is said that the prescribed officer acting 
under s,12is not like the corporation in 
the Sheffield Corporation case (1), perform- 
ing amerely ministerial duty. Under s. 12 
a person claiming to be entitled to a Gov- 
ernment promissory note is only entitled 
to renewal, amongst other things, on 
satisfying the prescribed officer of the 
justice ot his claim, which means—I take 
it—satisfying the prescribed officer that he 
is in fact entitled to the Government pro- 
missory note. The prescribed officer, there- 
fore, is entitled to require evidence which 
satisfies him—not merely evidence which 
might prove to a Court of Law that the title 
tothe note was valid but which satisies 
the officer~and it is, I think true to say 
that the officer cannot be regarded as ex- 
ercising a merely ministerial duty. Assum- 
ing that he acts honestly and brings his 
judgment to bear on the case and does not 
act merely capriciously, I take it that if 
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he says that he is not satisfied of the justice 
of the claim, no Court could compel him to 
issue a renewed note. To that extent his 
position is undoubtelly different from that 
of a corporaticn or company required to 
register a transfer, because in such a case 
the corporation or company could be re- 
quired to register the transfer on proof 
that it was a valid transfer. fut I am not 
myself satistied that that distinction, which 
exists between this case and the Sheffield 
Corporation case (1) is a vital distinction. 
Taking the rule of law as enunciated by 
Lord Halsbury, it seems to me that once 
you have a case in which a request is made 
to the prescribed officer to renew, and 
that requestis in fact acted upon, then, 
apart frum other considerations the cove- 
nant of indemnity which the Common Law 
implies would arise uotwithstanding that 
the prescribed officer had looked into the 
matter himself or, at any rate had power to 
look into the matter himself. Ifhe acts 
upon the request, I doubt if itis really re- 
levant to say that he has also considered 
the matter for himself. I am not, therefore, 
prepared to agree with the ground on 
which the learned Judge in the Court be- 
low based his judgment on this part of 
the case. But that is not the only point in 
the case. 


We have to consider whether this cove- 
nantof indemnity which the Common Law 
normally implies, where one person acts 
upon the request of another can be im- 
plied in the facts of this case. The Indian 
Securities, Act, I think, forms a complete 
Code as to the circumstances in which Gov- 
ernment Securities can be renewed. 
Apart from the Act, there is plainly no 
right of renewal, and the scheme of the 
Act seems tome tobe this. When a re- 
quest for renewal is made under s. 12, the 
prescribed officer can consider whether 
the claim of the person making the request 
to the note is a valid claim. 1f he comes to 
the conclusion that it is, he can renew the 
note. If he comes to the conclusion that it 
is not he can either refuse renewal or 
under s. 21 (|), can renew the note on | 
obtaining an indemnity in the prescribed 
form from the claimant; and where the 
claimant is as herea Bank whose solvency 
is unimpeachable he might well be willing 
to act upon an indemnity. If, again, he 
comes to the conclusion that he is satisfied 
of the title of the claimant, but at the same 
time is not comfortable about the note in 
question he may then, under sub-s. (2), s. 21, 
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decline to grant a renewal except on the 
terms ofan indemuity. 

Now, itis perfecuy clear from the com- 
bined provisions of s. 12 ands. 21 that the 
legislature when they passed this Act, had 
in view the question of requiring an in- 
deminty when a noie was renewed ; and 
if they had intended that in all cases an in- 
demnity should be given, it would have been 
very easy so to provide under s. 12. Had 
they done so, tue effect might nave been 
to curtail tne beneticial operation of the 
Act by making renewals unpopular; and 
it seems tome impossible to nold that the 
legislature omitted to require an indemnity 
in all cases otherwise than deliberately. 
Instead of requiring an indemnity in all 
cases, power is given to the prescribed 
officer to demand an indemnity, leaving it 
to Government, by directions to their Officer 
to determine in what cases un indemnity 
shall be required. If we read into the Act 
the indemnity which the Common Law nor- 
mally implies, fromthe mere fact that a 
request 1s made and acted upon, ib seems 
to me that we shall be in effect inserting 
in the Act a provision which as the terms 
of the Act satisfy me, the legislature deli- 
berately omitted, ‘The Common Law rule 
as to implied indemnity being a rule 
which affects oligations of a contractual 
nature between parties must Clearly yieid 
to the expression of any contrary intention 
and it must always be open to tne Uourt tu 
hold that the dealings between the parties 
are inconsistent wiin the implication of the 
covenant in question; and, ın my opinion, 
taking this Act as a whole, the impucanon 
of the suggested covenant of indemuiby 
is inconsistent with the provisions which 
the Legislature has laid aown as to the re- 
newalof a promissory mole. ln my opinion, 
therefore, ihe judgment on the ursi part or 
the plaintift's claim is right. thouugn 1 do 
not entirely agree with tne reasons which 
the learned Judge gave in his judgmeut. 

With regard tothe alternative claim, 
namely, that the Secretary ot State ig en- 
titled to the return of the renewed note on 
the ground, lirst, thut it was issued without 
consideration itseems lo me tuatb the suort 
answer to that isthat Government got pre- 
cisely the consideration which they requir- 
ed. They issued the renewed nole in return 
for the old note accompanied by wue pres- 
cribed receipt; and if lam iight in think- 
ing that the Government othcer had tue 
right to satisfy himself as to whether the 
note was Valid or nut and as to wuether Le 
would ‘require an indemnity it is clear that 
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there was no failureof consideralion. Gov- 
ernment got the old note for what it was 
worth. ‘Therefore, inimy opinion, that claim 
must fail. With regud to the suggestion 
that Government are entitled to the return 
of the renewed note, or its value, because 
admittedly it has been negotiated by the 
Bank, it seems to me that the answer to that 
is, brst of all, that there is no direct evi- 
dence of any mistake, though no doubt it 
would not be difficult to infer that Govern- 
ment imagined that the note they were re- 
newing was a valid nole. But apart from 
that the claim to return of the renewed note 
is, ib seems to me, clearly inconsistent with 
tne provision of s. 16 (1). Tho renewed note 
is to constitute anew contract-—not a con- 
tract which is void or voidable, but a valid 
contract—between Government and the 
person to whom the note is issued,and to 
say that the person to whom the note issued 
is bound to return iton the basis that it 
is nota good contract seems tome incon- 
sistent with the plain terms of the Act. Ia 
my opinion, therefore, the alternative claim 
of the Secretary of State must also be re- 
jected. In the result, the appeal fails and 
must be dismissed with costs. 

Rangnekar, J.—1 agree and I have noth- 
ing to add. 


No Appeal dismissed. 
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BIRESHWAR VAS BAPULI AND O0THERS— 
APPELLANTS 
VETEUS 

Pandit UMA KANT PANDAY 
— RESPONDENT 

U. P, Agriculturists' Relief Act (XXVII of 1934), 
ss. 5 (2), 30—Civit Judge making order refusing 
application under s. 5 (2)—Appeal, to whom lies— 
Oraer refusiny to act unuer s. 30, if appealable— 
‘Debtor’, in s, 30, meaning of—Loan originally 
granted to agriculturist — Successor of such person 
no agriculturist— Such person, tf debtor. 

Where an order refusing an applicatiun unders. 5, 
U. P. Agriculturists’ kelief Act is passed by the Gout 
of a Civil Judge having special Jurisdiction under 
the Act, the appeal therefrom lies to the District 
vudge. The Actdoes not contain any provision tor 
an appealirom an orqer 1elusing to act under x. 30 
aud uccoroingly a revision will Jie. 

The word ‘debtor’ in s. 3umust be construed in a 
wiae sense and might cover une who is not agricul- 
turist. The section stipulates that there shall be a 
lvan and loan is defined am the Act, Therciore the 
section requires that the loan shvou:a have been 
originally granted to one Who was an agviculturist 
but the debtor may be the successor ot the person . 
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to whom the loan was granted and may not be an 
agriculturist himself. Misri Lal v. Alexander (1), 
ferred to. 

. F.O,A. from the order of the Second 
Additional Sub-Judge, Benares, dated 
December 21, 1935. 

Messrs. B. Malik and N. C. Tewari, for 
the Appellants. 

Messrs. K. N. Katju and K. N. Mala- 
viya, for the Respondent. 

Judgment.-—This is a first appeal from 
order by certain applicants under ss. 5 
and 30, United Provinces Agriculturists’ 
Relief Act. A preliminary objection is 
taken thatan appeal does not lie to this 
Court. In reply a reference was made to 
the fact that the property in question was 
valued at Rs. 30,000. But it is necessary 
to examine the language of the sections 
dealing with appeals. For s.5it is pro- 
vided in sub-s. (2) that if the application 
is refused, the order of the Court 

“shall be appealable tothe Court to which the 
Court passing the order is immediately subor- 
dinate.” 

Now the Court which passed the order 
was a Court of a Civil Judge of special 
jurisdiction under the Agriculturists’ Relief 
Act. The Court to which that Court was 
immediately subordinate was the Court of the 
District Judge and accordingly so far as 
s. 5 is concerned, the appeal lies to the Court 
of the District Judge, As regards s. 30 
which isin Chap. IV, there is no provision 
for an appral from an order refusing to act 
under that section and accordingly a revision 
will lie. The section lays down that : 

“No debtor shall be liable to pay interest on a 
loan taken before this Act comes into force at a 
higher rate etc.” 

The words used are “loan taken before 
this Act’. It is not provided that the loan 
must be taken by the particular person 
making the application. All thatis neces- 
sary isthat it should be aloan and, there- 
fore, a loan as defined by the Act. Ins. 2, 
sub-s. (10) it is laid down that “loan means 
an advance to an agriculturist’. The find- 
ing of the Court below is that the loan was 
advanced to an agriculturist and the present 
applicants are also found to be agricul- 
turists on the date when the suit was filed. 
In Misri Lal v. Alexander (|), a Bench of 
this Court held : 

“Where money advanced toan agriculturist under 
a mortgage deed is a loan withinthe meaning of 
s. 30, U. P. Agriculturists’ Relief Act, a  non-agri- 
culturist transferee from him who has to re-pay 
that money is entitled to the benefit ofthe provi- 
sions of s. 30 in respect of interest contained in that 


section,” 
a) (1936) A L J 1250; 165 Ind. Cas, 210; A IR 1936 
All. D 1936 R D 299; 1936 AL R 881; 9 RA 
247 (2), 
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It is, therefore, laid down that even if the 
applicant is a non-agricuiturist, he can have 
the benetit of s. 30 if the loan was origiually 
advanced to an agriculturist. The present 
case is stronger and, therefore, there is no 
doubt that the applicants are entitled to the 
benefits cf the reduction of interest under 
s. 30. Hor the respondent Dr. Katju argu- 
ed that the present applicants were not 
debtors, within the meaning of s. 30, Agri- 
culturists’ Relief Act, because they were 
not the persons who trok the loan and as 
the loan was one which arose on a mortgage 
executed by the father of the applicants, 
therefore, there is no personal liability of 
the applicants. We are of opinion thatthe 
word “debtor” should not be limited to the 
person who took the loan nor toa person 
who is personally liable. A debtor in our 
opinion is one who has to pay a debt. He 
may be one who is personally liable or may 
be one who is a mortgagor or the successor 
of a mortgagor who has to pay a debt to 
the mortgagee. The word “debtor” is not 
defined in the Act but we consider from 
the preamble of the Act that the Act intends 
that the word ‘debtor’ should be constraed 
in a wide sense. In certain sections of the 
Act the word ‘‘debtor” has the word “agricul- 
turist” prefixed to it and, therefore, the 
sense is limited to an agriculturist debtor. 
Ins. 30 there is nosuch limitation and, 
therefore, in our opinion the word “debtor” 
in that section might cover one who is not 
an agriculturist. The section stipulates 
that there shall be a loan and loan is defin- 
ed in the Act. Therefore the section re- 
quires that the loan should have been origi- 
nally granted to one who was an agricul- 
turist but the debtor may be the successor 
of tbe person to whom the loan was granted. 

Accordingly we allow this appeal in regard 
to the order so far as it is under s. 30, Agri- 
culturists’ Relief Act, and we direct that the 
Court below should re-admit this application 
and dispose of it according to law and tbat it 
should allow the applicants the benefits 
under s, 30, Agriculturists’ Relief Act. The 
parties will pay their own costs in this Court 
as the appeal has partly succeeded and 
partly failed. 


N. Appeal partly allowed. 
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; CALCUTTA HIGH COURT 
Criminal Appeals Nos. 446, 461 to 466 
of 1935 
July 10, 1936 
Dersysuire, C. J. AND COSTELLA, J. 
RASH BEHARI SHAW (HANDA) anp 
OTHERS—ÅPPELLANTS 
VETSUS 


EMPEROR—Opccesitg PARTY 

Criminal Procedure Code (Act V of 1898), ss 235, 
239-—-Joint trial or separate trial—Discretion of 
Court—High Court's power to set aside conviction— 
Joint trial, when should not be held—Conspiracy 
having oneor more objects in view—Offence of 
conspiracy and acts in pursuance of it, whether come 
under one transaction— Transaction, how long con- 
tinues—Penal Code (Act XLV of 1860), s. 120-A— 
Hach accused not in agreement to do some illegal act 
~—Whether parties to same conspiracy—Accused 
jointly tried under s. 739, Criminal Procedure Code 
—Validity—Tests as to, indicated—Irregulurity not 
causing prejudice—No quashing of proceedings —Hlec- 
tricity Act (IX of 19 0), s. 39—Meaning of s. 39, Elec- 
tricity Act—Abstruction, whether necessary ingredient 
of s. 39—Sale of Goods Act (1II of 1930)—Aet, whe- 
ther applies to electricity. 

Under s. 239:d), Criminal Procedure Oode, dis- 
cretion is given to a Courtto try certain persons 
either jointly or separately. The manner in which 
this discretion should be exercised mustdepend on 
the facts of each case, and the High Court on a 
consideration of the circumstances of the case 
has power to hold that the accused should not have 
been tried jointly, and can set aside the convictions 
and sentences with or without directing a re-trial 
should it think fit. Even where ss. 235 and 239 of 
the Code justify a joinder, it should not be regorted 
to if there is a risk of embarrassment to the defence. 
Dwarka Singh v. Emperor (1) and Alimuddin Naskar 
v. Emperor (2) relied on. [p. 662, col. 2.] 


Where there is a conspiracy having one or more 
objects in view and certain offences are committed 
in pursuance of such conspiracy, the several offences 
generally form part of the same transaction within 
the meaning of that expression as used in s, 235, 
The principle will also apply where the several 
offences are by different persons. The offence 
of conspiracy and acte done in pursuance of the 
conspiracy canrightly be said to come under one 
transaction, and the transaction continues so long 
as the conspiracy continues. Where therefore, there 
is 84 conspiracy and specific offences are committed 
in pursuance of such conspiracy, persons who are 
parties to that conspiracy and concerned in the spe- 
cific offences can lawfully be tried in one and the 
same trial. [ibid.] 

[Case-law referred to.] 

In order to constitute the offence of conspiracy as 
defined in s. 120-4, Penal Vode, it is only necessary 
for the prosecution to show that the persons con- 
cerned had agreed to do or cause to be done an 
illegal act, or an act which is not illegal, by illegal 
means, and the “explanation” given in s. 120-A 
states that it ie immaterial whether the illegal act 
is the ultimate object of such agreement, or is mere- 
ly incidental to that object, Where it is not possi- 
ble at any rate except by straining the language to 
say that every one of the accused was in agreement 
to do the same illegal act or cause the same illegal 
act to be done, they cannot be held to have been 
parties to one and the same conspiracy within 
s., 120-A. [p. 663, col, 1] 
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[The tendency onthe part of the prosecution of 
joining several persons in one trial under general 
charge of conspiracy along with charges for other 
substantive offences which cannot be tried separately, 
commented upon and deprecated.) [p. 672, cola. 1 & 2.] 

The test to be applied for judging of the validity 
of a trial which purports to have taken place under 
the provisions of s. 239, Criminal Procedure Code, 
is the accusation made and not the result of the 
trial. In order to decide, therefore, whether several 
persons can be lawfully tried jointly with having 
committed offences forming parts of the same trans- 
action, the Court has to look to the accusation, that 
is to say, the prosecution case as set forth in the 
charges and if according to that case the offences 
are such as could be regarded as parts of the same 
transaction, it will be justified in holding a joint 
trial. Emperor v. Datto Hanmant Shahpurkar (Ù), 
referred to. [p. 664, col 1. 

The matter must be looked at as it appeared to the 
Magistrate at the time when he framed the charges 
and not to the state of affairs long after the trial had 
proceeded on its way leading to the convictions of the 

accused. Where, therefore, having regard to all the 
facts before the Magistrate at the time when he was 
framing the charges against the accused as directed 
by s. 254, Criminal Procedure Uode, he was acting 
judicially and properly exercising the discretion 
given him by s. 239, it cannot beheld that thee was 
illegality in the jointtrial as to warrant quashing 
of proceedings, especially when nu prejudice was 
caused to the accused on account of the alleged ir- 
regularity. [p. 667, col. 2.] 

[Case-law referred to.] 

Section 39, Electricity Act, does not say that 
dishonest abstraction or consumption or use of 
energy is theft, The section means no more than that 
the offender isto be treated inthe same way as if 
he had committed the offense of theft. [p. 668, col. 


2 

a is doubtful whether the Sale of Goods Act is 
applicable touch things as gas, water and electri- 
city, [tbid.] 

Abstraction isnot always a necessary ingredient 
for an offence under s. 39. The consuming of the 
electricity and the regular causing of the record of 
that us6 in theshape of the figures on the dials in the 
meters to be altered is a dishonest user. [p, 669, col, 


bror the purpose of s. 26, General Clauses Act, 
it must be taken, that ss. 39 and 41, Electricity 
Act, are to be considered as separate enactments, 
ip. 670, col. 2.] 


Messrs. Birbhusan Dutt, Jyotish Chandra 
Guha, Hiralal Ganguli, Carden Noad, 
S. K. Sen, Debi Prosad Khaitan, Satindra 
Nath Mukerji and N K. Basu, for the 
Appellants. 

Messrs. Page, J. K. Mukherji, Bhulanath 
Dutt and Srish Chundra Roy Choudhury, 
for the Crown. 


Judgment.—The appellants in these 
appeals are Rash Benari Shaw, Sushil 
Kumar Chose, Fatal Chandra Santra, 
Jagadish Singh, Manindra Nath Dey, 
Babulal Chowknani, Ganesh Bahadur and 
Sailendra Nath Mukherji. They together 
with four other persons, Panchkari Banerji, 
Kumud Nath Nandy, Sailendra Nath Sanyal, 
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and Harnarain Ohatterji were jointly tried 
before the Chief Presidency Magistrate, 
Calcutta, and as a result of the trial, the 
present appellants were convicted and sen- 
tenced on various charges, and the other 
four persons were acquitied. All the ac- 
cused persens were charged with having 
been parties to a criminal conspiracy to 
commit theft by dishcnest consumption and 
user of electrical energy belonging to the 
Calcutta Electric Supply Corporation be- 
tween the month of January 1934 and 
January 20, 1935, and in consequence of 
such conspiracy, theft was committed at the 
Bharat Laxmi Cinema, at the Jupiter 
Cinema and at other places. They were 
charged with being parties to this con- 
splracy together with. amongst others, three 
persons, Krishna Chandra Shome, Bholanath 
Chatterji and Hardwar Singh, who were 
originally in the position of being accused 
persons but later were discharged and 


called as witnesses on behalf of the pro- 


secution. Oertain other persons were alleged 
to be parties to the conspiracy, namely 
Aswini Kumar Panja, Nanilal Ghose, 
Muhammad Abdul Azim and Bhudeb 
Chandra Seth, all of whom were stated to be 
absconders at the time of the trial out of 
which these appeals arise, and they were 
subsequently arrested, tried and convicted, 
and the first three of them are the appel- 
lants in thesupplementary case. 

Against Babulal Ohowkhani, who is the 
proprietor of the Bharat Laxmi Cinema 
which is situate at No. 2,  Chittaranjan 
Avenue, there was a further. charge that 
between April 1934, atthe time when the 
Oinema was started, and January 16, 1935, 
he committed theft by dishonest consump- 
tion or user of electrical energy belonging 
to the Caleutta Electric Supply Corporation. 
Against Sailendra Nath Mukherji, Kumud 
Nath Nandy and Ganesh Bahadur there 
was a charge of aiding and abetting 
Babula! Chowkhani in the commission of 
the offence of theft of electrical energy 
belonging to the Calcutta Electric Supply 
Corporation. Sailendra Nath Mukherji, 
Rash Behari Shaw, Sushil Kumar Ghose 
and Jagadish Singh were charged with 
having aided and abetted Muhammad Abdul 
Azim, proprietor of the Jupiter Cinema, in 
the commission of theft of electrical energy 
at that Cinema between the months of 
February 1934 and December 23, 1934. 

Put shortly therefore all the 12 persons 
who were tried together before the Chief 
Presidency Magistrate were charged with 
an offence punishable under 6. 120-B, 
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Indian Penal Code read with s. 39, Elec” 
tricity Act, 1910, and s. 379, Indian Penal 
Code. Babulal Chowkhani was charged 
with an offence punishable under s. 39, 
Electricity Act, 1910, read with s. 379, Indian 
Penal Code. Sailendra Nath Mukheryi, 
Kumud Nath Nandy and Ganesh Bahadur 
were Charged’ with an offence punishable 
under s. 109, Indian Penal Code read with 
s. 39, Electricity Act, 1910, read with s. 379, 
Indian Penal Code. Sailendra Nath Mu- 
kherji, Rash Behari Shaw, Sushil Kumar 
Ghose and Jagadish Singh were charged 
with an offence punishable under s. 109, 
Indian Penal Code, read with s. 39, Elec- 
tricity Act, 1910, read with s. 379, Indian 
Penal Code. 

The learned Magistrate in his elaborate 
and exhaustive judgment first of all gave 
a survey of the circumstances leading to 
the institution by the Calcutta Electric 
Supply Corporation of the proceedings 
against the present appellants and the 
other accused persons who were tried, and 
the Magistrate refers to certain evidence 
which was given for the purpose of show- 
ing that prior to the investigation which led 
to the arrest of the present appellants 
and other persons, there had been an 
abnurmal loss of electricity which could 
not be accounted for. As a consequence of 
this, three special meter readers, Khambata, 
(P. W. No. 30), W. J. Hutchison (P, W. 
No 31) and M. C. Hart (P. W. No. 32), 
were appointed on July 7, 1984. As a 
result of the readings taken by these three 
persons proof was obtained that in three 
places meters had been tampered with as 
they showed reverse readings, i. e., lower 
readings taken on certain dates than the 
readings taken on previous dates. The 
next step taken by the Corporation was 
to instruct a meter reader named N. K. 
Chatterji, (P. W. No. 6), totake daily read- 
ings at the Bharat Laxmi Cinema. When 
giving evidence on January 30, 1935, N K. 
Chatterji stated that for the previous nine 
months he had, under orders, been taking 
weekly readings of the Cinemas and 
Theatres which he had been entering in 
two books, one for Central Caleutta and 
one for North Calcutta. He began to take 
weekly readings at the Bharat Laxmi 
Ojinema and at the Jupiter Cinema on 
June 4, 1934, (Exs. 20 and 21). At the 
Bharat Laxmi Cinema he noticed a decrease» 
in consumption which he reported to his» 
superior Officer, one Augustin, who there- 
upon ordered him to take daily readings» 
at the Bharat Laxmi Cinema. This he 
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did trom August 20, 1934, to September 4, 
1934, entering readings in a special note- 
book (Ex. 22), Asa result he noted that 
there were reverse readings on two Mondays 
on two light and fan meters and also on one 
electric motor meter. 

The next event, says the learned Magis- 
trate, which led to the institution of this 
case, was a matter which wasreally put 
before the Court by the defence. This was 
a letter (Ex. D), daied September 21, 1934, 
which purported tohave been written by 
one Chandi Charan Mukherji to the Agent 
of the Calcutta Electric Supply Corpora- 
tion, who sent it to the Commissioner of 
Police, Calcutta, for investigation by the 
Police. In that letter Chandi Charan 
Mukherji stated that for the previous five or 
six months the teashop known as Chhaya 
Cabin, opposite Mukherji’s house, and run 
by one Krishna Chandra Shome, had been 
used as the rendezvous 0: certain persons 
engaged in tampering with electric meters. 
He mentioned five persons and offered to 
assist in the arrest of the culprits. 
Inspector Sukrul Hossein (P. W. No. 11-A) 
of the Detective Department was deputed 
to investigate the matter. He made 
arrangements for a watch to be kept on the 
Bharat Laxmi Cinemafrom the third week 
of September 1934, and that watch continued 
till the latter part of December 1934. 
During the period from November l, 
to 12, two Officers of the Calcutta Electric 
Supply Corporation, Mr. M, 3. Thacker 
(P. W. No. 8) and N..8. Rau (P. W. No. 9), 
took readings at the Bharat Laxmi Cinema. 
The prosecution case was that the readings 
taken by these two officers showed that the 
meters at that Ciema had been tampered 
with. On November 17, a formal comp- 
laint was madeto the Court of the Chief 
Presidency Magistrate, Oalcutta, by M. 8. 
Thacker on behalf cf the Calcutta Electric 
Supply Corporation, that complaint being 
in compliance with the requirements of s. 50, 
Electricity Act. 

Subsequently, a large number of persons 
were arrested, some of whom were dis- 
charged, and the others tried on charges out 
of which these appeals arise. Inspector 
Sukrul Hossein (P. W. No. LL-A) and Sub- 
Inspector P. K. Dutt (P. W. No. 44) kept 
watch on the Jupiter Cinema on 
December 23, 1934. At about 5-30 A. M. on 
that date Krishna Chandra Shome arrived 
at the Cinema ona bicycle and went to an 
office room in a building beside the 
Cinema. Five or ten minuteg later the 
Police Officers entered and arrested him 
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there and also the Darwan of the Cinema, 
Jagadish Singh. They subsequently 


searched the bouse of Krishna Chandra 
Shome and there took possession of certain 
articles, namely, a brass die marked M-11 
and another marked ©. E. 8. ©. Ltd, 
certain lead seals, and wires, etc., and also 
aletter addressed to one Aswini Kumar 
Panja, and another letter to Krishna 
Shome by one N. K. Chatterji (Ex. 36). 
While the search at Krishna’s house was 
taking place, the Police Officers went out 
and saw a Baby Austin Saloon Car No. 
34683 which was pursued and stopped near 
Jagannath Ghat. Sailendra Nath Mukherji 
who was in the car was then arrested. 
On the same day, that is December 23, 
1934, four other persons, Sushil Kumar 
Ghose, Manindra Nath Dey, Bholanath 
Chatterji and Rash Behari Shaw were 
arrested making a total of the persons 
arrested up to that time 7. On December 
26, two persons, Hardwar Singh and 
Panchkari Banerji were arrested. On 
December 29, 1934, Kumud Nath Nandy 
and Saliendra Nath Sanyal were arrested: 
on January 7, 1935, Harnarain Chatterji 
was arrested; on January 8, 1935, Patal 
Chandra Santra was arrested; and on 
January 10, 1935, Ganesh Bahadur, the 
Darwan at the Bharat Laxmi Cinema. On 
that same day, that is, January 10, 
1935, the Bharat Laxmi Studio at Tolly- 
gunge owned by Babulal Chowkhani was’ 
searched by Sub-Inspector Jiban Chandra 
Chatterji and among the papers seized were 
six files of vouchers (Exs. 54-1 to 54-06), 
insides of which were two pay orders 
Exs. 12 and 14. with vouchers attached 
(Exs. 12-2 and 14-2). These pay orders 
bore the signature of Babulal Chowkhani 
and he was arrested on January 16, 1935, 
and on January 20, 1935, his studio was 
searched for the second time and another 
pay order bearing his signature was dis- 
covered; that is Ex. 16. 

Of the persons arrested the following 
made confessions which were recorded by 
an Honorary Magistrate Rai Bahadur 
Ashutosh Ghose as follows: Krishna 
Chandra Shome on Decembar 28, 1934; 
Bholanath Chatterjion December 29, 1934; 
Hardwar Singh on December 30, 1934; 
Rash Behari Shaw and Manindra Nath 
Dey on December 31, 1934; Panchkari 
Banerji and Sushil Ghose on January 1, 
1935; and Jagadish Singh on January 2, 
1935. At the beginning of the trial before 
the learned Chief Presidency Magistrate 
on the application of the prosecution, 
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Krishna Chandra Shome, Bholanath 
Chatterji and Hardwar Singh were dis- 
charged unders. 494, Criminal Procedure 
Code, and they were examined as witnesses 
for the prosecution and the other five 
tLey all retracted the confessions that they 
made. ‘}Lree other persons were arrested 
and put on trial, namely Somrath Chowbey, 
Krishna Swamy Ghaneshyam but they 
were discharged before the charges were 
framed. That was on February ?, 1935. 
The orderrecorded by the learned Magis- 
trate runs as follows : 

“6.P.Ws. more examined. The accused Somrath 
Chowbey, Krishna Swamy Ghaneshyam, Sristidhar 
Bhattacharji, are discharged under s. 253, Oriminal 


Procedure Code, Charges framed against the rest and 
their plea recorded.” 


The enquiry before the Magistrate 
really commenced on January 21, 1935. 
Between that date and February 2 the 
Magistrate had taken the evidence-in- 
chief of no less than 36 witnesses called on 
behalf of the prosecution. That is an 
impoitant fact to be borne in mind in 
considering whether or not there was any 
illegality in connection with the joinder 
of the charges made against these appel- 
lants. The charges were framed clearly 
onthe basis of -the evidence given by 
these 36 witnesses prior to the time on 
February 2 when the charges were framed 
by the Jearned Magistrate including such 
evidence as was given as to the events 
leading up to the investigation and 
the sending up to trial of the accused per- 
sons. The Magistrate thought fit to charge 
the appellants with the cther four per- 
sons wlo weie ired with an offence 
unders. 120-B., Indian Dena] Code. The 
learned Magistrate in his judgment 
having referred to the charges framed 
against the 12 persons whem he was trying 
says this : 

“All the accused persons have pleaded not guilty 
and most of them have filed written statements 
explaining their position. Amongst them only one, 
Kumud Nath Nandy wasinthe service of C, E. S. 0. 
atthe time of his arrest, Sailen Mukerji, Sushil 
Ghosh, Sailen Sanyal, Hara Narayan Chatterji 
are ex-employees of the Electric Supply Corporation 
accomplice witnesses Krishna Chandra Shome and 
Hardwar Singh are also ex-employees of the 
Electric Supply Corporation, Those accused persons 
who do not fall in that category are accused 
Rash Behari Staw and Manindra Nath Dey, the 
accomplice witness Bholanath Ohatterji P. W. No 2 
and the accused Aswini Kumar Panja and Nanilal 
Ghosh who are awaiting trial after disposal of this 


case, Babulal Chowkhani is proprietor of the 
Bharat Laxmi Cinema and Ganesh Bahadur 
is durwan of that place. The accused Ganesh 
Bahadur 


j is durwan of the Jupiter Cinema the 
proprietor of which Abdul Azim and his servan 
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Bhudeb Chandra Sett are aweiting trial here- 
after ........ Ê” 


toset out the evidence 
prosecution regarding 
ihs accused persons, evidence to show that 
there was one general conspiracy between 
all the accused. According to the prose- 
cution case, there were two groups of per- 
sons operating : (1) the consumers of the 
electrical energy and their servants who 
allowed meter tampering to be done ana 
(2; these who did the actual tampering. 
The latter were either employees or ex- 
employees of the Oaleutta Electric Supply 
Gorporation or they were outsiders. Of 
the latter some had mechanical knowledge 
and had made or supplied articles re- 
quired in connection with the tampering 
operaticns. The operators who were 
employecs or ex employees of the Hlectric 
Supply Corporation were Sailean Mukherji, 
Kumud Nandy, Sushil Ghosh, Sailen Sanyal 
Harnarain Chatterji and Hardwar Singh, 
and those who were not in the services of 
the Supply Corporation either before or 
at the time of their arrest were Rash Behari 
Shaw, Manindra Nath Dey, Bholanath 


Chalterji, Aswini Kumar Panja and Nani- 
lal Ghosh. 


It was further the case of the prosecu- 
tion that Nanilal Ghosh was the origina- 
tor of the plan and he it was said, got the 
idea from one B.N. Dey, a former em- 
ployee of the COaleutta Electric Supply 
Corporation. It was said that Nanila 
Ghosh brought in Sailen Mukerji who in 
his turn recruited Kumud Nandy, Harna- 
rain Chatterji and Sailendra Sanyal, his 
colleagues in the Supply Corporation. The 
other persons recruited by Sailen Mukher- 
ji were Sushil Ghosh, Panchkari Banerji, 
Hardwar Singh, Aswini Kumar Panja and 
Bholanath Chatterji, Sailen and Krishna 
had been brought in by Nanilal Ghosh. 
Hardwar Singu introduced them to Babu- 
lal Chowkhani and his servants. Rash 
Behary was recruited by Sushil Ghosh and 
Buudeb Chandra sett was recruited by 
Rash Behary, Bhudeb secured his employer 
Muhammad Abdul Azim, the proprietor of 
the Jupiter Cinema, and finally the Durwan 
Jagadish Singh, Patal Chandra Santra 
was tLe servant of Aswini Kumar Panja. 
The defence at the trial set up the con- 
tention that if thcre was any conspiracy 
it was not one conspiracy but two distinct 
separate conspiracies. The learned Magis- 
trate was, however, of opinion, that the 
evidence which was put before him indi- 
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cated that there was only one conspiracy, 
and with regard to this, he says in his judg- 
ment: 

“The whole thing after it had been implanted 
in the brain of Bailen Mukherji develops from 
him. He is alleged to have secured no less than 
22 of the 45 places where tampering is alleged to 
have been done and of the 12 accused persons no 
less: than five, namely Sushil Ghosh Manindra 
Nath Dey, Panchkari Banerji, Kumud Nandy 
and Patal Chandra Santra worked with or for 


Sailen Mukherji; also the three accomplice witness- - 


es ker! Shome, Bholanath Chatterji and Har- 


dwar Singh.’ 

Having dealt with. the question as to 
whether or not there was one extensive 
conspiracy as alleged by the prosecution, 
the learned Magistrate proceeded to deal 
with the evidence against each of the per- 
sons on trial: before him separ .tely and in 
detail, and as a result of his careful survey of 
the . evidence, his findings and orders were 
as.follows: 1. The accused Babulal Onow- 
khani, was found guilty of theft and con- 
spiracy ; he was sentenced under s. 39, 
Electricity Act read with s. 380, Indian 
Penal Code, to one year’s rigorous imprison- 
ment and a fine of Rs. 1,000; in default, 
six months’ rigorous imprisonment. The 
whole of the fine, if realised, would be 
paid to the Electric Supply Corporation as 
compensation. There was no separate sen- 
tence un the charge of conspiracy. 2. 
Ganesh Bahadur, his Durwan, was sen- 
tenced for.abetment under s. 39, Electricity. 
Act read with s. 109, Indian Penal Code, 
to three months" rigorous imprisonment. 3. 
Jagadish Singh, Dursan of the Jupiter 
Cinema, was found guilty of conspiracy 
and abe!ment of the theft; he took a far 
more: prominent part than the Durwan of 
the Bharat Laxmi Cinema. He was, there- 
fore, sentenced under s. 39, Electricity Act, 
read with s. 109, Indian Penal Code, to 
six months’ rigorous imprisonment. No 
separate: sentence was passed for conspi- 
racy. 4. Sailendra Nath Mukherji, tne 
leader of the gang, was found guilty of 
conspiracy and abetment of theft at the 
Bharat Laxmi Cinem:. He was sentenced 
under s. 39, Electricity Act, read with 
s. 120-B, Indian Penal Code, to two years’ 
rigorous imprisonment. There was no sepa- 
rate sentence for abetment. On the charge 
of abetment:at the Jupiter Cinema, he 
was acquitted for want of evidence. 5. 
Sushil. Kumar Ghose, Manindra Nath Dey 
and Rash Behary Shaw who played subor- 
dinate parts. in the conspiracy were. sen- 
tenced to one year’s rigorous imprisonment 
each. under s. 39, Electricity Act read with 
s. 120-B, Indian Penal Code. 6. Patal- 
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Chandra Santra, servant of Aswini Kumar 
Panja, who also played a minor part was 
sentenced to six months’ rigorous impri- 
sonment under s. 39, Electricity Act, read 
with s. 120-B, Indian Penal Oode. 7. Panch- 
kari Banerji, Kumud Nath Nundy, Sail- 
endra Sanyal and Hara Narain Chatterji 
were given the benefit of the doubt and 
acquitted of the charges framed against 
them. 

The convicted persons have all appealed 
against these findings and sentences both 
on the ground that the findings of the 
learned Magistrate were not warranted on, 
the facts adduced by the prosecuticn and 
that the convictions were wrong on legal 
grounds. As regards the facis Mr. Carden 
Noad appearing on behalf of Babulal 
Chowkhani put forward the contention that 
the arrest of Krishna Chandra Shome at 
the Jupiter Cinema at 5304. Ma on De- 
cember 23, 1934, was in reality the outcome 
of a plot engineered by one Mukherji, the 
writer of the letter, a copy of which was 
enclosed with the Electricy Supply Corpo- 
tation’s letter of September 28, 1934, acting 
possibly in conjunction with N. K. Chatterji, 
a meter reader, or even acting in conjunc- 
tion with the Police and/or the Calcutta 
Electric Supply Corporation. Mr. Carden 
Noad suggested that the whole prcsecution 
was the result ofa desire on the part of 
Mukerji to curry favour with the Calcutta 
Electric Supply Corporation by arranging. 
that somebody should be secured who 
could be made an example of in order to 
put a stop to the unlawful interference 
with electric meters which was presumed 
to be going on. Mr.Carden Noad further 
argued that the evidence given by Krishna 
Chandra Shome and Hardwar Singh being 
tainted evidence was not such as ought 
to be relied upon for the purpose of 
establishing the case against his client. 
It is to be observed in this connection, 
however, that the learned Magistrate himself 
said (at p. 240 of the paper book, part 1) 
that he agreed with Mr. Carden Noad's 
statement on behalf of the defence that 
in the absence of certain vouchers it 
would not have been possible to place 
Babulal Chowkhani in the dock. Mr. 
(Carden Noad as regards the evidence given 
atthe trial further contended that even if. 
there was any such conspiracy as alleged 
by the prosecution, it could not be rightly 
said that Babulal Chowkhani was in 
any sense a party to that particular conspir- 
acy. 

Before dealing further with fhe evidence 
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in the case, it is desirable that we should 
discuss and state our views upon the 
“legal grounds.” These “legal grounds,” 
or, in other words, the points of law 
which were raised and very fully and 
ably argued by Mr. Carden Noad, were 
these: Firstly that there was a misjoinder 
of charges and that the trial of all the 
accused persons in one trial was a viola- 
tion of the principles laiddown in ss. 233, 
284 and 235, Criminal Procedure Code, and 
that theform of the trial was not justified 
by the exception provisions contained in 
s. 239 cf the Code. Oonsequently, the 
whole trial was illegal and the misjoinder 
was of such a nature as to make it in- 
cumbent upon this Court to quash all the 
convictions. Other points of law raised by 
Mr. Carden Noad were thats. 39, Electricity 
Act, 1910, has no application tothe facts of 
the present case and that even if there 
had been any tampering with the meter 
at the Bharat Laxmi Cinema resulting in 
a diminution in the payments made by 
Babulal Ohowkhani to the Supply Corpora- 
tion fcr the supply of electricity, still 
there had been notheft within the mean- 
ing of s, 39,and if any offence at all had 
been committed, it was of no more serious 
anature than that constituted by the pro- 
visions of s 44, Electricity Act, 1910. 
Consequently, it would follow from this 
thatifs. 44(c) was the appropriate sec- 
tion, no charge of a general conspiracy 
could be laid against Babulal Chowkhani 
and or the other accused without the 
sanction contemplated by s. 196 (a), Crimi- 
nal Procedure Code. These questions of 
law are no doubt matters of some complexi- 
iy, and we have given them our anxious and 
careful consideration. With regard to the 
first point it is necessary to bearin mind 
the precise wording of the relevant parts 
of s. 239, Criminal Procedure Code which 
read as follows : 

“The following persons may be charged and tried 


together, namely, 
* * x% * * * 

(d) Persons accused of different offences com- 
mitted in the course of the same transaction 
andthe provisions contained in the former part of 
this Chapter shall, so far as may be, apply to all 
such charges.” =e y, É 

The general principle laid down in 
s. 233, Criminal Procedure Gode, is 
that : 

“For every distinct offence of which any person is 
accused, there shall be a seperate charge and every 
such charge shall be tried separately except in the 
cases mentioned in ss, 234, 235, 236 ana 239," 


Unaer s. 239 (d) discretion is given to 
a, Court to try certain persons either jointly 
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or separately. The manner in which this 
discretion should be exercised must depend 
on the facts of each case, and no doubt the 
High Court on a consideration of the eir- 
cumstances of the case has power to hold 
that the accused should not have been 
tried jointly, and can set aside the convic- 
tions and sentences with or without direct- 
ing a re-trial should it think fit: Dwarka 
Singh v. Emperor (1), Mukerji, J. held in 
Alimuddin Naskar v. Emperor (2) that : 
“Even where ss. 235 and 239 ofthe Code justify 


a joinder it should not be resorted to if there is a 
risk of embarrassment to the defence ” 


That isa sound principle which should 
be borne in mind when charges are framed 
orindictments preferred against accused 
persons. It isto be observed at the out- 
set that where there isa conspiracy having 
one or more objects in view and cer- 
tain offences are committed in pursu- 
ance of such conspiracy, the several offen- 
ces generally form part of the same trans- 
action within the meaning of that expres- 
sion as used in s. 235. The principle 
that where there is a conspiracy and 
certain offences are committed in pursu- 
ance of such conspiracy those several 
offences will generally form part of the 
same transaction will also apply where 
the several offences are by different per- 
sons: See Abdul Salim v. Emperor (3). 
That case was followed in V. M. Abdul 
Rahman v. Emperor (4). The offence of 
conspiracy and acts done in pursuance of 
the conspiracy can rightly be said to come 
under one transaction, see Maung Ba Chit 
v. Emperor (5), and it has been held that 
the transaction continues so long as the 
conspiracy continues: See Harsha Nath 
Chatterjee v. Emperor (6). It follows, there- 
fore, that where there is a conspiracy and 
specific offences are committed in pursuance 
of such conspiracy, persons who are parties 
to that conspiracy and concerned in the 
specific offences can lawfully be tried in 
one and the same trial. 

In the present instance, as already 
mentioned, it was argued by Mr. Carden 
Noad that there never was a conspiracy 


(1) 19 O W N 121; 28 Ind. Cas. 732; A I R1915 
Oal. 743; 16 Cr. L J 348. 

t2) 52 © 253; 85 Ind. Oas, 231; AT R1925 Oal. 341; 
26 Or. L J 487; 29 C W N 174; 40 CLJ 54l. 

(3) 49 O 573; 69 Ind. Cas, 145; AIR 1922 Cal, 
107; 23 Or, LJ 657; 260 W N 680; 35 O L J 279. 

(4) 3R 95; 69 Ind. Cas. 305; A I R 1925 Rang. 296; 
26 Or. L J 1329, 

(5)7 1 821; 122 Ind. Oas. 273; A I R 1930 Rang 
114; (1980) Or, Uas. 402; 31 Or. LJ 387; Ind. Rul, 
(1930) Rang. 145. 

(6) 42 O 1153; 26 Ind. Qas, 313; A I R 1915 Cal. 719; 
16 Cr. L J 9; 19 0 W N 706. 
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of the nature alleged by the prosecution. 
The learned Magistrate refers to this in 
the passage in his judgment (p. 227) to 
which reference has already been made. 
In order therefore to elucidate and deter- 
mine the main point of law raised by 
Mr. Carden Noad, it is necessary first to 
decide whether or not there was a general 
conspiracy of the nature and extent alleged 
by the prosecution. The learned Magis- 
trate is definitely of opinion that “there 
was one conspiracy,” aod having consi- 
dered all the evidence relating to the 
association and operations of all the accused 
persons, he found thatthe present appel- 
lants were all parties to that conspiracy. 
Upon a review of the evidence given at 
the trial, all of which has been fully placed 
before us and after a close and careful 
examination of that evidence, we have, 
however, come to the conclusion that the 
learned Magistrate was wrong in finding 
that all the accused persons were parties 
to one and the same entensive conspiracy. 
In order to constitute the offence of con- 
spiracy as defined in s. 120-A (which is 
the section under which the present appel- 
lants and the other persons said to be 
parties were charged, it is only necessary 
for the prosecution toshow that the persons 
concerned had agreed io door cause to be 
done an illegal act, or an act which is 
not illegal, by illegal means, and the “ex- 
planation” given in s. 120-A states that 
it is immaterial whether the illegal act is 
the ultimate object of such agreement, or 
is merely incidentai to that object. 

In the present instance, it is in our 
opinion not possible at any rate except 
by straining language to say that every 
one of the accused was in agreement to 
do the same illegal act or cause the same 
illegal act to be done. It was the prose- 
cution’s own case that there were two 
classes of conspirators or, at any rate, two 
classes of operators, namely (1) those who 
did the actual tampering and their adherents 
and (2) the consumers and their servants 


who allowed the tampering to be done, or - 


as Mr. Carden Noad put it, that there were 
“tamperers and tamperees.” In our opinion 
the circumstances and facts of the case do 
not warrant the conclusion that—to use 
the words of the principal charge—the 
accused and the other persons named in 
“the charge were all parties to a criminal 
conspiracy to commit theft (by dishonest 
consumption or user) of electric energy 
belonging tothe Calcutta Electric Supply 
Corporation, Limited. It seems to us that 
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the first class of operators were in agree- 
ment with each other and had in view one 
object, namely to obtain money unlawfully 
by tampering with meters whenever pos- 
sible and the other class had in view the 
object of wrongful gain to themselves by 
allowing tampering of their meters and the 
making of a false record of the amount 
of electric energy consumed by them with 
consequent reduction in the amount of the 
bills they would have to pay to the Cal- 
cutta Electric Supply Corporation. — In our 
opinion upon the evidence there is very 
little doubt that all the tamperers were 
actually acting in conjunction in close 
contact with one another and were giving to 
each other instruction, advice and assistance 
in their unlawful avocation. It seems quite 
probable that they were all operating in 
concert in such a manner as to constitute a 
criminal conspiracy within the meaning of 
s. 120-B, Indian Penal Code. We are, however, 
unable to accept the contention that the 
consumers for example, Babulal Chowkhani 
and Muhammad Abdul Azim as proprietors 
of the Bharat Laxmi Picture House and 
the Jupiter Cinema, respectively, were 
acting in concert and/or in agreement with 
all the persons constituting the lamperer 
class or with each other. In our opinion 
the real position was that each of the consu- 
mers, abetted by hisemployees or servants 
was acting in conjunction with someof the 
tamperers but was not acting in agreement 
with other consumers. This was the posi- 
tion as disclosed at the end of the trial and 
therefore as a result of the trial it had 
become apparent that the offences charged 
against the accused were not in fact offences 
committed in the course of the same con- 
spiracy. If therefore the question was 
whether or not there had been a misjoinder 
or a joint trial of several persons unlawful- 
ly, the determination of whieh was solely 
dependent upon the right construction of 
the provisions of s. 239 (id), Criminal Proce- 
dure Code it might have been successfully 
urged that we should come to the conclusion 
that the whole trial was Vitiated. because 
the acts complained of were not done in 
pursuance of any conspiracy and therefore 
not arising out of the same transaction. 
The sub-section, however, says “‘persons 
accused of different offences committed in 
the course of the same transaction” which in 
itself implies that the criterion whether 
there is a defect in the trial of persons 
jointly, is to be the case alleged and not the 
case established against them. Most of the 
High Courts in India have held that the 
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test to be applied for judging of the vali- 
dity of a trial which purvorts to have taken 
place under the provisions of s. 239, Cri- 
minai Procedure Code is the accusation 
made and not the result of tke trial. In 
order to decide therefore whether several 
persons can be lawfully tried j:intly with 
having committed offences firming parts 
of the same transaction, the Court has 
to look to the accusation, that is to say, the 
prosecution case as set forth in the charges 
and if according to that case the offences 
are such as could be regarded as parts of 
the same transaction, it will be justified in 
holding a joint trial. One of the earliest 
cases on this point is Emperor v. Datto 
Hanmant Shahpurkar (7), where the mean- 
ing of the word ‘transaction’ was discussed 
and Batty, J, at p. 54* said: 

“According to its etymological and dictionary 
meaning the word ‘transaction’ means ‘carrying 
through’ and suggests, we think, not necessarily 
proximity in time’ so much as continuity of action 
and purpose. The same metaphor implied by that 
word is continued in theillustrations where the phrase 
used ig ‘in the course of the same transaction.” In 
s. 235, the phrase is used in a connection which implies 
that there may be a gerjes, of acts, Illustration (f) 
to that section indicates that the successive acts may 
be separated by an interval oftime and that the essen- 
tial isthe progressive action, all pointing to the 
game.object. Ins. 239 therefore a series of acts 
separated by intervals of time are not, we think 
excluded provided that those jointly tried have 
throughout been directed to one and the sume 
objective. Ifthe accused started together for the 
same goal, this suffices to justify the joint trial even 
if incidentally one of those jointly tried has done an 
act for which the other may not be responsible (vide 
s. 239, Ilus. (6))". 

The learned Judge previously stated at 
p. 54*: 

“Section 239 admits of the trial when more persons 

than one are accused of different offences committed 
in the same transaction. It suffices for the purpose 
of justifying a joint trial that the accusation alleges 
the offences committed by each accused to have been 
committed in the same transaction, within the mean- 
ing of s. 239, It is not necessary that the charge 
should contain the statement as to the transaction 
being one and the same. Itis the tenor of the ac- 
cusation and not the wording of thecharge that must 
be considered as the test”. 
_ The next case in order of time is that 
in Abdul Salim v. Emperor (3). In that case 
it was pointed out by Newbould, J., and 
Subrawardy, J, thatthe law was not the same 
then asit was when the casein Subrahmania 
Ayyarv. Emperor (8), was decided. At 
p 591} the learned Judges said : 

“It was also contended that the trial was bad for 
the misjoinder of this charge of conspiracy with the 

(7) 30 B49; 2 Gr. L J 518; 7 Bom. LR 633. 

(8Y 25°'M 61; 281 A 257;8 Sar. 160; 3 Bom. L R 
540; 5 O W N 866; 11 M L J 233; 2 Weir 271 (PO). 
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other charges framed against the accused individual- 
ly. Separate charge sheets with two, three or four 
heads have been drawnup against each of the 
accused”, 

Having set forth what the charges 
were, the learned Judge preceeded thus at 
p. 594%: j 

“It is urged on behalf of the appellants that each 
of theseten sets of charges relate to entirely separate 
transactions for which the appellants could not be 
tried jointly. Itis also urged thatthe charges of 
abetment of cheating and abetment of forgery under 
one head of charges are also separate transactions 
since in the cheating charges the person abetted is 
named while inthe forgery charges he is described 
as a person unknown. There can be no doubt that 
these ten accused could not have been tried at 
one trial on the charges framed’ against them 
individually, if there had not been also the 
charge against them all of conspiracy punishable 
under s. 120-B read with s. 42), Indian Penal 
Code, It is contended on behalf of the prosecu- 
tion that once a charge of conspiracy is framed, 
anything done in pursuance of the conspiracy 
can be tried at the trial for conspiracy. This 
contention is supported by authority of decisions 
of this Court. In Superintendent and Remembrancer 
of Legal Affairs, Bengal v. Mon Mohan Roy (9). It 
was held that the offence of conspiracy and offences 
committed in pursuance of that congpiracy formed 
one and the same transaction, and could be jointly 
tried. It was also so held in Harsha Nath Chatter- 
jee v. Emperor (6), and both these cases were cited 
and approved in Amrita Lal Hazara v. Emperor 
(10). These decisions fully support the contention 
raised on behalf of the Crown, and we hold that 
there was no misjoinder of cherges in the pregent 
case that would render the trial illesxal. | Z 

It is also urged that, even if this joinder did 
not render the trial illegal, the Court had discretion, 
under s. 239, Criminal Procedure Code, to try the 
accused geparately, and this discretion was impro- 
perly exercised. But even if this be regarded as 
an irregularity, it cannot be held to have occasioned 
a failure of justice. el 

There is not the same objection to the joinder 
of a number of charges in a conspiracy trial that 
there might be in other cases, since, even if they 
had not been charged, the offences alleged to have 
been committed in pursuance of the conpiracy could 
have been proved to support the charge of conspiracy. 
This being so, we do not think that there was 
even an irregularity or an improper exercise of 
discretion in putting in the form of charge the 
specific acts specifically relied on as against each 
individual accused to show that they- joined in the 
conspiracy.” 

Later (at p. 596*) the learned Judges 
said : 

“Another objection onthe ground of misjoinder 
was based on the acquittalon the appellant, Ahmad 
Mia, on the conspiracy charge. It is urged that 
this shows that the other offences with which he 
was charged were not part of the same transac- 
tion with the other offences charged at the trial. 
The answer to this objection is tobe found in the 
wording of s. 239, Criminal Procedure Code. It 
begins ‘when more persons than one are accused.’ 

(9) 19 C WN 672; 26 Ind. Cas 307; A IR1915 Cal 
648; 16 Cr. L J 3. 

(10) 42 C 957; 29 Ind. Oas. 513; 16 Or, L J 497; 19 C 
WN 676; A IR 1916 Cal, 188. 
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That is to say the legality of the joint trial de- 
pends on the accusation and not on the result of 
the trial The charge of conspiracy against this 
appellant was a real accusation and not a mere 
excuse for trying him with the others. The learned 
Sessions Judge has recorded that he cannot account 
for the verdict of not guilty against this accused 
under ss, 120-B and 420, Indian Penal Code.” 

This decision was considered and quoted 
with “approval” by the learned Chief Jus- 
tice of this Couri, Sir George Rankin, with 
the concurrence of Chotaner, J. in Satya- 
narain Mohata v. Emperor (11), where the 
learned Chief Justice put the matter of the 
test thus (at p. 867*) : 

“The indictment may be good or bad, but it can- 
not depend upon the facts which will ultimately 
be found by thejury, and it must be good orbad 
at the beginning of the trial.” 

In the meantime there had been a very 
important decision in the High Oourt at 
Allahabad in Abdullah v. Emperor (12), 
where a very large number of persons 
had been tried joint:ry on charges of con- 
piracy and other offences said to have 
been committed in pursuance of the con- 
piracy. It had been contended on behalf 
of the convicted persons who were then 
appellants before the Court that there 
had been a misjoinder of charges suffi- 
cient to invalidate the entire trial in the 
Court below, and Mears C. J., and Piggot, 
J. at p. 2367 said : 

“When the learned Sessions Judge entered upon 
the trial of this case and was faced with the ques- 
tion whether the provisions of s. 239, Criminal 
Procedure Code, did or did not authorize him, not 
merely to try the 225 accused persons before him 
at one and the same trisl, but to try them on each 
and all of the charges set forth against them under 
the order of the Oommitting, Magistrate, he could 
not possibly know what conclusion he would arrive 
at after hearing the whole of the evidence. He 
had to look to the case for the prosecution as set 
forth in the charges themselves, He was, therefore, 
for the reasons which we have already indicated 
warranted by law in entering upon this trial of 
the-225 accused on the chargee as framed. The 
convictions which. he has recorded are warranted 
by the conclusions at which he arrived on the 
evidence. Ashe had to regard merely the “charges” 
it was not necessary for him to consider what the 
position would be, if he had eventually come to the 
conclusion, either that no offence punishable under 
s. 120-B, Indian Penal Oode, was committed by 
any persons at Dumri Khurd on the forenoon of 
February 4, 1992, or that if any offence was so 
committed it was one excluded from his cognizance 
by s. 196-A, Criminal Procedure Oode. In any 
event, the acquittal of all the accused persons on 
the conspiracy.charge would have removed any 
possible objections to the validity of the tril.” 


(11) 550 858; 112 Ind. Cas. 350; A I R 1928 Gal, 675 
_ 29 Cr. L J 1022; 320 W N 319, 


5 T AIR 1924 All 233; 92 Ind, Oas. 145; 27 Or. L 
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In Gam Mallu Dorar v. Emperor (13), 
Krishnan, J. at p. 93* of the report put the 
matter thus: 

“The question of the legality of a joint trial, 
in my opinion, really depends upon the accusa- 
tion made and not upon the result of the trial ; 
provided, of course, that the accusation is a 
real one and not a mere excuse for a joinder of 
charges which cannot be otherwise charged. It 
was held in Abdul Salim v. Emperor (3) and Iam 
prepared to follow it, It is not pretended here that 
there was any conscious attempt to join charges 
which could not otherwise be joined or that the 
charge as framed under count 1 was so framed 
for that purpose. The legality of the joint 
trial in this case has to be judged on the ac- 
cugation and not. on what was subsequently 
proved.” A 

There is in the present case, in our 
opinion, no reason whatever for supposing 
that the charge under s. 120-B, Indian 
Penal Code, was made for any evil 
purpose. We must take it, as we have 
already observed, that the learned Magis- 
irate acting in his judicial diseretion wag 
of opinion that prima facie the evidence 
given in chief by tke prosecution witnesses 
tad come to astuge in the proceedings 
warranting a finding of the conspiracy 
charge. In the course of his judgment 
Krishnan, J. commenting on the expression 


“the same iransaction” observed thus 
(p. 94*): 
“After all it cannot be said that any very 


satisfactory definition of the words has been given, 
Each case must be judged in my opinion on the 
facts of that perticular case. Generally speaking I 
am prepared to follow the observations of the 
learned Judges in  Choragudi Venkatadi v, 
Emperor (14), in which the effect of the previous 
decisions hus also been considered as to the mean- 
ing of the expression. Abdur Rahim, J. says that 
the usual tests applied to decide whether different 
acts are parts ofthe same transaction are proximity 
of time, unity of place, unity of purpose or design 
and continuity of action, It isnot necessary that all 
of them should be present to make the several incidents 
parts of the same transaction. Unity of place and 
proximity of time are not important tests at all; 
but the main test, so far as I-can see, is the unity 
of purpose, Continuity of action goes with unity of 
purpose,” 

Those observations are relevant to the 
question whether in the present case there 
was any conspiracy. The case in the 
Madras High Court was decided in October 
1924 A few months later, namely in 
December 1924, the same point came 
before the High Court of Rangoon in 
V.M. Abdul Rahman v. Emperor (4), where 
it was again held that the legality of a 


(13) 49 M 74; 90 Ind. Cas. 297;A IR 1925 Mad 
690; 26 Or. L J 1513; 48M L J 308. 
(14) 33 M 502; 5 Ind. Cas. 847; 110r.L J 258; 


(1910) M W N 65; 7 ML T 299; 20M L J 220, 





Pages of 49 M [Bd] 


666 


joint trial depends on the accusation and 
not on the result of the trial. The Chief 
Justice also added on the authority of the 
case in Abdul Salim v. Emperor (3), 

“that the discretion of the Court to try accused 
persuns separately is not improperly exercised 
by holding a joint trial in conspiracy cases 
Cp. 1054." 

The point under discussion again came 
before this Court in the year 1928 when in 
Kali Kumar Das v. Nawab Ali Dhali, 30 
Cr. L. J. 619 (15;, it was held by Cuming 
and Lort-Williams, JJ., that : 

“Section 239, sub-s. (d), Oriminal Procedure Code 
contemplates all the offences committed by the accused 
persons, whether substantive offences or abetment 
of those offences, being tried together provided 
they were committed by the accused in the 
course of the same transaction. Therefore, two 
persons can be jointly tried on three substantive 
charges and one of them of abetting those three 
offences, The legality of a joint trial depends 
upon, bhe accusation and not on the result of the 
Tla. 

The curious feature of this case was as 
was pointed out by Ouming, J. in his 
judgment (p. 6217) that it was con- 
tended not only by the Vakil for ccmp- 
lainant, but also by the Vakil who appeared 
for the petitioner (4. ¢. the convicted 
person) that the legality of a joint trial 
depended on the accusation and not on the 
result of the trial. It was, in fact, conced- 
ed on both sides that that is the law. In 
the same year a case came before the 
Bombay High Court in which one Gopal 
and two others, Mhalrasa and Dada, had 
been charged under ss. 489-A, 489-B and 
409-D, read with s. 120, Indian Penal Code 
with conspiracy to collect and possess 
materials for counterfeiting currency notes, 
and with using such notes as genuine. 
In the alternative they were all charged 
under s. 489-D with having in their posses- 
sion materials for counterfeiting currency 
notes. The two other persons Mhalrasa 
and Dada were further charged under 
s. 489-A. with having counterfeited currency 
notes and the accused were charged under 
s. 489-B with having used as genuine a 
counterfeit currency note. ‘The trial 
resulted in the acquittal of the two persons 
Mhalrasa and Dada on all the charges and 
in the conviction of the accused Gopal 
for an offence under s. 489-B, Gopal 
appealed and contended that his trial 
jointly with the two other persons was 
contrary to law. Ib was held that the 
trial of the accused Gopal was not vitiated 

(15) 30 Or. LJ 619; 116 Ind. Cas 369; A IR 1929 
Cal. 160. 
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and was covered bys. 239 id) Criminal 
Procedure Code, as no prejudice was shown 
to the accused Gopal, and as the act of 
which the accused was convicted was so 
connected with the subject-matter of the 
other charges as to form asingle transaction: 
Gopal Raghunath v. [Mmperor (16). 
At page 346* Madgavkar, J. said this: 

“It is argued for the appellant that the joinder 
was illegal, the offences charged numbering more 
than three, and in any case they caused serious pre- 
judice to the appellant by letting in evidence 
which would not have been admissible, had the pre- 
sent charge under appeal, under which alone he 
wae convicted, been tried separately. For the Crown 
it is contended these charges form part of the same 
transaction, and are, therefore, covered by s. 239, 
el. ® Oriminal Procedure Code, as well as by 
Be 

As is often the case with a number of elaborate 
charges, it is difficult to lay down any single 
test or criterion. The cases, in my opinion, 
divide themselves into three, First, a case such 
asthe one in Subramania Ayyar v. Emperor (8) 
not covered by s. 235 or s. 239, in which cage, 
prejudice or no prejudice, the illegality entitles the 
appellant to an acquittal. The second case is 
where without such illegality, prejudice might 
nevertheless be caused to the accused so that 
even though the Crown may have the power of 
joinder, it might be fairer not to exercise that 
power. The third class of cases iswhere there 
is such a common thread or purpose underlyin, 
the alleged offences of the accused, even thou 
separated by time and space, that they form 
part of the same transaction, and are difficult 
to present separately, in which case the law 
permits, and the Orown usually adopts a joint 
trial with numerous accused and numerous charges. 
The question in each particular instance ig as 
to which of these three classes of cases covers 
the particular cage for decision. In the present 
instance the question turns upon whether the 
offence now under appeal is part of the same 
transaction as the offences in the other charges. 
The only transaction, if any, is the alleged 
conspiracy. True, the prosecution in the result 
failed to prove it, but that of itself does not 
necessarily make the trial illegal, the test being 
not what the prosecution has proved inthe end 
but what they alleged at the beginning in the 
charges.” 

In a case, which came before the Allah- 
abad High Court in 1931: Emperor v. Mo- 
hammad Yakub, 35 Cr. L. J. 373 (17) itgwas 
again affirmed that the illegality of a joint 
trial depends onthe accusation and not 
on the result of a trial. Sulaiman, J., at 
page 3757, says: 

“It may further be pointed out thatthe illegality 
of a joint trial depends on the accusation and not 
on the result of a trial, and that even if thecharge 
of conspiracy were to fail ultimately, there would 


(16) 53 B 344; 116 Ind. Oas. 243; A I R 1929 Bom, 
128; 30 Or. L J 588; 31 Bom. L R 148. 

(17) 33 Cr. L J 373; 137 Ind. Oas. 73; A IR 1932 
All. 73; (1932) Or. Oas. 93; LL R12 A171 Or; Ind. 
Rul (1932) All. 210. 
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be nothing illegal in convicting the accused of the 
onone of being found in possession of cocaine under 
s. 60 (a)” 


Many ofthe cases dealing with joinder 
of charges and joint trials were reviewed 
in a case which came before the Madras 
High Court the case in U. Satyanarayana 
v. Emperor (18). The accused in the case 
had been charged with conspiracy as 
punishable under s. 120-B, Indian Penal 
Code, read with s. 409, Indian Penal Code, 
and with various acts of criminal breach 
of trust and forgery in pursuanceof the 
conspiracy between the dates November 
30, 1929, and September 19, 1931. An ob- 
jection was taken that the whole trial was 
vitiated as offənding against s. 234 (1), 


Oriminal Procedure Code, relying on 
Subramania Ayyar v. Emperor (8). It was 
held by Sir Owen Beasley, O. J., that 


Subramnia’s case (8) had no application to 
` a case of this kind where there was a charge 
of conspiracy under s. 120 B, Indian Penal 
Code, which was an addition subsequent to 
that decision. The learned Judges also 
held that the offence of conspiracy and the 
offences committed in pursuance of that 
conspiracy formed one and the same trans- 
action, The learned Judges adopted the 
view taken by Krishnan, J., in Gam Mallu 
Doraj v. Emperor (13), and re affirmed the 
proposition that the legality of a joint trial 
in sucn a case depends on the accusation 
and not on the result of the trial, provid- 
ed of course that tae accusation isa real 
one and not a mere excuse for a joinder of 
charges which cannot be otherwise charged. 
The same view was taken by the Allah- 
abad High Court in Ramdasv. Emperor, 
35 Cr. L. J 1349 (19) where Rachhpal 
Singh, J., said at p. 1353*: 

“Here at one trial the accused persons were 
charged with conspiracy and some other offences 
said to have been committed in the furtherance 
of the object of the conspiracy. The charge was 
perfectly correct. Accused persons may be charg- 
ed at one trial with the offence of conspiracy 
and alsowith the offence alleged to have been 
committed in pursuanceof the conspiracy because 
substantively the offence of conspiracy and the 
offences committed in pursuance thereof form one 
and the same transaction, Such a joint trial is 


permissible under the provisions of s. 239, Criminal 
Procedure Code.” 


Finally, in recent case before this Court 
the case in Superintendent and Remem- 
brancer of Legal Affairs v. Raghulal 


(18) (1933) M W N 528. 

(19) 35 Or. LJ 1349; 151 Ind. Cas. 442; ATR 1934 
al. 61; (1934) Or, Cas. 130; (1934) A L J852% TR A 
163. 
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Brahman (20), Lort-Williams, J., sitting 
with Jack, J., said at p. 743*: 

“It is to be observed that the provisions of s. 239, 
cls. (a) and (e), refer to persons accused, that is to 
say, charged. The provisions are intended to deal, 
therefore, with the proposition as it exists at the 
time of charge and not with the result of the 
trial.” 


In view of this long line of authorities 
it is impossible for us to do otherwise 
than act on the principle therein laid 
down. We must, therefore, look to this 
matter as it appeared to the learned Magis- 
trate at the time when he framed the 
charges against the appellants and the 
other persons accused before him and not, 
to the state of affairs as we see them 
long ufter the trial had proceeded on its 
way leading tothe convictions of the appel- 
lants. We must, therefore, hold that having 
regard to all the facts before the Magistrate 
at the time when he was framing the 
charges against the accused as directed by 
s. 254, Oriminal Procedure Code, he was 
acting judicially and properly exercising 
the discretion given by s. 239. Therefore 
as regards the procedure adopted there 
was nosuch illegality asto compel us to 
quash the convictions on that ground, 
Moreover, if there was any irregularity at 
all, there was none which on the actual 
facts of the case caused any prejudice to 
the accused or by itself entailed any 
failure of justice. It is to be noted that 
no protest was made by or on behalf of 
any of the accused against the course 
adopted by the learned Magistrate in. 
trying all the present appellants at one 
and the same trial, nor was any com- 
plaint made as regards joinder either of the 
charges or of the persons charged. More- 
over, the learned Magistrate was careful 
to treat the case of each of the accused 
persons separately and upon the evidence 
properly directed against each. We hold, 
therefore, that tuere was no illegality in the 
joint trial of the accused persons. 

The second point of law urged by Mr. 
Jarden Noad was to the effect thatin any 
event, evenif the case for the prosecution 
was established, there had been no theft 
by his client .of electrical energy under 
the provisions of s. 39, Electricity Act, 
1910, by reason of the wrongful loss 
sustained by the Electric Supply Corpora- 
tion consequent upon the consumer having 
procured analteration and/or setting back 


(20) 39 OW N 741; 162 Ind. Oas, 943; 62 O 946; 37 
Or. L J 728; 8 R O 675. 
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of the figures of the dials of the 
meters. It is of importance to observe 
the exact language of s. 39. The section 
reads as follows : 

“Whoever dishonestly abstracts, consumes or 
uses any energy shall be deemed to have com- 
mitted theft within the meaning of the Penal 
Code, and the existence of artificial means for 
such abstraction shall. be prima facie evidence of 
such dishonest abstraction. 

This section is no doubt based on an 
analogous provision in the English Elec- 
tric Lighting Act of 1882 (45 & 46, Vict. 
Qh. 56), s. 23 which reads as follows : 

“Any person who maliciously or fraudulently 
abstracts, causes to be wasted or diverted, consumes 
or uses any electricity shall be guilty of simple lar- 
cency and punishable accordingly. ' f 

In the Indian Act wasting or diverting 
energy is dealt with s. 40. That section is 
in these terms : 

“Whoever maliciusly causes energy to be wasted 
or diverted, or, with intent to cut off the supply 
of energy, cuts or injures, or attempts to cut or 
injure, any electric supply line or works, shall be 
punishable with imprisonment for a term 
which may extend to two years, or with fine 
which may extend to one thousand rupees, or 
with both.” B | 

In England the provisions which were 
formerly contained in 8. 23 of the Act of 
1882 are now to be found in the Larceny 
Act, 1916, s. 10 which runs as follows ; 

“Every person, who maliciously or fraudu- 
lenty abstracts, causes to be wasted or di- 
verted, consumes or uses any electricity shall 
be guilty of felony, and on conviction thereof 
liable to be punished as in the case of simple 
larceny.” 

Mr. Carden Noad argued that the ex- 
pression. “energy” as used in s. 39 can 
only mean “energy belonging to the 
licensee,” that is to say, in_ the present 
case, the Calcutta Electric Supply Corpo- 
ration, and in this connection he referred 
to s. 19(a), Blectricity Act, 1910, which 
was added to that Act by the Electricity 
(Amendment) Act of 1922. That section dee- 
clares that : 

“Bor the purposes of this Act, l 
which the supply of energy by a licensee to a 
consumer shall be deemed to commence shall 
be determined in such manner as may be 
prescribed.” E 

That has, in fact, been “prescribed in 
r. 31, Electricity Rules, 1922, which reads 
as follows : 


“The point at which the supply of energy by a 
licensee Fo a consumer shall be deemed to com- 


mence shall : 
(a) Where the 


the point at 


amount of oim supplied. to A 

or the electrical quantity contame 
gros is ascertained, by meter, be in 
respect of a conductor from the service line 
which passes through the meter the point at 
which such conductor enters the meter and in 
respect of conductor from the service-line 
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which does not pass through the meter on such 
conductor nearest to the meter ; 

(b) Where the amount of energy supplied to a 
consumer or the electrical quantity contained 
in the supply is not ascertained by meter, be 
the point at which the cut-out ie inserted in 
the service-line by the licensee in accordance 
with r. 38," 


Mr. Carden Noad argued that as by s. 39 
the dishonest abstraction, consumption or 
use of energy is made theft, it must have 
been contemplated by the legislature 
that all the elements of “theft” as. de- 
nied in s. 378, Indian Penal Code, must be 
present. In dealing with this line of 
argument one must bear in mind that 
the words of s. 39 are “shall be deemed 
to have committed theft,” not shall have 
committed theft or shall be guilty of 
theft. Therefore, the section means no 
more than that the offender is to be treat- 
ed in the same way as if he had commit- 
ed the offence of theft. In this connee- 
tion we would refer to the case in Em- 
peror v. Maung Pu Kai (21), per Heald, J. at 
p. 3365. 

Mr. Noad conceded that the element of 
taking possession of anothers property 
might not ‘be essentially present, but he 
did try to argue that what he called the. 
root idea was a change in the possession. 
of the property. Mr. Carden Noad. said 
that s. 19 a), Electricity Act, and r. 31 
were necessitated by the fact that there 
ein be no actual property in electrical 
energy. At the same: time, he argued 
that as a man cannot steal what is his 
own, there cannot be any “theft” of electri- 
cal energy once it passes through the 
meter installed on the consumer's.. pre-. 
mises, because in effect s. 19 (a) andr. 31 
in law operated to transfer some sort of 
property in the electrical current supplied. 
Mr. Carden Noad sought to fortify his 
argument by reference to s. 78, Contract 
Act (Act IX of 1872), which, he said, 
governed the coutract for the supply of 
the electrical energy as between the 
Calcutta Electric Supply Corporation and 
Babulal Chowkhani. Section 78, Contract 
Act, 1872, is now reproduced in s 5, 
Sale of Goods Act, 1930. Sir Frederick 
Pollock and Sir Dinsnaw Mulla in their 
Commentary on that Act express the view 
that it is doubtful whether the Actis ap- 
plicable to such things as gas, water and 
electricity. In our opinion, that view is 


(21) 7 R 329; 118 Ind. Cas. 637; ATR 1929 Rang. 
203; (1929) Cr. Cas, 177; 30 Or. LJ 961; Ind. Rul. 
(1929; Rang. 285. 
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correct, certainly as regards electricity. It 
is, therefore, not possible for Mr. Carden 
Noad to derive any support by reference 
to-the law relating to the sale of goods. It 
is to be observed that s. 39 does not say 
that dishonest abstraction or consumption 
or use of energy is theft, but merely that 
if a person dishonestly abstracts, consumes, 
or uses such energy, he shall be deemed 
to have committed theft and so be liable 
to punishment under the provisions of the 
Indian Penal Code. 

Mr. Carden Noad further argued that 
there.could be no offence under s. 39, Elec- 
tricity Act, 1910, unless there was, first of 
all, an “absiraction” of energy, and he 
invited. us to read the section as if it read 
“whoever dishonestly abstracts and con- 
sumes or uses any electrical energy.” In 
other words, Mr. Carden Noad invited us 
to:take the view that the section only had 
reference to abstraction plus consumption 
or use and, there could have no application 
to:a case of mere user without abstraction. 
But for the close juxtaposition of the words 
“abstracts, cosumes or uses” in the Indian 
section, however, Mr. Carden Noad could 
not even have begun to put forward the 
argument with which we are now dealing. 
In the corresponding English Act the words 
“causes to be wasted or diverted” are in- 
terposed between the word “abstracts” and 
the word “consumes.” As has been already 
pointed out, in the Indian Act “wasting or 
diverting energy” are dealt within s. 40. 
But in our opinion their absence from s. 39 
in no way militates against interpreting 
the section as if it read “dishonestly 
absracts or consumes or uses.” The absence 
of the word “or” between the words ‘‘ab- 
stracts” and “consumes” indicates nothing 
more than that the drafting of the section 
follows an ordivary literary form under 
which where there is a running series of words 
or expressions, a disjunctive or conjunc‘ive 
word is placed only between the last two 
words or expressions. In our opinion, there- 
fore there is no substance whatever in Mr. 
Carden Noad’s contention t:at abstraction 
must always be a necessary ingredient for 
an offence under s. 39. In our view what 
was here alleged against the consumers, if 
proved, amounted to dishonestly using and 
so comes within the purview of s.39. One 
must bear in mind the definition of “dis- 
honestly" as contained in s. 24, Indian 
Penal Oode, which runs thus: 

“Whoever does anything with the intention of 
causing wrongful gain to one person or wrongful 


logs to another person, is said to do that thing “dis- 
honestly." 
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“Wrongful gain” is defined in s. 23, Indian 
Penal Code, as “gain by unlawful means of 
property to which the person gaining is 
not legally entitled.” And “wrongful loss 
is said to be loss by unlawful means 
“of property to which the person losing 
it is legally entitled.” In the present case 
upon the assumption that the allegations 
against Babulal are correct, he used elec- 
tricity in such a way as to cause a wrongful 
loss of money to the Calcutta Electric Supply 
Corporation and so, in effect, wrongful gain 
to himself. The consuming of the electri- 
city and the regular causing of the record 
of that use in the shape of the figures on 
the dials in the meters to be altered was, 
therefore, a dishonest user. The argument 
that as the electrical energy was being sup- 
plied under a contract, the consumer was 
merely using the electricity in a manner 
contemplated by tbe contractand that the 
tampering with the meters was something 
altogether distinct and separate from user 
cannot hold good. It obviously was never 
contemplated by the contract between the 
Caleutta Electric Supply Corporation and 
the Bharat Laxmi Picture House, for 
example thet there should be any supply- 
ing of electricity otherwise than in accord- 
ance with the provisions of cl. 5 of that con- 
tract which says: 

“The supply of electrical energy shall be regis- 
tered bya meter or meters upon the said premises to 
be provided, fixed and kept inorder by the Oom- 
pany.” 

It follows that what was contemplated 
by the contract between the Calcutta 
Electric Supply Corporation and the Bnarat 
Laxmi Picture House, dated April 4, 
1934, was that all electricity to be supp- 
lied by the Corpor.tion should pass through 
the meters installed in the consumer's pre- 
mises in such away that a record of the 
supply would be made on the dials of those 
meters and that such record would remain 
intact and would not be interfered with in 
any way by the consumer and would be 
available to the Corporation’s meter readers 
on their periodical visits. Mr. Carden 
Noad in the course of his argument refer- 
red tothe case in Reg v. White (22), in 
order to support his contention that there 
could be no theft of electricity within the 
meaning of s. 39, once the electricity passed 
through the meter on the consumer's pre- 
mises But that case does not indicate 
that there can be no theft by way of dis- 
honest user of electricity after it passes 
through the meter. That was a case where 
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a house-holder in Berwick-upon- Tweed com 
tracted with a gas company to consume gas 
and pay according to meter, in order to 
avoid paying for the full quantity of gas 
consumed, introduced into the entrance pipe 
another pipe for the purpose of conveying 


the gas to the exit pipe of the meter, and | 


so to the burners for consumption without 
passing through the meter itself. The en- 
trance pipe was the property of the house- 
holder, but he had not by his contract any 
interest in the gas or right of control over 
it until it passed through the meter. He 
was convicted of larceny, and that convic- 
tion was affirmed upon appeal. The argu- 
ment put forward by Sergeant Ballantine, 
who appeared for the convicted person, 
was that an evasion of the meter and an 
interference with it stand on the same 
ground. He argued that the meter was 
only the voucher of an account, and if there 
was a delivery according to contract on 
the one hand, and only a fraudulent deal- 
ing with a voucher on the other, there was 
no larceny. The conviction was, however, 
affirmed, Lord Campbell, C. J. having re- 
marked in the course of the argument : 
“Is not this a taking invito domino?” 


In the present case it seems to us that 
consuming or using was invtto domino in 
the sense that the Corporation never per- 
mitted or contemplated that electricity 
would be consumed or used save on the 
basis that the consumer would allow a cər- 
rect and accurate record of the consumption 
and user to be made upon the meter and 
preserved until that record could be seen 
by the officer of the Electric Supply Cor- 
poration. There can be no doubt whatever 
in our opinion, that the facts alleged against 
Babulal Chowkhani, if established, were 
sufficient to bring him within the words of 
B. 39, and that he must be deemed tu have 
committed theft within the meaning of the 
Indian Penal Code. No doubt, they would 
also constitute an offence of cheating as 
defined in s. 415, Indian Penal Code, and 
indeed Mr. Carden Noad did not dispute 
this, He merely took the same kind of 
line as was taken by Sergeant Ballantine 
in Reg v. White (22), ubi supra namely that 
the offence was one of cheating and not 
one of theft. As a final point of law, 
Mr. Carden Noad endeavoured to argue 
that the offence committed by his client, if 
any, fell within the ambit of the provisions 
of s. 44, Electricity Act, 1910. Sub-sec- 


tions (c) and (4) are as follows : 
“(c) Whoever maliciously injures any meter 
referred to in s. 26, sub-a, (1), or any meter, in- 
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dicator or apparatus referted io in 8, 26, sub-s. ls 
or wilfully or fraudulently alters the index of an’ 
such meter, indicator, or apparatus, or prevents any 
such meter, indicator or apparatus from duly re- 
gistering ; (d) whoever improperly uses the energy 
of a licensee; shall be punishable with fine which 
may extend to Rs. 500 and, in the case ofa con- 
tinuing offence, witha daily fine which may extend 
to Rs. 50; and ifit is proved that any artificial 
means exist for making such connection as is re- 
ferred to in cl. (a) or such communication as is 
referred to in cl. (b) or for causing such alteration 
or prevention as referred to in cl. (d), and that 
the meter, indicator or apparatus is under the 
custody or control of the consumer, whether it is his 
property or not, it. shall be presumed, until the 
contrary is proved, that such connection, communica- 
tion, alteration, prevention or improper use, as the 
case may be, has been knowingly or wilfully caused 
by such consumer.” 

With regard to this last provision it was 
pointed out toMr. Noad that to say that 
the behaviour of his client fell within 
sub-s. (d) is inconsistent with his previous 
argument that after the electrical energy 
had passed through the meter it in effect 
became the property or quasieproperty of 
the consumer. No doubt, the tacts of this 
case bring all the tamperers within the 
purview of subes. (c) and possibly also 
Babulal Chowkhani, who, it is alleged, is a 
person who caused or allowed a fraudu- 
lent alieration of the index ofthe meters. 
But even ifthat were so, there can be no 
force in Mr. Carden Noad’s argument that 
because a specific offence is provided for 
in s. 44, s. 44 should have been resorted to 
by the prosecution and not s. 89 or any 
other provision of the penal law. Mr. 
Carden Noad’s argument on this point is 
entirely destroyed by the provisions of the 
General Clauses Act (Act X of 1897), s. 26, 
which says : 

“Where an act or omission constitutes an offence 
under two or more enactments, then the offender shall 
be liable to be prosecuted and punished under 
either or any of those enactments, but shall not be 
liable to be punished twice for the same.” 


We think that for the purpose of s. 26, 
General Clauses Act, it must be taken 
that ss. 69 and 44, Electricity Act, are to 
be considered as separate enactments: see 
s. 3, sub-s. 17, General Clauses Act. 
There can, therefore, be no doubt that it 
was quite open to the prosecution to charge 
the accused Babulal Chowkhani with such 
offences as the facts and circumstances 
seem to warrant. All the points of law 
put forward and argued by Mr. Carden” 
Noad on behalf of Babulal Ohowkhani were 
adopted and relied upon but with-" 
out further argument by the learned Advo- 
cates appearing for the other appellants, 
respectively. Having disposed of all the’ 
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legal points put forward on behalf of the 
appellants, and having held that the trial 
was not illegal by reason of any misjoinder 
of charges or of the joint trial, it becomes 
necessary to be cunsidered whether upon 
the facts all the convictions or some and 
which of them ought to be upheld. We. 
have already expressed the opinion that 
it was not proved that the accused were all 
parties to one large conspiracy. 

It now becomes necessary to consider 
the facts. We are not at all sure that Mr. 
Fage (appearing on behalf of the Crown 
in support of the conviction) himself did not 
realise that he was confronted with con- 
siderable difficulty in seeking to argue that 
there was one conspiracy and one conspiracy 
only as between all the tamperers and 
each of the consumers, each of whom, as 
one would have thought, was merely con- 
cerned to secure a reduction of his own 
electricity bills without any inlerest in or 
knowledge of all the nefarious practices of 
other consumers. The conspiracy alleged 
was tocommit theft. Mr. Page endeavour- 
ed to justify that allegation by saying that 
the agreement between the tamperers and 
the consumers, either taken together or in 
groups so intimately connected as to form 
an integral confederacy, was something like 
this: the consumer vis-a-vis the tamperer 
agreed to give access to his meter and to 
allow the tamperer to alter the index. The 
tamperer on his part vis-a-vis the consumer 
agreed, if rewarded, to come to the con- 
sumer’s premises andto alter the index of 
the meter there. The consumer agreed to 
“pay the tamperer as a reward for what he 
didso much per week or per month or agreed 
to pay to the tamperer as reward one half 
of that amount of which it was the con- 
sumer’s intention to avoid payment by 
means of what the consumer did. he 
agreement by the tamperer was the agree- 
ment to do an illegal act, namely to do the 
altering of the index of the meter. The 
agreement by the consumer was also agree- 
ment to aid the tamperer in altering the 
index. 

The intention of the tamperer by rea- 
son of which he entered into such an 
agreement was to makegain by way of 
a reward for aiding the consumer in des- 
troying the evidence of dishonest consump- 
tion or uer by the consumer of electrical 
energy, 4. €. the evidence that the consumer 
had consumed or used energy which he had 
consumed or used with the intention of so 
doing withuut payment, i. e., to make gain 
s a reward for concealing evidence of theft 
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by the consumer. It was the intention of 
the consumer, by reason of which he enter- 
ed into the agreement, to make gain by 
dishenestly using electrical energy, i e, to 
make gain by means of theft and to obtain 
the aid of the tamperer in destroying the 
evidence of that theft. 

Mr. Page contended that the agreement 
constituted criminal conspiracy since it 
was an agreement to do illegal acts, form- 
ing one series of acts: dishonest user 
(theft); alteration of the index of a 
meter (to destroy the evidence of theft). 
‘The essential ingredient was theft by dis- 
honest user. Without the common object 
of the parties, the making of gain, the 
agreement could not have come into exis- 
tence. But that though the gain was the 
ultimate object, the subsidiary but neces- 
sary object was the commission of the theft 
by the consumer. In-our view the situation, 
as now appears from a survey of the whole 
of the evidence in the case, is 
that in all probability there was a conspi- 
racy or, at any rate, a close association 
between all the tamperers as such, and an 
agreement between each individual consu- 
mer and his assistants including members 
of his own staff and the particular tamperers 
who brought about all the tampering. 
Holding as we do that it was not established 
that there was any conspiracy of the kind 
mentioned in the charge laid unders. 120 B 
Indian Penal Code, it follows that the 
convictions on the conspiracy charge must 
be set aside. 

It then becomes necessary to determine 
whether and to what extent the convictions 
of.the appellants on the other charges can 
be maintained. At the outset it is to be 
borne in mind that although these appeals 
are upon questions of fact as well as upon 
questions of law, we are not in a position 
of re trying the accused and although we 
can alter the findings, these proceedings 
are not a re-hearing of the case. Therefore 
due weight must be given to the conclu- 
sions arrived at by the learned Magistrate 
who had the advantage of seeing and hear- 
ing the witnesses. We are satisfied that 
in spite of the charge the accused were 
at no disadvantage by reason of the exist- 
ence of the’ ccnspiracy charge and the 
learned Chief Presidency Magistrate dealt 
with the evidence as against each indivi- 
dual accused carefully and conscien- 
tiously, 

We now proceed to consider 
the conclusions arrived at by the 
Magistrate as against each 


whether 
earned 
of the appel- 
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lants severally were justified by the evi- 
dence given in the case. We have given 
this part of the matter our close and care 
ful consideration. We deal with the case 
of each of the appellants in the order In 
which they are dealt with in the judg- 
ment of the Court below. Babulal Chow 
khani was found guilty of theft as well as 
conspiracy. He was sentenced under 
s. 39, Electricity Act, 1910, read with 
s. 380, Penal Code. There was no separate 
sentence on the charge of conspiracy. The 
evidence on which the learned Magistrate 
based his conviction may be summarized 
thus: (The judgment after discussing the 
evidence proceeded.) Looking at the evi- 
dence as a whole, we are quite satisfied 
that Babulal Chowkhan1 did employ persons 
to alter the index of hismeter with a view 
to evading payment of a considerable por- 
tion of the electrical energy supplied to his 
premises by the Calcutta Electric Supply 
Corporation, thatover a lengthy period as 
alleged by the prosecution, week by week, 
he had the intention of using electrical 
energy with the intention of evading pay- 
ment for the electric energy used by him. 
In these circumstances, we are satis fied that 
his conviction on the charge under s. 39, 
Electricity Act, was correct and that he 
was tightly found guilty of theft. We think, 
however, that the sentences should have 
been: passed under the provisions of s. 379 
and not 5 380, Penal Code. We, according- 
ly, dismiss the appeal of Babulal Chow- 
khani (Appeal No 464) and direct that the 
sentences of one year's rigorous imprison- 
ment and a fine of Rs. 1,000, or in default six 
months’ rigorous imprisunment, be record- 
ed as being passed under s, 39, Hlectricily 
Act read with 8. 379, Penal Oode. Babulal 
Chowkhani must surrender to his bail and 
serve out the sentence imposed upon him. 
‘The judgment then discussed the evidence 
with regard to tae other accused and con- 
tinued.) It is perhaps desirable that we 
should observe at this point that although 
we have held that there was no misjoin- 
der of charges or mis-trial of the appellants 
by reason vf the framing of the conspiracy 
charge and combining that charge with 
certain other charges against certaia of the 
accused persons, there is at the present 
time in this province too great a tendency 
to make charges against a number of per- 
sons that they were parties toa conspiracy 
and so guilty of an offence under s 120-B, 
renal Code, in circumstances where charges 
of ordinary substantive offences would be 
enough. The result is that what ought to 
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be comparatively short and simple cases- 
become long, complicated andjunwieldly and 
instead of being disposed of quickly, drag 
on for a very long time. Moreover, there are, 
as we know, certain obvious advantages 
which the prosecution may derive and 
sometimes unfairly derive. from the exis- 
tence of a charge of conspiracy covering a 
number of persons said to have committed 
several offences either of one and the same 
kind or of different kinds within the four 
corners of the dimensions of the conspiracy. 
In the present instance if we had the sligh- 
test reason to suppose that any of the con- 
victed persons had been unfairly dealt with 
by reason of the whole body of them having 
been caarged with conspiracy, we should 
have felt it our duty to quash th: pro- 
ceedidgs. It is fortunate for the prosecution 
that allhough we have given the closest 
attention and consideration to the points 
urged by the learned Advocates appearing 
for the appellanis, we have ao. come to any 
such conclusion. The pieces’ of evidence 
which Mr. Carden Noad said would not have 
been admissible but for the existence of 
the charge of conspiracy, and also those 
pieces of evidence which Mr. Carden Noad 
declared would not be admitted in any 
event, none of these things bave, in our 
opinion, had any influence adverse to the 
interests of the convicted persons or any of 
them. For the reasons given.above, the 
appeal of Rash Behari Shaw (appellant in 
Appeal No. 446), Sushil Kumar Ghose 
(appellant in Appeal No. 461), Jagadish 
Singh (appellant in Appeal No. 462) Babulal 
CLowkuani (appellant in Appeal No. 464) 
Ganesa Banadur (appellant in Appeal 
No. 455), and Sailendra Nath Mukherji 
(appellant in Appeal No. 46b), are dismis- 
sed. These appellants will surrender to 
their bail bonds and will serve out the 
sentences imposed upon them. Tne appeal 
of Patal Chandra Santra (appellant in 
Appeal No. 461) and tne appeal of 
Manindra Nath Dey (appellant in Appeal 
No. 453), are allowed. These two appellants 
will be discharged from their bail bonds 
and reieased forthwith. 


D. Order accordingly. 
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ALLAHABAD HIGH COURT 
Fires Civil Appeal No. 165 of 1935 
November 30, 1936 
Sutaiman, C.J. AND BENNET, J. 
JAGRUP SINGH - APPELLANT 
YETSUS 
Musammat RAM GATI—RESPONDENT, 
Limitation Act UX of 1908), Sch. I, Art. 181--Sale 
of mortgaged property~Amount realised found in- 
sufficient—Sale confirmed and confirmation affirmed 
in appeal—Application for personal decree—Limita- 


tion, when begins—Civil Procedure Code (Act V of 
1908), 0. XXXIV, r. 6. 

Where in execution of afinal decree for sale on 
a mortgags, the property was sold for a smaller 
amount than the debt and the order of confirmation 
of sale was affirmed in appeal, and the mortgagee 
applied for personal decree under O. XXXIV, r. 6, 
Civil Procedure Code: 

Held, that Art. 181, Limitation Act, governed the 
application and limitation ran from the date on 
which it was finally decided by the Appellate Court 
that the sale should stand, Krishnabandhu Ghatak 
y. Panchkari Saha (1), dissented from. Rajambal v. 
Thangam. (2), followed. 


WG. A. from an order of the District 
Judge, Allahabad, dated March 20, 1935, 

Mr. Baleshwari Prasad, tor tne Appellant. 

Mr. Ambika Prasad, tor the Respondent. 


.Judgment.—This is a defendants ap- 
peal from an order of remand passed by 
ihe District Judge. A preliminary decree 
forsale had been passed under O. à XXIV, 
r. 4, directing the saie of certain morigaged 
properties. ‘Ihe tinal decree was passed on 
March 16, 1929. ‘Lhe mortgage property 
was sold at auction on January 30, 1930, 
for a smaller amount than the mortgage 
debt. On March 8, 1930, the sale was cun- 
tirmed, the objections filed by tho judg- 
ment-debtor having been overruled. An 
appeal was preferred and was disposed of 
on January 13,1930, under which the order 
of Contirmation was attirmed. Ihe mort- 
gage deed in question had been executed 
on Juy 21,1914, and the mortgage money 
was payable in six years. Tue suit was 
brought in 1923, that isto say, well within 
six years of the period fixed for payment. 
The plaintiff was, therefore, entitled toa 
personal decree as there was a registered 
deed. Un July 1l, 1934, he apphed for a 
personal decree under VU. XXXIV, r. 6, 
tO whicu many objections were raised. 
They have been decided against the judg- 
ment-debtor. 

A new poiut is now taken for the trst 
time in tus appeal tnat the application 
by the decree-noider under O. XXXIV, 
r. 6 was by itself barred by time because 
it was not made within three years of 
whe order contirming the sale. No doubt 
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the application cannot be treated as an 
application for the execution of a decree 
and is, therefore, governed by Art. 181, 
Limitation Act. The question, however, 
is from what time the period of limitation 
should begin to run. Under O. X XXIV, r. 6, 
where the net proceeds of any sale held 
under that order are found insufficient to pay 
the amount due to the plaintiff, the Court 
on application made by the plaintiff if 
the balance is legally recoverable from the 
defendant, can pass a decree for such 
balance. Now it was first ascertained by 
the trial Court when the sale was con- 
firmed that the amount of sale proceeds 
was not sufficient to pay the amount due 
to the plaintiff, but that order was appealed 
from and the Appellate Court might have 
come toa contrary conclusion if it had 
set aside thal order. It would have 
directed a fresh sale to be held which 
might have fetched a larger amount. It 
cannot therefore be said that it was 
definitely ascertained as soon as the first 
Court confirmed the sale that the sale pro- 
ceeds were insufficient to pay the whole 
amount. It isfar more reasonable to hold 
that itwas only when the Appellate Court 
finally decided that the sale should stand 
that it was ascertained delinitely that the 
amount realised was insufficient to pay 
the decretulamount, The learned Advocate 
for the appallant relies on certain remarks 
made by the Calcutta High Court in Krish- 
nabandhu Ghatak v. Panchkari Saha (1). At 
p. 743* the learned Judges remarked that: 
“Once the right accrues, time begins to run and 
the uncertainty caused by an uppeal or other proceed- 
ings taken, need not by itself be held sufficient to 


suspend the operation of the statute or tu entitle the 
plaintiff to get a deduction.” 


On the other hand, the view taken by the 
Madras Hign Oourt in Rajambalv. Than- 
gum (2), is tnat time should begin toran 
from the date wnen the Appellate Court 
finally decides that tne sale should be 
conlirmed, The view taken by the Madras 
High O.vurt appeals to us and we toink 
it jar more reasonable to hold that so 
long as there is not absolute tinality, it should 
not be held tnat it has been detinitely 
ascertained tuat the amount realised is 
insutlicient to pay the decretal amount. 
It is only when tne Appellate Court finally 
decides the matter, and all uncertainties 


(1) 580 741; 13) Ind, Cas. 815; 35 C W N 231; 52 
C LJ 631; A IR 1981 Cal. 166, 

(2) A 1 R 1935 Mad. 640; 157 Ind, Cas. 942; (1938) 
M W N 594;8 R M 180; 42 L W 518. 
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are removed, that theright to apply accrues. 
It is not disputed that the present appli- 
cation was made within three years. We 
accordingly think that there is no force 
in this appeal. We therefore dismiss this 


appeal. 
N. Appeal dismissed. 


MADRAS HIGH COURT 
Civil Appeal No. 415 of 1932 
October 7, 1936 
VARADACHARIAR AND HORWILU, JJ. 
SREEMADH DEIVASIGAMANI PONNAM- 
BALA DESIKAR—PLAINTIFE No. 2-—~ 
APPELLANT 
PETSUS 
Raja SRIMATHI MUTHU VIJAYA- 
REGHUNATHA DORAISINGAM AND 
ANOTHER— RESPONDENTS. 

Survey and Boundary Disputes Act (VIII of 1923), 
s. 14—Dispute as to boundary between estates—Surt 
to set aside Survey Officer's decision—Ryots, whether 
necessary parties—Impleading ryots more than 3 
years after date of decision—Permissibdility. 

In a dispute between an estate holder and a 
neighbouring estate holder in respect of the boundary 
between the two estates, the estate holders are the 
persone prima facie interested in the dispute within 
the meaning of s. 14 of the Survey and Boundaries 
Disputes Act of 1922 and omission to add ryots as 
parties to suit ie not fatal to the maintainability of 
the suit under the said section. 

The rgots may in such a case be added as parties 
even after the expiry of 3 years from the date of the 
Survey Officer's decision. Guruvayya v. Dattaraya 
(1), relied on. 

Appeal against the decree of the Court 
of the Subordinate Judge (Principal) of 
Devakottai in O. S. No. 105 of 1927, 

Messrs. K. Rajah Ayyar,V. Ramaswami 
Ayyarand R. Rangachari, for the Ap- 
pellant. 

Messrs. B. Sitarama Rao and N. G. 
Krishna Ayyangar, for the Respondents, 

Varadachariar, J.—This appeal arises 
out of a suit filed by the Pandarasannadhi of 
the Kunnakudi Mutt for the purpose of gett- 
ing a decision by an appellate Survey Officer 
(dated September 22, 1924) set aside in 
some respects. There are two villages 
which may be referred to as M and A. 
M belongs to the Kunnakudi Mutt of which 
the plaintiff is the Pandarasannadhi and 
is a Dharmasanam village in the Sivaganga 
estate. A belongs toa Devasthanam in the 
Sivaganga estate and the zemindar is the 
trust thereof. The 2nd defendant is an 
alinee from the zemindar. 

Survey operations were started in this 
locality in 1922 or 1923. It is not clear 
from the records whether the proceedings 
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were started when Act IV of 1897 was in 
force or after Act VIIL of 1923 came into 
force. Itmay be a question of some diffi- 
culty whether in dealing with the effects 
of the survey, the Court should apply the 
provisions of Aci IV of 1897, or those of 
Act VIIL of 1923. There is reasonto think 
that there is some marked difference bet- 
ween the two Actsin respect ofthe effect 
of the survey, if a suit is not brought 
within three years allowed by the Act. 
We do not pursue that question further 
because in the present instance the suit 
was undoubtedly filed within three years 
of the decision of the appellate Survey 
Officer. 

In the plaint as originally framed only 
the zeminaar was the defendant; the 2nd 
defendant was later on impleaded as an 
alienee from the zemindar subsequent to 
the institution of the suit. There is a 
statement in para. 9 of the piaint that 

“The lands in dispute are warapat punjah lands 
in the holding of the various pattadars of the vil- 
lage and thee have been for a long number of years 
exchange of pattas and muchilikkas in 1espect of 
the suit lands and the mutt as well as the lessees 
from the mutt have been in enjoyment of the same 
by collecting the waram, ete., due to them,” 

In the written statements filed in Janu- 
ary 1928 by the lst defendant and in 
February 19.9 by the 2nd defendant, objec- 
tions on the score of non-joinder were taken. 
The objection in para. 13 of the Ist de- 
fendant's written statement is general and 
does not specify who the ryots are tnat 
were asked to be joined. inthe 2nd de- 
fendant’s written statement, para. 6 puts 
it more specifically that the plaintiff should 
have impleaded the tenants who according 
to him were in possessiou under him. The 
issues raised the question of non-joinder 
in various forms, but the question was not 
dealt with in the first instance nor for more 
than a couple of years after the written 
statements had been filed. 

A large mass of documentary evidence 
was filed in the case and a number of 
Witnesses haye been examinea on both 
sides. On July 11, 1932, it appears from 
the B diary that arguments were heard 
on Issues Nos. 3,5, 6 and 7 which were 
apparently regarded as preliminary issues. 
We are constrained to observe that it is 
a pity that these preliminary argumenis 
had not been thougnt of ata much earher 
stage, before time was spent on recording 
BO much evidence. After hearing these 
preliminary arguments an order was passed 
on the non-joinder issue on August 1, 1932. 
The learned Judge held that both on 
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general considerations and by virtue of 
s. Lf of the Survey and Boundaries Act, 
the ryots of the two villages who were 
said to be in possession and enjoyment 
of several items of the property in dispute 
were necessary parties to the suit. Time 
was accordingly given to enable the plaint- 
iffs to apply to implead them. LA. 
No. 1096 of 1932 was accordingly filed. 
That application came on for hearing 
in September 1932 and the learned Judge 
then held that as the non-joinder of the 
persons proposed to be added was fatal 
to the maintainability of the suit and they 
were proposed tobe added as defendants 
only after the three years’ period of limi- 
tation had expired, it was not proper to 
allow them to be joined as parties to the 
suit at that stage. The result was that 
the learned Judge dismissed the suit. 
Hence this appeal by the plaintiff. 

The order of the learned Judge has been 
supported by My. Sitarama Rao on the 
ground that under ss. 13 and 14 of Act VIIL 
of 1923, a decision of the Survey Officer 
demarcating a boundary is conclusive not 
merely between the parties to a dispute 
before the Survey Authorities (as was held 
under the Act of 1897) but as against 
all persons interested in that boundary 
line and it could not therefore have been 
the intention of the legislature that a suit 
under s. 14 could be instituted without 
impleading eonominee all persons who 
may be interested in that boundary line. 
It may also be mentioned that in Act IV 
of 1897, there was an explanation tos. 13 
to the effect that ; A 

“Where parties litigate bona fide in respect of 
boundaries of property claimed in common for 
themselves and others, all persons interested in such 


boundary dispute shall, for the purpose of this sec- 
tion, be deemed to claim under parties so litigat- 


g. 

This provision has been replaced in s. 14 
of the present Act by the following clause. 

“The plaintiff in such suit shall join as parties 
to it all persons whom he has reason to believe to 


be interested in the boundary which is the subject 
of the suit.” 


Mr. Sitarama Rao contends that the 
result of this substitution is that if any 
persons whom the plaintiff must have 
believed to be interested in the boundary 
in question are not impleaded, the whole 
suit must fail because it will not be possi- 
ble to correct the Survey Officer’s deter- 
mination only as against some of the per- 
sons interested while leaving it in force 
as against olher persons. 

Mr. Sitarama Rao may be right to this 
extent thal it is desirable to have before 
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the Court all persons interested in the 
boundary in question: but we think it will 
be reading too much into that provision 
to say that the omission to implead any 
person so interested is necessarily fatal 
to the‘suit. Tae very language in which 
that clause is couched by reference to 
the reasonable belief of the plaintiff as to 
the persons interested, is against the extreme 
contention put forward by Mr. Sitarama 
Rao. It must also be remembered that 
the Survey and Boundaries Act deals with 
the survey of lands in estates as well as 
lands in ryotwari areas. In applying s. 14 
to survey of lands in estates there are, it 
seems to us, other considerations also to 
be borne in mind. Within an estate, there 
may be various grades of cultivators 
possessing various rights as against the 
holder of the estate. There may be 
cultivators of private lands: there 
may be persons in possession of non- 
occupancy lands and of occupancy lands 
of service tenures and so on. There 
may also be waste lands in the estate. It 
is one thing to postulate that between the 
holder of the estate on the one hand and 
against the various persons in occupation 
of a particular piece of land in the estate 
on the other, there are varying interests 
and tenures; but it does not seem to us 
to be the correct principle that in a dis- 
pute between the holder of the estate and 
the holder of any neighbouring estate in 
respect of the boundary between the two 
estates, the tenants or cultivators under 
the holder of either estate are prima facie 
persons interested within the meaning of 
this part of s. 14, at any rate not to the 
extent that their mnon-joinder should be 
recorded as fatal to the maintainability of 
the suit. It has been decided with reference 
to the language of the permanent settle- 
ment reguiation that for various purposes 
the registered proprietor is the owner of 
the area comprised in the settlement and 
in recent cases from Calcutta, the Privy 
Council have laid down that he is the 
owner even to the extent of being re- 
garded as the person entitled to the rights 
to minerals in the land (Cf.s. 7 of the 
Madras Estates Land Act). We are, theres 
fore, inclined to think that in a dispute 
between one estateholder and a neighbour- 
ing estate holder, in respect of the boundary 
between the two estates, the estate holders 
are the persons prima facie interestedin the 
dispute within the meaning of s. 14. It is 
significant in this connection to note that 
when the survey now in question was 
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conducted the only persons who appeared 
in response to the notice unders. 6 were 
plaintiff and the zemindar. In this view, 
the learned Judge seems to us to have 
gone too fur in nolding that the omission 
to add the rvyts as parties to the" suit in 
the first instance was such a defect as 
necessitated the dismissal vf the suit. 

it is true that the application to add 
‘the ryots as parties was made afier the 
lapse of three years from the date of the 
Survey Officer's decision. But in view of 
the principle laid down in Guruvayya v. 
Datiaraya (|), that circumstance will not 
of itself justily either the dismissal of the 
application to implead them or the dismis- 
Bal of the suit. We would, therefore, direct 
that I. A. No, 1096 of 1932 be ordered as 
prayed for. We would also set aside the 
decree of the lower Court dismissing the 
suit and remand the case for disposal on 
the merits. We cannot, however, help think- 
ing that this situation has been brought 
about by the plaintiff himself and might 
well have been avoided if he had taken 
steps earlier to file the suit or had implead- 
edthe ryots in the ordinary course. We 
accordingly direct that up to this stage 
all costs incurred shall be respectively 
borne by the parties themselves. There 
will be a refund of court-fee on the memo- 
randum of appeal. 


A. Decree set aside. 
(1) 20 B 11; 5 Bom. L R 618, 





ALLAHABAD HIGH COURT 
Oivil Revision Application No. 165 of 1936 
December 14, 1936 
Niawat ULLAH, J. 
Pandit AMBA SHANKAR- PLAINTIFF 
~—APPLIOANT 
versus 
Musammat SEOTI—Opposits PARTY 

Civil Procedure Code (Act V of 1908), ss. 2 (2), 
107, O. VII, rr. M (0), 12, 0. XXXIIL, r. 11—Dis- 
missal of suit in forma pauperis—Appeal dismissed 
for appellant's failure to pay court-fees and costs 
of Government—Whether a decree—O, VII, r. 11.0), 
scope of—Appellate Court, if can reject properly 
stamped memo, of appear ongroundthat pauper appel- 
lant has not puid court-fee on plaint—Appetlate 
Court, if can itself enforce right of Government for 
costs. 

Bofore an order can amount to such rejection as 
ig contemplated by s. 2 (2), Civil Procedure Vode, it 
must be ‘rejection’ authorized by some provision of 
the Uode ot Civil Procedure, It the plaint is reject- 
ed for a cause for which the Code does not empower 
the Court to do so, it will not be a decree, as defin- 
ed in the Civil Procedure Code, even though the 
Gourt may use the word ‘reject’ in disposing of 
the suit. What can be done by a Court of tirat 
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instance in reference to a plaint may also be done 
by a Court of Appeal as regards the memorandum 
of appeal. This is plainly the effect of s. 107, Civil 
Procedure Code. Consequently, where the Appellate 
Court dismisses an appeal for failure of the appel- 
lant to ray. court-fee and costs awarded to Govern- 
ment on dismissal of the pauper suit, it does not 
amount to a decree within s. 2 (2). Rup Singh v. 
Mukhraj Singh (1), distinguished. h h 

Order VII, r. 11 (c), contemplates cases in which 
court-fee on the plaint or memorandum of appeal is 
not paid. i 

The Appellate Court cannot under s. 107, reject a 
memorandum of appeal properly stamped under 
O. VII, r. 12, on the ground that court-fee on the 
plaint in the original suit was not paid by the pau- 


er. 

It is not the function of a Court of Appeal to 
give effect to the right of the Government conferred 
by O. XXXIII, r. 17, Civil Procedure Code. It must 
on admission of the appeal, dispose of it in the 
manner laid down by O, XLI, Civil Procedure 
Code. Order XXXIIL, r. 13, makes it clear that the 
Government should proceed in the trial Court for 
recovery of the court-fee to which its right has been 
declared by r. 12. Any order which that Court 
may pass -hag been declared to be an order within 
the meaning of s. 47, Civil Procedure Code, and is 
appealable asa decree. The Appellate Court cannot 
enforce the right of the Government in the matter 
of court-fee either by issuing a process or by direct- 
ing the appellant to pay the court-fee on pain of 
his appeal being dismissed. 


U. R. App. against an order of the District 
Judge, Agra, dated January 10, 1936. 


Mr. S.C. Das, for the Applicant. 
Mr. Panna Lal, for the Opposite Party. 


Order.—This is an application for revi- 
sion directed against an order, passed by 
the learned District Judge of Agra, pur- 
porting to reject the applicant's appeal to 
his Courtin circumstances which are as 
follows : - mM 

The applicant instituted a suit in forma 
pauperis in the Court of the Subordinate 
Judge, Agra. The suit was dismissed on 
the merits, and the applicant became 
liable to pay a sum of Rs. 205 to the 
Government under O. XXXII, r. 11, Civil 
Procedure Code. The sum included tke 
court-fee payable on the plaint and some 
other ecsts said to have been incurred 
by the Government, probably, in opposing 
the application for leave to sue as a 
pauper. He preferred an appeal to the Court 
of the District Judge, and applied for leave 
to appeal as a pauper. His application 
was dismissed. and time was given to him 
for payment of the court-fee payable on 
the memorandum of appeal The applicant 
paid the full couri-fee due on appeal, and 
his appeal was registered. Three months 
later the District Judge received a com- 
munication from the Collector to the effect 
thata sum of Rs, 205 was due to the 
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Government in respect of the court-fee 
pavable in the Oonrt of the first instance 
and certain costs which had not been paid. 
The Collector requested the Judge to order 
the applicant to pay Rs. 205 as a prere- 
qnisite to the appzal being heard. Reliance 
was placed upon O. XXXII, r. 15, Civil 
Procedure Code, which was expressly 
mentioned in the Collector's letter. The 
District Judge expressed the opinion that 
O. XXXII, r. 15, Civil Procedure Code, 
was not applicable, but he had held that: 
“There is no impediment to my making anorder 


for payment of this court-fee under O. XXXII, r. 12, 
Civil Procedure Code.” 


Accordingly the learned Judge directed 
the applicant to pay the sum demanded 
by the Collector within a certain time. 
This order was not complied with, and the 
appeal was dismissed. The applicant sub- 
sequently moved the District Judge to 
restore the appeal on condition of the sum 
of Rs. 205 being paid; but the District 
Judge, who had already dismissed the 
appeal, rejected this application It is 
contended in revision that the order of 
the Distiret Judge dismissing the appeal 
was without jurisdiction. Mr. Panna Lal 
for the opposite party has strenuously 
contended that, the appeal having been 
dismissed, the order amounts to a decree 
as defined in s. 2 (2), Civil Procedure 
Code, and that an appeal was competent. 
He goes on to contend that as the appli- 
cant could have preferred a second appeal, 
no revision unders. 115, Civil Procedure 
Code, can lie. In my opinion, the order 
of the District Judge, dismissing the appeal 
in the circumstances already stated does 
not amount to a ‘decree’ within fhe mean- 
ing of s. 2 (2), Civil Procedure Code, The 
disposal of a suit oran appeal amounts 
to a decree if there is an adjudication 
which conclusively determines the rights 
of the parties with regard to all or any 
of the matters in controversy in the suit or 
appeal. ‘Rejection’ of a plaint also amounts 
to a decree. It is argued that, in so far 
as the learned Judge, rightly or wrongly 
‘rejected’ the memorandum of appeal on 
non-payment of the court-fee payable in 
the trial Court, the order amounts to a 
‘rejection’ of the memorandum of appeal 
and is, therefore, a decree. It seems tome 
that the ‘rejection,’ referred to in the defini- 
tion of decree, is such rejection as is 
permissible under the Code of Civil Proce- 
dure. The entire scheme of the Code 
leaves no doubt that two kinds of termina- 
tion of a suit or appeal are contemplated. 
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Where a svit or appeal is tried and is 
disposed of onthe merits, the Court ad- 
judicating on allor some of the points in 
controversy, the disposal amounts toa de- 
cree. Secondly in certain cases a suit or 
appeal may terminate without an adjudi- 
cation of all cr any of the controversies 
between the parties. Those cases are men- 
tioned in O. VII, r. 11, Civil Procedure Code, 
It provides that a plaint shall he ‘rejected 

interalia, on the ground that the plaintiff, 
on being required by the Court to supply 
the requisite stamp paper within a time to 
be fixed by the Court, fails to do so. There 
may possibly be other cases in which the 
Court is empowered to ‘reject a plaint s0 
as to terminate the suit.. If the plaint is 
‘rejected’ on one of such grounds, the order 
rejecting the plaint is a decree as defined 
in the Civil Procedure Code. It is, however, 
perfectly clear that, before an order can 
amount to such rejection as is contemplated 
by s. 2 (2), Givil Procedure Code, it must 
be ‘rejection’ authorized by some provision 
of the Code of Civil Procedure. If the 
plaint is rejected for a cause for which 
the Code does not empower the Court to do 
so, it willnot bea decree, as defined in 
the Civil Procedure Code, even though the 
Court may use the word ‘reject’ in disposing 
of the suit. What can be done by a Court 
of first instance in reference to a plaint 
may also be done by a Court of Appeal as 
regards the memorandum of appeal. This 
is plainly the effect of s. 107, Civil Procedure 
Code. 

In this view, the important question to 
decide is whether it was open to the 
learned District Judge to reject the memo- 
randum of appeal under O. VII, r. 11, 
Civil Procedure Code, for non-payment of 
court-fee payable on the plaint. Tt is argu- 
ed that O. VI, r. 11, read with s. 107, 
Civil Procedure Code, empowers a Court of 
Appeal to call upon the plaintiff-appellant 
before it to pay the court-fee p-yable on 
the plaint, and ifhe fails to pay it within 
the time allowed by the Court, it may re- 
ject the appeal under O. VII, xv. 12, read 
with s. 107, Civil Procedure Code. In my 
opinion, the language of O. VII, v 11 (e) 
leaves no room for doubt that it contem- 
plates cases in which court-fee on ihe 
plaint or on the memorandum of appeal 
itself is not paid and that, it has mo 
application fo a case like this in whieh, 
though the court-fee payable on the memo- 
randum of appeal has been paid, but the 
plaintif-appellant had not paid the court- 
fee payable on the plaint, having been 
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allowed to sue as a pauper originally and 
his suit having been eventually dismissed 
on the merits. The momorandum of appeal 
in the present case cannot be said to 
have been written upon paper insulficiently 
stamped, because as already stated, 
the appellant had paid full court-fee in 
appeal. 

The learned District Judge seems to 
have been of the opinion that he could 
enforce the right of the Government under 
O. XXXII, r. 12, Civil Procedure Code, 
to recover the court-fee payable on the 
plaint. In my opinion, this view is erro- 
neous. Itis not the function of a Court 
of Appeal to give effect to the right of the 
Government conferred by O. XXXII, r. 12, 
Civil Procedure Code. It must, on admission 
of the appeal, dispose of it in the manner 
laid down by O. XLI, Civil Procedure 
Code. Order XXXIII, r. 13, makes it clear 
that the Government should proceed in the 
trial Court for recovery of the court-fee 
to which its right has been declared by 
T. 12. Any order which that Court may 
pass has been declared to be an order with- 
inthe meaning of s. 47, Civil Procedure 
Code and is appealable as a decree. I 
am wholly unable to accept the view that 
the Appellate Court can enforce the right 
of the Government in the matter of court- 
fee either by issuing a process or by direct- 
ing the appellant to pay the court-fee on 
Pain of his appeal being dismissed. 

Learned Counsel for the opposite party 
referred me to Rup Singh v. Mukhra) Singh 
(1), and similar other cases in support of 
his contention that, where a plaint is 
rejected for non-payment of court-fee, the 
order rejecting it is a ‘decree.’ In all 
these cases the plaint was rejected for one 
or the other of the causes mentioned in 
O. VII, r. 11, Civil Procedure Code. As 
already staled, where the Court rejects a 
plaint for one of the reasons for which 
rejection is prescribed by the Oivil Pro- 
cedure Code, the order is a ‘decree.’ 
Where the Oourt rejects a plaint or a 
memorandum of appeal for any other cause, 
very different considerations apply. In my 
opinion the order of the learned District 
Judge, impugned in this revision, was 
wholly without jurisdiction. The applica- 
tion is allowed, the order of the lower 
Court is set aside and the case is sent 
back to that Court with the direction that 
the appeal be restored to its original 
number and disposed of according to 


(1; 7 A 887; A W N 1885, 260. 
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law. The applicant shall have his costs of 
this revision from the opposite party. 


N. Case remanded. 


CALCUTTA HIGH COURT 
Civil Reference No. 3 of 1936 
November 12, 1936 
M. C. Guoseanp MUKERJI, JJ. 
UMESH CHANDRA DE AND AN TABR 
—APPELLANTS 
versus 
MAHIM CHANDRA SABA AND craErs 


— RESPONDENTS 

Court Fees Act (VII of 1870), ss. 13, 14, 20—Cus- 
tody fees—Such fees, whether come under s. 20— 
Rules under, by High Court~General Letter No. 43 
(Civil) of December 19, 1935, declaring refund of 
poundage fees as ultra vires, whether touches cus- 
tody fees—Calcutta High Court Rules and Orders, 
para, 790, note (3), whether framed under s. 20— 
Court's power to grant refund of custody fees which 
are lying unspent. 

Custody fees come undoubtedly within tbe par- 
view of s. 20, Court Fees Act, as they are charges 
levied upon the decree-holders to meet the costs of 
a person or persons sent out to ensure safe custody 
of the movables attached in execution proceedings, 

There is no rule framed by the Calcutta High 
Court under s. 20, Court Fees Act, relating to the 
refund of such fees, but there is a provision for 
refund of poundage fees under Art. (7) of the Rules 
if the execution sale is afterwards set aside. Pound- 
age fees are paid invariably after the sale and gon- 
stitute a sort of percentage or commission upon the 
gross amount realised by the sale. There would be 
no question of their being spent or not spent, and 
it may be suid that £, 20, Court Fees Act, did not 
authorize the High Court to legislate through the 
rules, as to under what circumstances the auction- 
purchaser could demand back these fees. The case 
of custody fees, however, stands on a different 
footing; they are taken in anticipation, and if the 
anticipated circumstances do not happen, there is 
a clear duty to refund on the plainest and most 
elementary principles of law. The General Letter 
No. 43 (Civil) of 1935, dated December 19, 1935, 
issued by the High Court, declaring refund of 
poundage fees does not touch custody fees as there 
is no rule fixed by the High Court relating to such 
fees under s. 20. The provision in para. 790, note 


; Ga of the Rules and Orders issued by Oalcutta 


igh Court, is not framed under s, 20, Court Fees Act. 
It comes under the heading of “payment of money” 
in Chap. XXX, and simply lays down the procedure 
for quick realization of these deposits if lying 
unspent. This paragraph does not create the right 
to get refund, but presupposes it to be already 
existing. Bat apart from any rules, and it may 
be assumed that there is no provision directly 
bearing on the point, it must be held that the Court 
has inherent jurisdiction to grant refund in such 
cases, 4 

Custody fees might be paid in court-fee stamps 
as a matter of convenience, but they are not court- 
fees prescribed for any particular document under 
the Act. The money is legally puyable in advance 
and hence no question of mistake or inadvertence 
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as in ss. 13 and 14, comes in. The payment is 8 
contingent payment, and if the contingency does 
not happen, the purchaser is entitled to get the 
money, 


There can be a refund of custody fees under the 
inherent powers of the Court, apart from the pro- 
visions of ss.13 and 14, Court Fees Act; but that 
power is limited to cases where fees not war- 
ranted by the statute have been paid or realised 
by mistake or ‘inadvertence, Indu Bhusan v. Secre- 
tary of State (1) and In the matter of Kumud Nath 
Das Saha (2), referred to. 

C. Ref. made by the Sub-Judge, Second 
Court, Tippera, dated February 7, 1936. 

Messrs. S.C. Basak and Saadullah, for 
the Reference. 

Mukerji, J.—This is a reference made 
by the Subordinate Judge, 2nd Court, 
Tippera, under O. XLVI, r. (1), Civil 
Procedure Code and involves determination 
of a short point of law. There was an 
execution proceeding startled by a deeree- 
holder wherein he prayed for attachment 
of certain movables belonging to the 
judgment-debtor. In that execution case a 
sum of Rs. 7-8-0 was paid by the decree- 
holder as custody fees, and these fees are 
always realised in advance under the rules 
framed by this Court under s. 20, Court 
Fees Act. Ultimately the decree-holder 
did not proceed with the execution case 
and the amount remained unspent. The 
decree-holder then prayed for refund of 
this amount and the controversy centres 
round the short point as to whether this 
claim for refund is tenable. As the 
amount was not spent at all, there is 
apparently no justification for refusing the 
claim for refund and the learned Senior 
Government Pleader appearing in support 
of the reference has fairly stated that the 
claim cannot be resisted on any ground of 
justice or equity. The Subordinate Judge 
seems to be of the same opinion, and there 
isa specific provision in para. (790;, note 
(3) cf the Civil Rules and Orders issued 
by this Court for the guidance of the 
Subordinate Courts, which lays down the 
procedure for obtaining such refund. The 
learned Subordinate Judge, however, felt 
difficulty in granting the application for 
refund, because of a letter (being General 
Letter No. 43 (Civil) of 1935, dated 
December 19 1935) issued by this Court 
by which all District Judges were informed 
that refund of poundage fees was ultra vires 
of this Court as s. 20, Court Fees Act, gives 
power to fix fees only and not to refund 
them. The letter obviously does not touch 
the present point as it relates to poundage 
fees which are invariably realised after 
the sale and cannot remain unspent as is 
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the case with custody fees, but as the 
matter is put cn the larger ground that 
the rules are ultra vires of this Court, — the 
learned Subordinate Judge entertained 
reasonable doubt as to whether or not the 
same principle would hoid good with 
regard to custody fees also. It is necessary, 
therefore, to examine the matter a little 
more in details in order to find out whether 
the General Letter issued by this Court does 
really stand in the way of granting a refund 
in this case. 

Now s. 20, Court Fees Act, empowers the 
High Court to make rules inter alia 
relating to fees chargeable for serving and 
executing processes, ete., issued by Civil 
Courts. Custody fees come undoubtedly 
within the purview of the section, as they 
are charges levied upon the decree- holders 
to meet the costs of a person or persons 
sent out to ensure safe custody of the 
movables attached in execution proceedings. 
Under the rules of this Court framed under 


the said section, the custody fees are 
payable at the time of obtaining the 
processes and the minimum amount 


prescribed is Rs. 7-8-0 being the remunera- 
tionof 2 custody peon for 15 days at the 
rate of 8 annas per diem (Part 2, Art.3, of the 
Rules). Thereis no rule framed by the 
High Court under s. 20, Court Fees Act, 
relating to the refund of such fees, but 
there is a provision for refund of poundage 
fees under Art. (7) of the Rules if the 
execution sale is afterwards set aside. Now 
poundage fees are paid invariably after the 
sale and constitute a sort of percentage or 
commission upon the gross amount realised 
by the sale. There would be no question 
of their being spent or not spent, and it 
may be said that s. 20, Court Fees Act, did 
not authorize the High Court to legislate 
through the rules, as to under what 
circumstances the auction purchaser could 
demand back these fees. The case of 
custody fees, however, stands on a different 
footing; they are taken in anticipation, and 
if the anticipated circumstances do not 
happen, there is a clear duty to refund on 
the plainest and most elementary princi- 
ples of law. There is no rule framed by the 
High Court relating to the custcdy fees, 
under s 20, Court Fees Act, and no questien 
of ultra vires at all arises. 

The provision in para. 790, note (3) of 
the Rules and Orders issued by his Court, 
is not framed under s. 20, Court Fees Act. 
Tt comes under the heading of “payment 
of money” in Chap. XXX, and simply lays 
down the procedure for quick realization 
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of these deposits if lying unspent. This 
paragraph does not create the right to get 
refund, but presupposes it to be already 
existing. But apa't from any rules, and 
we may assume that there is no provision 
directly bearing on the point, we think that 
the Court has inherent jurisdiction to 
grant refund in such cases, and the decision 
in Indu Bhusan v. Secretary of State (1), 
referred to by the Subordinate Judge, does 
not say anything which militates against 
this view. The decision reiterates what was 
held in many previous cases (e.g. In the 
matter of Kumud Nath Das (2) that there 
can bea refund of Court-fees under the 
inherent powers of the Court, apart from 
the provisions of ss.13 and 14, Court Fees 
Act; but that the power is limited to cases 
where fees not warranted by the statute 
have been paid or realised by mistake or 
inadvertence, We may say at once that the 
present case is quite different and here 
strictly speaking no question of refund of 
eourt-fees under the Oourt Fees Act arises. 
The Court Fees Act provides for payment 
of court-fees in respect of documentis 
described in the schedules to the Act. 
Custody fees might be paid in court-fee 
stamps as a matter of convenience, but they 
are not court-fees prescribed for any 
particular document under the Act. The 
money was legally payable in advance and 
hence no question of mistake or inadvertence 
comes in. The payment was a contingent 
payment, and if the contingency does not 
happen, the purchaser is entitled to get the 
money. Inour opinion the answer to the 
question referred tous would be that the 
unspent amount of custody fee can be 
refunded, and the procedure laid down in 
para. 790, note (3), of the Rules and Orders 
should be followed. 

M. C. Ghose, J. —I agree. 

D. Answer accordingly. 

(1) 40 C W N 309; 159 Ind. Cas. 443; A IR 1935 
Oal. 707, 62 CL J 298; 8 RO 317. 


(2) 39 C W N 1074; 163 Ind, Gas, 292; A T 
Cal. 347; 8 R C 724. ` erang 


ALLAHABAD HIGH COURT 
Civil Revision No. 115 of 1935 
January 12, 1937 
Niavat ULLAH, J. 
Musammat AISHA BIBI— APPLIOANT 
versus 
DIVANDAR PRASAD AND OTHERS— 
OPPOSITE PARTIES 


Agra Tenancy Aet (III of 1926), ss. 79, 80, 248, 253 
—Execution of rent decree for ejectment—Court 
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granting time for making payment up. to certain date 
— Court, when should pass order of ejectment—Appeal, 
where lies. 

Where in execution of a rent decree for ejectment 
under s, 80 Agra Tenancy Act, the Assistant Collector 
grants time to the judgment-debtor to make payment 
up toa certain date, the Court ought to allow the 
proceedings before him to remain pending for the 
whole of the day fixedand ifatany timeon that day 
payment is made, no order for ejertment can be- 
legally passed. In ordering ejectment before the time 
allowed, he acts illegally and, at least, with material 
irregularity in the exercise ef his jurisdiction. 

Proceedings under ss. 79 and 80, Agra Tenancy 
Act, relate to the execution, discharge or satisfaction 
of the decree within the meaning of s. 47, Civil Pro- 
cedure Code An appeal therefore lies under s 243 to 
the District Judge from an order of ejectmcnt under 
s. 80 in execution of arent decree. In that case a 
revision lies to the High Court unders, 253, from 
the order of the District Judge and not to the Board 
of Revenue. Fagira Singh v. Pardamand Kumar (D, 
relied on, 


C.R. against an order of the Assistant 
T lst Class, Basti, dated March 1, 
1935. 

Messrs. Mushtaq Ahmadand M. H. Faru- 
qui, for the Appliesnt. 

Mr. R. K. S. Toshniwal, for the Opposite 
Parties, 

Order.—This is an application for revi- 
sion under s. 253, Agra Tenancy Act. A 
preliminary objection has been taken by 
learned Counsel for the opposite party that 
no revision lies. Tt was, however, necessary 
to state all the facts of the case before the 
preliminary objection can be decided and 
as afler hearing Counsel I am of opinion 
that it cannot be sustained, I shall deal 
with itin the course of the judgment on 
the merits. Tne applicant is a tenant, 
other than a permanent tenure-holder or 
a fixed rate tenant, of the opposite party 
ata certain annual rent. ‘The latter in- 
stituted a suit for recovery of arrears of 
rent for certain years, and obtained a decree. 
The opposite party then made an applica- 
tion under s. 79, Agra Tenancy Act, pray- 
ing that the decree be executed by 
the ejectment of the applicant. The Oourt 
issued a notice to her and on her appear- 
ance granted time for pas ment “up to March 
1, 1935". The case was taken up on that 
date in the forenoon and, at any rate, not 
before 2 p.mM., and as the record showed 
that no payment had been made, the Court 
passed an orderof ejectment. The appli- 
cant turned up during the Court hours and 
represented that her impression was that 
the case would be taken up on March 2, 


1935, and that she had brought some 
money and was arranging for the rest. 
The Court rejected the application. She 


preferred an appeal in the Court of the Dis- 
trict Judge who dismissed it.. She came 
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up to this Court in revision under s. 253, 
Tenancy Act, and showed her readiness to 
pay forthwith. 

Her contention is thattime having been 
granted to her up to and inclusive cf March 
1, 1935, the Assistant Collector had no 
jurisdiction to pass the order of ejectment 
before the expiry of that time. Learned 
Counsel for the opposite party maintains 
that no revision lies. Section 253, under 
which the revision has heen filed, empowers 
the High Court to call for the record of 
any suit or application which has been 
decided by any subordinate revenue Court 
in which an appeal lies to the District 
Judge, and in which no appeal lies to the 
High Court. The grounds of revision are 
the same as are mentioned ins. 115, Civil 
Procedure Code. It is admitted that no 
appeal lies to the High Court. The only 
question is whether an appeal lay to the 
District Tudge from the order of the Assis- 
tant Collector directing the ejectment of 
the applicant under s. 80, Tenancy Act. 
Section 248, Tenang Act provides 
for appeals from certain orders, includ- 
ing those mentioned in s. 47, Civil 
Procedure Code. If the proceedings 
for ejectment under ss. 79 and 80, Agra 
Tenancy Act, relate to the execution, 
discharge or satisfaction of the decree, 
there can be no doubt that the order of 
ejectment passed under e. 20 is an order of 
the kind contemplated by s. 47, Civil 
Procedure Code. In my opinion proceedings 
under ss. 79 and 80, Agra Tenancy Act, 
do relate tothe execution, discharge or 
satisfaction of the decree within the 
meaning ofs. 47. In this view, an ap- 
peal clearly lay to the District Judge. 
Learned Counsel for the opposite party 
referred meto a ruling of the Board of 
Revenue in which a contrary view is said 
to have been taken. Only the head-note 
has heen read out to me from a Digest. 
I am therefore not in a pcsition to say 
what the precise ground of decision was. 
In any case, it is diametrically opposed 
to the view taken bya Division Bench of 
this Gourt in Fagira Singh v Pardamand 
Kumar (1), in which it was definitely held 
that an order of ejectment passed under 
s. 80, Tenancy Act, is appealable to the 
District Judge under s. 248 (3) It was 
further heldin that case that a revision 
lies to the High Court, and not to the 
Board of Revenue. Accordingly I hold that 

(1) 1931 AL J 529; 135 Ind. Cas. 457; A I R 1932 All. 


92; 53 A 715; 15 R D498; L R12 A 243 Rev; Ind. Rul. 
(1932) All, 83, 
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this Court has jurisdiction to entertain the 
present revision under s. 253, Tenancy 
Act. 

As regards the merits of the case, it is 
perfectly clear that the Assistant Collector 
acted illegally in passing his order of 
ejectment before the expiry of the time 
given for payment. He should have allowed 
the proceedings before him to remain 
pending for the whole of “Tareh 1, 1935, and 
if at any time on that day payment had 
been mad», no order for ejectment could 
be legally passed. In ordering ejectment 
before the time allowed he acted illegally 
aad, at least, with material irregularity in 
the exercise of his jurisdiction. In this 
view this application for revision is allow- 
ed. The orderof ejectment, passed by the 
Assistant Collector, is set aside. The ap- 
plicant shall be restored to possession if 
the arrears of rent decreed against her 
are paid in this Court by January 16,1937. 
If payment is made the parties shall bear 
their own costs of this revision. Ifno pay- 
mentis made the application for revision 
shall stand dismissed with costs. 

D. Application allowed. 





MADRAS HIGH COURT 
Letters Patent Appeal No. 109 of 1935 
October 13, 1936 
VARADACHARIaR AND HORWILL, JJ. 
CHINNASAW MI CHETTY AND OTHERS 
APPELLINTS 
VETSUS 
MANICKAMMAL ANDANCTAER —Derennants 
—RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 54—Hvi- 
dence Act (I of 1872), s. 91\—Sale of property less than 
rupees one hundred in value—Sale-deed not registered 
— Hvidence to prove prior oral sale independent of the 
Sale-deed and delivery of possession—Admissibility— 
Validity of sale. 

In the case of a sale of property of value less 
than one hundred rupees, the non-registration of the 
document which is produced in evidence of the sale 
is not fatal to the validity of the transfer ifa prior 
oral gale independent of the sale-deed, and delivery 
of possession in pursuance thereof, can be establish- 
ed. 

In such a case it will bea very artificial applica- 
tion of s. 91 of the Evidence Act to say that the con- 
tract between the parties is contained only in the un- 
registered sale-deed and that there could be no other 
proof of the sale. Kuppuswami v. Chinnasami (1) 
distinguished. 


L. P. A. against the judgment of Mr. Justice 
Wadsworth, dated September 4, 1935, and 
passed in Second Appeal No. 760 of 193], 
preferred to the High Court against the 
decree of the Court of the Subordinate 
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Judge of Vellore in A. S. No. 89 of 1930 
(A. 5. No, 271 of 1929, District Court, North 
Arcot at Vellore), O. 8. No. 620 of 1928, 
District Munsif's Court, Tiruvannamalai. 

Mr. V.T. Rangasami Ayyengar, for the 
Appellants. 

Mr. M. S. Venkatrama Ayyar, for the Res- 
pondents. 

Varadachariar, J.—This Letters Patent 
Appeal arises of a suit in ejectment. The 
plaintiff claims the suit property as one of 
the items which he purchased in execution of 
a decree passed on a mortgage given by one 
Dharma-Goundan in the year 1913. T e Ist 
defendant is a widow of the mortgagor's 
brother. She claims that three years hefore 
the mortgage, the suit property had been 
sold to her husband by Dharma Goundan. 

The only question for our decision is 
whether by this sale which is said to have 
taken place in 19.0 the lst defendant's 
husband became in law the owner of the 
property. The document produced in evi- 
dence of the sale is admittedly unregister- 
ed, but asthe sale was only for Rs. 75, the 
non-registration of the document is not 
fatal to the validity of the transfer, if 
the Ist defendant is able to establish a 
prior oral sale and delivery of possession 
in pursuance thereof, i. e., an oral sale 
sufficiently dissociated from the unregister- 
ed sale-deed that the one can be regarded 
as one independent of the other. 

Both the lower Courts found that the con- 
sideration for the transfer by Dharma 
Goundan to his brother must have been 
paid a month or two and posession must 
also have been taken by the vendee a 
month or two before the unregistered sale- 
deed. The appellants’ learned Counsel is 
no doubt justified in the comments that 
he made upon the way in which the lst 
defendant's pleas are put forward in the 
written statement. But having regard to 
the line taken by the plaintiff, who altogether 
denied the reality of the transaction, no 
issue was specifically framed on the ques- 
tion when and how the title passed to the 
lst defendant's husband and when posses- 
sion wastaken by him. It may perhaps 
be conceded that the necessity for dis- 
sociating the oral sale from the unregister- 
ed document was not sufficiently realised 
in the early stages of the litigation either 
by the plaintiff's advisers or by the lst 
defendant's advisers. But we do not think 
that at this stage we will be justified on 
that ground in ignoring the concurrent 
findings of both the Courts that the con- 
sideration had been paid and possession 


AMAR CHAND v. NAWAB DIN (LAH.) 


16810 


has been taken by the Ist defendant's 
husband at least a month before the date 
of the unregistered sale-deed. If this be 
the conclusion on the facts, it will be a 
very artificial application of s. 91 of the 
Evidence Act to say that the contract 
between the parties is contained only in 
the unregistered sale-deed and that there 
could be no other proof of the sale. 

In addition to the authorities referred 
to in the judgment of the learned Judge 
of this Court who heard the Second Appeal, 
our attention was also drawn to the decision 
in Kuppusawmi v. Chinnasawmi (1). We 
do not wish to throw any doubt upon the 
legal principles laid down there but from 
the dates given in that judgment it will 
be clear that on the findings there was 
no possibility of inferring an oral contract 
and delivery of possession anterior to the 
unregistered sale-deed and much less an 
oral contract dissociated from it. We 
accordingly hold that there is no reason 
for interfering with the decision of 
Wadsworth, J., in the second appeal. 

The Letters Patent Appeal is dismissed 
with costs. 

A. Appeal dismissed. 
oa. ATR 1928 Mad. 546; 111 Ind. Cas 677;28 LW 
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LAHORE HIGH COURT 
Second Civil Appeal (from Order) No. 52 
of 1936 


January 6, 1937 


Buipg, J. 
AMAR CHAND—OREDITOR—ÅPPELLANT 
versus 
NAWAB DIN—Inso.vent AND ANOTHER— 
RESPONDENTS 


Punjab Relief of Indebtedness Act (VII of 1934), 
s. 6—Usurious Loans Act (X of 1918), ss. 4, 8— 
Insolvency Court, if can exercise powers under s, 3— 
Whether entitled to reduce interest. 

Section 6, Punjab Relief of Indebtedness Act, does 
not refer to civil proceedings other than suits and 
it is doubtful if the amendments made in s. 5 would 
apply to insolvency proceedings at all; but whether 
they would or would not, even the provisions of 
s, 4 of the Usurious Loans Act, as they stood 
before Act VII of 1934, came into force, did confer 
jurisdiction on the Insolvency Court to exercise 
powers conferred by s. 3 ofthe Act on a Court in 
the trial of a suit. The Ingolvency Court is, there- 
fore, entitled to reduce the interest if it finds 
sufficient justification fordoing soon the merits of 
the case, 


8.0. A. from the order of the District 
Judge, Sialkot, dated May 29, 1936, affirm- 
ing that of the Insolvency Judge, Sialkot, 
dated November 14, 1935. 


1937 


Mr. M. C. Sud, for the Appellant. 

Mr. Mohammad Monir fcr Mr. Bashir 
Ahmad, for the Respondents. 

_ dudgment.—In the proceedings relat- 
ing tothe insolvency of one Nawab Din, 
a question was raised as to the amount 
of ‘interest which could be allowed to a 
secured creditor named Amar Chand. The 
Insolvency Judge decided that in view of 
the provisions of s. 5 of Act VII of 1934 
Amar Chand was not entitled to claim 
interest at a rate exceeding Rs. 12 per 
per cent. per annum. He accordingly held 
that the amount claimable by Amar Chand 
was Rs, 1,418 only. From this decision 
an appeal was preferred to the District 
Judge who held that s.5 of Act VII of 1934, 
applied to suits only and not to insolvency 
proceedings. He, therefore, accepted the 
appeal and remanded the case for re-deci- 
sion. An application for review wasthen 
presented to the learned District Judge on 
the ground that he had overlooked the 
provisions of s. 4 of the Usurious Loans 
Act of 1928. He accepted this petition on 
the ground that there had been an error 
of law apparent on the face of the record 
and holding that the Insolvency Judge 
had jurisdiction to reduce the interest 
under s. 4 of the Usurious Loans Act, 
set aside his own order and affirmed that 
of the Insolveney Judge. From this deci- 
sion a second appeal has been preferred. 

The learned Counsel for the appellant 
contended that the learned Insolvency 
Judge had no jurisdiction to reduce the 
interest claimable by Amar Chand as Amar 
Chand was a secured creditor and had not 
surrendered or valued his security as re- 
quired by s. 47 of the Provincial Insol- 
vency Act. This contention does not ap- 
pear to me to have force because this objec- 
tion was not taken either in the Insolvency 
Court or in appeal before the learned 
District Judge. The learned District Judge 
has distinctly noted in his last order that 
no other poinis except those discussed by 
him were raised before him. In the 
circumstances, it must, I think, be held 
that Amar Chand was prepared to surrender 
his security and claim the wholeamount due 
to him along with the other creditors out 
of the asse!s of the insolvent. 

The order ofthe learned District Judge, 
however, does not appear to me to be 
sustainable in law on another ground, The 
learned District Judge has remarked that 
according to s. 4 of the Usurious Loans 
Act, Amar Chand was not entitled to 
interest at a rate higher than 12 per cent. 
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per annum. But the provisions of s., 4 
are discretionary and neither the Ingol- 
vency Judge nor the learned District Judge 
has examined the question of interest to 
be allowed to Amar Chand on merits, I 
also note that s. 6 of Act VIE of 1934, 
provides that the amendments made in 
s. 5 shall apply to all suits pending on 
or instituted after the commencement of 
this Act. This section does not refer to 
civil proceedings other than suits and 
there is rcom for doubt in the circumstances 
if the amendments made in s. 5 would 
apply to insolvency proceedings at all; 
but whether they would or would not, 
even the provisions of s 4 of the Usurious 
Loans Act, as they stood before Act VII 
of 1934 came into force, did confer juris- 
diction on the Insolvency Court to exercise 
powers conferred bys. 3 of the Act ona 
Court in the trial of a suit. The Ingol- 
vency Court was, therefore, entitled to 
reduce the interest if it found sufficient 
justification for doing soon the merits of 
the case. 

1 accept the appeal and setting aside 
the order of the Courts below, remand 
the case for re-decision of the amount due 
to Amar Chand after an examination of 
the circumstances of his debt in the light 
of the provisions of ss. 3 and 4 of the 
Usurious Loans Act. Costs to follow final 
decision. 


Parties are directed to appear before the 
Insolvency Judge on January 25, 1937. 


N. Appeal accepted. 


ALLAHABAD HIGH COURT. 
Seccnd Civil Appeal No. 1264 of 1934 
December 9, 1936 
SULAIMAN, O. J. AND Bennet, J. 
RAM DAYAL AND OTHERS-—-DERFENDANTS 
—APPELLANTS 
versus 
MUKAT MANOHAR AND ANOTHER 
- PLAINTIFRS— RESPONJENTS 
Provincia! Insolvency Act (V of 1920), ss. 2 (d), 
28-—‘Property’, if includes right to sue for breach 
of contract—Contract by mortgagee to make pay- 
menis—Breach—Mortgagor becoming insolvent—Re- 
ceiver selling equity of redemption—Right to sue for 
breach of contract, if conveyed—Such right, if trans- 
eee Alaa of Property Act (IV of 1882), s. 6 
6 


Where a mortgagee having contracted to make 
certain payments on behalf of the mortgagor failed 
to perform them and on the mortgagor becoming 
insolvent, the Receiver suld the equity of redemp- 
tion toa third party: 
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Held, that the definition of ‘property’ in s. 2 (d), 
Provincial Insolvency Act, does not include the right 
to sue for breach of contract and hence that right 
remained withthe insolvent mortgagor and did not 
pass to the Receiver; . 

Held, also, that the right to sue for breach of 
contract being non-transferable under s. 6 (e), Trans- 
fer of Property Act, such a right to sue was not 
conveyed to the third party on sale by the Receiver. 
Those parts of the contract which the mortgagee 
failed to perform were not contracts which ran with 
the land but they were contracts which were made 
for the benefit of mortgagor personally. 

8. ©. A. from the decision of the Addi- 
tional Sub-Judge, Budaun, dated March 6, 
1934. 

Messrs. P. L. Banerji and P. M. Verma, 
for the Appellants. 

Mr. G. S. Pathak, for the Respondents. 


Judgment.—This is a second appeal by 
the defendanis against concurring decrees 
of the two lower Courts decreeing redemp- 
tion in favour of the plaintiff of a certain 
usufructuary mortgage and under 
O. XXXIV, 1.9, a payment by the defen- 
dants to the plaintiffs of Rs. 137 with in- 
terest. The mortgage in queslion was exe- 
cuted on April 24, 1917, by Umrao Singh 
in favour of the plaintiffs. The principal 
sum secured under the morligage was 
Rs. 4,500 and the plaint. states that the 
mortgage-deed in question is a possessory, 
morigage-deed and the profits arising from 
the mortgaged property have been agreed 
to be set off against the interest on the 
mortgage money. In paras. 4and5 it was 
alleged that most ofthe items entered in 
the mortgage deed were fictitious and that 
for that reason the mortgagees had only 
paid Rs. 2,136-3-6 of the mortgage money, 
and in para. 6: 

“Although the mortgagees did not pay the entire 
mortgege money, yet they all along realised the 
profits arising from the mortgaged property.” 


There was no rate of interest specified 
in the mortgage but in a tabular statement 
List B attached tothe plaint the plaintiffs 
with some ingenuity have assumed a rate 
of 8 per cent. interest without stating that 
figure. This rate ofinterestis arrived at 
by calculating the profits as Rs. 360 per 
annum and ascertaining that that amount 
of profits on the total mortgage amount of 
Rs. 4,500 would be 8 percent. As a 
matter of fact onthe allegations of the 
plaint that the mortgagees paid only some- 
thing less than half of the Rs. 4,500, the 
interest ifit was calculated would come to 
about double 8 per cent. and logically there- 
fore on the plaint the calculation of interest 
is incorrect. The basis of the claim is that 

“the profits amounted in the first year to 
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Rs. 360 and interest amounted to Rs. 171 
and, therefore, the debt should have gone 
in reduction of the capital amount. As 
indicated there is no ground whatever for 
assuming that 8 per cent. should be the 
rate of interest and the assumption that 
a rate of inlerest should be taken on a 
fictitious total seems unsound. This point 
has not been noticed by the Couris below 
and no attention whatever has been directed 
by either Court to whatis the rate of 
interest. The defence was that the entire 
amount bad been paid. In this mortgage 
no cash consideration was paid but about 
20 debts were included which totalled 
Rs. 4,500. In regard to these debts the 
finding of the Courts below is that items on 
p. 25 totalling Rs. 751-6-0 were fictitious and 
three other items totalling Rs. 895-11-6 
were genuine but were not paid. Now the 
rights of the plaintiffs arose as follows : 

Umrao Singh filed a petition in insolvency 
aller executing the mortgage deed in 
question and in his schedule of debts he 
mentioned this mortgage. Umrao Singh was 
adjudicated an insolvent. The equity of 
redemption of Umrao Singh was put up 
to auction by the Receiver and purchased 
by the plaintiffs for Rs. 50. This sum ap- 
pears small but at the time there was a 
mortgage deed dated January 6, 1914, in 
favour of plaintiff No 1; the original amount 
of the consideration was Rs, 428.8-0, but 
atthe time of the auction purchase the 
amount had considerably increased owing 
to interest. On May 25, 1924, the Receiver 
executed a sale deed in favour of the 
Plaintiffs of the equity of redemption and 
itis under this sale deed thatthe present 
plaintiffs have sued as transferees from 
Umrao Singh. The position of the plaint- 
iffs, therefore, is not precisely the same as 
would bethe position ofa mortgagor who 
was suing for redemption. Now the genuine 
items which have net been paid are as 
follows : 


Rs. A P. 
Decree No. 515 of 1916 of Makund Ram 
against Umrao Singh for s 3800 0 0 
Decree No. 784 0f 1914 of Ganesh Datt 
against Umrao Singh for 167 3 6 
Mortgage deed dated January 6, 1914, 
of Mulkat Manohar, plaintiff No. 1, 
executed by Umrao Singh on the 
property in suit for .» 428 8 0 
Total Rs, 895 11 6 


Now the question around which argument 
chiefly centres is whether the defendants- 
mortgagees in possession are bound to 
render accounts under s. 76 to the plaintiffs 
on redemption of this mortgage, or whether 
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8.77, Transfer of Property Act, applies to 
the case and the defendants as mortgagees 
in possession are not bound to aczount. 
Section 77 provides as follows : 

“Nothing ins. 76, cls. (b), (d), (g), and (h), applies 
to cases where there is a contract between the 
mortgagee and the morlgagor that the receipts 
from the mortgaged property shall so long asthe 
mortgagee isin possession of the property, be taken 
in liou of interest on the principal money, or in 
lieu of such interest and defined portions of the 
principal”. . 

The wording of this section applies to the 
mortgage deed as it is statedin the plaint 
that itis a possessory mortgage deed in 
which the profits arising trom the mort- 
gaged property have been agreed to be 
set off against the interest on the mortgage 
money and there is no contest that those 
terms do not correctly describe the provi- 
sions in the deed. As compared with other 
deeds, this deed is peculiarin the fact that 
no rate of interest is provided for the 
mortgage money. It is merely stated that 
the mortgagees are to hold possession in 
lieu of interest Now on appeal it has been 
contended in ground No. ithat on account 
oł this provision the defendants were not 
liable to account. Onthe other hand learned 
Counsel for the plaintifis-respondents argues 
that because all cfthe genuine items in 
the mortgage deed have not been paid by 
the mortgagees, therefore, s. 77 will not 
apply. He further develops his argument 
that because s. 77 does not apply, therefore, 
the defendunts are bound to account for 
profits as they are no longer exempt from 
the provisions of s. 76 (g). 


Learned Counsel for the respondents has 
failed to show any ruling which indicates 
that in the circumstances of the present 
case 8.77 would not apply. He has shown 
a number of rulings which are to be dis- 
tinguished cn various grounds. In some 
of these rulingsthere is a suit brought by 
the mortgagor to whom the moitgagee had 
agreed to pay certain tixed sumsand in 
other cases there are stipulations in the 
mortgage deed that part ofthe profits are 
to be used for the payment of land revenue 
and those payments either to the mortgagor 
or of land revenue have not beenmade. It 
is under such circumstances that the Courts 
have held that the accounts of protits and 
payments can be gone into by the Court in 
a suit for redemption. There ate other 
cascs in which it has been held that where 
a morigagee ina mortgage similar to the 
present has failed to carry out his under- 
taking to discharge the previous debts, then 
the mortgagor is permitted to sue for re- 
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demption before the period fixed for re- 
demption in the mortgage deed. One of 
these latter rulings is reported in Chhatku 
Rai v. Baldeo Srukul il., and in that case 
the principal umount was Rs. 599-1o 0 and 
the mortgagee had paid an amount of 
Rs. 50-15 only. The plaintiff brought a suit 
for redemption of the mortgage and redemp- 
tion was decreed upon payment of the sum 
of its. 50-15-0; that is, there was no such 
accounting gone into such as the plaintiffs 
claim in the present case,and that point 
was notclaimed in that particular case. 
The ruling, therefore, isno authority in 
favour of the plaintiffs. 

In Immani Seshayya v. Dronamraju 
Lakskminarsa Rao (2), there was a case 
where the mortgagee had undertaken to 
make a payment of Rs. 60 per annum to the 
mortgagor and this particular payment was 
not made. This payment was to be made 
out of the profits. It was held, therefore, 
that if this payment was nut made, the Court 
could direct that an account of protics 
should be taken. The ruling reported in 
Narasimha Rao Pantulu v. lmmani Seshay- 
ya 13), was similar, It appears to us that 
in the present case the plaintiffs have failed 
to show thats. 77 will not apply. A eonsi- 
derable amount of argument has been made 
in regard to the different items which have 
not been paid. In the case of the decree of 
Makund Ram for Rs. 300 the Court below 
finds that Umrao Singh was arrested and 
had to pay this money himself. Now under 
these circumstances we are of opinion that 
Umrao Singh would have had aright of 
suit against the defendants for damages 
for breach of contract and in sueh a suit he 
could have claimed not only the personal 
damages which he suffered on account of 
the arrest but also tne principal amount 
of Rs. 300 which he had paid and the in- 
terest on that amount. Now as Umrao 
Singh was entitled to bring sucha claim 
it appears tous that the plaintiffs cannot 
also havea legal right to deduct the inter- 
est on this Rs. 300 from the puorits due to 
the defendants; otherwise the defendanta 
would have to pay interest on this sum of 
Rs. 300 twice over. A similar argument 
applies to the decree of Ganesh Datt for 
Rs. 167 odd. Now in regard to the morbgage 
deed of Mukat Manohar, plaintiff No. 1, for 
Rs, 428 80,if this mortgage deed is not 


now time-barred, it would be open to the 
(1) 84 A 659; 17 Ind. Cas. 310; 10 A L J 330. 
(2) A ILR 1930 Mad. 160; 121 Ind. Cas, 277; (1929) 
M W N 752; 30 L W 966; Ind. Rul. (1933) Mad, 661. 
3669 A I R1925 Mad. &26; 90 Ind. Cas, 188, 48 MLJ 
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plaintiffs to sue on their mortgage deed, 
and in such a suit they could claim not only 
the principal money but also the interest on 
their mortgage money. 

Under these sircumstances it would not 
be correct to allow a deduction from the 
profits of the defendants on account cf the 
interest of this amount. This, therefore, 
disposes of these three amounts. We con- 
sider, therefore, that this present suit is to 
be distinguished fiom any of the rulings 
on which the plaintiffs rely because in those 
rulings the plaintiffs were the mortgagors 
themselves to whom the mortgagees had 
contracted to make certain payments, or the 
heirs of the mortgagors. In the present case 
the suit is different because under the terms 
of the mortgage deed the mortgagees have 
contracted to make certain payments on be- 
half of the mortgagor. Toa certain extent 
the present case may be stated to be a case 
in which there is not only a transfer of 
immovable property by the mortgage deed 

‘in suit, but that deed also contains certain 
provisions by wayof contract between the 
mortgagor and the mortgagees. Now so far 
as there was a transfer of property under 
the Provincial Insolvency Act, there is a 
provision in s. 28 that on the making of an 
order of adjudication the whole cf the pro- 
perty of the insolvent shall vestin the 
Court orin the Receiver. ‘Property’ is de- 
fined by s.2(d) of that Actas including 
any properly over which or the profits of 
which any person has a disposing power 
which he may exercise for his own benefit. 
It is clear that this definition of property 
will not include the right to sue for breach 
of contract and sucha right would remain 
with Umrao Singh and would not pass to 
the Official Receiver. Moreover, the mere 
right to sue is not property as provided in 
8. 6 (e) Transfer of Property Act and can- 
not be transferred and, therefore, the sale- 
deed from the Receiver to the plaintiffs 
would not convey such a right to sue. These 
parts of the contract are not contracts 
which run with the land but they are con- 
tracts which were made for the benefit of 
Umrao Singh personally. 

Another point which is set forward in 
ground No. 6is that plaintiff No.1 is the 
lambardar who has actually been collecting 
the profits since 1924 and he has been pay- 
ing those profits to the defendants. The 
plaintiffs, therefore, are in the position of a 
person who has made certain payments and 
is now in the Civil Court claiming an adju- 
dication that the payments which he made 
should not have been made. For these rea- 
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sons we allow this appeal to the extent ins 
dicated below and we set aside the decrees 
of the two lower Couris. In our opinion 
the plaintiffs are entitled to redeem the 
property on payment of the amount which 
the Courts below have found that the defen- 
dants have actualiy paid, that is Rs. 
2,852-14-8. Accordingly, therefore, we grant 
a decree of redemption for the plaintiffs 
in the terms of O. XXXIV, r. 7 on the pay- 
ment of Rs. 2,852 14-6- within six months 
from the date of this order. The parties 
will pay their own costs throughout. 

N. Appeal partly allowed. 


| MADRAS HIGH COURT 
Miscellaneous Second Civil Appeal No. 172 
of 1933 
August 5, 1936 
VENKATARAMANA Rao, J. 
YADAVALLI SURYANARAYANA— 
APPELLANT 
"versus 
CHELLA VISWANADHAN AND ANOTAER 
— RESPONDENTS. 

Hindu Law—Debts—Manager—Liability of every 
item of property in hands of any member even after 
partition. 

It is competent to a creditor, in execution of a 
decree against a debt binding on the family, to pro- 
ceed against every item of joint family property in 
the hands of any member of the family although 
there has been partition among the members. So 
long asthe property remains in the hands of mem- 
bers of the family who are admittedly liable for the 
debt to the extent of the joint family property in 
their hands, charge or no charge, the property cannot 
escape liability till the obligation is discharged. 
Subramania Ayyar v Sabapathi Aiyar (3), followed. 


Mise. S. C. A. against an order of the Sub- 
Judge, Bezwada, dated June 27, 1933. 

Mr. V. Govindarajackhari, for the Appel- 
lant, 

Mr. V. Subramanian, 
dents. 


for the Respon- 


Judgment.—This Civil Miscellaneous 
Second Appeal arises out of an objection 
raised by the appellant to the attachment 
of acertain property in his possession in 
execution of the decree obtained by the 
plaintiff (respondent No. 1) against the ap- 
pellant and another in O. 5, No. 150 of 1928 
on tLe file of the District Munsif's 
Court, Bezwada. The appellant and one 
Yadavalli Venkatanarasayya were brothers 
and members of an undivided Hindu family. 
On a debt contracted by the said Venkata 
Narasayya as the eldest and managing 
member of that family ona pro-note, the 


1987 


plaintiff instituted the said suit impleading 
both the brothers. In the said suit the 
appellant filed a written statement alleging 
that he went out of tne family having been 
adopted by his paternal uncle, that by 
virtue of the said adoption, he ceased to be 
a member of the joint family and therefore 
was not liable to the suit debt. One of the 
issues raised in the said case was “whether 
defendant No. 2 (appellant in the appeal) 
is not liable?" The appellant absented 
himself at the trial and an ex parte decree 
was passed against both ihe brothers, and 
sofar asthe appellant was concerned, to 
the extent of the joint family property in 
his hands. In execution of the said decree 
the property in dispuie was attached and 


the appellant preferred a claim alleging’ 


that the said property was gifted in his 
favour by his brother, the said Venkata 
Narasayya, bya deed of gift dated Janu- 
ary 12,1926. The gift deed recites that 
the appellant was adopted by his paternal 
uncle butas the adoptive father had not 
sufficient property, in pursuance of a direc- 
tion given and a request made by the father 
of both the brothers, the said Venkata Nara- 
sayya was making a gift in favour of his 
brother the appellant. in order to enable 
him to live comfortably, and in and by the 
said document he transferred all his rights 
in the said property to be enjoyed by the 
appellant with full rights from the date of 
the gift. 

The objecticn raised by the appellant to 


the attachment was that from the date of. 


gift it ceased to be joint family property 
and became his separate property and 
ever since it had been enjoyed by him as 
such. The learned District Munsif upheld 
the objection but the learned Subordinate 
Judge disallowed it and allowed execution 
to proceed. It is contended before me by 
Mr. Govindarajachari that by virue of the 
adoption the appellant ceased to be a 
member of the joint family and by virtue of 


the giftthe property was the absolute and ` 


separate property of the appellant and not 
liable to be attached. He relied very 
strongly on the decision in Ramaswami 
Kichilappa Naick v. Ramanujam Pillai 
(1), and Thangavelu Pillai v. Voraiswami 
Pillai (2). These cases no doubt establish 
that itis open to a member of the joint 
family to relinquish his share in favour of 
another member. Relying on the said 
decision Mr, Govindarajachari contends, 


(iI) 11 MLJ_ 406; 25 M 166. 
(2) 27 MLJ 272; 26 Ind. Cas. 211; A IR1915 
Mad, 113; 16 M L T 393 
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that as it was competent to defendant No, 1 
to make a gift of this property in favour of 
his brother, there was thus a relinquish- 
ment or surrender of the right of defendant 
No. 1 in favour of the appellant, and even 
if the adoption is not valid sofar as this 
property 1s concerned, there must be deem- 
ed to be a severance in interest and it ceas- 
ed to be joint family property both on the 
date or the decree and on the date of the 
execution and therefore was not liable to 
be attached in execution of the decree as 
it was no longer joint family property in 
the hands of the appellant. I think it is 
unnecessary to express my opinion on this 
contention in the view I am taking of the 
liability of the suit propertv for the debt of 
the plaintiff-respondent. Assuming it to 
be separate property, as contended by 
Mr. Govindarajachari, it may be separate 
property as between the brothers, but does 
it cease lo be joint family property so far 
as the creditor plaintif 1s concerned ? As 
between the creditor and defendant No. 2 
it must be taken to have been decided that 
the adoption was untrue and that the brc- 
thers remained members of an undivided 
family and the debt was a binding debt so 
far as defendant No. 2 was concerned, 
having been contracted by his brother 
Venkatanarasayya as managing member of 
the family. But for the gift there can be 
no question that the plaintiff could have 
enforced his liability against the suit pro- 
perty; it is competent toa creditor, in exe- 
cution of a decree against a debt binding 
on the family, to proceed against every item 
of joint family property in the hands of any 
member of the family. The debt was 
contracted in 1925. On the date of the debt 
the property was admittedly liable to be 
proceeded against for the realization of the 
saiddebt. The property may be separate 
property as between the brothers, but it is 
not possible to say how the right of the 
creditor to proceed against the said pro- 
perty can belost. In spite of a partition the 
creditor can proceed against every item of 
the joint family property in the hands of the 
members. That this is the correct principle 
seems to be undoubted. In Subramania- 
Ayyar v. Sabapatht Aiyar (3) at p. 416*, 


` Ananthakrishna lyer, J. states the principle 


thus: 

“On principles it seems to me that a simple money 
debt incurred by a joint family manager for purposes 
binding on the joint family, which a creditor of a 

(3) 51 M 361 at p. 416; 110 Ind. Cas. lal; AI R 
1928 Mad. 657; 54 M LJ 726; (1928)M W N 346; 27 
L W 688 (F B). 
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family could enforce payment of by proper proceed- 
ings against all the family properties, does not Cease 
to beso enforceable simply because a partition has 
subsequently been clfected among the membersof tho 
joint family.” 

In the said case the majority of the learn- 
ed Judges held that a son is liable to be 
sued forthe pre-partition debits incurred by 
his father after partition and the joins 
family property which he got at the parti- 
tion is liable to be proceeded against for 
the realization of the said debt even thougu 
the said debt was not incurred for any 
binding parposes of the family. If it was 
incurred for such a binding purpose, it was 
assumed that the liability could not be 
questioned in spite of the partition. Coutts- 
Trotter, C.J. and Srinivasa Ayyangar, d, 
who dissented from the majority view were 
prepared to accept this principle as cor- 
rect. On p. 394", Srinivasa Ayyangar, J., re- 
ferred to Ramachandra Padayachi v. Kon- 
dayya Chetty (4), wherein the joint family 
property in the hands of the son after par- 
tition was made liable for a pre- partition 
debt incurred by the father in the course of 
the family business, and observed thus: 

“The learned Judges in this case clearly held thas 
the debt, the subject-matter ofthe suit, wasone which 
arose out of a contract entered into by a father as the 
managing member of an undivided tamily. In that 
view the debt was ofcourse the debt vt the family 
itselfincluding the son, and in respect of sucha 
family debtthe partition could not possibly affect 
the liability of ason to pay the family debts trom and 
out of the property of the family.” 

‘The same view was taken by Coutts- 
Trotter, C. J., ab p. 360". Referring to the 
same casein Hamachandra Padayachi Vv. 
Kondayys Chetty (4), he observed thus: 

“Because the debt was not a personal debt of the 
father, buta debt incurred by him as manager of a 
Hindu joint family and obviously binding on the 
joint family pruperty asit stood at the date of the 
debt, whatever subsequent dispositions of it were 
made.” 

The learned Judge clearly indicates that 
if at the date oi the debt it was a binding 
family debt, subsequent partition could not 
take away the liability of the property for 
it. I may also mention that Kumaraswami 
Sastry, J who was of the same view as the 
dissenting Judges in Subramania <Ayyar v. 
Sabapathy Aiyar (3), regarding tue son's 
liability for pre-partition debts of the 
father tuok the same View in regard to tne 
liability of the joint family propery for the 
debts of the manager even after parti- 
tion in the hands of the members: vide 
Venkanna v. Sreenivasa Deeksnatulu (5). 

(4) 24 M. 555. 

(5) 4. M 136 atp. 143; 43 Ind. Cas. 225A IR 
1919 Mad, 1175; 33 M L J 619; 22 ML T 331;6 LW 
649; (1915) M W N 55, 
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Mr. Govinderajaehari contends that the 
joint family property cannot be said to be 
hypothecated forthe debt and therefore 
the moment partition is effected the pro- 
perly could not Se held to be liable. This 
contention may be correct if the property 
procceeded againsi isin the hands of a bona 
fide alienee. So long as the property 
remainsin the hands of members of the 
family who are admitiedly liable for the 
debt tothe extent of te joint family pro- 
perty in their hands, charge or no charge, 
the property cannot escape liability till the 
Obligation is discuarged. The property in 
dispute is, therefore, liable to be attached in 
execution of ube decree obtained by the 
plaintif. In the result the appeal fails. and 
18 dismissed with costs. Jueave refused, 
ACN, Anpeal dismissed. 


_ LAHORE HIGH COURT 
Civil Revision Petition No. 102 of 
1936 
April ¥, 1936 
BHIDE, J. 
MOHAMMAD ARIF AND otazRs— 
PETITIONERS 
versus 
MOHAMMAD ISHAQ AND ANOTHER—- 
PLAINTIFFS AND ANOTHER—Ad interim 
Receivee—Opposite PARTIES 
Civil Procedure Code (Act V of 1908), O. XLI, 
r, 1L~Dismissal of appeal under—Judgment, con- 
tents of. j 
In dismissing an appeal under O. XLI, r. 11, 
Civil Procedure Code, it is obligatory that the Court 
should record a proper judgment complying with 
the requirements of law. A simple remark that 
there 18 ample material to support the order passed 
by the trial Vourt, without any indication as to 
whether it considered the grounds ofappeal and its 
view thereon, is not enough. Durga Thathera v. 
Narain Uhathera ||), Hanumanta leukhmaji v. 
Annaji Hanumant (2, Mg. Saw v. Ma Bwin Byu 
(38) and Haridast Deve v, Gadadar Roy (4), relied on. 


Mr, Mahohar Lal, tor the Petitiuners, 

Messrs. Shetkh Niaz Ali and Mohammad 
Amin, for the Oppusite Parties. 

Order.—The first point raised in this 
petition for revision is tnat the learned 
District Judge has acted with material 
irregularity ın the exercise of his jurisdic- 
tion in uut writing a judgment iu appeal 
in accordance with law. in support of this 
contention the learned Counsel tor the 
peliiioner nas cited Durga Thathera v. 
Narain Thathera (1), Hanumania Rukhmaji 


(1) 54 A 220; 136 Ind, Cas. 274; AIR 1931 All. 
a (L931) A L J e735; Ind, Rul. (1932) All, 62 
(E B), 
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v. Annaji Hanumant (2), Mg. Saw v, Ma 
Bwin Byu (3) and Haridasi Devi v, Gadadar 
Roy (4), which show that even in dismissing 
an appeal under O. XLI, r. 11, Civil 
Procedure Code, it is obligatory on the 
Court to record a proper judgment com- 
plying with the requirements of law. 
In the present case, the learned District 
Judge has simply dismissed the appeal 
with the remark that there was ample 
material to support the order passed by 
the trial Court. The judgment does not 
give any indication as to whether the 
learned District Judge had considered 
the grounds of appeal and what view he 
took of them. 

This petition must. in the circumstances, 
be accepted. I set aside the order of the 
learned District Judge and remand the 
case to him for deciding the appeal after 
recording a proper judgment in accordance 
with law. No order as to costs Parties 
to appear before the learned District 
Judge on April 27, 1936. : 

D. Revision allowed. 

(2) 37 B 610. 20 Ind. Cas. 966; 15 Bom, L R 765. 

(3) A IR 1926 Rang. 129; y5Ind. Cas. 881; 4 R 
66; 5 Bar. L J 60. 
aia AIR 1926 Cal. 992; 96 Ind. Cas. 136; 430 L 


ALLAHABAD HIGH COURT 
Second Oivil Appeal No. 641 of 1934 
December 8, 1936 
SULAIMAN, O. J., AND BENNET, J. 
MUNICIPAL BOARD, MORADABAD— 
DEFENDANT—APPELLANT 
versus 
SHIAM LAL—Ptatntire —RESPONDENT 

U. P. Municipalities Act (II of 1916), ss. 186, 318 
—Power and jurisdiction of Municipai Board under 
3. 186—Nature of—Claim for injunction against 
Municipality restraining it from demolishing con- 
struction as required by nolice under s. 186—~Civil 
Court, if has jurisdiction to entertain. 

Under s, 186, U. P. Municipalities Act, a Munici- 
pal Board has jurisdiction and power to issue notice 
where it considers that there has been such a 
contravention irrespective of the question whether 
the Board’s opinion is1ight or wrong. It has been 
provided by the Legislature that the order or 
direction is not to be questioned in any other 
manner or by any other authority than the appellate 
authority provided ins, 318, and that the order of 
the appellate authority, whatever it may be, 15 to 
be final. This implies that any objection to 
the validity of the nutice under s. 166 must be 
raised by way of appeal to the appellate authority, 
and if this remedy is not availed of, then tins 
cannot be questioned in any other manner or by 
any other authority and the order of the Bouard or 
of the Appellate Cuurt will be final. Consequently, a 
Civil Court has no jurisdiction to entertain this 
claim, sọ faras it relates to an injunction against 
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the Municipal Board restraining it from procecding 
with the demolition of the construction as required 
by the notice under s. 186 of the Act. 


[Case-law referred to,] 


S. 0. A. from the decision of the District 
Judge, Moradabad, dated April 19, 1934. 

Messrs. S. K: Dar and Mushtaq Ahmad, 
for the Appellant. 

Dr. K.N. Katju and Mr. S. N. Seth, 
for the Respondent. 


Judgment —-This is an appeal by the 
defendant Municipal Board of Mcradabad 
arising out of a suit brought by the plain- 
tiff for a perpetual injunction against it 
restraining the defendant from demolish- 
ing certain constructions made on the east 
side of the plaintiff's shop adjoining a 
public road. The Municipal Board had 
issued notices under ss. 186 and 211, U. P. 
Municipalities Act (Act II of 1916) for the 
demolition of these constructions. The 
present sait was accordingly instituted by 
the Board from 
getting them demolished in pursuance of 
the said notices. The Board inter alia 
pleaded that the Civil Court had no juris- 
diction to entertain this suit. The trial 
Court held that there were various fatal 
objections to the suit and it was not main- 
tainable, and accordingly the Court dis- 
missed the suit. On appeal the learned 
Judge has reversed the decree. His opinion 
is that the Civil Court has jurisdiction to 
entertain a suit of this nature when the 
Municipal Board has acted without juris- 
diction. As regards the notice issued under 
s. 186, the learned Judge is of the opinion 
that inasmuch as the Board had previously 
on account of its omission to reply to the 
plaintiff's reminder granted sanction by 
implication, it had no jurisdiction to revoke 
it and issue notice contrary to such implied 
sanction. As regards s. 21], tne learned 
Judge has come to the conclusion that the 
site over wuich the projections are had 
ceased to be a public street or lane in- 
asmuch as in 1928 the Board had granted 
sanction to the plaintiff to construct a 
chabutra or platform on it and that ac- 
cordingly the Board acted without any 
jurisdiction in issuing a notice under that 
section, 

It seems to us unnecessary to cunsider 
the second point or to consider whether a 
part of the public street could cease to be 
such street merely because permission was 
given to have a small chabutra from 1 to 
2 feet in height constructed on the side of 
it, because itseems that the Civil Court 
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. has no jurisdiction to go behind the notice 

issued by the Board under s. 106. On 
February 4, 1932, the plaintiff had filed 
a vague and incomplete application for 
sanction to make certain constructions 
under s. 178 of the Act. It did not con- 
tain any detailed specification, nor did it 
contain any sketch plan. The application 
merely stated that a map will be filed 
later, end sanction was asked for in ac- 
cordance with the map to be filed. The 
sketch plan which is required by the bye- 
laws was resdy later and was signed by 
the draftsman on February 13, 1932, and 
it may be taken that it was filed in the 
Municipal Board's office on that date. It 
is therefore obvious that the application 
for sanction was actually not complete 
until February 13, 1932. Without waiting 
for one full month the plaintiff sent a 
second notice on March 12, 1932, drawing 
the attention of the Board to his previous 
application. There was some delay in re- 
plying to this notice. No reply was sent 
to the plaintiff within 15 days of March 12, 
1932; but on March 29, 1932, the Board 
finally refused to grant sanction. There 
was again some delay in communicating 
this refusal to the plaintiff, which has not 
been explained, but the plaintif admit- 
tedly was definitely informed by the Exe- 
cutive Officer on April 13, 1932, that the 
sanction had been refused. Whether he 
had started the constructions earlier or 
not, it is a fact that he continued the 
constructions till after April 13, 1932, and 
the disputed constructions were completed 
some time later in that month. When the 
plaintiff persisted in the work of con- 
structions, the Board issued another notice 
on April 14, 1932, calling upon him to stop 
the constructions, and that notice was 
again renewed on May 1, 1932; but the 
plaintiff paid noheed, with the result that 
the District Magistrate was approached 
by the Municipal Board, and he on May 
19, 1932, issued an order under s. 144, 
Criminal Procedure Code, prohibiting the 
plaintiff from carrying on the constructions 
any further. This was followed by a notice 
under ss. 186 and 211 issued by the Board 
on June 1, 1932. The present suit was 
filed on July 9, 1932, to challenge the 
last mentioned notice. 

The first question to consider is whether 
it is atall open to a Civil Court to impugn 
the validity ofa notice issued bya Muni- 
cipal Board under s. 186 of the Act. Bec- 
tion 178 requires that there should be a 
notice of the intention to erect a building 
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within the limits of the Municipality: 
Section 179 requi:es certain plans and speci- 
fications to be supplied, and then s. 180 pro- 
vides for sanction. Section 185 lays down 
that if there is any illegal erection or 
alteration of a building in contravention 
of the provisions of s. 180, or of any 
order of the Board refusing sanction or any 
other directions, the offender will be liable 
upen conviction to a fine. Then s. 186 lays 
down: 

“The Board may at any time by written notice 
direct the owner or occupier of any land to stop 
the erection ....of a construction... .im any 


case where the Board considers that such erection 
construction ...... is an offence under 


+ ee we 
"n 


It is noteworthy thatthe section is not 
confined to the case where an offence 
under s. 185 has been actually committed 
in the opinion of any Court, but merely 
refers to the case where the Board “con- 
siders” that such erection is an offence 
under s. 185. If the Board is satisfied that 
there has been such a contravention and 
considers that an offence has been commit- 
ted, it is empowered by thé section to issue 
a wrilten notice to the owner. It can 
hardly be contended that where the Board 
is satisfied that there has been such a con- 
travention and considers that the offence 
under s. 185 has been committed aud 
therefore issues notice under the section, 
it is acting without any jurisdiction 
if later it turns out that the offence had 
not in fact been committed, The Board 
has jurisdiction and power to issue notice 
where it considers that there has been such 
a contravention irrespective of the question 
whether the Board’s opinion is right or 
wrong. The learned Advocate for the res- 
pondent is unable to cite before us any 
ease of this Court under this section of the 
Municipalities Act which would help him. 
His reliance is mainly on certain earlier 
rulings which were given under the cor- 
responding sections of the earlier Act. But 
the language of those sections was not 
identical with the language of s. 321, which 
we have now got in the new Act. Those 
cases proceeded on the assumption that 
where the Board acis absolutely without 
jurisdiction, there is nothing to prevent the 
Civil Court from interfering. But so far 
as s. 186 is concerned, the notice issued 
by the Board cannot be considered as one 
issued without any jurisdiction whatsoever. 
Section 318 of the Act specifically provides 
that any person aggrieved by any order 
or direction made by the Board under the 
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powers conferred upon it by r. 186 and other 
sections named therein may within 30 days 
appeal to the District Magistrate or to the 
Commissioner as the case may be. Sec 
e@ion 321 then lays down: 

“Q) No order or direction referred to in s. 318 
shall be questioned in any other manner or by 
any other authority than is provided therein. (2) 
The order of the appellate authority confirming, 
setting aside or modifying any such order or direction 
shall be final,” 


provided that the appellate authority may 
review its previous order. The Legislature 
has accordingly laid down that the order 
or direction is not to be questioned in any 
other manner or by any other authority 
than the appellate authority provided in 
s. 318, and that the order of the appellate 
authority, whatever it may be, is to be 
final. This obviously impties that any objec- 
tion to the validity of the notice under 
s. 186 must be raised by way of appeal to 
the appellate authority, and if this remedy 
is not availed of, then this cannot be ques- 
tioned in any other manner or by any 
other authority and the order of the Board 
or of the Appellate Court will be final. A 
similar view has been expressed in a series 
of cases by this Court: see Sheikh Jorha- 
wan v. Municipal Board,Grakhpur (1), Sheo 
Ram v. Sone Lal (2) and Municipal Board, 
Benares v. Krishna & Co. (3). Even as 
regards criminal prosecutions it has been 
laid down by this Oourt in several cases 
that the non-compliance with a notice issued 
under s. 146 makes the offender liable to 
punishment and the Criminal Court is de- 
barred from questioning the validity of such 
a notice: see Har Prasad v. Emperor (4) 
Baignath Ram v. Emperor (5) and Ambika 
Prasad v. Emperor (6). The case in Kashi 
Prasad v. Municipal Board, Benares (7), 
is distinguishable because under s. 155 the 
importation of the goods would precede the 
decision of the Board that the goods were 
liable to the payment of octroi. The view 


ao bis IR 1926 All. 18; 88 Ind. Cas. 814; LR 6A 
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(2) (1930) A L J482; 118 Ind. Cas 710; AIR 
1929 All. 912; Ind, Rul (1929) All 918. 

(3) (1933) A L d 635; 156 fod Cas, 281; A I R 1935 
All. 760; 57 A 916; 7 R'A 1060; 1935 À ù R 535 (2). 

(4) 932) A L'J 579; 138° Ind. Cas 839; A IR 
1938 All. 673; (19321 Cr, Oas. 825; 33 Cr L J 692; 54 
A 864; Ind. Rul. (1932) All. 497; L R13 A136 Gy. 

(5) (1935) A L J 1260; 160 Ind, Cas 927; A I R 
1936 All. 56; (1936; Or Cas 56; 37 Or L J 348; 58 A 
480; 1936 AL R 194: 8 R A 675 

(6) (1936) A L J 805; 165 Ind. Oas. 223; A I R 
1936 All. 693; (1936) Cr, Gas, 889; 37 Or L J 1114; 
9R A251; 1936.4 LR 880, 

(7) (1935) A L J 68; 154 Ind, Cas. 750; A I R 1935 
All 28; 36 Or LJ 960; 57 A 618; 7K A730; 1935 A L 
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taken by the trial Court that a Civil Court 


“has no jurisdiction to entertain this claim, 


so far as it relates to an injunction against the 
Municipal Board restraining it from proceed- 
ing with the demolition of the construction as 
required by the notice under s. 186 of the Act 
is concerned was therefore correct. In this 
view ib is not necessary to express any 
opinion on the validity of the notice issued 
under s. 211. The appeal is accordingly 
allowed and the decree of the lower Appel- 
late Court is set aside and that of the 
Court of first instance restored with costs 
in ali Courts. 


N. Appeal allowed. 


—_———_ 


MADRAS HIGH COURT 
Civil Revision Petition No. 679 of 1935 
October 2, 1936 
CORNISH, J. 
GOPALAKRISHNA NAYAKAR 
—DEFENDANT— PLTITIONER 
versus 
MADHAVANAYAN! AMMAL 
AND UTHERS— PLAINT!FRS—RBSPONDENTS 


Provincial Small Cause Courts Act (IX of 
1887:, ss. 16, 33, 27—Smali Cause suit tried as 


regular suit by mistake—Decree, whether appeal- 
able. 

A Court which has Small Cause jurisdiction 
cannot try a suit of a Small Cause nature which 
it has jurisdiction to try asa Small Cause, other- 
wise that as a Small Cause suit. 

Where a Munsif having jurisdiction to try a suit 
as a Small Cause suit tried it as a regular suit by 
mistake: 

Held, that the decree was a decree in a Small 
Cause suit and was not appealable. Indrachandra 
Mukerji v. Srishchandra Banerjee (1), Shanker 
Bhai v. Soma Bhai \2, and Ramaswami Muthirian v. 
Arunachalam Chettiar (3 , relied on, Bhagwati Pande 
v. Badri Pande (4), distinguished. 

©. R. P. under s. 115 0f Act V of 1908, 
praying the High Court to revise the order 
of tne District Court of West Tanjore, dated 
February 8, 1935, and made in A.S. No. 3 
of 1935 (O. S. No 479 of 1935 on the file of 
the District Munsif's Court of Mannar- 
gudi.) 

Judgment—The petitioner in this re" 
vision petition was defendant in a suit on 
a pro-notes The District Munsif dismissed 
the suit. The Plaintiff thereupon appeal- 
ed to the District Oourt. Tne District 
Judge allowed the appeal and remanded 
the case for re-trialon a particular issue. 
The petitioner challenges tae jurisdiction of 
the District Judge to entertatn the appeal 
and consequently to make any order in 
it. 

It appears that the suit was instituted 
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in the Court ofthe District Munsif as a 
Small Cause suit and that the District 
Munsif at the time had Small Cause juris- 
diction up tothe pecuniary value of the 
suit. But this District Munsif was trans- 
ferred to another Court, and his place was 
taken bya Munsif who had not the requi- 
site Smail Cause jurisdiction. To meet this 
emergency, recourse was had to s. 35 of the 
Provincial Small Cayse Courts Act, and the 
suit was re-numbered and registered as a 
ragular suit, Before the suit came on for 
trial, the first Munsif returned to that Court. 
Consequenily he was competent to try the 
suit asa Small Canse suit, and, indeed, 
having ‘regard to s. 16 of the Act he had 
no jurisdiction to try it otherwise. But 
evidently, by some mistake the suit re- 
tained its altered number and description 
as a regular suit and was tried as a regu- 
Jar suit. The question is whether the dec- 
ree made in these circumstances is ap- 
pealable. Ifthe decree is to be deemed to 
have been passed in a regular suit, no 
doubt the general right of appeal given by 
s. 96, Civil Procedure Code applies. On the 
other hand if this decree isto be deemed 
to have been passed ina Small Cause suit, 
s. 27 cf the Act bars anyright of appeal 
from that decree. lt has been argued by 
the learned Advocate for the respondent 
that s. 27 can only apply where a decree is 
made under the provisions of the Small 
Cause Court. His contention is that it is 
only when the Court is exercising Small 
Cause jurisdiction thatthe decree has a 
finality under s. 27, Ifthe Court, though 
it has Small Cause jurisdiction has in fact 
exercised its ordinary jurisdiction s, 27 
has no application. The question is un- 
doubtedly a difficult one. But it is cover- 
ed by authority. Section 16 read with s. 33 of 
the Act makes it clear that a Court which 
has Small Cause jurisdiction cannot try a 
suit of a Small Cause nature otherwise than 
as a Small Cause suit; and it has been held 
by aBenchin Indrachandra Mukerji v. 
Srish Chandra Banerjee (1) following a de- 
cision of the Bombay High Court in Shanker 
Bhai v. Suma Bhai (2) that a Small Cause 
suit instituted as aSmall Cause suit does 
not lose its character of a Small Cause suit 
by reason of its having - been mistakenly 
transferred to the original side of the 
Court and tried as a regular suit. A simi- 
lar view was taken by Stone, J., in Rama- 
swami Muthinian v. Arunachalam Chethar 


(1) 40 C 537; 21 Ind. Cas, 120, 
(2) 25 B 417; 3 Bom, L R 129, 
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(3). Ithink that the principle of those 
cases should govern this case. The learn- 


ed Advocate for respondent has cited a 
Full Bench ruling in Bhagwati Pande v. 
Badri Pande (4). But this ruling is note 
inconsistent with the authorities above 
referred to. All that was decided in the 
Allahabad case was that if a suit had been 
instituted as a Small Cause suit and then 
transferred to the original side because 
the Munsif has not got jurisdiction totry 
the suit asa Small Cause suit and was 
tried by him as a regular suit then the 
suit has no other character than that ofa 
regular suit, and a decree passed in it is 
appealable under s. 96. 

For these reasons I think the petition 
must be allowed with costs throughout and 
the order of the lower Appellate Court set 
aside. 


A. Petition allowed. 

(3) 69M LJ 443; 159 Ind. Oas. 958; (1935) M W 
SEHE 42 LW 619; AIR 1935 Mad. 919 8 RM 
585. 

(4) £4 A 171; 136 Ind. Cas. 357; A I R 1931 All 
574; (1931) A LJ 953; Ind. Rul, (1931) All. 181. 





LAHORE HIGH COURT 
Civil] Regular Second Appeal No. 864 
of 1936 
December 10, 1936 
Teg OHAND, J. 
JHANDU MAL AND oTHERS—P LAINTIPFS— 
APPELLANTS 
VETSUS 


RULIA MAL—DEFENDANT—-RESPONDENT 

Partnership Act (IX of 1932), s. 69—Suit for 
“ dissolution of partnership “—Reliefs implied— 
Nature of decree to be passed—Decree for accounts, 
if can be passed. ng. 

A prayer for “dissolution of partnership 
through Court is a compendious mode of asking a 
fourfold relief; (a) a declaration that the partner- 
ship stands dissolved from a certain date, (b) a dec- 
Jaration as to who the partners are and what are 
their proportionate shares ; (c) a prayer that ac- 
counts be taken and the assets and liabilities of the 
partnership as on the date of dissolution be 
determined, and (d) a final decree be passed, 
A decree for dissolution simpliciter will not 
yield any tangible results. In order to be of 
some practical use to the partneis, it must be fol- 
lowed by ceituin consequential reliefs, leading up 
to a final decree, These prayers are implicit in 
the prayer for dissolution made in a “suit for dis. 
solution of partnership,” and it is in this sense 
that this expression is used in s. 69, Partnership 
Act, It could cot have been the intention of the 
Legislature, that after the Cuurt has passed a dec- 
ree for dissolution and the partnership has been 
declared dissolved on a certain date, a fresh suit 
for accounts will have to be brought. Rule15 of 
O. XX, Civil Prccedure Code, makes the position 
quite clear and in a suitfor dissolution of part- 
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nership, the Court has the power to passa prelimi- 
nary decree directing (inter alia) that accounts be 
taken, 

C. R. S. A. frcm the decree of the 
Additional District Judge, Karnal, at 
Ambala, dated April 15, 1936, modifying 
that of the Subordinate Judge, Third Ulass, 
Panipat dated December 2, 1935. 


Mr. Bishen Narain for Mr. M.L Puri, 
for the Appellants. 

Mr. Shamair Chand, for the Respondent. 

dJudgment.—The appellant firm Jhandu 
Mal-Bhag Mal, instituted a suit for “dis- 
solution of partnership and rendition of 
accounts” against Rulia Ram-Jai Lal, sons 
of Jawahra alleging that the plaintiff firm 
had entered into a partnership with the 
defendants for purchase and sale of gur 
in which the share of the plaintiff firm 
was one-half and that of the two defend- 
ants, one-half. Jai Lal, defendant, denied 
that he was a partner. Rulia Ram admit- 
ted himself to be a partner with the 
plaintiff to the extent of one-half, but 
pleaded that the suit, in so far as it prayed 
that accounts of the partnership be taken, 
was not maintainable in view of s. 69 
of the Indian Partnership Act, as the part- 
nership had not been registered. 

The trial Judge found that Jai Lal had 
not been proved to be a partner and 
dismissed the suit against him. He over- 
ruled the plea taken by Rulia Ram and 
granted the plaintiff a preliminary decree 
dissolving the partnership and declaring 
that the plaintiff firm and Rulia Ram were 
partners, each having a half share, and 
directing that accounts be taken. 

Rulia Ram appealed to the District Judge 
who upheld so much of the decree as 
declared that the partnership stood dis- 
solved from the date of the institution of 
the suit and that the shares of the plaintiff 
and Rulia Ram were equal. He, however, 
held that the prayer for rendition of ac- 
counts could not be granted in this suit in 
view of the provisions of s. 69, and set 
aside this part of the preliminary decree. 

Sub section (3) of s. 69 provides inter 
alia that the provisions of subrss. (1) and (2) 
shall not affect “the enforcement of any 
right to sue for the dissolution of a firm, 
or for accounts of a dissolved firm, or any 
right or power to realise the property of a 
dissolved firm.” 

The learned District Judge has held that 
a suit for accounts of an unregistered 
firm can lie only if the firm had been 
dissolved ente litem and that if the firm 
was undissolved at the date of suit, the 
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only reljef that could be granted in the 
suit was dissolution of the firm simpliciter 
and nothing more. 

Tt seems to me that the learned Judge 
has put tco narrow an interpretation on the 
phrase “to sue for the dissolulion of a 
firm”. A prayer for “dissolution of part- 
nership” through Court is a compendious 
moe of asking a fourfold relief: (a) a 
declaration that the partnership stands 
dissolved from a certain date, (b) a de- 
claration as to who the partners are and 
what are their proportionate shares; (c) 
a prayer that accounts be taken and the 
assets and liabilities of the partnership as 
on the date of dissolution be deter- 
mined, and (d) a final decree be passed. 
It is obvious that a decree for.dissolution 
simpliciter will not yield any tangible 
results. In order to be of some practical 
use to the partners, it must be followed 
by certain consequential reliefs, leading 
up to a final decree. These prayers are 
implicit in the prayer for dissolution made 
in a “suit for dissolution of partnership”, 
and I have no doubt that it is in this 
sense that this expression is used in 
5. 69. It could not have been the intention 
of the Legislature, as appears to havé 
been supposed by the learned District 
Judge, that after the Court has passed a 
decree for dissolution and the partnership 
has been declared dissolved on a certain 
date, a fresh suit for accounts will have 
to be brought. Rule 15 of O. XX, Civil 
Procedure Code, makes the position quite 
clear. It is laid down there, that “where 
a suit is for the dissolution of a partner- 
ship, or the taking of partnership ac- 
counts, the Courts, before passing a final 
decree, may pass a preliminary decree 
declaring the proportionate shares of the 
parties, fixing tke day on which the part- 
nership shall stand dissslved or be deemed 
to have been dissolved, and directing much 
accounts to be taken, and other acts to be 
done, as it thinks fit.” It is obvious that 
in a suit for dissolution of partnership, 
the Court has the power to pass a prelimi- 
nary decree directing inter alia that 
accounts be taken. 

Jt seems to have been argued before 
the Courts below that if a suit for ac- 
counts is brought subsequently, it wil be 
barred under Ô. I, r. 2. Mr. Shamair 
Ghand for the respond ot frankly con- 
ceded that this contention is without force, 
as ex hypothesi, the two suits will not 
be based on the same cause of action. 

1 accept the appeal, set aside the 
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decree of the learned District Judge and 
restore that of the Court of first instance. 
The appellant firm will get its costs from 
Rulia Ram, respondents, in all Courts. 

D. Appeal accepted. 





ALLAHABAD HIGH COURT. 
Second Civil Appeal No 287 of 1934 
October 20, 1936 


BENNET, J. 
KALI CHARAN RAM SAITHWAR AND 
oTRERS— DEFENDAN TS—ÅPPELLANTS 
vVErsusS y 
BANKA CHAND AND OTAER5—PLAINTIFES— 
RESPONDENTS 

Agra Tenancy Act (III of 1926), s. 5—Proprietary 
interest and right of sir holder—Distinċtion— 
Person claiming proprietary rights by inheritance 
— Decree for joint possession with sir holder, if can 
be passed. 

There are two kinds of rights possessed in sir: 
(a) the proprietary interest in the land; and (b) 
the right of a sir holder, which is an entirely differ- 
ent right and which isas different to the proprie- 
tary right as is an ex-proprietary interest or an 
interest of an occupancy tenant. Consequently, where 
£ person claims proprietary rights by inheritance, 
he cannot claim a decree for joint possession with 
the holder of str when the person through whom 
such inheritance is claimed himself did not have 
the rights of a str holder. Hanuman Prasad Narain 
eek v. Mathura Prasad Narain Singh (1), appli- 
e 


S. C. A. from the decision of the Second 
Additional Sub-Judge, Gorakhpur, dated 
December 14, 1933. 

Mr. Haribans Sahai, for the Appel- 
lants. 

Messrs. Mohammad Ismail and D. Sanyal, 
for the Respondents. 


Judgment.—This is a second appeal by 
the defendants against the decree of the 
lower Appellate Court granting the suit 
of tke plaintifs in terms of relief in 
para. (a). The facts are simple. One 
Mahabir Chand owned a six annas share in 
Mahal No. 9 of Mauza Atsia. He died 
many years ago and was succeeded by his 
widow, Musammat Rachpal Kuari, and 
afterwards by his daughter, Musammat 
Baijnath Kuari, as limited owners. In 
the year 1910 Musammat Baijnath Kuari 
sold three annas share of the zemindari 
to Achaibar, father of the defendants, 
and in the same year, she sold a three 
annas share to Bindeshari Chand. She 
then dicd in 1912. The plaintiffs were 
entitled to succeed to two-thirds of the 
zemindart of Mahabir Chand, but they 
did not bring any suit for possession until 
the year 1924, when the suit for posses- 
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sion of two-thirds of the zemindari was 
filed and obtained a decree on August 
13, 1925. Meanwhile several matters had 
happened in regard to this six annas 
share in Mahal No. 9as the lower Appellate 
Court has held that Achaibar and Binde- 
shari Chand by cultivating various plots 
acquired khudkasht rights to the plots 
which became sir rights. In 1921 the 
sons of Bindeshari made a sale deed of 
their three annas zemindari share to 
Achaibar, father of the defendants. The 
sale deed did not mention sir or khudkasht 
rights and plots. Achaibar therefore bet- 
ween 1921 andthe decree of the plaintiffs 
in 1925 was holding as the owner of the 
six annas zemindasi share. 48 rever- 
sioners the sons of Achaibar are entitled 
to one-third share under the decree of 1925 
and the plaintiffs are entitled to the re- 
maining two-thirds share ia the zemindari. 
Now the present suit has been brought by 
the plaintiffs in 1951, and relief (a) which 
has been granted is as follows : 

“A deeree awarding joint possession over two- 
thirds share in the sir and khudkasht lands detailed 


at the foot hereof together with Rs. 100 on account 
of damages in respect of the produce for the past 


year... 

I may note that the lower Appellate 
Court noted on point No. 4 in regard to 
Rs. 100 damages that this was not pressed 
in appeal and that apparently in granting 
a relief in para. ʻa) the lower Appellate 
Court made a mistake as it did not intend 
to include the Rs. 100 damages. The 
appeal, however, will be decided on other 
grounds. Now it is found by the lower 
Appellate Court that Mahabir Chand, the 
last male owner, had no rights of sir or 
khudkasht. The plaintiffs claimed as 
reversioners of Mahabir Chand by inherit- 
ance and their rights by inheritance in 
my opinion are limited to whatever rights 
Mahabir Chand had. Those rights of 
Mahabir Chand were zemindari rights 
and in my opinion the rights of the 
plaintiffs are limited to two-thirds of the 
zemindari rights of Mahabir Chand which 
they obtained by tke decreein 1925.. In 
the present suit the plaintiffs are asking 
for something furtl.er, that is, fcr posses- 
sion of two-thirds of the sir and khudkasht, 
and this claim is also based on their in- 
heritance as reversioners of Mahabir Chand. 
Mahabir Chand did not have those rights 
and at the time when the last limited 
owner died in 1912 no such rights were 
in existence as the Court below has held 
that the sir and khudkasht rights came 
into existence about the year 1916. I fail 
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to see therefore how any rights to the 
plaintiffs to possession to this sir and 
kKhudkasht to the extent of two-thirds can be 
hased on inheritance from the person who 
did not possess such sir or khudkasht 
rights. A distinction has been drawn 
between the rights in sir and khudkasht 
and the proprietary rights in s. 5, Agra 
Tenancy Act of 1926, which provides as 
follows : ' 

“On the death of asir holder his sir right shall 


devolve on the person who succeeds to his proprietary 
Interest in the sir.” 


There are therefore two kinds of rights 
possessed in sir: (a) the proprietary inter- 
est in the land; and (b) the right of a sir 
holder, which is an entirely different right 
and which is as different to the proprietary 
right as is an exproprietary interest or an 
interest of an occupancy tenant. Learned 
Counsel for the plaintiffs-respondents has 
not shown any ruling in his favour. On 
the other hand reference has been made 
to 8 Full Bench ruling reported in Hanuman 
Prasad Narain Singh v. Mathura Prasad 
Narain Singh (1). That case decides a 
somewhat similar question whether the 
parties were members of a Hindu family 
which, as stated on p. 992*, was found to 
be still in some respects a joint family, 
but they were holding property separately 
and there was a finding that the defen- 
dant had been in separate possession of the 
sir plots in the village of Baraon for 24 
years. The Court held that under such 
circumstances a ‘decree for joint possession 
was properly refused. In that case it was 
not found that the sir and khudkasht had 
not originally belonged to the joint family 
and therefore the plaintiffs in that case 
might have had a claim that as members of 
the joint family originally they were now 
entitled to a share, but the Court held 
that because the plaintiffs had acquiesced 
in the separate possession of the sir by 
the defendants for 24 years, a decree 
for joint possession should not be granted. 
In the present case the claim of the plain- 
tiffs is much weaker because the finding 
distinctly is that the sir rights and khud- 
kasht rights had never been held by 
Mahabir Chand, the aricestor of the plain- 
tiffs, from whom alone the plaintiffs claim. 
If therefore in the Full Bench ruling a 
decree for joint possession was not granted 
a fortiori a decree for joint possession 
should not be granted inthe present case, 
For these reasons I allow this second 

(1) 28 A L J 992; ATR 1928 All. 472; 112 Ind. Cas. 
143; 51 A 303; 13 R D170 (£. B) 


*Page of 26 A. L. J.--| Ed.] 
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appeal and dismiss the suit of 
the plaintiffs with eccsts throughout. 
As points of law have been argued, 
permission is granted for Letters Patent 
Appeal. 

N. Appeal allowed. 


LAHORE HIGH COURT 
Regular Second Civil Appeal No. 991 of 1936 
January 6, 1937 
Buying, J. |, 
GANGA SINGH—Daranpant—APPELLANT 
versus 
Musammat BHAGO, PLAINTIRE, 
JALAL DIN AND ANOTHER - DEFENDANTS— 
RESPONDENTS 

Transfer of Property Act IV of 1882), s. 53— 
Transfer must be to defeat or deluy creditors 
generally, 

The fact that the transfer was made io defeat the 
claims of other creditors is not sufficient to bring 
the case within the purview of s. 53, Transfer of 
Property Act, which ie directed against a transfer 
made in order to defeat or delay creditors generally 
and not one, the effect of which isto give preference 
to one over other creditors. 

[Oase-law referred to.] 


S. O. A. from the decree of the Additional 
District Judge, Lahore, dated July 1, 1936 
reversing that of the Subordinate Judge, 
First Class, Lahore, dated April 14, 1936. 

Mr. R. L. Anand I, for the Appellant. 

Mr. Ganga Ram, for the Respondents. 

Judgment.—The sole point for dec?sion 
in this second appeal is whether the 
learned District Judge’s finding thit the 
transfer of the house in dispute in favour 
of Musammat Bhago in lieu of her dower 
was genuine and fora valid consideration 
can be challenged, andif not, whether the 
case can fall within the purview of 3. 53 
of the Transfer of Property Acton that 
finding. The learned Counsel for the ap- 
pellant concedes thatthe tinding that the 
transfer was genuine and fora valid con- 
sideration is one of fact and cannot be 
challenged. lis contention is that the 
effect of the transfer was to defeat the 
claims of other creditors and hence it is 
liable to be setaside. But tuis does not 
appear tobe sufficient to bring tne case 
within the purview of s. 53 whichis directed 
against a transfer made in order to defeat or 
delay creditors generally und not one tre 
effect of which is to give preference to 


one over otner creditors. The learned 
Additional District Judge has relied on 
Aimnav. Lakhmi Chand (1). There are 


(DA. I R. 1984 Lah, 705; 154 Ind, Oas. 979; 7 R 
L. 624. 
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Several other authorities to the same 
effect given at pp. 244-245 in the com- 
mentary on s. 53 in the Transfer of Property 


Act by Mulla (2nd Edition). The learned 
Counsel for the appellant was unable 


to cite a single authority to 
trary. ; 

I, therefore, affirm the decision of the 
learned Additional District Judge and dis- 
miss the appeal with costs. 

D. Appeal dismissed. 


the con- 


mama 


ALLAHABAD HIGH COURT 
Ciil Revision Application No. 375 of 1935 
December 21, 1936 
SULAIMAN, O. J., AND Bennet, J. 
BHADAIN— PLAINTIFE— APPLIOANT 
versus 
GOKUL SINGH AND orerrs—Durgypan r3— 
OPPOSITE PARTIES 

Jurisdiction—Lease—Provision enabling lessee to 
recover from lessee revenue recovered from lessor— 
Suit by lessee to recover revenue recovered from 
him by Government—Jurisdiction of Civil Court to 
entertatn. 

Where a covenant in a lease provided that the 
lessee was not liable to pay land revenue and if 
it was recovered from him, he could recover it 
with interest from the lessor, and the lessee brought 
a suit against the lessor for the recovery of land 
revenue which the Government recovered from him: 

Held, that the suit being for enforcement of a 
contract, the Civil Court had jurisdiction to enter- 
tain it. Hazari Lal v. Naurang Lal (1) and Ram 
Ratan Lal v, Gaura (2), relied on. 

C. R. App. against an order cf the Small 
Sag Court Judge, Jalaum, dated May 16, 
1935. 

Mr. Ram Nama Prasad, for the Appli- 
cant. 

Order.—This isa plaintiffs application 
in revision from an order returning his 
plaint for presentation to the Revenue Court 
in a suit for recovery of Rs. 110 realised 
from the plaintiff by the Revenue Authorities 
on account of the revenue said to have 
been due from the defendants. The de- 
fendants’ father had granted a lease for 20 
years to the plaintiff. The lease related to 
specific plots and not toa fractional share 
in the village. Under the terms of the 
lease the lessor was liable to pay Govern- 
ment revenue, and it was no part of the 
lessee’s duty topay it There was in fact 
a speciic provision that if the lessee were 
called «pon to pay the Government revenue 
then be would be entitled to recover the 
amount from the lessor with interest. The 
present claim is fcr Rs. 100 paid as such 
revenue, and Rs. 10 due as interest thereon. 
The leayned Judge of the Court of Small 
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Causes has come to the conclusion that the 
suit is not maintainable in the Civil Court. He 
has, however, not quoted any section under 
which the plaintif could maintain a suit 
in the Revenue Court. Thelearned Judge 
eoncedes that s. 222 Agra Tenancy Act, 
is not applicable and the plaintiff cannot 
avail himself of the provisions of thal sec- 
tion. That section obviously applies toa 
co-sharer who pays arrears of revenue on 
account of any co-sharer who defaults and 
gives such co-sharer the right to recover 
the amount so paid. But the plaintiff 
being a lessee of isolated plots is obviously 
not a Go-sharer within the meaning of that 
section. 


The learned Judge also concedes that 
s. 183, Land Revenue Act, would not apply 


_ toa ease like this, as the plaintiff is not 


suing the Government for any illegal reali- 
sation of money. The Court below is 
of the opinion that the case comes within 
the scope of s. 233 (m), Land Revenue 
Act, because the suit is in respect of a 
claim connected with or arising out of col- 
lections of revenue, or on account of 


any sum which is by this cr any 
other Act realisable as revenue. The 


plaintiff, however, is not claiming this 
amount as arrears of revenue from the de- 
fendant and his claim really does not arise 
out of avy collection of revenue, which he 
does not challenge; noris iton account of 
any sum which could have been realised 
as revenue. The plaintiff's grievance is 
that under the terms of the registered 
contract between the parties, he was not 
liable to pay this amount at all and the 
lessor was liable, but he has had to pay 
it, and that according tu the covenant in 
the deed, he is entitled to recover tke 
amount with interest. The suit really is 
one for the enforcement of a registered con- 
tract and is not governed by any section 
of the Agra Tenancy Act or the U. P. 
Land Revenue Act. The illustration to 
s. 09, Contract Act, shows that where a 
lessee of land granted by the zamindar 
pays arrears of revenue due on account of 
the land from the zamindar, the latter is 
bound to make good to the lessee the 
amount so paid. The learned Judge has 
mvoked the analogy of two cases which 
are really notin point. On the other hand, 
in two other cases of this Court a civil suit 
in similar circumstances was decreed, 
[see Hazari Lal v. Nauwrang Lali), and 


(1) (1930) A L J 1103; 123 Ind. Cas. 335; A TR 1930 
AU; Da Rul. (1930) All, 383; 14 R D 423, ; 
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Ram Ratan Lal v. Gaura (2)], though it is 
true that in those cases the question oO 
jurisdiction was not directly raised cr 
decided. There being no special provision 
in any of the Local Acts under which the 
present plaintiff could maintain his suit, 
we think that he is entilled to sue the de- 
fendants in the Civil Court on the strength 
of the covenant in the lease, and the Civil 
Court has jurisdiction to entertain the claim. 
Of course, if the plaintiff has paid revente 
on account of the share of co-sharers other 
than the defendants, the latter would not 
be liable for it in excess of their own share. 
We accordingly allow this revision, and 
setting aside the order of the Court below 
send the case back to that Court with direc- 
tion to restore the suit to its original num- 
ber on the file and to dispose of it aceord- 
ing to law. The costs will abide the 
result. 
N Revision allowed. 


(2) (1930) A L J 1109; 122 Ind Cas, 765; A I R 1930 
All. 516; Ind. Rul (1930) All. 317; 14 R D 297. 





LAHORE HIGH COURT 

Civil Revision Petition No. t84 of 1935 

December 2, 1935 
TEK CHAND, J. 

Lala RALA RAM, R. B., AND OTHERS 
—DEFENDANTS— PETITIONERS 
VETSUS 
BAIJ NATH JOSHI— PLAINTIFF — 

RESPONDENT 

Master and servant—Servant engaged on monthly 
basis—No contract regarding period of notice of 
dismissal—Fifteen days’ notice held sufficient. 

In the absence of an express agreement or 
established custom to the contrary, a contract of 
service is terminable by reasonable notice, and 
there is no authority for holding that a servant 
hired by the month is entitled to one month's 
notice, Ordinarily 15 days’ notice would be sufficient 
in such circumstances, Ganga Ram v, Duni Chand 


. of the decree of the Judge, 
NG Canes Court, Simla, dated September 
, 1939, 
Mr. V. N. Sethi for Mr. Luck Nath, for the 
Peutioner. 
Mr. Shiv Charan Das Goswami, for the 
Respondent. 


Judgment.—The plaintiff was employed 
aS a clerk by the defendant Trust on a 
salary of Rs. 50 per mensem. On October 
6, 1933, the Secretary ofthe Trust verbal- 
ly asked him tohand over charge to one 
Maharaj Krishen, as his services were no 
longer required by the Trust. The defend- 
ant was absent from duty on the 7th and 


RALA RAM T. BAIT NATH Josnt (LAH) 


697 


the 8th wasa Sunday. On the 9th, the 
plaintiff sent an application to the Secretary 
asking for leave for that day. The Secretary 
replied in writing refusing leave suspend- 
ingthe plaintiff with effect from the 7th for 
disobedience of the verbal orders to hand 
over charge to Maharaj Krishen, and 
directing him to do so forthwith. On the 
12th another letler was sent to him dismis- 
sing him from October 9. His salary up 
to October 8, 1933, was paid. 

The plaintiff brought a suit for recovery 
of Rs. 114-1-3 on account of (1) salary for 
four days, October 9 to 12, 1933, (Y) one 
month’s salary in lieu of notice, (3) Rs, £0 
as the rent of a house which the plaintiff 
hired after his dismissal, (4) Rs. 2-15-3 
expenses of notice. The defendants denied 
the claim in tote 

The lower Court has passed a decree for 
Rs. 60-12-3, disallowing the claim for rent 
of the house. The trustees have came up 
in revision.; 

At the last hearing the respondent's 
Counsel raised a preliminary objection that 
the vakalatnama in favour of the Advo- 
cate, who had presented the petition, was 
signed by Dr. Kidar Nath only, and the 
revision was incompetent on behalf of the 
other trustees Counsel for the petitioners 
has shown me tc-day a number of register- 
ed powers of attorney by the other trustees 
appointing Dr. Kidar Nath as their gener- 
al agent and authorizing him to file and 
conduct suits and take other legal pro- 
ceedings on their behalf. The preliminary 
objection is without force and is over- 
ruled. 

On the merits, the lower Court has found 
that it has not been shown that there was 
any good reason for dismissing the plaint- 
iff without notice. After hearing Counsel 
and examining the record, I can tind no 
adequate ground for disagreeing with 
this finding on revision. I donot, however 
see why the plaintiff should have beer 
allowed salary for four days as well as 
salary in lieu of notice. He had been told 
on the 6th to make over charge, and on his 
own showing he actually made over charge 
on the morning of the yth, He has been 
paid his salary upto the Sth (inclusive), 
Therefore, all that he was entitled to was 
“reasonable notice” of termination of ser- 
vice. 

The lower Court has granted the plaint- 
iff one month's salary in lieu of notice. But 
the finding is nut based on any evidence 
whatsoever. As already stated, the'plaint- 
if was employed as a clerk on a monthly 
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salary. Asobserved in Ganga Ram v. 
Duni Chand, 78Ind. Cas. 763 (1) in the 
absence of an express agreement or ese 
tablished custom to the contrary, a contract 
of service is terminable by reasonable 
notice, and there is no authority for hold- 
ing that a servant hired by the month is 
entitled to one month's notice. Itwas held 
in that case thatordinarily 15 days’ notice 
would be sufficient in such circumstances. 
Following this ruling and the cases cited 
therein, I ho'd that the plaintiff waa entitl- 
ed to 15 days’ salary only. | 

In view of the exaggerated claim put for- 
ward by the plaintiff, 1 see no justifica- 
tion for allowing him the item of 
Rs. 2-15-3. aud $8 = 36) 

I accept this petitionin part and in lieu 
ofthe decree of the lower Court grant the 
plaintiff a decreefor Rs. 25 against the de- 
fendants. As neither party has succeeded 
in full, I leave the parties to bear their 
own costs in both Courts. 

D. Petition accepted. 


(1) 78 Ind. Cas, 763; A IR1925 Lah. 186. 





CALCUTTA HIGH COURT 
Criminal Revision Petitions Nos. 987 and 938 
of 1936 
November 20, 1936 
JAOK, J. 

KUSUM KUMARI DEBI AND ANOTHER— | 
ACGUSED—PETITIONERS 


VETSUS 
CORPORATION or CALCUTTA— 
Oprcsits PARTY 
` Calcutta Municipal Act (III of 1923), s. 533— 
Scope—Adjournment of case though accused present 
Failure of accused to appear on adjourned date 
Magistrate, tf can hear case in absence of accused 
Provisions of Criminal Procedure Code (Act V of 
icability. 
WO Gen of Hg 533, Calcutta Municipal Act, can- 
not be so extended as to entitle the Magistrate to 
hear the accused (who had appeared on date fixed 
in the summons) in their absence on the ground 
that they failed to appear on the date to which the 
cage was adjourned. In the absence of any provi- 
gion to the contrary in the Calcutta Municipal Act, 
the provisions of the Criminal Procedure Code, will 
apply, and, therefore, the Magistrate is not entitled 
to hear and determine the case in their absence on 
the subsequent date. i 
Messrs. Satindra Nath Mukherjee and 
Amiya Prosad Maitra, for the Petitioners. 


Mr. Pashupati Ghose, for the Opposite 
Pady ai These two Rules had been issued 
on the Municipal Magistrate, Calcutta, as 
well as cn the Chief Executive Officer of 
the Corporation of Calcutta, to show cause 
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why the order convicting the petitioners 
under s. 317, read with s. 488, Calcutta 
Municipal Act, and sentencing them to pay 
a fine of Rs. 10 each, should not be set aside. 
It appears that the case against the accused 
was heard in their absence, and this is 
one of the grounds on which the rules 
were issued, viz., that the learned Magis- 
trate erred in law ia hearing and deter- 
mining the case in the absence of the 
accused persons. In support of the action 
of the Magistrate s. 533, Calcutta Muni- 


cipal Act, is referred to, which states: 

“If any person summoned to appear before a 
Magistrate to answer a charge of an offence against 
the Municipal Act .... fails to appear at the 
time and place mentioned in the summons, the 
Magistrate may, if (a) service of the summons is 
proved to his satisfaction, and (b) no sufficient 
cause is shown for the non-appearance of such 
person, hear and determine the case in his 
absence.” 


It is contended that the date of hearing 
having been adjourned, and inasmuch as 
the accused having failed to appear on the 
adjourned date fixed for the hearing of the 
case, the Magistrate was entitled to hear 
the accused in their absence. But I think 
that the terms of s. 533 cannot be extended 
against the accused in such a manner. It 
appears that the accused did attend Court 
at the time mentioned in the summons; 
and it does not appear that the Magistrate 
was entitled to hear the accused in their 
absence because they had not appeared on 
the subsequent date on which the case 
was adjourned. In the absence of any 
provision to the contrary in the Calcutta 
Municipal Act, the provisions of the 
Criminal Procedure Code will apply, and 
therefore the Magistrate was not entitled 
to hear and determine the case in their 
absence on the subsequent date. The 
Rules are made absolute; the orders of the 
Court below are set aside and the cases 
sent back for re-bearing in the presence 
of the accused. The accused in each case 
must appear before the Magistrate within 
a week of the service of summons, when 
a date will be fixed for the hearing of the 
case. 


N. Rule made absolute. 
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MADRAS HIGH COURT 

Civil Revision Petition No, 1527 of 1935 

October 7, 1936 
VARADAGHARIAR AND HORWILL, Jd. 
V. KRISHNASWAMI RAO— 
DEFESNDANT—PETITIONER 
versus 
R. SREENIVASA DESIKAN— 
PLAINTIRF—RESPONDENT 

Evidence Act (I of 1872), s. 92—Registered mort- 
gage-deed—Oral evidence to prove that mortgagee 
had agreed to accept a portion of the mortgaged 
property in full discharge of the mortgage debt ~ 
Admissibility. 

Oral evidence to prove that the mortgage amount 
was settled at a sum lesser than the actual amount 
due and that the mortgagee had agreed to accept in 
full discharge of the claim under the mortgage-deed 
a certain portion of the mortgaged property is ad~ 
missible, Proof of such an agreement is not preclud- 
ed by s. 92 of the Evidence Act Mara Ramanarasu 
y. Matta Venkata Reddi(l) and Bassu Kuar v. Dhum 
Singh (2), and other cases referred to. Nachiappa 
Chettiar v. Theivanai (11), dissented from. [p. 700, 


ol. 1. ? 

0. R. P. under s. 115 of Act V of 1908 
praying the High Court to revise the find- 
ing of the Court of the Subordinate Judge 
of Tiruvarur, dated November 11, 1935, in 
O. 8. No. 29 of 1935. 

Mr. B. Sitarama Rao and P. G. Raghaven- 
dra Rao, for the Petitioner. 

Mr. R Theerumalai Thathachariar, for 
the Respondent. 

Varadachariar,d—In this petition, 
we are asked torevise an order holding that 
the petitioner cannot be permitted to prove 
an oral agreement which he pleaded in 
defence to a mortgagee's suit for sale. The 
petitioner admitted the mortgage sued on, 
but pleaded that under an agreement 
brought about by persons interested in 
the plaintiff and accepted by the plaintiff, 
it had been agreed that the mortgage 
amount should be settled at Rs. 9,0u0 and 
in fall discharge of the claim under the 
mortgage deed a certain portion cf the 
hypotheca should be sold tothe plaintiff. 
The truth and validity of the agreement 
formed the subject-matter of the trst issue 
in the case; and the 2nd issue raised the 
question whether even if the first issue 
should be found in the defendant's favour 
the agreement precluded the plaintiff from 
maintaining this suit, when admittedly the 
agreement remained executory. It was 
further contended on behalf of the plaint- 
if that, in view.of s. 92 of the Evidence 
Act, it was not open to the defendant to 
adduce evidence relating to the alleged 
oral agreement, this contention was embodi- 
ed in the third issue. The learned Judges 
heard arguments onthe third issue (as a 
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preliminary issue) and held that no oral 
evidence was admissible to prove the agree- 
ment set up in the written statement. 

Before referring to the decisions relied 
on by the one side or the other, it is desir- 
able to note the terms in which the ex- 
clusion of oral evidence is laid down in 
s. 92. The main clause excludes evidence 
of ‘any oral agreement for the purpose of 
contradicting, varying, adding to or sub- 
tracting’ from the terms of a contract, etc. 
proved in the manner provided for by 
s 91. The provisos introduce certain 
exceptions (or apparent exceptions) and to 
the fourth. proviso there is an exception. 
The language of the exception in the 
proviso does not of itself prohibit or 
exclude any kind of evidence; it merely 
excludes the benefit of the proviso in the 
excepted cases, with the result that in 
these cases the prohibition contained in 
the main part of the section will apply. We 
have accordingly to consider whether the 
oral agreement alleged in the written state- 
ment ‘contradicts, varies, adds to or sub- 
stracts' from the mortgage document. 

It is settled by along line of authority 
and Mr. Bashyam does not deny -that a 
debtor may plead and prove an actual 
discharge in a manner or on terms difer- 
ent from those contemplated by or provided 
for in the document evidencing the debt, 
But relying on the distinction drawn in 
the cases between a “discharge” and an 
agreement to give a dischargein future 
he maintains that in the present case the 
alleged contract to take a sale ofa portion 
of the hypothecain satisfaction of the debt 
amounts to nothing more than an agree- 
ment to give a discharge if and when the 
sale is completed and is, therefore, withiu 
the probibition contained in s. “2, This 
argument seems to us to rest on a mis- 
apprehension of the legal effect of the 
contract of sale in such cases. 

We must observe at the outset that we 
have found it somewhat embrassing to 
deal with the question of adinissibility of 
evidence at this stage, because some of 
the steps in the argument relevant to that 
point will also bear on the question raised 
by the second issue in this case, viz 
whether and how far the alleged agree- 
ment, if true, affords a defence to the 
present action. We have endeavoured, as 
far as possible, to avoid expressing any 
detinite opinion on this aspect of the 
matter; and we wish to make it clear that 
when deciding the second issue, the lower 
Court need not feel hampered by any 
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observations made in the course of this 
judgment. It only remains to add that we 
are assuming for the present purpose that 
if permitted the defendant will be able to 
provea valid and enforceable contract as 
alleged in the written statement. The 
decision in Mara Ramanarasu v. Matta 
Venkata Reddi (1), shows that the mere 
fact of an arrangement being ‘executory’ 
does not preclude the possibility of its 
operating as a satisfaction of a pre-exist- 
ing obligation. We are not in this case 
concerned with the question whether in 
view of the scheme of the Civil Procedure 
Code, an arrangement of that kind can 
be pleaded in an ‘executing’ Oomt as 
amounting to satisfaction of a ‘decree, a 
point on which divergent views have been 
expressed. A contract between a debtor 
and his creditor that the former should 
sell and the latter should accept any pro- 
perty in satisfaction of the debt may, it 
seems to us, operate in one of the three 
ways; and on none of these hypotheses 
will proof of such contract be precluded 
by s. $2 of the Evidence Act. 

In one view, the eontract itself may 
operate as a final or absolute discharge 
of the debt, substituting the relationship 
of a ‘vendor and vendee’ for that of 
‘debtor and creditor’ and giving the credi- 
tor thereafter only the remedy by way of 
specific performance of the contract to 
sell. If this is the correct view, the debtor 
is entitled to contend that the case is 
within the line of authority relating to 
proof of ‘discharge’. It will be a mere play 
upon the words to say that because there 
is only an agreement to sell it must be 
treated as on the same footing as in agree- 
ment to give a discharge. This view of 
the legal effect of a contract to sell would 
seem to derive support from the decision 
of the Judicial Committee in Bassu Kuar 
v. Dhum Singh (2). In more than one place, 
their Lordships speak of the debt as 
having been wiped out by the contract: 
and even on failure of the contract of sale 
they held that the remedy of the creditor 
was no longer a suit for the recovery of 
pre-existing debt but one founded on failure 
of consideration or on s. 65 fof the Gon- 
tract Act. Mr. Bashyam suggests that their 
Lordships’ observations should be under- 
stocd as made in the light of the fact that 
at one stage the Court had decreed specific 


(1) 56 M 198; 141 Ind. Cas 429; 63 M LJ 598; (1932) 
M W N 840; 36 L W 558; A IR 1933 Mad. 28; Ind. Rul. 
(1933) Mad. 132. 

(2) 11 A 47-15 I A 211; 5 Sar. 260; 12 Ind. Jur. 450 
(P{C.). 
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performance of the contract but this argu- 
ment ignores their remark (on p. 55*) that 
“Up to the stage of the Subordinate Judge's decree 
in 1891, Dhum Singh retained the amount of his 
debt as of right and in accordance with the con- 
tract alleged by him.” : 
e judgment seems to proceed on 
the basis that from the date of the con- 
tract, the sum therefore representing the 


. debt must be regarded as “purchase money” 


in the hands of the debtor-vendor which he 
is entitled to retain. The contract dealt 
within Bassu Kuer v. Dhum Singh (9) was 
anterior to the Transfer of Property Act: 
and it may be a matter for argument whe- 
ther and how far the provisions of ss. 54 
and 55 of the Transfer of Property Act affect 
the availability of the reasoning at the 
present day. It may, however, be pointed out 
that as observed by Abdur Rahim, J. in 
Adikesavan Naidu v. Gurunatha Chettiar (3) 
and Devadoss, J. Kathamuthu Pillai v. Sub- 
ramaniam Chettiar (4),s. 55 of the Trans- 
fer of Property Act may well be read 
as using the terms ‘huyer’ even then refer- 
ring to the position of the parties prior to 
the execution of the deed of sale. 

A second possible view is that the con- 
tract to sell operates only as ‘conditional’ 
discharge of the debt whether asa matter 
of law or on tha basis of the presumed 
intention of the parties. Such a legal im- 
plication may be compared to the principle 
well-known in cases where a person exe- 
cutes a promissory note in payment of the 
price of goods purchased: as a presump- 
tion of fact; it may be rested on the ground 
suggested in Har Chandi Lal v. Sheoraj 
Singh (5), and by Miller J. in Ariyaputhira 
v Muthu Kumaraswami (6). The difference 
between this hypothesis and the previous 
one will be that on the failure of the 
debtor to carry out the contract by the 
execution of the sale-deed, the creditor will 
not be restricted to the remedy by specific 
performance but may sue for the debt 
itself. It might also follow that the debtor 
is not bound tosue for specific performance 
and will be completely discharged if he is 
ready and willing to carry out his con- 
tract by the execution of a sale-deed or at 
any rate if he tenders a duly executed 

(3) 40 M 338; 39 Ind Cas. 358; 32 M LJ 180; (1917) 
M W N171;5 L W 425; 22 M L T 300. 

(4) 50M L J 228: 94 Ind. Qas. 561; (1926) M W N 
271; A I R 1926 Mad. 569. 

(5) 39 A 178; 39 Ind. Cas. 343; 32 M L J 241; 15 A L 
J 223; 1 P L W 330; 5 LW 502; (1917) M W N 290; 25 
OL J 316;21M L T 292; 21 GW N 765; 19 Bom L 
R 444; 39 A 178; 44 I A 60; ATR 1916 P C 68(P. OO). 

(6) 37 M 423 at p. 425; 15 Ind. Cae. 343; 12 M L T 
425; 23 M L J 339; (1912) M W N 854. 
“*Page of 11 A—[Hd] 
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sale-deed. Whatever may be the bearing 
of these considerations on the question 
raised by the second issue, no prohibition 
under s.92 of the Itvidence Act can arise 
even on this hypothesis, because the plea 
is in substance one of discharge and 
not of an agreement to give a discharge 
in future. 

A third possible view is that the contract 
to sell is independent matter Harkison 
Das Bhagwan Dasv. Bai Dhanu (7:, and till 
the sale is completed the contract does not 
affect the rights of the creditor on the 
obligations of the debtor as creditor and 
debtor. 
Firm Guran Ditta Mal-Sant Ram v Firm 
Labhu Ram-Lachhman Das (9), may be re- 
ferred to in this connection; but as they 
do not discuss the question of the admissi- 
bility of evidence, they do not call for 
further notice here. On this footing, there 
is scope at all for the application of s. 92 
of the Evidence Act, for hypothesi the 
later contract does not, as a contract, affect 
the rights and liabilities of the parties 
under the original contract. Such a case 
cannot be assimilated to one in which the 
creditor agrees to receive a smaller sum 
than is actually due because in the latter 
case the creditor's rights under the first 
document are undoubtedly affected. 

In this connection Mr. Bashyam sought 
to make some point of the fact that accord- 
ing to the wrilten statement, the amount 
due to the mortgagee issaid to have been 
settled at Rs.. 9,000 whereas on a proper 
calculation the amount actually due as per 
terms of the document wil] be found to be 
something more. This seems to us immate- 
rial because the defendant's allegation is 
that in full satisfaction of the claim under 
the mortgage document, the plaintiff agreed 
to take’ certain properties. Tne reference 
to Rs. 9,000 is only a step in determining 
the extent of properties to be conveyed 
ae Suppan Chetty v Yegyanarayana Ayyar 
( 


Amongst the authorities cited,the strongest 
in favour of the respondent is the deci- 
sion of a single Judge of the Rangoon 
High Court in Nachiappa Chettiar v. 
Theivanai (11). With due respect we have 


Ko 50 B 566; 98 Ind. Cas. 634; A I R 1926 Bom, 
497 


(8) 5 A 799. 

(9) AI R1936 Lah. 476; 164 Ind, Cas. 123; 38 PL 
R 155; 8R L 1013. 

(10) 34 L W 921; 136 Ind. Cas. 317; A IR 1932 
Mad. 141; Ind. Rul. (1932) Mad. 285. 

(11) A I R 1931 Rang, 228; 151 Ind. Cas, 338; 7 R 
Rang. 68, 


Augan Lal v Saran Beheri (8) and - 
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felt some difficulty in following the 
reasoning in that judgment. Tne learned 
Judge is reprted to have observed that 

“An agreement tj transfer land in satisfaction of 
the claims due on these tio documents is nudium 
pactum and consequently it cannot be proved.” 

It is well settled that in the case of a 
contractor to sell, the obligation to sell and 
the obligation to buy are respectively the 
‘consideration’ for the reciprocal promises 
and it does not seems to us correct to speak 
of such an agreement as nudium pactum. 
Nor can it make any difference for this 
purpose that the price is not to be paid 
in the future but consists of money aiready 
due by the vendor to the vendee. It will 
be too much for instance to suggest that 
in such a case a suit for specific perfor- 
mance will not lic. Again, we are unable 
tosee how the fact of its being a nudium 
pactum stands in the way of its being. 
proved. The learned Judge then observes 

“The agreement in itself is not satisfaction and 


it can only be considered as an agreement modify- 
ing the terms of the contract ” 


This is practically begging the question; 
none of the considerations we have above 
set out has been adverted to. Tne assump- 
tion that an arrangement for payment by 
way of transfer of land must always bea 
variation of the original contract in all 
cases of loans is pernaps too wide. Cf, 
Kamala Sahai v. Kundan Mian (12), Rama 
Autar V. Tulsi Prasad (13), Balam Novkam- 
ma v. Sadireddi (14) and Dondepati Laksh- 
minarasimha Rao v. Gundabothla Ragha- 
vamma (15). The learned Judge purports 
to follow the decision in Gagannath Kashi- 
nath v. Shankar Ganpat (16), but tnat 
decision (though purporting to be based 
on Mullappa v. Matam Naga Chetty (17), is 
opposed to the trend of the Madras deci- 
sions Cf. Balasundara Naickerv. Ranga- 
natha lyer (18) and Vaidyanatha Rao v. 
Kandappa Chetty (19), because the learned 
Judges of the Bombay High Court declined 
to permit proof even of plea of completed 
discharge by payment of a smaller sum 
than was actually due. 

(12) 11 OL J 39; 2 Ind. Cas, 13, 

(13) 14 OC L 4J 507 at p. 510; 11 Ind. Cas. 743. 

(14) 53 M L J 863; 107 Ind. Gas. 417; A I R 1928 
Mad, 233. 

415) (1936) M W N 205; 162 Ind. Cas. 53; 8 RM 933; 
A IR 1936 Mad, 380. 

(16) 44 B 55; 64 Ind. Cas, 689; A IR 1920 Bom. 115; 
22 Bom. LR 39. 

(17) 42 M 41; 48 Ind, Cas. 158; 6 L W 522; (1918) M 
W N 719; 35M Ld 555; 24 M L T 400, : 

(18) 53 M 127; 122 Ind. Cas 641; 30 L W 293; ALR 
1929 Mad. 794; 58 M L J 503. 

(18) 54 M 889; 132 Ind. Cas. 292; 33 L W 517; Ind, 
aoe (1931) Mad, 614; A I R 1931 Mad, 636; 61 ML J 
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The text ċase relied on by Mr. Bashyam 
18 Mohamed Niaz v. Nanhe Lal (20). The 
agreement pleaded by the defendant was 
there found against on the evidence; the 


observation of the point of law is there-_ 


fore only obiter. Even that observation 
consists only ofa single sentence (without 
any discussion) that “the oral agreement 
amounted to a modification of the original. 
contract.” By way of distinction on the 
facts, we may point out that the alleged 
second agreement in that case comprised 
not merely a sale of some lands for part 
of the originial debt but also a payment 
of a further sum of Rs. 7,000 in cash. 
We are not in a position to say how far 
this circumstance influenced the opinion 
of the learned Judges. They purport to 
follow the decision in Mallappav. Matam 
Naga Chetty (17) but that related to the 
ordinary case of a creditor agreeing to 
receive less than what was due under the 
document. 

In Maharaj Singh v. Balwant Singh (21), 
at p. 514* reference has been made tothe 
objection under s. 92 te a plea which in 
some respecis resembled the present; But 
as will be seen from the summary on p. 512* 
the plea involved ceriain other matters 
which are clearly within the prohibition 
of s. 92 and the observations on p. 514* 
put together so many objections to the 
plea that itis not possible to gather the 
extent to which in the opinion of the learned 
Judges the objection under s. 92 was avail- 
able. 

-Allowing the revision petition, we hold 
that the defendant is entitled to adduce 
evidence in respect of the oral agreement 
alleged in the written statement. The cvsis 
of this Revision Petition will be costs in the 
cause and be provided for in the decree 
of the lower Court. 

A. Petition allowed. 

(20) AIR 1929 All. 615; 119 Ind, Cas. 107; (1929) A 
L J 924; Ind. Rul, (1929) All, 955. 

(21) 22 A 508. 


*Pages of 22 A—([Hd.] 
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RANGOON HIGH COURT 
Civil Revision Application No. 252 of 1936 
January 18, 1937 
Mosgty, J. 
A. K. A. A. L. ALAGAPPA CHETTYAR 
-—-APPLIOANT i 
VETSUS 
U NYEIN MAUNG— OPPosITE PARTY 

Jurisdiction—Valuation—Prohibitory order under 

Civil Procedure Code (Act V of 1908), 0, XXI,r. 4 
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(1) (a), against certain property in execution of decree 
—Part of property attached and sold—Declaratory 
suit that such property was not liableto be attach- 
ed and sold—Proper valuation. wes 7 

In execution of a decree a prohibitory order was 
issued under O. XXI, rt. 4601) (a), Civil Procedure 
Code, against certain property and only a part of 
such property was attached and sold. A suit for. 
declaration that the whole of such property was not 
liable to attachment, was filed: `’ 

Held, that the suit should be valued for purposes 
of jurisdiction atthe value of the property attached 
and not at the value of the decree. The plaintiffs 
must state in the plaint whether they abandon any 
claim ay toa declaration of title as tothe remain- 
der of the property on which a prohibitory order 
hag been issued but which has not yet been actual- 
ly attached. or found to be in existence; if they do 
go, the valuation for jurisdiction is good ; other- 
wise it is bad, and the plaint will have to be re- 
turned for presentation tothe proper Court. Seva- 
raman Chetty v. Maung Po Yin (1), Mahomed Ameen 
Khan v. Abu Zaffar Khoraishi (2) and Krishnasami 
Naidu v. Somasundaram Chettiar (3), relied on. 

C. R. App. from an order of the Township 
Oourt; Kayan, dated May 29, 1936. 

Mr. J. R. Chowdhury, for the Applicant. 

Mr. Aung Gyaw, for the Opposite Parties. 

Order.—In execution case No. 74 of 1935, 
the present applicant, A. K. A. A. L. 
Alagappa Chettyar, sought to attach certain 
rental paddy due to respondents Nos. 3, 
4 and d, his judgment-debtors, by their 
tenants. Respondents Nos. land 2 tiled an 
application for removal of the attachment 
which was dismissed. It was sought to 
attach 1,970 baskets of rental paddy due 
and a prohibitory order was issued under 
O. XXI, r. 46 (1) (a), Civil Procedure Code, 
to the tenants accordingly; but in execu- 
tion it was agreed that the only paddy 
found in the possession of the tenants, 
which was apparently 1,150 baskets, should 
be sold by the Court; and that realized 
Rs. 980-80. In the present suit, which was 
instituted in the Township Court, respond- 
ents Nos. 1 and 2 sued for a declaration of 
title to the land in question, and for a 
declaration that the paddy was not lable 
to attachment in execution. They claimed - 
that they, and not the judgment-debtors, 
respondents Nos. 3 to 5, were the owners of 
the properly. Defendant No. 1, the present 
applicant in revision, raised an objection 
on the ground of jurisdiction. He said that 
the application was, or should be, one for 
a declaration in respect of the whole of 
the paddy against which prohibitory orders: 
were issued and not the paddy actually 
attached and sold, This declaratory suit 
was tiled in May, 1936; execution proceed- 
iugs were only instituled at the end of 
1935. There was really nothing on the re- 
cord from which it can be ascertained 
whether any further paddy against which 
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the prohibitory order was issued can be 
found, or realized, or in existence. There 
isno doubt that the suit should be valued 
for purposes of jurisdiction at the value 
of the property attached and not at the 
value of the decree: vide Sevaraman Chetty 
v. Maung Po Yin (1), Muhammad Ameen 
Khan v. Abu Zaffer Khoraishi (2) and the 
Full Bench case, Krishnasami Naidu V. 
Sonam carats Chettiar (3). This is settled 
aw. 

Imay note here that in the trial Court, 
when this objection was first raised, it was 
dismissed as misconceived by consent, vide 
diary order of May 27, 1938. It appears 
to me, however, that the plaintiffs-res- 
pondents Nos 1 and 2 here must state 
in the plaint whether they abandon any 
claim as toa declaration of title as to the 
remainder of the paddy on which a prohibi- 
tory order has been issued but which has 
not yet been actually attached or found to 
be in existence; if they do so, the valuation 
for jurisdiction is good; otherwise it is bad, 
and the plaint will have to be returned for 
presentation to the proper Court. This will 
accordingly be ordered. There will be no 
order as to the costs of this application. 


D. Order accordingly. 
(|) LLB RIL 

(2) 5L BR 23; 2 Ind. Cas. 621, 

(3) 30 M 335; 17 M L J 95 (F B) 


| MADRAS HIGH COURT 
Criminal Revision Case No. 573 of 1936 
AND 
(Oriminal Revision Petition No. 527 
of 1936) 
January 21, 1937 
PaNpRANG Row, J. 
DAKKAMARRI KANNAYYA AND OTHERS 
—AccUSED—PETITIONERS 
versus 
VADALI VENKATESAN—Com PLaINant — 
RESPONDENT 
Criminal Procedure Code (Act V of 1898), 8. 263 
—Summary trial—Judgment—Reasons for conviction 


should be stated—-Penal Code (Act XLV of 1869), ` 


3. 447--Cases under—Doubt expressed as to such cases 
being tried by Bench Courts. 

Even in, cases tried summarily, where there is a 
conviction there must be a brief statement of the 
reasons for it. 

It is doubtful if disposal of cases coming under 
s. 447, Penal Code, can be entrusted to Bench Courts 
as there is a difficulty felt by Bench Courts in dis- 
tinguishing between cases of civil trespass and cases 
of criminal trespass. F 

Cr. R. P. under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 


the High Court to revise the order of the 
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Court of the Bench of first Class Magis- 
trates, Vizagapatam, dated July 6, 1937, and 
made in B.C. No. 207 of 1936. 

Mr. P. G. Rıghavenira Rao for Mr. 
V. Krishnamachari, for the Petitioners. 

Mr. P. Satyanarayana Raju, for the Res- 
ondent. 
4 Tae Public Presecutor on behalf of the 
Crown. $ 

Order.—This is a case in which the 
petitioners who are dhobies by occupation 
have been convicted of criminal trespass 
and sentenced to pay a fine of Rs. 5 each 
under s. 447, Indian Penal Code. After a 
mere perusal of the complaint, itself and 
the sworn deposition “any Magistrate who 
applied his mind to the provisions of s. 203, 
Criminal Procedure Code would certainly 
have had no difficulty in dismissing the 
complaint under s. 203, Criminal roce- 
dure Code, and it would have been’ his 
duty to do so. The alleged trespass was 
ona piece of vacant site and it happened 
at-a time when neither the complainant 
nor any one on his behalf was in actual 
possession; the complainant himself was 
not able to say on what date the alleged 
trespass took place. The accused were ad- 
mittedly owners of the adjoining land and 
undoubtedly there was a dispute about the 


boundary. The complaint should, as [ have 


already said, have been dismissed in 
limine under s. 20°, Criminal Procedure 
Code. Not only was this not done but 
there was a long and protracted trial of 
these poor washermen from March, 1936, 
till July, 1936, the interval between the 
closing of the case and the pronouncement 
of the judgment being merely two months. 
The judgment of the Bench Magistrates 
does not give a single reason in support 
of their finding that the accused are guilty. 
They do not state what the evidence is 
either of the alleged encroachment or 
trespass or of the intention that lay behind 
it. The judgment does not fulfil the 
elementary requirements of the law. Even 
in cases tried summarily where there is 
a conviction there must be a brief state- 
ment of the reasons for it and there is 
nothing that is worthy to be called a 
teason to be found in the judgment in 
support of the conviction. On the material 
before me I have no doubt that either the 
complaint should have been dismissed at the 
very outest or the Magistrates ought to have 
acquitted the petitioners and even ordered 
the complainant to pay compensation for 
dragging them unnecessarily to a Criminal 
Oourt on a false and vexatious complaint, 


yoi 


with thé object of compelling them to come 
to terms. Thisis acase which engenders 
some doubt as tothe desirability of en. 
trusting the disposal of cases coming under 
s. 447, Indian Penal Code to Bench Courts. 
There seems to be a difficulty felt by 
Bench Courts in distinguishing between 
eases of civil trespass and cases of crimi- 
nal trespass. In this particular case there 
is no doubt that the conviction of the peti- 
tioners was quite wrong on the meriis 
and that the judgment is not according 
to law. 

The convictions aud sentences are, there- 
fore, set aside and the petitioners acquitted. 
The fines paid by them should be refunded. 

N. Appeal dismissed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 122/17 of 1936 
January 12, 1937 
MIDDLETON, J. O. AND 
MIR AHMAD, A.J. C. 
Musammat MANOHARI—P iaintipe-— 
APPELLANT 
Versus 
SARAB SINGH AND OTSERS—DEFENDANTS— 
RESPONDENTS 
Hindu Law—Widow—Right of residence—Sale of 


house for debt contracted by husband and binding 
on her—Right of residence, whether should be re- 


served, : ; E . 
A widow is, as of right, entitled to residence in 


the family dwelling house. This right cannot be 
denied by a sale of the house to a purchaser with 
notice. Éven in the case of a purchaser without 
notice she cannot be evicted unless she is provided 
with another residence. But she has no such right 
where the sale ig contracted by the husband or is 
for the debt binding upon her. Jamiat Rai v. 
Malan (2) and Bhagat Singh v. Ram Parkash (3), 
relied on. Bali Ram v. Prem Kuer (1), distinguish- 


io, A. from an order of the 2nd Addi- 
tional Judge, Peshawar, dated May 5, 
6. 

a Krishan Chandra, for the Appellant. 
Sardar Beant Singh, for the Respondent. ` 
Mir Ahmad, A. J. G.—Musammat 

Manohari, plaintiff, is the widow of Behari 

Lal who owned a house in village Akora 

(Peshawar district). Behari Lal had borrow- 

ed Ks. 1,300 from Gobind Ram. After his 

death Gobind Ram obtained a decree for 
that amount and sold the decree to Sarab 

Singh, Sarab Singh took out execulion and 

attached the house and a shop annexed 

to it. The property was sold and Sarab 

Singh purchased it. Musammat Manohari 

objected that she had a right of residence 

in the house. This objection was rejected. 
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Bhe therefore brought the present suit for 
a declaration that she had a right of 
residence in the house and that it could 
be sold only subject to such right. The 
auction-purchaser pleaded that the plain- 
tiff had no such right in the house in 
dispute. The trial Judge fullowed Beli 
Ram v. Prem Kaur (i) and granted a 
decree. On appeal the learned Additional 
Judge followed Jamiat Rai v. Malan (2) 
and dismissed the suit. Musammar Manobari 
has come up on appeal to this Court. 
The right of a widow to reside in the 
house of her husband has been discussed 
in a ruling of this Court delivered by 
Pipon, J. O. and reported in Bhagat Singh 
v. Ram Parksh, 69 Ind. Cas. (02 (3). The 
following quotation may be usefully re- 
produced to show the view adopted by this 
Court : MEN 
“It remains to consider the position of the 
female plaintiffs in respect of both houses. Musam- 
mat Somi must be regarded in this case as the 
widow, and, the law as to the right of residence 
enjoyed by a widow in a joint Hindu family is 
perfectly clear To quote para. 79 of Gour’s Hindu 
Code: “A widow is, as of right, entitled to resi- 
dence in the family dwelling house. This right 
cannot be denied by a sale of the house to 8 
purchaser with notice. Even in the case of a 
purchaser without notice she cannot be evicted 
unless she is provided with another residence. But 
she has no such right where the sale is contract- 
a by the husband or is for the debt binding upon 
Ler. : 
The italics are ours. We fully concur 
in the view taken by Pipon, J. C., and 
this view is supported by the ruling 
of the Lahore High Court reported in 
Jamiut Rai v. Malan (2). The ruling 
followed by the trial Judge has no bearing 
on the case because it was not a case of 
a widow. Now it is to be seen whether 
the debt which Bebari Lal contracted was 
binding on Musammat Manohari in crder that 
the house should be sold without reserving 
the right of residence for her. Musammat 
Manohari did not take up the position 
that the debt was incurred for immoral 
purposes nor did she allege in her plaint 
that the debt was not binding on her. 
In the absence of any evidence to the 
contrary the widow is bound to pay her 
husband’s debt and we hold that the debt 
is binding cn Musammat Manohari. The 
result is that we find that the learned’ 
Appellate Judge came to a correct conclu-" 


sion, We, therefore, dismiss the appeal 
with costs, 
D Appeal dismissed. 


Q) A1Ri927 Lah. 218; 160 Ind. Cas, 504, 

(2) A I k 1931 Lah. 718; 133 Ind. Cas. 62; 13 Lah, 
dl; Ind, Rul. (1931) Lah. 731; 33 P LR 3411. 

(3) 69 Ind, Cas, 602. 
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BOMBAY HIGH COURT 
First Civil Appeal No. 115 of 1930 
September 3, 1936 
Bakes AND Tyagsr, JJ. 
MANAKLAL HIRABHAI AND oraprs— 
APPELLANTS 
VETSUS 
LAND ACQUISITION OFFICER, WEST 

KHANDESH—Rasvon punt. 

Land Acquisition Act (I of 1894), s. 6—-Com- 
pulsory acquisition of building site for widening 
streets—Municipality, if can prevent the site being 
used for building under Bombay District Municipal 


Act (III of 1901), s. 96(2;, and render it useless— 
Compensation for acquisition of such site~Measure 


of. 

A Municipality as a public body is under the 
necessity not to exercise its authority in a capri- 
cious, wanton, oppressive, arbitrary or tyrannical 
manner even when acting within the defined limits 
of its powers. It must use even its admitted 
powers considerately, with a discretion suitahle to 
the nature and importance of the duties to be dis- 
charged, and with a fair and honest judgment. 
Secondly, under the Act, the Municipality has been 
given no power torefuse in general terms permis- 
sion to build. It has only power to impose condi- 
tions with reference to the location of the building 
in relation to any street existing or projected. 
Thirdly, even such conditions cannot be so imposed 
as to contravene the provisions for compensation 
when a regular line of street is prescribed. The 
result is that the Municipality may for considera- 
tion acquire the right to prevent the owners of land 
adjoining a street from building on such parts of 
the land as it desires to add to the street; but the 
Municipality is not entitled to prevent building 
sites being built upon without compensating the 
owners. There is nothing inlaw which can prevent 
a building site from being used for building and 
apparently render the same useless. For acquisi- 
tion of such sites compensation must be paid on 
the footing of building sites. [p. 707, cols. 1 & 2] 

[Oase-law referred to.] 

F.C. A. from the decision of the District 
Judge, West Khandesh, in Miscellaneous 
Applications No. 22-24 of 1929. 

Mr. P.V. Nijsure, for the Appellants. 

Mr. B. G. kao, (Assistant Government 
Pleader), for the Respondent. 


Tyabji, J.~On December 6, 1928, a 
notitisation under the Land Acquisition 
Act, 1894, s. 6, was issued with reference 
tothe acquisition of three plots of land 
by the Municipality of Nandurhbar for wid- 
ening a street at Nundurbar. The present 
appeals refer to two out of the three plots, 
City Survey Nos. 2171 and 2169, having 
areas of 36-17/24 square feetand 22 21/24 
square feet respectively. The Land Ac- 
quisition Oficer valued these sites at 
Re. 1 per square fool and awarded for 
them Rs. 45-10-0 and Rs. 23-2 0 respectively. 
On appeal, the learned District Judge held 
that the claimants were entitled “to 
Rs. 2-8-0 per sequare foot, He awarded 
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Rs.4 for the plinth in City Survey 
No, 2171, 4. e. Rs. 131-11-6 in all. In res- 
pect of this plot an additional claim of 
Rs. 864-4-6 is made in appeal here. With 
reference to the other plot, viz. No. 2169, the 
net amount allowed was Rs, 96-1-6 and 
the claim in appeal is an additional 
Rs. 503-146. The case of the two appel- 
lants stands on the same footing and the 
judgment under appeal has proceeded on 
acommon footing. The two appeals may 
accurdingly be dealt with together, The 


learned Judge states at the start: 

“The sites in question aresituated at a junction 
of four roads. The vegetable market meets there, 
and there is a chance of more customers being 
attracted. But the shops on these sites were of very 
small areas, They were never used for selling 
attractive and valuable goods. They were used 
either as bailor's shops or for selling bidis (country 
cigarettes). It cannot be denied that after the fire 
of 1924 the more important shops on this Bazaar 
Road, viz. shopsof cloth, gold and silver, shifted 
to other localities, viz, the Marwari Chowk, at 
some distance towards the north of the sites in 
question. Some other new shops are stated to have 
been opened in Tup Bazaarand Mangal Bazaar 
towards the north-east. Though almost all the 
buildings which were burut by fire have been re- 
constructed and used as shops there was a cry for 
reduction of Municipal taxes of some shops on the 
Bazaar Road and taxes were accordingly reduced 
in four cases. It is also an admitted fact that 
rents of buildings in the Marwari Chowk locality 
are increasing. These facts go to show that the 
Old Bazaar has been depreciating in importance 
after the fire.” 


The learned Judge then proceeds to re- 
mark: 

“The Municipality wants to acquire the sites for 
widening ths roads. With this object it was refus- 
ing permission to buildover small sites abutting 
on the existing narrow roeds after the old buildings 
had been destroyed by the fire and it was perfect- 
ly within its rights indoing so. The applicants 
cannot expect tu have buildings on these sites. 
The selling price of some sites during the last 
four to ten years, as disclosed in the evidence 
for the applicants, cannot afford any test for valu- 
ation in the present case, Similarly, the old rates 
of rents for these sites or the present rents of the 
new shops near about cannot aflord any basis 
fur valuation in these changed circumstances. Alter 
the tire the sites have practically not fetched any 
rent and have lost all value. ‘he claims, even 
as reduced by the applicants at the hearing, are 
very fabulous and it 18 not possible to value these 
small sites by comparing them with the sites which 
could be covered over by buildings.” 


In a subsequent paragraph he observes 


in the same strain: 

“It cannot be said that the methods adopted by 
the Municipality in refusing pe:mission to build 
over such small sites were compulsive and coer~ 
cive A public body whose object is to take care 
of the general sanitation and other conveniences of 
the whole town has to adopt measures which may 
seem to be harsh to individuals. On the contrary the 
evidence adduced goes to show that the public (whose 
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representatives form the Municipal body) have co- 
operated with it by accepting reasonable amounts 
of compensation at even one rupee per square foot for 
small open sitesabutting on the road and therefore 
required for its widening.” 

In short, the learned Judge preceeded 
on the basis that the Municipality had a 
right to refuse permission to build upon 
lands, which the Municipality intended to 
acquire, By this means, according to the 
learned Judge and the arguments addressed 
to us, the Municipality could prevent 
building sites from being used for building 
and apparently render them valueless. 
Then subsequently, a notification could be 
issued for their acquisition. The siles 
would in such circumstances be valued, it 
is said, on the basis that they could not 
be built upon because the Municipality 
refused permission to build. These pro- 
positions seem startling enough. The 
learned Assistant Government Pleader 
contended, however, that the Bombay Dis- 
trict Municipal Act (Bem. IH of 1901) per- 
mitted to the Municipality these methods 
of compulsory acquisition at little or no 
cost. Herelied for this argument on sub- 
s. (2), s. 96 of the Act. Under that sub- 
section the Municipality could, he said, in 
general terms, refuse permission to the 
ownersofland to build thereon; and could 
render the land incapable of being built 
upon and in that manner reduce its value, 
or indeed render the land valueless. He 
also argued that the Municipality was 
expected to do so apparently in the public 
interest. The powers of the Municipality 
under the Bombay District Municipal Act 
are (as will appear frcm what I shall pre- 
sently state) far from being unrestricted. 
But in view of the extravagant claims 
put forward on behalf of the Municipality 
it is desirable to draw attention to the 
observations of West, J., who had to deal 
with a section (Bom. Act. VI of 1873, s. 33) 
under which the power to refuge permission 
to carry out certain works was (unlike the 
provisions of the District Municipal Act) 
perfectly general in its terms. In Nagar 
Valab Narsi v. Municipality of Dhandhuka 
(1), West, J. says (pp. 494-95*.): 

“Tt does not follow that the Commissioners could, 
therefore, exercise the authority thus given to them 
in a capricious, wauton, and oppressive manner, 
Public authorities, even acting within the defined 
limits of their powers, must not conduct themselves 
arbitrarily or tyrannically... A public body must 
keep within its powers, and must use them consi- 
derately: see per Lord Blackburn in Geddis v, Pro- 
prietors of Bann Reservoir (2), but so acting it is 

(1) 12 B 490. 

(2) (1878) 3 A C 430. 

“*Pages of L2 BEd) TT 
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safe: Dixon v. Metropolitan Boardof Works (3). There 
is a further principle of great importance laid 
down by Lord Selboine, L. O., in Clark v. School 
Board jor London(4). His Lordship says: ‘Itseems 
to me that the legislature, in authorizing the Scheol 
Board, for important public puiposes, to exercise 
these large powers... meant to give them a discretion 
suitable to the nature and importance of the duties 
to be discharged by them.” The late Sir Jessel, 
M. R. citing this aictum in Luke of Bedford v. 
Dawson A), at p. 358*, adds that‘the public body... 
are to be the judges, subject to this, that 
if they are manifestly abusing their powers.. .the 
Oourt will say it is not a fair and honest judgment, 
and will not allow it.’ These cases define with 
clearness what discretion a public body may use and 
at what point the interference of the Courts is 
justifiable.” 


In tne teeth of these principles, sup- 
ported as they are by decisions which add 
weight evento a pronouncement by West, 
J. itis a bold position to take up that the 
Municipality may oppressively and tyran- 
nically utiliza its powers—however wide 
or however restricled they may be—for 
the purpose of rendering valueless lands 
which the Municipality may hereafter de- 
cide to acquire. Jn our opinion, however 
the Bombay District Municipal Act does 
not give any powers that can in terms be 
used in this manner. Section 96 (2), which 
is primarily relied upon, gives three specifi- 
ed options: 

{1) The Municipality may give permis- 
sion to erect, alter, add to or reconstruct 
the building according to the plan and 
information furnished viz., the plan and 
information furnished under s. 9o (1) b), 
under which clause, the plan must show 
the level stated therein, and furnish infor- 
mation with reference to the matters parti- 
cularized in the clause; or 

(2) It may impose in writing certain 
denned clauses of conditions: these condi- 
tions must refer either: (a) to level; 
drainage, sanitation materials, or (b) to 
the dimensions and cubical contents of 
roums, doors, windows and apertures for 
Ventilation, or (c) to the number of storeys 
to be erected, or (d) with reference to the 
location of the building in relation to any 
street, existing or projected, for the pur- 
pose for which the building is to be used; 
or, 
` (3) it may direct that the work shall not 
be proceeded with unless and until all 
questions of a certain kind have been de- 

(3) (1881) 7 Q B D 418; 50 LJ QB 772; 45 L T 312; 
30 W k83; 46d P4. 


(4) (1874) 9 Ch. 120; 43 L J Oh, 421; 29 L T 903; 22 
WR 35i. 


(5) (1875) 20 Iq. 353; 44 LJ Ob. 549; 33 L T 156. 
*Page uf (1875) 20 Eq. —[Ed.] 
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cided to their satisfaction : these questions 
must be connected with the respective 
location of the building and any such 
street. 

None of these allernatives permit the Mu- 
nicipality to refuse in general terms permis- 
sion Lo build. All that they permit is to impose 
conditions of special classes, or to direct 
that the work shall not be proceeded with 
until questions relating to the location of 
the building have been decided to their 
satisfaction. Nor are these the only limi- 
tations upon the powers of the Municipa- 
lity in regard to granting permission to 
build. There are further limitations which 
are illustrated by a criminal case: Hm- 
peror V. Onkardas (6). It was held there, 
that the Municipality in question had in 
the circumstances no authority to give per- 
mission to build with the condition im- 
posed that the owner shall only build leav- 
ing aset back of acertainspace. In that 
case, though it was intended to add 
that part of the land to the street, the 
regular line of street in accordane with 
8. 91-A (1), had not been ‘prescribed. Where 
such a line is prescribed compensation for 
the value of the land added to the street 
has to be paid by the Municipality. The 
owner built, disregarding the condition of 
leaving asetback, and he was held not 
to have acted contrary to any legal orders 
of the Municipality, nor to have become 
liable to fine. The basis of the reasoning 
was that the Municipality could not legally 
impose the condition of a setback without 
paying compensation : see Bombay District 
Municipal Act,s. 91-A, and Bai Fatima v. 
Rander Municipality (7). 

The position, then, under the Act and 
in accordance with principle, stands thus: 
the Municipality as a public body is under 
the necessity not to exercise its authority 
in a capricious, wanton, oppressive, arbi- 
trary or tyrannical manner even when act- 
ing within the defined limits of its powers. 
It must use even its admitted powers con- 
siderately, with a discretion suitable to the 
nature and importance of the duties to be 
discharged, and with a fair and honest 
judgment. Secondly, under the Act, the 
Municipality has been given no power to 
refuse in general terms permission to build. 
It has only power to impose conditions 
with reference to the location of the build- 


(6) 36 Bom. L R 217; 148 Ind. Cas, 1008; A I R 1934 
Bi 154; (1934) Cr. Cas, 541; 35 Cr. L J 834; 6 R B 


(7) 16 Bom, L R 529; 25 Ind, Cas, 411; A I R 1914 
Bom. 112; 38 B 597, 
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ing in relation to any street existing or pro- 
jected. Thirdly, even such conditions can- 
not be so imposed as to contravene the 
provisions for compensation when a regular 
line of street is prescribed. The result is 
that the Municipality may for considera- 
tioo acquire the right to prevent the 
owners of land adjoining a street from 
building on such partsofthe land as it 
desires to add to the street ; but the Muni- 
cipality is not entitled as was argued 
before usto prevent building sites being 
built upon without compensating the 
owners, Indeed, the learned Assistant 
Government Pleader very candidly and pro- 
perly admitted that he could not in view 
either of the true construction of the Bom- 
bay District Municipal Act or of the autho- 
rities to wbich he called our attention sup- 
port the argument which he felt bound 
to present. 

It is nevertheless argued that though 
the permission to build had been wrongly 
refused and the Municipality could not 
have prevented any building being put up 
upon the land acquired, yet the facts were 
that the lands were subject toa prohibi- 
tion from the Municipality to build—a pros 
hibition to which no exception had been 
taken and which was assumed to be 
valid. Therefore, it was argued that the 
sites must be valued as though in the mar- 
ket they would have been sold only as 
“lands struck with sterility” to use Bowen, 
L. J.s expression. In our opinion, that 
argument cannot be accepted. A mistaken 
view of thelaw cannot be taken as the 
basis of the value of the property. In a 
case where there wasan “admission in the 
plaint and upon the argument” their Lord- 
ships said : 

“The plaintiff, however, is not bound by an ad- 
mission of a point of law nor precluded from as- 
serting the contrary, in order to obtain the relief 
to which, upon a true construction of the law he 


may appear to be entitled : Juttendromohun Tagore 
v. Ganendramohan Tagore (8), at p. 71%,” 


The lands acquired were suitable for 
building purposes. They had been used 
as building sites. There was nothing in 
law to prevent their being used as building 
sites at the time when the notification for 
compulsory acquisition was issued. They 
must accordingly be valued on that footing. 
Apart from the initial error into which 
the learned Judge fell, the basis on which 
he has valued the lands under acquisition 
is, in our opinion, quite erroneous. He 

(8) IA Sup. 47; 9B L R 377; 18 W R 359; 2 Suther 
692; 3 Sar. 82 (P.C.). 

*Page of I. A. Sup.—[#d| 
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has not considered the evidence that was 
before Lim, scanty though it was. But he 
has taken, as the basis of his award, the 
compromises into which the neighbouring 
owners had entered into for selling their 
lands to ihe Municipality. The Munici- 
palily had acquired lands from several 
owners in the Vicinity at the prices of 
Rs, 2-t-U and even at Re. 1 per square foot. 
There were in fact no materials justifying 
any reliance being placed on that posi- 
tion. No particulars were placed before 
the Ccurt from which it could be infer- 
red that the compromises were any guide 
for arriving at the market value. One 
reason to the contrary is evident even on 
the materials before us. Those owners 
may have been agreeable to giving their 
lands at low prices for widening the street 
in the expectation that the enhancement 
in the value of the rest of their land would 
more than compensate them for the low 
aa at which they parted with a portion of 
it. 

Even on the erroneous basis that these 
sites could no more be used as building 
sites, the rates are in flagrant contraven- 
tion of the evidence. For even in tkeir 
sterile state they were let out at rents of 
Re. 1 or Re. 1-8-0 per month. On that ren- 
tal basis, their capitalized value, taking 
the low rate of 16 cr 17 years’ purchase, 
would have amounted to a little more than 
double the sum that’ the learned Judges 
has allowed, which itself was two and a 
half times the compensation allowed by the 
Land Acquisition Officer. There is evidence 
both of sales and of rents of shops in the 
neighbcurhcod. It is difficult to place much 
value on the evidence of the rents accru- 
ing from the shops because in the first 
place there is no sufficient evidence of the 
value of the buildings on thcse plote in 
respect of which the rents were realized, 
and, secondly, on valuing the sites onthe 
rental basis, the prices that result, are at 
such variance with each other and at times 
so ex(ravagant, that we cannot guide our- 
selves by those calculations. We have, 
however, satisfactory evidence of the sales 
of two plots of land which there is no rea- 
son to think were more valuable than those 
under acquisition. With reference to one, 
No. 2179, we have the evidence of Ex. 34, 
and with reference to the other, No. 11:0, 
the evidence of Ex. 19, making allow- 
ance for certain details to whicn I need 
not refer, the price per square foot of 
land under each of these sales may be 
taken to be very nearly the same, i. e 
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about kis. 12-80 per square foot. In view 
of all the evidence that rate may be con- 
sidered to be fair for allowing compensa- 
tion to the appellants. Itis hve times the 
amount of compensation allowed by the Dis- 
trict Judge and 124 times the compensaticn 
allowed by the Land Acquisition Officer. 
In our opinion, compensation should be al- 
lowed at the rate of Rs. 1280 per square 
foot. This will be exclusive of Rs. 40 al- 
lowed for the plinth and the addition of 
15 per cent. under the Act. Ccsts, in pro- 


portion throughout. 
Barlee, J—I agree. 
D. Order accordingly. 





CALCUTTA HIGH COURT 
Full Bench 
Criminal Appeal No. 793 of 1936 
February 4, 1937 
8. N. GUHA, BARTLEY AND 
K. B. MUKHERJBA, JJ. 
KSHITISH CHANDRA CHAKRABURTY 
AND ANOTHER-~APPELLANTS 
VETSUS 

EMPEROR—-OrposiTe PARTY. 

Hindu Law—Marriage—Parties to marriage belong- 
ing to different sub-castes — Marriage, if valid— 
Consent oj parties, necessity of — Factum valet, ap- 
plicability of—Penal Code (Act XLV of 1860), ss. 496, 
41y— Accused misrepresenting himself to belong to 
same sub-casteas complainant marrying her uaughter 
Complainant suffering harm to reputationand mind 
~ Offence—S. 496, charge under — Eissentialsio be 
proved, 

There is no rule of Hindu Law which prevents a 
man and woman belonging totwo  sub-castes of a 
twice-born class from entering into a lawful marriage. 
The Sbastras dealing with the Hindu Law of marriage 
do not contain any injunction forbidding marriages. 
between persons belonging to different divisions of the. 
same Barna. The fact that marriages between members: 
of different sub-castes ofthe same caste do not ordi- 
narily take place, doesnot imply that such a marriage 
is interdicted and would, if perfurmed, be declared to. . 
be invalid. There may be a disinclination to mar1y 
outside a sub-caste inspired probably by a social per~ 
judice ; but it cannot be seriously maintained that 
there is any custom which has acquired the force of 
law. Gop Krishna Kasaudhan v Jaggo (1), relied 
on. [p. 710, cols. 1 & 2,] 

Where the accused who belonged to the Barna sub- 
caste of Brahmins yepreseuting himself to bea 
Barendra Brahmin went through the ceremony of 
marriage with the daughter of the complainant who 
was a barendia Brahmin and who would not have 
given her daughter in marriage to the accuseu but 
for the misrepresentation and on account of the 
mairiage, the complainant was ex-communicated 
and thus suffered ham to her mind and reputa- 
tion; 

Held, that the mariage not’ being invalid, the 
accusea could not be couvicted under s. 496, Penal 
Code, but was liable to conviction under 8.419. |p. 
711, col. Lj 

Per B. k. Mukherjea,J.—A Hindu marriage is a 
sacrament and nota contract, and the presence ofa 
consenting mind is not indispensable. Ifthe marriage 
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rites are duly performed and there 1g no impediment 
to the marriage inthe shape of identity of gotra or 
prohibited degrees of relationship, the doctrine of 
factum valet applies and makes themarriage in- 
dissoluble in the absence of proof of any force or 
fraud. The reason for the exception seems to be 
that where the girl is abducted by force or fraud 
and married, there is neither any gift bythe lawful 
guardian nor the performance of any religious cere- 
mony in the proper sense and there is consequently an 
absence of the essential ingredients necessary to con- 
stitute a valid marriage Brindabun Chandra v. 
Chundra Kurmokar (6), relied on, Aunjona Dasi v. 
Prahlad Chandra (T) and Venkata Charyulu v, 
pangs Charyulu (8), referred to. fp. 711, col, 


| 

To establisha charge under s. 496, Penal Code, 
it is not enough to show that the marriage may be set 
aside on the ground of fraud or declared a nullity, it 
is incumbent upon the prosecution to go further and 
to prove that the accused knewthat there was no 
valid marriage and he has gone through a show of 
marriage with a fraudulent or ulterior object in 
view. [p. 712, col. 1.] ‘ : 


Mr. Dinesh Chandra Ray, for the Appel- 
lant. 

Messrs. D. N. Bhattacharyya and Surajit 
Chandra Lahiri, for the Crown. 


S. N. Guha, J.—The appellants Kshitish 
Chandra Chakraburty and Haripada Bhatta- 
charyya have been convicted by the learned 
Assistant Sessions Judge, Pabna, under 
ss. 169/496, 419/34, and 496, Indian Penal 
Code, on the unanimous verdict of the 
jury before whom the trial of the appellants 
was held and have been sentenced as follows: 
The appellant Kshitish Chandra Chakra- 
burty to five years’ rigorous imprisonment 
under ss. 109/496, Indian Penal Code and 
two years’ rigorous imprisonment under 
ss. 419/34, the sentences to run concurrent- 
ly; the appellant Haripada Bhattacharyya 
to rigorous imprisonment for four years, 
under s. 496, Indian Penal Code, and rigor- 
ous imprisonment for one year under the 
ss. 419/34, Indian Penal Code, sentences 
running concurrently. The case against 
the appellants was started by a written 
ijahar of the complainant Surabala Debi 
received from the Sub-Divisional Officer of 
Pabna through the Assistant Sub Inspector 
of Pabna by post treated as the first 
information. It was stated in the aforesaid 
first information that the complainant was a 
Barendra Brahmin widow coming from a 
kulin and respectable family; that her 
daughter Jogmaya Debi was aged fifteen 
years; that the accused persons Kshitish 
Chandra Chakraburty and Haripada Bhat- 
tacharyya, in collusion with one another, 
represented to the informant that they were 
high class Brahmins and arranged for the 
daughter's marriage; that after the marriage 
was celebrated the informant came to 
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learn that the accused persons belonged to 
a class of Brahmins with whom they had 
no social intercourse; the accused persons 
were low class Birna Brahmins and priests 
of Kaibartas, and there existed no social 
connection between the accused and the 
Barendra Brahmins; that the high class 
Brahmins donot use the water touched by 
them. In her statement on solemn affirma- 
tion before the Magistrate who took cogni- 
zance of the offence complained of, Sura- 
bala Debi said that: | 
“She heard from some persons that accused Hari- 
pada was a Jele Brahmin and that had she known 
that the accused Haripada was a Jele Brahmin, she 
would not have given her daughter in marriage with 
him,” . 
The charge framed against Kshitish 
Chandra Chakraburty was that he abetted 
the commission of the offence of a marriage 
ceremony fraudulently gone through with- 
out lawful marriage by Haripada Bhatta- 
charyya, which was committed in conge- 
quence of his abetment (ss. 109/196, Indian 
Penal Code). Haripada Bhattacharyya was 
charged with having committed the offence 
of fraudulently going through the ceremony. 
of being married to Jogmaya Debi, knowing 
that he was not lawfully being married 
(s. 496, Indian Penal Code). The accused 
persons were further charged under ss. 419/ 
34, Indian Penal Code, inasmuch as they 
had cheated Surabala Debi by represent- 
ing that they were Barendra Brahmins and 
intentionally induced her to give her 
daughter Jogmaya Debi in marriage, which 
caused harm to Surabala Debi in mind and 
reputation. At the trial evidence was led 
on the side of the prosecution that the 
accused persons were Barna Brahmins with 
whcm Barendra Brahmins could not have 
inter-marriage, that Haripada’s father was 
the priest of Jelia Kaibartas. Evidence 
was a'so given that Surabala was deceived 
by the representation of the accused persons 
which induced her to marry her daughter 
Jogmaya to Haripada, which marriage 
would not have been celebrated but for the 
false representation. It was also in evi- 
dence that Surabala Debi suffered harm in 
mind and reputation and was ex-cummuni- 
cated afterthe marriage of her daughter 
Jogmaya with Haripada. The evidence of 
Surabala and other witnesses on the side 
of the prosecution was that she was ex-com- 
municated from society. On the charge 
under s. 496, Indian Penal Code, after 
the material portion of the evidence was 
summarised, the jurors were directed by 


the Judge as follows: 
“As regards s. 496 the first ingredient is whether 
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accused (Haripada) went through the ceremony of 
marriage; there should not be difficulty. The 
prosecution case is that that happend. Evidence has 
also been led to showthat all the ceremonies were 
performed The mother's mind and wife's mind 
have been noticed andexplained. Haripada claims 
Jogmaya as his wife. Jury to form opinion. As 
regards the second element whether Haripada knew 
then that he was lawfully married by merely 
going through the ceremony, the jury must be 
careful. Marriage between sub-castes or sub-sects is 
lawful. But marriage between different castes is 
not valid and lawful, Point therefore is whether 
Haripada was altogether of different caste from 
Jogmaya, If he was so, then he was not lawfully 
married....The jury must consider it with a view 
to find out ifBarna was altogethera different caste. 
if there was lawful marriage, if Barna was a 
mere sub-caste, and if he was lawfully married.” 

On this part of the case before the 
Court, it must be taken to be established 
that thereis no rule of Hindu Law which 
prevents a man and woman belonging to 
two sub-castes of a twice-born class from 
entering into a lawful marriage. The 
Shastras dealing with the Hindu Law of 
marriage donot contain any injunction 
forbidding marriages between persons be- 
longing to different divisions of the same 
Barna: Gopi Krishna Kasaudhan v. Jaggo 
(1). The Judge’s direction to the jury in 
general terms, a8 mentioned above, on 
the question of law arising for consideration 
in the case, may be taken to be in conson- 
ance with the pronouncement of their 
Lordships of the Judicial Committee of the 
Privy Council referred to above; but it 
appears to us that on the evidence, as led 
by the prosecution, the Judge should havé 
directed the jury that as the marriage in 
question was between persons 
different sub-castes, and there being no 
evidence to indicate that Haripada and 
Jogmaya belonged to different castes, that 
as amarriage between two different divisions 
of the same caste, the marriage which was 
admitted was not invalid in law. The 
Judge should further have held on the evi- 
dedce before him, that there was no case 
to go to the jury so far as the question 
of validity of the marriage of Jogmaya Debi 
and Haripada Bhattacharyya under the 
Hindu Law was concerned. 


It may be observed in line with the 
pronouncement of the Judicial Committee 
in the case referred to above, what is it 
upon which the invalidity of the marriage 
is sought to be sustained? The evidence 

(1) 63 I A 295; 162 Ind. Cas. 993; A I R 1936 PO 198; 
58 A 397; 1936 O L R 344; 1936 AL R581;2BR 603; 
9RP C13; 71M LJ 31; 40 O W N 1007;17 PLT 
477; 44 L W 84; (1936) M W N 652; (1936) AL J 819; 
38PIR 829; 38 Bom LR 751; 19N L J189 BOLI 
111 @ ©). 
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in the case before us at the most goes onlv 
to indicate that marriages between members 
of different sub-castes of the same caste do 
not ordinarily take place, but this does 
not imply that such a marriage is interdict- 
ed and would, if performed, be declared 
to be invalid. There may be a disinclinaticn 
to marry outside a sub-caste inspired pro- 
bably by a social prejudice; but it cannot 
be seriously maintained that there is any 
custom which has acquired the force of law. 
On the evidence before us no such custom 
was set up or proved as would render the 
marriage invalid. On the above view of 
the case before us the charge against the 
appellants in regard to offences unders. 495, 
Indian Penal Code, or abeliment of the same, 
was not maintainable and the conviction 
and sentence under ss. 109/496, Indian 
Penal Code, inthe case of Kshitish Chandra 
Chukraburty, and under s. 496, Indian Penal 
Code in the case of Haripada Bhattacharyya, 
must be set aside. . 

The appellants, as mentioned already 
have also been convicted of the offence under 
sa. 419/34, Indian Penal Code. They were 
charged with the false representation that 
they were Barendra. Brahmins and of 
having cheated Surabala Dehi by inducing 
her to give her daughter Jogmaya Debi 
in marriage, which caused harm to Sura- 
bala Debi in mind and reputation. There 
was evidence led by the prosecution bearing 
upon this part of the case; and the Judge, 
after placing that evidence, directed the 
jury that the accused persons could be 
convicted of cheating only if the prosecu- 
tion has been able to prove beyond reason- 
able doubt that they committed deception 
by making a representation that they were 
Barendra Brahmins; that they were not 
Barendra Brahmins ‘at all; that they were 
Barna Brahmins; that had they said so, 
Surabala would not have given Jogmaya 
in marriage to Haripada; and that damage 
has been caused to Surabala's reputation 
or mind by their acts. The jurors on 
the above, direction gave their verdict of 
guilty. It cannot be said that there 
was any misdirection or non-direction in- 
volved in the charge to the jury so far as 
the case under ss. 419/34, Indian Penal 
Code, was concerned, as sought to be estab- 
lished against the appellants; and the 
conviction based on the unanimous 
verdict of the jury must be upheld. It may 
be mentioned in this connection that in 
view of the decisions of this Court [see 
Queen-Empress v. Mohim Chunder (2) 

(2) 16 W R 42 Or. 
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Queen Empress v. Komul Das (3), Queen v. 
Puddomonie Boistobee (4), and Queen v, 
Debee Singh (5), the offence under s. 419, 
Indian Penal Code, cheating by false 
personation, as charged against the appel- 
lants, was established. In the case before 
us the accused represented to Surabala that 
they were Barendra Brahmins although 
they were not so. They belonged to the 
sub-caste of Barna Brahmins and Surabala 
Debi would not have given her daughter 
Jogmaya Debi in marriage to Haripada 
Bhattacharyya but for that representation. 
Ths marriage resulted in the ex-communi- 
cation of Surabala Debi from her own 
caste, as believed by the jury in the case 
before us, thus causing harm to her in mind 
and reputation. 

. The conviction of the appellants under 
ss. 419/34, Indian Penal Code, based on 
the unanimous verdict of the jury, must 
be upheld. The sentence passed on the 
appellants under the above provision of 
the law cannot be considered to be 
severe in an way, regard being had to 
the facts and the circumstances of the 
case before us. The result of our deci- 
sion is that the conviction of and the 
sentences passed on the appellants under 
ss. 109/496 and s. 496 are seb aside, 
while their conviction and sentences under 
ss. 419/34, Indian Penal Code, are affirmed. 
The appeal is disposed of accordingly. 

Bartley, J.—I have had the advantage 
of seeing the judgment which has now 
been delivered by Guha, J. and I entirely 
agree. 

B. K. Mukherjea, J.—I agree with my 
learned brother Guha, J. in the view ex- 
pressed by him in his judgment and in the 
order that has been passed in this appeal. 
I would only add a few words as regards 
the new point which was raised by Mr. 
Bhattacharyya in his reply. Mr. Bhatta- 
charyya, who appears for the Crown, has 
contended that, even assuming that a 
marriage between a Barendra Brahmin 
girl and a man who isa Barna Brahmin, 
is not invalid in law, yet, if in this cage 
the conviction under s. 419, Indian Penal 
Code stands and the accused are held 
guilty of practising deception upon the 
complainant which induced her to give 
away her daughter in marriage which 
otherwise she would not have done, the 
fraud practised by the accused is quite 
sufficient to invalidate the marriage even 

(3) 2W RT Cr, 


(4)5 W R98 Cr. 
(5) 7 W R 55 Cr, 
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if itis otherwise valid. Mr. Bhattacharyya 
argues therefore that there should be 
conviction under s. 496, Indian Penal Code 
also if we uphold the conviction under 
s. 419. It may be said in the first 
place that this aspect of the case was 
not presented to thejury at all. In his 
charge to the jury the Judge clearly stated 
that the accused could be convicted under 
s. 496, Indian Penal Code, if Haripada 
was not lawfully married to Jogmaya by 
reason of his belonging to a different caste 
and if he knew that he was not lawfully 
married by reason of this difference in 
caste. No direction was given to the jury 
to consider the question of fraud as an ele- 
ment to establish the invalidity of a mar- 
riage inconnection with the charge under 
s. 496, Indian Penal Code. 

But apart from that the question that 
Mr. Bhattacharrya has raised is not 
strictly relevant tothe present inquiry and 
could be properly decided only if a civil 
suit was brought toset aside the marriage. 
It is well settled that a Hindu marriage 
ig a sacrament and not a contract, and 
the presence of a consenting mind is not 
indispensable, If the marriage rites are 
duly performed and there is no impedi- 
ment tothe marriage in the shape af 
identity of gotra or prohibited degrees of 
relationship, the doctrine of factum valet 
applies and makes the marriage indisso- 
luble in the absenceof proof of any force 
or fraud : Brindabun Chandra v. Chundra 
Kurmokar (6). The reason for the excep- 
tion seems to be that where the girl is 
abducted by force or fraud and married, 
there is neither anv gift by the lawful 
guardian nor the performance of any reli- 
gious ceremony in the proper sense and 
there is consequently an absence of the 
essential ingredients necessary to con- 
stitute a valid marriage. In Aunjona Dasi 
v. Prahlad Chandra (7),a minor girl was 
forcibly removed by the defendant from 
the custody of the mother and taken to 
the house ofa stranger where the defen- 
dant went through a marriage ceremony 
with her and the only thing decided in 
that case was that a suit would lie ina 
Civil Court for a declaration that the 
marriage was invalid and the Court would 
have jurisdiction in sucha suit to declare 
the marriage void if procured by fraud 
or force and celebrated without the 
consent of the necessary parties or without 
the necessary formalities. In Venkata 


(8) 12 0 140. 
(7) 6 BL R 243; 14 W R 182, 
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Charyuluv. Ranga Charyulu (8), the mar- 
riage was held to be valid although the 
father who was the legal guardian had 
not given his consent and the mother 
falsely represented to the officiating priest 
that such consent was given. 

In the present case the mother who was 
the legal guardian had given away the 
daughter in marriage and there was due 
observance of the religious ceremonies. 
Whether the fact that the mother’s con- 
sent was procured by misrepresentation 
would be sufficient to render the marriage 
null and void isa question which is not 
altogether beyond controversy. It is not 
however necessary to express any opinion 
on this point either one way or the other. 
To establish a charge under s. 496, Indian 
Penal Code, it is not encugh to show 
that the marriage may be set aside on 
the ground of fraud or declared anullity, 
it is incumbent upon the prosecution to 
go further and to prove that the accused 
knew that there was no valid marriage 
and he has gone through a show of marriage 
with a fraudulent or ullerior object in view. 
There is no such evidence adduced by the 
prosecution in this case and I agree there- 
fore that the conviction under ss. 496/109, 
Indian Penal Code, in the case of the 
first appellant and that under s. 496, Indian 
Penal Code, as regards the second appellant, 
must be set aside. 


N. Order accordingly. 
(8) 14 M 316; L ML J 85. 





3 NAGPUR HIGH COURT 
Civil Revision Application No. 569 of 1936 
September 2, 1936 
PoLLOOK, J. 
S. G. SAPRE AND OTHERS— A PPLIOANTS 
versus 
Taz COLLECTOR, SAUGOR— 
Opposite PARTY 

Land Acquisition Act (I of 1894), s. 18—-Order by 
Collector refusing to make reference to Civil Court 
— Whether liable to revision by High Court—-Civil 
Procedure Code (Act V of 1908), s. 115—Government 
of India Act, 1915 (5 & 6 Geo. V, Ch. 61), s. 107. 

An order by the Oollector under s. 18, Land 
Acquisition Act, refusing to make a reference to a 
Civil Qou.t is not liable to be interfered with by 
the High Court under s. 115, Civil Procedure Code 
or s. 107, Government of India Act. Gowardhandas 
v. Collector of Bhandara (1), Abdul Sattar Sahib 
v. Special Deputy Collector, Vizagapatam (2) and 
Bal Krishna Daji v. Collector, Bombay Subarban. (3), 
relied on. Har Das Palv. Municipal Board, Luck- 
now (5), distinguished, Saraswati Pattack v. Land 
Acquisition Deputy Collector, Champaran (6), dis- 
sented from, Leath Hlies Joseph Solomon v, H.O. 
Stork (7), explained. 
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©. Rev. App. of the order of the Court of 
the Land Acquisition Officer, Saugor, dated 
April 16, 1936, in Revision Case No, 2116-5, 
of 1933-34. 

Mr. D. N. Choudary, R. B., for the Ap- 
plicants, 

Order.—The question in this case is 
whether an order by Collector under s. 18 
of the Land Acquisition Act refusing to 
make areference toa Civil Court is liable 
to revision by this Court. lt was held in 
Gowardhandas v. Collector of Bhandara 
(1), following Abdul Sattar Sahib v. Special 
Deputy Collector, Vizagaptam (2), and 
Balkrishna Daji v. Collector, Bombay 
Suburdan (3), that a Collector is nct a Court 
subordinate to the High Court and that, 
therefore, no revision application lies against 
his order. A contrary view has been taken 
by the Caleutta High Court and certain 
other Courts. In Secretary of State v. 
Jiwan Baksh, 36 Ind. Cas. 213 (4), the 
Punjab Chief Court held that a Collector 
refusing to make a reference under s, 18 
was acting judicially, but the question is 
whether he is a Court subordinate to the 
High Court. The Oudh Judicial Commis- 
sioner’s Court held in Har Das Pal v. 
Municipal Board, Lucknow, 22. Ind. Oas. 
652 (5), that the Collector acted judicially 
and that, therefore, it had a right to 
interfere in revision, but it based its 
decision mainly on the view that revision 
application in such matters was entertain- 
ed by the Calcutta High Court. In 
Saraswati Pattack v. Land Acquisition 
Deputy Collector of Champaran, 39 Ind. 
Cas. 650 (6), the Patna High Court held 
that the Collector was a Court and that, 
therefore, it was entitled tointerfere with 
the Collector's order, the decision again 
being based mainly on the view that this 
was the practice in Calentta. In the most 
recent Calcutta decision in Leath Elies 
Joseph Solomon v. H. C. Stork (7), it has 
been conceded that a Collector is not a 
Court within the meaning ofs. 115 ofthe 
Civil Procedure Code ors. 107 of the Gov- 


(1) 26 NL R 309; 123 Ind. Oas. 911: Ind. Rul (1930) 
Nag. 255: A I R 1930 Nag. 271. 

(2) 47 M 357; 84 Ind. Cas, 616; A I R 1924 Mad, 442; 
46 M LJ 209; (924 M W N 224; 19 LW 445; 34 M 
LT 18 (F, B.). 

(3) 47 B 699; 73 Ind. Cas. 354; AIR 1923 Bom. 290; 
25 Bom. LR 398, 

(4) 36 Ind. Cas. 2138; A IR 1916 Lah. 87; 67P R 
1916 


(5) 22 Ind, Cas. 652; 13 O O 374. 

(6) 39 Ind. Cas, 650; A I R1917 Pat. 176; 2P Ld 
204; 3 P L W 419. 

(7) 61 O 1041; 38 C W N 814; A IR 1934 Oal. 758: 
60 OL J181; 7 RO 4L 
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ernment of India Act and that technically 
8. 115 of the Civil Procedure Code may 
not be applicable. The Court, however 
remarked that there ought to be some 
remedy against such a wrongful rejection 
of an application for reference and that 
it had been the previous practice of this 
High Court to entertain such an applica- 
tion for revision. In conclusion the Court 
merely stated. ‘We will not decide against 
the petitioner on the preliminary point” 
but it eventunily decided against the peti- 
tioner on the merits. 

There is a full discussion of the point 
in Abdul Sattar Sahib v. Special Deputy 
Collector, Vizagapatam (2), and Balkrishna 
Daji v. Collector, Bombay Suburban 
(3%, and in both these cases the decision 
reached was that the Collector is not a 
Court; and even if he is a Court, he is 
not subordinate to the High Court. It 
may be desirable that there should be 
some power to interfere with the Colles- 
tor's order, but I agree with those decisions 
that there can be no interference under s. 115 
of the Civil Procedure Code or under s. 107 
of the Government of India Act. 

The application for revision is dismissed 
without notice to the non-applicant. 

N. Application dismissed. 


RANGOON HIGH COURT 
Criminal Revision Application No. 694-B of 
f 36 


January 12, 1937 
SPARG, J, 
MAUNG PA—APPLICANT 
VETSUS 
EMPEROR—Opposire PARTY 

Criminal trial—L'rocedure —Cross-cases—Hvidence 
for prosecution copied word for wori in other case 
for defence and vice versa—Trial, whether vitiated. 

Where in two cross-cases the evidence for the 
prosecution in one case has been recorded practically 
word for word as the evidence for the defence in the 
other and vice versa and the evidence has been 
copied go exactly that in places the words “ present 
accused ° have been included where they are in- 
appropriate because the evidence is taken bodily 
from the other case, there isa serious defect in the 
procedure vitiating the whole trial. H M  Husoof 
v. Emperor (1) and M. A. Mamsa v, Emreror (2), 
relied on. 

Or. R. App. from an order of the Towa- 
ship Magistrate, Twante, dated Septem- 
ber 19, 1936. 

Mr. G. D. Williams, for the Applicant. 

Order.—The applicant, Maung Pa, has 
been convicted of an offence under s. 447, 
Penal Code, and sentenced to fine. The 
first comment, that I have to make, is that 
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since the property involved was a house 
itis not clear why the conviction was not 
under s. 448 instead of s. 447. But there 
are other points about this case which are 
more important than that. This case was 
a cross-case with Criminal Regular Trial 
No. 58 of 1936. The evidence shows clearly 
that the evidence for the prosecution in one 
case has been recorded practically word for 
word as the evidence for the defence in the 
other and vice versa, The evidence has been 
copied so exactly that in places the words 
“present accused” have been included where 
they are inappropriate because the evidence 
has been taken bodily from the other case. 
An instance of this isline 3 on p. 1, reverse, 
cf U Maung Maung's evidence for the 
defence in Criminal Regular Trial No. 57 of 
1936. In that trial the “present accused” was 
Maung Pa and was not a woman at all. This 
procedure has frequently been adversely 
criticized, A very similar case was H. M. 
Eusoof v. Emperor (1) and M. A. Mamsa 
v. Emperor (2) is another. It is clear that 
this serious defect in the trial of this case 
renders the trial invalid. 

But thisis notall. Ma Hla Thin complains 
that Manng Pa forced his way into her 
house while she was in occupation of it. 
The first consideration that arises is, was 
she in occupation of it? She seems to ask 
that it be taken that she is the owner of 
this house in possession. But this appears 
not to be soo. Ma Hla Thin admits that a 
sale-deed was executed by her husband's 
mother in favour of U Maung Maung, the 
applicant's employer, whereby this house 
purported to be sold to U Maung Maung. 
What was Ma Hla Thin’s comment about 
this document? It was not that her hus- 
band's mother had no title to convey, but 
that the transaction was a benami transa- 
ction. Itis clear therefore that Ma Hla 
Thin admits that the house is not hers and 
that Ma Shwe Yu, her husband's mother, 
has executed a sale-deed of this house in 
favour of U Maung Maung. There is 
therefore reason to believe U Maung Maung 
(D. W. No. 1) when he says that he is in 
possession of the house and that Ma Shwe 
Yu had been allowed to oceupy the ground 
floor while she was a tenant of U Maung 
Maung's paddy land and that as to the upper 
floor, where the accused Maung Pa- went 
and put his bedding, this was still in U 
Meung Maung’s possession, and Maung Pa 


(1) LLL. BR 73; 64 Ind. Cas. 883; A I R 1921LB 
51; 23 Or. L J 49, 

(2) 13 Bur. L T 245; 63 Ind Cas. 867; A I R 1920 L 
B 90; 220r.L J 707. 
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committed no offence in going there. As to 
Ma Hla Thin's statement that she has lived in 
this houge for the past 8 years, the headman 
Maung Thein Pe says that during last summer 
she stayed in the estate area in Kungyangon 
Township and he found her at that house 
(presumably the house now in question) 
about the moth of Kason last or May 1936. 
It is clear that Maung Pa went to occupy 
the upper floor of this house as had been the 
arrangement in previous years and that 
he had no intention to insult, annoy or in- 
timidate or to commit any offence. For 
these reasons the conviction and sentence 
are set aside and the fine, if paid, will be 
refunded to the applicant. 
D. Conviction set aside. 





NAGPUR HIGH COURT 
Civil Revision Application No. 61 of 1935 
August 7, 1936 
PoLLOOK, J. 
Firm RAGHUNATHJI PIROOLAL 
—APPLICANT 
versus 

KISANLAL AND ANOHER-—OPPOSITE PARTY 

Appropriation—Creditor can make appropriation 
at the last moment—He is not bound to declare 
his election in express terms. | 

Tt is open to a creditor to make the appropria- 
tion st the last moment, and he is not bound to 
declare his election in express terms. He may declare 
it by bringing an action or in any other way that 
makes hig meaning and intention plain. Cory 
Brothers & Co. v. Owners of Turkish Steamship 
Mecca (1), Commisstoner of Income Taz, Bihar & 
Orissa v. Kameshwar Singh (2), and Kunjamohan 
Shaha Poddar v. Karuna Kanta Chaudhuri (3), 
followed Kundan Lal v. Jagannath (4), held no longer 


eS Rev. App. of the decree of the Court 


f the Judge Small Causes, Khandwa, dated 
December 17, 1934, in ©. 8. No. 3160 of 

3. 
a e EN D. T. Mangalmoorti and N. T. 
Mangalmoorti, for the Applicant. | 

Mr. V. V. Kelkar, for the Opposite Party. 

Judgment.- It must now be taken as 
settled that the plaintiffs supplied goods 
to the defendants to the value of 
Rs. 1,067-3-6 and that the defendants paid 
only Rs. 646-2-0. The plaintiffs, who carry 
on business in Sanavad in the Indore 
State, alleged that the articles were sold to the 
defendants atMortakka and Sanavad Railway 
Stations within the jurisdiction ofthe lower 
Court. The defendants admitted that these 
Railway Stations were within the jurisdic- 
tion of the Court, but they denied that 
they had ever made any purchases from 
the plaintiffs. The Small Cause Court has 


RAGHUNATHSI PIROOLAL V. KISANLAL (NAG.) 


16816 


held that goods tothe value of Rs, 129-10-6 
were supplied to the defendants in Sanavad 
town, which is outside British India, and 
for that reason has disallowed the claim to 
that extent. 

There was no pleading on the point that 
part of the claim arose outside British 
India, and it was not, therefore, a point 
on which it was necessary to give evidence. 
The parties were not at issue on that point, 
and it was unnecessary, therefore, to decide 
the point. Had the defendants, instead of 
raising a completely false defence, chosen 
to raise the plea that part of the claim 
was outside British India it would have 
been open to the plaintiffs to plead that 
they had appropriated payment made to 
extinguish that part of the claim. It is 
now settled that itis open to a creditor, 
asin English Law, to make the appropria- 
tion at the last moment. That this is the 
English Law is clear from the decision of 
the House of Lords in Cory Brothers & 
Co. v. Owners of Turkish Steamship Mecca 
(1), in which Lord Macnaghton remarked 
at page 294 *: 

“It has long been held and it is now quite 
settled that the creditor has the right of election 
‘up to the very last moment’ and he is not bound 
to declare his election in express terms. He may 


declare it by bringing an action or in any other way 
that makes his meaning and intention plain.” 
The decision of the Privy Council in 
Commissioner of Income Tax Bihar & Orissa 
v. Kameshwar Singh (2), shows that this is 
also the lawin India, the decision of the 
House of Lords in the above case being 
followed. A discussion of the case-law on 
the point will be found in Kunjamohan 
Shaha Poddar v. Karuna Kanta Chaudhuri 
(3) and it will now appear that almost 
all the High Courts ia this country with 
the exception of Allahabad are agreed on 
this point. The decision of the Allahabad 
High Courtin Kundan Lal v. Jagannath 
(4), can no longer be regarded as good law 
view of the decision of the Privy Council 
cited above. I, therefore, hold that the 
claim to the estent of Rs. 129-10-6 should 
not have been disallowed. 

The plaintiffs also claimed Rs. 16-10-0, 

(1) (1897) A O 286; 66 L JPC 86; 76 LT 579; 45 
W R 667; 8 Asp M C 266. 

(2) 12 Pat. 318; 142 Ind. Oas. 437; AIR 1933P C 
108; 60 I A 148; Ind, Rul. (1933) P C 77; (1933) M 
W N 439; 64 M LJ 612; 33 L W 701; 37 Ò WN 598, 
(1933) A L J 527; 14 PLT 341; 35 Bom. L R 731; 57 
O L J 318 (P O). 

(3) 60 O 1265; 149 Ind. Cas. 262; A I R 1934 Cal. 
40; 6 R O 552, 

(4) 37 A 649; 30 Ind. Cas. 92; A I R 1915 All. 378; 13 
A LJ 908. 








*Page of (1897) A. C.—[Ed.] 
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which they said they had to spend in 
tracing the defendants before the suit was 
filed. They also claimed -interest because 
payment had been delayed. I see no reason 
to interfere with the Small Cause Court's 
decision on these points 
The application for revision is, therefore, 
allowed almost in tute and there will bea 
decree for the plaintiffs for Rs. 421-1-6. 
The plaintiffs will be allowed proportionate 
costs in the Small Cause Court and their 
ay costs here. Counsel's fee in this Court 
8. 25. 


N Revision allowed. 


aan manana ogma 


MADRAS HIGH COURT 
Appeal Against Order No. 43 of 1936 
November 11, 1936 
VENKATASUBBA RAO AND VENKATRAMANA 


Rao, JJ. 

Tas TRUSTEE or Ttan TEMPLE of 
SREE VENUGOPALASWAMI VARU, 
T, G. KRISHNAMURTHI— 
APPELLANTS 


VETSUS 
VEDANTAM SEETHARAMANUJA- 

CHARIYULO AND OTHERS— RRSPONDENTS 

Scheme suit—Provision in decree for payment of 
past and future salary to archakas—Executability 
of decree as regards past arrears—Civil Procedure 
Code (Act V of 1908), ss. 47, 92. 

Where a decree in a scheme suit allowed arrears 
of pay to archakas from the date of suit to the 
date of judgment and also provided that they were 
entitled a certain salary: 

Held, that the provision regarding past arrears 
was not a part of the scheme and so could be re- 
covered by way of execution but the salary which 
accrued due after-the date of the decree was part 
of the scheme for management and could not be 
recovered by way of execution. 

A. against the decree of the Court of 
the Subordinate Judge of Masulipatam in 
A. 8. No. 11 of 1935, preferred against the 
order of the Court of the District Munsif 
of Gudivada dated October 26, 1934 and 
made in E. P. No. 458 of 1933 (in O.8. 
No. 7 of 1935, Additional Sub-Court, 
Masulipatam). 

Mr. P. Satyanarayuna Rao, for the Appel- 
lants. 

Mr. A. Venkatachalam, for the Respond- 
ents. 

Venkatasubba Rao, J.—On a proper 
construction of the judgment of the High 
Court, we think that the archakas i. e. the 
respondents must be deemed to have been 
allowed arrears of pay from the date of suit, 
namely, September 28, 1923, to the date of 
that judgment, namely, August 13, 1931, and 
paditharam expenses likewise for the same 
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period. If this beso, the question arises, 
can the amounts claimed for this period 
be recovered by way of execution of the 
decree? The principle governing this 
matter has been clearly laid down in 
Vaithilinga Mudaliar v. Board of Control 
Sri Thayagarajaswami Devasthanam, Tiru- 
varur (1), a recent decision of a Bench of 
this Court. As has been observed there, 

_ “The true distinction is, not whether a provision 
in a scheme decree is directory or declaratory, but 
whether the Provision sought to be executed is or 
is not in what is really the scheme part of the 
decree, * ‘ * The proper way of dealing with 
the matter is first to separate the scheme part 
from the rest ofthe decree and when that is done. 
no provision in the scheme part is executable whe- 
ther it is directory or declaratory.” (p. 754*) i 


In the present case, go far as the past 
arreares are concerned they cannot be 
regarded as having been embodied in the 
Scheme part of the decree; indeed they 
could not have been so embodied, for the 
simple reason that payment of Part arrears 
18 not a part of the permanent arrange- 
ment regulating the constitution of the 
temple. The respondents are, therefore 
entitled to recover by way of execution. 
a arrears for the period above mention- 
6 LA 

The execution petition, in go far as it 
relates to the arrears which accrued due 
payne is oe er oa January 1, 1993, 
o September 1923 e i 
unsustainable. l Wa me k 

We may mention that from the d i 
the High Courts decree, the a 
become entitled to their salary and the 
paditharam expenses under the provisions 
of ee paces, and it follows that these 
amounts cannot be recove 
execution. a 

It has been urged on behalf of the 
trustee, the appellant, that the archakas 
came into possession of some rents and 
other sums, which should be directed to be 
set off against the arrears now claimed 
The Subordinate Judge has in the judg- 
ment delivered in the suit held that the 
archakas were not bound to render an 
account; that in our opinion must be limited 
to the period before the suit. If it can 
be shown that since the suit the archakas 
came into possession of any monies belone- 
ing to the temple, their claim should to 
that extent be reduced: but that is a Matter 
Gout must be gone into by the executing 

1) 59 M 751; 165 Ind. Oas. 820; A IR 1936 Mad 
ie aa, 44L W 93:71 M LJ 87;9 R 
*Page of 59 M— [Hd] 
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with costs. This appeal having been set 
down to be spoken to this day the Court 
delivered the following 

Order.—Mr. Venkatachallam orally 
applies under s. 47, Civil Procedure Code, 
that his application, in so far as it relates 
to the arrears due from August 18, 1931, 
to September 30, 1932, may be allowed to 
be converted into a suit. We think this 
request may be granted and we direct 
that on his paying the necessary court-fee, 
the application to this extent may be 
treated asa suit and disposed of by the 
ower Court. Time for payment of court- 
fee will be one month from the date of 
the receipt of this order by the lower 
Court. - 

A. 





CALCUTTA HIGH COURT 
Criminal Revision Petition No. 1119 of 1936 
January 12, 1937 
CUNLIFFE AND HENDERSON, JJ. 
SUPERINTENDENT ann REMEMBR- 
ANGER or LEGAL AFFAIRS, BENGAL ~ 
PETITIONER 
VETSUS 
AZIZAR RAHAMAN CHAUDHURY anD 
OTHERS —ÅCOUSED—OPPosITe PARTIES 
Criminal Procedure Code (Aet V of 1898), ss. 122, 
123—Acceptance of surety—Enquiry and examina- 
tion on oath, if necessary—Reference under s. 123 
—Sessions Judge, if can decide who are fit persons 

to give security. i ; h 

There is a procedure laid down which is to be 
followed by the Magistrate in rejecting a surety. 
But there is nothing to prevent him from accept- 
ing persons, with whom he is satisfed, as sureties 
without any sort of inquiry or examination of wit- 
nesses on oath. 

There is nothing in s. 123, Criminal Procedure 
Code, which specifically confers a power on the 
Sessions Judge, while hearing an appeal to decide 
who are fit persons to give the security demanded. 
Emperor v. Narendra Nath Singh (1), followed. 


Mr, Probodh Chandra Chatterji, for the 
Petitioner. 

Messrs, Narendra Kr. Bose, P. K. Daa, 
D. N. Kumar and Narendra Nath Chau- 
dhury, for the Opposite Parties. 


Henderson, J.—This was a Rule obtain- 
ed by the Crown on grounds Nos. l and 2 
of the petition. The first point that re- 
quires consideration is whether a Judge, 
hearing a reference under s. 123, Oriminal 
Procedure Code, has jurisdiction to decide 
who are fit persons to give the security de- 
manded. The second point is whether in 
this case the correct procedure was followed. 
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It is not necessary to set out in detail all 
the facts with regard to these proceedings. 
It will suffice to say that there was a re- 
ference under s. 123 of the Code before the 
learned Sessions Judge of Rangpore. He 
eventually confirmed the order of the Magis- 
trate on July 31, 1936. Then apparently 
followed what seems to be the usual mano- 
euvring in order to avoid surrendering. 
Eventually, the persons bound over appeared 
before the Sessions Judge on September 4, 
and executed a bond. They filed a list of per- 
sons who were willing to stand surety for 
them. Further proceedings followed and 
eventually the learned Judge accepted cer- 
tain persons as sureties and the opposite 
parties were not, therefore, committed to 
prison. 

In showing cause Mr. N. K. Bose has 
contended that the learned Judge had 
jurisdiction to deal with this matter. In 
my opinion, the contention of the Crown 
is correct. That is the view taken by the 
Patna High Court in Emperor v. Narendra 
Nath Singh (1), and in my opinion that 
case was correctly decided. There is no- 
thing in s. 123 which specifically confers this 
power on the Sessions Judge. But we are 
asked to infer it by implication, particular- 
ly from the use of the words ‘pass such 
orders on the case, Now I am bound to 
say that the more I examine the language 
of the section the more I am convinced that 
any attempt to imply any such thing would 
lead one intoa morass. The result is that 
in my opinion, the first ground on which 
the Crown obtained this Rule was justified. 

Turning to the second ground I can see 
no merit whatever in it. There is a pro- 
cedure laid down which is to be fcllowed 
by the Magistrate in rejecting a surety. 
But there is nothing to prevent him from 
accepting persons, with whom he is satis- 
fied, as sureties without any sort of inquiry 
or examination of witnesses on oath. In 
fact, this procedure is followed almost every 
day. The learned Judge assuming that he 
had jurisdiction, would, therefore, have 
acted quite legally if he had accepted the 
sureties without holding any inquiry or 
examination of witnesses on oath. We, 
therefore, have to determine whether this 
is a case in which we ought to interfere. 
Under the Code if the Magistrate had re- 
fused to accept these sureties the accus- 
ed persons would have a right of appeal to 
the District Magistrate. It seems to mea 


(1) 9 Pat. 741; 125 Ind. Cas, 156; AI R 1930 Pat, 
ae a Or, Cas. 425; 31 Or, L J 802; Ind. Ral. (1980) 
at. 008. 
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strong thing to say that because the Judge 
did not hold any inquiry as to the fitness 
of certain persons who were willing to 
Stand sureties we ought to interfere with 
the order of the Judge and start the whole 
thing over again. It should be plain that 
the only point which the Magistrate had 
to determine was whether these persons 
were fit persons. He would have no right 
whatever to reject the sureties proposed 
merely as an indirect method of getting the 
accused persons into jail. That procedure 
has been condemned over and over again, 
and has no kind of justification. It is very 
difficult to say that anything disastrous will 
happen if these persons are not allowed 
to stand as sureties; but they run the risk 
of losing their money, if the bonds are 
forfeited. I would, therefore, discharge 
this Rule. 

Cunliffe, J.- 1 am of the same opinion 
and I do not wish to add anything upon 
the merits. But upon the interesting point 
of procedure as to the pcssible construc- 
tion of s, 123, Criminal Procedure Code, I 
should like to say a few words. It seems 
to me that ss. 122 and 123 when read to- 
gether show that it was the intention of 
the framers of the two sections that it was 
primarily the duty of a Magistrate to deal 
with the question of the acceptance of the 
sureties. The precise language employed 
in s. 122 seems to me to indicate this very 
plainly indeed. When one turns tos. 123 
there is a mention of a Sessions Judge or 
the High Court being invoked in certain 
circumstances, not, I think directly con- 
cerned with the acceptance of sureties but 
with the question arising when there is a 
difficulty in the accused persons in obtain- 
ing proper bail. It seems to me that it is 
only the language of sub-s. 4, s. 123 that 
would in any way support the argument that 
a Sessions Judge ought to deal with this 
question of the acceptance of sureties as 
opposed to the Code, and there I consider 
that the duty of the Sessions Judge, when 
in certain ‘belated circumstances the ques- 
tion of sureties comes before him, would 
be to do what this Court does on questions 
of sureties and that is to refer the matter 
back to a Magistrate for the purpose of 
testing the fitness of the persons proposed. 

My learned brother referred to the Patna 
case, Emperor v, Narendra Nath Singh (1) 
which dealt specifically with this question. 
That was a decision in Emperor v. Naren- 
dra Nath Singh (1) and it is in that case 
that Adami, J. very cogently, I think, ap- 
plies the test to decide the functions of a 
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Sessions Judge and a Magistrale in this 
regard by his reference to the exact terms 
employed in s. 406 (a) which is the appel- 
late eection interpolated rather late in the 
day with regard to appellate recourse with 
regard to a Magistrate’s decision. The 
section refers to the three classes of cases 
where an appeal is directed when the order 
is made by a Presidency Magistrate to the 
High Court, when the order is made by the 
District Magistrate to the Court of Session, 
and thirdly when made by an ordinary 
Magistrate to the District Magistrate. It 
seems tome that the language of that sec- 
tion does point very strongly to the idea 
that the Court of Session in such a case 
should be acting only in its appellate 
capacity and not otherwise. For these 
reasons Í agree with the order proposed by 
my learned brother. 

N. Rule discharged. 

MADRAS HIGH COURT 
Appeal Against Order No. 524 of 1934 
October 27, 1936 
Mooxetr anp LAKSHMANA Rao, JJ. 
NIMMAGADDA MAHALAKSHMAMMA 
AND ANOTHER —DEFENDANTS— 

APPELLANTS 
versus 

NIMMAGADDA RAMAYYA—P rarntire— 
f RESPONDENT 

Pauper suit—Order directing defendant to pay 
court-fee—Appellate order directing plaintiff to pay 
the same—Application by defendant for interest— 
Maintainability—Inherent power of Court to award 
interest—Civtl Procedure Code (Act V of 1908), 
ss. 144, 151. 

Money paid to Government in a pauper suit by 
way of court-fee is not money liable to be dealt 
with by way of restitution under s. l44, Civil Pro- 
cedure Code. But in a proper case interest on the 
monies deposited muy be awarded under s. 151, 
Civil Procedure Code, against the party who is 
ultimately found liable to pay the court-fes, 


A. against the order of the Court of the 
Subordinate Judge of Bapatla, dated July 
14, 1934 and made in E. A. No. 138 of 1934 
in O. S. No. 47 of 1923. 

Mr. V. Subramaniam, for the Appel- 
lants. 

Mr. Y. Suryanarayana, 
pondent. 


Mockett, J.—In this pauper suit the 
petitioners-defendants were by the origi- 
nal decree ordered to pay Rs. 682-7-0 
court-fee to Government. On appeal that 
order was reversed and the plaintif was 
ordered to pay the court-fee. The petitioners 
applied to the trial Court under ss. 144 
and 151, Civil Procedure Code praying that 
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interest on the above amount should be 
paid tothem by the respondent. We do 
not consider that money paid to Govern- 
ment in a paupersuit by way of court- 
fee can be held to be money liable to be 
dealt with by way of restitution, under 
s. 144, Civil Procedure Code. Restitution 
seems to imply money paid by ona p rty 
to the other or to the credit of the other 
and a restoration of that money with 
interest to the person entitled to it by 
the person to whom or to whose credit 
it was originally wrongly paid under 
orders of Court. In this case the Govern- 
ment are the receipients of the money. 
But while holding the above we consider 
that s. 151 may well apply to such a 
case as this. The principle underlying 
the whole matter has been laid down in 
the case of Rodger v. The Comotoir D Es- 
compt de Pares (1), which case has been 
the subject of numerous decisions in 
India. But s. 151 is discretionary. We have 
perused the judgment of the Appellate 
Court and we observe that the learned 
Judges agreed with the finding of fact 
imputing the putting up of a false 
case with regard to an adoption 
by the petitioners. They also made 
no order as to the costs of the 
memorandum of objections which related 
to the question of court-fee. For the above 
reasons and generally on a consideration 
of the facts we do not consider this is 
a case for awarding interest under s. 151, 
Civil Procedure Code. The appeal is there- 
fore dismissed with costs. 

A Appeal dismissed. 

(1) (1849) 3 P C 465; 40L J P O1;24 L T1; 19 
WR 449; 7. Moo. P O (N. s.) 314. 
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BOMBAY HIGH COURT 
Criminal Reference No. 109 of 1936 
October 8, 1936 
BROOMFIELD AND SEN, JJ. 
EMPEROR—PRrRosgcuror 

| versus 
JAMNALVAS NATHJI SHAH AND O0OTHERB— 
AccUusED 

Government of India Act, 1915, (5 & 6 Geo. V, Ch. 
61', s. 107-—Power of superintendence—Hxtent of— 
Power, when to be exercised— Case of wrong convic- 
tion—Held, it was desirable touse power—-Criminal 
Procedure Code (Act V of 1898), s. 561-A—Order 
under, conflicting with other provisions of Code— 
Whether can be passed. 

Under s, 107, Government of India Act, the High 
Court has superintendence over all Courts for the time 
being subject to its appellate jurisdiction. Rights of 
superintendent include not only superintendence 
on administrative points, but superintendence on 
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the judicial side es well and under its power of 
superintendence the High Oourt can correct any 
error in a judgment of aCourt subject to its appel- 
late jurisdiction. But the powers of superintendence 
under this section of the Government of India Act, 
are not ordinarily meant to beexercised where no 
power of revision or interference exists under the 
Code of Criminal Procedure and such power 
ought to be exercised only in rare cases where an 
obvious miscarriage of justice cannot be otherwise 
prevented. Such powers are not intended to be in- 
voked inorder to get round any of the express pro- 
visions of the Criminal Procedure Code. Emperor 
v, Balkrishna Phansalkar (1), followed, 

Where certain persons were convicted under s8. 4 
and 5, Bombay Prevention of Gambling Act, but the 
Majority of them were acquitted on appeal on the 
ground thatthe warrant under s. 6 being issued 
by an officer not empowered to do so, the conviction 
was illegal, onrevision by two of the accused who 
did not appeal, the Sessions Judge referred the 
matter to the High Court: 

Held, that in view of s. 439 (5), Oriminal Proce- 
dure Code, revision did not lie, but as the case was 
one of wrong conviction on the face of it, it was 
desirable to use the powerof superintendence in 
judicial matter which vested in the High Court 
under s. 107, Government of India Act, to set aside 
the conviction. 

Obiter. A general proposition cannot be laid down 
that the provisions of s. 561-A, Criminal Procedure 
Code, could not be used for passing any orders con- 
flicting with any other provisions of the Criminal 
Procedure Code. In re Gurunath Narayan (2), 
referred to, 

Cr. Ref. made by the Sessions Judge, 
Kaira, 

Mr. P. B. Shingne, for the Crown. 

Mr. C. K. Shah, for the Accused. | 

Sen, J—This is a reference by the 
Sessions Judge of Kaira recommending 
that the conviction of accused Nos. 6 and 
8 in a case tried by the Second Class 
Magistrate, Anand, under ss. 4 and 5, 
Prevention of Gambling Act IV of 1887, 
being illegal, may be set aside. In this 
case there were originally eleven accused 
persons. Out of them accused No. 3 was 
examined as an approver witness and 
accused Nos. 1, 2,4, 5,6, 8, 9,10 and 11 
were convicted. Accused Nos. 1, 2, 4, 5, 9, 
10 and 11 appealed to the Honorary First 
Class Magistrate with appellate powers 
and were acquitted. Thereafter accused 
Nos.6 and 8 made an application in 
revision tothe Sessions Judge who has 
made the present reference. The learned 
Public Prosecutor, Nadiad, opposed this 
application on the ground that as the 
applicants had not appealed, no proceedings 
by way of revision could be entertained 
at their instance under s. 439 (5), Criminal 
Procedure Code. The learned Sessions 
Judge has thus stated his grounds for mak- 
ing the present reference : 

“The learned Publie Prosecutor concedes that if 
this matter had come to my notice otherwise than 
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through the present application, I could have 
referred it to the Honorable High Oourt and 
recommended the setting aside of the learned 
trial Magistrate's order. Indeed if we construe 
s. 439 (5, Criminal Procedure Code, too literally, 
the position would be that 1 could dismiss the 
present application and then having come to know 
of this matter could address a letter to the 
Honorable High Court under s. 438, Oriminal 
Prosedure Code, and recommend the quashing of 
the learned trial Magistrate's order. There would 
be hardly any propriety in that sort of procedure, 
and that being so, in the interests of justice, I 
aoe these papers to the Honorable High 

ourt.” 


On a perusal of the Appellate Court's 
judgment it seems to us beyond doubt 
that the conviction of the accused by the 
Second Olass Magistrate was legally wrong. 
The question that has been put by the 
Sessions Judge is however whether it is 
possible to entertain in revision any 
proceedings at the instance of such accused 
persons as have not appealed. On this 
Point it seems tous that the language of 
subs. (5), s. 439 is abundantly clear. It 
does not seemto us that those words are 
capable of more than one interpretation, 
viza that where the parity in question has 
not appealed, no application made by him 
in revision can be entertained by the 
Court. We must therefore hold that the 
present application made by accused Nos. 6 
and 8 ought to have been rejected. 

Apart from the specific ground of the 
present reference however the learned 
Advocate who has appeared for accused 
Nos. 6 and 8 has raised the question whe- 
ther it isnot open to us, in view of the 
definite finding of the learned Sessions 
Judge that the conviction of these accused 
persons is legally wrong to give any relief 
to them. This case is peculiar in this 
respect that the majority of the accused 
convicted by the trial Court preferred ap- 
peals which were decided in their favour 
and that for some reason or other only 
these two accused persons did not appeal. 
If there had been no such appeal, there 
would have been no question of examining 
whether any relief apart from the provi- 
sions of the Criminal Procedure Code could 
be given to them. Even if the learned 
Sessions Judge had moved this Court under 
s. 438, Criminal Procedure Code, it is 

“very doubtful whether such reference would 
have been entertained. The judgment how- 
ever of the Appellate Court clearly shows 
that the warrant issued under s. 6, 
Prevention of Gambling Act, was issued 
by an officer not empowered to issue it, 
that therefore the presumption arising 
under s. 7 of the Act did not arise, that 
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the approver’s evidence was unreliable and 
that thus there was no sufficient evidence 
against the accused. ‘his is thus an obvi- 
ous case of illegal or wrong conviction. 
The powers of this Court of superinten- 
dence under s. 107, Government of India 
Act, were examined in Emperor v. Bai- 
krishna Phansalkar (1); and it was held 
(p. 1545*) : 

“Under s. 107 the High Court has superinten- 
doenca over all Courts forthe time being subject to 
ifs appellate jurisdiction. It is not disputed that 
rights of superintendence incluce not only super- 
intendence on administrative points, but superinten. 
dence on the judicial side too, and that under 
its power of superintendence the High Oourt can 
correct any error in a judgment of a Court subject 
to its appellate jurisdiction.” 


It is obvious that the powers of superin- 
tendence under this section of the Govern- 
ment of India Act are not ordinarily 
meant to be exercised where no power of 
revision or interference exists under the 
Code of Criminal Procedure and that such 
power ought to be exercised only in rare 
cases where an obvious miscarriage of 
justice cannot be otherwise prevented. It is 
clear that such powers are not intended 
to be invoked in order to get round any 
of the express provisions of the Criminal 
Procedure Code. It seems to us however 
that this being acase of wrong conviction 
on the face of it, it is desirable in this case 
to use the power of superintendence in judi- 
cial matters which vests in this Court 
under s. 107, Government of India Act. 
In the exercise of such power therefore 
we would set aside the conviction and 
sentence and direct that the fine, if paid, 
should be refunded. The learned Advocate 
or accused Nos. 6 and 8 also invited 
us to use our powers under s. 561-A, 
Criminal Procedure Code. He contended 
that the terms of this section were wide 
enough to enable us to correct the illegali- 
ty and set aside the conviction. Our 
attention has been invited to In re Guru- 
nath Narayan (2), the first part of the head- 
note of which runs thus: 

“The Court will not pass any orders under 
s. 561-A, Criminal Procedure Code, which would 
conflict with any of the provisions of the Code,” 

This part of the head-note appears to be 
based on the following remarks in the judg- 
ment (p. 7207): 

“We do not think that we could make any 

(1) 34 Bom. LR 1523; A I R1933 Bom. 1; (1933) 
Cr. Cas. 1; 141 Ind. Cas. 720; 34 Cr L J 199; 57 B 
93; Ind. Rul, (1933) Bom. 130 (S B). 


(2) 26 Bom, LR719; AI R 1924 Bom. 485; 89 
Ind. Oas. 365; 25 Or. LJ 1293. 


*Page of 34 Bom. L. R,~[ Ed | 
{Page of 26 Bom, L, Ra] 
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order which would conflict with the provisions 
of s. 89, Criminal Procedure Code, in the exer- 
cise of our inherent powers to which a reference 
has been made.” 

This was a case in which an application 
was made to the Court under s. 89, Ori- 
minal Procedute Gode, beyond the period 
of limitation prescribed in that section and 


the application was dismissed on the ground ° 


of lapse of time. It was held by Shab, 
Ag. O.J., that this order appeared to be 
correct, and it seems that in this case 
there was no obvious illegality that requir- 
ed to be corrected. It does not seem to us that 
the sentence quoted above was intended to 
lay down a general proposition that the pro- 
visions of s.561-A, Criminal Procedure Code, 
could not be used for passing any orders 
conflicting with any other provisions of the 
Code. As however we have already decided 
to act uncer the general powers of superin- 
tendence granted by s.107, Government 
of India Act, it is nct necessary to decide 
this specific point. The order therefore will 
be as proposed above. 
N. Order accordingly. 


MADRAS HIGH COURT 
Criminal Revision Cases Nos, 498 and 499 
of 1936 
Criminal Revision Petitions Nos. 453 and 454 
of 1936 
November 16, 1936 
Horwiut, J. 

In re R. S. SRIKANTA IYER ANDANOTHER-— 
AccUSED—PETITIONERS 

Criminal Procedure Code (Act V of 1898), s. 144— 
Order under—Superior Magistrate, if can rescind or 
alter order—Right to express opinions in public— 
Elections—Election speech—Limits. 

Section 144, Criminal Procedure Code, contains 
no provision which suggests that a superior Magis- 
trate is prohibited from rescinding or altering an 
order meiely becanse a subordinate Magistrate 
has done so or refused to do so. Mooka Pandaram 
v. Sinnu Muthirian (1), followed. i 

Every man has aright to express his opinions 
in public and in general he should be entitled to 
the support of the Police and magistracy in the 
expression of those opinions. Provided that these 
opinions are made with a genuine desire to convince 
people and not to irritate them, he ought not to 
be muzzled merely because those who dislike these 
opinions threaten opposition. Where interference 
with the right to speak is expected the opponents 
should ordinarily be prohibited from interfering and 
not the reformers from speaking. Occasions do, 
however, arise when in the interests of peace private 
rights have to be encroached upon by those res- 
ponsible for public order. The Police cannot always 
have a number of men posted wherever persons are 
expressing opinions which may call upon them to 
the wrath of the people among whom they are 
speaking, This is ‘particularly the case during 
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clection, when public meetings are many and when 
feelings run high. 


Cr. Rev. P. under ss. 435 and 439, Criminal 
Procedure Code, 1898, praying the High 
Court to revise the orders ofthe Court of 
the Stationary Second Class Magistrate of 
Gobichettipalayam and that the Court of 
the Sub-Divisicnal Magistrate, Gobichet- 
tipalaym, dated April 8, 1936, and April 25, 
1936, and made, respectivelyin Miscellaneous 
Cases Nos. 4 andi9 of 1936. 

Messrs. K. Bashyam Ayyangar, J. R. 
Gundappa Rao and V. P. Chakravarthi, for 
the Petitioners. 

The Public Prosecutor, for the Crown. 

Order.—The petitioners the President 
and members of the Congress Committee 
have filed these petitions to revise the 
order of the Sub-Divisional Magistrate of 
Gobichettipalayam refusing to interfere 
with the order passed by the Sub-Magis- 
trate of Gobichettipalayam forbiding the 
holding of the Congress meetings within 
a furlong of Baswarankoil in the Brahmin 
Agraharam of Gobichettipalayam town. 

It is conceded by the learned Public 
Frosecutor that the Sub-Divisional Magis- 
trate was wrong in holding that he had 
no jurisdiction to interfere with the order 
passed by the Sub-Magistrate because the 
petitioners had approached the Sub Magis- 
trate and asked him to rescind his exparte 
order. Section 144 contains no provision 
which suggests that a superior Magistrate 
is prohibited from rescinding or altering 
an order merely because a Subordinate 
Magistrate has done so or refused to do so. 
It has already been held by Pandrang 
Row, J. in Mooka Pandaram v. Sinnu 
Muthirian (1), that it is open toa superior 
Magistrate to iescind or alter an order 
passed by a Subordinate Magistrate, even 
though the Subordinate Magistrate has 
himself passed an order on a petition to 
rescind or alter the order. 

As two months have already elapsed 
since the date of |he passing of the order, 
the question whether the crder of the Sub- 
Magistrate was a proper one or an academic 
one; but in view of the fact that by the 
time most petitions are ready to be argued 
in this Coart the periods for which orders 
under s. 144 are made have usually passed, 
it wuuld not be satisfactory if this Court 
always refused tc express its opinion on 
the merits of an order. I agree with 
Mr. K. Bashyam Iyengar for the petitioners 


(1) (1956) M W N 1089; 166 Ind. Cas. 77; 38 Cr. L J 
125; 71M Ld 761; 44 L W 686; 9 R M 328; AIR 
1937 Mad, 167, 
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that every man has a rignt to express his 
opiniunsin public and in general ne should 
be entitled to the support of the Police and 
Magistracy in tne expression of those 
opinions. Provided that these opinions are 
made with a genuine desire to convince 
people and nb toirritate them, he ougat 
not to be muzzled merely because tnose 
who dislike these opinions tureaten opposi- 
tion. Where interference with the rigut 
to speak is expecled, the opponents should 
ordinarily be prohibited from interfering 
and not the reformers from speaking. 
Occasions do, however, arise when in tue 
interest of peace private rights have to be 
encroached upon by those responsible for 
public order. The Police cannot always 
have a number of men posted wuerever 
persons are expressing opinions which may 
call upon them tothe wrath of tue people 
among whum they are speaking. ‘This is 
particularity ihe case during elections; when 
public meetings are many and when feelings 
tun high. The petitioners were not pro- 
hibited from expressing their opinions 
altogether; but were told only that they 
should not do so witnin a furlong of the 
Eswaran temple, near which a number of 
orthodox Brahmins live. It appears that 
in spite of the tact that a meeting was 
held no breach of the peace occurred; but 
that in itselt is nota sufficient gurcarantee 
that no breach of the peace will occur at 
any other time. 

it is impossible for me to say under tae 
circumstances that there was no justitica 
tion at all for the Sub-Magistrate’s order. 
He isin the best position to know huw far 
it is necessary to interfere with the lawful 
rights of a person or body of persons to 
express their opimuns. As long as a Magis 
trate bears ia mind the fact that normally 
the Police should protect persons who are 
exercising their rights, even though tne 
- exercise of those rights might be objected 
to by others, this Cours will not be ready to 
interfere in revision, 

Under the circumstances, the petitions 
are dismissed. 


ACN. Petitions dismissed. 
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OUDH CHIEF COURT 
Execution of Decree Appeal No. 62 of 1935 
April 2u, 1937 
Tuomas AND Z1a-oL-Hasan, JJ. 
Sardar NIHAL SINGH— APPELLANT 
VETSUS 
Captain Raja DURGA NARAIN SINGH — 
RESPONDENT 
U. P, Agriculturists’ Relief Act (XXVIT of 1934), 
ss. 30, 5—Civil Procedure Code (Act V of 1908), 
ss. 47, 96—~Application under O. XXXIV, r.5, Civil 
Procedure Code, for making preliminary decree ab- 
solute—Applicaiion by judgment-debtor stating that 
he intends applying to Local Government under 
U. P. Agriculturists’ Relief Act, and praying for 
dismissal of application under O. XXXIV, r. 5— 
Application of judgment-debtor dismissed—Appeal, 

if lies—Dismissat, whether proper. 

The holder of a preliminary decree applied under 
O. XXXIV, 1.5 of the Code of Civil Procedure for 
the decree being made absolute, but the judgment- 
debtor filed an application stating that on account 
of bad harvests and agriculwural difficulties, he 
could not collect the decretal amount, and stating 
that “he was about to present an application to 
the Local Government that his property and debts 
be managed according to the new Acts” prayed that 
the decree-holder'’s application for the decree being 
made absolute be dismissed. This application was 
disallowed by the Court below and the decree was 
ordered to be made absolute The judgment-debtor 
filed an appeal against this order : 

Held, on construction ofthe memoranda of appeal 
that ib was not one under ss. 47 and 96 of the Civil 
Procedure Code, but one under U. P. Agriculturists’ 
it was not main- 
tainable ; 

Held, further that no doubt under cl. (1) of s. 5 of 
the Agriculturisis’ Relief Act,a preliminary decree 
for sale could be amendedon the application of the 
judgment-debtor, but nosuch prayer was made b 
the applicant. All that was prayed was that “the 
decree-holder’s application (for final decree) be 
dismissed " and it: could not be said with reason 
that the Oourt below was wrong in rejecting such 
a prayer. 

Ex. D. A. agianst the order of the Sub- 
ordinate Judge of Lucknow, dated April 9, 
1935. 


Mr. Akhtar Hussain, for the Appellant, 

Mr. B. P. Misra, ior the Respondent. 

Judgment-—-This purports to be an 
appeal under ss. 47, 96 of the Code of 
Civil Procedure against an order, dated 
May 9, 1935, of the learned Civil Judge 
of Lucknow. 

It appears that the respondent holds a 
decree for sale for alarge amount against 
the appellant. The preliminary decree 
was passed on September 29, 1954, and 
when the respondent applied under 
O. XXXIV, r.5 of the Code of Civil Proce- 
dure, for the decree being made absolute, 
the appellant filed an application stating 
that on account of bad harvests and agri- 
cultural difficulties, he could not collect 
the decretal amount, and stating that 
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“he was about to present an application 
to the Local Government that his property 
and debts be managed according to the 
new Acts” prayed that the decree-holder's 
application for the decree being made 
absolute be dismissed. This application 
was disallowed by the Court below and 
the decree was ordered to be made abso- 
lute. It is against this order of dismissal 
of his application that the appellant has 
brought this appeal 


A preliminary objection is taken on 
behalf of the respondent to the effect 
that no appeal lies. It is argued that 
while no appeal lies under s. 30 of the 
Agriculturists’ Relief Act as was held in 
Sardar Nihal Singh v. Ganesh Das Ram 
Gopal, (1936) O. W. N. 1158) (1), an appeal 
under cl. (2) of s. 5 of the Aci lies tothe 
District Judge and not to this Oourt as was 
held in Raghuraj Singh v. Shanker Sahai 
(1936 O. W. N. 534) (2). 
appellant it is contended that the order 
of the learned Judge of the Court below 
should be deemed to be a decree and 
that the appeal should be deemed to be 
an appeal against the final decree passed 
by the Court rejecting the appellant's 
application. We are unable to accede to 
this contention. No doubt the appellant 


referred to ss. 47 and 96 of the Code of 


Civil Procedure in the heading of his 
appeal but the heading also clearly shows 
that the appeal was directed not against 
the decree but against the order passed 
by the Court below “rejecting the applica- 
tion filed under U. P. Act XXVII of 1934,” 

The grounds of appeal also show that 
the complaint of the appellant is that the 
Court below did not exercise its powers 
under ss. 4,5 and 30 of the Agriculturists’ 
Relief Act, aud, further, in the relief 
claimed in the memorandum of appeal 
it is prayed that the order of the Cvurt 
below be set aside and that Oourt be direct- 
ed that the decree be amended with regard 
to interest and future interest and be made 
payable by instalments. In these circum- 
stances there is no force in the contention 
that the appeal is against tle final 
decree passed by the Oourt below. More- 
over, the appellant has not paid ad valorem 
court-fee on the amount of the decree 
passed against him and for this reagon 


(1) (1936) O W N 1158; 165 Ind. Cas. 469; 1936 O 
L R 653; 9R O 218; (1936) R D 580; A I R 1937 Oudh 


24. 
WA (1936) O W N 534; 162 Ind Cas, 841; 1936 O 
LR 332; SR O 412; (1936) R D 272; A Ik 1936 Oudh 
391. 
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also the appeal cannot be regarded as an 
appeal against the final decree. 

It was next urged by the learned Counsel - 
for the appellant that cl. (2) of s. 5 of 
the Agriculturists’ Relief Act providing 
for an appeal against an order refusing to 
grant instalments or granting a number 
or period of instalments which the judg- 
ment-debtor considers inadequate and 
making the Appellate Court's decision final, 
does not apply as the learned Judge of the 
Court below never took into consideration 
the grant of instalments as the application 
contained no such prayer, and therefore, 
never refused to grant instalments and 
that as the Court below failed to exercise 
a jurisdiction vested in it under cl. (1) 
of s. 5, this appeal can be treated as an 
application for revision under s. 115 of 
the Oode of Civil Procedure which would 
be applicable to proceedings under the 
Agriculturists’ Relief Act by s. 27 of that 
Act. There appears to be some force in 
this argument and we are not sure ifin 
the present case in which no specific prayer 
was made by the appellant for the grant 
of instalments, the Court can be said 
to have “refused to grant instalments” and 
we therefore assume that a revision lies 
in the case. 

But even treating the appeal as a re- 
vision, we fail to see any force in it. No 
doubt under cl. (1) of s 5 of the Agri- 
culturists' Relief Act, a preliminary decree 
for sale could be amended on the applica- 
tion of the judgment-debtor, but the diffi- 
culty is that no such prayer was made 
by the applicant, All that was prayed was 
that “the decree-holder’s application (for 
final decree) be dismissed" and it cannot 
be said with reason that the learned 
Judge of the Court below was wrong in 
rejecting such a prayer. The Agriculturists’ 
Relief Act received the assent of the 
Governor-General on April 10, 1935, and 
the Act was published on april 27, 1935, 
and if by May 9, 1935, when the appli- 
cant putin his application the applicant 
did not care to look into the Act and find 
out the procedure that he should adopt, he 
has himself to thank for the result. Had 
the application been one under cl. (1) of 
5. b of the Act, the learned Judge of the 
Court below was bound to take action 
under it, but instead of asking for any 
definite relief under the Agriculturists’ 
Relief Act, the applicant made vague state- 
ments about his right to get his debts 
“settled according to the new Act,” and 
about his intention to ‘present an applica. 
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tion to the Local Government that his pro- 
perty and debts be managed according to 
the new Acts”, and ended by making the 
obviously untenable prayer that the decree- 
holder's application be dismissed. 

In these circumstances we see no reason 
to interfere with the Court’s order and 
dismiss this application with costs. 

D. Appeal dismissed. 


ed 


MADRAS HIGH COURT 
Criminal Appeal No. 616 of 1936 
January 28, 1937 
PANDRANG Row, J. 
PUBLIC PROSEOUTOR— APPELLANT 
versus 

THAMMANNA RATTAYYA AND OTHERS 

~Acousep Nos.3, 4 AND 5— 
RESPONDENTS 

Child Marriage Restraint Act (XIX of 1929), 
sa. 9, G—Liability of parents is only under 3. 6— 
Mother of bridegroom not in actual charge of minor 
and not able to prevent marriage—Whether liable 
for conviction—Purohit—Duty of—Proof of enquiry 
and bona fide beltef—Necessity of—Mere statement, 
if enough. 

Section 5, Child Marriage Restraint Act, applies 
only to the solemnisation ofmarriage by others than 
parents and hence s. 6 alone applies to parents who 
promote a child marriage or permit it or negligent- 
ly fail to prevent it. The parents of the bride- 
groom cannot be convicted under s. 6 merely because 
the bride was under 14 years and they can be con- 
victed, if at all under s. 6 only if the bridegroom 
that is their own son who was in their charge was 
under 18 years atthe time of the marriage. Gan- 
patrao v. Emperor (1), relied on. 

Where the mother of the bridegroom had no autho- 
rity by law to prevent the marriage, her mere par- 
ticipation inthe marriage cannot be regarded as 
constituting an offence punishable under s. 6 of the 
Act which is confined only to the person who has 
actual charge of the minor either as parent or as 
guardian at the time. 

Section 5 contemplates that the person who solem- 
nises 8 marriage must make some reasonable en- 
quiry asto theages of the parties to the marriage 
and satisfy himself that neither of the participants 
is a child. It isnot enough if he merely looks at 
“the bride and the bridegroom and forms his own 
opinion, He must know that it is difficult to judge 
by appearance and the law casts upon him the duty 
of making reasonable enquiry before he can claim 
to have had reason to believe that neither the bride 
nor the bridegroom was a child. 

Or. A. unders. 417, Criminal Procedure 
Code, 1898, against the acquittal of the afore- 
said respcndents by the Court of Session of 
Kistna Division in O. A. No. 16 of 1936, on 
his file (C. C. No. 29 of 1935 on the file of 
the District Magistrate, Kistna.) 

_ Mr. Parakat Govinda Menon, for the Ap- 
mocliant. 
Mr. T. L. Venkatrama Ayyar, for the Res- 


mpondenis. 
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Judgment.—This is an appeal from 
the acquittal of three of the accused in 
C. C. No. 29 of 1935 on the file of the Dis- 
trict Magistrate of Kistna. The acquittal of 
these accused was ordered by the Sessions 
Judge of Kistna in Criminal Appeal No. 16 
of 1936. The offences charged were 
under ss. 5 and 6 ofthe Child Marriage 
Restraint Act (XIX of 1929). These three 
accused were accused Nos. 3, 4 and 5 
in the trial Court, Accused Nos. 3 and 4 
were the parents of the bridegroom and 
the 5th accused was the priest who solem- 
nised the marriage, which is alleged by 
the prosecution to be a child marriage. 
The case for the prosecution was that 
the bridegroom was under 18 years of 
age and the bride under 14 years of age 
when the marriage was solemnised on teb- 
ruary 7, 1935. The Accused Nos.1 and 2 
were the parents of the bride and their 
convictions were upheld in appeal. Accus- 
ed No. 6 was another priest who was said 
to have solemnised the marriage. He was 
acquitted on appeal, but there has been 
ue appeal so far as his acquittal is concern- 
ed. 
The learned Distnct Magistrate in his 
judgment refers tothe conflict of authori- 
ty as tothe question whether the parents 
are liable under s. 5 or under s. 6 or under 
both these sections of the Ohief Marriage 
Restraint Act, the decisions he refers to 
being those reported in Ganpatrao v. Bm- 
peror (1) and Munshi Ram v, Emperor (2). 
The District Magistrate followed the de- 
cision in the Nagpur case to the effect that 
s.6 alone applies tothe case of parents. 
This view in my opinion is right and the 
criticism of the learned Sessions Judge 
does not appear to be sound. Apart from 
the marginal notes which are relied upon 
in the Nagpur case, there is the proviso 
to s. 6 that no. woman shall be punish- 
able with imprisonment under that section 
which indicates that it is this section 
namely.s. 6 thatis applicable to parents; 
the absence of such a proviso tos. 5 iadi- 
cates that it was not meant to apply to 
parents. Further, the concluding words of 
8. & which throw upon the ‘accused person 
the burden of proving that he had 
reason to believe that the marriage 
was not a child marriage seem to show 
that this burden would not have been 


(1) A IR 1932 Nag. 174; 142 Ind. Cas. 277; 28 N 
LR 302; (1932) Cr. Cas 902; Ind. Rul. (1933) Nag. 
104; 34 Or. LJ 311. 

(2) A I R 1936 All. 11; 158 Ind. Oas. 1007; 1935 
A LR 1035; 8 R A 353; 36 Or. L J 1483; (1935) A 
L J 1166; (1936) Cr. Cas. 14; 58 A 402. 
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thrown by the legislature on the parents 
who must know the age of their own child. 
The view, therefore, thats. 5 applies only 
to the solemnisation of marriage by others 
than parents appears to be correct and 
it follows, therefore, that s. 6 alone ap- 
plies to parents who promote a child mar- 
riageor permit it or negligently fail to 
prevent it It is not disputed that the 
accused Nos.3 and 4 who are the parents 
of the bridegroom cannot be convicted 
under s. 6 merely because the bride was 
under 14 years and that they can be con- 
victed, if at all under s. 6 only if the 
bridegroom that is their own son who was 
in their charge was under 18 years at the 
time of the marriage. The only question, 
therefore, that arises is whether the bride- 
groom was under 18 years of age or in cther 
words, a child :s defined in the Act al the 
time of the marri. ge. The District Magis- 
trate appears to have relied mainly on the 
alleged admission of the 3rd accusedin 
his statement during the trial, in which 
his wife, the 4th accused, joined, to the effect 
that the bridegroom had not completed his 
18th year at the time of the marriage. 
The ieained Sessions Judge points out 
that the District Magistrate was misled by 
a wrong translation of the statement of 
tLe 3rd accused, in Telugu. The learned 
Sessions Judge dces not say what the cor- 
rect translaticn is, and on the other hand 
makes a mis-statement of fact when he 
says that there is absolutely no evidence 
that the bridegrcom was under the age of 
18 yeais. As a matter of fact there is 
the evidence of P. W. No. 1 to the effect 
that the bridegro m was 17 years old at the 
time of ihe marriage and this evidence was 
not attacked in cross-examination. The 
learned Sessions Jtdge must have com- 
pletely lost sight of this evidence of tLe 
age of the bridegroom, for otherwise it is 
impossible to believe thathe would have 
paid that there is absolutely no evidence 
on the point. Ihave looked into the state- 
ment made by the 3rd accused in Telugu 
and I cannot say that the learued District 
Magistrate was clearly wrong in interpret- 
ing the lasi sentence in tLe statement to 
mean thatthe son had not completed Is 
years. The last sentence really means that 
the scn was just 18 sears old. It may 
be that this was with reference to his age 
at the time the statement was made. Appi- 
re.tly the District Magistrate took it to 
mean thatthe 3rd accused’s son had just 
attained 18 years when the 3rd accused 
made the statement. If so, he was right 
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in coming to the conclusion that there was 
anadmission to the offect that the bride- 
groom had not completed his 15 years at the 
time of the marriage because the statement 
was made very nearly a year.after the mar- 
riage. It isof course equally possible that 
the statement made by the 3rd accused 
meant that the bridegroom was just 18 
years of age atthe time of the marriage 
in which case there would Le no ad- 
mission that the bridegroom was under 
18 years at the time of the marriage. 
In this state of doubt as to what the 3rd 
accused really meant by his statement 
he and his wife are entitled to the benefit of 
the doubt, and his so-called admission 
cannot be relied upon in support of the 
prosecution. There is, however, as I have 
pointed out, the uncontradicted evidence 
of P. W. No. lonthe p'int. If that evi- 
dence that the bridegroom was only 17 
yeais at the time of the marriage had been 
not true, the witness would have been cross- 
examined, and in all probability evidence 
to rebut this evidence of P. W. No. 1 would 
have been put forward onthe side of the 
defence. That was not done, and I have no 
doubt that P. W. No.1 was not cross-exa- 
amined because the evidence he gave was 
true and could not be successfully contra- 
dicted. There isno reason why that evi- 
dence should not be accepted, and it must, 
therefore, te found thatthe prosecution has 
established the fact that the bridegroom 
was under 18 years of age atthe time of 
the marriage. It follows, therefore, that the 
acquittal of the accused No. 3 was wrong 
and that it must be set aside. It is accord- 
ingly set aside and heis convicted of an 
offence punishable under e. 6 of the Child 
Marriage Restraint Act (XIX of 1929), and 
sentenced to the sentence imposed by the 
District Magistrate upon him namely, a fine 
of Rs. 150 and in default of payment, simple 
imprisonment for one week. f 

As regards the 4th accused thatis the 
mother of the bridegroom it has been ar- 
gued that the mother cannot be convicted 
at the same time as the father of the 
bridegroom when it was obvious that the 
minor bridegroom was in the charge 
of the father and not of mother. 
The case for the prosecution was that 
the father himself promoted the mar- 
riage and got it performed. In these ceir- 
cumstances it is impussible to contend that 
the mother could have done anything to 
prevent it. Shehad no authority by law 
to prevent the marriage and her mere 
participation in the marriage cannot be re- 
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garded as constituting an offence punish- 
able under s. 6 of the Act which is confin- 
ed only to the person who has actual charge 
of the minor either as parent or as guardian 
atthe time. It cannot, in the circamstan- 
ces, be said that the mother of the bride- 
groom had charge of the bridegrocm at the 
time of the marriage. Her acquittal though 
it was based on other grounds cannot, 
therefore, be interfered with, in ap- 
peal. 

As regards the 5th accused who is the 
Purohit who solemnised the marriage in 
question, he was charged and convicted 
under s.5 ofthe Act. The conviction was 
set aside and he was acquitted in appeal on 
the ground that he had reason to believe 
that the marriage was not a child m wriage. 
The learned Sessions Judge has not given 
any reasons for coming to the exclusion 
that the priest had reason to believe this 
beyond his bare statement that he did be- 
lieve that the bridegroom was over 18 years 
and the bride was 14 years, there is no 
serap of evidence toshow that he had any 
reason to believe that it was so. It is 
clear that both the bridegroom and the 
bride were children as defined by the 
Act and he has done nothing to discharge 
the burden which lay upon him to show 
that he had reason to believe that neither 
of them was a child. The argument which 
found favour with the learned Sessions 
Judge was that it is well-known tostudents 
of Medical Jurisprudence that it is im- 
possible to estimate by appearance age of 
a girl between the ages of 12 and 16. This 
isthe only reason given in support of the 
finding that the 5th accused had reason to 
believe that the marriage was not a child 
marriage. If this were tobe accepted as 
a sufficient reason, the burden imposed 
by s.5 of the Act onthe person charged 
will cease to exist for, in every case, 
this argument would be available, 
viz., the statement in books on Medical 
Jurispradence that it is impossible to 
estimate accurately by appearance the 
age of girls between ages of 12 and 16. Sec- 
tion 5 contemplates that the person 
who solemnises a marriage must make some 
reasonable enquiry asto the ages of the 
parties to the marriage and satisfy him- 
self that neither of the participants is a 
child. Itis not enough if he merely lovks 
at the bride and the bridegroom and forms 
his own opinion. He must know that it 
is difficult to judge by appearance and 
the law castes upon him the duty of making 
Teasonable enquiry before he can claim to 
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have had rerson to believe that neither the 
bride nor the bridegroom was a child. It 
is not alleged nor suggested that any 
enquiry was made and certainly there is 
no proof of any such enquiry being made. 
I have no doubt that the statement that the 
5th accused believed that neither the bride 
nor the bridegroom wasa childis not true. 
His acquittal, therfore, must be set aside 
and it is accordingly set aside. He is con- 
victed of an offence punishable under s. 5 
of the Act and sentenced to the same sen- 
tence as that imposed by the District Ma- 
gistrate, viz.,to pay a fine of Rs. 75 and 
in default of payment, to undergo simple 
imprisonment for one week. 


AN. Acquittal set aside. 


etc 
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BED NATH AND ANOTHER— DEFENDANTS 
—APPELLANTS 
VETSUS 
Rani RAJESHWARI DEV I—PLAINTIPp 
AND OTHERS—DEPENDANTS— 
RESPONDENTS 

Evidence—Admissibility—Recitals — Mortgage-deed 
reciting necessity—Admissibility of—Transaction 
challenged after 20 years—Hvidence, nature of— 
Hindu Law—Joint family—Alienation—Necessity— 
Lender's duty—Lender making inquiry—Whether 
must look after proper application of loan—Morte- 
gage—Redemption —Deed providing that if principal 
and interest are not paid by certain date, mortgagee is 
entitled to possession—Suit for possession—Hedemp- 
tion, if can be allowed. 

Recitals in mortgages or deeds of saleof the exis- 
tence of necessity are admissible in evidence, 
but they are not evidence by themselves of the 
fact. [p. 727, col. 1.] 

Where the transaction is challenged after 20 
years, itis hard to expect the witnesses to remem- 
ber the details. [ibid.] 

Where a mortgagee makes inquiries and satisfies 
himself as to the existence of necessity before ad- 
vancing money, he is not bound to see that the 
money advanced is actually applied to meet the 
necessity. [p. 727, col. 2.] 

Where a mortgagee brings a suit for possession 
in pureuance of a condition in the mortgage-deed, 
that if principal and interest are not paid off in a 
certain period the mortgagee can take possession 
of the mortgaged property, the mortgagor or persons 
claiming through him cannot claim to redeem in 
such suit. Bhawani Dinv. Satrohan Singh (3) and 
Hart Ram Shah v. Mahin Shah (4), followed, Moha. 
med Sher Khan v. Raja Seth Swami Dayal (2), 
explained, Bakhtawar Singh v. Bakhtawar Singh (1), 
dissented from. [p. 728, col. 2.] 

5.0. A. againstan order of tue Suab- 
Judge ol Sitapur, j dated November 19, 


1934, ne 
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Mr. K.N. Tandon, for the Appellants. 

Messrs. Haider Hussain and H. H. Zaidi, 
for the Respondents. 

Judgment —This is a defendants’ appeal 
against the judgment and decree of the 
learned Civil Judge of Sitapur, dated 
November 10, 1934, decreeing the plaintiff's 
claim. 

It arises out of a suit brought by the 
plaintiff, Rani Rajeshwari Devi, for mort- 
gagee possession on the basis of a mort- 
gage-deed, dated February 19, 1915, execut- 
ed by Debi Sahai for Rs.1,000 carrying 
interest at 15 per cent. per annum com- 
poundable with sixemonthly rests. It was 
provided in the mortgage-deed that if the 
mortgage was not redeemed in 7 years the 
mortgagee would be put in possession of 
the mortgaged property for a period of ten 
years and during that period she would 
be entitled to appropriate the profits from 
the property in lieu of the principal amount 
advanced on the basis of the mortgage- 
deed and that the interest which would 
accrue would continue to carry further 
interest atthe stipulated rate and would 
be paid at the time of redemption. It is 
alleged by the plaintiff that no payment 
has been made by the mortgagor either 
towards the principal or interest. 

Debi Sahai, the mortgagor, died and his 
son, defendant No. 1, represents the interest 
of the deceased. Defendants Nos. 2 to 8 
are subsequent transferees of the mortgag- 
ed property. 

The present suit was instituted on 
February 14, 1934. The defendant No.1, 
contested the suit cn the grounds that the 
property mortgaged was the joint ancestral 
property of his father and himself and 
Debi Sahai could not allienate it except for 
legal necessity, that the mortgage debt was 
borrowed for illegal and immoral purposes, 
and, therefore, he was not bound by it, 
that it could not be enforced against the 
family property and that the rate of interest 
stipulated in the deed was excessive and 
not justified under the circumstances of 
the case. 

Defendants Nos. 2 to 4 did not put in an 
appearance and the case proceeded ex parte 
against them. 

Ram Bharose, defendant No. 5, is the 
brother of the deceased mortgagor. On 
May 7, 1921, he took a mortgage of the 
same property which had previously been 


mortgaged to the present plaintiff and 


undertook to pay off the debtin suit. As 
he did not pay the plaintiff's debt he was 
impleaded as a subsequent transferee. His 
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defence was that he still was a member 
of the joint family with Debi Sahai's 
son. 

He further relied on all the pleas raised 
by defendant No.1. Defendants Nos. 6 to8 
pleaded that Raja Sripal Singh, husband 
of Rani Rajeshwari Devi, plaintiff, assured 
their grandfather that the debt due from 
Debi Sahai had been paid off and, there- 
fore, the plaintiff was estopped from enforce- 
ing her mortgage against the property 
which had been transferred to them. The 
learned Civil Judge framed the following 
issues. 

1. Is Ex. 2 genuine? 

2. Was the alienation in question effect- 
ed for paying off antecedent debts 
as alleged ? 

3. Was the money advanced by the 
plaintiff advanced for illegal and 
immoral purposes ? 

4. Is a suit for possession not maintain- 
able under the terms of the deed 
after a lapse of 19 years from the 
date of the mortgage? 

5. Is the plaintiff estopped from bring- 
ing this suit against defendants 
Nos. 6 to 8 for reasons alleged in 
para. 12 of their written state- 
ment ? 

His finding on Issue No. 1 is that the 
mortgage-deed Ex. 2, is genuine. 

He considered Issues Nos. 2 and 3 together 
and decided Issue No. 2 in favour of the 
plaintiff and Issue No. 3 against the defend- 
ants. On Issue No. 4 he held that the 
claim was within time and the suit for pos- 
session was maintainable. 

On Issue No. 5, the finding is against 
the defendants. He accordingly decreed 
the suit for mortgagee possession of the 
mortgaged property with costs and direct- 
ed that the defendante may exercise their 
right of redemption in accordance with 
the terms of the deed, if they so choose, by 
filing another suit. 

Bed Nath and Ram Bharose, defendants 
Nos. 1 and 5 have come up in appeal against 
the said decree and their learned Oounsel 
has raised the following four. points :— 

l. That the mortgage-deed was not 
executed for paying off the anteced- 
ent debt as alleged by the plain- 
tiff, 

2, That the money was taken for 
illegal and immoral purposes. 

3. That the defendants should have 
been allowed redemption in this 
suit, and 

4, That the rate of interest was high. 
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With regard to the first contention, the 
, definite case put up by the plaintiff is thit 
the mortgage-deed Ex. 2 was executed for 
payment of two antecedent debts due to 
Hari Prasad and Bhagwan Din and that 
she made enquiries about these debts 
through Kasim Ali Khan and when she 
was satistied that the alleged necessity 
existed, she advanced the money. The 
defendants, on the other hand, have de- 
finitely pleaded that the debt was incurred 
for gambling, drinking and for payment to 
prostitutes. 

It is stated in the mortgage-deed Ex. 2, 
that it was executed for payment of the 
debt due to Bhagwan Din in respect of a 
simple bond, dated July 7, 1913, executed 
by the mortgagor Debi Sahai, for Rəs. 300 
and for payment of another bond in favour 
of Hari Prasad for Rs. 500 executed by 
the mortgagor on August 3, 1914. 

It is thus clear that the deed itself recites 
the necessity for the loan. It states that 
money was horrowed by Debi Sahai for 
payment of two antecedent debts. Recitals 
in mortgages or deeds of sale of the existence 
of necessity are admissible in evidence, but 
they are not evidence by themselves of 
the fact. To substantiate the allegations 
of the existence of necessity the plaintiff 
has adduced oral evidence. 

The plaintiff is a purdanashin lady and 
the evidence of Kasim Ali Khan, P. W. 
No. 3, shows that he was deputed by her 
to make the necessary enquiries. He has 
stated that he settled the transaction with 
Debi Sahaion behalf of the plaintiff, that 
Debi Sahai represented to him that he 
wanted the money to pay off the debts due 
to Hari Prasad and Bhagwan Din and that 
he (Kasim Ali Khan) made enquiries from 
Hari Prasad and Bhagwan Din about the 
existence of their debts and learnt that 
the money was duetothem. His evidence 
shows that a representation was made by 
Debi Sehai and acted upon. 

We have carefully considered the evi- 
dence of this witness and the criticisms 
which were made by the learned Counsel 
for the appellants, but we are not prepar- 
ed to reject his evidence. Bhagwan Din 
contradicts Kasim Ali Khan on some points, 
but Kasim Ali Khan was directly concerned 
with this matter and is expected to re- 
member the details much better than 
Bhagwan Din. The transaction is being 
challenged after twenty years, and it is 
hard to expect the witnesses to remember 
the details. The learned Judge has believ- 
ed his evidence and we also believe him. 
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Plaintiffs Witness No. 2, Bhagwan Din, 
states that Debi Sahai executed a bond for 
Rs. 300 in his favour and that Kasim Ali 
Khan made enquiries from him about this 
bond. . 

In support of their allegation, the defend- 
ants have relied on the evidence of D. W. 
No. 5, Bachhu Lall, D. W.No.6 Mata Din 
and D. W. No.8 Gallhu. These witnesses 
have tried to prove that out of 
Rs. 1,000 advanced to Debi Sahai, Rs, 100 
were spent on prostitutes, Rs. 300 paid to 
Gur Charan Lall for the plaintiff's husband 
on account of money borrowed on a 
previous occasion for gambling; Rs. 400 
were lost again in gambling at the house 
of the plaintifi's husband and Rs. 150 
were paid to certain wine dealers from 
whom liquor was purchased. 


In our opinion these witnesses are false 
witnesses and the trial Court was perfectly 
right in rejecting their evidence. The 
learned Counsel for the appellants invited 
our attention to Ex. A-19 whichis a state- 
ment of Bhagwan Din witness in a criminal 
ease in which he has stated that Debi 
Sahai wasa drunkard. We are of opinion 
that that statement was not based on the 
personal knowledge of the witness. He 
has in cross-examination in this case stated 
that he “did not see Debi Sahai drinking 
wine with his own eyes”. 

It was further pointed out that Hari 
Prasad was not paid off and he actually 
had to file a suit vide Exs. A-8, A-9, and 
A-10, which are the plaint, judgment and 
decree in the case. It also appears that 
Bhagwan Din has not paid the debt and 
he had to file a suit to recover his money, 
vide Ex. A-11 copy of plaint, A-12 judgment 
and A-13 decree. It was urged taat Hari 
Prasad’s debt was not payable and that 
there was no pressure on the estate. 

We are of opinion that the mortgagee 
was not bound to see that that money 
advanced by her was actually applied to 
meet the necessity. She could not be 
expected to control and direct the actual 
application of the money. 

We, therefore, in agreement with the 
trial Court hold that the mortgage-deed 
was executed to pay off the antecedent 
debts. 


With regard to the second point that 
the money was taken for illegal and immoral 
purposes, we have already stated above 
that the evidence produced on behalf of 
the appellants is wholly unreliable and we 
agree with the finding of the trial Court 
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that the money was not borrowed for illegal 
and immoral purposes. 

With regard to the third point, the con- 
tention of the learned Counsel is that the 
defendants were willing to redeem the 
mortgage and they should have been 
allowed todoso. In support of their con- 
tention they have relied on a decision of 
the late Court of the Judicial Commis- 
sioner of Oudh reported in Bakhtawnr Singh 
and others v. Bakhtarwar Singh and others, 
78 Ind. Cas. 232 (1). This case supports 
the contention of the appellants. In this 
case the mortgage-deed provided that the 
mortgage money would become pay- 
able at the expiry of ten years and that 
if it was not paid on tke expiry of that 
period, the mortgagees would be entitled 
to take possession of the mortgaged prop 
erty for a period of 20 years. Default was 
made and the mortgagees brought a suit 
to recover possession of the mortgaged 
properties, and it was held that the only 
decree which could properly be passed in 
the suit would be one allowing the mort- 
gagor:to redeem the property on payment 
of the sum due within atime to be fixed 
by the Court, and in default, to direct that 
possession of the mortgaged property be 
delivered to the plaintiffs. The learned 
Judges for their decision in this case relied 
on a decision of their Lordships of the 
Privy Council in the case of Mohamed Sher 
Khan v. Raja Seth Swami Dayat reported 
in 49 I. A, 60 (2). At the bottom of 


page 233* the learned Judges remarked that ` 


“We, therefore, seeno ground for postponing re- 
demption and for relegating the masang is 
subsequent and separate suit for redemption, In 
our opinion the decision of their Lordships of the 
Privy Council in the case of Mohamed Sher Khan v, 
Raja Seth Swami Dayal (2), covers the present suit.” 

With all due Tespect to the learned 
Judges who decided this case, we are 
unable to agree with their opinion. In our 
opinion the learned Judges overlooked 
the fact that in the Privy Council case 
there were two cross-cases one for redemp- 
tion and the other for possession. Their 
Lordships of the Privy Council at page 637 
state : i 

“Thereupon Suit No. 234 of 1913, wa 
Raja Seth Swami Dayal, the mortga, 
sion of the mortgaged property und 
the mortgage” 

(1) 78 Ind. Cas. 232; AIR 1925 Oudh 23 

(2) 49 IA 60; 66 Ind. Cas, 853; 30 M ge 290: 
9 O L J8l, 42 ML J 5842950 08 WAL J 
Na 9 468; 24 Bom. L R 693; 44 A 185; 

P ; 1922P O 17; è 
(P O) 50; 280 W N 79 (P 0). A 

*Page of 78 Ind. Cas.—| Bd.) 

` Page of 49 I. A—[Hd. 


8 instituted by 
gee, for posses. 
er the terms of 
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and on the top of page 64* it is stated 

“on June 18,1915, the mortgagor instituted Suit 
No. 93 of 1915 for redemption... . c. NG 

In our opinion the correct law on, the 
subject is laid down in the case of 
Bhawani Din and others v. Satrohan Singh 
and others, reported in 3 O. W. N. 457 (3), 
which is also based on the Privy Council 
case reported in Mohamed Sher Khan v. 
Raja Seth Swami Dayal 49 I. A. 60 (2), to 
which we have already referred. In this 
case it was held by Sir Louis Stuart, O. J., 
and Justice Raza that 

“A mortgagor should not, ifno suit for redemption 
has been brought, be given a decree to redeem in 
a suit, where he is sued for possession which he 
has wrongfully 1efused to give to the mortgagee 
under the terms of the mortgage-deed. To adopt 
the course of granting such a decree would be to 
go against the practice which has been recognised 
and understood in Oudh for more than 50 years 
and which should not, in the absence of very good 
reasons be departed from, the departure doing con- 
siderably more harm than good.” 


The same view was taken in the case 
of Hart Ram Shah and others v. Mahin 
Shah, A. I. R. 1928 Lah. 668 (4), in which it 
was held that 

“where 4 mortgagee brings a suit for possession in 
pursuance of a condition in the mortgage-deed, 
that if principal and interest are not paid off in 
a certain period, the mortgagee can take possession 
of the mortgaged property, the mortgagor or persons 
claiming through him cannot cleim to redeem in 
such suit,” 


The case reported in Bakhtawar Singh 
v.Bakhtawar Singh 78 Ind. Cas. 232; A. I. R. 
1925 Oudh 235 (1), was considered and not 
followed. 

We are, therefore, of opinion that the 
defendants cannot be allowed to redeem 
the mortgaged property in this case. They 
may exercise their right of redemption 
in accordance with the terms of the deed 
in a separate suit 

With regard to the fourth contention, the 
rate ofinterest in the bond Hx. A-20 in 
favour of Hari Prasad is Re. 1-8 per cent. 
per mensem with six-monthly rests and in 
case of default, the interest was to be 
added to the principal and interest and 
compound interest. 

The rate of interest in the bond Ex. A-21 
in favour of Bhagwan Din was Rs. 2 per 
cent. per mensem with six-monthly rests 
and incase of default the interest was to 
be added tothe principal and interest and 
compound interest was to continue. The 
rate of interest in the mortgage deed in 
dispute, that is Ex. 2, is Re. 1-4 per cent. 

(3) 3 OWN 457; 94 Ind. Cas. 759; A IR 1926 
Oudh 357. 

(4) A IR 1998 Lah. 668; 111 Ind. Cas. 519. 

TPage of 49 I. A.—[Hid.} 
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per mensem with six-monthly rests or 
15 per cent. per annum which is lower than 
the rate of interest stipulated in the bonds 
of Hari Prasad and Bhagwan Din. Under 
the circumstances we are not prepared to 
interfere with the rate of interest. The 
appellants can seek their remedy under 
the U. P. Agriculturists’ Relief Act. ‘ 

We accordingly dismiss the appeal with 
costs. 

D. Appeal dismissed. 


. MADRAS HIGH COURT 
Oriminal Revision Case No. 509 of 1936 
Criminal Revision Petition No. 528 of 193. 
November 26, 1936 
PANDRANG Row, J. 

In re MUTHUSAMY AYYAR AND OTABRS 

— ACOUSED 

Penal Code (Act XLV of 1860), s. 159—Public 
place, what is—Open field with no compound walls 
held to be public place—Evidence that particular 
member of public was alarmed—Whether necessary 
for conviction for affray. 

Whether a place is public or not does not neces- 
sarily depend on the right of the public as such to 
go to the place, though of course a place to which 
the public can go as of right must be a public 
place. The place where the public are actually in 
the habit of going must be deemed to be publie 
for the purpose of the offence of affray. An open 
field’ with no compound walls is a public place. 

.[Case-law referred to.] 

lt is not necessary that any particular member 
of the public must give evidence to the effect that 
he was alarmed or frightened before a conviction 
can be had for an offence punishable under s. 159, 
Penal Code. If it is likely that such alarm would 
have been caused to the public or members of the 
public, the necessary ingredient is established. 


Cr. R. P. under ss. 435 and 489, Oriminal 
Precedure Code, 1898, praying the High 
Court to revise the judgment of the Court 
of the Sub-Divisional Magistate of Cheyyar 
in CO. CO. No. 19 of 1936. 

Messrs. V.T. Rangaswami Iyengar and K. 
Ramaswami, for the Accused. 

The Public Prosecutor, and Parakat 
Govinda Menon, for the Crown. 


_ Order.—The petitioners who are twenty 
in number and four others were convicted 
of affray by the Sub-Divisional Magistrate 
of Cheyyar and fined Rs. 10 each. 

The principal objeciions taken to the 
convictions are: (1) that the occurrence was 
nob in a public place, and (2) that there 
was no breach of the public peace. The 
second point does not seem to have been 
raised in the Court below, in ary case, there 
is no reference to it in the judgment of 
the Magistrate. 
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With zegard to the first point, the Magis- 
trate expressed himself as follows: 

“The sceae of offence isan open field with no 
compound walls. It is a place where the public go, 
no matter whether they have a right to go or not,” 

L think this is a correct and sutficient 
decision on the point raised. Whether a 
place is public ornot does not necessarily 
depend onthe right of the public as such 
to goto the place, though of course a place 
to which the public can go as of right 
must be a public place. The place where 
the public are actually in the habit of 
going must be deemed to be publie for 
the purpose of the offence of affray; for 
instance, place like Railway Platforms, 
theatre halls, and open spaces resorted to 
by the public for purposes of recreation, 
amusement, ete. Reference has been made 
toa number of decisions on this point, viz. 
Queen-Eimpress v. Sri Lal (1), Sukhnandan 
Singh v. Emperor (2), Emperor v. Babu Ram 
(3), Emperor V. Jusub ili (4) and Emperor 
v. Hussain (5), and also Hari Singh v. Jadu 
Nandan Singh (6), which was approved in 
Emperor v. Musa (1). A consideration of 
these rulings shows that the Magistrate's 
view which is tersely put is substantially 
correct. Tue evidence in the case even 
on the side of the defence shows that there 
was a large crowd present at the spot— 
from 150 to 300—while the number of 
people who took part in the disturbance 
by throwing stones was only about 25 It 
is very clear from this, namely, the pre- 
sence cf a large crowd at the spot, that 
the place must have been actually a public 
place atthe time besides being open to 
access by the public. 

As regards the second point, the presence 
of large numbers of the public at the time 
of the disturbance which took at least a 
quarter of an hour, shows that the members 
of the public must have been alarmed 
by reason of. the disturbance and that 
there was sufficient breaking of the public 
peace within the meaning of s. 159, Indian 
Penal Code. It is not necessary that any 
particular member of the public must give 
evidence to the effect that he was alarmed 
or frightened before a conviction can be 


(1) 17 A 166; A W N 1895, 42. 

(2) A I R 1922 All. 542; 65 Ind. Oas. 419; 44 A 265 
20 A L J 80; 23 Or. L J 87. 

(3) 49 A 913; 103 Ind. Oas. 202; 25 A L J 578; L R 
8 A 116 Cr; 28 Or. L J 666; 8 A ICr.R 159; AIR 
1927 All. 560. 

(4) 29 B 388, 

(5) 30 B 348. 

A 10 M £86; 36 Ind, Cas. 839; 31 M L 

7) 4 ; . Cas. ; J285: 
MW N 196:4 D W 503; 18 Cr. L J 7. 916) 1 
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had for an offence punishable under s. 159, 
Indian Penal Code. If it is likely that 
such alarm would have been caused to 
the public or members of the public, the 
necessary ingredient is established. It 
follows, therefore, that there is no reason to 
interfere with the conviction of the peti- 
tioners in revision; and as regards the 
sentence, it cannot be said to be unneces- 
farily and unduly severe. The petition is 
accordingly dismissed. 

AcN. Petition dismissed. 


med 


LAHORE HIGH COURT 
Civil Revision Petition No. 661 of 1936 
January 14, 1937 
Skemp, J. 
SHER KHAN AND ANOTHER~~PLAINTIFFS— 
PETITIONERS 
Versus 
AKHTAR DIN —DEFENDANT— 
RESPONDENT 

Contract Act (IX of 1872), 8. 17--Minor executing 
pro-note—No false representation as to age — No 
enquiry—Fraud, if commaited—Creditor, if can re- 
Where a person executing a pro-note is a minor, 
but the fact of his minority is not known to the 
creditor who makes no enquiry as to his age and 
there is. no false representation on the part of the 
minor, 8.17 of the Contract Act, doesnot apply and 
the creditor cannot recover the amount. No doubt it 
is the minor's moral duty to inform the creditor 
of his minority just as it is his moral duty 
to pay his just debt, but “duty” in the explanation 
to the section clearly means a legal duty. Khan 
Gul v. Lakha Singh (), distinguished. 

C. Rev. P. of the decree of the Judge, 
Small Cause Court, Lahore, dated May 15, 
1936. 

Mr. Panna Lal Bahl, for the Petitioners, 

Mr. Abdul Aziz, for the Respondent. 

Judgment.—The plaintif sued for 
Rs. 500, principal and interest, on the basis 
of a promissory note for Ks, 400 executed 
by the defendant. The defendant pleaded 
(a) that he received no consideration and 
(b) that he wasa minor atthe time. The 
Judge of the Small Cause Court dismissed 
the suit on the ground that the contract 
was void ab initio. It was further suggest- 
ed in that Court that in equity the defend- 
ant should ;be compelled to return the 
money but thé learned Judge repelled the 
suggestion. 

The plaintiff has come here in revision 
against the order of the Judge, Small 
Cause Court. His plea is that the minor 
was guilty of fraud in concealing his 
minority. 

The plaint says nothing about the defend- 
ant’s minority and it would appear that 
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the plaintiff only discovered the defendant's 
minority during the presenttrial. At the 
time of executing the promissory noie the 
defendant was between 19 and 20 years of 
age, bat he was a minor because his mother 
had been appointed as his guardian by 
order of the Senior Subordinate Judge. 
The defendant pleaded that he was a minor 
and in his statement the plaintiff admitted 
that he did not know that a guardian had 
been appointed by the Court and that 
he made no enquiry regarding his 
minority. 

The only point is whether the defendant 
is guilty of fraud in not informing the 
plaintiffs that he was a minor. The peti- 
tioner’s Counsel relies on s. 17 of the 
Contract Act, which defines “fraud”, includ- 
ing, inter alia, the active concealment of 
a fact by one having knowledge or belief 
of the fact. -The explanation says: 

“Mere silence as to facts likely to affect the 
willingness of a person to enter into a contract is 
not fraud, unless the circumstances of the case are 
such that, regard being had to them, it is the duty 
of the person keeping silence to speak, or unless 
his silence is, in itself, equivalent to speech.” 

No case was quoted where failure of a 
minor to reveal his age had been regard- 
ed as fraud. The respondent’s Counsel 
suggests a distinction between active and 
passive concealment of a fact. Active con- 
cealment of a fact might be silence in 
answer to questions. Here there was no 
enquiry. 

No doubt it was the defendant's moral 
duty to inform the plaintiff of his minority 


_just asit is now his moral duty to pay 


his just debt, but “duty” in the explana- 
tion clearly means a legal duty. 

I am of opinion thatthe defendant did 
not commit fraud as defined in s. 17 of the 
Contract Act and, therefore, the Full Bench 
ruling Khan Gul v. Lakha Singh (1), does 
not apply. That ruling lays down thata 
minor, who has entered into a contract by 
means of a false representation as to his 
age, though not liable under the contract, 
may, in equity, be required to return the 
benefit he has received by making a false 
represetation, Here the minor made no 
false representation; no enquiry was made 
as to his age. 

For these reasons I am reluctantly con- 
strained to, dismiss this petition, but in 
the circumstances like the Judge, Small 
Oause Court, I direct the parties to bear 


their own costs. f P 
D. Petition dismissed. 


(1) 9 Lah. 701; 111 Ind. Oas, 175; A IR 1928 Lah 
609; 10 Lah. L J413; 30P LR 69 (SB). 
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MADRAS HIGH COURT 
Original Side Appeal No. 27 of 1935 
September 16, 1936 
VENKATASUBBA Rao, Vera. O. J. AND 
HORWILI,, J. 
RAMANATHAN CHETTIAR, Minor By 
Next Ferexn C. T. Ru. CHIDAMBARAM 
CHETTIAR—Pratntive—APPBLLANT 
versus 
8S. R. M. M. Cr. M. FIRM—Derenpant 


— RESPONDENT 

Hindu Law—Joint family—Mortgage by manager 
—Decree against manager alone, whether binds other 
members—Sole surviving member—Incurring debts— 
After-born member's liability—Difference between 
‘alienations and debts.. 

Where a mortgage executed by the manager of a 
joint Hindu family extends to the entire interest of 
the family and is not confined to the share of any 
particular member and inthe plaint the mortgagee 
claims not only to recover against the individual 
mortgagor the amount of the mortgage but asks that 
the debt may be satisfied out of the mortgaged prop- 
erty, the manager even though he alone is implead- 
ed would effectively represent all the other mem- 
bers and the decree that is passed would be bind- 
ing on the other members also. Sheo Sankar Ram 
v. Jaddu Kunwar (2), Sankara Narayana Pillai v. 
Rajamani (3) and Unnamalat Ammal v. Abboy 
Chetty (4), referred to. 

The doctrine that a son is Liable to pay his 
father's debts not incurred for immoral or illegal 
purposes, applies as much to debts incurred previous 
to asafter his birth, Similarly a nephew subse- 
quently born is liable for the debts incurred by his 
uncle for purposes recognised by the Hindu Law 
as proper. A 

in the case of alienations whether they are for 
justifiable purposes or not, the person subsequently 
born or adopted cannot question them, butin the 
case of debts the character of the debt when incur- 
red is a material factor. 

Although when debts are incurred the family 
consists of a single member, he must be deemed in 
contracting debts to be acting on behalf of a potential 
joint family which is capable by expansion of com- 
prising more than one member and the debt would 
be binding on an after-born member ifit is incur- 
red for legitimate purposes. 

Q. 5. A: from the judgment and decree of 
Mr. Justice Lakshmana Rao, dated July 30, 
1935, and made in exercise of the ordinary 
Original Civil Jurisdiction of the High 
Court in C. S. No. 378 of 1934. 


Messrs. B. Sitarama Rao, K. Raja Ayyar, 
end VY. Ramasawmi Ayyar, for tne Appel- 
ant. 

Messrs. S. Doraisamy Ayyar, and K.S. 
Rajagopala Ayyangar, for the Respondent. 

Venkatasubba Rao, Offg. C. J.—This 
suit has been brought by the plaintiff 
for a declaration that he is not bound by 
the decree obtained in the High Court by 
the ist defendant against the 2nd, in C. 8S. 
No. 448 ‘of 1932. The facts may be briefly 
stated. Chidambara, the undivided brother 
of the 2nd defendant (Vairavan) died in 
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1907. The plaintiff who was born in 1922, 
is the natural son of the 2nd defendant 
but was adopted in 1924, to the deceased 
Chidambara by his widow Valliammal. A 
mortgage by the deposit of title deeds 
was granted on May 30, 1927, by the 2nd 
defendant to the Ist, to secure a debt 
of Rs, 50,000 and on that mortgage the 
lst defendant brought the suit above- 
mentioned and obtained a decree. It is 
this decree that the plaintiff impeaches and 
seeks to get rid of. 

The learned trial Judge on the Original 
Side has found first, that Chidambara and 
Vairavan who were members ofa Nattu- 
kottai Chetty Hindu family, inherited a 
banking concerm, which till Ohidambara's 
death they both conducted and which 
thereafter the 2nd defendant continued; 
secondly, that the plaintiff's family, while 
carrying on business as bankers, had 
dealings with the Ist defendant and the 
mortgage in question was granted in 
respect of a debt that had become due in 
the course of such dealings. Holding on 
these findings that the mortgage is binding 
upon the plaintiff and that he is bound, 
by the decree, the learned Judge dismissed 
the suit. 

The first contenion urged by Mr. Sitarama 
Rao, is, that his client (the plaintiff) is 
not bound by the decree, as he was not 
made a party to the mortgage suit and 
the znd defendant was not sued in a 
representative capacity, that is, as represent- 
ing the family of which he was 
thea manager. There is some evidence to 
show the R.M. M. S.T. Vairavan Ohetty, 
impleaded as the defendant in the mort- 
gage ‘suit, is not the individual Vairavan 
but the family firm of which he was the 
manager. Granting, however, that the 
initials ‘R. M. M.S. T’ do not convey this 
meaning and thatthe 2nd defendant alone 
was individually impleaded, there can be 
no question on the authorities that he 
effectively represented in the suit the entire 
family which has, therefore, become bound 
by the decree. In Dowlat Ram v. Mehr 
Chand (1), the leading case on the point, 
their Lordships point out that where the 
mortgage extends to the entire interest of 
the family and is not confined to the share 
of any particular member and where in 
the plaint the mortgagee claims not only to 
recover against the individual mortgagor the 
amount of the mortgage but asks tnat the 
debt may be satisfied out of the mortgaged 


(1) 15 O 70; 14 [A 187; 1P R 1888; 5 Sar. 84; 11 
Ind. Jur. 435 (P 0). 
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property—where these conditions are fulfill- 
ed, although the manuger alone is impleaded, 
he effectively represents all the members, 
who, therefore, become bound by the decree. 
(See also Sheo Sankar Ram v. Jaddu 
Kunvar (2), Sankara Narayana Pillai v. 
Rajamani '3), and Unnamalai Ammal v. 
Abboy Chetty (4). This contention of 
Mr. Sitarama Rao, therefore, fails. 

Mr. Sitarama Rao next contends that if 
any part of the sum of Rs. 50,000 had been 
utilised in paying off a debt incurred before 
the plaintiffs adoption, for that portion of 
the debt, the plaintiff would not be liable. 
Whether this as a proposition of law is 
correct or not, we shall examine presently, 
but the contention receives no support from 
the evidence on the record. The question 
put to the 1st defendant's agents and his 
answers on this point may be here re- 


produced. 
Q.—So far as you know, you do not know 


what for he (Vairavan) borrowed this 
money ? 
A.—lI know: for paying bank dues, for 


lending to others. 

Q.- So the debts he borrowed were for 
discharging his old liabilities ? 

A.—I donot know all these details. He 
was taking all these things for his banking 
purposes. 

This evidence remains uncontradicted 
and there is nothing to show that any 
portion of the amount borrowed was utilised 
for the payment of the debts incurred before 
the plaintiff's adoption. Here, I must point 
out, that the finding of the trial Jugde 
that the debt was incurred for a legitimate 
purpose in the course of the carrying on 
ofa family concern, has not been attacked. 
The evidence extracted above shows that 
the amount was borrowed “for paying bank 
dues, for lending to others", these being 
the natural incidents of a banking concern. 
Mr. Sitarama Raos contention, therefore, 
is opposed to the facts proved and cannot 
be accepted. 

Granting for a moment that a portion of 
the.debt was incurred before the plaintiff's 
adcption, does that circumstance make any 
difference? Mr. Sitarama Rao has had to 
assume for his contention that the debts 
were incurred not omy before the plaintiff's 
adoption but also his birth. Before dealing 

(2) 836 A 383; 24 Ind. Cas. 501;18 O W N 968; 


LT 175; (914) MWN 593; 1 L W 645; 20 
y Ig 282; 12 A LJ 1173; 16 Bom. LRBIO Ak I 
16 (P 0). 
AG) & W462; 83 Ind. Cas. 196; 46M L J314; 31 
M LT 152; A I R 1924 Mad. 5.0; 20 L W 357. 
(4) 50M LJ 172; 92 Ind. Cas. 524; 23 L W 168. 
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with this contention, we may usefully refer 
to certain principles which may be regard- 
ed fundamental and have not been and 
cannot be controverted. The doctrine that 
a son is liable to pay his father's debts 
not incurred for immoral or illegal purposes, 
applies as much to debts incurred previous 
to as after his birth. Similarly, a nephew 
subsequently born is liable for the debts 
incurred by his uncle for purposes re- 
cognised by the Hindu Law as proper. 
This principle is incontestable and has 
been tacitly assumed or acted upon in 
several decisions Muthayyan Chetty v. 
Sivagiri Zamindar (5), at bottom of p. 378* 
Muthayyan Chetty v. Zamindar of Sivagiri 
(6) on appeal from Muthayan Chetty v. 
Sivagirt Zamindar (5), Ponnambala Chetty 
v. Sundarappier (7) and Maharja of Bybilli 
v. Zamindar of Chundi (8), . and 
Mr. Sitarama Rao, as already stated, far 
from disputing it, affirms its correctness. 
There is a distinction in this respect 
between alienations and debts. In the 
case of alienations, whether they are for 
justifiable purpose or not, the person sub- 
sequently born or adopted cannot question 
them Ponnambala Chetty v. Sundarappier 
(7), and Vatti Kutti Veeranna v. Katuri 
Sayamma (9) but in the case of debts, 
a8 already pointed out, the character of 
the debt whenincurred becomes the decisive 
element. Mr. Sitarama Rao acceding to 
these propositions, puts his argument 
thus: From Vatti Kutti Veeranna v. Katuri 
Sayamma (9), it follows that the 2nd 
defendant as the sole survivor of the family 
(this argument implies that the plaintiff had 
not even born at the material time, that 
is, when a portion of the debts was 
incurred) was the absolute owner of the 
business assets. If that be so, the learned 
Oounsel proceeds to argue, the 2ad defend- 
ant when contracting those debts acted on 
his own behalf and not as representing 
any Hindu co-parcenery, which may be 
likened toa corporation. The next step 
in the argument is, thatas the 2nd defend- 
ant never purpurted to act on behalf of a 
co-pareenery, the debts incurred by him 
cannot be binding upon the plaintiff, who 


70 at p. 378, 

6) OM EOLA 28; 120 L R 169; 4 Sar. 354; 6 
Ind. Jur, 486; 5 Stee. L R57 (PO). 

(T) 20 M 354 at p 356. 

(a) 35 M 108; 8 nd. Cas, 860; 9 M L T 155; (1911) 
l 9) Wo M308, 118 Ind. Cas 821; 29 L W 309; 
AIR 1929 Mad. 296; 56M L J 401; Ind. Rul. (1929) 
Mad. 853, 

*Page of 3 M. ~| Ed.] 
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having been subsequently born became by 
adoption his nephew. ‘This position, which 
is said to be a logical deduction from 
Vaiti Kutti Veeranna v. Kature Sayamma 
(9), ig untenable and we cannot accept it 
as sound That case relateu to an aliena- 
tion and not to a debt. There, it was argued 
that so long as any widow remained in the 
family possessing an unexercised power 
of adoption, no alienation by way of gift 
made by the last surviving male member 
could be binding upon the son subsequently 
brought into the family by adoption. This 
conteniion was repelled as being opposed 
to the basic principles of Hindu Law. In 
the judgments delivered in that case, the 
theory that the last survivor is no more 
than a provisional heir, based upon the 
fiction of relation back in the case of such 
adoptions, was repudiated. The effect of 
the decision is no doubt that for the purpose 
of alienations the sole survivor is regardcd 
as the absolute owner, but we agree with 
Mr. Dorasamy Ayyar that it would be wrong 
to apply the principle to the case of debts 
by extending ihe analogy. The property 
in the hands of the sole survivor is separate 
properly, which, however, must not be 
confused with self-acquired property; what, 
is separate property becomes, on the in- 
troduction of a fresh member into the 
family, ancestral property with all its 
incidents. 

Similarly, although when the debts are 
incurred, the family consists of a single 
member, he must bedeemed in c:ntracting 
debis to be acting on behalf of a potential 
joint family, which is capable by expansion 
of comprising more than one member. View- 
ed in that light, the act of the last single 
survivor must be deemed as that done in 
a representative capacity, that is to say, 
as representating a potential joint family. 
Mr. Sitarama Rao had been driven to 
concede, that if at the time a debt is 
incurred, there happen to be two or more 
members instead of a single surviving 
member, the foundation on which his con- 
tention rests, disappears. That is the 
reason why he has had to confine his 
argument to the period not before the 
plaintiff's adoption which was in 1924 but 
before his birth which was in 1922. It 
would be a strange thing to hold in a 
miatter of this sort, that where there are 
two or more surviving, a different legal 
consequence would follow than from where 
there is a single survivor. Indeed to accept 
Mr. Sitarama Raos contention would 
lead to grave anamolies and leaves this 


BINDESHWARI SINGH v. gals NaTa SINGH (MADR.,) 


733 
branch of the Hindu Law in a most 
confused state, Nothing that has been 
shown compels us to take such a view. 

In the result, the appeal fails and it ig 
dismissed with costa. 

A. Appeal dismissed. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 379 of 1935 
April 20, 1937 
TAOMAS AND Z1a-UL-Hagan, J. 
BINDESHW ARI SINGH AND ANOTHER 
—PLAINTIFFS — APPELLANTS 
versus 
BAIJ NATH SINGH AND OTHERS 
—DEFENDANTS— RESPONDENTS 

Hindu Law of Inheritance (Amendment) Act (II 
of 1929)—Applicability ın Oudh— Whether has re- 
trospective effect—Mother succeeding to property of 
her son who died prior to 1929—Gift by her of prop- 
erty to his sister—Effect. 

The Hindu Law of Inheritance (Amendment) Act 
II of 1929, which is applicable to Province of Oudh 
applies even to cases where the last male Hindu 
owner of the property had died prior to the coming 
of that Act into force, 

The Hindu Law of Inheritance (Amendment) Act ig 
designed not only to give a sister a higher position 
inthe order of succession than she previously held 
in provinces where she was already an heir, but also 
to constitute her an heir where, as in the Province 
of Oudh she was not previously an heir, accord- 
ing to the prevailing view of the Hindu Law. 
The only possible interpretation to be ‘put upon 
the words “but for the passing of this Act” 
in s.1(2)of the Act is that the Law of Mitakshara 
is superseded by the provisions of the Act both as 
regards the position and succession of sisters where 
they were already heirs and as regards their right 
to inheritance where they were not previously heirs 
at all. Mahabir Singh v. Radha (1), relied Ong 

The Act as a matter of fact applies only to per- 
sons who but for the passing of this Act would have 
been subject to the Law of Mitakshara, It does 
not apply to persons subject to other laws, If it were 
to be held that inasmuch as a sister was not an 
heir under Mitakshara Lawthe Act does not apply 
to ner, the result would be that the Act would be 
wholly inapplicable toa son's daughter, daughter's 
daughter, sister and sister's son who are mentioned 
ins.2 and who were not previously heirs under the 
Mitakshara Law. Such a contention, therefore, can- 
not possibly be accepted. Rajpali Kunwar v Sar ju 
Rai 13), relied on. A 

After the passing of the Act the sister has a 
reversionary right tothe estate so that ifa mother 
succeeding to the property of her deceased Bon, who 
has died prior to 1929, executes a gift of it in favour 
of her daughter, the deed of gift has the effect of 
acceleration of the interest in her favour and the 
reversionary heirs of the deceased are not entitled 
to have the deed set aside. Deoki Nandan y, Sukh. 
wanti (2) and Rajpalt Kunwar v. Sarju Rai (3), fol. 
lowed, ene 

[Case-law referred to.] 

Ð. C. A. against the order of the Addi- 
tional Subordinate Judge of Sultanpur 
dated September 16, 1935, j 
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Mr. B. K. Dhaun, for the Appellant. 

Mr. Uma Shankar Srivastava, for Res- 
pondents Nos. 1, 4 and 5. 

Judgment. —This is a plaintiffs’ second 
appeal against a decree of the learned Ad- 
ditional Civil Judge of Sultanpur, who 
affirmed a decree of the learned Munsif of 
that place. 

The dispute in this case relates to the 
Property of one Gaya Din Singh whose pe- 
digree is as follows:— 

GAYA DIN SINGH=Sartaj Kuar 





died in 1911 died on Novem- 
| ber 23, 1933. 
| | 
| 
Hansraj Singh Bishunath Narain Dei 
died in 1920, Singh =Baij Nath 
died before Singh 
1920. defendant 
No, 1 
l 
Í 
| l 
Dal Singar Singh Dukhi Singh 
defendant 


defendant 
No. 2. No. 3. 

On Gaya Din Singh’s death in 1911, his 
two sons Bishunath Singh and Hansraj 
Singh succeeded -to his property and on 
Bishunath Singh's death his surviving bro- 
ther Hansraj Singh became owner of the 
property. He died in 1920 and then the 
property came into possession of his mother 
Sartaj Kuar, On January 15, 1921, Sartaj 
Kuar sold plot No. 704 of village Samna- 
bhar to Sarju Shukul, defendant-respond- 
ent No.4, and on July 23, 1928, and No- 
vember 3, 1930, respectively, she executed 
twodeeds of gift (Exs. A-]1, and A-2) in 
favour of her son-in-law Baij Nath Singh 
and her daughter's sons, Dal Singar 
Singh and Dukhi Singh, defendants Nos. 
Qand 3. Sartaj Kuar died on November 
93, 1933, and thereupon the present appel- 
lants, Bindeshar Singh and Ram Harakh 
Singh, instituted the suit from which this 
appeal has arisen for possession of Gaya 
Din Singh's property on the allegations 
that they were the nearest reversioners of 
Hansraj Singh, the last male «wner and 
that amcngst Bachgoti Thakurs to which 
caste Gaya Din Singh belonged, there was 
a tribal custom of the exclusion of females 
and their issue from inheritance and that 
the defendants were in possession of the 
property in suit without any right. 

The defendants denied the alleged re- 
lationships of the plaintifis to Gaya Din 
Singh and also the alleged custom of 
exclusion of daughters and sisters from 
inheritance. Sarju Shukul who was pur- 
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chaser of land from Sartaj Kuar also 
pleaded legal necessity for the sale. The 
other defendants pleaded that on the death 
of Sartaj Kuar the only heir of Hansraj 
Singh the last male holder was his sister 
Narain Dei under Act (II of 1929) and that ` 
even if she be not held to be an heir then 
her sons, defendants Nos. 2 and 3 were 
his heirs. 

The learned Munsif held the pedigree 
set up by the plaintiffs proved but held on 
the question of custom that though the cus- 
tom ofthe exclusion of the daughters was 
proved, it was not proved that sisters 
were also excluded and dismissed the 
plaintiffs’ suit on the ground that they were 
not entitled to the property in the presence 
of Musammat Narain Dei, the sister of 
Hansraj Singh. The plaintiffs appealed 
but in appeal the learned Additional Civil 
Judge concurred withthe findings of the 
trial Court and dismissed the appeal. 

The learned Counsel for the appellants 
has argued two points before us, name- 


y:ų— 

(1) Whether under Act II of 1929, 
Narain Dei, the sister of Hansraj 
Singh was entitled to succeed to 
the property in dispute, and 

(2) Whether the provisions of Act II of 
1929, were applicak!c to the in- 
heritance of Hansraj Singh who 
died in 1920. 


We are of opinion that both the above 
points are concluded by authority of our 
own Court. 

In Mahabir Singh v. Radha, 100. W.N. 
424 (1) a Bench of this Court held that the 
Hindu Law of Inheritance (Amendment) 
Act IL of 1929, is designed not only to give 
a sister a higher position in the order 
of succession than she previously held in 
provinces where she was already an heir 
but also to constitute her an heir where, 
as in these provinces, she was not pre- 
viously an heir, according to the pre- 
vailing view of the Hindu Law, and fur- 
ther thatthe only possible interpretation 
to be put upon the word “but for the pas- 
sing ofthis Act’ in s, 1 (2) of the Act is 
that the Law of Mitakshara is superseded 
by the provisions of the Act both as re- 
gards the position and succession of sis- 
ters where they were already heirs and as 
regards their right to inheritance where 
they were not previously heirs at all. 
Similarly in Deoki Nandan v. Sukhwanti, 


(1) 100 W N424; 150 Ind. Oas. 833; AI R 1933 
Oudh 231; 7 R O 27; 8 Luck. 616. 
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(1936) O. W. N. 712 (2) another Bench of 
this Court held that after the passing of 
the Act the sister hasa reversionary right 


to the estate so thatifa mother succeed- - 


ing tothe property of her deceased son, who 
has died prior to 1929, executes a gift of it 
in favour of her daughter, the deed of 
gift hag the effect of acceleration of the 
interest in her favour and the reversionary 
heirs of the deceased are not entitled to 
have the deed set aside. This is a case 
which ison all fours with that now before 
us and in it the question of the so-called 
retrospective effect of Act If of 1929 was 
also considered andit was held that the 
Act applies even to cases where the last 
male Hindu owner of the property had 
died prior to the coming of that Act into 
force. In the Full Bench case of the Allah- 
abad High Court in Rajpali Kunwar v. 
Sarju Rai, (1936) A. W. R.580 (3) also it was 
held that where a Hinda died before the 
Hindu Law of Inheritance (Amendment) 
Act of 1929 came into force but the succes- 
sion tothe estate opened on the death of 
his widow after the passing of the Act, a 
sister of the last male owner is entitled to 
rank a8 an heir in the order mentioned in 
s. 2, There can, therefore, be no doubt that 
in these provinces a sister of a Hindu 
dying intestate has been made an heir by 
Act If of 1929. It was argued by the learn- 
ed Counsel for the appellants that the 
preamble of the Act showed that what was 
intended was not to confer a right of suc- 
cession on persons who were not heirs pre- 
viously, but only to alter the order in 
which certain heirs of Hindu males dying 
intestate are entitled to succeed and that, 
therefore, in these provinces a sister who 
was not an heir previously to the passing 
of the Act, cannot be regarded as an heir 
under the Act. The same argument was 
put forwardin the Full Bench case of the 
Allahabad High Court already referred to 
but the Hon'ble the Chief Justice remark- 
ed that such an argument would nullify 
an whole object ofthe Act. He further 
said: 
“The Act as a matter of fact applies only to 
peo who but for the passing of this Act would 
ave been subject to the Law of Mitakshara. It 
does not apply to persons subject to other laws. 
IE: we were to hold that inasmuch as a sister was 
not an heir under Mitakshara Law, the Act does 
not apply to her, the result would be that the 


Act would be wholly inapplicable toa son's daugh- 
ter, daughter's daughter, sister and sister's son who 


(2) (1936) O W N 712; 161 Ind. Cas. 674; 1936 O 
L R 4959 RO 93, A I R 1937 Oudh 204, 

(3) (1938) A WR 580; 163 Ind. Oas. 756; (1936) 
ALJ 659; A IR 1936 All. 507; 9R A 66. 
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are mentioned in s. 2 and who were not previously 
heirs under the Mitakshara Law. Such aconten- 
tion, therefore, cannot possibly be accepted.” 

We are in entire agreement with these 
remarks, if we may respectf ully say so. 

On the other question arising before us 
the view adopted in Deoki Nandan v. Sukh- 
wanti, 1936 O. W.N. 712 (2) is further 
supported by the decisions of the Patna 
High Court in Chulhan Barai v. Akli 
Baraini, A. I. R. 1934 Pat. 324 (4), of the 
Allahabad High Oourt in Raj Deo Singh 
v. Janak Raj Kuari, 1936 Allahabad Week- 
ly Reporter page 56 (5) and of the Lahore 
High Court in Shakuntla Devi v. Kaushal- 
ya Devi, A. I. R. 1936 Lah. 124 (6) and 
Musammat Sattan V. Janki, A. I.R. 1936 Lah. 
139 (7). It was pointed out by the learned 
Chief Justice of the Allahabad High Court 
in Rajpali_Kunwar v. Sarju Rai, 1936 
Allahabad Weekly Reporter 580 (3) that one 
is not giving the Act retrospective effect if 
a sisteris held to be an heir when the 
succession opens out after the coming into 
force of the Act. 

On this question also the learned Coun: 
sel for the appellants referred to the pre- 
amble of the Act and argued that the 
use of the word “dying” shows that the Act 
was to be applied to the inheritance of 
those Hindus who were to die intestate in 
future and not to those who had died 
before the Act came into force. This argu- 
ment wasalso considered by the Full Bench 
in Rajpali Kunwar v. Sarju Rai, 1936 AJ- 
lahabad Weekly Reporter 580 (3) and it was 
said:— 

“The word ‘dying’ by no means connotes a 
future tense nor for the matter of that a past tense 
exclusively. Taking it literally it would rather 
connote a presenttense But as pointed out by 
the learned Judges ofthe Lahore High Court in 
Shakuntla Devi's case, A. I. R.1936 Lah. 124 (6), the 
word is a mere description of the status of the de- 
ceased and has no reference andis not intended 
to have any reference to the time of the death of a 
Hindu male. The expression merely means ‘in 
the case of intestacy of a Hindu male’. " 

It was further remarked:— 

“No doubt a preamble can be looked at when 
the section is ambiguous and it supplies a key to 
the mind of the Legislature and indicates what 
its intention was but where the langnage of the 
section is clear,a preamble cannot controlits pro- 
visions. So far as s. 2is concerned, it clearly lays 
down that a sister shall be entitled to rank in 
order of succession next after certain heirs, 
There are no limitations or conditions contained 

(4) A I R1934 Pat, 324; 150 Ind. Cas, 1039;7 R P 
68; 15 P L T 707. 

(5) (1936) A W R56; 161 Ind. Oas, 353; (1936) A 

J 64; A IR 1936 All. 154; 8 R A 728, 

(6) A I R1936 Lah. 124; 162 Ind. Cas. 718, 8R L 
946; 17 Lah. 356 38 P L R673. 

(7) AI R 1936 Lah. 139; 163 Ind. Oas, 


480 (1); 9 
R L17 (D; 38 PLR 763. ; 
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in that section at the time when the succession 
opens. It is, therefore, open to the sister to say 
that she is entitled as of right to rank as an heir to 


the estate of her brother alter the other heirs named 
therein.” 


The result is that we are of opinion 
that the learned Jndges of the Couris below 
were perfectly right in their finding that 
the plaintiffs are not entitled to the property 
in the presence of Musammat Narain 1er 


The appeal, therefore, fails, and is dis- 
missed with costs. 
D. Appeal dismissed. 


MADRAS HIGH COURT 
Oriminal Revision Case No. 458 of 1936 
Oriminal Revision Petition No. 414 of 1936 
December 8, 1936 

PANDRANG Row, J. : 

T. SREERAMAMURTHY AND UTHEKS— 
Aocusep Nos | Tu 5—Prritionses 
cersus 
T, RANGANAYAKULU, Honokary 
SreorEtagy, KRISHNA DT., SARADA 
AOT COMMITTEE—(JOMPLAINANT 
— RESPONDENT 

Child Marriage Restraint Act (XIX of 1925), ss. 5, 
6—Marriage celebrated outside British India under 
mistake of fact—Ojffence—Act, how far exira-terri- 
torial—Criminal Procedure Code (Act V of 1898), 
gs. 186, 188—Mistake of fact, when canbe pleaded 
successfully in defence. 

A mistake offact can be pleaded successfully only 
if on account of such mistake an act which other- 
wise would bean offence ceases to be an offence. 

The Penal Code, aswell asthe Child Marriage 
Restraint Act, are  extra-territorial to the 
extent, that if native Indian subjects commit 
offences punishable under these laws even outside 
British India, they are liable to be tried and 
punished when found in British India. Where 
a child marriage is celebrated under a mistaken 
view that the territory where it was celebrated 
was outside British India the mistake of fact does 
not have the effect of rendering the celebration of 
the child marriage in question innocuous or innocent, 
The Child Marriage Restraint Act, 1929, can pursue 
them even when they have broken that law after 
going outside British India, and a fortiori after 
going to a place which they believed to be not part 
of British India but is really part of British 
India. E f ah 

Or. R. P. under ss. 485 and 439, Criminal 
Procedure Code, 1298, praying the High 
Court to revise the judgment uf the Court 
of Session of the Kistna Division ar Masuli- 
patam in Criminal Appeal No. 5 of 1936 
preferred against the judgment of tue 
Uourt of the District Magistrate of Kistna 
in G. C. No. 13 of 1935. 


Mr. Burra Satyanarayana, for the Peti- 
pioners. . 
The Public Prosecutor, for the Crown. 
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Order.—The petitioners in this case were - 
convicted by the District Magistrate of 
Kistna, the first four of them under ss. 5 
and 6 of tue Cuild Marriage Restraint Act 
of 1929, and the remaining one under s. 5 
of that Act and sen.venced to pay fines. 
Their convictions were confirmed in appeal 
by the Sessions Judge though the unes 
were reduced in the case of some of them. 
The only point argued in this revision 
petition is tuab ihe proceedings in the Court 
below were void ab initio because they 
were instituted prior to the declaration by 
the Government that the locality in whicn 
the marriage took place, namely, Frenchpet 
in Masulipatam, was part of British India. 
The marriage itself was celebrated in 
Frenchpet. It was declared by the Advocate- 
General in a case last year in this Court 
that Frenchpet was part ot His Majesty's 
dominions and this declaration was accepted 
by the Bench waleh heard the case. The 
marriage in the present case was no doubt 
celebrated before this declaration was made 
and it is contended at that time it was gene- 
rally believed that Frenchpet was not part of 
British: India but was French territory. 
Even assuming thatthe petitioners were 
labouring under a bona fide mistake of 
fact that Frenchpet was French territory, it 
does not follow that their convictions are 
wrong or the proceedings in the Court 
below are void. A mistake of fact like 
this can be pleaded successfully only if 
on account of such mistake an act which 
otherwise would be an offence ceases to 
be an offence. The question therefore is 
whether the petitioners can say that they 
have not committed un offence punishable 
under the Cuild Marriage Kestraint Act 
simply because the [commission of the 
offence was in wnat they believed to be 
French territory, I am of opinion that 
they connut de sv because tLe Uhild 
Marriage Restraint Act makes it an offence 
to celebrate a child marriage. This penal 
law applies not only to the celebration of 
such marriages within British India by 
any one but also to the ceiebration of 
such marriages even outside British India 
by native Indian subjects. Section 3 of 
the Penal Code provides that 
“Any person liable, by any law passed by the 
Governor-General of India in Council, to be tried 
for an offence committed beyond the limits of the 
said territuries shall be deait with according to the 
provisions of this Code for any act committed beyond 
the said territories inthe same manner as if such 
act had been committed within the said territories,” 
Reference may be made in this con- 
nection also to ss. 186 and 188, Criminal 
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Procedure Code. The Penal Code as well 
as the Child Marriage Restraint Act are 
extra-territvrial to this extent, namely, that 
if native Indian subjects like the pati- 
tloners commit offences punishable under 
these laws even outside British India, they 
ure liable to be tried and punished when 
found in British India. Tne mistake of 
fact under which the petitioners are said 
to have laboured does not nave the elfect of 
rendering tne celebration of the child mar- 
riage in question innocususor innocent. Tue 
Child Marriage Restraint Act, 1929, can 
pursue them even when they have broken 
that law afier going outside British India 
and a fortiori after going to a place which 
they believed to be not part of British 
India but is really part of British India. 
Iam of opinion therefore that there is 
nothing illegal in the convicti.ns of the 
Petitioners, and 1 am not prepared to 
reduce t-e tines imposed upon the peti- 
tioners in the circumstances of the case. 
Tne petition is, therefore, dismissed. 
AN. Petition dismissed. 


PRIVY COUNCIL 
Appeal from the Supreme Court of the 
Island of Ceylon 
March 18, 1937 
LORD ATKIN, LORD THANKARKTON AND Logp 
i Rcouez, 

RAVANNA MANA KANA RUNA 
NARAYANAN CHETTIAR—APPALLANT 
versus 
RAVANNA MANA KANA RUNA 
KARUPPEN CHETTIAR—Rasponpgent 

Privy Councit—Practice—Findings of fact—Con- 
current finding on question of amount due to party, 
Hy emanate of partnership—Appeal to Board, 

The Board will not entertain an appeal from 
two concurrent findings on a question of amount 
due to a party on a termination of partnership, 
which is a pure question of fact, 

Messrs. A. M. Dunne, K.C. and L. M. D. 
DeSilva, for the Appellant. 

Mr. A. Majid, for tne Respsndent. 

Lord Atkin.—Tais is an appeal from 
the Supreme Cvuri of Ceylon in a suit 
which was brougut between two brothers, 
both members of a Hindu joint undivided 
family. They had entered into an agree- 
ment of partnership in the year 1996, for 
the purpose of carrying on a money-lend- 
ing business, which was in fact conducted 
by the elder brother, the defendant in 
Ceylon. In 1920 the younger brother 
brought his suit to have the partnership 
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accounts taken, and it appears that he 
claimed that the partne:ship had continued 
yight up to the date of the suit. Even- 
tually, after interlocutory proceedings had 
been taken, the Judge preceeded to deter- 
Mine the issues and he had to decide 
whether there was a partnership, whether 
it did continue up tothe date of the suit 
or whether it only continued, as the de- 
fendant alleged in the alternative, for 
three years; he had also to decide a further 
issue as to limitation, because it was said 
tnat, if the partnership ended in 1899, the 
suit was defeated by tue limitation statute. 
The answer tothe limitation defence was 
that the plaintiff was beyond the seas 
during the whole period until the date of 
suit, in fact, from the commencement of 
the partnership, and therefore the time 
of limitation did not run against him, 
because he was beyond the seas. 

The District Judge who tried the case 
decided, in the first instance, to try merely 
tue issue as lo whether there was a parmer- 
ship and when it ended, and, secondly, 
the question of prescription. He decided 
that there was a partnership, that it ended 
at the end of three years and that the 
plaintif was defeated by the limitation. 
On appeal, the Supreme Court decided that 
it was desirable that all the issues should 
be determined before coming to a final 
decision about the question of limitation. 
The decision upon the three years’ duration 
of the pariuership was accepted, there 
was no turther dispute about that. The 
learned District Judge then proceeded’ to 
try the issues again and he again came 
to the conclusion that the period of limita- 
tion applied, because he was not satistied 
that the plaintiff hud been beyond the 
seas during the whole period. On appeal 
the Supreme Conrt decided that, the evi- 
dence being as they said, all one way 
and there being no evidence that the 
plaintitt had been in Ceylon at all during 
“any of the period of the partnership or 
afterwards, the Statute of Limitations did 
not apply and, in those circumsiances, 
toey came to the conclusion that the plaint- 
iff would be entitled to a partnership 
account, and then they suggested that tne 
parties should arrive at sume agreement 
as to the basis on which the account 
should be taken. The parties eventually 
agreed that the amount due to the plaint- 
iff on the termination of the partnership 
shuuld be ascertained andthat the defend- 
ant should pay simple interest on that 
amount at 9 per cent. until the date of 
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the decree. The parties also made an 
arrangement which covered the whole of 
the question cf the costs of the action, 
namely, that there should be no costs, each 
party bearing his own costs. These results 
are duly recorded in the decree of Dec- 
ember 10, 1924, which provided that the 
original decree should be set aside and 
the case sent back in order that the 
amount due on the termination of the 
partnership should be ascertained, and 
then it proceeded to say that it should 
be ascertained on the footing to which 
the parties had agreed and it also pro- 
ceeded to deal with the costs. The learned 
Judge then had a very simple matter to 
determine, as to what was the right amount 
to be arrived at on that footing and on 
August 1, 1932, he arrived ata sum. It 
is in theform of a decree and it says 
that the defendant shall pay to the plaintiff 
the sum of Rs. 35,690 with further interest 
of Rs. 9,200 at 9 per cent. from March 
7, 1931, and so forth. That order was 
affirmed by the Supreme Court in a judg- 
ment which was delivered on November 15, 
1933, the Acting Ohief Justice saying that 
the only questions raised were questions 
of fact, and they therefore dismissed the 
appeal. 
The only leave to appeal to His Majesty 
in Council which has been obtained is 
leave to appeal from the last mentioned 
order and, not only is it the only leave 
to appeal that was obtained, but it ig 
the only leave to appeal that was asked 
for. In those circumstances, the sole matter 
before their Lordships is the order of the 
Supreme Gouit confirming the order cf 
the District Judge dealing solely wiih the 
question of amount on a basis agreed 
between the parties. It is obvious that 
this Board would not entertain such an 
appeal as that from two concurrent findings 
on a question of amount which was a pure 
question of fact Mr. Dunne has very 
frankly put the facts before their Lord- 
ships and these facts make it plain that 
this is an appeal which cannot be sup- 
ported, and in those circumstances their 
Lordships will humbly advise His Majesty 
that the appeal be dismissed with costs. 

D. Appeal dismissed, 

Solicitors for the Appellant :— Messrs 
Hy. 5. L. Polak & Co. 

Solicitors for the Respondent :—Messrs, 
Francis & Harkar. 
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CALCUTTA HIGH COURT 
Government Appeal No. of 1935 
November 25, 1936 
CUNLIFFE AND HENDERSON, JJ. 
SUPERINTENDENT ANp 
REMEMBRANOER or LEGAL AFFAIRS, 
BENGAL— APPELLANT 
VETSUS 
JATINDRA MOHAN RAY AND oTagRs— 

f ACOUSED— RESPONDENTS - 

Criminal trial—Appeal—Acquittal purely on 
peen of fact—Riot case—Acquittal by Magistrate 

aced with conflicting facts and conflicting testimony 
—High Court will not interfere. 

_Appeals by the Orown against acquittals on ques- 
tions of fact and fact alone are not often encouraged 
by Appellate Courts, 

Held, that where faced with conflicting facts and 
conflicting testimony, the Magistrate has acquitted 
the accused in a riot case, the High Court will not 
interfere in appeal. 


Mr. D.N. Bhattacharya, for the Appel- 
lant. 

Messrs. N. K. Basu, Anil Chandra Rai 
Chaudhuri and Sukumar Dey, for the Res- 
pondents. 


Cunliffe, J.— This appeal was admitted 
by a Bench of two of onr brothers. Hav- 
ing had the benefit of a careful argument 
from Bhattacharya, both my brother and 
Tare of the opinion that had we been con- 
sidering the question of its admissibility 
ourselves, we would have dismissed the 
appeal summarily. The appeal in question 
is preferred by the Crown against acquit- 
tals of 14 men on charges comprising those 
of riot, wrongful confinement and causing 
hurt.. Originally there were a much greater 
number of the accused brought before a 
Magistrate. He, however, was not satis- 
fied with regard to the evidence in ten or 
more cases, and as a result, only seventeen 
were sent up to stand their trial. Of 
these three alone were convicted and sen- 
tenced to six months apiece on charges 
excluding the riot and wrongful confine- 
ment. 

It was a very difficult case to try indeed 

~ by reason of the fact that there was a great 
deal of hard swearing apparently, I should 
say a certain amount of suppression of evi- 
dence, and not only that but a value of high 
feeling between members of the Police 
force and the members of the public with 
regard to the happenings at a certain mela. 
Apparently a zealous executive official 
wished to suppress at this mela which was 
being held in a village called Katunia in 
the District of Khulna not only the booths 
at the fair devoted, it is said, to prostitu- 
tion but also all gambling and, in addition 
to that, cinema show which was specially 
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arranged. The Sub-Divisional Officer had 
enlisted the Police to come down on the 
fair ground and exercise pressure upon the 
populace to refrain from indulging in any 
of the three things I have mentioned and 
apparen.ly the action of the Police was 
greatly resented : brawls took place, heads 
were broken and one man lost his life: 
and a curious scene was subsequent- 
ly witnessed of the dying man being 
taken together with two Police Officers who, 
it was said, were involved in causing the 
injuries he had sustained, g ing along in 
a boat together to the headquarters to 
which a report was afterwards made. In 
point of fact, I believe two cf the officers 
were put on their trial in relation to his 
death and it is only right to say that they 
were acquitted. We only postponed the 
hearing of this Government appeal till that 
case which I have just mentioned was dis- 
posed of which means that all the happen- 
ings here took place very nearly three 
years ago. Now, the appeals by the Crown 
against acquittals on question of fact and 
fact alone are not often encouraged by 
Appellate Courts. All attempt was made 
to argue that there was some point of law 
involved in relation to the riot charge. I 
listened carefully to the arguments, support- 
ing this contention and Iam bound to say 
that I find it difficult to accept them. The 
learned Magistrate in avery sensible judg- 
ment did what most experienced Magis- 
trates do when they are faced with conflict- 
ing facts and conflicting testimony as al- 
most always arises out of these cases based 
upon troubles with crowds and crowd psy- 
cnology : he based his jadgment on what 
he thought onthe whole were the proba- 
bilities and that is all what he could do 
as far as I can see, and I have had to tell 
juries thutthey must do the same wken 
there isa diametrically opposite case on 
each side between which they have to 
decide. In these circumstances, we shall 
not .accept this appeal and it is dismissed 
The accused respondents, who ure on 
bail, are discharged from their bail binds. 

Henderson, J.—I agree. I donot desire 
to do more than to say a few words about 
the brvad features of the case. I very 
much doubt whether the prosecution came 
into Court with completely clean hands 
and there are strong indications that they 
were guilty of both concoction and sup- 
pression. The learned Magistrate wrote 
an extremely careful judgment. Tne charges 
were in away redundant. There was a 
specific charge of wrongful confinement and 
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one of rioting, the alleged common object 
being to commit wrongful confinemen:. | 
am bound to say thatin my opinion, the 
story about the wrongful confinement is 
so improbable as to be almost grotesque, 
and I should require evidence of a very 
high standard of credibility before I could 
be induced to accept it. [helearned Magis- 
trate has gone into the matter very fully 
and he has given very cogent reasons in 
refusing to convict upon that charge. Then, 
again, the alternative common object as 
suggested by the Police party is also based 
upon a highly improbable story. There is 
nothing in the prosecution evidence as pro- 
duced before the Court to explain why this 
old man, respondent No.1, should collect 
a large armed party and attack the Police. 
On the other hand, the version given by 
the defence to the effect that the Police 
were doing what they hadno right to do, 
that is to say, forcibly stopping people from 
gambling, would explain the whole thing. 
In my opinion, the learned Magistrate was 
quite justified in refusing to accept that 
part of the prosecution case at its face 
value either. Itis also difficult to believe 
that the Police were acting in an entirely 
bona fide manner in their conduct of the 
investigation. Itis not disputed that res- 
pondent No.1 and some of his men arriv- 
‘ed, accompanied by two Police Officers and 
@ corpse. There can be no question that 
the respondent was at the time making a 
charge of murder. It is difficult to suppose 
that the Police Officers were acting bona 
fide in starting what they called an unnatu- 
ral death enquiry. The fact that they did 
this suggests that the, knew that the real 
factis were not consistent with the case 
which they were determined to bring into 
Court. The way in which the, dealt with 
this matter suggests that the whole true 
case was not brought before the Court. 
Then, there was a most exlraordinary 
feature ofthe case Everybody agrees that 
Suren Dasis dead. He was actually made 
an accused by the Police and it is, there- 
fore, perfectly idle to pretend that he and 
his death had nothing whatever to do with 
this occurrence. Yet, the whole thing is 
wrapped in mystery, while a large number 
of witnesses were able to tellus in great 
detiil about the assault on the members of 
the Police party, nobody knew an}thing 
about the assault on this unforiunate man. 
This suggests that there was some sup- 
pression of the real facis in connection 
with this matter. Now, before we could 
allow this appeal, we must not merely be 
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satisfied that the prosecution case with 
regard to the origin of the occurrence and 
the course of events is true; we would 
have to go much further than that and say 
that we are satisfied that the individual 
respondents were members of the unlawful 
assembly. There can be little doubt that 
there has been gross exaggeration in the 
case. As thelearned Magistrate has point- 
ed cut it ishighly improbable that this old 
man, respondent No. 1, would himself deal 
the first blow when the tight tock place. 
It is quite impossible to say that the evi- 
dence was of such a character that the 
learned Magistrate ought to have accepted 
it as sufficient to establish the guilt of the 
varicus respondents. On the contrary, his 
conclusion with regard to the occurrence as 
a whole, that is tosay, that there was no pre- 
meditated attack but thata general meley 
broke out as aresult of the altempts of the 
Police to stop the gambling isin my opin- 
icn Quite reasonable. The appeal accoid- 
ingly must be dismissed. 

N. Appeal dismissed. 
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LAHORE HIGH COURT 


Criminal Revisicn Fetition No. 194 of 1936 


October 7, 1936 
ABDUL RASHID, J. 
NANAK CHAND— PETITIONER 
VETEUS 
KHWAJA MAKHMUD—Compratnaxt 
—OpposiTe PARTY. 

Penal Code (Act XLV of 1860), s. 468—-Complaint 
under—Search—Document found exhibited in crimi- 
nal case—Document called im evidence by Ciril 
Court in suit by accused against complainant—Pro- 
securion of accused under s. 468, if can continue. 

On a complaint against the accused under s. 468 
Penal Code, a search warrant was issued and a 
: document was discoveied in cccused'’s house. This 
was made an exhibit in the criminal case. In a 
civil suit filed by accused against the complainant, 
The Civil Court requested the Criminal Court to 
gend the document in question, and the dccument 
was also tendered in evidence in the civil case. 
The contention on behalf of the accused was that 
as the dcecument in question was tendered in evi- 
dence in the civil case the accused's plosecution 
under s. 468, Penal Code, could not continue as the 
Civil Court had net filed a complaint in writing 
against the accused: 

Heid, that the Criminal Court had taken cogniz- 
ance of an offence under s. 468, Penal Code, long 
before the document in dispute was called for by 
the Civil Court. In fact, the document in question 
had become an exhibit in the criminal case before 
it was sent to the Civil Court. In these circum- 
stances it could not be held that the case under 
s 468, against the peiitioner, could not continue as 
the Civil Court which had called for the document 
in question had not presented a complaint in writ- 
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ing against the accused. Sanjiv Ratnappa v. Em- 
peror (1), referred to. 

Or. R. P. from an order of the City 
Magistrate, Delhi, dated May 19, 1936. 

Messrs. Shamair Chand and Parkash 
Chand, for the Pelitioner. 

Order.—On June 26, 1931, a complaint 
was presented against the petitioner, 
Nanak Chand, by Khwaja Mahmud under 
8, 468, Indian Penal Cude. A search war- 
runt was issued and the document which 
forms the subjects-matter of the present 
petition fur revision was discovered in the 
house cf Nanak Chand. This document 
was prcduced and made an exhibitin the 
criminal case. Meanwhile on June 11, 1931, 
Nanak Chand had bled a civil suit against 
Khwaja Mahmud. The Civil Ouurt requested 
the Criminal Court to send the document in 
question, and the document was also tender- 
ed in evidence in the civil case. The 
contention on behalf of the petitioner is 
that as the document. in question was 
tendered in evidence in the civil case, the 
petitidner’s prosecution under s. 468, Indian 
Penal Cide, cannot continue as the Civil 
Court has not filed a complaint in writing 
against the petitioner. 

lam ofthe opinion that this contention 
is without any force. The Criminal Court 
had taken cognizance of an offence under 
s. 468, Indian Penal Code, long before the 
di cument in dispute was called for by the 
civil Court. In fact, the document in 
question had become an exhibit in the 
criminal case before it was sent to the Civil 
Court. In these circumstances it cannot be 
held that the case, under s. 468, against the 
petitioner, cannot continue, as- the Civil 
Court which had called for the document in 
question had not presented a complaint in 
writing against the petitioner. Reference 
may be made in this connection to Sanjiv 
Rainapya v. Emperor (1). For the reasons 
given above; I dismiss this petition. 


N. Petition dismissed. 
(1) A I R 1932 Bom. 545, (1932) Cr. Gas. 777; 142 
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NAGPUR HIGH COURT 
Criminal Appeal No. 251 of 1936 
December 5, 1936 
GRILLE AND Gauge, JJ. 

Haji FATEH MUHAMMAD AnD OTHERS 
— APPELLANTS 
versus 
EM PEROR—OProsiTe PARTY 

Criminal irial—Jury—Charge to jury im form of 
judgment—Opinions givenas definite facts—Hssen- 
tials of offence not explained—Disputed evidence 
not submitted to jury—Bras against defence—Held, 
charge was defective and conviction should not be 
upheld. 

In a case under s. 304, Penal Code, the charge to 
the jury was in form und was nothing lessthan a 
judgment. The Judge didnot make any attempt to 
explain any law to the jury and gave no explanation 
of what constitutes an offence under s 304. He 
summed up the evidence in the manner of a judg- 
ment and throughout gave his conclusions and 
opinions as definite facts. Atthe very end of the 
charge he rendered lip-service to the duties which 
have been enjoined on him by stating: “I may 
warn you that you are in no case bound by my 
opinion which you may find expressed in summing 
up the case. You have to judge it yourself, and 
you must decide and come to your own conclusion.” 
The whole charge was vitiated by a strong bias in 
_favour of the prosecution and a strong bias against 
the defence. The disputed evidence was not sub- 
mitted to the Jury in detail and the whole evidence 
was full of discrepancies and was sufliciently 
dubious : 

Held, that the charge was very defective and 
should not have been delivered in such a man- 
ner, and it would be unjust to uphold the convic- 
tion by a Judge where charge to the jury was open 
to such severe criticism. 

Or. A. from the order of the Court of the 
Additional Sessions Juagé, Amraoti, dated 
September 24, 1936 in Sessions Trial No. 14 
of 1936, ; 

Mr. T. J. Kedar, for the Appellants. 

Mr. W. R. Puranik, for the Ciown. 

Judgment.— On April 2, 1936, being the 
ninth day of Moburrum, an affray broke out 
inthe Sabanpura Mohulla in Amraoti town 
in the course of which one Sheikhji died as 
the result ofa fractured skull. The affray 
was between two parties of Muhammadans, 
one consisting of local people, and the 
other the accused in this case of people 
known as gotewalas, that is to say, lace 
mercnants, who hailed from Rohtak in the 
Punjab and have settled in Amraoti. As 
the result of this affray nine people were 
placed before the Additional Sessions Judge, 
Amraoti, on a charge of rioting under 
s. 147, and three cf them under s. 304 of 
the Indian Penal Code for having caused 
the death of Sheikhji. The cases were tried 
together, that against the three accused Haji 
Fateh Mohammad, Umardin and Zahir 
under s. 304 being tried by jury, and the 
case under s. 147 against these three 
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together with Ashiq, Muhammad Ali, Hashim 
Ali, Karam Ilahi, Muhammad Ashagar and 
Ishaq being tried by assessors. In the riot 
case, disagreeing with the assessors, the 
learned Additional Sessions Judge convicted 
all the accused except Ishaq, who was held 
to have established an alibi, and sentenced 
them to six months’ rigorous imprisonment 
and a fine of Rs. 50 each. In the jury case 
the jury acquitted Haji Fateh Muhammad 
entirely, and also found that Umardin and 
Zahir were not guilty of an offence under 
g. 304 but were guilty ofan offence under 
s. 804-A of the Indian Penal Code. The learned 
Additional Sessions Judge, has declined to 
accept this verdict and has referred the 
case to this Court under the provisions of 
s. 307 of the Criminal Procedure Code, con- 
tending that there should have been verdict 
of guilty under s. 304 in respect of the 
three accused. The eight accused have all 
appealed against their conviction under 
s. 147 and the reference under s. 307 of 
the Criminal Procedure Code has heen 
opposed by the three accused concerned; 
this judgment will govern both the appeal 
and the reference. 

The facts which were alleged on behalf 
of the prosecution and which the learned 
Additional Sessions Judge considers estab- 
lished are that the quarrel arose out of 
petty money-lending transaction between 
one ot the accused, Zahir and one Nasir. 
Some eight months proviously, Zahir had 
lent Nasir a rupee and had been promised 
re-payment within a shorttime. This trifling 
loan was apparently negotiated by 
Rahmatullah (P. W. No. 8) Rahmatullah had 
been dunned for this amount by Nasir on 
several occasions, but pointed out that the 
debt was not his. On the night of Mohurrum 
Rahmatullah met Nasir and took him to 
Zahir who demanded instant payment. 
Nasir said he could not pay and promised 
to pay in a few days. This was not accepted, 
and eventually they proceeded to the house 
of Sheikh Anwar who is related to Nasir, 
and there eight annas was borrowed from 
Sheikh Anwar, being all the money that 
he had, and this was offered but roughly 
refused. ‘hen one Hidayatkhan offered to 
stand surety for the remaining eight annas. 
Zahir thereupon accepted the eight annas 
and left witn a friend, Mahammad Ali, 
who had accompanied him, We may here 
note that the prosecution story is that after 
the first meeting between Zahir and Nasir, 
before they went to Sheikh Anwar's house, 
Rahmatullah went away in another direc- 
tion, and from that [time onwards Zahir 
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was accompanied by Muhammad Ali, but 
while the altercation was going on outside 
Sheikh Anwar’s house Rahmatullah happen- 
ed to be passing that way again along with 
some other friends including Hidayatkhan, 
and they were called to Sheikh Anwar's 
house by Muhammad Ali. Then according 
to the prosecuticn story, which has been 
accepted, Muhammad Ali and Zahir went 
away in the direction of their homes, Nasir 
following them with his bicycle, when he 
was suddenly caught hold of again by 
Muhammad Ali who demanded that the 
remaining eight annas should be at once 
paid. Rahmatullah and Hidayatkhan were 
apparently still witlin hail, and an alter- 
cation took place near the steps of the 
Masjid, when Nasir's brother Ghafur came 
up and, hearing what the trouble was 
about, re-paid the rupee on behalf of his 
brother and took the eight annas, which had 
already been paid, back from Zahir and 
told them to stop abusing each other. 
Nazir and Ghafur then went away while 
Zahir stayed where he was and continued 
to utter abuses against the gotewalas in 
general. One Ibrahim, cousin of Nasir and 
a well known wrestler, took umbrage at this 
and returned the abuse. Then blows were 
exchanged, in the course of which Zahir 
was knocked down and, threatening 
Ibrahim, left the spot and returned with 
all the other accused armed with lathis. 
They then proceeded to assault Ibrahim. 
Kalekhan (P. W. No. 18) went to the rescue, 
but was himself assaulted. Then Sheikhji, 
who is aleader among the local Muham- 
madang, arrived with his cart which he 
unyoked and came to the disputants and 
told them that, as it was Mohurrum, they 
should keep the peace. He was at oncs 
set on by Haji Fateh Muhammad, Umardin 
and Zahir who struck him, Haji Fateh 
Muhammad giving him the last blow over 
the head, as the result of which he fell 
down. At this point a Police man, Ram- 
naresh P. W. No. 20; arrived on the scene 
and, blowing his whistle summoned the 
Police and dispersed the crowd. Ibrahim’s 
assailants were said to be Umardin and 
Zahir, and Kale Khan deposes that he was 
assaulted by three others, namely Karam 
llahi, Hashim Ali and Ashig. No specific 
allegation of assault has been made against 
the remaining two appellants. 

Some of the accused pleaded alibi, but 
only that of Ishaq was accepted. The main 
defence as set out by Zahir is as follows. 
He admits the circumstances of the dispute 
generally up to the time of the incidents 
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outside the house of Sheikh Anwar. He 
admits that Rahmatullah, Ibrahim and 
Hidayatkhan and others were present at 
the time, but states that they told him with 
some vehemence that he should either 
accept eight annas or go to hell; in the 
circumstances he accepted the money and 
went towards the Masjid, the other people 
following him and abusing him all the 
time. Then Ghafur came and paid him 
the rupee, but the other persons resented 
the payment and suggested that the rupee 
should be taken back. He then fled, but 
was followed by the other persons who 
threw him down and overpowered him. 
Sheikhji, he says, came from the direction 
of the Masjid and joined in the assault 
and actually gave him a lathi blow. 

After the incident was over, both sides 
made report to the Police. Sheikhji was 
taken to hospital where he was attended, 
but died two days later, and Zahir and 
Umardin were also admitted to hospital as 
they were bleeding and damaged. Haji 
Fateh Muhammad had only sustained a 
scratch or two and was not detained. The 
defence of Haji Fateh Muhammad is that 
he arrived atthe scene as the proceedings 
were finishing and that he sustained his 
injuries at the hands of the Police who were 
dispersing the crowd. Umardin pleaded 
that he came out of his house, as he heard 
the noise and wasinvolved in the general 
affray, that he attacked no one, but was on 
the contrary beaten himself, and that he 
was practically blind and incapable of 
using a heavy lathi. 

We must observe in the first place that 
the charge to the jury in the case 
under s. 304 has been delivered in a 
manner in which no charge to a 
jury should ever be delivered. It is in 
form and in fact nothing Jess than a 
judgment, and indeed a great part of it 
has been reproduced verbatim in the 
judgment delivered on the following day 
in the riot case. The Judge has not 
made any attempt to explain any law to 
the jury except on the point of private 
defence, and he has given no explanation 
of what constitutes an offence under s 304 
of the Indian Penal (ode or what con- 
stitutes an offence under s. 325 of the 
Code. He has summed up the evidence, 
as we have already stated, in the manner 
of a judgment and throughout has given 
his conclusions and his opinions as de- 
finite facts. At the very end of the 
charge he has rendered lip-service to the 
duties which have been enjoined on him 
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by stating: 


“I may warn you that you are in no case bound 
by my opinion which you may find expressed in- 
summing up the case. You have to judge ib 
yourself, and you must decide and come to your 
own. conclusion,” 

The whole charge is vitiated by a strong 
bias in favour of the prosecution and a 
strong bias against the defence. The 
defence evidence has been summed up in 
the phrase: “It is difficult to believe if 
they (i. e. the defence witnesses) at all 
help the defence.” He does not leave it 
to the jury to consider whether they should 
believe the defence evidence or no. Oon- 
cerning one witness he states that he is 
not worthy of the credit which he claims 
and tnat it was impossible to be’ieve that 
he was there. For another defence witness 
he says that ashe comes from the United 
Provinces, Le is extending his sympathies 
to the accused who come from the Punjab. 
He states that the direct contradictions, 
without specifying what they are in the 
case of three other witnesses aie enough 
to show that they are got up witnesses, 
and another witness, he says, has been 
called simply to humour the go‘ewalae. 
In respect of the principal prosecution 
witnesses, while dealing with facts which 
had been elicited from them in cross- 
examination, which the jury might or might 
not have considered as damaging to their 
credit, he says that these facts should not 
be allowed to override the value of their 
testimony. In fact in respect of one wit- 
ness he says: 

“Her petty dispute of two pice about the bhajias 
taken by Haji's cousin Ghulam Nabi, and her 
general dislike for the gotewalas should not wipe 
out her presence at the time of the assault on 
Sheikhji.” 

It was certainly a matter for the jury 
to consider whether, in the circumstances, 
her evidence was to be accepted or no. 
A similar comment is appropriate to the 
remark: 

“The victim had fallen down just at the doors 
of Sheikh Budhan whose evidence should not be 
ignored simply because one of his title deeds 


about the purchase of a house has been withheld 
by Haji and others.” : 


On many occasions he has stated as 
definite facts incidents to which the pro- 
secution witnesses had deposed for in- 
stance, he has stated that the part played 
by Sheikhji was most innocent and that 
he appeared as a peace-maker, but was 
‘very unhospitably” treated by his assail- 
ants. He has not put to the jury evi- 
dence led by the defence that Sheikhji 
was an active participant in the assault. 
In another part of the charge he is so 
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emphatic in accepting the prosecution evi- 
dence as an established fact that he 
says: 

“Assuming 
was overpowered by 
tion is as to what 
circumstances.” y , 

A remark of this kind does not leave 
it open for the jury tofindas a fact that 
Zahir might have been overpowered. 


for the sake of argument that Zahir 
Ibrahim and others, the ques- 
he should have done under the 


An examination of the evidence which, 
in spite of the length of the charge, has 
not, where it has been disputed, been 
submitted to the jury in any detail, 
is sufficiently 
dubious to entitle the jury to have reached 
the decision they did, and we are unable 
to agree that their decision is perverse. 
The learned Judge has referred to trifling 
discrepancies in the prosecution story 
which need not discredit their testimony, 
although he hes al'owed no such latitude 
to the defence. It may be a matter for 
suspicion that in a melee in which the 
Judge allows that minor discrepancies 
may occur in its description, the prin- 
cipal witnesses -are agreed down to the 
various details of the actual assault on 
Sheikhji and in giving the order in which 
the blows were struck and where they 
fell. The jury also might very properly 
have been suspicious of the evidence of 
Rahmatullah who, after describing how, 
before Zahir ran away and fetched his fel- 
lows armed with lathis to assault Ibrahim, 
Ibrahim tripped him up and knocked Zahir's 
head against a well admits that this the 
frst time he has referred to the incident 
and did not inform the Police about this 
nor give evidence to that effect in the 
Court of the Committing Magistrate. It 
might also be a matter for suspicion that 
Rahmatullah ard his friends accidentally 
appeared on the scene, after having 
left Zahir and Nasir with Muhammad 
Ali after the original dispute, and they 
may well have considered that the ac- 
cused’s story that they were dogged by 
Muhammad Ali and hie friends all through 
is the more acceptable. The evidence of 
Kalekhan (P. W. No. 18) an important 
witness for the prosecution, has been 
mentioned only to say that he gave a 
recital of his own adventures and suffer- 
ings. Hisevidence deserved more criticism 
than this. The witness was most reluctant 
to relate that there had heen a scuffle 
between Zahir and Ibrahim before the 
principal assault commenced. He denied 
that there had been any pushing between 
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Ibrahim and Zahir in his presence, then 
stated that his statement to this efiect 
was incorrect and that (brahim had caught 
hold of Zahir with both his handg and 
wanted to throw him down, and that 
Zahir fell down and then ran away. He 
admitted that Zehir had fallen against a 
wall. He definitely contradicts the other 
Witnesses, however, in stating that while 
this was happening the other accused 
were already coming from their houses and 
proceeding towards the spot, whereas 
Rahmatullah and his friends say that 
Zahir went to fetch them and that there 
was an appreciable interval between this 
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with lathis. This is not a minor discre- 
pancy such as the question whether 
Muhammad Ali accompanied him to fetch 
the assailants is, but a very definite con- 
tradiction going to the rcot of the prc- 
secution story. This point is not cffered 
to the jury at all. Again we can see no 
reason why the evidence of Dr. Dave 
(L. W. No. 8) should have been minimized 
and discredited. He has depcsed that he 
had been treating Umardin for a disease 
of the ejes and for genėral debility and 
that at a distance of 15 feet Umardin 
could make out the form of a man and 
could tell whether he was standing or 
sitting. When this man came for treatment, 
he had to grope his way into the witness's 
surgery, and, urless this witness's evi- 
dence is to be disbelieved from beginning 
to end, it certainly suppcrts Umardin's 
defence that a man who is practically 
blind would be unable to lead the charge 
in an assault with lathis and deal the 
first blow on Ibrahim, as all the wit- 
nesses have deposed, and subsequently 
to attack Sheikhji at a word of command. 
There is also the circumstance, not 
referred to in the charge that not one of 
the prosecution witnesses accounts for the 
injuries sustained by Zahir and Umardin 
Had this case come befiere us an appeal 
by the accused against the verdict of the 
july, these very serious defects in the 
charge should no doubt have been the 
foundation of the appeal, and correctly so, 
As it is, they form a very substantial 
answer to the reference that the decision 
of the jury was perverse. 

An unusual situation arises from the 
fact that the jury have considered that 
Umardin and Zahir are guilty of some 
ofience, although they are not guilty of 
an offence under s. 304. e tinding of 
the jury that they were guilty of an 
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offence under s. 304-A is patently absurd, 
and no attempt was made to elicit from 
the jury, although questions were asked 
of the foreman on other matters whether 
they were aware of the meaning of 
s. 3C4-A. No doubt it was unnecessary 
for the learned Judge to-explain to them 
in the course of his charge of what an 
offence under s. 3v4-A consisted, as he 
could nct have imagined that such a 
verdict would be returned, but it was 
certainly his duty to ask them what they 
meant. It is just conceivable that they 
might have meant that the accused were 
guilty of an offence under s. 325 of the 
Indian Penal Code, regarding s. 304A 
(from its numbering) as being something 
less than s. 301 but we are unable to come 
to any conclusion on the matter, as the 
Judge neglected to point out the ingredi- 
ents of an offence under s. 304 or of the 
lesser offences for which punishment is 
piovided in ss. 325 and 323 of the Code. 
The Judge considers the verdict perverse, 
as the evidence on which they have found 
the two accused to be guilty of some 
offence is the same evidence on which 
they have acquitted Haji Fateh Muhammad. 
[The question put to the jury after their 
verdict, and their answers thereto, were 
given and the judgment proceeded. | 

It is clear that the jury disbelieved the 
prosecution witnesses, as they certainly 
had grounds for doing as we have already 
shown, and the only 1eason why they 
considered that Umardin and Zahir were 
guilty of some offence, unspecified, is that 
these two had themselves received injuries 
and were bleeding. This completely nega= 
tives the argument by the Judge in his 
reference that the evidence accepted in 
respect of two of them should have been 
accepted as against the third, and on the 
failure to elucidate from the jury of what 
oflence they did actually believe Umardin 
and Zahir to have been guilty, we can- 
not assume that the jury intended to imply 
more than that ihese two persons had 
taken partin the affray. Their guilt, then, 
if any, would Lave to be determined by 
the consideration of the question who 
began the aftray, and an examination of the 
evidence leaves this question in very con- 
siderable doubt. The evidence of the pro- 
secution witnesses, which as we have seen, 
is not above suspicion and which the jury 
have declined to accept, is that Zahir 
uttered some foul abuses which Ibrahim’ 
returned and that the two then closed 
with each other. The opinion of the jury 
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would seem to indicate that they believed 
Ibrahim’s party to be the assailants. The 
finding of the jury ihat Umardin and 
Zahir were guilty of an offence punishable 
under s. 304A is so patently wrong 
that we cannot believe that it is 
a finding which they meant to give; 
and as no attempt was made to question 
them as to what they meant, we cannot 
accept the conclusion that they found these 
two persons guilty of any offence under 
the Indian Penal Code. They must, then, 
be acquitted. 

In the circumstances it appears io us 
impossible to uphold the conviction of any 
of the accused in respect of the offence 
of riting, or of being members of an 
unlawful assembly. In respect of the 
accused whois acquitted as he had esta- 
blished his alibi (and wtose presence was 
definitely sworn to by the prosecution wit- 
nesses), and in respect of Muhammad Ali 
and Muhammad Asghar there is nv allega- 
tion of any blows having been struck by 
any of them; and the evidence on which 
they have been convicted is that they 
formed part of a bodyguard preventing 
any approach with the objectof rescuing 
Sheikhji from three people who were said 
to be assaulting him. The evidence against 
Karam Ilahi, Hashim Ali and Ashiq de 
pends on ihe testimoney of Kalekhan 
who says that these accused assaulted 
him. We consider him a discredited wit- 
ness. The testimony on which the three 
alleged principals Zahir, Umardin and 
Haji Fateh Muhammad have been 
convicted is testimony which has been 
rejected by the jury, and as we 
have declined to consider the verdict of 

“the jury to be perverse, it would be, in 
our opinion, setting aside the question of 
further examination of the evidence un- 
just to uphold the conviction by a Judge 
whose charge to the jury we have severely 
criticized. The reference under s. 307 of 
the Criminal Procedure Code is accordingly 
rejected and the appeal in respect of the 
offences under s. 147 of the Indian Penal 
Code succeeds. All the accused will be 
released forthwith. 


N. Appeal succeeds. 
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LAHORE HIGH COURT. 
Criminal Appeal No. 805 of 1936 
November 5, 1936 
CoLDsTREAM AND BHIDE, JJ. 
IBRAHIM AND ANOTHER ——APPELLANTS 
versus 
EMPEROR—Opposire Party 

Criminal trial—Confession—Retracted confession 
also induced—Whether inadmissible merely on this 
ground—Extra-judicial confession—Admissibility. 

A confession cannot be held inadmissible merely 
because jit has been retracted or because of allega- 
tions as to its having been induced, in the absence 
of evidence to support them. Partap Singh v. Bm- 
peror (2), relied on. 

Held, that excepting the statement of the accused 
as to the place of the offence which has led to some 
discovery, the extra-judicial confession of the accus- 
ed to the Magistrate must be wholly excluded. 
Nazir Ahmad v. Emperor a), applied. | 

Or. A from the order of the Session Judge, 
Karnal Division, dated June 17, 1935. 

Messrs. M. L. Sethi, M. Parkash Chandra 
and J G. Sethi, for the Appellants. 

Dr. Sawhney, for the Orown. 


Coldstream, J.—On the morning of 
February 2, 1936, the body of a boy about 
15 tol? yearsold was found in a sack 
near the Dhobiwala pond at Sonepat. The 
boy's throat had been cut. The body was 
identified as that of Rafik alias Phika by 
his mother Musammat Hafizan who at once 
aceused Machhu (alias Ibrahim), a butcher 
of the town with whom the boy had been 
associating, as the murderer. The Assistant 
Sub-Inspector of Police who had gone to 
the spot when the discovery of the body 
was reported, proceeded towards Machhu's 
baithak in the town but before his party 
reached it, they met Machhu. On being 
questioned Machhu’s demeanour was so 
suspicious that the Assistant Sub-Inspector 
arrested him forthwith. The door of 
Machhu’s baithak was found chained from 
inside. Ib wasopened by a boy Fakhr-ud- 
Din alias Fakhru (aged about 16 or 17) 
a distant relation of Machhu, who lived 
with Machhu. Fakhr-ud-Din's jacket and 
loin cloth had stains of blood on them. 
Blood was also found on a heapof gram 
chaff in thebaithak and ona board lying 
on the heap. A tassel which appeared to 
belong to the fez hat found with the 
corpse inthe sack was also discovered. 
Fakhr-ud-Din was interrogated and point- 
ed outa place in the baithak where the 
floor had been recently spread with earth 
and sand. Below this sand and earth the 
ground was blood stained. Machhu then 
dug up a bloodstained butcher's knife from 
below the heap of chaff. The Assistant 
Superintendent of Police had noticed tha 


- 746 


track of a bicycle leading from the metal- 
led road to the place where the corpse 
was found. A bicycle was found in the 
baithak. 

Examination of the corpse by an Assist- 
ant Surgeon showed that Rafik's throat 
had been cut across from ear to ear, and 
down tothe spine. The wound was full 
of gram chaff. There were four other 
incised wounds on and near the neck and a 
number of cuts on the hands. In the Assist- 
ant Surgeon's opinion the injuries might 
have been inflicted at any time between 
about 2 p. M. on January3l, and the same 
time on February 2. Machhu was also 
examined by the Assistant Surgeon who 
found small lacerations on bis penis con- 
sistent with his having committed sodomy 
within a “day or so.” Machhu and Fakhru 
were tried by the Sessions Judge of Rvhiak 
for the murder of Rafik. Besides proving 
the facts I have set forth above, the 
prosecution called evidence to prove that 
Machhu had onthe February 12, dug up 
from a grave-yard clothes belonging to 
him which were bloodstained that Rafik’s 
loin cloth had remains of semen on it and 
that Fakhru had confessed his unwilling 
participation with Machhu in the murder 
of Rafik whichhe said was committed in 
the baithak. The confession had been duly 
recorded by a First Class Magistrate, 
P. W. No. 18. A tailor, Badr-ud-Din, 
P. W. No. 6, gave evidence that Machhu and 
Rafik used to associate at his shop and 
that Machhu had suspected Badr-ud-Din 
of intimacy with the boy and had threatened 
to kill him. Machhu had sent Badr-ud-Din 
a warning message through Siti, P. W. 
No. 17, to keep away from Rafik Uafizan, 
P. W. No. 8, Kafik’s mother, deposed that 
a fcrtnight before her son was killed he 
had spent the night away from his home 
and had returned with the mark of a bite 
on his cheek. On being questioned Rafik 
had accused Machhu of sodomy. Jan Moham- 
mad, P. W.No. 7, who is married to the 
sister of Rafik’s father (Rafik's father 
works and lives in Saharanpur) and is 
related to the appellant was told of this. 
He took Machhu totask and Machhu asked 
to be forgiven. 

On February 1, so further evidence 
discloses, Machhu in the presence of Fakhru 
had askea his friend Abdul Rahim, 
pr, W. No. 2, to follow Rafik to the railway 
station, where Kafik used to work as an out- 
side coolie, and bring him back to Machhu. 
This was some time after 11-30 a. Mm. 
Abdul Rahim met Rafik near the station 
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and brought him back to Machhu's baithak 
Abdul Rahim then left the baithak at 
Machhu's request. He and Rafik had been 
seen going towards the baithak by Chandgi 
P.W. No.3 and Amir-ud-Din P. W. No. 4. 
Fakhra was present in Machhu's house at 
that time. Machhu left Sonepat for 
Karnal by a train which left Sonepat 
at 3 o'clock the same afternoon, and he 
returned home at 10-30 p.m. (P. W, No. 2 
and Hashmat ali, P. W. No. 12). Gokal 
P.W. No. 5, a cartman, alleged that at 
3°30 4. M.he had seen Machhu pushing a 
bicycle with a load in a gunny bag on the 
handle bar towards the place where the 
body was found. Both the appellants 
denied their guilt. Machhu declared that 
the baithak where the murder was alleged 
to have been committed was not his pro- 
perty, and denied that he had been im- 
properly intimate with Rafik who, he said 
washis nephew but did not live with him. 
He had been falsely incriminated by his 
enemies jncluding the Honorary Magistrate 
Rishi Parkash who had witnessed the search 
of the baithak and the recovery of Machhu's 
clothes. Fakhru declared that his con- 
fession had been made under Police pres- 
sure. He could not explain why he had 
been implicated. Five witnesses were 
produced. The first was Shabrati, Fakhru's 
father, who deposed that he had heard his 
son's cries in the thana while he was 
being tortured and had been advised by ~ 
the Assistant Sub-Inspector to make 
Fakhru confess. The second gave evidence 
of no consequence. The third said he had 
seen Fakhru at the railway station at 
3 P.M. on February 2.. The remain- 
ing two were brothers of Machhu who 
asserted that the baithak said to be 
Machhu's was theirs and not his. One of 
them claimed to be the owner of the blood- 
stained knife. . 
The four assessors unanimously found 
both the appellants guilty. Two held that 
Fakhru had not acted deliberately. They 
all belived that his confession was wholly 
true. The learned Sessions Judge rejected 
the evidence of Fakhru’s confession hold- 
ing that it had beea induced by the 
conduct of the Assistant Sub-Inspector. 
As against Machhu he found the confession 
would, in any case, have been inadmissible 
as it tended to exculpate Fakhru himself. 
He also rejected the evidence of the cart- 
man Gokal. Finding the guilt of both ap- 
pellants established by the rest of the 
evidence, he convicted them under s. 302, 
Indian Penal Oode, and sentenced Machhu 
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to death and Fakhru to transportation for 
life. Before us Gounsel for the appellants 
concedes that the evidence leaves no reason- 
able doubt that Rafik was murdered in 
- -the baithak where Fakhru was arrested on 
- February 2, He contends that this 
- baithak is not proved to belong to Machhu 
‘whose brothers-claim it as their property, 
that there is no admissible evidence prov- 
‘ing at what exact time the murder was 
committed, while the probability is that 
it was committed at night when the sur- 
rounding streets would not be full of 
passers-by, that the bloodstained knife is 
not satisfactorily proved to be Machhu’s and 
that the telated recovery of Machhu's 
blood-stained clothes is obviously a piece 
of padding.- For Fakhru it is argued that 
-the admissible eviuence does not connect 
him necessarily with the murder. 

I deal tirst with the appeal of Machhu. 
Apart from the natural resentment of Ratik’s 
mother at Muchhu's treatment of him, there 
is no evidence of previous enmity on her 
part towards Machhu. That Rafik was 
Machhu’s catamite is clear from the evi-. 
dence. I see no good reason to reject the 
evidence of Badr-ud-Din, P. W. No. 6 that 
Machhu was jeslous of him and had 
threatened to kill both Badr-uD-din and 
Ratik. It is proved that Rafik was brought 
to Machhu’s baithak shortly before mid-day 
on February 1, by Abdul Rahim, P. W. 
No. 2 He was not seen alive again. He 
was killed in the baithak. There is ample 
evidence that the baithak was occupied by 
Machhu as his residence and none of any 
motive on the part of any person other than 
Machhu to do the boy harm. I disbelieve 
the evidence of Bashir, D. W. No. 3, and 
of Ismail, D. W. No. 4 and Allah 
Razi D. W. No 5, Machhu'’s brother 
that the baithak and the knife were not 
Machhu’s. The knife which Machhu dug 
up is proved to have belonged tohim. I 
have no doubt that the evidence on this 
point is genuine. The knife is of a 
peculiar shape and bears marks made by 
the maker, P. W. No. 15. A bicycle 
track led from the high road to the place 
where the body was found. These were 
noticed when the body was found by the 
Police and a bicycle was recovered from 
baithak. The fact that Machhu went to 
Karnal on the afternoon of the Ist does 
not, in my opinion, throw doubt upon the 
prosecution case. Had the murder been done, 
at night there would have been noneed to 
put the body in the heap of gram chaff as 
‘it was certainly placed. The medical 
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evidence proves that Rafik had eaten a 
Teal a few houre before his death. I 
find that all this evidence leaves no reason- 
able doubt of Machhu's guilt. His erime 
was brutal and I would dismiss his appeal 
and contirm the sentence of death. 

Against Fakhru, apart from his duly 
recorded but retracted confession, there is 
the evidence that he lived with Machhu, 
that he was present in the baithak when 
Abdul Rahim brought Rafik there on 
February 1,and when the Police arrived 
next morning, that he pointed out a place 
where the actual murder had been committ- 
ed and where the blood-stained ground had 
been covered with sand and clay, and that 
when arrested his clothes had human blood 
upon them. Excepting his statement as to 
the place ofthe murder which led to the 
discovery of blood uponthis ground at the 
place pointed out, his extra-judicial confes- 
sion to the Magistrate, Panait Rishi Parkash, 
P. W. No. 11, must be wholly excluded in 
view of the Privy Council rulingin Nazir 
Ahmad v. Emperor (1), 

I have already mentioned that the learned 
Sessions Judge has held Fakhru's retracted 
confession inadmissible against Fakhm 
himself as well as against Machhu. His 
decision that it was induced by the Police 
is strongly attacked by the learned Counsel 
for the Crown who contends that it is 
based on no evidence but has been arrived 
at on mere conjecture and surmise. That 
the confession was made in the hope of 
pardun may be assumed. That it was ex 
torted by the Police as Fakhrn himself 
states is not supported by any evidence 
except that of his father which the learned 
Judge has not acted upon. The case was 
one ofa race for pardon, a fact which, I 
have no doubt, explains Machhu's belated 
recovery of his blood-stained clothes many 
days after the investigationhad begun and 
after the Police had found strong evidence 
against him. Buta confession cannot be 
held inadmissible merely because it has 
been retracted or because of allegations as 
to its having been induced in the absence 
of evidence to support them: see Partap 
Singh v. Emperor (2). The learned Judge 
has concluded that Fakhru's confession 


(1) A I R 1936 PC 253; 163 Ind. Cas, 881; (1936) 
Or, Cas. 752; 37 Or. L J 897: 63 I A 372; 17 Leh. 629; 
38 Bom. L R 987; (1936) O W N 505; (1936) M W N 
145; 1936 O L R 437 (2); 1936 A. L R 747: 9 RPCO 57; 
(1936) A L J 895;40 OW N 1221; 17 PLT 594; 71 
MLJ 476; 45 LW 583; 19N. L.J 2l4; 64 O LJ 445 


(P. 0). 
(2) 6 Lah. 415; 93 Ind, Oas. 978; A I R1925 Lah. 
605; 27 Or. L J 14, 
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was induced by the Assistant Sub-Inspec- 
tor because there was a delay of thirteex 
days in recording it while correspondence 
was being carried on with superior officers 
as to theadvisability of granting him a 
pardon and that when the proposal to make 
him an approver was dropped, the Assistant 
Sub-Inspector did not inform him of this 
fact. But the Assistant Sub-Inspectorhas 
denied that he ever told Fakhru that he 
would endeavour to obtain a pardon for him 
and the only evidence thatthe confession 
was improperly induced is that of Fakhru’s 
father Shabrati, D. W. No. 1, whose 
statement that he heard his son crying 
out because he was being beaten inside 
the thana on the afternoon of February 
2, is certainly untrue. The Assistant sub- 
Inspector has denied that Shabrati saw 
him that day or that any relative of Fakhru 
interceded for the young man or asked 
the Assistant Sub-Inspector to stop beating 
him. There is always delay in arranging 
for a pardon. In-this case the accused had 
already, immediately after his arrest, 
pointed out the spot wnere the murder had 
been done and I see nothing to suggest his 
story was a tutored one invented at a late 
stage of the investigation. He was duly 
informed by the Magistrate when his 
confession was recorded that it could be used 
against him. My conclusion is that this 
confession has been illegally excluded. Ib 
appears to bea true statement and 1 accept 
it as such. 

That Fakhru was present and close to 
Rafik when Rafik was killed is clearly 
proved by the admissible evidence indepen- 
dently of the retracted confession. “Tine 
confession proves that he helped Machhu 
to kill Ratik. It is more than likely that 
Machhu who was, it seems, a notorious bad 
character was able to intimidate the 
young man and that Fakhru was in fear 
of his own death whenhe gave his help. 
The prosecution have not proved any motive 
which might have prompted Fakhru inde- 
pendently. : But if we accept it as a whole, 
as we must in this case, it does not show 
that Fakhru aided Machbu in the murder 
in pursuance of any common intention. 
His story. was that when Faknru had failed to 
make Rafik respond to his admonition 
Machhu put his hand on Rafik’s mouth 
and threw him on the ground. Fakbru 
wanted to run away but Machhu told 
him ‘to hold Ratik’s legs which Fakhru did 
in terror not knowing what was going to 
happen. Then Machhu whipped out his 
knife and killed Rafik, Fakhru said: “Uncle, 
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what have you done” but was threatened 
With instant death by Machhu who showed 
him his knife. So he helped Machhu 
to clean the baithak and place the body in 
the chaff. Later on he told Rafik’s mother 
that Rafik had not come to this baithak 
and in the middle of the night he helped 
Machhu to put the body in a sack and 
place it on his bicycle. He was not then 
in fear of harm so far as his confession 
goes to show and it is clear that he is 
punishable under s. 201, Indian Penal 
Jode. I would accordingly accept his appeal 
and altering his conviction to one under 
8. 201, Indian Penal Code, sentence him to 
five years’ rigorous imprisonment. 

Bhide, J.— I agree. 


N Appeal acceptd. 


NAGPUR HIGH COURT 
Oriminal Appeal No. 64 of 1936 
May 19,1936 . 

GRURR AND Boss, JJ. 
MANGTA—AppELtantT 
versus 
EMPEROR—RESPUNDENT 

Penal Code (Act XLV of 1860), ss. 34, 304 (2), 
111, 1l4—Common intention—Blows resulting in 
death—Offence—Proper section applicable—Applica- 
bility of ss. 34 and ll4—Liability for acts of others 
— Intention to do certain act~Act done different— 
Woman carried away by her husband—Her father 
and brothers going out with lathis to fetch her by 
overcoming opposition, if any—Fight invited by 
abusing husband's brother who dying as result of 
ki rece ag Rigi of self-defence—Ojffence com- 
mitted. 

The doing to death of one person at the hands of 
several by blows or stabs, under circumstances in 
which it can never be known which blow or blade 
actually extinguished life, if indeed one only pro- 
duced that result, is common in criminal experience 
and the impossibility of doing justice, if the crime 
in such cases isthe crime of attempted murder 
only, has been generally felt. There is an equal 
impossibility of doing justice if the offence is always 
reduced to either simple or grievous hurt; there is 
no doubt about the law, and the difficulty lies in 
determining the extent to which the common in- 
tention and the common contemplation of the gravest 
consequences may have gone. The question, there- 
fore, always resolves itself into one of fact. To over- 
come these difficuities and obviate a failure of jus- 
tice in suchcases the law has spread its net wide, 
A number of provisions have been enacted, and 
though some of them may, to a certain extent, over- 
lap, they have been designed to prevent loopholes 
of escape to guilty persons, One of these provi- 
sions is s. 34 of the Penal Oode. It applies when 
there is a common intention to commit a certain act, 
and when that is clear, there is no difficulty. [p. 
750, col. 2] 

When, therefore, a number of persons are engaged 
in the commission of something criminal, all acting 
in furtherance of acommon intention, each is of 
course punishable for what he has done as if he had 
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done it by himself, But his liability does not end 
there, for he is liable not only for the acts he him- 
self does but also for those which he thereby facili- 
tates, provided of cvurse they aie done in pursuance 
‘of the common intention. 

There may be cases where, the common intention 
is to do one actand then a different act ıs done, 
When thisis so, and there has been prior abetment, 
each abettor is liable as an abettor for the crime 
actually committed, provided the conditions specifi- 
ed in s. 111 have been fulfilled. That of course 
applies when the abettor is not actually present at 
the crime, But when heisthere, s. 114 comes into 
operation and makes him liable for the crime for 
which he would have been punishable “as an abet- 
tor” if he had not been there in offences of this 
nature each person is liable for all crimes committed 
in furtherance of the common intention, Whatthat 
intention was and whether each accused shared it 
are questions of fact which must be determined 
afresh in each case, with reference to the circum- 
stances which exist there, and not with reference 
to what other Judges have decided in other cases 
on other facts. When, however, offences are com- 
mitted which travel beyond the common intention, 


then each is still liable for these other offences, 
provided there has been prior abetment and prou- 
vided he would have been liable as an abettor 


under 8. 111, if he had not been present. Barendra 
Kumar Ghosh v. Emperor (1), followed. |p. 751, col. 
2. 

Husband took away his wife 
fathers house. Her father and brothers set 
out with a determination to take the law into 
their own hands, and armed themselves with iron 
bound lathis. They obviously anticipated opposi- 
tion from the husband and his family, and were 
prepared to overcome it by force. When they ac- 
tually met one.of his brothers, they deliberately 
courted a fight by a shower of abuse. The result 
of this ight was that the brother of the husband 
got his skull fractured and died : 

Held, that the accused could not claim the right 
of private defence simply because they were attack- 
ed first. The woman was with her husband, and 
there being no suggestion that she was in any 
danger of suffering bodily injury at his hands, 
there was, therefore ample time to have recourse 
to the protection cf the public authorities ; 

Held, also, that the one or ones who actually bit 
the deceased over the head and fractured his skull 
would be guilty of murder, Butas it was not possible 
todetermine who they were, all three must be treated 
alike, and puniehed in accordance with the provisions 
of law which have been designed to meet such 
caseg There could be no doubt that there must have 
been a previous conspiracy and that the accused 
should not be convicted on the charge of murder 
under s. 402, but convicted under s. 304- (2) read 
with ss. 111 and ll4; 

Held, further, that as regards the sentence, there 
was this much to be said in mitigation that the 
woman did not want to return to her husband, and 
was taken buck by foice, 1t was true the force used 
did not appear to have been more than was neces- 
sary to get her home and the husband was 
legally justified in employing it., But men could be 
forgiven for rebelling against a law of this kind 
which reduces a woman tothe position of a chat- 
tel, and circumscribes her right tothe command 
of herown body. Jt did not mean that they could bs 
excused altogether, fur the law must be obeyed 
above all else, but this circumstance could be taken 
into consideration. There wes also the fact that 
the accused were attacked first, and attacked with 


by force from her 
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considerable vehemence. A sentence of seven years’ 
rigorous imprisonment in the case of each accused 
will meet the ends of iustice here, 

Per Gruer, J.—The illustrations to s. 111, Penal 
Code, show that it contemplates cases not only 
where a different act is done but also where a 
different person is attacked in pursuance ofthe con- 
spiracy. 

Mr. W. R. Puranik, for the Crown. 

Bose, J.—The appellants Mangta, 
Chinta and Kholbahara, have been con- 
victed under s. 302 of 1934 for the murder 
of Sukhlal, and sentenced to transporta- 
ticn for life. . 

There can be little doubt that Mangta . 
and Kholbahara took part in the assault. 
Both have injuries on their persons, and 
both admit they were there. In his grounds 
of appeal Mangta says Sukhlal beat him 
and so he beat him also. Thisis perhaps 
a reiteration of his original plea that he 
acted in self-defence. In any case, as he 
is not represented by Counsel, it is per- 
haps only fair to construe this ground of 
appeal in the light of his previous plea, 
Kholbahara also admits his presence, but 
says he was beaten into unconsciouness, 
and so does not know what happened. 

There are two eye-witnesses, Rajaram 
(P. W. No, 1) and Firatua (P. W. No. 2). 
Both implicate all the three accused. The 
trouble arose over a woman, Musammat 
Nanhebsi. She is the daughter of Mangta, 
and sister of Chinta and Knholbahara. She 
married Sheoram (P. W. No. 5),. who is a 
brcther of the deceased Sukhlal. They quar- 
relled, and Nanhe went back to her 
father, Mangta. A couple of days later 
her husband met her in the street, caught 
hold of Ler hair, and dragged. her back to 
his house. Nanhi’s younger sister, Kal- 
katin, who was with her at the time, went 
home crying, and told the accused what had 
happened. Tnis annoyed them. So they 
picked up lathies, and went in search of 
Sheoram, uttering abusive epithets against 
him as they went along. 


On the way they met Rajaram (P. W. 
No. 1). He asked them what was wrong, 
and on being told, advised them to go 
back and bring the matter before’ a 
panchayat. He explained that after all 
Sheoram had taken his own wife home. The 
accused took no notice of this advice, and 
went on. Unfortunately they ran into 
Sheoram's brother, Sukhlal, almost imme- 
diately after. An altercation ensued, and 
words soon led to blows. Sukhlal attack- 
ed them first, and then they retaliated. In 
this scuffle iholbahara received two in- 
juries on the head, and Mangta one on 
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his wrist. Sukhlal received two blows over 
the head which fractured his skull, and 
one on his left elbow. The only other 
injuries on his person are a small abrasion 
and scratch which were probably caused 
when he fell down. He died as a result of the 
blows on the head. 

Both the eye-witnesses, Rajaram iP. W. 
No. 1) and Firtua (P. W. No. 2) are agreed 
that all three took part in the assault, 
apd are also agreed that it is impossib e 
to say which of the three actually caused 
these injuries. There is a third person 
Sheolal (P. W. No. 3) who was also put 
forward as an eye-witness, but as he 
admitted in his cross-examination that he 
was not there, and that he was only re- 
lating what he had been told by others, it 
is not necessary to refer to his evidence. 
But I see no reason why the other two 
should not be believed They are indepen- 
dently witnesses, and seem to have given 
a true account of what they saw. They 
have not exaggerated anything, and even 
as regards the fourth accused, Musammat 
Karmautin who has been acquitted, they 
have merely related what they saw. Her 
action in holding Sukhlal by the waist is 
capable of two interpretations. She either 
intended to save the accused, and so tried 
to pull Sukhial away or she was holding 
him down sothat the other two might 
beat him. She was given the benefit of 
the doubt, and acquitted. But that does 
not detract from the value of the evidence 
of these two witnesses. 

Their story seems a natural one. There 
can be no doubt that all the three accus- 
ed setoat with the intention of rescuing 
Nanhi, and that they were prepared to 
use force. When Sukhlal intervened and 
started to attack Mangta and Kholbahara, 
it was hardly likely that Chinta would 
have held back, especially as the attack on 
Kholbahara was a serious one. Sof think 
the evidence of these two witnesses 
that all three joined in the assault can 

epted. 
Oe S regards the right of private defence, 
I agree withthe learned Sessions Judge 
that it cannot be claimed in this case. The 
three of them set out with a determination 
to take the law into their own hands, and 
armed themselves with iron bound lathies. 
They obviously anticipated opposition from 
“Sheoram and his family, and were 
prepared to overcome it by force. 
When they actually met one of 
the brothers, they deliberately courted a 
‘fight by a shower of abuse. So they can- 
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not claim the right of private defenct 
simply because they were attacked, first 
Nanhi was with her husband, and there 
is no suggestion that she was in any 
danger of suffering bodily injury at his 
hands. There was therefore ample time to 
have recourse to the protection of the public 
authorities. : 

But that does not mean that they are all 
necessarily guilty of murder. Of course the 
one or ones who actually hit Sukhlal over 
the head and fractured his skull would be. 
But asit isnot possible to determine who 
they were, all three must be treated 
alike, and punished in accordance with 
the provisions oflaw which have been de- 
signed to meet such cases. The matter 
has been elaborately discussed by their 
Lordships of the Privy Council in Barendra 
Kumar Ghosh v. Emperor (1). At p. 206* 
they state : 

“The doing to death of one person at the hands 
of several by blows or stabs, under circumstances 
in which it can never be known which blow or 
blade actually extinguished life, if indeed one 
only produced that result, is common in criminal 
experience and the impossibility of doing justice, if 
the crime in such cases is the crime of attempted 
murder only, has been generally felt.” ` 


I may add that feel there is an equal 
impossibility of doing justice if the offence 
is always reduced toeither simple or grievous 
hurt as many rulings bold it ought to be. 
I donot think it is necessary to examine 
them, for as their Lordships of the Judi- 
cial Committee’ observe, there is no doubt 
about the law, and the difficulty lies in 
determining “the extent to which the com- 
mon intention and the common contempla- 
tion of the gravest consequences may have 
gone.” The question therefore always re- 
solves itself into one of fact, and on that 
of course no ruling can ever be a 
safe guide. 

Their Lordships of the Judicial Committee 
point out that to overcome these difficulties 
and obviate a failure of justice in such 
cases, the law has spread its net wide. 
A number of provisions have been 
enacted, and though some of them may, to 
a certain extent, overlap, they have been 
designed to prevent loopholes‘of escape to 
guilty persons. One of these provisions is 
s. 34 of the Indian Penal Code. It applies 
when there is acommon intention to com- 


(1) 52 0197; 85 Ind. Oas. 47; 29 CW N 18l; 
ATR 1925 P Cl; (1925 M WN26;LR6 APO 
1; 26 P LR 50; 27 Bom. LR 148; 6P LT 169; 23 
AL J314; 410 L J 240; 48 M L J 543,10 W 
N 935; 3 Pat. UR1iCr; 26 Or. L J431; 521 A 40 
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mit a certain act, and when that is clear, 
there is nodifficulty. In some cases there 
is another way of arriving at the same 
conclusion, as their Lordships explain. 
Under s. 114 : 

“Whenever any person who, if absent, would be 
liable to be punished as an abettor is present 
when the act or offence for which he would be 
punishable in consequence of the abetment is com- 
mitted, he shall be deemed to commit such offence. 
As their Lordships observe when there has been 
an actual commission of the crime abetted and 
the abettor has been present thereat, his offence 
is not merely the offence of abetment with circum- 
stances of aggravation, but becomes the very 
crime abetted because ‘actual presence plus prior 
abetment can mean nothing else but participation 
and so the presumption raised by 36 114 
brings the case within the ambit of s. 34.” 

When therefore a number of persons 
are engaged in the commission of something 
criminal, all acting in furtherance of a 
common intention, eachis of course pun- 
ishable for-what he has done as if he 
had dcne it by himself. That is obvious, 
and as their Lordships say such a proposi- 
_ tion is not worth enacting : | 

“for if a man has done something criminal in 
itself, he must be punishable for it and none the 
less so that others were doing other criminal acts 
of their own at the same time and in furtherance 
of an intention common to them all.” 


But his liability does not end there, 
for he is liable not only for the acts he 
himself does but also for those which he 
thereby facilitates, provided of course they 
are done in pursuance of the common in- 
tention. The case before the Judicial 
Committee proceeded no further than that 
for on the facts before their Lordships, it 
was not possible to do so. The finding 
there was that all the accused had shared 
the intention to murder, and so all were 
guilty of murder, even those who did 
nothing more than stand outside the door 
in readiness to repel possible assistance tio 
their victim. 


But the liability doesnot necessarily end 
there. There may be cases where, as here, the 


common intention is to do one 
act and then a different act is done. 
When this is so,and there has been 


Prior abetment, each abettor is liable as 
an abettor for the crime actually commit- 
ted, provided the conditions specified in 
s. lll have been fulfilled. That of course 
applies when the abettor is not actually 
present at the crime But when he is there, 
s. 114 comes into operation and makes him 
liable forthe crime for which he would 
have been punishable “as an abettor” if 
he had not been there. As I have said, 
this position did not arise in the case before 
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their Lordships, but they adumbrated its 
possibility at p. 2074, 

“Of course questions arisein such cases ag tothe 
extent to whichthe common intention and the com- 


mon contemplation of the gravest consequences may 
have gone.” 


The portion uuderlined (italicized) by me 
appears to envisage just such a situation, It 
would be illogical to hold otherwise. It is 
difficult to see why a man should be liable 
as an abettor for a more serious crime when 
he isnot present, and not be responsi- 
ble for the crime itself when he is there, 
although he had envisaged its probable 
consequences, and itis done either under 
the influence of the instigation or in pur- 
suance of the conspiracy which constitu- 
A. parallel 18 to be found 
in s. 149 in cases of riot and unlawful 
assembly. Hach member of the assembly 
is liable not only for the acts done in 
furtherance of the common object, but also 
for acts which he knows were likely to be 
commiltled in the prosecution of that 
object. 

The law then reduces itself to this. 
In offences of this nature each person is 
liable for all crimes committed in further- 
ance of the common intention. What that 
intention -was and whether each accused 
shared it are questions of fact which 
must be determined afresh in each case 
with reference to the “circumstances which 
exist there, and not with reference to what 
other Judges have decided in other cases 
on other facts. When, however, offences 
are committed which travel beyond the 
common intention, then each is still liable 
for these other offences, provided there 
has been prior abetment and provided 
he would have been liable as an abettor 
under s. 111, if he had not been present. 


In the present case the object was to 
take Nanhi away from her husband by 
force, and to overcome resistence also by 
force. To this end the accused armed 
themselves with iron-shod lathies, weapons 
which can be, and often are, used with 
lethal effect. Ib is the common experience 
of all villagers thatthe least that can be 
expected in any affray of this nature is 
injuries which will amount to grievous 
hurt. Ihave, therefore, no doubt that the 
accused set out with the intention ofin- 
flicting injuries in the nature of grievous 
hurt. But there is more than that. It is 
also within the knowledge of the ordinary 
Villager that when injuries in the nature of 
grievous hurt are multiplied, death is likely 
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to ensue, and that it often dcesin these 
affrays. They may not realise that the 
actual cause of death is shock, but they 
know of the likelinood of a man losing his 
life by reason of such injuries. They also 
know the danger and likelih-od of one of their 
number losing his head and exceeding 
the common intention either by inflicting 
a succession of heavy blows or by hitting a 
man on a Vital part. Tunis is all the more 
so when, as here, they have reason to ex- 

ct opposition. 

a she circumstances, when the expected 
happens, it is a probable consequence of 
the original conspiracy, and there can be 
no doubt that it is in pursuance of it. That 
being so, every member of the conspiracy 
who was not present at the actual occur- 
rence would he liable unders. 11) as an 
abettor for the more serious crime, and if 
he is present, then he is liable for the 
crime itself, because of s. 114. Ila this 
case the crime is an offence under s. 30! 
aA the present case there can be no 
doubt that there must have been a pre- 
vious conspiracy. The accused knew that 
‘Nanhihad run away from her husband. 
They were told that she had been forcibly 
taken back by him. They deliberately 
picked up lathies aud headed for Sheo- 
ram's house, abusingdnd threatening him 
as they went along, although he was not 
there, and in the end they joined ina con- 
certed attack on his brother who had 
ventured to intervene on his behalf. Such 
a sequence of events is impossible without 
previous concert which amounts in law toa 
conspiracy. Therefore, all the ingredients 
of the law are fulfilled. In my opinion the 
accused should be acquitted of the charge 
of murder under s. 302, and convic.ed 
instead under s. 304 (2) read with ss. ILL 
and 114. ; 

As regards the sentence, _there | is 
this much to be said in mitigation. The 
woman did not want to return to her hus- 
band, and was taken back by force. It is 
true the force used does not appear to have 
been more than was necessary to get her 
home and thatthe husband was legally 
justified in employing it. But men can be 
forgiven for rebelling against a law of 
this kind which reduces a woman to the 
position of a chattel, and circumscribes her 
right tothe command of her own body. 
I donot meanthat they can be excused 
altogether, for the law must be obeyed 
above all else, but this circumstance can be 
taken into consideration. There is also the 
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fact that the accused were attacked tirst 
and attacked with considerable vehemence. 
J think a sentence of seven years’ rigorous 
imprisonment in the case of each accused 
will meet the ends of justice here. 

Gruer, J- I agree. I have consider- 
ed the possibility that Chinta was not 
present at the marpit, but must reject it. 
It is true that his name was not mention- 
edin tne first partof the repurt to the 
Police (Ex. P 1) but it does appear inthe 
latter part. As pointed out by the learned 
Sessions Judge, the report was not made 
by one of the eye-witnesses. The injuries 
On Sukhlal’s body included wounds and 
bruises described as Nos. 15, 16,17 and 19, 
and this indicates that at least four blows 
were given. I believe that Chinta, too, 
joined in the assault. Itis significant that 
three lathis had been hidden in rubbish 
heapsand were pointed out by Musammat 
Karmautin to the Police. Article B, has 
been identitied as Chinta’s lathi by his 
own master, Firtua (P. W. No. 2). 

The premeditated plan of, the three ap- 
pellants was no doubt to commit a serious 
assault on Sheoram with the lathis which 
they carried and a fatal result was apro- 
bable consequence of this. It was also a 
probable consequence that Sheoram’s 
brother should be similarly treated, when 
he was encountered instead of Sheoram and 
opposed the accused. The joint attack 
on Sukhial also justifies the conclusion that 
the concerted plan was tacitly widened so 
as to include him also. 

The illustrations to s. 111, Indian Penal 
Code, show that it contemplates cases not 
only where a different act is done but also 
where a differeut person is attacked in 
pursuance of the conspiracy. 

In accordance with cur. judgments sepa- 
Tately recorded, we acquit the three appel- 
lants Mangta, Chinta and Kholbshara of the 
charges of murder under s. 302, Indian 
Penal Code, but convict them instead under 
s. 304 (2) read with ss. 111 and 114, Indian 
Penal Code, and sentence them to seven 
years’ rigorous imprisonment each. 

D. Conviction altered. .. 
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Where the holder of an impartible estate has an 
absolute right of alienation, an alienee from him 
takes the property as absolute property, i. e., as 
self-acquired property, and not jointly with other 
members of the joint family of which the donor 
himself and others are members. To say that 
where the alienee is a member of the family he 
must hold it only as a member of the joint family 
is really to impose a restriction on the full power 
of alienation, It imposes a disability on the holder 
of the estate and makes it impossible for him 
to pass an absolute estate to a member of the 
family which is inconsistent with his full power of 
alienation. If he hasa full power of alienation, 
the immediate result of the alienation is that the 
alienee gets an absolute property. [p. 757, cols. 1 & 


[Case-law discussed.] 

An impartible estate goes by survivorship to the 
other members of the family only if at the time 
the succession opens it is held as the property of 
the joint family the other members having no right 
of enjoyment nor the right of interdicting aliena- 
tion but the right of maintenance limited only to 
the son of the zamindar: and waiting for the 
chance of succession on the basis of joint family. 
It is true that such chance of succession may not 
properly be described as a mere spes successionis 
for here the chance of succession is the logical 
result of a notional interest in the property. But 
the impartible estate will not go by survivorship 
to another male member if at the time when the 
succession opens it is not held as joint property 
even in the sense described above but is held only 
as separate property of the propositus. Shibaprasad 
Singh v. Prayag Kumari Debi (16) and Gangadhara 
Rama Rao v. Rajah of Pittapur (19), relied on. |p. 
758, col. 2.) 

To hold that acts of affection amount to throwing 
the property into the common stock of the joint 
family is neither logical nor desirable. [p. 709, col. L] 

The making or non-making of an alienation does 
not affect the family status; it merely affects the 
family wealth. If all the property is transferred to 
a stranger the right to succsed exists but there is 
nothing to which to sucseed, The right to mainten- 
ance continues, but there is nothing out of which 
the maintenance can be paid, [p. 763, col. 2.] 
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K. V. Ramachandra Iyer, for the Appel 
lants. | 

The Advocate-General, Messrs S. Sri- 
nivasa Iyenggar, A. Swaminath Ayyar, N. 


Rajagopaia Iyengar, K. R Venkatarama 
Iyer and K. R. R Sastri, for the 
Respondent. 

Ramesam, J.—This is an appeal 


against the decree of the Subordinate 
Judge of Tinnevelly granting the plaintiff 
possession of the properties mentioned in 
the plaint schedules A toC and E and the 
movables mentioned in Sch. I with mesne 


, profits (schedule D) to be ascertained. Seche- 


dule A above mentioned consists of the im- 
partible zamindari of Urkad. One S. Kotti- 
linga Sethurayar was the zamindar of 
Urkad on June 2, 1902, when the first Im- 
partible Estates Act was passed. On 
May 29, 1902, i. e. four days before the 
coming into force of the Impartible Estates 
Act of 1902, he executed a deed of settle- 
ment (Ex. D). At that time he had one 


son K. Kottilinga Sethurayar by his 
deceased first wife, and had married a 
second wife who was enciente. Under the 


deed of settlement (1) he reserved for 
himself the estate for life in the zamin- 
dari, (2) he settled the zamindari abso- 
lutely on the child to be borne by, his 
second wife Thanga Pandichi provided 
the child is born alive and a male, with 
a defeasance clause in case the child 
pre deceased the settlor without a male 
issue, (3) in case a male child was not 
born alive, the property was to be settled 
on Thanga Pandichi absolutely with a 
clause of defeasance, in case she died 
without leaving a male issue, in favour 
of his brother’s son. He makes provision 
fora house worth Rs. 2,000 for his eldest 
son and also provides for his mainten- 
ance atthe rate of Rs. 75 per mensem, for 
his brother's son at the rate of Rs. 125 per 
mensem, for his mother at the rate of Rs. 70 
per mensem, for his step-grandmother at 
the rate of ks. 33-1-3 per mensem and 
for his second wife at the rate of Rs. 70 
per mensem. i i 
The document was executed and regis- 
ka at Mylapore, Madras, where he 
must have gone for legal advice in con- 
nection with the settling of its terms. A 
son was born on August 13, ` 1902, 
Meenakshisundara Vinayage Perumal. After- 
wards the second wife died in 1904 in 
enildbirth, The zamindar married a third 
wife and by her he had a son Ulagalam 
Perumal who was born in June 1906 
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and who is defendant No. lin the suit. 
Meanwhile tue eldest son, K. Kottilinga 
died in 1903. It may be mentioned here 
that the Impartible Estates Bill was pub- 
lished on May 11, 1902, and the zamin- 
dar executed the deed of settlement in 
anticipation of its being passed into an 
Act. After the Act his power of dispo- 
sal over the property was very limited as 
under the Impartibie Estates Act the 
position of a zamindar is analogous to 
that of the manager of a Hindu joint 

. family or that of a Hindu widow. It is 
also agreed on all hands that the motive 
for the execution of the settlement deed 
was that he conceived a dislike for his 
eldest son because he entered into a mar- 
riage against his father’s wishes, The 
zamindar died on January 7, 1907. On 
March 4, 1907, the Court of Wards took 
charge of the estate on behalf of the 
minor Meenakshisundara and also the 
guardianship of both the sons, i e. 
Meenakshisundara and defendant No. 1 
Afterwards in 1923 the estate was handed 
over to Meenakshisundara when he attain- 
ed majority. In July 1929 he died leaving 
his widow Rani Subbulakshmi Nachiar 
who is the present plaintiff. Immediately 
after his death the Collector stated that 
he would recognise defendant No. 1 as 
the heir and referred the plaintiff to a 
regular suit. The present suit was tiled on 
October 1, 1920, to recover possession of 
the zamindari (schedule A) and other con- 
nected properties. Schedule RB relates to 
Devasthanams, charities, katialais and 
other endowments of which the zamindar for 
the time being was the trustee. Schedule 
O relates to jewels, silver vessels and 
other movables. Schedule D relates to 
mesne profis. 

The plaint also contains an allegation 
that some time after Meenakshisundara 
took charge of the estate he and defen- 
dant No. l entered into a partition arrange- 
ment dividing the partible properties 
under which the properties in schedule # fell 
to the share of Meenakshisundara and 
the properties in schedule F to the share of 
defendant No. 1. Accordingly the plain- 
tiff prayed for possession of the properties 
In schedule iS also. Defendant No, 2 who 
is a cousin of B. Kottilinga was implead- 
ed as he was appointed manager by the 
last zamindar under a trust deed. Defen- 
dants Nos. 3 to 11 were tenants under rival 
leases. ‘This portion of the suit has been 
either decided or compromised and we have 
got nothing to do with these defendants 
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in appeal. The plaintiff having got a 
decree as prayed for, defendant No. 1 
tiles this appeal. His contention was that 
even if Meenakshisundara got a vested 
remainder in the zamindavi under the 
deed of settlement (Ex. D) which had 
fallen into possession of the debt cf his 
father, still he took it only as a member 
of the joint family and though for pur- 
poses of enjoyment he was the only 
person competent to enjoy the zamindari 
on account of its impuartible nature 
still for purposes of succession it is joint 
property and the next heir has to be 
chosen on the footing of succession to joint 
family property, 4. es he contended that 
the property descended by survivor- 


ship to defendant No. 1 and not to the 


plaintiff who would Le the heir only if 
the suit property is the separate property 
cf Meenakshisundara. This contention was 
negatived by the Court below and is repeat- 
ed before us. 

The main point in the argument fer 
the appellant as urged by his Advocate 
Mr. Venkatarama Sastri is that though 
when impartible property is alienated to 
a stranger, the stranger takes it free of 
all jointness, i. e, as his separate property, 
still when the alienation is made to a 
member of the family the member takes 
it as joint family property by reason of 
its character prior to alienation. Almost 
at the threshold of this argument we are 
met with this ancmaly, viz. that if Meenak- 
shisundara took the zamindari under the 
settlement as joint property, K. Kotti- 
linga and defendant No. 1 would be memberom 
of the joint family of which Meenakshi- 
sundara would be the head being the 
zamindar, and the others would be en- 
titled to maintenance only, so that if 
Kottilinga survived Meenskshisundara dy- 


-ing without male issue he would be entitl- 


ed to succeed. But thisis the very thing 
which the settlor desired should not 
happen. According to the contention of the 
appellant, the effect ‘of the settlement is 
merely to supersede K.,  Kottilinga 
and to appoint Meenakshisundara as the 
zamindar in his stead and he relies on in- 
stances of such supersession of one branch 
in favour of a junior branch as supporting 
his contention. These instances are ; (1) 
Konammal v. Annadana (1). In that case 
it appears that when L.kshmanappa died 


(1) 51 M 189; 108 Ind. Cas, 354; A I R 1928 P C 68; 
55 T A 114; 27 LW 497;5 O WN 441; 54 MLJ 504; 
470 L J 488; 9 PL T 347, 26 A L J 642; 30 Bom, L R 
802; (1928) M W N 252; 32 O W N 983 (P O), 
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in 1822 he was succeeded by the second 
son though the eldest son was living. 
What happened then was described as a 
relinquishment by Lakshmanappa to his 
second son because the eldest son was of 
weak intellect and his son was an infant. 
The Courts found as a fact that by an 
arrangement between the Poligar and 
the adult members of his family the 
Palaiyam was transferred to the second 
son Annadana and that information of 
this was given to the Revenue Officials and 
was recorded by them (vide p. 197*) (2) 
A similar supersession of an elder by the 
second line and later on of the younger 
line by the elder line in Naraganti Achama- 
garu v. Venkatachalapathi Nayninar (2) 
and Stree Rajah Yanumula Venkayamah 
v. Stree Rajah Yanumula Boochiah Ven- 
kondora (3). It appears in that case the 
fifth Mansubdar Mallappa Dhora fell out 
with his overlord. ‘thereupon Bapan 
Dhora turned out the said Mallappa Dhora 
and took possession of the estate as the 
sixth Mansubdar. But it was held that 
Bapan Dhora took the estate on behalf of 
the rest of the undivided family. Now 
lt appears that in the first and third of 
the above cases there is no document 
evidencing the transaction and the Courts 
inferred from the particular facts that a 
line was superseded or the Mansubdar 
was expelled with the result that the 
zamindar in the first of the cases took 
it as head of the joint family and in the 
second case, of the rest of the family other 
than Mallappa Dhora. 

In the decision in Naraganti Achamagaru 
v. Venkatachalapathi Nayanivar (2) two 
agreements were produced and it was held 
that they constituted a family arrangement. 
What was abandoned was ouly a pre- 
ferential right tothe immediate enjoyment 
of the dignity of the Palayagar and actual 
Possession of the estate. It was also 
observed that- there was no evidence of 
any more extensive abandonment of their 
rights by the elder brothers of Kuppi 
Naidu (vide p. 261). It must also be re- 
membered tnat at the dates when the 
incidents in the above three cases hap- 
pened it was supposed that the owner of 
an impartible zamindarit was under the 
same restrictions in respect of the aliena- 
tion of the zamindari as the owner of 
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male members in the family such a8 sons 
or brothers. It was only in 1888 that the 
right of the holder of an impartible 
zamindari to alienute property to any 
person he liked without any justifying 
necessity was recognised. Prior to that 
date, as no zgamindar was conscious of any 
larger power, it would be unreasonable 
to attribute to a zamindar an intention 
to effect an alienation exceeding his 
powers as they were then supposed to be. 
The three instances on which the appel- 
lant relies are, therefore, in my opinion 
dissimilar to the case before us. In my 
judgment in Annadana Jadaya Gounder 
v. Konammal (4) [affirmed by the Judicial 
Committee in Konammal v. Annadana 
Jadaya Gounder (1)], I discussed the facts 
of each of these cases separately. At 
pp. 120 and 121* I discussed the facts of 
Naraganti Achamagaru v. Venkatachala- 
pathi Nayaninar (2) and at pp. 122 to 124* 
I discussed the history of the family in 
Stree Rajah Yanumula Venkayamah v. 
Stree Bajah Yanumula Boschiah Venkan- 
dora (8) and it is unnecessary to repeat 
those observations here. In the present 
case we have got a zamindar trying to 
dispose of his property in full conscious- 
ness of the power of alienation he possess- 
ed according to the decision of the 
Judicial Committee in Sartaj Kuari v. 
Deoraj Koeri (5), waleh was followed up by 
the decision in Sri Rajah Rao Venkata 
Surya Mahipathi Rama Krishna Rao 
Bahadur v. Court of Wards (6) 
which was a case of a will and not of 
alienation inter vivos. With the full 
knowledge of his power the zamindar 
intended to set aside his eldest son and 
for this purpose he executed a deed of 
settlement Ex. D by which he vested the 
whole property in favour of his second 
son who had at that time existed en ventre 
sa mere and who was the only person 
in whom he was very much interested. 
He had not at that time married a third 
wife. It is doubtful whether if the power 
of the holder of an impartible isless than 
the power of alienation conceded to him 
by the decision in Sartaj Kuari v. Deoraj 
Koeri (5) and Sri Rajah Rao Venkata Surya 
Mahipathi Rama Krishna Rao Bahadur v. 
Court of Wards (6), he can set aside 
one son in favour of another except by a 
(t) 17 L W 107; 71 Ind. Cas, 533; A I R 1923 Mad. 
402; (1923) M W N 15. 
(5) 10 A 272; 15 I A 51; 5 Sar. 139 (P O} 
(65 22 M 383; 261 A 83; 7 Sar. 481; 3O W N 415; 9 
M LJ Sup. 1; 1 Bom. LR 277 (P 0). 
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family arrangement to which all are con- 
senting parties. The first two of ihe earlier 
instances must now be regarded merely 
as cases of family arrangement to which 
the superseded persons were consenting 
parties, and in the third case though 
Malappa Dhora was expelled, Bapan Dhora 
came in only asthe head of the undivided 
family. There was no alienation or other 
transaction in that case which made it 
possible for one to hold that Bapan Dhora 
took the estate for himself only. 

A further argument has been addressed 
on behalf of the appellant in a somewhat 
different strain. Assuming that S. Kotti- 
linga intended to settle the property on 
Meenakshisundara, still the effect of such 
a transaction under the Hindu Law, it is 
contended, would be that Meenakshisundara 
would take it cnly on behalf of the family 
independent of the intention of the settlor. 
For this position Mr. Venkatarama Sastri 
relies’ on Mitakshara, Chap. I, s. 4. In 
verse 2 it is said only that property 
acquired by the co-parcener without 
detriment to the property of his father 
shall not appertain to the co-heirs, and, it 
is argued that in the present case it is the 
father's property that is given to one cf 
the sons. It is true that where the pro- 
perty is joint family property, the father 
may distribute it among his sons by any 
equitable arrangement of his own but the 
sons will take it as ancestral property. 
But where the property is the father’s 
self-acquired property and he gives it 
to any of his sons out of favour it is not 
clear that the son takes it as ancestral pro- 
perty. The learned Advocate-General who 
appeared for the respondentrelies cn verse 
28 of the same section which says: 

“What is obtained through the father’s favour 
will be subsequently declared exempt from 
partition.” 

The reference here is to verses 13 and 
16 of s. 6: vide Stoke’s Hindu Law Books. 
Where a father gives his self-acquired 
properly to one of his sons, the question 
whether he takes it as ancestral property 
or as self-acquired property as between 
himself and his sons has been very much 
discussed inanumber of cases in India 
in allthe High Courts and the point was 
finally discussed by the Judicial Commit- 
tee in Lal Ram Singh v. Deputy Commis- 
sioner of Partabgarh (7), and at p. 601*, the 

(7) 45 A 596; 76 Ind. Cas. 922; A 1 R 1923 P O 160; 
501 A 265; 26 O C 257; (1923) M W N 501;90 & A 
L R746; 21 A LJ 777; 883M LT 355; 10 O L J 513; 47 
M LJ 260; 290 W N 86 PO. 
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conflict between the decisions of the 
Indian High Courts was noticed. In 


Muddun Gopal Thakoor v. Ram Bukhsh 
Pandey (8) and Hazari Mall Baboo V. 
Abaninath Adhuyya (9), it was held that 
the property was ancestral. In Madras 
it was held thatthe father may determine 
whether it should be ancestral or self 
acquired butif he doesnot fairly indicate 
his wish, it is presumed to be ancestral 
vide Tara Chand v. Reeb Ram (10) and 
Nagalingam Pillai v. Ramachandra Tevar 
(11). In Bombay it was regarded as 
self acquired, vide Jagmohandas Inangal- 
doss v. Sir Mungaldoss Nathubhay (12) and 
Nanabhoi Ganpat Rai v. Achratbai_ (18) 
so also in Parsotam Rao Tantia v. Janki 
Bai (14). In Rameshwar v. Rukumin (15) 
it was held that it would be ancestral. 
The Judicial Committee after noticing 
all these decisions finally remarked in 
Lal Ram Singh v. Deputy Commisstoner 
of Partabgarh (7) at p. 605* : 

“Their Lordships deem it unnecessary to pro- 
nounce upon these points. It may be that some 
day this Board will have to decide between the 
conflicting decisions of the Indian High Courts, 
and itmay be ‘that when this time comes this 
Board will prefer to go back tothe original text 
of the Mitakshara and put its own construction upon 
that text. It isnot necessary to do so in this case. 

Now it must be observed that in all the 
cases which have been just mentioned, the 
only question that arose was whether the 
son who got the property from the father 
holds it as ancestral property or as self- 
acquired property as against his own 
son. and not as against a brother or 
other collateral. Even in the earliest of 
these cases Muddun Gopal Thakoor v. 
Ram Bukhsh Pandey (8) wherethe matter 
was somewhat filly discussed it was 
observed at p. 727 : ; 

“It may well be that in property acquired by a 
man his sons may have an interest though mere 
co-sharers, such as brothers who have not contributed 
in any manner to the acquisition may not be entitled 
to participation, : 
and at p. 737 it was observed that : 
property distributed by a grandfather amongst 
his sons does not by such gift become the self- 
acquired property ofthe sons so as to enable them 
to dispose of it without the consent and tothe pre- 
judice of the grandsons.” 


DEWRI 

o 17 O W N 260; 18 Ind. Cas. 625; 17 O L J 38, 
(10) 3 M H O R 50. 

(11) 24 M 429; 11 M L J 210. 

(12) 10 B 528. 

(13) 12 B 122, 

(14) 29 A 354; 4 A L J 257; A W N 1907, 77. 
tis) 14 O © 244; 12 Ind. Cas, 770. 
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And in the case in Lal Ram Singh v. 
Deputy Commissioner of Partabgarh (T) 
though the decision turned on the con- 
struction of the Oudh Estates Act, the 
question was whe'her in the property of 
Lachman the plaintiff, his son, had any 
interest by birth. Now in the present case 
we are not concerned with any such ques- 
tion and it is not necessary to decide any 
such question. In Shibaprasad Singh 
v. Prayag Kumaru Debi (16), at p. 1413*, Sir 
Dinshah Mulla observes: 

“To this extent the general law of the Mitak- 
shara has been superseded by custom and the im- 
partible estate though ancestralis clothed with the 
incidents of self-acquired and separate property “ 

It isnot suggested that the impartible 
estate is exactly in the position of self- 
acquired property, but for certain purposes 
(one of which is the matter of alienation) 
itis clothed with the incidents of self- 
acquired and separate property. Therefore, 
looking at it as ifit is clothed with the inei- 
dents of  self-acquired property, when 
S. Kottilinga settled the zamindari :under 
Ex. D upon Meenakshisundara, Meenakshi- 
sundara took the property absolutely as 
his own so far as all the collaterals are 
concerned, i. e. his elder brother K. Kotti- 
linga, his younger brother, defendant No. 1, 
and his cousin, defendant No. 2, they 
have nothing todo with the property—~ 
not even the notional joint right useful 
at least for purposes of succession accord- 
ding to the recent decisions of the 
Judicial Committee such as Konammal 
v. Annadana Jadaya Gounder (1), Shiba- 
prasad Singh v. Prayag Kumar Debi (16), 
and Collector of Gorakhpur v. Ramsunder 
Mal (17). It may be that such a question 
would have arisen if Meenakshisundara 
had a son sofar as that sonis concerned. 
In my opinion, therefore, the argument 
based on the Mitakshara does not advance 
the case any further. If the holder of 
an impartible estate hasan absolute right 
of alienation inter vivos or by will accord- 
ing to the decisions in Sartaj Kuari v. 
Deora? Koeri (5), and Sri Rajah Rao 
Venkata Surya Mahipathi Rama Krishna 


(18) 59 C 1399; 138 Ind. Cas, 861; A IR1932P 0 
216; 59 I A 331: Ind. Rul. (1932) PO 263; 63 M L J 
196: 90 W N 691; 36 O W N 1046: 56 OL J 92: 36 L 
W 266; (1932) M W N 923; (1939) A L J 919; 13 P L 
T 659; 31 Bom, L R 1567 (P O). 

(17) 56 A 468; 150 Ind, Gas. 545; A I R 1934 P O 
157; 61 I A 286; 7RPO1; 11 O WN 889:40 L W 
217; (1931) A L J 779; 67 M'L J 274; 15 PIT 531; 60 
CL 67; (1934) M W N 751; 36 Bom. L R867; 380 W 
N 1101 (PO), 
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Rao Bahadur v. Court of Wards (6), 
then one has only to follow the logical 


effect of these decisions and to hold that 
the alienee takes the property as absolute 
property, i.e, as self-acquired property, 
and not jointly with other members ofthe 
joint family of which the donor himself 
and others were members. To so hold 
would beto say that the holder of the 
zamindart has not an absolule power of 
alienation. 


The argument is that ifthe alienceis a 
stranger he would no doubt take an abso- 
lute estate, but if the alienee is a member 
of the family, he would take it only as 
joint property. Now seeing that even a 
member of a joint family may hold pro- 
perty as self acquired when it is sepa- 
rately acquired, I do not see how the 
fact that the alienee isa member of the 
family can make any difference. To say 
that where the alienee is a member of the 
family he must hold it only as a member 
of the joint family is to really impose a 
restriction on the full power of alienation 
as recognised by the decisions of the Judi- 
cial Cemmittee above-mentioned, Tt im- 
poses a disability on the holder of the 
estate and makes it impossible for him to 
pass an absolute estate to a member of the 
family which is inconsitent with the full 
power of alienation recognised by the deci- 
sions. If he has full power of alienation, 
the immedia‘e result of the alienation is 
that the alienee gets an absolute property. 
It is another thing to say that he after- 
wards threw itinto the common stock or 
dealt with it as joint family property. 
Such subsequent conduct of the alienee is 
a different matter. In my opinion the 
alienation itself must pass an absolute 
estate. It was very much pressed upon 
us that the object of the zamindari was 
only to cut off K. Koltillinga and not to 
deprive the third son. Tuis is indicated 
by the fact that the defeasance clause in 
Ex. D, providing that Meenakshisundara’s 
mother Thanga Pandichi should take the 
property if Meenakshisundara dies before 
the settlor, allows sucha defence only if 
Meenakshisundara dies before the settlor 
without leaving a male issue. 


No donbt the object of such a clause is 
that if Meenakshisundara dies leaving a 
male issue, the document should not ope- 
rate and the vested zamindar of Meena- 
kshisuodara descends to his son. But 
this is merely a plain case. The mere fact 
that the settlor allows the property to go 
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to Meenakshisundara’s son gives us no 
indication that Meenakshisundara’s son 
gets it by survivorship and not by inheri- 
tance. It is consistent with either 
alternative. Again it is said that the 
object of the defeasance clause vesting 
the property in Thanga Pandichi is to 
make it possible fora third son to get the 
property through her. This is true but 
the evey method by which the result is 
arrived at shows that it cannot be beld as 
joint family property. If the property 
goes, after Meenakshisundara, to his 
mother and then only goes to another son 
as the heirof the mother, it cannot be 
joint family property. Therefore it can- 
not be said that Meenakshisundara himself 
held it as joint family property. Moreover, 
if Thanga Pandichi had a sen and a 
daughter instead of a son only, andin sucha 
case Meenakashisundara died without male 
issue in the lifetime of the settlor, the pro- 
perty would be Sridhanam in the hands of 
Thanga Pandichi and then it would pass 
to her daughter in preference to the third 
son. 

The settlor had to risk these conse- 
quences because there was no means of 
giving the property direct to the third son 
after Meenakshisundara, no suchson being 
in existence and if being impossible for 
a Hindu according to the then law to make 
a gift in favour of an unborn person as 
laid down in Jatindra Mohan Tagore v. 
Ganendra Mohan Tagore (18). The settlor's 
anxiety to supersede K. Kottilinga was so 
strong that he was willing to take the 
tisk of things turning out not exactly as 
one would like. He provided for certain 
contingencies as faras he could, and be- 
yond that he left matters to take their 
own course. Again it must be remembered 
that all the contingencies provided for are 
only in case Meenakshisundara died during 
the lifetime of the settlor leaving or with- 
out leaving a male issue as the case may 
be. If he succeeds the settlor and enjoys 
the property and then dies, the settlor had 
nothing to say by way of providing for 
such acontingency. He left the law to 
take its course. This is of course the 
contingency that has happened. An im- 
partible estate goes by survivorship to the 
other members of the family only if at the 
time the sucecssion opens, it is held as the 
property of the joint family the other mem- 
bers hi.ving no right of enjoyment nor the 
right cf interdicting alienation hut the right 

(18) 9 B L R 377; 18 W R 359: I A Sup, Vol. 47; 2 
Suther 692; 3 Sar, 82 (PO), 
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of maintenance limited only tothe son of the 
zamindar. Gangadhara Rama Rao v. Rajah 
of Pitiapur (19), and waiting for the chance 
of succession on the basis of joint family. 

It is true that such chance of succession 
may not properly be described asa mere 
spes successionis is, for here the chance of 
succession is the logical result of a notion- 
al interest in the property. In Shiboprasad 
Singh v. Prauag Kumaru Debi (16), at 
p. 1418*, Sir Dinshaw Mulla observes : 

“Though the other rights which a co-parcener 
acquires by birth in joint family property no longer 
exist, the birthright of the senior member to take 
by survivorship still remains, Mor is this right a 
mere spes successionis similar to that of a pever- 
sioner succeeding on the deathof a Hindu widow 
to her husband's estate. It is a right which is 
capable of being renounced and surrendered.” 

But tke impartible estate will not go by 
survivorship to another male member if 
atthe time when the succession opens, it 
is not held as joint properly even in the 
sense described above but is held only 
as separate property of the propositus. 
Such cases can occur either by renuncia- 
tion or by partition in which the zamindari 
is also taken into account or by some 
such equivalent transacticn. Examples of 
this are Vadreou Ranganayakamma v. Vad- 
revu Bulli Rammayya (20), Guruswame 
Pandiyan v. Chenna Thambiar (21), Tara 
Kumari v. Chathurbuja Narayan Singh (22) 
and Periasami v. Periasami (23). In the 
present case Meenakshisundara having got 
the property absolutely as separate pro- 
perty by an alienation of S. Kottilinga, his 
heir is to be sought on the footing of its 
being his separate property and on the 
footing that he held itas a member of the 
joint family even in the limiled sense in 
which an impartible property Leld by a 
single holder can be said to belong to the 
joint family. That being so, the property 
cannot go by survivorship to defendant 
No. 1, butdescends by succession to the 
plaintiff. Morecver, if the settlor _ in- 
tended to give the vested remainder 
to Meenakshisundara as joint property up 
to a certain point of time, viz.. the death 

(19) 41 M 778; 47.Ind. Cas. 354; AIR 1918 P O 81; 
45T A148 35M L J 392: 24MLJ 276; 16AL J 
833; 28 O L J 428:5 PL W 267; 20 Bom, L R 1056; 23 
O W N174: (1918) M W N 922(P ©). 

(20) 5 CL R439; 6 0 131. i 

(21) 44 M 1: 61 Ind. Cas, 242; A I R 1921 Mad, 340; 
39 ML J 529; (1920) M W N 660; 28 M L T 365. 

(22) 42 O 1179 30 Ind, Cas. 833; A I R 1915 P C 30; 
42 T A 192; 19 O W N 1119; 29M L J 371; 18 M L T 
228: 2 L W 843; 13 A L J 1034; 17 Bom. L R 1012; 22 
CL J 598; (1915) M W N 717 (PO). 
pa 5 LA6l; 1 M 312 3 Bar, 795; 3 Suther 508 
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of Meenakshisundara during the lifetime 
of the settlor without leaving a male issue, 
as contended for by the appellant, it is 
doubtful whether the settlor can make 
any further dispositions at all. Waving 
given it away the property to be held 
by Meenakshisundara as the property of 
the joint family of which he is the enjoying 
head, how can the settlor at that stage 
change the character of the property and 
make further dispositions regarding it on 
the footing ofits being the separate pro- 
perty of Meenakhisundara and introduce a 
clause of defeasance ? 

The moment Meenakshisundara dies 
without leaving a male issue, it will go 
by survivorship to any male member then 
existing, such as K. Kottilinga, if he had 
lived on or the present defendant No. 1. 
The settlor can introduce a clatse of 
defeasance so as to override the survivorship 
only by changing the character in which 
Meenakshisundara would have held up to 
his death. In the first place it is doubtful 
if he can do so In the second place 
there are not words in the settlement 
showing that at that point of time the 
settlor wanted to impose a change of 
character on the holding of the property 
by Meenakshisundara. In my opinion 
this last consideration is conclusive on the 
matter but I thought it better, first, to 
discuss the question apart from it. It is 
next argued that there is conduct of 
Meenakshisundara which indicates that he 
held the estates as joint property. On 
this part of the case it is unnecessary to 
deal with the matter at great length. 
This question is the subject of the seventh 
issue and the Subordinate Judge has dealt 
with it in para. 38 of his judgment. It is 
now said that the zamindar made his 
brother Diwan and was treating him on 
affectionate terms. This is true, but to 
hold that acts of affection amount to 
throwing the property into the common 
stock of the joint family is neither logical 
nor desirable. The only effect of Courts 
loosely holding that such .results follow 
would be to make zamindars treat their 
relations such as brothers without the 
smallest spark of affection or kindness. 
No one desires that anything that the 
Courts hold should have such consequences. 
But apart from such considerations it is 
impossible to say that Meenakshisundara 
thought that he was holding the zamindari 
as jont property of himself and his brother 
from any item of conduct that has been 
brought to our notice, 
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Exhibit 16 shows that defendant No. 1 
was getting some maintenance allowance 
regularly along with the allowanceof the 
Raja. Ido not think any inference should 
be drawn from the fact that these two 
items are pat together and not separately. 
There is no such unmistakeble conduct on 
the part of the zamindar as would indicate 
that he intended that the zemindari should 
be regarded as undivided property. I now 
pass on to the next point which is the 
subject of the ninth issue, viza whether 
there was a division of the partible pro- 
perties. First we have got adraft parti- 
tion deed in March 1924, (Ex. H). This 
isin Tamil and incomplete as it dves not 
state the boundaries and schedules. On 
the outside there are endorsements by the 
manager M. S. Subramania Pillai. One 
endorsement is dated May 30: ‘Enter 
boundaries and show.” Again in June 
there is another endorsement: “Why not 
done yet." Up tothis stage defendant No.1, 
is a minor and possibly this was the 
reason why nothing was done. Tnen we 
have got a second draft partition deed 
(Er. H-1). The month and date are not 
mentioned but the year is given, 1100 
Andu, showing that it must have been 
drawn up after August 1924. This docu- 
ment seems to bea copy of Eg. H because 
in the body the clause that the zamindar 
should pay Rs. 1,000 to defendant No. 1 on 
April 30, 1924, was repeated without any 
correction. 

For some reason the document was never 
registered though a gift deed toa sister 
drawn up atthe same time was executed 
and registered: Exhibit 16. However it 
appears that. some of the terms mentioned 
in Ex. H-1 were carried out. For instance 
we find that Rs 1,009 was deposited in the 
name of defendant No. 1 ina local Bank. 
Exhibit Lis tbe ledger page in the bank's 
accounts in the name of defendant No. 1. 
Exhibit L-4is the pass book. There are 
similar ledger pages in favour of the 
zamindar and Ex. M is his pass book, 
Laterona sumof Rs.600 is paid iato the 
account to the credit of defendant No. 1: 
vide Exs. L-l and L-4. Itis now said that 
this Rs. 600 represents defendant No. Is 
share of the rent in respect of the Periya- 
kulam Pannai lands. Exhibit N is an 
account of the same snowing that for 
February 1925, Rs. 600 was realized as 
defendant No. 1's share: vide also Ex. NG, 
It shows that tor the prior year defendant 
No. I's share was Rs. 505, but there isno 
such account for the earlier year supporting 
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this statement; nor could there have been 
any partition in February 1924, when defend- 
ant No. 1 was a minor. 

Afterwards the sume amount is again 
debited and a fixed deposit receipt was 
issued for the whole amount of Rs. 1,600 
and interest. This fixed deposit after- 
wards matured and the amount was 
drawn by defendant No. 1. Besides the 
cheque for Rs. 600 he seems to have 
written another cheque for Rs. 500 but 
it was not issued. Defendant No.1 himself 
denies knowledge of any partition. There 
is no doubt about the genuineness of 
Ex. H.1, Land N series. He also denies 
knowledge of the separate leasing out of 
his lands. Defendant No. 1 himself would 
have been just 18 in 1924 and 1925. 
Later years’ entries in the accounts do 
not show a separate entry of Rs. 600 for 
defendant No. l's lands. All that can 
be inferred is that possibly Meenakshi- 
sundara and his manager conceived the 
idea of bringing about a , partition, got a 
partiticn deed drafted, made payments 
amounting to Rs. 1,600, and leased out the 
lands in different shares. Butit does not 
appear that what they did was known to 
defendant No. 1. Defendant No. 1 does 
not seem to be a party to any act of 
division. Either the znmindar was un- 
willing to mention to his younger brother 
his anxiety fora division or the zamindar 
himself had dropped the idea. If they 
seriously desired to complete it, there was 
nothing to prevent it. It is said thatthe 
draft partition deed (Ex. H-1) provides for 
the building of a separate palace for defen- 
dant No. 1, but a foundation stone seems 
to have been laid for a house so long ago 
as January 1924 when defendant No. 1, 
was stilla minor, and afterwards a house 
seems to have been built at a cost of 
Rs. 12,000. Neither the payments of Rs. 1,000 


and Rs. €00 nor the building of a separate . 


house for him, nor the fact that a separate 
bandy and bullocks were allotted to him 
(which also appears from the evidence) 
conclusively shows a partition. 

These transactiona are consistant with 
gifts made by the zamindar to defend- 
ant No.1 on acecunt of affection. Under 
these circumstances I am unable to agree 
with the finding ofthe Subordinate Judge 
that there was a completed partition. It 
appeers that the house was actually de- 
creed to the plaintiff. This portion of the 
decree must anyhow be erroneous on any 
footing. If the house was separately built 
for him and this is one of the items of ike 
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division, defendant No. 1 is entitled. to 
the bouse, Ifthere was no division, then 
algo defendant No. lis entitled to it by 
survivorship. Ib is conceded that this 
portion of the decree cannot stand: Schedule 
A-II, item ©. But on my finding that 
there was no partitien the decree of the 
lower Court for the whole of the properties in 
schedule E as well as the house schedule 
A II item O und the properties in schedule 
I tothe written statement must be vacated 
and the appeal must be allowed to this 
extent. It was suggested in one portion of 
the argument that we might fix the main- 
tenance of defendant No. 1. No such 
question was raised in ihe Court belaw 
or in the grounds of appeal though to 
save litigation the amount might as well 
be fixed now. We cannot do it without 
the consent of the respondent ‘The result 
is except as to the properties in schedule E 
the appeal is dismissed. The parties will 
pay and receive proportionate costs through- 
out. ‘No evidence has been adduced re- 
gardingthe items referred to in the memo. 
of cbjections. It is, therefore, dismissed 
with costs. 

Stone, J.—As regards the facts, the 
question of the partible property, and 
maintenance, I agree with the judgment 
pronounced by my learned brother and 
have nothing to add. On the main ques- 
tion debated before us the pointis one of 
importance, is, as to one part, new, and is 
one of difficulty. I shall endeavour to 
state what I have to say as briefly as possi- 
ble. The settlor, S. Kottilinga Sethurayan, 
was, ab the time of the deed of settlement 
Ex. D (May 29, 1902), possessed of the 
impartible zamindarit cf Urkad. He was 
the senior member of a joint Hindu family 
which included his brother. He was 
married and his wife was enceinte. He 
had a son K. Kottillinga. It was the 
primary purpose of the settlement to destroy 
the proprietary righis of K. Kottllinga, who 
had greatly angered his father by a 
mariage of which the father disap- 
proved. The wife of the setilor one 
Thanga Pandichi, gave birth to a 
male child, Meenakshisundara. She then 
died. The settlor married again. That 
wife gave birth to defendant No. 1 who 
seized tne zamindari on the death of 
Meenakshisundara. The widow of Meena- 
kehisundara now claims. She succeeds if 
Thanga Pandichi's son took the property 
as self acquired property disentangled from 
all joint family rights, for he is then the 
stock of descent and his brother has no 
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interest (subject to a doubt which is derived 
from the Mitakshara when dealing with 
gifts by father toson of the father's self- 
acquired property). The plaintiff loses if 
Thanga Pandichi's son took the property 
as successor to his father, the settlor, or 
in any way that attracted to the property 
the joint family rights in that property 
that were attached to ibah the time of the 
settlement. 

The matter was presented along two lines 
(1) Jt is said that it is to be inferred from 
the terms of the settlement and generally 
that the settlor did not intend to give to 
Meenakshisundara this estate as self-ac- 
quired property; (2) it is eaid in the 
alternative that’ the settlor could uot in 
law give to Meenakshisundara alternatively, 
did not give to Meenakshisundara this 
estate as self-acquired property, but that 
the estate began as ancestral and remain- 
ed ancestral while in the hands of Meena- 
kshisundara and after his death passed to 
the person entitled to succeed to the joint 
family estates, i.e. to the defendant. As 
to the settlor’s intention I agree with 
my learned brother and have nothing to 
add. As to the alternative line of argu- 
ment I agree but have to express my 
conclusions slightly differently. 

The exact position occupied in Hindu Law 
by impartible estates of this type—the 
history of this zcamindari is reviewed in 
Ramalukshmi Ammal v. Sivanatha Perumal 
(24)—has been considered at length by 
Lord Dunedin in Baijnath Prasad Singh v. 
Teji Bali Singh (25), by my learned brother 
in Annadana Jadaya Gounderv Konammal 
(4) at p. 114*, and by Lord Blanesburgh 
in Collector of Gorakhpur v. Ramsunder 
Mal (17). From the authorities there 
cited it is clear that up to Sartaj Kuari 
v Deoraj Koeri (5), apart from Nilkisto 
Deb v. Birchunder Thakur (26), (a case 
under the Dayabhaga system), the follow- 
ing propositions had been consistently 
adhered to so far as Madras is concerned 
(1) Impartibility does not make ‘the raj 
seprrate or self-acquired property; (2) an 
impartible raj may be self-acquired or may 
be joint; (3) if the raj be joint, succession 


(24) 14 M I A 570; I A Sup. Vol. 1,12B LRPO 
396; 17 W R P C 552; 2 Suther 603 (P O). 

(25) 43 A 228; 60 Ind. Cas, 534; A IR 1921 PC 62; 
48 I A 195; 19 A L J 317; 330 L J 388; 40 MLJ 387; 
(1921) M W N 300;250 W N 564;2P L T 257; 23 
na L R 654; 3 U P LR (PO) 35;29 M L T 358 


(26) 12 M I A 523; 3B LRP O13; 12 W R2]; 2 
Sar, 467 (P ©). 
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will go to that class to whom it would 
go under the ordinary Hindu Law but 
it will then become necessary to choose 
from that class one who will possess for 
himself alone; (4) though the person chosen 
will possess for himself alone the joint 
family will have rights, viz, (a) a right 
to have the heirs, failing direct descen- 
dants, chosen from it, and it alone, accord- 
ding to the Mitakshara scheme of succes- 
sion as modified by the nature of imparti- 
bility (b) a right of maintenance. 

By Sartaj Kuariv. Deoraj Koeri (5) an 
important change was made. That deci- 
sion has been criticised in India and else- 
where. It is, however, not merely binding 
on us but, as was stated in Collector of 
Gorakhpur v. Ramsunder Mal (17), has been 
in force so Jong that it cannot now be 
disturbed. Sartaj Kuari v. Deora) Koeri 
(5), decided directly that the holder of the 
zemin can alienate the impartible property 
to a stranger without necessity and the 
alienation cannot be challenged by a 
member of the family. 

The foundation of that decision appeurs 
to be that in an impartible zamin there 
is no right to partition, ie, the junior 
members cannot, as in the case of an 
ordinary Hindu family, demand a division 
of property. The inalienability (save for 
proper cause) of joint family property is 
founded on the interest in the property 
possessed at all times by junior members, 
an interest which crystallizes out into 
possession on partition, which partition 
the junior members can always demand, 
If there is no power to demand a parti- 
tion, this reason for inalienability disap- 
pears and therefore in the case of an im- 
partible property the holder of the zamin 
can alienate at any time. It might, of 
course, have been thought that this in- 
road upon the normal right to partition 
created by custom in the case of imparti- 
ble estates was not merely in the interest 
of the holder of the zamin but was de- 
rived from the very nature of the case 
which imp<sed an equal obstacle in the 
way of the holder of the zamin compelling 
separation by unilateral act. 

To make clear this point it is necessary 
to observe that the quality of impartibility 
is derived, at least in this case, from 
family custom. The custom arosein order 
to keep in tact, in olden days for military 
borother reasons, the family estates. Had 
the general law applied, untrammelled by 
custom; as the years passed the estate 
would have been broken up either on 
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succession or by partition. Custom stop- 
ped this in the case of succession by 
selecting one only cut of the class entitled 
by the general law, all equally to succeed. 
In the case of partition it was avoided 
(1) by saying to the zemindar you may 
not by giving notice cause a partition, for 
to permit you, who solely enjoy, to give such 
a notice, and thereby effect a separation 
would be to allow you, by your unilateral 
act, to destroy those rights of succession 
and of maintenance which the junior 
members of this joint family have or 
may hereafter have; (2) by saying to 
the junior members ‘ you may not dem .nd 
partition of the holder for it is the cus- 
tom that he alone shall enjoy the whole 
and this custom would be broken if at any 
moment you couid claim a share in the 
enjoyment. But though the law prevented 
either side from compelling a separation or 
a partition, partition or separation was 
never impossible. Some of the cases where 
it can happen are stated by my learned 
brother in Annadana Jodaya Gounder v. 
Konammal (4). Family arrangement is one 
such case; renunciation is’ another. Thus 
though it would appear that the inroad un- 
doubtedly made by the custom of impar- 
tibility intothe ordinary right to claim 
severance or partition was made in order 
to maintain intact on one hand the estate 
without in any way destroying the rights 
of the joint family, this restriction on the 
right to claim partition was made in 
Sartaj Kuari v. Deoraj Koeri (5), at p. 273*, 
the premises that led to the conclusion thet 
the zamindar could alienate the whole 
estate to a stranger. The effect was to 
empower the holder by his unilateral act 
to effect a partition not of the family, which 
remained joint, but of the family proper- 
ty which became wholly free from the 
rights hitherto possessed by the joint 
family ‘apart from statutory provisions such 
as s. 39, Transfer of Property Act). For 
those rights did not as regards maintenance, 
avail against a stranger, Gangadhara 
Rama Rao v. Rajah of Pitiapur (19), and as 
regards succession did not continue effec- 
tively to exist, for the family had now 
no impartible property to which to suc- 
ceed. For all practical purposes it is said 
Sartaj Kuari v Deoraj Koeri (5), enables 
the holder todo everything he could do, 
had he been allowed to give a unilateral 
notice of separation. That would have en- 
abled him to go away from the family carry- 
ing the estates with him; alienation to a 
*Page of 10 A.—| Hd] 
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stranger does not enable him to go away 
from the family but it takes all the property 
away from the family. 

Subsequent to Sartaj Kuari v. Deory 
Koeri (5), and the cases following that case, 
anew chain of cases commences with 
Baijnath Prasad Singh v. Teji Balt Singh (.5) 
That decision makes it clear that despite 
Sartaj Kuari v. Dzoraj Koeri (5). the 
position is now as follows: (1) No partition 
can be demanded by the junior members 
on the other hand, no separation can be 
compelled by the holder. (2) the right 
of the junior branch to succeed by sur- 
vivorship to tbe raj on the extinction ofthe 
senior branch has been definitely and em- 
phatically re-affirmed: Collector of Gorakh- 
pur v. Ramsunder Mal (17), at p. 487. The 
above, I believe, correctly represent the 
major points that emerge from the lines 
of cases exhaustively enumerated in 
Annadana Jaday Gounder v. Konammal 
(4), at 127 etseq and in the most recent 
decision of the Privy Council Collector of 
Garakhpur v. Ramsunder Mal (17), at p. 484" 
et seq. Whatis freshin this case is this: 
What is the position when the holder 
alienates not toa stanger but to a mem- 
ber of the joint family? Before I endea- 
vour to resolve that question, I will men- 
tion a point urged by the appellant defen- 
dant in order to putit on one side. It is 
said that (without conceding that the 
settlor here isin the position, as regards 
the impartible property of a person hold- 
ing property as self-acquired) assuming 
the settlor isin the position of a person 
holding self-acquired property even then, 
under the Mitakshara, property given to . 
a son (as here) would in the hands of 
the son, pass as ancestral property; for 
the gift is to the detriment of the family 
estate. The foundation of, and the answer 
to, this argument will be discovered by 
turning to Muddun Gopal Thakoor v. Ram 
Bukhsh Pandey (5), at 73t. Having quoted 
from the texts the learned Judges there 
observe: 


“It meane no more than that property so 
acquired is exempt from partition amongst the bre- 
thren;” 
that is, in this case had Meenakshisundara 
had a son or sons, it might be a question 
whether between Meenakshisundara and his 
son or sons it was ancestral. If so, as 
between them it would not be exempt from 
partition (impartibility apart.) Even that 





*Page of 36 A.—-[Hd.] 
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is a matter for doubt see Lal Raw Singh v. 
Deputy Commissioner of Partabgarh (T) at 
p. 599*. But here the defendant is not 
the son of Meenakshisundara but a brother. 
It follews that even accepting Muddun 
Gopal Thakoor v. Ram Bukhsh Pandey (8), 
the property would under the Mitakshara 
(impartibility apart) have been exempt 
from partition as regards the defendant. 
That is the defendant could not have 
claimed a partition (impartibility apart) 
in respect of it, 7. e, as against the defen- 
dant. Meenakskisundara could have claimed 
it as self-acquired property not affected by 
joint family incidents save the incidents 
. attaching to the joint family made up of 
Meenakshisundara and his son. Thus the 
defendant would fail if the impartible 
property in the hands of the settlor were 
treated as self-acquired property. A Jine 
of authorities was cited to show that 
it was selfacquired property, e. gs 
Katama Nachiar v. Raja of Stvaganga 
(27) at p. 5881, Baboo Beer Partab Sahee 
v. Maharaja Rajender Partab Sahee (28) 
at p. 331 Ram Nunden Singh V. Janki Keor 
(29) and Ram Kishori v. Balwant Singh (30). 
But these are cases where the raj had 
been confiscated and te-granted. The 
grantee in such a case starts the line afresh, 
as though there had never been a raj be- 
fore, whether he is a member of the same 
family or even the same person as the for- 
mer holder: see Stree Rajah Yanumula 
Venkayamah v. Stree Rajah Yanumula 
Boochiah Venkondora (8) at p. 341$. 

It appears to me that in this case this 
settlor held this impartible estate not as 
self-acquired property but as ancestral prop- 
erty subject to the custom attaching im- 
partibility. That left at least two rights in 
the family which would not have been 
there had his position been that of a per- 
son who holds self-acquired property, viz., 
the right of the joint family (including 
the holder's collaterals) to succeed by sur- 
vivorship and the right of junior members 
of the joint family to claim maintenance. 
Because a gift by a father of self-acquired 
property to a son would shut out the donee’s 
brother it does not follow that a gift by a 


(27) 9M IA 539; 2 WR PO 31: 2 Sar, 25 (P Oi. 
65) 12MI1A 1;9 WR 15; 2 Suther 114; 2 Sar, 348 
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zemindar of an impartible ancestral zemin 
to a son shuts out the donee’s brother. 

The result, however, will follow directly 
if an alienation to a stranger and an aliena- 
tion to a member of the family stand on 
the same footing so as to make the prop- 
erty in the hands of the alienee self- 
acquired property in both cases. As Mr. 
Sastri pointed out a passage in Baijnath 
Prasad Singh v. Teji Boli Singh (25), at 
p. 243* beginning with the words “turning 
next to Gangadhara Rama Rao v. Rajah of 
Pittapur (1¥),” suggests that a different re- 
sult would have been arrived at that case if 
the claimant had accepted the donee as the 
father donor's son, and that he would then 
have had a right to maintenance. If that 
be so then there would appear to be a differ- 
ence according as the alienation is to 
a stranger or to 2 member of the family. 
In Protap Chandra Deo v. Jagadesh Chan- 
dra Deo (31) however the same position 
was taken up as in Gangadhara Rama Rao 
v. Rajah of Pittapur (19) though there was 
a relationship. Itis urged that the problem 
can be resolved along the following lines: 
Alienation is a matter of property transfer. 
The making or non-making of an aliena- 
tion does not affect the family status; it 
merely affects the family wealth. Ifall the 
property is transferred to a stranger, the 
rigut to succeed exists but there is noth- 
ing to which to succeed. The right to main- 
tenance continues, but there is nothing out 
of which the maintenance can be paid. (I 
am regarding claims against the alienor 
and put aside s. 39, Transfer of Property 
Act). There can be no partition but there 
can be by alienation a complete divesting 
of the family of property by alienating to a 
stranger. If the alienation is not to a 
alienation to a stranger, the family remains 
undivided; the rights of maintenance and 
succession remain unaffected. There ig, 
however, a difference arising from the 
nature of the case. The family has not 
been divested of its property. One mem- 
ber, the member to whom the property is 
transferred, has got it. The fact that he 
and he alone has got it raises no inference 
that the family has no part in it. This 
is the common casa with impartible prop- 
erty that one man has the sole right of en- 
joyment. The fact that this settlement 
would have the effect, had certain events 


(31) 54 O 955; 102 Ind. Oas, 599; A I R 1927 P © 159; 
541 A 289; 53 M L J 30; 25 A L J623; 29 Bom. LE 
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occurred, of first alienating to a member of 
the family, then alienating to a stranger, 
then alienating to a member of the family, 
does not, it is seid, affect the matter. The 
destruction of the rights of the other mem- 
bers of the family is not within the powers 
of the holder. Sartaj Kuari v. Deoraj Koeri 
(5) decides he can alienate. If he alienates 
to a stranger then, from the very nature 
of the case, he removes from the family the 
property the existence of which in the fami- 
ly makes the rights of succession and main- 
tenace of some value to the family. He 
does not thereby destroy the right. The 
right lives on. The property to which it 
attaches goes. It does because the right is 
a right of succession, and a right to re- 
quire a relative to maintain, i. e. rights 
dependent on relationship. If the relations 
have got no property itis a valueless right 
but still aright. It does not exist, it never 
did exist against a stranger. If the appro- 
priate relation has got the property then the 
right which was never destroyed and could 
not be destroyed by the holder becomes valu- 
able once more because there is some- 
thing to succeed to. The answer to the 
above is, I think to be found in the ques- 
tion: “To whom is the person claiming 
succession Claiming to succeed, the alienor 
or the alienee ?™ When the property is 
alienated to a stranger, the right of suc- 
cession is lost because the succession is to 
the alienor. It clearly can make no dif- 
ference if the alienation is to a member of 
the family. The right of succession is in 
that case also a right to succeed to the 
alienor, not tothe alienee. But the altie- 
nor has divested himself. There is noth- 
ing to succeed to. Thus whether the alie- 
nation is to astranger or toa member of 
the family a person claiming a right to 
succeed to the alienor is claiming a right 
of no value once it is established : (a) that 
the alienor had a right to alienate the 
property, and (b) he did not in fact 
alienate. 

That the settlor here intended to alie- 
nate to Meenakshisundara so that Meena- 
kshisundara held the property as thenew 
stock of descent, I have no doubt, for the 
reason given by my learned brother; that 
he had the power so to alienate. I regard as 
settled by Sartaj Kuari v. Deoraj Koeri (5); 
that the property in Meenaksbisundara’s 
hands became self-aċquired and not ances- 
tral as against collaterals—whatever may be 
the position as regards sons—lI think follows 
from the reasons above given when con- 
sidering Muddun Gopal Thakoor v. Ram 
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On the other hand 
cases like Konammal v, Annadana Jadaya 
Gounder (1) do not really assist. Those 
are cases where the family succession is 
changed yet the right of the family re- 
mains. Itis said that that is what has 
occurred here and, by parity of reasoning 
here alsothe family rights should remain 
attached to the estate. But if Konammal v. 
Annandana Jadaya Gounder (1) or 
Naraganti Achamagaru Venkatachalapathi 
Nayaninar (2), a similar case is examined 
it will be found that the change is not 
due to an alienation effected by the holder 
but by an arrangement come to between 
the members of the family effected being 
of sound mind and adult. In such cases 
there isno attempt being made by the 
holder to defeat the family by his uni- 
lateral act; there is merely an alteration 
effected within the family by bilateral act 
the holder on the one side, and the junior 
members on the other hand agreeing. In 
Konammal v. Annadana Jadaya Gounder 
(1), at p. 197%, the Palaiyam (or Raj} was 
transferred by the Poligar (or Rajah) to 
his second son. This was in accordance 
with the arrangement come to between the 
Poligar and the adult members of his 
family. Its purpose was fo pass over a 
son of weak intellect and his son a child 
of tender years. The difference between that 
case and this is that there the other 
members of the family agreed to the 
alienation of the estate from the Poligar 
to his second son. It was, by consent of 
the family, a substitution of one Poligar 
by another. The family incidents remain- 
ed throughout attached. But where the 
property is alienated under the power de- 
clared to be possessed by the holder by 
Sarta) Kuari v. Deoraj Koeri (5), does not 
the alienation break the connection bet- 
ween property and family so that the 
alienee, though in the family, as alienee 
isin the position of a stranger receiving 
the property as _ self-acquired prop- 
erty to which the family rights of other 
members of the family can no longer 
attach ? 

Again cases like Vadrevu Ranganaya 
Kamma v. Vadrevu Bulli Rammayya (20), 
Sevagana Tenar v. Periasami (32), Tara 
Kumari v. Chatunburja Narayan Singh (22) 
and Guruswami Pandiyan v. Chenna Tham- 
biar (21), being cases where the family by 
family agreement or otherwise have be- 

2 1 M 312; 5 I A 61; 3 Sar. 795; 2 Suther 508 

J. 


Bukhsh Pande (8). 





#Page of 51 M.—|Ed.] 


1937 
come divided are not in point. No one 
doubts that in such cases the joint 
family has been broken up. In such 
cases the old joint family incidents in- 
cluding succession cease. The result in 
such cases is, that, as in Vadrevu Ran- 
ganaya Kamma v. Vadrenu Bulli Ram- 
mayya (20), a woman, the widow of the 
last zamindar might succeed. In Shiba- 
prasad Singhv. Prayag Kumaru Debi 
(16), at p. 1418* the Privy Council ob- 
served : 

“To this extent (i. e. as regards partition alien- 
ability, maintenance) the general law of Mitak- 
shara has been superseded by custom and the 
impartible estate, though ancestral, is clothed 
with the incidents of self-acquired and separate 
property. But the right of survivorship is not 
inconsistent with the custom of impartibility. 
This right, therefore, still remain... To this 
extent the estate still retains the character of 
joint family property....Nor is this right a 
mere spes successionis similar to that of a re- 
versioner succeeding on the death of a Hindu 
widow to ber husband’s estate, It is a right, 
which is capable of being rencunced and sur- 
rendered, It follows that in order to establish 
that a family governed by the Mitakshara, in 
which there is an ancestral impartible estate 
has ceased to be joint, it is necessary to prove 
an intention express or implied on the part of 
the junior members of the family to renounce 
their right of succession to the estate.” 

In that case, it will be observed that 
the family was assumed still to have an 
ancestral impartible estate That is the 
whole point here. That is not a case where 
the family has become divided. In my 
opinion in the case of impartible estates 
partition cannot be brought about by 
alienation by the holder. This is a case 
where the properly has been alienated. 
It is a case where despite the alienation 
the defendant claims as . successor not of 
the alienee, basing the claim on relation- 
ship, but onthe alienor, basing his claim 
on succession as a member of a joint 
family. It appears to me, however, that 
even if the defendant established (1) the 
fact that the family remained joint (2) the 
right of the family to succeed (3) the 
fact that the last holder on behalf of the 
family was the settlor (4) the conclusion 
that the defendant had the right there- 
fore to sueceed—he would fail. He would fail 
because the settlor has parted with the 
property and there is nothing left to suc- 
ceed to. For the defendant to succeed 
he must show a right to succeed to Mee- 
nakshisundara and this, in my opinion, he 
has failed to. 

AN, 
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BROJO NATH DEY AND orspes—- 
RESPONDENTS 

Religious endowment — Dedication, deed of—Con- 
struction—-Eiffect of--Members of  settlor’s family 
made shebaits - Deed, validity of-—~Property, if can 
be subjected to charge in favour of idol—Held, that 
deed in question dedicated land in service of idol— 
Direction as to application of surplus was not in 
favour of shebaits—Held, also that idol had only 
charge in tenanted property that were to be built on 
land and had no interest therein. 

The efect of a valid deed of dedication is to 
place the property comprised in the endowment 
extra commercium and beyond the reach of credi- 
tors, The dedication is not invalidated by reason 
of the fact that members of the setilor’s family are 
nominated as shebaits and given reasonable remune- 
ration out of the endowment and also rights of resi- 
dence in the dedicated property. In view of the 
privileges attached to dedicated property, it hag 
not infrequently happened, that simulate dedications 
have been made anda close scrutiny of any chal- 
lenged deed of dedication is necessary in order to 
ascertain whether there has been a genuine divesti- 
ture bythe settlor in favour of the idol. The dedi- 
cation, moreover, may be either absolute or partial, 
The property may be given out and out to the idol 
or it may be subjected to acharge in favour of the 
idol. The question whether the-idol itself shall 
be considered the true beneficiary, subject to a charge 
in favour of the heirs or epeciied relatives of the 
testator for their upkeep, or thas, on the other 
hand, these heirs shall be considered the true bene- 
ficiaries of the property, subject to a charge for the 
upkeep, worship and expenses of the idol, isa ques» 
tion which can only be settled by a conspectus of 
the entire provisions of the will, It is also of im- 
portance to consider the extent of the property al- 
leged to be dedicated in relation to the expense to 


‘be incurred and the ceremonise to be observed in 


the worship of the idol, The purposes of the dedi- 
cation may be directed to expand as the income 
increases, or the purposes may be prescribed in 
limiting terms so that if the income increases be- 
youd what is required for the fulfilment of these 
purposes, it may not be protected by the dedica- 
tion. Pande Har Narayan v. Surja Kunwari (2), 
referred to, 

Held, on construction of the deed of dedication in 
question that tho deed effectively dedicated to the 
service of the idol the Thakurbari, or building in 
which the idol was located, and also the shebait's 
house there, but different considerations applied 
with regard to the remaining properties 

Held, also that it was not intended that the 
ceremonies and expenditure should increase indeli- 
nitely with the growing income yielded hy the prop- 
erties, Fiom the nature and situation vf the prop- 
erties and the directions given fur their develop- 
ment it must have been clearly contemplated that 
the income derived from them would be a growing 
one and must exceed the expenditure required for 
the prescribed ceremonies and charities, In these 
circumstances the directions as to the disposal of 
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the surplus income became of much importance. 
The clause dealing with the ultimate surplus 
directing that it shall be applied ia the building 
of additional premises “for the convenience of resi- 
dence and habitation of our heirs" was not in 
favour of the shebaits, but was really in substance 
a gift in favour of the settlors' heirs generally. 
Surendra Keshav Roy v. Doorgasundare Dassee (3), 
referred to; 

Held, further, that the only constiuction which it 
was possible in law to put upon the deed under 
consideration notwithstanding the language of certain 
passages therein, was that there was acharge for 
the upkeep, worship and expenses of the idol, and. 
that the idol could not claim to have an absolute, 
interest in any portion of the property which was 
governed by the provision that tenanted houses 
should be built on the land for the increase of the 
income of the trust. It was, however, otherwise 
with the Thakurbari and the shebaits house. [p. 769, 
col. 1,] : 


Mr. M. H. Rashid, for the Appellant. 

Messrs. A. M. Dunne, K. C., L. P. E. 
Pugh, L. DeGruyther, K. C., J. M. Pringle, 
and W. Wallach, for the Respondents. 

Lord Macmillan.—On May 5, 1888, 
Rakhal Chandra Dey, since deceased, and 
his brother Brojo Nath Dey, the first res- 
pondent, executed a deed of dedication 
of certain properties in the environs of 
Calcutta in favour of a female domestic 
Hindu deity, who, by her shebatt Mohini 
Dey is the present appellant. On April 
5, 1896, the same two brothers as indivi- 
duals by deed of sale sold and conveyed 
to themselves as shebaits of the deity 
certain land in the district of Hooghly. 
The main question in the appeal relates to 
the efficacy of the deed of dedication of 
1888. 

Before proceeding to deal with this 
question itis desirable to narrate certain 
events which intervened between the 
granting of the deed in 1888 and the raising 
of the present action. Rakhal Chandra 
Dey, one of the granters of the deed, died 
in 1901 leaving two sons, Pulin and his 
half-brother Satya, the latter then an infant. 
In 1904, in a suit brought by Satya, by his 
mother as his next friend, against his 
uncle Brojo Nath Dey and others, a con- 
sent order was pronounced setting aside 
the deed of dedication of 1888 and the 
deed of sale of 1896, ordering the pro- 
perties therein comprised to be divided 
into two equal shares and finding Pulin 
and Satya jointly entitled to one moiety 
and Brojo Nath Dey entitled to the other 
moiety, with liberty to Pulin and Satya to 
apply for partition vf their moiety . be- 
tween them. The final decree for partition 
between Pulin and Satya on the one 
hand and Brojo Nath Dey on the other 
band was pronounced in 1906. The idol 
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was nota party to the suit. It was sub- 
mitted by eminent Counsel who appeared 
in the case that inasmuch as the idol 
was @ private one the dedication could 
competently be set aside by consent of all 
the members of the family. Authority was 
cited for this view and it was apparently 
accepted by the Court as being then good 


aw. 

In 1917 Satya came of age and in the 
following year he brought a suit for parti- 
tion as between himself and Pulin. In 
this suit Pulin, notwithstanding that he 
had been a party to the consent order of 
1904, maintained that the properties were 
still debutter and subject to the dedication 
to the idol. A preliminary decree for 
partition was pronounced’ in this suit but 
no final decree has yet been passed. 
Pulin next in 1922 mortgaged his half share 
in certain of the properties for Rs. 2&,000 
to persons of the name of Roy and in 1924 
he executed a further morigage for 
Rs. 25,000 in favour of some other persons 
named Mondal, In that year Pulin died 
leaving two sons Mohini and Jamini. 
Subsequently in 1928, in execulion of 
a money decree which had been obtained 
against Pulinin 1919, his share of the 
properties was sold subject to the morte 
gages in favour of the Roys and the 
Mondals and was purchased by one Gana- 
pati Chatterji. 

The mortgagees having instituted suits 
for the realisation of their securities, the 
appellant Mohini, Pulin’s son, claiming to 
be the shebait of the idol, retorted by raising 
the present action in the name of the idol 
claiming that the idol was entitled to all 
the properties comprised in the deed of 
deduction of 1883 and the deed of sale of 
1896. The defendants to the suit include 
Brojo Nath Dey, Satya and the morigagees 
under the mortgages granted by Pulin. 
Buekland, J., before whom the case came 
in the first instance, found in favour of 
the plaintiff now the appellant granting a 
declaration of her title tothe properties 
in suit, a decree for quiet possession and 
consequential injunctions. This judgment 
was, reversed on appealand in lieu thereof 
the Appeal Court (Rankin, ©. J. and 
Costello, J.) held that the plaintiff was 
entitled absolutely to only one equal half 
share in the Thakurbari and shebait’s house 
at 30,  Beniapukur Road, Calcutta, that 
Satya had acquired by limitation a title to 
the other half of these subjects and 
that as regards the other properties in suit 
(other than the property at 45, Elliot 
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Road, the claim to which was given up) 
the plaintiff was entitled to a charge thereon 
“for her upkeep, worship, expenses and 
ceremonies in connection therewith.” 
Various consequential directions followed 
including a reference to the Registrar to 
inquire and report asto what would be a 
sufficient sum to meetthe annual expenses 
of the unkeep and worship of the plaintiff 
idol and of the ceremonies in connection 
ae as provided in the deed of 

The learned Chief Justice in his judg- 
ment deals with the effect of the consent 
order of 1904 and states that heis not 
prepared to hold on the strength of a 
well-known passage in the judgment of 
this Board in Konwur Doorganath Roy v. 
Ram Chunder Sen (1) that there is in Hindu 
Law any warrant for the proposition that 
at any particular time by consent of all 
the parties then interested in the endow- 
ment a dedication in favour of a private 
idol may be set aside and he finds in ad- 
dition in the present case special reasons 
why the consent decree of 190£ should 
not be held to have validly terminated 
the debutter character of the properties. 
Their Lordships are not called upon- to 
consider this question for none of the 
respondents attheir Lordships’ bar main- 
tained that the consent order precluded the 
present appellant from raising the issue 
of the continued validity of the endowment 
and their Lordships, therefore, say nothing 
upon the subject. They take note of the 
matter only as one episode in the some- 
what chequered legal history of the endow- 
ment. 

The two grounds on which the judgment 
of the Appeal Court was challenged before 
their Lordships related to the interpreta- 
tion placed upon the deed of dedication 
by the Appeal Court and to the plea 
of limitation upheld in favour of 
Satya. 

As to the first of these matters the learned 
Judge of first instance states that “it has 
not been argued that there was no valid 
dedication or that the idol was not effect- 
ively endowed with the properiies in suit 
by the deed of 1948.” In the Appeal Court, 
howaver, the defendants were allowed to 
raise the question of the construction of 
the deed of dedication. It is fully dealt 
within the judgment of the learned Ohief 
Justice and must now in turn be considered 
by their Lordships. 


(1) 41 A 52 atp. 58; 2 © 341; 3 Sar, 681; 3 Suther. 
375 (P 0). 
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The material provisions of the dedication 
deed are conveniently summarised by the 
learned Chief Justice in the following 
passage from his judgment ; 

“The dead of 1838 cpens by describing how Lal- 
chand and Kalachand [the uncle and father of the 
granters Rakhal and Brojo) established the deity 
in their life time, how they prospered, how they 
bought land on Royd Street and in Entally, how 
‘with the income ofall the said lands and with 
the money earned by them they used to cause 
daily and special Shebas to be performed, Brahming 
and poor persons to be fed and festivals to be 
observed It then recites that Lal Chand died, that 
Kalachand purchased land on Elliot Road, that he 
continued the Sheba and festivals as before, that he 
intended to build a house on the land in Entally 
for the location of the Thakuranis and for the 
residence of the shebaits and to make the house 
and the lands specified in the schedule debutter 
but that he died before carrying ont his intention: 
that after hiedeath Rakhal ‘with the income of 
all the said lands’ caused the Sheba to be performed 
and people tobe fed as before; that when Brojo 
had attained majority, the two brothers had been 
carrying on the Sheba, ete., as before. The deed 
then recites that Rakhal and Brojo had built a 
house for the location of the Thakurs and the 
residence of the shebaits onthe Intally land; and 
states thatforthe continuance in perpetuity of the 
Shebas and the feeding of Brahmins, ete, ‘in per- 
petuity they grant the properties in the schedule to 
the auspicious lotus feet of the Thakuranis as 
debutter. They make provision for the shebaiti 
right to go to their male heirs by primogeniture; 
they provide thatthe shebaits should keep accounts 
and that other heirs shall be competent ty inspect 
the accounts. There isa provision for the removal 
from office of a shebait acting improperly and a 
provision to exclude females from the shebaiti, 
There is a provision in certain circumstances 
for shebaits to be appointed by Deed. It is pro- 
vided that the shebaits are to employ two Durwang 
and a Mali and other servants for the purposes of the 
Sheba anda Tahsildar for keeping accounts, collect- 
ing rents, etc.,as wellas a pujart to perform the 
worship. Then come the passages upon which the 
present question must turn. Out of the income 
is first of all to be reserved sufficient money for 
taxes and repairs to the Thakurbari and the 
existing house at Entally; then out of the said income 
the shebaits are to cause the daily andother worship 
to be performed and ‘at an outlay of reasonable 
expense’ shall entertain Brahmins, feed the poor 
The Deed proceeds ‘The shebatts shall purchase 
Government securities, that is Company's papers 
with the surplus annually left after meeting the pres- 
orıbed expenses’, It provides that when a large 
amount of money gradually accumulates in this 
manner, they shall cause tenanted houses to be 
built on the lands specified in the schedule and 
take measures for improvement and increase of the 
income of the debutter properties. So far, therefore 
the Deed contemplates that there shall be a surplus 
and that this surplus shall be invested eo. as to in- 
croase, 

“Inthe-next page in the Deed the shebaits are 
given aright to reside inthe house in which the 
deities are located and, as faras practicable, other 
heirs may reside in the house. Then comes the only 
clause which operates to give un ultimate destina- 
tion to the accumalating funds: The shebaits me 
directed ‘to build with the said money additional 
masonry building, house, etc. on the debutter lands 
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and give them for the convenience of residence 
and habitation of our heirs. If in the course of 
time the number of heirs become large, the 
nearer heirs shall reside in this house as far as prac- 
ticable. The remaining passages in the Deed arc 
important in so far asthey disclose that the tenants 
on the scheduled lands are mere tenants-at-will, 
which means that so far as occupied, the property 
was Bustee property. It states that the value of 
the properties granted as debutter is Rs, 47,000.” 

In the “schedule of properties” annexed 
to the deed the first item is the land in 
Entally of over six bighas in extent, on 
which the Thakurbari stands, occupying 
14 cottahs and the tenanted house occupy- 
ing about one cottah; the remainder of 
the Entally land is let to temporary tenants 
or in other words is Bustee property. The 
two other properties described in the 
schedule are the Elliot Road property and 
the Royd Street property, the former over 
four bighas in area and the latter over 
five cottahs. 

The effect of avalid deed of dedication 
is to place the property comprised in the 
endowment extra commercium and beyond 
the reach of creditors. The dedication is 
not invalidated by reason of the fact that 
members of the settlor’s family are nominat- 
ed as shebaitsand given reasonable re- 
muneralion out of the endowment and 
also rights of residence in the dedicated 
property. In view of the privileges attach- 
ed to dedicated property, it has not infre- 
quently happened, as the Law Reports 
show, that simulate dedications have 
been made and a close scrutiny of any 
challenged deed of dedication is necessary 
in order to ascertain whether there has 
been a genuine divestiture by the settlor 
in favour of the idol. The dedication, 
moreover, may be either absolute or partial. 
The property may be given out and out 
tothe idol orit may be subjected to a 
charge in favour of the idol. “The ques- 
tion whether the idol itself shall be con- 
sidered the true beneficiary, subject 
to a charge in favour of the heirs or 
specified relatives of the testator for their 
upkeep, or that, on the other hand, 
these heirs shall be considered the true 
beneficiaries of the property, subject toa 
charge for the upkeep, worship and expenses 
of the idol,is a question which can only 
be settled by a conspectus of the entire 
provisions of the wilt" [Pande Har Narayan 
v. Surja Kunwari (2)). It is also of import- 
ance to consider the extent ofthe property 
alleged tobe dedicated in relation to the 
expense tobe incurred and the ceremonies 


2 48 I A143 at pp. 145, 146; 63 Ind, Cas, 34; 25 © 
WN 961;14 L W 633 (P 0). 
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to be observed in the worship of the idol. 
The purposes of the dedication may be 
directed to expand as the income increases, 
or the purposes may be prescribed in 
limiting terms so that if the ineeme 
increases beyond what is required for the 
fulfilment of these purposes it may not be 
protected by the dedication. 

Their Lordships have read the deed of 
dedication with these considerations in 
mind and they have been much assisted 
by the careful analysis to which its 
provisions have been subjected by the 
learned Chief Justice. They have no 
difficulty in agreeing with his conclusion 
that the deed effectively dedicated to the 
service of the idol the Thakurbari, or 
pbuilding in which the idol is located, at 
30, Beniapukur Road on the Entally land 
and also theshebait’s house there, subject 
cnly to the question, to be dealt with later, 
of Satya’s claim ‘under the Limitation Act. 

But different considerations apply with 
regard to the remaining properties com- 
prised in the deed of dedication and 
deed of sale. In the first place throughout 
the deed of dedication the observances 
prescribed are repeatedly referred to as 
those originally in use to “be performed 
and their Lordships agree with ihe learned , 
Chief Justice that on a fair reading of the 
deed asa whole it was not intended that 
the ceremonies and expenditure should 
increase indefinitely with the growing 
income yielded by the properties. [See 
Surendrakeshav Roy v. Doorgasundari 
Dassee (3)]. From the nature and situation 
of the properties andthe directions given 
for their development it must have been 
clearly contemplated that the income 
derived from them would be a growing 
one and must exceed the expenditure 
required for the prescribed ceremonies 
and charities. It is significant that in 1922 
and 1924 Pulin was ahle to raise on mort- 
gage Rs, 53,000 on the security of parts 
only of the properties. In these circum- 
stances the directions as to the disposal of 
the surplus income become of much 
importance. Now the clause dealing with 
the ultimate surplus directs that it shall 
be applied in the building of additional 
premises “for the convenience of residence 
and habitation of our heirs”. This destina- 
tion, it will be observed, is notin favour 
of the shebaits, but is really in substance 
a gift in favour of the settlors’ heirs 
generally. 

& 191 A108 at pp. 127, 128; 19 C 513; 6 Sar. 150 
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For the reasons thus summarised their 
Lordships find themselves in agreement 
with the conclusion which the learned 
Chief Justice reaches “that the only 
construction which it is possible in law to 
put upon the deed of 1888, notwithstanding 
the language of certain passages therein, 
is that there is a charge for the upkeep, 
worship and expenses of the idol, and that 
the idol cannot claim to have an absolute 
Interest in any portion of the property 
which is governed by the provision that 
tenanted houses should be built on the 
land for the increase of the income of the 
trust. It is, I think otherwise with the 
Thakurbari and the shebait's house on 30, 
Beniapukur Road... The property con- 
veyed by the deed of sale of 1896 cannot 
be differentiated in any material respect 
and must go with the property comprised 
in the deed of dedication (apart from the 
Thakurbari and shebait’s house). 


It only remains to consider whether the 
High Court rigutly decided that Satya bad 
acquired by lmutation a title to one-half 
of the Thakurbari and shebait's house. 
Pleas of limitation were advanced in tae 
Courts below also on benalf of the respon- 
dent Brojo Nath and the mortgagees deriv- 
ing right througa Pulin, but wese were 
repelled, the Ubief Jusuce holding that 
the otfice of shebatts neld by Broju and 
Pulin disabled them trom possessing 
adversely to tne idul. As tnis decision was 
hot made the subject of appeal, their 
Lordsuips are absolved from the necessity of 
discussing tne topic. 


_ Satya, however, was in a different posi- 
tion from nis half-brother and his uncle. 
As the learned Chief Justice pints Out, 
Batya wus never a shebart of the idol and, 
therefore, never was under auy uduciary 
disability in tne matter of Possessing 
adversely 10 the idol. When he was three 
years old, his fatuer being dead, his 
mother repudiated tne deed of dedication 
and by the consent decree of 1904 one-half 
of the propery alleged w have been 
dedicated was deciared to belong jointly 
to Pulin and Satya. Bro LYU onwards 
for at least 12 years Satya openly and 
Without any iraudulens collusion enjoyed 
CONUDUOUS pussesslun vf dis share of une 
Lhakurbari aud sueoar’s gouse on tne dasis 
tnat ihe Guloent urder ot IYUK was elfeculve 
aud that tue property was nub SuLJEech to 
dedication. ibis sufuund by the learned 
Uniel Justicein the Court beiow both on 
evidence and on admission and their Lord- 
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ships accept the finding. True, the posses- 
sion of Satya for the 12 years from 1904 was 
jointly with Pulin, but Satya was not 
affected by any fiduciary disability attach- 
ing to Pulin and there was nothing to 
prevent his possession of his half being 
adverse to the appellant idol. Their Lord- 
ships accordingly see no reason to disturb 
the finding of the High Court in favour of 
Satya. 

The result is that their Lordships will 
humbly advise His Majesty that the appeal 
be dismissed and the decree of the High 
Court dated May 13, 1932, and filed Septem- 
ber 3, 1932, be affirmed. ‘The appellant 
must pay to the respondent Satya Charan 
Dey his costs in the appeal and to the 
other respondents one set of costs among 
them. 


D. Appeal dismissed. 


the Appellant:—~Messrs. 


Solicitors for 
Nehra & Co. 

Solicitors for the Respondents:— Messrs, 
Barrow Rogers Nevill, A. J. Hunter &Co,, 
Douglas Gant & Dold. 
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PRIVY COUNGCIL 
Appeal from the Bombay High Court 
April 8, 1937 
Lorp MAUGHAM, Ste SHADI Lan AND SIB 
i Guorge RANKIN 
Tan INDIAN RADIO anp OABLI COMMU- 
NICATIONS Company, LIMITED— 
APPELLANTS 
versus 
Tun COMMISSIONER or INCOME TAX, 
BOMBAY PRESIDENCY anp ADEN — 
RESPONDENT 

Income Tax Act (XI of 1922), ss. 12 (2), 10 (2) (ix) 
—Test to see whether expendtiure was incurred 
solely for earning “ income, profits or gains "-—Clause 
in ugreement, giving party to it, half share of profita 
in return for use of planis, machinery, ¢te.—Pay- 
ment whether as rent—Construction, 

Difficulty may often exist in deciding whether 
expenditure not in the nature of capital expenditure 
has been incuired solely for the purpose of making 
or earning “income, profits or gains,” and it may 
be impossible to formulate a test which will always 
suitice to discriminate between the expenditure which 
is and which is not allowable for the purpose of income- 
vax, Pondicherry Railway Co, Ltd. v. Commis- 
sioner of Lncome-tax, Madras (1), not considered, W, 
H 15. Adamson v. Union Cold Storage Company (2), 
xeferred to. |p. 772, col. 2.) 

The appellant company and another company called 
Oummunication Company, botu of which carried on 
pusiness of sending messages by wireless, cables, 
etc, combined their businesses. One of the con- 
siderations to be paid by the appellants under 
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the agreement was set out in cl. (5) (b) that 
one-half q£ the net profits of the appellant cumrany 
for each cf its financial years shall be payable 
to or at the direction of the Communications Uom- 
pany and paid in Rupees in Bombay. ‘The only 
question in dispute with regard to the assessment 
was whether in computing the profitsof the appel- 
lant’s business the appellants were entitled to deduct 
the sum payable to the Communications Company 
under cl, (5),b) of the agreement, namely one-half 
of the net profite of the appellants for the financial 
year in question, The appellant's contenticn was 
that the one-half ofthe net profits of the aprellants 
for the year in question was in the nature of rent 
payable under the agreement fur the right to use 
the plant of the Ocmmunications Ccmpany in con- 
nection with the cable business in India of the com- 
bined undertaking : 

Held, that there was no sufficient ground for 
holding - that the sum in question was of the 
nature of a rent, It was not described as a rent, 
Circumstances of greater importance were that 
the sum payable may be small or great or 
nothing~-a most unusual feature in the case of 
rent— and that it was impussible to presume or infer 
that the half share of prcfiis was being paid only 
as rent, or as a similar payment, in consideration 
merely of the use of the plant the subject of the 
licence. The sum was in truth made payable ag 
part of the consideration in respect of a number of 
different advantages which the appellants derived 
from the agreement and not all of them could te 
shcwn to be ofa purely temporary character. The 
agreement as a whole was much more like one for 
a joint adventure for a term of years between the 
appellant company and the Communications Company 
than one for a lerse for that period. breaking 
generally, receipts in respect cf business emanating 
irom abicad were to be retained by the Communi- 
cations Company while receipts arising in India were 
to be 1etained by the appellants and that iriespec- 
tive of whether the messages were sent by cable or 
by wireless ; and the net profits of the appellant 
company were to be divided. 


Messrs. A. M, Latter, K. C. and J. S. 
Scrimgeour, for the Appellants, 

Messrs. A.M. Dunne, K. C. and H. Hull 
for the Respondent. ? 


Lord Maugham.—This is an appeal 
from a judgment and order cf the High 
Court of Judicature at Bcmbay, dated 
March 28, 1935, whereby the High Court, 
upon the hearing of a case referred to it 
by the respondent under the provisions 
of s. L6 (2) of the Indian Income Tax, 1922 
(XI of 1922) (referred to below as “the Act”), 
answered the question of law raised there- 
by adversely to the contention ot the ap- 
pellant company. 

The question of law referred to the High 
Ccurt arose in the course ot the assess- 
ment of the income ofthe appellant com- 
pany chargeable with income-tax and super- 
tax for the year of assessment ending on 
March 31, 1934, and was as fcllows: 

“Whether the half share of the net profits, pay- 
able by the Asserseo company” (meaning the appel- 
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lant c-mpany) “under cl. 5 of the Agreement, dated 
February 19, 193%, viz, Rs. 3,35,80l is a proper 
deduction to be allowed for the purposes of er- 
riving at the amount on which thi; esmpany should 
be assessed for the purposes of inc me-tax and super- 
tax, within the meaning of s. 1012) tix). 

lt should be added tnat the material sub- 
section of the Indian Incom Tax Act, 
1922,iss. 12 (2), which, efter providing 
that the tax shall be payable under tLe 
head ‘other sources” in respect of income, 
profits and gains of every kind, enacts as 
follows : 

“Such income, profits and gaing shall be c m- 
puted after making allowance for any expendituie 
(not being in the nature of capital expenditure) 
incurred solely for the purpose of making or earn- 
ing such income, profits or gains, provided that 
no allowance shall be made on account of any per- 
sonal expenses of the assessee.” 


Tae appellant company is incorporated 
and regis.ered in Bombay under the indian 
Companies Act, 1918. Priorto tho date of 
the agreement of 1932, out of whicn the 
present problem arises, the appellant 
company carried on in India the business 
of communication by wireless, whilst a 
company known as the Imperial and Inter- 
national Communications, Ltd. (wh:m if 
will be convenient to callthe Communica- 
tions Company), owned cr controlled two 
companies called the Bastera Telegraph 
Company, Ltd, and the Easiern Extensicn 
Australasia and Cuina Telegraph Ccm- 
pany, Lid., which carried on the business 
and undertaking in India vf communica- 
tion by cable. The radio business of tLe 
appellant cumpany and the cable busi- 
ness in India- of the undertakings of the 
two companies controlled by the Commu- 
nications Uompany (called below the com- 
bined undertaking) were, to certain extent, 
competitive, a circumstance which led to 
the agreement next to be stated. The Ccm- 
munications Company held not less than 
half the issued soare capital of the appel- 
lant company, which no doubt faciiitated 
the negotiation of the terms. 


By the argeement which was dated Fc be 
ruary 19, 1932, and made belween the Come 
munications Company and the appellants 
it was recited that tne parties had agreed 
that the future operation and control of 
the business in India of the combined 
undertaking could be conducted more con- 
veniently and to their mutual advantage 
if possession of the combined undertaking 
was given to the appellants andthe busi- 
ness was conducted by the appellants in 
connection with their wireless undertaking. 

By cl. 3, it was provided that (subject to» 
certain conditions precedent which were 
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satisfied) the Communications Company 
should, on a date to be appointed, deliver 
to or otherwise place the appellants in 
possession for the purposes of the agree- 
ment of all plant, machinery, instruments 
and apparatus, fittings, furniture, statio- 
nery and stores (thereinafter referred to as 
“the plaut") at Bombay and Madras owned 
or held by the Communications Company 
in connection with the business in India 
of the combined underteking, and from the 
appointed date the appellants were autho- 
-rised to use the plant for the purpose of 
carrying on and conducting for the period 
of the agreement the business in India of 
the combined underiaking (exclusive of the 
Karachi business as defined in the agree- 
ment) in conjunction with the wireless 
undertaking of the appellants. 

Clause 4, provided that the agreement 
should determine on December 31, 1944, 
or earlier on notice given by either party 
that they were ceasing to carry on busi- 
ness, 


The consideration to be paid by the ap- 
pellants under the agreement was set out 
in cl. 5, in the following terms :— 

“The Radio Company shall as and from the 
appointed date pay to the Communications Gom- 
pany :— i 

(a) The sum of Pounds ninety thousand sterling 
which represents an assessment of the expenses 
proportionate to the traffic of the combined under- 
taking emanating in India exclusive ofthe Karachi 
business, of the maintenance by the Communications 
Company of its communications system throughout the 
world exclusive of India. The said sum shallbe pay- 
able by four equal quarterly instalments on the thirty- 
first March, the thirtieth June, the thirtieth Septem- 
ber and the thirtieth December in each year and each 
instalment shall be remitted to London by and at the 
expense of the Radio Company within six weeks after 
the date on which the same shall become payable, 
__(b) One-half of the net profits of the Radio 
Company for each of its financial years which shall 
be payable to or at the direction of the Oommu-~ 
nications Company and paid in Rupeesin Bombay 
as follows ; — 

(1) As to eighty per cent. thereof by such pay- 
ments on account from time to time as 
the Board of Directors of the Kadio 
Company shall consider that the finances 
of the Radio Company justify, 

(2) As to the balance thereof within fourteen 
days after the date on which the Balance 
Sheet and Profit and Loss Account of the 
Radio Company for such financial year 
shall have been passed and adopted by the 
Shareholders of the Radio Company at their 
Annual General Meeting! Provided that if 
the aggregate of such payments on ac- 
count shall exceed the actual amount of 
the half share in the net profits of the 
Radio Company as finally ascertained for 
such financial year the excess paid shall 
be refunded by the Communications Oom- 
peny ta the Radio Company on demand, 


For the purpose of sub-cl. (b) of this claus: the 
expression ‘net profits' means the profits for each 
year remaining after deducting from the gross 
revenue of the Radio Company from all sources 
(except as hereinafter mentioned) the aggregate 
amount of all terminal and transit charges pay- 
able to Government and other administrations and 
Telegraph Companies, Royalty payable to the Gov- 
ernment of India, and all ordinary expens2s in con- 
nection with the entire undertaking properly charge- 
able to revenue and depreciation at the usual rates 
hitherto adopted by the Radio Company but before 
making any allowance for Income Tax and before 
placing any sum to Reserve. 

Provided— 

“(1) That the sum of Pounds ninety thousanl 
sterling payable under sub-cl. (a) of this clause 
shall be treated for the purpose of this clause as 
an ordinary expense in connection with the under- 
taking properly chargeable to Kevenus. 

(2) That if Government shall levy from the Radio 
Company Income Tax on the half share of the net 
profits payable to the Communications Company 
under sub-cl. (b) of this clause the Radio Gom- 
pany shall be entitled to deduct the amount of 
the tax so levied and paid fiom the share of the 
Communications Company in the net profits of the 
Radio Company before payment of that share to the 
Communications Company. 

(3) That in ascertaining the annual gross reve- 
nue of the Radio Company from all soure2s in- 
come derived from investments made by the Radio 
Company by way of Reserve Fund or any other 
fund established out of profits shall be excluled 
from such Revenue, 

(4) That all accounts shall bə kept and payments 
made in Rupees except the said sum of Pounds 
ninety thousand which shall be payable and paid in 
sterling.” a. 

There were a number of other provisions 
of which the fullowing are the most im- 
portant for the present purpose. 

By. cl. 6, the Communications Company 
guaranteed that the plant referred to in 
cl, 3, thereofshould be handed over in good 
working order to the satisfaction of the 
chief engineer of the appellant company. 

By cl. 7 (a) the Communications Company 


undertook 
“goto uphold and maintain the Communications 
jncluding cables, land lines and radio services 
from time to time belonging to it outside India 
and shore ends and cable connections therefrom to 
the cable offices in Bombay and Madras, as to keep 
its system in good working order and up to the 
standard of eiticiency required for fast communica- 
tions, Act of God, Governments and peoples, civil 
commotions, strikes and lockouts alone accepted.” 
(b) The Communications Company were : 
“to permit the appellant Company tə receive 
and retain the total receipts derived from the 
cable and wireless traffic emanating in India, less 
rebates and outpayments to other administrations and 
companies, save and except receipts derived from 
cable tradic for the Persian Gulf and Iraq only, 
entrusted to the Communications Oumpany by the 
Indian Government Telegraph Department at 
Karachi.” f 
By (d) the parties agreed that during 
the period of the agreement there should 
be the closest co-operation between them 
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in the conduct of the business of their 
respective undertakings in so far as they 
related to communications with and through 
India and so also that the control of the 
said business of wireless in India and of 
the combined undertaking in India (ex- 
clusive as aforesaid) should be conducted 
by the appellant company free from inter- 
ference by the Communications Company, 

By (e) if during the period cf this agree- 
ment the appellant company should duly 
perform and observe the stipulations on 
iis part herein contained, the Communi- 
cations Company would allow the appel- 
lant Company for the purposes of the 
agreement to use, hold and enjuy the plant 
and other premises delivered and trans- 
ferred to it by the Communications Com- 
pany free from any interference of dis- 
turbance by or on behalf of the Communi- 
cations Company : provided, however, that 
if any of the said plant or premises should 
become unnecessary for the purpose of 
the cable business to be carried on by 
the appellant company, that company would 
hold and dispese of the same under the 
directions and on behalf of the Communi- 
cations Company. 

There followed provisions imposing on the 
appellant company obligations to carry on 
the business in India of the combined under- 
taking to the best possible advantage, to 
maintain the plant transferred to it in 
satisfactory condition and repair, to renew 
the plant when necessary, to insure, and 
to hand over the same and any renewals 
tothe Communications Company in satis- 
factory condition and repair at the 
determination of the agreement. The 
appellant company was to permit the 
Communications Company to receive 
and retain the total receipts derived 
from the cable and wireless traffic of 
the Communications Company and its sub- 
sidiaries, including the combined under- 
taking emanating at any place outside of 
India and also the receipts derived from 
cable and wireless traffic for the Persian 
Gulf end Iraq entrusted to the Communi- 
cations Company by the Indian Govern- 
ment ‘Telegraph Department at Karachi, 
less refunds, rebates tc Governments and 
out-payments to other administrations and 
companies. 

Clause 2 provided-that the Communica 
tions Company should forthwith after the 
appointed date execute in favour of tho 
appellant company (a) an underlease of cer- 
tain premises whereof the Communications 
Company were the lessees, for a term expir- 
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ing on December 31, 1944, and at a rent 
equal to that payable under the lease held by 
the Communications Company, and (b) a 
lease of certain premises at Madras whereof 
the Communications Company were the 
owners for a term expiring on the said De~ 
cember 3], 1944, at a nominal rent, the 
said underlease and lease to contain clauses 
enabling the Communications Company to 
re-enter upon the premises the subject 
thereof upon the termination of the said 
agreement. 

In pursuance of the agreement posses- 
sion of the plant and premises of the com- 
pines undertaking was given to the appel- 
ants. 

For the year 1933-384 ended March 31, 
1934, the appellants were assessed by the In- 
come-tax Officer of the Companies Circle, 
Bombay, to income tax on a total income of 
Rs. 18,86,366 derived from business and 
securities. The only question now in dis- 
pute with regard to the assessment is whe- 
ther in computing the profits of the appel- 
lants’ business the appellants were entitled 
to deduct the sum payable to the Communi- 
cations Company under cl. 5 (b) of the 
agreement, namely one half of the net pro- 
fits of the appellants for the financial year 
in question, which was stated to amount to 
Rs, 3,35,861. (The deduction of the £90,000 
payable under cl. 5 (a) was allowed.) 

The Income-tax Officer having refused to 
allow the said payment as a deduction, the 
appellants appealed to the Assistant Com- 
missioner of Income-tax, who by his order 
dated February 22, 1934, held that the 
said deduction had been correctly disal- 
lowed. 

The appellants thereupon required the 
Commissioner of Income-tax to draw up a 
statement of the case and refer it with his 
opinion thereon to the High Court of 
Judicature at Bombay. The question above 
set out was accordingly referred to the 
High Court. The. learned Judges held 
that the question so referred must be ans- 
wered in the negative. In that Court as 
before their Lordships, the contention was 
that the one-half of the net profits of the 
appellants for the year in question was in 
the nature of rent payable under the agree- 
ment for the right to use the plant of the 
Communications Company in connection 
with the cable business in India of the 
combined undertaking. The Chicf Justice 
and Ragnekar, J. declincd to accept that 
contention. 

Their Lordships have had the advantage of 
a learned argument on behalf of the appel. 
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lants; but they have found themselves unable 
to come to aconclusion different from that of 
the High Court. It may be admitted that, as 
Mr. Latter contended, it is not universally 
true to say that a payment the making of 
which is conditional on profits being earned 
cannot properly be described as an ex- 
penditure incurred for the purpose of earn- 
ing such profits. The typical exception is 
that of a payment to a director or a mana- 
ger of a commission on the profits of a 
company. Tt may, however, be worth point- 
ing out that an apparent difficulty here 
is really caused by using the word “profits” 
in more than one sense. If a company 
having made an apparent net profit of 
£10,000 has then to pay £1,000 to directors 
or managers as the contractual recom- 
pense for their services during the year, 
it is plain that the real net profit is only 
£9,000. A contract to pay a commission 
at 10 per cent. on the net profits of the 
year must necessarily be held to mean on 
the net profits before the deduction of the 
commission, that is,in the case supposed, 
a commission on the £10,000. 

Their Lordships do not think that there 
is in the present case any sufficient ground 
for holding that the sum in question is of 
the nature ofa rent. It is neither describ- 
ed asa rent, nor does the agreement con- 
tain several of the clauses which a lease of 
plant of such a character would naturally 
contain. Circumstances of greater import- 
ance are that the sum payable may be 
small or great or nothing—a most unusual 
feature in the case of rent—and that it is 
impossible to presume or infer that the half 
share of pofte is being paid only as rent, 
or as a similar payment, in consideration 
merely of (he use of the plant the subject of 
the licence in cl. 3 of the ugreement. The 
sum is in truth made payable as part of 
the consideration in respect of a number of 
different advantages which. the appellants 
derive from the agreement and not all of 
them can be shown to be of a purely tem- 
porary character. The agreement as a 
whole is much more like one for a joint 
adventure for a term of years between the 
appellant company and the Communications 
Company than one for a lease for that 
pericd. Speaking generally, receipts in 
respect of business emanating from abroad 
are to be retained by the Communications 
Company while receipts arising in India 
are to be retained by the appellants and 
that irrespective of whether the messages 
sent by cable or by wireless; and the net 
profits of the appellant company are to be 
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divided. Nor is it wholly immaterial to 
note that at the date of the agreement the 
appellant company was, and that it ap- 
parently still is, in some measure controlled 
by the Communications Company. 

Their Lordships recognise the difficulty 
which may often exist in deciding whether 
expenditure not in the nature of capital 
expenditure has been incurred solely for 
the purpose of making or earning “income, 
profits or gains" and they agree that it 
may be impossible to formulate a test which 
will always suffice to discriminate between 
the expenditure which is and which is not 
allowable for the purpose of income-tax; 
but in the present case they have little hesi- 
tation in coming to the conclusion that the 
proposed deduction is not allowable. To 
avoid misconception it is proper to say that 
in coming to this conclusion they have not 
taken the view that the caseis governed by 
the decision in Pondicherry Railway Co. 
Ltd v. Commissioner of Income-tax, Madras 
(1) though that case no doubt throws light 
on the nature of the problem which has 
to be solved in the present case. It should 
perhaps be added that a sentence in, the 
judgment in that case has been explained, 
if explanation was necessary, by Lord Mac- 
millan in the subsequent case of W. H. E. 
Adamson v. Union Cold Storage Company 


For the reasons above stated their Lord- 
ships will humbly advise His Majesty that 
the appeal should be dismissed with costs. 

Appeal dismissed. 

Solicitors for the Appellants :—Messrs. 
E. F. Turner & Sons. a 

Solicitors for the Respondent :—Solicitor, 
The India Office 

(1) 58 IT A fis 132 Ind. Cas. 619; (1931) AL J 
48i: A IR 1931 PC 165; 35 OW N 895; (1931) M 
WN 701; Ind. Rul. (1931) P C203; 34 L W 234; 61 
ML J 231; 33 Bom. L R1263; 54 M 691; 54 CLJ 
581 (P O). 

(2) 16 Tax Cas. 293 at pp. 331, $32, 
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LAHORE HIGH COURT 
Civil Miscellaneous No. 378 of 1936 
November 19, 1936 
Jar LAL AND ABDUL RasHiD, JJ. 
EMPERO ix— PRrROoSEOUTOR 
VETSUS 
M. BAR. AT-LAW, LYALLPOR 
Legal practitioner—Duty to Court in conduct of 
cases—Imputing motives to presiding officer—Asking 
irrelevant and scandalous questions—Advocate incurs 
grave personal responsibility. | Ae oh 
The duty of an Advocate is to assist in the ad- 
ministration of justice and nob to obstruct or to 
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impede it, and in the performance of his professional 
duties he is expected not to be influenced by 
personal motives, desire of revenge or by resent- 
ment. It is improper for him to adopt an insulting 
attitude towards the presiding officer of the Court 
or to impute motives to him. It is illegal for him 
to ask irrelevant and scandalous questions and he 
incurs grave personal responsibility if he does so, 
[p. 716, col. 2} 


Dewan Ram Lal, for the Crown. 
Khalifa Shuja-ud-Din, for the Opposite 
Party. 


Jai Lal—Myr. M, Advocate, who was 
called to the Bar on June 4, 1913, and en- 
rolled as an Advocate of the Chief Court 
of the Punjab on August 19, 1913, has 
appeared before us to answer the following 
charges: 

(1) That being engaged as Counsel by 
one Ghulam Muhammad, Shaida, in a case 
under s, 384, Indian Penal Code, you inter- 
viewed the District Magistrate of Lyallpur 
on or about October 23, 1935, and there 
used threats and other improper methods 
in an attempt to induce the said District 
Magistrate to withdraw the said criminal 
case then pending ugainst your client in 
the Court of the Additional District Magis- 
trate, Lyallpur, (2) That during the cross- 
examination of Hans Raj on November 26, 
27 and 28, 1935, when he appeared asa 
prosecution witness, you, in pursuance of 
your threats aforesaid, put improper and 
scandalous questions making grave in- 
sinuations and allegations against res- 
pectable persons with a view to influen- 
cing the District Magistrate to agree to 
withdrew the said case against your client. 
(3) That during tke cross-examination of 
Rai Sahib Lala Nathu Ram, prosecution 
witness in the aforesaid case, you on De- 
cember 5, 1935, attempted to browbeat the 
Magistrate trying the case and otherwise 
behaved in a discourteous and improper 
manner in Court. (4) That the facts stated 
in paras. 1, 2 and 3 constitute improper 
conduct on your part and a reasonable 
cause to remove or suspend you from prac- 
tice under cl. 8, Letters Patent, and s. 13, 
Legal Practitioners’ Act, XVIII of 1879. 

These charges were framed in pursuance 
of un anplication made by the learned 
Government Advocate on June 10, 1936. 
This application was supported by affida- 
vits sworn by Messrs. Macdonald, Sant 
Ram, Sardari Lal and Shankar Dass. On 
the first date. of hearing the Advocate ap- 
peared before us and filed a written reply 
denying the allegations contained in the 
application of the Government Advocate, 
consequently we directed. that evi- 
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dence in support of the allegations mada 
in the application and in rebultal thereof 
be produced before. us. Five witnesses 
have been produced by the learned Govern- 
ment Advocate and two by Mr. M., but be- 
yond denying the allegations made in the 
application filed by the Government Advo- 
cate in his written reply, Mr. M. has not 
made any statement before us to explain the 
evidence given against him. 

It is necessary to describe the incidents 
on which the cherges are based. It appears 
that a newspaper called The Tovfan is 
published at Lyallpur and it is apparently 
owned by one Ghulam Muhammad Shaida. 
It was brought to the notice of Mr. Mac- 
donald, the then Deputy Commissioner of 
Lyallpur, that Ghulam Muhammad Shaida 
had attempted to blackmail one Hans Raj, a 
steno typist in the office of the Superintend- 
ing Engineer of Lyallpur, by demanding 
money from him on a threat that unpleasant 
matter concerning him would otherwise be 
published in the paper. It was thereupon 
arranged that Hans Raj should hand over 
marked currency notes to Ghulam Muham- 
mad Shaida, who would then be caught by 
a Magistrate concealed in the room in 
which the money was to be paid. This 
scheme was carried into effect and Ghulam 
Muhammad Shaida was arrested with mark- 
ed currency notes in his pocket. At the 
time of arrest Mr. Nathu Ram, Magistrate, 
who had been deputed by Mr. Macdonald 
and Mr. Phillip, Deputy Superintendent of 
Police, were present. As a result of this 
arrest there was considerable excitement 
among the friends and supportes of Ghulam 
Muhammad Shaida. Mr. M., who admittedly 
is afriend of Ghulam Muhammad, inter- 
viewed Mr. Macdonald by previous arrange- 
ment on October 23 1935, and suggested 
to him to withdraw the case against Ghulam 
Muhammad Shaida. He represented that 
improper means had been adopted by the 
Police in arresting the accused and that 
he was innocent of the charge. He fur- 
ther pointed out to Mr. Macdonald that 
the Muhammadan community as a whole 
had always stood by him and so had Ghulam 
Muhammad Shaida and as Mr. Macdonald 
was about to be transferred from Lyallpur it 
was not nice for him to leave behind unplea- 
sant memories. When this appeal to the 
sentiments of Mr. Macdonald did not have 
any effect, Mr. M. resorted to threats. He 
told Mr. Macdonald that unless he interfer- 
ed in the matter things would be.made un- 
comfortable for him and scandal would 
be made for other European officers at 
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Lyallpur who were his friends. Mr. Mac- 
donald naturally took offence at this attitude 
of Mr. M. and threatened to have him thrown 
out, whereupon the latter adopted an apolo- 
getic tone and stated that his object has 
been misunderstood by Mr. Macdonald. 

The case against Ghulam Muhammad 
Shaida was duly sent up for trial before 
Lala Sant Ram, Additional District Magis- 
trate, in a couple of days after this inter- 
view and Hans Raj was produced as the 
second witness for the Crown. In his cross- 
examination a question was put to him 
whether Mr. Jesson, the Superintending 
Engineer, was accompanied bv Mrs. Jesson 
when he went to Dalhousie for the recess. On 
this question being answered in the nega- 
tive by Hans Raj, the second question was 
asked whether his (Hans Raj's) wife had 
gone to Dalhousie at the time. This ques- 
tion was disallowed and a further question 
was asked whether Mrs. Gainsford, wife of 
the Superintendent of Police, Lyallpur, had 
stayed in the house of Mr. Jesson. This 
question also was disallowed. Then another 
question was asked whether Mr. Jesson and 
Mr. Gainsford were related to each other. 
The scandalous suggestion conveyed by 
these questions was obvious and so was their 
irrelevancy, but Mr. M. insisted that the 
questions should be recorded by the Magis- 
trate. The Magistrate, however, quite pro- 
perly refused to do so whereupon an ap- 
plication was made by the accused requir- 
ing that the proceedings be stayed because 
he wanted to move the higher Courts for 
transfer of the case from his Court. 

Mr. Nathu Ram, Magistrate, who had ar- 
rested the accused, was also produced as 
a witness for the prosecuion, and in the 
cross-examination he was asked by Mr. M. 
whether he had been prosecuted for con- 
tempt of Court in the Court of Mr, Nasir- 
ud-Din, Magistrate. He protested against 
this question on the ground that it was 
irrelevant and scandalous. Mr. M. was 
warned by the Magistrate, but he persist- 
ed in putting the question. It was, however, 
disallowed. Thereupon he adopted a defiant 
and disrespectable attitude towards the 
trying Magistrate and when told about 
his responsibility in the matter stated 
that he was fully prepared for all 
this because he knew that a brother Magis- 
trate was being produced asa witness be- 
fore the Additional District Magistrate and 
expected what was happening. He styled 
the behaviour of the Additional District 
Magistrate to be unjust. This unseemly 
_ Scere continued for some minutes and sub- 
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sequently an application was made by Mr; 
M. protesting against the note that the Ad- 
ditional District Magistrate had at the time 
made on the record describing this incident. 
When this matter was brought to the notice 
of Mr. Macdonald he took steps to have 
proceedings for disciplinary action started 
against Mr. M 

Tue most important charge relates to 
what happened in the meeting between 
Mr. Macdonald and Mr. M. on October 23, 
1935. The only direct evidence on this 
matter could be of the two gentlemen con- 
cerned. M. Macdonald has filed an affi- 
davit swearing to the correctness of his 
version of the affair but Mr. M. beyond 
denying in his written reply the correctness 
of this version, has not given his 
own version of the matter. Mr. Mac- 
donlad has further made a statement on 
oath in this Court describing the incident. 
He was cross-examined at length and a 
witness Rana Feroze Din, a Pleader of 
Lyallpur, was produced in defence. Mr. 
Macdonald has stated that Mr. M. held out 
a threat to him that unless Ghulam Muham- 
mad Shaida be released and proceedings 
against him withdrawn things would be 
made uncomfortable for him and scandal 
would be made for his friends, the European 
officials of Lyallpur. The suggestion on 
behalf of the Advocate, as appears from 
the cross-examination of this witness, is 
that a wrong impression has been created 
in the mind of Mr. Macdonald of what 
Mr. M. told him. Mr. Macdonald, however, 
is quite definite that the respondent had 
used the expression “we” or “I” and other 
Muhammadans, in connection with threats, 
There was, therefore, no scope for any mis- 
understanding in the matter and there is 
no substance in the suggestion that Mr. 
M. had merely conveyed a friendly warn- 
ing to Mr. Macdonald of what others were 
likely to do if he did not withdraw the 
case. The affidavit and the statement made 
by Mr. Macdonald in Court leave no doubt 
that an actual threat was held out by Mr. 
M. that he and other Muhammadans would 
make things uncomfortable for him and 
would create scandal for his European 
friends stationed in Lyallpur. The learned 
Government Advocate has rightly contend- 
ed that the later conduct of Mr. M. in 
putting scandalous and irrelevant ques- 
tions to witnesses is a strong corroboration 
of the statement of Mr. Macdonald. 

Apart from this corroboration, in our 
opinion, the clear and definite statement of 
Mr. Macdonald leaves no doubt that it 


716 


is not a case of mere inference drawn by 
the witness from the conversation general- 
ly but of what he was actually told. The 
statement of Rana Feroze Din does not 
in our opinion, shake this part of the 
learned Government Advocate’s case. He 
states that, in October 1936, after Mr. M. 
had received notice of these proceedings, 
he went to Mr. Macdonald with Mr. M. by 
appointment and explained that the latter 
had been misunderstood and that Mr. Mac- 
donald told him that he was satisfied with 
this explanation. The suggestion is that 
Mr. Macdonald admitted that he was under 
a wrong impression as to the conversa- 
tion of Mr. M. in the interview on Oc- 
tober 23, 1935. Mr. Macdonald, however, 
flatly denies that he expressed any satis- 
faction with the explanation of Mr. M. He 
says that he expressed satisfaction only 
with regard tothe conduct of Mr. M. after 
the events which are the subject-matter 
of this charge. In our opinion the evi- 
dence of Rana Feroze Din does not establish 
thet Mr. Macdonald had merely drawn an 
inference from statements made by Mr. M. 
on October 23, 1935. Another witness 
called by the respondent, Hakim Nur Din, 
gave no relevant evidence in the case and 
need not be referred to. 

With regard tothe questions put to Hans 
Raj the evidente of Lala Sant Rama, Addi- 
tional District Magistrate, Rai Bahadur 
Shanker Dass, Public Prosecutor, who was 
in charge of the prosecution of Ghulam 
Muhammad Shaida, and Rai Sahib Lala 
Sardari Lal Prosecuting Deputy Superin- 
tendent of Police, who assisted the 
Public Prosecutor, leaves no doubt 
that these questions were asked. The 
suggestion made on behalf of the res- 
pondent is that all these questions were 
not put to the witness but only one ques- 
tion was asked whether Mr. Jesson and Mr. 
Gainsford were related to each other. Wo 
are unable to believe that the three gentlemen 
mentioned above have deliberately perjur- 
ed themselves in the matter. The ques- 
tions, in our opinion, were obviously irrele- 
vant and scandalous and the Magistrate 
could have himself taken action against 
the Advocate for asking them, bat as they 
are intimately connected with the incident 
of the inferview with Mr. Macdonald on 
October 23, 1955, they have been made the 
subject of one of the charges in this case. 

It is contended and with force by the 
Government Advocate that by asking these 
questions Mr. M. carried into effect his 
threat to Mr, Macdonald as otherwise they 
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had absolutely no relevancy to the case 
and were obviously scandalous. With re- 
gard to the third incident relating to the 
questicn put to Mr. Nathu Ram, Magistrate, 
the statements of Lala Sant Ram, Addi- 
tional District Magistrate, Lala Nathu Ram, 
Rai Bahadur Shanker Dass and Rai Sahib 
Lala Sardari Lal clearly establish that the 
question was asked, was objected to and 
was pressed by the Advocate by adopting 
an insulting attitude towards the Additional 
District Magistrate. He styled his action to 
be unjust and attributed motives to him 
which amounts tocontempt of Court. This 
question was also irrelevant and scandalous. 

In our opinion, therefore, it has been 
established that Mr. M. attempted to im- 
pede the course of justice by holding out 
illegal and improper threats to Mr. Mac- 
donald, District Magislrate of Lyallpur, and 
on failing to induce Mr. Macdonald to with- 
draw the case against Ghulam Muhammad 
Shaida, he appeared as Counsel for the ac- 
cused before Lala Sant Ram, Additional 
District Magistrate, and put scandalous and 
irrelevant questions to the witness Hans 
Raj. This was done to carry out the threat 
held out by him to Mr. Macdonald. We 
alsu find that Mr. M. put an irrelevant and 
scandalous question to Rai Sahib Lala Nathu 
Ram, Magistrate, and on that question be- 
ing disallowed adopted an improper attitude 
towards the trial Magistrate and styled his 
action as unjust. These, in our opinion, 
are sufficient grounds’ for taking discipli- 
nary action against the Advocate ¿s they 
fall within the definition of professional 
misconduct. It is hardly necessary for us 
to point out that the duty of an Advocute 
is to assist in the administration of justice 
and not te obstruct or to impede it, and 
that in the performance of his professional 
duties an Advocate is expected not to be 
influenced by personal motives, desire of 
revenge or by resentment. It is improper 
for him to adopt an insulting attitude to- 
wards the presiding officer of the Court or 
toimpute motives to him. It is illegal for 
him to ask irrelevant and scandalous ques- 
tions and he incurs grave personal respon- 
sibility if he does so. 

Mr. M. has been guilty of great derelic- 
tion of duty and of professional etiquette 
in the matters mentioned above. We have 
not heard a single expression of regret or 
repentance from him, therefore, we cannot 
but mark our condemnation of his conduct 
by suspending him from practice. We 
direct that Mr. M. be suspended from prac- 
tice for a period of three months from 
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today and that he be not permitted to resume 
practice as an Advocate cn the expiry of 
three months unless he tendersan unqualified 
apology to this Court for his conduct in res- 
pect of which this action has been taken 
against him and gives an undertaking th:t 
he shall not repeat such conduct in the 
future. He must, further, as a condition 
precedent to the resumption of practice, 
deposit in this Court Rs. 300 ag to the costs 
of these proceedings. This order has been 
communicated personally to Mr. M. 
N. Order accordingly. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Revision No. 219 of 1936 
November 10, 1936 
MENTA AND HAVELIWALA, A. J. Cs. 
JETHANAND MURIJMAL—Apptiioant 
versus 


Pandit SHIVRAM—Opposits Party 

Criminal Procedure Code (Act V of 1898), ss. 436, 
537—Order of discharge by Magistrate — Sessions 
Judge while setting it aside, if can direct same Magis- 
trate to goon with further inquiry—Order of lower 
Court irregular—No likelihood to failure of justice 
—Interference by Judicial Commissioner's Court, 
propriety of. 

Per Mehta, A. J. C., (Haveliwala, A. J. C., contra.)— 
The first part of s. 436, Criminal Procedure Code, 
is to the effect that the High Court or the Sessions 
Judge may direct the District Magistrate to make 
further inquiry either by himself or by any of the 
Magistrates subordinate to him, If the High Court 
or the Sessions Judge can direct a District Magistrate 
by himself to make an inquiry, a fortiori can the 
High Court or the Sessions Judge direct that any 
particular Magistrate subordinate to the District 
Magistrate should makethe further inquiry. Where, 
therefore, an order is made by a Magistrate discharg- 
ing an accused, the Sessions Judge can direct thelsame 
Magistrate, while setting aside the discharge order, to 
complete the inquiry. Chundi Churn Bhuttacharjea 
v Hem Chunder Bannerjea (2), Queen-Empress v. 
Dorabji Hormasji (3) and Ramaswami Tevar v. 
Subban (4), dissented from. Hari Das Sanyal v. 
Saritullah (5), relied on 

Per Haveliwala, A. J. C.—The language of the 
section ig plain and leaves no room for doubt that the 
Sessions Judge has not the power of setting aside an 
order of discharge, and to send the case back to the 
same Magistrate for inquiry. Chundi Churn Bhutta- 
charjea v. HemChunder Banerjea (2), Queen-Bmpress 
v. Dorabji Hormasji (3), Ramaswami Tevar v. Subban 
(4) and Jethanand v. Partabrat Gangaram (7), relied 
on. Hart Das Sanyal v. Saritullah (5), explain- 


The Oourt of the Judicial Commissioner will not 
interfere with an order of the lower Court even if 
irregular, when no actual or possible failure of justice 
occurs. Abdul Rahman v. Emperor (6), relied on. |p. 
780, col. 2.] | 

Mr. Hashmatrat G. Chainani, for the Ap- 


plicants. 
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Mr. Charles M. Lobo, for the Crown. 
Mr. Balkishendas 11. Lulla, for the Oppo- 


site Party. 

Mehta, A. J. CG.—One Pandit 
Shivram Sahibram Kaul filed a com- 
plaint under s. 420, Indian Penal Code, 
against Jethanand Murijmal and his wife 
Rani alias Sitabai alleging that he had 
been induced by the accused to advance 
to them Rs. 4,000 upon certain property 
on the representation that there had been 
no previous charge or incumbrance upon 
the property; that this representation 
turned out to be false and hence the com- 
plaint for the offence of cheating. The 
learned Special First Class Magistrate of 
Karachi (Mir Ayub Khan), relying on a 
decision of the Nagpur High Court in Ram- 
krishna v. Ganesh Narain (1), discharged 
the accused under s. 253, Criminal Pro- 
cedure Code, holding in substance that a 
mortgagor is not bound to disclose previ- 
ous incumbrances; that itis for the mort- 
gagee to find out for himself if the prop- 
erty in question was or was not previ- 
ously encumbered. Against this order the 
complainant filed a revision application 
which was heard and decided by the learn- 
ed Judicial Commissioner sitting on the 
Sessions Court side. He set aside the 
order of the Magistrate and directed him 
to dispose of the complaint according to 
law. Aggrieved by this order the accused 
have now come in revision to the High 
Court. 

Tt is contended inter alia that the learn- 
ed Sessions Judge's order is not legal and 
proper in that jt is not in accordance 
with the terms of s. 486, Oriminal Proce- 
dure Code, under which it was passed ; 
that the order directing further inquiry is 
couched in language which tantamounts 
to an order to frame a charge against the 
accused without giving the Magistrate any 
option in that regard; and that in any 
case on thefacts on record, there was no 
justification at all for interfering with the 
order of discharge. Onthe merits of the 
case we have heard Mr. Hashmatrai for 
the applicants at some length. We are,’ 
however, not disposed to interfere with the 
order for further inquiry. During the 
arguments it was urged by Mr. Hashmat- 
rai that in the order under revision a 
finding has been recorded more or less to 
the effect that the ascused are guilty ; and 
he apprehends consequently that the 

(D) AI R1934 Nag. 149; 150 Ind. Cas. 20; (1934) 
a Oas. 658; 35 Or, I, J 1063; 30 N LR 303;6RN 
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Magistrate proceeding further with the in- 
quiry is sure to be prejudiced against them. 
He takes exception to this passage in the 
order : : 

“But in this particular case there is something 
more than mere concealment or non-disclosure. There 
were questions specifically asked and there were 
questions answered falsely and the charge upon 
the property for the maintenance of Jassibai was 
not a registered charge. So it cannot be said that 
in this case the complainant could have discovered 
this charge by reference to the registers. The 
learned Magistrate says: ‘I feel sure that if the 
complainant had made thorough enquiries, before 
advancing the money, he would have easily found 
out about Jassibai's claim of lien.’ But in the 
circumstances of this case, this statement of the 
learned Magistrate appears to be neither here nor 
there, for this is not a cass of mere concealment or 
non-disclosure. Here there was false misrepresenta- 
tion deliberately made for the purpose of deception 
which isentirely different.” 

We have no doubt whatsosver on care- 
fully perusing the order that the learned 
Judicial Commissioner never intended to 
record, and has not in fact recorded a find- 


ing of his own that what the complainant - 


says is trae. He has merely preceeded 
upon the assumption that if what the 
complainant says is true it is a case dis- 
tinguishable from the facts of the Nagpur 
case relied on by the Magistrate. The 
main resson, however, why this application 
was admitted to a regular hearing was 
to consider whether the final order direct- 
ing thesame Magisirate to dispose of the 
complaint according to law was one which 
could not have been passed under s. 436, 
Criminal Procedure Code under which it 
porpora to be passed. That order reads 
thus: 

“I, therefore, set aside the order of the learned 
Magistrate, and direct him to dispose of the complaint 
according to law.” 

It is contended on behalf of the appli- 
cants that it is not competent to a Sessions 
Judge acting under s. 436, Criminal Proce- 
dure Code to send the case back to the 
same Magistrate who discharged the 
accused; that it is the District Magistrate 
who has the sole option of selecting which 
Magistrate subordinate to him should 
conduct the further inquiry ordered by 
the Sessions Judge. For this argument 
reliance is placed on the case in Chundi 
Charn Bhuttacharjea v. Hem Chunder 
Bannerjea (2). In that case the Sessions 
Judge in remanding the case for further 
inquiry directed a particular Magistrate 
by nama to make the inquiry instead of 
leaving it to the District Magistrate to 
select some Magistrate subordinate to 
him tomake the inquiry. This was one 


(2) 10 0 207. 
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of the grounds on which the order of the 
Sessions Judge was set aside. With refer- 
ence to the order that can be passed by the 
Sessions Judge, Mitter, J. observes: 

“The second objection taken before us is that the 
Sessions Judge, under s.437, has no power to direct 
a particular Magistrate by name to make the 
further enquiry contemplated in that section. 
It appears to us that this contention is well 
founded. The language of s. 437 leaves no room 
for doubt that the Sessions Judge has not the 
power which he has exercised in this case, viz., of 
directing a particular Subordinate Magistrate by 
name to make the further inquiry under this 
section.” . 

It may be noted that s. 437 of the old 
Code corresponds tos. 136 of the present 
Code. Field, T., at page 209* says: 

“In the second place the Sessions Judge has directed 
a particular Subordinate Magistrate by name to 
make the further inquiry, The words of g 437 are 
that the Court of Session may direct the District 
Magistrate by himself or by any of the Magistrates 
subordinate to him to make further enquiry. It is 
clear thatthe order ought to have been made in these 
words. The Legislature appenrs to have contemplate 
ed thatthe Magistrate of the district should exercise 
a discretion as to the selection of any Magistrate 
Subordinate to him, and this discretion seems to have 
been vested in the District Magistrate and not in the 
Sessions Judge.” 

This view has been adopted by a Bench 
of the Bombay High Courtin Queen-Hmpress 
v. Dorabji Hormasji (3) and also in a Single 
Judge judgment of the Madras High Court 
in Ramaswami Tevar v., Subban (4). In 
Quzen-Empress v. Durabji Hormasji (3) the 
question to be decided was what powers 
a District Magistrate has in setting aside 
an order of discharge. ‘The powers of the 
Sessions Judge directing a further inquiry 
were not directly in issue. In the Madras 
case the reliance on Chundi Churn 
Bhuttacharjea v. Hem Chunder Bannerjea 
(2)is clearly an obiter as the head-note 
shows. With great respect I am not 
prepared to agree in the view taken by the 
Calcutta High Court in Chundi Churn 
Bhuttacharjea v. Hem Chunder Bannerjee 
(2) and without any stated grounds 
followed by the Bombay and the Madras 
High Courts in the rulings cited above. 
All that is said by Mitter and Field, JJ. in 
Chundi Churn Bhuttacharjea v. Hem 
Chunder Bannerjea (2) is that the order 
specifying a certain Magistrate by name 
to conduct the further inquiry is notin 
accordance withthe terms of the present 
s. 436, Criminal Procedure Code and that the 
District Magistrate alone can make the 

(3) 10 B 131 

(4) AIR 1930 Mad. 983; 129 Ind, Cas. 79; (1930) 
Cr. Cas. 1199; 32 Or. L J 226; (1930) M W N 911; 32 
LW 782; Ind. Rul, (1931) Mad. 223. 
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Belection of the Magistrate for the purpose 
of such inquiry. The section reads as 
follows: 


“On examining any record under 8, 435 or other- 
wise, the High Court or the Sessions Judge may 
direct the District Magistrate by himself or by any 
of the Magistrates subordinate to him to make, 
and the District Magistrate may himself make or 
direct any Subordinate Magistrate to make further 
inquiry into any complaint which has been dis- 
missed under s, £03 or sub-s. (3) of s. 204, or into 
the case of any person accused of an offence who 
has been discharged. Provided that no Court 
shall make any direction under this section for 
inquiry into the oase of any person who has been 
discharged unless such person has had an oppor- 


tunity of showing cause why such direction should 
not be made.” 


Leaving aside the proviso with which 
We are not concerned, para. 1 of the 
section can be divided into two parts. The 
first part is concerned with those cases in 
which the order cf dismissal of the complaint 
or discharge of the accused is revised by the 
High Court or the Sessions Judge. The 
second part deals with those cases in which 
the order of dismissal of the complaint or 
discharge of the accused is revised by the 
District Magistrate. The two parts arein- 
dependent of each other. The reason is 
that the High Court or the Sessicns Judge 
may have to deal with an order of dis- 
missal of complains or discharge of the 
accused passed by the District Magistrate 
himself. The error of the argument ad- 
vanced on behalf of the appellants lies 
in treating the second part as a corollary 
of the first. The first part is to the effect 
that the High Court or the Sessions Judge 
may direct the District Magistrate to make 
further inquiry either by himself or by any 
of the Magistrates subordinate to him. If 
the High Court or the Sessions Judge 
can directa District Magistrate by himself 
to make an inquiry, a fortiori can the 
High Court or the Sessions Judge direct 
that any particular Magistrate subordinate 
to the District Magistrate should make the 
further inquiry. In a subsequent Calcutta 
case, Hari Dass Sanyal v. Saritulla (5), a 
case decided by a Full Bench consisting 
of eight Judges, the majority judgment 
was delivered by Wilson, J. (Tottenham, 
Norris, Piggot and O’Kinealy, JJ. concur- 
ring) and at p. 619* the learned Judge 
Bays : 

oTnirdly, though I am inclined to agree with the 
contention urged before us that the mention of the 
High Court in s. 437 was not strictly necessary, 
and that, if it had not been mentioned, it would 
have had, under ss. 435 and 439, the same powers 
which are here expressly given to it, still I think 

(5) 15 C 608, 
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the mention of the three tribunals together, the 
High Court, the Court of Session, and the Dis- 
trict Magistrate, tends to show that the Legisla- 
ture intended them to have the same power with 
regard to the matter dealt with in the section.’ 

If a District Magistrate can select a 
Magistrate under him to make the further 
inquiry, there is no reason why the High 
Court and the Court of Sessions exercising 
the same power may not do so. In the 
Full Bench judgment the whole law on the 
subject of ordering further inquiry has 
been reviewed at great length, and three 
questions have been formulated. These 
are to be found stated at p. 617%, The 
third question was: What orders are pro- 
per to be made ifan order of discharge is 
to be set aside? After discussing the ques- 
tion Wilson, J. says: 

“The result is that in my opinion this Court or 
the Court of Session or the District Magistrate 
has jurisdiction on any sufficient ground to set 
aside an order of discharge, and direct either an 
additional investigation of the facts, or a re-con- 
sideration of the evidence, by the Magistrate whoss 


order is set aside, or a new enquiry before another 
Magistrate.” 


This clearly shows that the five learned 
Judges of that Court were of the opinion 
that the Magistrate whose order is set aside 
may be asked by the High Court or tke 
Court of Session or the District Magis- 
trate to make further inquiry. No doubt 
later on there is the remark: 

“I agree with the view taken in the Bombay 
ae Court in Queen-Eempress v. Dorabji Hormasji 
B)” 

That, however, is with reference to that 
which may be considered as sufficient 
ground for the order, and not with regard 
to the form of the order. I am clearly of 
the opinion that the option left to the Dis- 
trict Magistrate referred to by Field, J., 
in Chundi Churn Bhuttacharjiea v. Hem 
Chunder Bannerjea (2) is to be exercised 
by him only when he is the revising au- 
thority or when he is directed by the High 
Yourt or the Sessions Judge to select a 
Magistrate subordinate to him to make 
further inquiry. The High Court has very 
wide powers under s. 439, Criminal Pro- 
cedure Code. We are, however, concerned in 
the present case with the powers of a Ses- 
sions Judge. If the Legislature has 
thought fit not to leave it open to the 
Sessions Judge to select the Magistrate who 
should prceeed with the further inquiry 
directed to be made under s. 436, Criminal 
Procedure, Code, and if the language of the 
section supports that contention, one would 
expect similar language in s. 423 (1) (b) 
of the Oode, under which the Sessions 
Judge can set aside a conviction and order 


780 


a re-trial; but it is not there. It cannot be 
contended that it is not competent to the 
Appellate Court to direct any particular 
Magistrate to proceed with the retrial, It 
is obvious that when a conviction is set 
aside in appeal the Sessions Judge would 
not ordinarily deem it advisable to entrust 
the re-trial to the same Magistrate; he 
would rather like to leave it to the District 
Magistrate to select the Magistrate. The 
powers of the Sessions Judge are never- 
theless left unfettered. How then can 
it be argued that when only a partial 
inquiry is made by a Magistrate discharg- 
ing an accused person, it is not compe- 
tent tothe Sessions Judge, while ectting 
. aside order of discharge, to direct the same 
Magistrate to complete the inquiry, passes 
my comprehension. 

In practice, too, the order is often passed 
under s. 436, Criminal Procedure Code by 
Sessions Judges directing further inquiry by 
the very Magistrate whose order of discharge 
is set aside; or directing that the Magis- 
trate should not make the further inquiry. 
If a Magistrate has considered all the 
evidence led by the prosecution before 
discharging the accused, but has refused 
to admit some piece of evidence which the 
Sessions Judge thinks ought to have been 
admitted, and if admitted may not justify 
the order of discharge; or if the Magis- 
trate's view on some point of law is found 
to be erroneous, it may. be desirable to 
send the case back to the same Magis- 
trate for inquiry under s. 436, Criminal 
Procedure Code. If the Sessions Judge has 
no such power of direction, and has to 
leave it entirely to the option of the 
District Magistrate or at best merely ex- 
press a wish, and if the District Magistrate 
selects some other Magistrate to make the 
further inquiry, and if before this Magis- 
trate the accused claimsa de novo trial, 
and if the evidence led at the de novo trial 
is different from that recorded at the first 
trial, the whole object and purpose of the 
revision would be lost. Contrari-wise, sup- 
posing a Magistrate who has discharged 
an accused person has already formed an 
‘opinion prejudicial to the prosecution, and 
the Sessions Judge setting aside the dis- 
charge order thinks that the same Magis- 
trate should not proceed with the further 
inquiry ordered: and yet if the Sessions 
Judge has no power to direct the District 
Magistrate, the District Magistrate may 
entrust the inquiry tothe same Magistrate 
and thus frustrate the very object of the 
revision. I do not therefore think that 
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under s. 436, Criminal Procedure Code, 
the District Magistrate has got any 


higher powers than thoss of the High Court 
ot the Sessions Judge. 

When the High Court or the Sessions 
Judge does not think it desirable to send 
ihe case back to the same Magistrate, 
whether in that case any Magistrate sub- 
ordinate to the District Magistrate may 
be specified by name, or whether the 
selection has to be left to the District 
Magistrate, is a matter with which we are 
not concerned just now. Ordinarily when 
the Sessions Judge does not wish to send 
the case back to the same Magistrate he 
has no special choice and leaves the option 
to the District Magistrate, but that does 
not mean that the Sessions Judge cannot 
select the Magistrate himself. To deny 
the rigat of selection to the Sessions Judge, 
it must be remembered, is to deny the 
right to the High Court also, so far as the 
wording of s. 436 goes. It appears to me 
that in any case it is not open to us to 
interfere with the order in the present 
case by reason of the provisions of s. 537, 
Criminal Procedure Code. The Privy 
Council ruling in Abdul Rahman v. Emperor 
(64, is authority for non-interference with 
an order, even if irregular, when no actual 
or possible failure of justice occurs, 
Mr. Hashmatrai for the applicants was 
asked by us if in the present case he 
had any objection to the further inquiry 
being made bythe same Magistrate who 
originaily discharged his clients. He stat- 
ed to the Court that if the order for 
further inquiry is not tto be set aside, he 
was indifferent. Under the circumstances 
the order passed by the learned Judicial 
Commissioner should stand, and this appli- 
cation for revision should be dismissed. I 
order accordingly. 

Haveliwala, A.J.C.—This is an appli- 
cation in revision against an order passed 
by the learned Judicial Commissioner sit 
ting on the Sessions side, setting aside the 
order of discharge in respect of a com- 
plaint under s. 420, Indian Penal Code, 
in favour of the appellants (accused) by 
the learned Special First Class Magistrate. 
This application was admitted for the pur- 
pose of considering whether it was competent 
for the Sessions Judge under s. 436, Crimi- 
nal Procedure Mode, to send the case 
back for further inquiry to the same 
OSR 58; 100 Ind. Cas, 227; A IR 1927 P O 44; 54 

6; 2 Or, L J 259; 31 © W N 271; 25 A LJ 117; 
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Magistrate. It is urged on behalf of the 
applicants that the learned Sessions Judge 
was not competent to send the case 
back for further inquiry to the same Ma- 
gistrate. His contention is that the learned 
Sessions Judge could only direct the District 
Magistrate to hold the further enquiry by 
himself or by any of the Magistrates sub- 
ordinate to him. Now the words of s. 436 
Criminal Procedure Code, are : 

“On examining any record under s. 435 or 
ctherwise, the High Court or Sessions Judge may 
direct the District Magistrate by himself or by 
any of the Magistrates subordinate to him to make 
and the District Magistrate may himself make or 
direct any Subordinate Magistrate to make further 
inquiry, into any complaint which has been dis- 
missed under s. 203 or sub-s. (3), s. 204, or into 
the case of any person accused of an offence who 
has been discharged : 

Provided that no Court shall make any direc- 
tion under this section for inquiry into the case 
of any person who has been discharged unless 
such person has had an opportunity of showing 
‘cause why such direction should not be made.” | 

In support of this contention, reliance is 
placed on a case in Chundi Churn Bhutta- 
charjea v. Hem Chunder Bannerjea (2), where 
this point in question before us was prin- 
cipally considered. It wae held in that 
Case: 

“A Sessions Judge has no power under s. 487, 
Criminal Procedure Code, to direct a particular 
Magistrate by name to make the further enquiry con- 
templated by that section.” 

In this case, Field, J., observes: 

“The words of s. 437 are that the Court of Bes- 
sion may direct the District Magistrate by himself 
or by any of the Magistrates subordinate to him to 
make further enquiry. It is clear that the order 
ought to have been made inthese words. The 
Legislature appears tu have contemplated that the 
Magistrate of the district should exercise a discretion 
as to the selection of any Magistrate subordinate 
to him, and this discretion seems to have been 
vested in the District Magistrate, and not in the 
Sessions Judge.” G 

The wording of s. 437 of the old Code 
is substantially the same as the wording 
of s. 436 of the present Code, except the 
addition of the proviso. This point also 
came up for, consideration before the 
Bombay High Court in Queen-Empress v. 
Dorabji Hormasji (3), at p. 142* and the 
observations referred to above, were 
considered with approval. The judgment 
read; 

_ “That order is based on three separate grounds, 
one of which seems to us to be sufficient to support 
it, though the others ùre also relied upon by the 
Court. It is that, under s.437, Criminal Procedure 
Code (Act X of 1882), it was not competentto the 
Sessions Judge to order a particular Subordinate 
Magisirate by name to make such inquiry, It may 
be said that if it is not competent to the Sessions 
Judge te do so, a fortiori, it 1s not competent to the 
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District Magistrate as in this case, to do so, and 
this argument seems to have influenced Mr. Bagnell 
to some extent But suchan argument is evidently 
untenable, having icgard to the express terms of 
s. 437, Criminal Procedure Cole (Act X of 1882); and 
Field, J.,in his judgment in that case accordingly 
observes: ‘The Legislature appears to have con~ 
templated that the Magistrate of the District should 
exercise a discretion as to the selection of any 
Magistrate subordinate to him, and this discretion 
seems to have been vested in the District Magistrate 
and not in the Sessions Judge’ If this ground is 
good, as we are disposed to regard it, it 
alone is sufficient to support the order made by the 
learned Judges in that case.” , 

Another case, Ramaswami Tevar v. Subban 
(4), is also on this point. In this case 
the Sessions Judge. sitting in revision 
against an order of discharge directed 
further inquiry for finding out whether the 
offence was commilted on the evidence 
already adduced and further directed that 
the inquiry skould be made hy the sume 
Magistrale who originally tried the case. It 
was observed by the learned Judge: 

“Such an order is not in consonance with s. 436 
which does not authorize a Sessions Judgeto direct 
further inquiry by a particuler Magistrate subordi- 
nate to the District Magistrate. What the Sessions 
Judge can do is to direct the District Magistrate by 
himself or by any Magistrate subordinate to him 
to make the further inquiry thus leaving the District 
Magistrate to exercise a discreticn asto the selection 
of any Magistrate subordinate to him.” 

It is contended by the learned Public 
Prosevutor that the ruling in Chundi Churn 
Bhuttacharjez v. Hem Chunder Bannerjea 
(2), was not followed in alater case in 
Hari Das Sanyal v. Saritullah (5), and re- 
liance is placed on the observations 
made by the learned Chief Justice at 
p. 620 

“The resultis that in my opinion this Court or 
the Court of Session orthe District Magistrate has 
jurisdiction on any sufficient ground to set aside 
an order of discharge, and direct either an addj- 
tional investigation of the facts, or a re-consideration 
of the evidence, by the Magistrate whose order is 
set aside, or a new inguiry before another Magistrate.” 

These observations are mere obiter and 
do not perse show that it is competent 
for the Sessions Junge or for the High Court 
to send the case back to the same Magis- 
trate or to a particular Magistrate by 
name for further inquiry. A close 
reading of the case does not bear out that 
contention. The principal point for consi» 
deration in that case was: 

“Whether a notice to an accused peison was 


necessary in point of law before an order under 5, 437 
could be passed;”’ 


and it was held that as u matter of 
discretion ib was proper thal such notice 
should be given. The point that is before 
us was not discussed and it does not 
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show that the reasoning in Chundt Churn 
Bhuttacharjea v. Hem Chunder Banerjea 
(2), was either disapproved or not followed. 
No authority is cited by the learned 
Public prosecutor to the effect that it is 
competent for the Sessions Judge to send 
back the case tothe same Magistrate or 
direct a particular Magistrate by name to 
make the further inquiry. In the absence 
of any such ruling, I am constrained to 
follow the ruling in Chundi Churn 
Bhuttacharjea v. Hem Chunder Banerjea (2), 
which has been followed by the Bombay 
and the Madras High Courts. The language 
of the section is plain and leaves no room 
for doubt that the learned Sessions Judge 
has not the power, which ke has exercised 
in directing the same Magistrate to go 
on with the inquiry in the light of the 
observations he has made in his judgment, 
Moreover, the practice of this Court has 
always been to send the case back to the 
District Magistrate for necessary action 
under s. 436, Criminal Proeedure Code. 
Only one case for our Court may be quoted. 
In Jethanand v. Partabrai Gangaram (7). 
Milne, J. C. in setting aside the order of 
discharge said: 

“I... direct the District Magistrate by himself or 
by any Magistrate subordinate to him (I would 
suggest a Magistrate other than the Magistrate who 
has tried the case)to make further inquiry into the 
complaint against the accused.” 

Tnis shows that Milne, J. ©. was 
quite conscious of the fact that he had 
no power to send the case back to a parti- 
cular Magistrate for further inquiry. It 
the attention of the learned Sessions Judge 
had been drawn to the provisions of s.430, 
Criminal Procedure Code, and the cases 
Cited above, he would not have made the 
order which he has made. I agree that it 
is desirable that the High Court should 
have power to act under this section, but 
itis for the Legislature to amend the 
section and till that is done, I have to con- 
strue the section asit is. As, however, in this 
case Mr. Hashmatrai says that he has no 
objection tothe trial being held bythe 
same Magistrate, there can be no possible 
injustice caused to theaccused, Therefore 
I am not inclined to interfere with the 


order of the learned Judicial Commis- 
sioner, 
D. Order accordingly. 
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MADRAS HIGH COURT 
Criminal Revision Case No. 654 of 
193 


and 
(Oriminal Mavisi poetic No. 609 of 
193 


February 26, 1937 
Kine, J. 
NANU NAIR——PETITIONER 


VETSUS 
PUTHAN VERTIL KATHYAYINI AMMA 
— RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 488— 
Adoptive father, if liable under s. 48B to pay main- 
tenance to his adopted child. 

An adopted child does not fall within the phrase 
‘his legitimate or illegitimate child’ in s. 488, Cri- 
minal Procedure Code, and an adoptive father is not 
liable under the section to pay maintenance to his 
adopted child. Abdur Rahim v. Amir Begum (1) 
applied. 

Cr. R.P. under ss. 435 and 439 of the Code 
of Criminal Procedure,189>, praying the High 
Court to revise the order of the Court 
of the Joint Magistrate of Palaghat, dated 
June 4, 1936, and passed in Miscellaneous 
Case No. 77 of 1936. 

Mr. 0. K. Nambiar, fer the Petitioner. 

The Public Prosecutor, for the Crown, 

Order.—-The questin here is whether 
an adoptive father is liable under s. 488 
of the Code of Criminal Procedure to pay 
maintenance to his adopted child. There 


. appears to be direct authority on the point 


In Abdur Rahim v. Amir Begum (1), how- 


-ver it was held that a step-father is not 


bound to pay maintenance to his step- 
son even though apparently before he 
deserted his wife he had in fact been 
maintaining the step:son. While sympathis- 
ing with the point of view taken by the 
learned Joint Magistrate, I must, I think, 
look to the strict words of the section 
and from them it seems clear that an 
adopted child does not fall within 
the phrase ‘his legitimate or illegitimate 
child.’ 

The order is accordingly set aside so 


far as it awards maintenance for the 
child. 
ACN, Order accordingly. 


(1) 7 Lah. 365; 94 Ind. Cas. 354; 27 Cr. L J 610; A 
I R 1926 Lah, 532;27P L R 539, : 
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PESHAWAR JUDICIAL COMMIS- 
_ SIONER'S COURT 
Criminal Reference No. 2 of 1937 
January 29, 1937 
MIDDLETON, J.C. 
AKHTAR MUNIR—~Accuszep 
versus 
EMPEROR—Oppositg Party 
Criminal Procedure Code (Act V of 1898), s. 562— 
Applicability and scope—Accused of 30 years age 
prosecuted under Arms Act (XI of 1878), s. 19 (e) 
—Fact that it is his first offence and thathe is 
a lambardar, whether ground for taking security under 
a. 562, Criminal Procedure Code, and not awarding 
sentence, i 
The fact that an accused was prosecuted under s, 19 
(e), Arms Act, for possession of an unlicensed dagger, 
is a lambardar of 30 years age, is no reason for 
showing leniency by not sentencing him 
but only taking security under a. 562, Ori- 
minal Procedure Code. His age should carry 
no weight. At that age a man has arrived 
at atime of life when heis fully responsible for 
his actions and capable of realising their nature to 
the full. If the fact that it is his first offence by 
itself be sufficient reason for waiving the punish- 
ment it should be applied in all cases under s.19 
(e) Arms Act, in which there are no aggravating 
circumstances. But it is impossible to considar that 
such a course should be adopted universally. The 
law should be allowed to take its own course and 
if it is not allowed to do so, the result would be 
that an exception is made infavuur of an offender 
merely becauss he isa man of above the average 
position, which initself would amount to a gross 
failure of justice. Section 562, Oriminal Procedure 
Code, should only be applied in special cases and 
for special reasuns. Emperor v. Bhagat Singh (4), 
distinguished. 
Cr. Kef. reported by the District Magis- 
trate, Peshawar, dated December 23, 1936. 
Mr. M. I. Ghaznavi, for the Accused. 
Sardar Raja Singh, for the Crown. 
Order.—The respondent has been con- 
victed under s. ly (e), Arms Act, for 
possession of an unlicensed dagger. No 
sentence has been imposed upon him, 
but he has been placed on security under 
5. 562, Criminal Procedure Code. The case 
has been referred by the District Magis- 
trate with a recommendation that a subs- 
tantive sentence be imposed and that the 
order under s. 562, Criminal Procedure 
Oode, be set aside. The learned trial 
Magistrate was satisfied that the convict 
was found in possession of an unlicensed 
dagger, and thishnding of fact has not 
been challenged on his behalf before me. 
The reasons given by the trial Magistrate 
for not imposing sentence are as follows: 
(1) The respondent isa lambardar, (2) he 
is 30 years of age, and (3) itis his first 
offence. Learned Counsel for the respond- 
ent has cited Emperor v, Bhagat Singh (1), 
D AIR1933 Lah, 343; 144 Ind, Cas 538; (1933) 
50g Cas, 687; 3407, LJ 779; Jad. Rul, (1933) Lak. 
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which was a case in which a learned Judge 
of the Lahore High Court refused to inter- 
fere in a case where a trial Magistrate 
had resorted to the provisions of s 562, 
Criminal Procedure Code, although in that 
case the section could not legally be ap- 
plied, on the ground that there was noth- 
ing to be gained by passing a substan- 
tive sentence. In the present cases, 5"2, 
Criminal Procedue Code, was not illegally 
applied and the order passed by the 
trial Magistrate was within his discretionary 
powers. The only question therefore is 
whether in the words of the ruling referred 
to, there is anything to be gained by 
imposing a substantive sentence. I take 
it to mean whether the discretion exercised 
by the trial Magistrate was clearly mistaken 
or amounted toa failure of justice. 
Undoubtedly s. 562, Criminal Procedure 
Code, should only be applied in special 
cases and for special reasons. The first 
reasun given that the convictis a lambardar 
is no reason whatever for leniency. That 
the man holds a position, if relevant in 
any way, is relevant asindicating that he 
is a man of some position and authority 
who should set a good example to others 
rather than a bad example. To treat him 
leniently because he holds that pcsi.ion 
would be to differentiate the application of 
law as between responsible or irresponsible 
persons in favour of the former. The second 
reason given, namely that he is 30 years 
of: age, is also one which carries no weight. 
At that age a man has arrived ata time 
of life when he is fully responsible for 
his actions and capable of realising their 
nature to the full. The third reason given 
is that it is his first offence, and this is 
now left as the only reason. If this by 
itself is sufficient reason for waiving the 
punishment, it should be applied in all 
cases under s. 19 (e), Arms Act, in which 
there are no aggravating circumstances. I 
find it impossible to consider that such a 
course should be adopted universally. In 
my opinion, therefore, there is no reason 
at all why in the present case the law 
should not take its normal course. Whilst 
if it is not allowed to do so, the result 
would be that an exception is made in 
favour of an offender merely because he 
is aman of above the averege position, 
which in itself would amount to a gross 
failure of justice. I consider that Akhtar 
Munir should undergo a normal sentence, 
Accordingly I set aside the order under 
s. 562, Criminal Procedure Code, and 
sentence him to undergo six months’ rigoyoug 


784 NOORBHOY ALIBHOY HALAL v. SHORETARY oF stats (SIND) 16810 
imprisonment. The surety is accordingly The affidavit fled in support of the . 
released from his bond. application is by one Hemji, a Mehta of 

Yusifali, who states that the plaint was 

D. Order set aside. signed and verilied by Yusifali, and that 
although Noorbhoy was dead several years 

PENRAS before, through mistake Noorbhoy’s name 

was mentioned in the plaint as the plaintiff. 

SIND JUDICIAL COMMIS- Yusifali has not filed his affidavit to explain 
SIONER’'S COURT. why he falsely verified the plaint as being 


Application in Suit No. 8 of 1936 
October 2, 1936, 

. Roupcuanp, A. J. O. 
NOORBHOY ALIBHOY HALAI— 
PLAINTIFF 
VETSUS 
SECRETARY or STATE —DEFENDANT 

Civil Procedure Code (Act V of 1908), O. I, r. 10, 
O. VI, r.17—Living person instituting suit in name 
of dead person and verifying plaint in such person's 
name—Living person's name, tf can be allowed to be 
substituted under O. I, r. 10- Plaintiff grossly negli- 
gent—Whether can be allowedto amend plaint under 
0. VI,7r.17. 

Wherea person institutes a suitin the name ofa 
dead person and verifies the plaint on behalf of such 
dead person, and is found to be guilty of gross neglect 
jn misdescribing himself, hecannot be allowed 
to eubstitate a living person’sname in place of a 
dead person under O. I,r. 10, Civil Procedure Code, 
Nor is it proper for the Court, in such cases, to ex- 
ercise its discretionary jurisdiction in his favour to 
amend the plaint under O. VI, r. 17, since he is 
guilty of gross neglect. Tetlow v. Orela, Ltd. (1), 
followed. : 

Mr. Radheylal Aggarwal, for the Plaint- 
iff 


Mr. D. N. O'Sullivan, for the Defend- 
ant. 

Order.—This suit has been filed against 
the Secretary of State for India in Council 
bya person who has described himself in 
the plaint as Noorbhoy Alibhoy Halai, 
Muhammadan, adult, merchant, residing at 
Karachi. The plaint is not only signed by 
Noorbhoy as such, but also the verification 
of the plaintiff is signed by him and is as 
under: 

“T, the plaintiff above named, do hereby declare 
at Karachi; this November 26,1935, that what is 
stated above is true to my knowledge.” 


One of the defences raised to the action 
is, that Noorbhoy Alibhoy Halai was dead 
long before the filing of the suit and, there- 
fore, the suit is liable to be dismissed. It 
is in consequence of that defence that the 
present application has been made purport- 
ing to be an application under O, 1, r. 10; 
O. VL 1.17, and s. 151, Civil Procedure Code 
praying that the plaintiff should be permit- 
ted to amend the description given in the 


plaint as under: : 

“Yusifali Noorbhoy, Muhammadan, Bori, adult, 
merchant, carrying on business in the name and style 
of Noorbhoy Alibhoy Helai.” 


‘the plaint on behalf of a dead man. 


a plaint by Noorbhoy and not by him and 
how and under what circumstances he came 
to describe himself in the manner stated 
above. Now, there can beno doubt that 
Yusifali is guilty of gross neglect in 
misdescribing’ himself in the manner he 
has done and in verifying the plaint as 
Noorbhoy although Noorbhoy was dead 
long before the filing of the suil. The 
Present application is mainly an applica- 
tion under O. IJ, r. 10, Civil Procedure Code; 
but there can be no doubt that that rule 
does not apply. In Tetlow v. Orela, Ltd. (1) 
the suit had been instituted in ihe name 
of one Joseph Tetlow as plaintiff and not 
in the name of his widow as executrix of 
his estate, she having carried on the 
business in the same name after his 
death. It was conceded that the suit had 
been instituted ina wrong name through 
a pureslip, and yet the Court held that a 
living person’s name could not be sub- 
stituted in the place of a dead person under 
O. XVI, r. 2, R. S. C., corresponding to 
O. I, r. 10, Civil Procedure Code. The same 
reasoning equally applies to the present 
case. Mr. Radheylal has argued that even 
if O. I, r. 10, Civil Procedure Code, does not 
apply, the Court should grant permission 
to amend the plaint* under O. VI, r: 17, 
Civil Procedure Code. Itis not disputed 
that if afresh suit is now filed by Yusifali 
it will be time-barred. I am afraid under 
the circumstances it will not be proper 
for the Court to exercise its discretionary 
jurisdiction in favour of Yusifali for the 
purpose of relieving him of gross neglect 
on his partin instituting the suit in the 
name of a dead man and in Acie 

o 
say the least the plaintiff should have 
known better when he was putting his 
signature to the verification to the plaint 
which I presume was read out to him. 
This application is, iherefore, dismissed 
with the result that the suit also fails and is 
dismissed with ccsts. 

D Application dismissed, 


(1) (1920) 2 Ch, 24; 89 L J Ch, 465; 123 L T 388, 
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OUDH CHIEF COURT 
Civil Revision Application No. 120 of 1935 
April 14, 1937 
SRIVASTAVA, C. J. AND ZTA-UL-HASAN J. 
BISHESHAR PANDE—APPLICANT 
versus 
TRILOKI PANDE-—Oprosıte Party 
Provincial Small Cause Courts Act (IX of 1887), 
8, 35—~—Suit filed in Small Cause Court—Transfer 
of Judge—Successor not having jurisdiction totry suit 
—District Judge ordering suit to be tried by Munsif 
—Suit tried on regular side—Appeal from decree, 
if les—Civil Procedure Code (Act V of 1908), s. 24, 
if applies. h 
When the Court’ of Small Cause J udge ceases to 
have jurisdiction with respect to a case on account 
of that officer’s transfer and all proceedings in the 
case are under s 35, Provincial Small Qouse Courts 
Act taken in the Oourt of Munsif, which is the 
Court in which the suit would have been filed 
on the regular side if brought after the transfer 
of the previous Small Oaase Court Judge and the 
Munsif tries the suit onthe regular side and not 
as a Judge of a Court of Small Causes, there is 


no reason why an appeal should not lie against 
his decree. 

Section 24, Civil Procedure Code, contemplates 
the transfer of a case from one existing Court to 
any other existing Court and nob from a Court 
which has ceased to exist,and ifa Court of Small 
Causes had ceased to exist or the officer invested 
with Small Cause Court power has been trans- 
ferred from the District and there is no other 
officer possessing such powers, there would beno 
Court from whichthe District Court can ander 
8. 24 transfer a casa to an ordinary Ovurt. 
Bhagwati Pande v. Badri Pande (L, followed, Ram 
Charan Banwari Lalv. Kishori Lal Ram Sarup 
(2), not followed and Baijoo v. Tulsho 18), referred 
to. 


O. R. App. of the order of the Second 
Additional Subordinate Judge, Fyzabad, 
dated July, 17, 1935. 

Dr. Qutubuddin Ahmad, for the Ap- 
plicant. 

Mr. Akhlaque Hussain, for the Opposite 
Party. 


l Judgment,—This is an application for 
revision of an order of the learned Addition- 
nl Judge of Fyzabad, dated July 17, 


The suit which has given rise to this 
application was broughs by the plaintiff- 
applicant on tne Smali Cause Ovurt side 
in the Court of Mr. Hasan Irshad, Muusif 
of Akbarpur, for recovery of ks. 205 on 
foot of a bond. Mr. Hasan Irshad had 
Jurisdiction to wy Small Cause Court sults 
upto Ks, 250. The case was fixed tor final 
hearing on July 30, 1934, but before tnat 
date Mr. Hasan lrsnad was transferred and 
was succeeded by sir. Knadim Ali, wuose 
jurisdiction to try Small Cause Court suits 
extended upto Ks. 100 only. Under orders 
of the District Judge of Fyzabad, the suit 


168—99 & 100 
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was tried by Mr. Khadim Ali on the regu- 
lar side and was dismissed. The plaintif 
appealed against the decree dismissing his 
suit but the learned Additional Civil 
Judge who heard the appeal was òf opi; 
nion that the decision of Mr. Khadim Ali 
was final and that no appeal lay against 
the decree. He, therefore, dismissed the ap- 
peal. Against this order the present 
application has been filed. 

It is contended before us that the learn- 
ed Additional Civil Judge was in error in 
holding that no appeal lay against the 
decree of the trial Court in this case and- 
we agree with this contention. Section 35 
(1) of the Provincial Small Cause Courts 
Act (IX of 1887) lays downthat where a 
Court of Small Causes or a Court invested 
with the jurisdiction of a Court of Small 
Causes has from any cause ceased to have 
jurisdiction with respect to any case, any 
proceeding in relation to the case, whether 
before or after the decree, which, if the 
Court had not ceased to have jurisdiction, 
might have been had therein, may be hid 
in the Court, which, if the suit out of 
which the proceeding had arisen were 
about to be instituted, would have jurisdic- 
tion to try the suit. It is clear from tais 
that when the Court of Mr. Hasan Irshad 
ceased to have jurisdiction with respect to 
the present case on account of that officer's 
transfer from Akbarpur, all proceedings in 
the case were under this section to be 
taken in the Court of Mr. Khadim Ali, 
Munsif, which was the Court in which the 
suit would have been filed on the Regular 
side if brought after the transfer of Mr. 
Hasan Irshad. Mr. Khadim Ali tried the 
suit on the Kegular side and not as a 
Judge of a Court of Small Causes and there 
is, therefore, no reason why an appeal 
should not lie against his decree. 

The learned Additional Civil Judge has 
relied oa s. 24 (4) of the Oode of Oivil 
Procedure which provides that the Court 
trying any suit transferred or withdrawn 
under s. 24 from a Court of Small Causes, 
shall for the purposes of such suit be 
deemed to be a Oourt of Small Causes 
and his reasoning is that as the District 
Judge transferred this case to the file of 
the Munsif, the latter's Court must be 
deemed to bea Court of Small Causes for 
the purposes of the suit; but s. 24 contemp- 
lates the transfer of a case from one exist- 
ing Court to any otner existing Court and 
not from a Court which has ceased to exist, 
as was held in the Full Bench case of 
Bhagwati Pande v. Badri Pande, A. L R 
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193] All. 574 (1). It was held in that case 
that if a Court of Small Causes had ceas- 
ed to exist or the officer invested with 
Small Cause Court powers has been trans- 
ferred from the District and there is no 
other cfficer possessing such powers, there 
would be no Court from which the District 
Court can under s. 24 transfer a case to 
an ordinary Court and it was further 
said that the contingency where no Court 
or officer invested with Small Cause Court 
powers exists is provided for in s. 35 of the 
Provincial Small Cause Courts Act. We 
_ entirely agree with this view and are of 
opinion that the present case is govern- 
ed by s 35 of the Provincial Small Cause 
Courts Act, so that proceedings in the case 
would automatically beheld in the Court 
of Mr. Khadim Ali after the transfer of 
Mr. Hasan Irshad even though the learned 
District Judge passed an order of transfer 
of thecase presumably under s. 24 of the 
Code of Civil Procedure. 

The learned Judge of the lower Appel- 
late Court has also reliedon the case of 
kam Charan Banwari Lal v. Kishori Lal 
kam Sarup, I. L.R. 50 All. 810 (2). In 
that case a learned Judge of the Allahabad 
High Court sitting singly, no doubt, held 
that in a casein which during the pen- 
dency of a suit before a Subordinate 
Judge having Small Cause Court powers, 
the Sub-Judge was transferred and was 
replaced by another Subordinate J udge 
whohad no such powers and the suit 
was transferred by order of the District 
Judge to a Munsif, s. 24 (4) of the Oode 
of Civil Procedure was applicable and 
that no appeal lay from the decision of 
the Munsif but this case was not fol- 


lowed in the Full Bench ease referred to 
above. 


It was also urged that as under cl. (b) (ii) 
of s. 24 (1) of the Code of Civil Procedure 
it is necessary that the Court to which a 
suit is transferred for trial should be com- 
petent to try the same, the order of the 
learned District Judge transferring the pre- 
senl suit tothe Court of the Munsif was 
illegal and in this connection the learned 
Counsel fcr the appellant relied on Buaijoo 
v. Tulsha, 20 O. U. 350 (3) but thisis a 
point which it is nol necessary for us to go 
into forthe purposes of this appeal. It 


G) A 121631 Al 574; 136 Ind. Cus, 357; (193 
Ali J 953; Ind. Rul. (1932) AlL 181; 51 A i G i 
(2)£0 AB1O; 115 Ind. Cos 127; 26A L J 779: 
AI R 1929 All. 50; Ind, Rul (1929) All 351, 
y © 20 O O 350; 43 Ind. Cas. 314; AI R 1918 Oudh 
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is sufficient for the purposes of this ap- 
peal that, as we havesaid above, s. 35 of 
i Provincial Small Cause Courts Act ap- 
plies. 

We, therefore, alow this application 
with costs and setting aside the decree of 
the lower Appellate Cour. remand the ap- 
peal to that Court for decision on the 
merits. 

D. Application allowed. 


encanta 


PATNA HIGH COURT 
Company Act Case No. 63 of 1930 
November 10, 1936 
Wort, J. 
PENINSULAR LOCOMOTIVE Co. Lrp.— 
APPLICANT 
versus 
H. LANGHAM REED AND OTHERS— 
OPPOSITE PARTIES 

Companies Act (VII of 1913), ss. 281, 235— Wind- 
ing up — Misfeasance—Directors making payment 
during winding up proceedings, on contracts entered 
into by them—Payment, whether void—Relief under 
s. 281, whether can be granted—Application of assets 
for objects other than specified—Whether breach of 
trust—Directors, position of — Liability under 
s. 235, nature of— Application by liquidator for 
damages for breach of trust of directors—Limitation 
applicable—Limitaiion: Act (IX of 1908), Sch. J, 
Arts. 120, 115, 116. 

Although the position of directors of a company 
differs from that of trustees in some respects, yet 
to the extent of their being entrusted with the 
monies of the Company, they are trustees: and they 
are jointly and severally liable for breach of trust. 
Ramskill v. Edwards (6) and In re Carriage Co- 
operative Supply Association (8), referred to. [p. 
792, col. 2.] 

lf the directors during the winding up proceedings 
make a payment, on a contract into which they 
have entered, they do so at their peril, ana, 
excepting those cases in which it would be held 
that the payment was necessary for the winding 
up or for the carrying on of the business of the 
Company pending the hearing of the winding up 
petition, the directors must be aware that there is 
always a risk of such payments being void. It is 
impossible to excuse the directors on account of 
lack of knowledge. They, above all, must have 
known what were necessary payments, and they also 
must be assumed to have known that having enter- 
ed into a contract which had not becn completed 
before the winding up, the persons with whom they 
were contracting were cntitled only to prove in the 
winding up for damages. In the sense, therefore, 
that the directors were aware that they were mak- 
ing an unauthorized payment, they weie disposing 
of the property of the Company wrongfully and, 
therefore, guilty of a breach of trust. Absence of 
dishonesty or traud is immaterial and they are not 
entitled tu relief under s. 281, Oumpanies NG, Jn re 
Wiltshire Iron Go., Isa parte Pearson (3) and Musonic 
General Life Assurance Co. v. Sharpe (4), relicd on. 
Lp. 791, col. 2.) 

Companies’ assets ure entrusted to the directors 
lur application tu certuin delined objects and they 
are responsible as for a breach of trust, if they 
apply them to other objects, 
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The directors are in a limited manner trustees, 
Their liabilities are liabilities which depend up m 
their position as directors. Their position as directo 8 
is governed by the Articles of Association and general- 
ly by the written constitution of the Company, The 
articles are a part only of the contract, The liability 
is not a liability arising independent of contract. The 
liability under s. 235, thus arises out of a contract 
which is partly in writing and partly not so, Con- 
sequently, where the liquidator applies under s. 235 
for damages fur misfeasance or for breach of con- 
tract by directors, the application is governed not 
by Art. 115 or Art. 116, Limitation Act, which deal 
with contracts exclusively in writing or not in 
writing, but by Art. 120. ([p, 794, col, 1.) 

{Indian and English case-law referred to.) 

Mn Netai Chandra Ghosh, for the Appli- 
cant. 

Sir Sultan Ahmed and Mr. S. N. Bose, 
for the Opposite Parties. 

Judgment.—This is an application by 
the Official Liquidator of the Peninsular 
Locomotive Co., Ltd, under s. 230, Com- 
panies Act, for compensation for damages 
suffered by the Company by the payment 
of the sum of £6,000 during the winding 
up which puyment was void under s. 227 
of the Act and which was misfeasance or 
breach of trust and a sum which the 
directors became “liable” to re-pay to the 
Company within the meaning of s. 235. 
The defence of the director against whom 
the summons has been taken out is that 
he was not guilty of any misfeasance or 
breach of trust nor liable to re-pay the 
sum and that in any event he having 
acted honestly and reasonubly he ought 
fairly to be excused under s. 281. Fur- 
ther the application is barred by limi- 
tation. 

_ The Peninsular Locomotive Company was 
incorporated im the year 1921 for the 
purpose of the manufacture of locomo- 
tive engines. The Company was started 
in pursuance of a policy of the Government 
of india at that time, for encouraging the 
manufacture of locomotives in India. How- 
evel, after it became manifest that the 
business of the nature for which the Com- 
pany was incorporated was not forth- 
coming, the Company engaged for a time 
in the manufacture of railway wagons, and 
ib is said that a protit of two or three 
lakns of rapees was made during the 
short time tuis wagon business lasted. 
Ultimately Government purchased the 
works of the Company for twenty lakhs 
of rupees. [his was on July 14, 1927, 
and on May 21, 1928, by a resolution 
of the Board a sum of six lakhs of 
the capital was returned to the share-holders 
by payment of Rs, 20 per share. The 
authorized capital, it should have been 
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stated, was 60 lakhs of rupees, and the 
issued capital 28 lakhs of rupees in shares 
of Rs. 100 each. Of the 28 lakhs of 
rupees Messrs. Kerr Stuart & Co, Lid. 
the Managing Agents, held Rs. 11,50,000, 
Mr. Langham Reed, the Chairman of the 
Board, Rs. 8,52,200, Sir George Buchanan 
of the Directors Rs. 15,000, Mr. T. Gordon, 
Director, Ks. 22,500, Mr. F. E. Dinshaw 
Rs. 5,00,000 on behalf of himself but 
principally as nominee for the Maharaja of 
Gwalior, and the balance by persons in 
India and England who were either friends 
or employees of Messrs. Kerr Stuart & 
Co. Ltd. It was a private Company with 
22 share-holders in all. No application 
was made to me in this case to order 
pleadings nor tə take evidence orally, 
which might have been done, but the facts 
do not seem to be seriously disputed 
and sufficiently appear from those letters 
and documents which have been exhi- 
bited in the case annexed to the various 
affidavits. 

The Registered Office of the Company up 
till December 6, 1921 was in Bombay but 
after that date was transferred to Jamshed- 
pur in the jurisdiction of this Court. On 
January 10, 1930, Mr. I’. E. Dinshaw, who 
had resigned from the Board in 1927, filed 
a petition in the High Court at Bombay 
to wind upthe Company. The Registered 
Office having been removed to this Pro- 
vince, the petition was withdrawn and on 
June 5, 1930, a petition was filed in this 
Court. On June 30, 1930, the winding up 
order was made and a liquidator was 
eventually appointed although the order 
for winding up bore date July 3, 1930. 
On March 13, 1931, the orders were set 
aside owing to irregularities as regards 
advertisement of the petition, but on May 
11, 1931, after due advertisement a wind- 
ing up order was made on the ground 
that the company had ceased to do busi- 
ness andthe substratum of the company 
had gone. This sum of £6,000 was paid 
on or about June 20, 1930, and it is not 
disputed that the payment was made after 
the commencement of the winding up and 
therefore was void under sub-s. 2 of s. 227, 
Companies Act. This Court declined to 
validate the disposition on September 13, 
1932, an application having been made 


‘py the liquidator to the Court for certain 


directions in the winding up. The facts 
relating to the payment of £6,000 are as 
follows: Jn 1927 it appears that the 
directors, the chairman of whom was 
Mr. Langham Reed, considered the ad- 


188 
visubilily of purchasing the works of Cal- 
moni lingmeeriug Oo., uta, and negotiations 
appear to have peen commenced through 
Messrs. Kerr, Stuart & Co., Ltd., who were 
the Managing Agents of tue Fenmsular 
Locomotive VUcempany, and a company 
known as Low & Uos Lid., who represented 
the debenture-hclders of the Indian Com- 
pany, and Calmoni Engineering Uo., Ltd, 
(in liquidation). A meeting of we Board 
of Direciors appears to have taken place 
in bombay on July 15, 1927 ; the minute 
vf thal meeting is annexed to the Liqui- 
dator’s ailidavit and marked Ex. H. ‘nere 
were present dir Fazulbhoy Carrimbnoy, 
Sir Purshotamdas ‘hakurdas, Mn FP. E. 
Dinshaw and Mr. Manu bubedar, the 
respondent. lt is convenient to state 
here that at times material to this applica- 
tion the directois were Mr. Langham keed, 
Sir George buchanan, Mr. Uhalles T. 
Goraon and Mr- Manu Subedar of whem 
Mr. pubedar alone was living in india 
(Bumbay), it was agreed that a cable 
should be sent to the chairman in London 
to this effect : 

“Galmoni Engineering Company Mr, K, E. Din- 
shaw says no time to consuls Gwalior Darbar. 
li Gwanor Darbar does not support, Gwalior 
Darbar will have to be returned money proportionate- 
ly. Subject to this directois agree to purchase 
Culmon: Mngineering Company.’ 

Mr Langham Kees cabled to Manu 
Subedar (tne responaent) on duly žl 
the eflect that iLey had agreed to purchase 
the Ualmoni Engineering W orks ana paid 
10 per cent. deposit ior an option to 
complete in ten weeks. lt is by nomeans 
certan what happened in the meanume. 
But on May 21, 1925, Mr. Subedar cabled 
to Mr. Reed : 

“Calmoni Engineering Works beaid of Direc- 
tors are opposed to purchase at any price. Much 
piefer reasonable settlement without our baking 


over works.” 

mr, Langham Reed cabled on 23rd 
July: 

“Galmoni Engineering Werks, Regret board's 
decision. Kerr, Stuart & Co, will probably make 
arrangements to purchase themselves.” 


Kerr Stuart & Co. and Low & Co. were 
in London. 'Lheie was slower Board 
meeuug on May ël, lyzd of the Indian 
directors the nunute ol Which stated that 
With regaid w tue cable of Muy Zə, the 
ulrectouis had considered the cler of 
Messis. Low & Co. to icdace the price ot 
ue Gamu Lugineermg Works ircm 
ks. 2,0U,00U. but im View ot dithculties 
lu urgunging a laige ioundiy business 
oh wilemunerative basis owing to the 
bieakaown of Messrs. Tata iron and 
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Steel Co., Lid., the directors had stated that 
tuey could not entertain any oiler iuvolv- 
ing taking over Le works of the company 
Mr. Manu subedar was authorized to send 
a cable to this effec. In 1927 it appears 
tbat two sums had been paid by tue 
Directors to Low & Cos Ltd. with regard 
to this option, one of £400 and tne other 
of £2129. Now wecome to the year 1929. 
Mr. Subedar intormed Mr. Langham Reed 
on Octoberl, by cable that Mr. Dinsnaw 
who had by that time resigned from the 
Board was preparing a petition to tue 
Court for winding up tae Company. 
He (Mr. Subedar) asked for instructions 
and the chairman of the directors in 
London cabled to Mr. Subedar that “wind~ 
ing up proceedings will be very prejudicial 
to tbe Company”. Mr. Subedar on Uctober 
3, 1929, wrote to Mr. Langham Reed in 
London discussing the threatened winding 
up proceedings pointing out that if the 
petition was filed it could bave to be filed 
in the High Court of Bihar and at the same 
ume discussing the possible points wici 
could be put rorward as a deience lo 
Mr. Dinsuaw'’s petition. He also asked 
fur authority trom the directcrs in Londen 
jor the necessary power to detend the 
proceedings in the High Court. ‘This 
matter was mentioned again on December 
zi, 1929, when Mr. Subedar wrote to Mr, 
Langham Keed. ‘Lhen we come to the 
year 190 inwnich on Janualy 11 a cable 
was sent by Mr. Langham Reed to Mr. 
Subedar tu the effect ihat the representa- 
tives ot the debenture-holders ot the 
Caimoni ngineering Company were 
prepared to cell their property for 46,000 
casu and £10,000 two years sıx percent. 
debentures’. On 13th Mr. Subedar cabled 
in repiy that owing to the unsettled con- 
ditions he would much prefer to mike 
turther payment to extend the option to pur- 
chase the Calmoni Works. E 

lu was on January 10, thata petiticn was - 
filed in the bombay high Court and 
notices were served on the company on 
the zist ol that month. Mr. Reed informed 
Mr. Subedar that iwwey had extended the 
option to purchase Caimoni Works to June 
zU, at tue same price, but £ 10,040 re- 
mamiug on six per cent, debentures. ‘Tne 
Chaiimun of Low & Co. wrote to Kerr, 
Siuart & Co., we Managing Agents of the 
remuswar Locomotive Company, on 
Januuy 20, 1930. ‘his letter stated the 
terms ot the opion granted to the Feninsu- 
lar Loccmotive Company. He acknowledg- 
ed the receipt of £1.50 giving the com 
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pany the option to beexercised within five 
months to purchase all the works, buildings, 
plant, machinery, tools, ete. for £14,625, 
On the exercise of the option a further 
payment was to be made of £4,625 
and it is this £4,625 which is the 
major portion of £6,000 claimed in this 
application. I revert for a moment to 
the payments of £500 and £2,125in June 
and July of 1927. Itis a little dificult to 
understand exactly what those payments 
were. The respondent in his affidavit 
refers to them as “paid in view of an 
intended purchase of the said factory”. 
Whether the £1,500 was a further sum 
paid for the extension of the option does 
not appear. The terms set out in the 
letter of January 20, would appear to 
indicate that the £1500 was the first pay- 
ment in connection with the option. How- 
ever, no particular point arises with 
regard to this, and indeed the summons 
before me deals only with the later pay- 
ment of £4,625 and the balance of the 
£5,000 the details of whieh will be mention- 
ed in a Moment. On January 22, 1930, 
Mr. Subedar cabled to Mr. Langham Reed 
to the effect that Mr. Dinshaw had 
presented a petition in Court and that he 
wanted authority todefend the proceed- 
ings. 

A further letter dated January 25, 1930, 
clearly discloses that of which there can 
be no possible doubt, if it is at all 
material, that Mr. Subedar and the direc- 


tors were well aware of the action 
of Mr. Dinshaw in presenting a peti- 
tion to wind up the company. Mr. 


Dinshaw in his letter of January 25, show- 
ed some anxiety as regards the purchase 
of the Calmoni Works and he was fearful 
lest the winding up proceedings in Court 
should disclose the intention of the 
directors as regards this purchase. And 
itis clear that Mr. Subedar was of the 
opinion that one of the grounds upon 
which they should resist the petition of 
Mr. Dinshaw was that the company was 
under contract for the purchase of the 
Calmoni Works. He points out during the 
couree of that letter that the Calmoni 
Works was not a saleable asset although 
a valuable asset to the Peninsular Locomo- 
tive Company. He further points out that 
they were in a dilemma, if thev put forward 
in their affidavit by way of defence to the 
petition for winding up, that they were 
under contract to purchase the Calmoni 
Works, it would prevent their taking 
advantage ofany legal flaws to ‘get out of 
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this contract’, A power-of-attorney was 
sent by the directors on February 7, to 
Mr. Subedar. On June 18, 1930 Mr. 
Subedar cabled to Mr. Langham 
Reed tothe effect that he understood that 
My. Dinshaw had filed a petition for com- 
pulsory liquidation. The words were, 
‘understand that Mr. Dinshaw | filed a 
petition compulsory liquidation . There 
was a suggestion by Sir Sultan Ahmed 
who appears on behalf of Mr. Subedar 
that it had not been proved that Mr. Sube- 
dar had knowledge of the windiag up 
petition. Thathe hed is in my opinion 
too clear to be discussed. We now come 
to an important point On June 18, 1930, 
there was a cable from Mr. Langham Reed 
which I propose to set out in full : 

“Board Penloco Thursday next to complete pur- 
chase Calmoni and laid down future programme, 
Please instruct P & O Bank to credit by cable 
Penloco London £6,000. All outstanding mattors 
will be immediately dealt with.” 

The position was this. There was a 
banking account in London and there was 
alsoa banking account in Bombay, and 
Tdo not think it is disputed that whereas 
the London banking account was not in 
funds t'e Bombay banking account was, 
and it was for this reason thata cable 
was sent by Mr. Langham Reed asking 
Mr.Sub “ar to transfer money from the 
Bombay aczount. to the London account. 
We have in Ex. G, to the liquidator’s 
affidavit, a minute dated June 19, 1930, 
of a Board meeting held at 5. Board Street 
Place, London. Of the directors there were 
present Mr. Langham Reed, Sir George 
Buchanan and Mr. C. T. Gordon. The 
Secretary was there, the balance sheet of 
the year 1929 was submitted for the 
approval uf the Board; it was approved 
and signed by the directors and he was 
instructed to post it to Mr. Subedar. It 
was resolved to complete the purchase of 
the Oalmoni Works and to pay the balance 
of the cash consideration of £4,625 to 
Messrs. James Low & Oo. at once. It 
was resolved that the members of the 
Board should accept £250, the Jhairman 
£300 for their services to date It was 
agreed that the following cheques were to 
be drawn and signed: £1625 for the pur- 
chase of Calmoni Works, £500 for Mr. 
Langham Reed's fees, £1250 erch for 
Sir George Buchanan and C. T. Gordon 
(Directors? fee), £100 for the Secretary 
£20 for Mr. Bignal S services rendered 

d £20 for petty cash. ; f 
A Thess pans make up £5,000 which is 
claimed by this summons. Mr. Langham 
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Reed cabled to Mr. Subedar on June 20, 
tothe effect that it was decided to com- 
plete the purchase of Calmoni Works and 
that the balance had been paid. I would 
have stated that on June 20, Mr. Subedar 
cabled : “As per yonr telegram have tele- 
graphed to-day £6,000”. The payment 
was made by the London Board sending 
a cheque under cover of a letter dated 
June 21,1930, Ex. M, to the liquidator’s 
affidavit. It is not disputed that the pay- 
ment ‘was made possible by Mr Manu 
Subedar’s transferring money from the 
Bombay account to the London account. 
On June 21, the Secretary of the Company 
in India wrote to Mr. Lovelock and Lewes, 
Liquidators of the Calmoni Works, in- 
forming them thatas the Board in Eng- 
land hadinformed the writer by a tele- 
gram that the balance of the purchase- 
money had been paid, they had arranged 
for the Locomotive Company to take posses- 
sion on June 30, 1930. On June 23, 
Mr. Subedar received a letter from the 
Secretary in London informing him of a 
Board meeting held on June 19, in London. 
The draft balance sheet was enclosed with 
thatletter. Apparently Mr. Subedar was to 
prepare the report and it was suggested that 
the report should contain the following 


statement : 

‘During the year no active operations have been 
carried on by the Company. Negotiations have 
been carriedon by the Company with the Govern- 
ment of India with a view to obtaining some 
satisfactory compensation in respect of the loss of 
possible locomotive orders, but no arrangement 
which would be satisfactory tothe Oompany has 
yet been arrived at. During the year an option on 
the General Engineering Works of the Oalmoni 
Company has been obtained on favourable terms 
with a view to the Company being able to carry 
on a manufacturing business should a favourable 
opportunity occur.” 


I refer to this suggestion made by the 
English Board in order to show exacily 
what the position was at this date. There 
was further correspondence with which we 
are not concerned. A letter written by 
the Solicitors representing the Company 
to the Official Liquidator on March 20, 
1931, sets out briefly the details of negotia- 
tions regarding the purchase of the Calmoni 
Engineering Works. It was on those facts 
that the liquidator made application to this 
Court for a summons under s. 235 of the 
Act. When this matter came before me 
on the application for the issue or a mis- 
feasance summons, the question of the 
jurisdiction of this Court arose, and it was 
held that although this Court had jurisdic- 
tion over the directors in India, it had no 


PENINSULAR LOCOMOTIVE CO., LTD. V. Hy LANGHAM REED (PATA) 


16810 


jurisdiction to issue process in England and 
therefore on the London directors. In ans- 
wer to the case made by the liquidators 
Mr. Manu Subedar conten led in his affidavit 
that ths Court had no jurisdiction over 
him as he was not a resident within the 
Province, but this point has not been 
pressed before me at the hearing; indeed 
Sir Sultan Ahmed appearing on behalf of 
Mr. Manu Subedar does not deny that 
this Court has jurisdiction over Mr. Subedar 
in this matter. It is the contention of Mr. 
Manu Subedar that in transferring £6,000 
to the London account on June 20, 1930, 
he was acting under the instructions of 
the English Board, and was, therefore, in 
no way responsible for the payment of 
the sum of £4,625, It is also contended 
that even if he be taken to have been res- 
ponsible for the payment, in fact there 
was no liability under s. 235 of the Act. 
In development of that argument it is 
contended that it was neither a misfeasance 
nor a breach of trust; that the sum was 
paid in the ordinary course of business; 
that the payment was not one for which 
the directors would be Hable: that s. 235 
ereated no liability unless it could be shown 
otherwise that the payment was a breach 
of trust, and that a payment such as that 
contemplated by s. 227 was not within 
3. 235 of the Act. 

As regards the question of fact I have 
no doubt. Ib is true that Mr. Subedar 
did not actually sign the cheque for £4,625 
or the other items which made up the 
balance of £6,000; but it is clear that he 
was acting in agreement with the other 
directors and was (apart from matters of 
detail} at one with the policy of the 
English Board. And although from the 
facts and physical circumstances of the 
case it was impossible for Mr. Subedar to 
sign the London cheque, it isnot by any 
means possible to hold that Mr. Subedar 
had no connection with the payment. But 
for the transfer of the money from Bombay 
to London it would appear that the pay- 
ment would have been impossible. This, 
in my opinion, can be gathered from the 
fact that the English Board requested 
Mr, Snbedar to transfer the money. Nor 
do I think that the liability of Mr. Subedar 
rests alone on the fact of his having 
transmitted the money from Bombay to 
London. The fact referred to is the clearest 
evidence of his agreement with the policy 
of the London directors, and evidence of 
that whether got from the proof of his 
having transferred money from the Bombay 
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account to the London account, or from 
other facis in the case is sufficient to 
establish his liability. But it is said by 
Sir Sultan Ahmed that Mr. Subedar could 
do nothing but to obey the instructions 
of the Board. It is, however, impossible 
to look upon Mr. Subedar as anything other 
than what he was, namely, a director, and 
therefore entitled to express his views as 
regards the policy of the Company. What 
would have been the position had Mr. 
Subedar protested and declined to agree to 
the payment, but at the same time trans- 
ferred the sum of money to the London 
account, it is difficult to say. 

In my judgment it is impossible to look 
upon Mr. Subedar other than as being res- 
ponsible equally with the other directors 
for the payment of this sum. On the 
tather limited question of Mr. Subedar's 
attitude in this matter, reference might 
be made to the decision in Joint Stock 
Discount Co. v. Brown (1). There a payment 
had been made by the Company with regard 
to a transaction which was ultra vires, and 
Brown, one of the directors, was said to 
have protested; nevertheless he was held 
responsible. There is nothing in this case 
to suggest that Mr. Subedar had in any 
way disagreed with his fellow directors 
and, even if the transmission of the money 
from Bombay to London is looked upon 
a8 a mere ministerial act, I find it impossible 
to excuse Mr, Subedar on that account 
As regards the legal position, it is im- 
possible to contend that this transaction 
was in any way valid. My brother Fazl 
Ali has already held in an application by 
the liquidator for a direction under s. 183, 
Companies Act, that the payment cannot 
be validated under s. 227 of the Act, 
Chitty, J. in Re Neath Harbour Smelting 
and Rolling Works (2) held that by the 
operation of ss. 153 and 165, Companies 
Act, then in force in England (these 
sections are equivalent to ss. 227 and 283 
of the Indian Companies Act) the directors 
were liable for the sums paid notin the 
ordinary ccurse of business but after the 
commencement of the winding up. The 
authority of this case has never been 
questioned and is relied upon in such 
authoritalive text books as the late Lord 
Wrenbury's (Lord Justice, Buckley's) Book 
on Company Law. But it is contended by 
Sir Sultan Ahmed that in that case the 
payment was a breach of trust apart from 
the section which made the disposition of 


J) (1869) 8 Eq. 381; 20 LT 844; 17 W R 1037, 
{2). (1887) 56 L T 727; 35 W R 827, 
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the property of the Company after the 
winding up void. 

I can hardly concede this argument, 
however, as it quite clearly appears from 
the very commencement of the judgment 
of the learned Judge who decided that 
case, that the liquidator was endeavour- 
ing to take advantage of s. 153, equivalent 
to our s. 227, and it was on that point 
that he rested his case. Chitty, J., decided 
that he was entitled so todo. I can only 
assume therefore that it was necessarv in 
the circumstances to take advantage of 
that section. There may be no direct 
authority expressly holding, however, that 
the disposition of the Comp iny's property 
by the directors during the winding up is 
of itself a breach of trust. It must, how- 
ever, be decided on first principles and, as 
was pointed out in Neath Harbour case, 
(2) if the directors make such a payment, 
they do so at their peril, and, excepting 
those cases in which it would be held that 
the payment was necessary for the wind- 
ing up or forthe carrying on of the busi- 
ness of the Company pending the hearing 
of the winding up petition, the directors 
must be aware that there is always a risk 
of such payments being void under tke 
section. It is impossible to excuse the 
directors on account of lack of knowledge. 
They, above all, must have known what 
were necessary payments, and they also 
must be assumed to have known that 
having entered into a contract which had 
not been completed before the winding up, 
the persons with whom they were con- 
tracting were entitled only to prove in the 
winding up for damages: see In re Wilt- 
shire Iron Co.; Ex parte Pearson (3). In the 
sense therefore that the directors were aware 
that they were making an unauthorized 
payment, they were disposing of the prop- 
erty of the Company wrongfully and 
therefore guilty of a breach of trust. There 
is another aspect of the case. From the 
letter to which I have referred (if from no 
other fact) it is seen that from 1927 at 
least the Company was doing no business, 
the substratum of the Company had gone, 
as was held by this Court in deciding the 
application to wind up the Company; there 
was no hope of their ever doing the 
business for which they were incorporated. 
That the Company was incorporated for 
the purpose of building railway locomotives 
we have seen. Clause 3 of the Memorandum 
is wide in its terms and I suppose, had 


(3) (1868) 3 Oh. A 443; 87 LJ Ch 554; 18 L T 38; 16 
WR 682. 
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the intention of the promoters been to 
carry on any one of the many businesses 
therein described, other than locomotive 
building, and had any of these trades been 
carried on from the incorporation of the 
Company, it would have been difficult if 
not impossible to say that the Company 
was acting beyond its powers. But here 
locomotive building was the purpose of 
the Company as I have said, and that can 
be gathered from the name of the Company 
and the Memorandum must be construed: 

“General words (in the Memorandum) which 
construed literally, include anything must be 
limited by their context and the name of the 
company may also be important in construing the 
clauses which define the objects if these are not 
clear and unambiguous in themselves (Buckley's 


Company Law, Edn. 11, p. 5, and the authorities 
therein referred to).” 


Although Art. 3 of the Memorandum of 
Association might authorise them to carry 
on the business of heavy engineering, in 
which the Calmoni Engineering Co., Ltd., 
was engaged before that Company was 
wound up, there is nothing in the Memo- 
randum of Association which would entitle 
the Locomotive Company to purchase the 
Calmoni Engineering Works. Such omni- 
bus clauses as sub-cl. (21) of cl. 3, in the 
Memorandum of Association would not en- 
title them to make this purchase and in- 
deed itis not suggested by Sir Sultan 
Abmed that any such power is to be got 
from the Memorandum of Association. 
There are innumerable authorities to that 
effect. In Masonic General Life Assurance 
Co. v. Sharpe (4), ab p. 1654, which was a 
case of payment of dividends or interest 
out of capital, Lindley, L. J., in holding 
such payment to be ultra vires said : 

“As soon as the conclusion is arrived at that the 
Company's’ money has been applied by the direc- 
tors for purposes which ‘the Company cannot sanc- 
tion’, it follows that the directors are liable to 


replace the money, however honestly they may 
have acted.” 


As it will be seen, the learned Lord Jus- 
tice used these words ‘which the Company 
cannot sanction.’ It has not been contend- 
ed in this case before me that the Company 
could sanction the £4,625. The assets of 
the Company are entrusted to the directors 
to be applied to certain defined objects 
and they are responsible as for a breach 
of trust if they apply them to other objects. 
Iam quoting for the moment from Buck- 
ley's (Lord Wrenbury’s) Company Act, 
Edn. 11, p. 732 on this point. But with 
regard to objects which are intra vires: see 
at 05a) 1 Oh, 154; 61 L J Oh. 193; 65 L T 806; 40 


*Page of (1892) 1 Ok.—[Ed.] 
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British Seamless Paper Box Co. (5) The 
position of directors has been discussed in 
a large number of cases and although their 
position differs from that of trustees in 
some respects, yet to the extent of their 
being entrusted with the monies of the 
Company, they are trustees: see Ramskill v. 
Edwards (6). I am not unmindful of the 
case In re Forest of Dean Coal Mining Co. 
(7) and Sir George Jessel's observations 
wilh regard to directors. But that case 
differs to a very considerable degree from 
the present and relates to the liabilities of 
the directors on their failure to get in sums 
due to the Company. It is not disputed 
incidentally that directors are jointly and 
severally liable for breach of trust: In re 
Carriage Co-operative Supply Association 
8 i 


It was strongly urged by Sir Sultan 
Ahmed that as the respondent was not act- 
ing dishonestly he was not liable. I am 
pleased to be able to observe that the liqui- 
dator has withdrawn the allegations of dis- 
honesty and fraud, indeed the only course 
open to him, as there was no evidence what- 
ever of anything of the kind. But the 
absence of dishonesty and fraud does not 
assist ihe respondent as will be seen from . 
the decision in Masonic General Life Assur- 
ance Co. v. Sharpe (4). There was at one 
time thought to be something in the nature 
of a conflict between the decision to whieh 
I have just referred and the decisions of 
Vaughan Williams, J.,(as he then was) in 
two cases, In re New Mashonaland Explo- 
ration Co.(9) and In re Kingston Cotton 
Mill Co. (10). But in the former case it 
was held that the payment of money (the 
granting of a loan) was intra vires of the 
Company and that the directors had exer- 
cised their discretion and judgment and 
were, therefore, not liable. Again in In re 
Kingston Cotton Mill Co. (10), the director 
accepted ‘and reasonably so) the certificate 
of the Manager as to stock in trade. Dur- 
ing the course of the judgment the Jearned 
Judge in that case observed at p. 345* : 

“I should have thought that he might safely be 
treated as the paid manager and agent of the Com- 

(5) geal 17 Ch, D 487; 50 L J Ch, 497; 44 L T 498; 
K (188) 31 Ch. D 100; 55 L J Oh. 81; 53 L T 949; 
an (i879) 10 Ch. D 450; 40 L T 287; 27 W R 594, 
(8) (1884) 27 Ch, D 322; 53 L J Ch. 1154; 51 LT 286; 


383 WR dll. 
(9) (1892) 3 Oh, 577; 61 L J Ch, 617; 67 L T 90; 41 
WwW 


(10) (1896) 1 Ch. 331; 65 L J Ch. 290; 73 L T 745; 
44 W R 363. 
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pany and might well beheld not to be responsible 
for the misapplication of the funds of the Company 
unless he, through want of care or fraud, misapplied 
those funds, If itissaid that if his responsibility 
were thus defined he would not be responsible if 
by the direction of the share-holders, he applied 
the funds to a purpose whichthe Company could 
not authorise because it was a purpose ultra vires, 
my answer would be that, ifhe didso without care- 
lessness or fraud he ought not to be held liable, 
and that if he did so knowing that the purpose 
was ultra vires or carelessly, he ought to be held 
responsible not because he is a trustee, but because 
the ownership of the Company is limited, i. e. is 
limited to the application of the funds to the sta- 
tutory purposes and his duty to the Company as 
manager is not knowingly or carelessly to apply 
the funds to a purpose ultra vires of the Company, 
even though he may have the authority of the 
share-holders, for a Company does not seem to me, 
in regard to questions of ultra vires, to be an 
aggregate of the share-holders, but a substantive 
legal entity.” 

The Lord Justice later observed : 

“There is, however, considerable bulk of autho- 
rity to show that the directors are trustees for 
the Company of such funds as are committed to 
their control in such sense that they will be liable 
for a misapplication of the funds which is ultra 
vires of the Company, independently of any proof 
of fraud or actionable negligence by the directors,” 
and then referring to a number of authc- 
rities which established the liability of the 
directors the learned Judge observes : 

“But in no one of those cases can I find that the 
directors were held liable unless the payments were 
made either with actual knowledge that the funds 
of the company were being misappropriated or 
with knowledge of the facts that established the 
misappropriation,” 


“Misappropriation” is a hard word, but: 


what was being referred to by the learned 
_ Judge was the application of the funds 
to purposes beyond the powers of the 
company, as the case before him (as Lord 
Justice Buckley observes in his book) was 
a case of an application right in law if the 
state of facts which he honestly. believed to 
exist did in fact exist, but which turned out 
to be wrong. There is no question in this 
case of any misapprehension or lack of a 
correct appreciation of thé true position 
on the part of the director or 
directcrs. Indeed the directors were in full 
possession of all the facts and it must be 
assumed that they knew the law. The pusi- 
tion, therefore, in my judgment is that the 
director is liable to re-pay the sum of £4,625 
or a part thereof as compensation for loss 
sustained by the company. Had the other 
directors been before me I should have been 
m a position to determine the question of 
the liability as regards the balance of 
£6,000, expended for the purposes to which 
1 have already referred in the earlier part 
of my judgment. To what extent they were 
entitled to pay the directors’ fees and sums 
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for the remuneration of the Secretary, ete., is 
a matter with which I am hardly able to deal 
on the evidence before me. It is true that 
in requesting to transfer £6 000 it was clearly 
indicated by the Londm Bzrard that this 
sum was being paid. Apart from the bare 
fact of transferring the £6,050, there is no 
evidence that Mr. Subedar took any part 
in this payment. I am well aware that 
the same argument has been advanced with 
regard to the £1,625, but in that case there 
is clear evidence that Mr. Manu Subedar 
waa acting in concert with the other direc- 
tors. In any event T should find myself 
in some difficulty in holding Mr. Manu 
Subedar liable for the balance. Sir Sultan 
Ahmad also relied upon the indemnity 
clause of the Articles of Association Art. 137, 
whick is as follows: : 

“Tach and every Director, Auditor, Managing 
Agent, Secretary, Treasurer and every member, 
Manager, Assistant or employee of any company 
being agents of the company and every ex officio 
and alternate director of the company, and every 
other officer or servant of the company and their 
respective heirs, executors and administrators of 
each and every such director and other person as 
aforesaid, shall be indemnified out of the funds of 
the company against all claims, liabilities, losses, 
costs, charges and expenses that may at any time 
be made against or incurred by him respectively 
in the discharge of his duties orin the conduct of 
the company’s business, except such as are in- 
curred by his own wilful neglect or default, and 
no director or other such person as aforesaid shall 
be liable for any act or omission committed by 
any other director or person as aforesaid or by 
reason or any loss accruing to the company in 
relation to any transaction into which the company 
may enter or upon any ground whatever other than 
his own wilful neglect or default.” 

In my judgment this clause has no 
application. It is a clause indemnifying 
the director 

“against claims, liabilities, losses, costs, charges and 
expenses that may at any time be made agaiast or 
incurred by him respectively in the discharge of his 
duties or in the conduct of the company's business, 
except such as are incurred by his own wilful neglect 
or default,” 


The words of this clause are explicit and 
point to liabilities incurred in discharge of 
the director's duties. That together with 
the exception that there is no indemnity 
where the liability has been incurred by 
wilful neglect or default clearly indicates 
that this clause has no application to pay- 
ment of funds for purposes which are ultra 
vires of the company. In the course of the 
argument Sir Sultan Ahmed agreed that 
this clause does not apply to tne facts of 
this case. There are two other matters, one 
of limitation and the other the question 
whether relief should be granted to Mr. 
Subedar under s. 28l of the Act. As re- 
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gards the question of limitation Sir Sultan 
Ahmed contended that Art. 36 and not 
Art. 120, Limitation Act, applied. This 
argument was not developed although in 
the course of the argument by the learned 
Advocate on behalf of the liquidator it was 
contended that neither Arts. 36, 115 nor 
1i6 applied. The authorities were not 
analysed by the Advocates, and there is 
a difference of opinion in India with 
regard to the matter. This question appears 
to be one of very considerable importance 
and it was for that reason primarily that 
I took time to consider my decision in the 
case as a whole. In Govind Narayan v. 
Rangnath Gopal (11) the Court held that 
Art. 120 applied. 

In In the matter of Union Bank, Allah- 
abad, Ltd. (12) it was also held that Art. 120 
applied. I prefer to follow the reasoning in 
these cases than that adopted by the 
Lahore High Court in Bank of Multan, Ltd. 
v. Hukum Chand (18), which was mentioned 
by Sir Sultan Ahmed in support of his 
argument, The first point was whether the 
liability of the directors under s. 235, Com- 
panies Act, was a liability independent of 
contract. The directors, as I have already 
shown, are in a limited manner trustees. 
Their liabilities are liabilities which depend 
upon their position as directors. Their posi- 
tion as directors is governed by the Articies 
of Association and generally by the writ- 
tep constitution of the company. The arti- 
cles are a part only of the contract, however, 
as was pointed out in the Bombay case to 
which I have just referred. There is ample 
support for this view in Molineaux v. 
London Birmingham and Manchester Insur- 
ance Co. (14) where Cozens-Hardy, L. J. 
states that where a director accepts an ap- 
pointment as such, he “must be held to 
have contracted withthe company that he 
will, ete” The recent case in In re City 
Equitable Fire Insurance Co., Lid. (15) in 
the Court of Appeal at p. 520 also supports 
this view. There Warrington, L. J., in deal- 
ing with the position of the auditors and 
referring to one of the Articles of Associa- 
tion (Art. 150), made this statement: 


“In the first place, I think that that article, as 
the learned Judge has held expressly in the case 


(11) 54 B 226; 127 Ind. Oas. 305; A IR 1930 Bom. 
572; 32 Bom, L R 232; Ind. Rul. (1930) Bom. 529, 

(12) A IR 1925 All. 519; 88 Ind. Oas. 785; 47 A 669; 
23 A LJ 473, 

(13) A I R 1923 Lah. 58; 71 Ind. Oas. 899, 

114) (1902) 2 K B 589; 7L L J K B 848; 87 LT 324; 
51 WR 36; 18 T L R 753. 

as (1925) Gh. 407; 94 L J Ch, 445; 133 L T 520; 40 
T L R 853; (1925) B & G R 109. 
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of the directors and impliedly if not expressly in 
the case of the auditors, does in such a case as 
the present form part of the contract between the 
company and the auditors.” 


The liability which [ have held has been 
established here is a liability which arises 
from a breach of duty to deal with the prop- 
erty of the Company in accordance with 
its constitution and in accordance with 
the law, and, therefore, I find it impossible 
to hold that it is a liability which arises 
independent of contract. Article 116 is an 
article applicable to registered contracts 
and solong as itis held that a contract is 
partly in writing and partly notin writing, 
ib cannot be said that article applies. Again 
so long as the articles are held to be part 
of the contract, Art. 115 does not apply as 
that article deals with contracts not in write 
ing. Again Art. 115 deals with a contract 
not in writing registered, and so long ag 
either registration is present or writing is 
present, that article cannot apply. There 
has been some discussion and difference of 
opinion in the Indian High Courts as to 
whether registration mentioned in these 
articles is a registration referable to the 
Registration Act or otherwise. In Govind 
Narayan v. Rangnath Gopal (11) Sir Am- 
berson Marten, C. J., took the view that 
“registered” within meaning of Arts. 115 
and 116 was not confined to documents 
registered under the Registration Act, pre- 
ferring the view expressed by Sir John 
Wallisin Ripon Press and Sugar Mill Co., 
Bellary, Lid. v. Venkatarama Chetty (16) 
to the view of the Full Bench of the same 
Court in Venkata Gurunadha Rama 
Seshayya v. Tripuri Sundari Cotton Press, 
Bezwada (17). However, it is unnecessary 
for me in this case to decide whether the 
word “registered” is confined to registration 
under the Indian Registration Act, as I 
have already held in conformity with 
English decisions that the contract by 
which the directors are governed is a con- 
tract partly in writing and partly not in 
writing. Articles 115 and 116 deal with 
contracts exclusively in writing or notin 
writing. These articles therefore in my 
judgment did not apply. We are thrown 
back to the provisions of Art. 120, Limita- 
tion Act, which gives a period of six years 
and in this case brings the application of 
the Liquidator well within time and obvia- 
tes the necessity of a discussion of the 
question of the date from which limitation 

(16) 42 M 33; 48 Ind. Cas. 903; AI R 1919 Mad. 646; 
35 ML J 256; 8L W 354; 24M L T 246. 


(17) 49 M 468; 94 Ind Oas. 515; AI R 1926 Mad. 
Gp 24 LW 102; (1926) M W N 450 
JB). 
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runs—a question which has been discussed 
with different results in anumber of cases 
in the Indian High Courts. I hold there- 
fore that the application is not barred by 
limitation. 

The only other question raised by the 
defence is whether the director should be 
relieved either wholly or partly from his 
liability and ought fairly to be excused for 
negligence and breach of trust under s. 281, 
Companies Act. I know of no authority 
which would entitle me to hold that in cir- 
cumstances such as the present although 
Mr. Subedar acted honestly, he ought fairly 
to be excused. A decision of Astbury, J., 
in the Chancery Division in Fngland in 
In re Claridge’s Patent Asphalt Co , Ltd. (18) 
is often relied upon as showing that s. 281, 
which is similar to s. 279, Company's Con- 
solidation Act in England of 1908, applies 
to acts ultra vires. But in that case the 
directors had acted reasonably as they had 
taken the best advice in the circumstances 
as in In re Allsop (19) and had acted on 
that advice although erroneous. The direc- 
tors in this case cannot be said to have been 
misled and it can hardly be said that the 
directors in making this payment did not 
act deliberately, but as I have already held 
they must have known or must be assumed 
to have known that their act was ultra 
vires. Mr. Subedar’s letter of January 25, 
1930, throws some ligbt upon his view of 
the payment. : It indicates that he was de- 
sirous of using the fact that they had en- 
tered into this contract as a defence tothe 
petition of Mr. Dinshaw to wind up the 
conpany and atthe same time to have the 
way open to retire from the contract if 
possible. Itis impossible in my judgment 
to find any circumstances which would en- 
tille me to grant relief under s. 281. 

As it is a question of damages, 
only remaining point is the amount. The 
total amount claimed by the liquidator 
is £6,000 I have already decided that in 
the circumstances Mr. Subedar cannot be 
held liable for £1,375, the balance of the 
£6,000. There remains therefore the sum of 
£1,625. Had all the directors been before 
me I should have found it difficult to 
reduce in any way the claim made by the 
liquidator. But so far as Mr. Manu Subedar 
is concerned, heis one of a body of four 
directors and, although liable with the rest 
jointly and severally, it is a mere accident 


(18) (1921) 1 Ch. 548; 90 L J Ch. 273; 125 L T 255; 
37 T L R 485; 65 5 J 455. 

(19) (1914) 1 Oh. 1; 83 L J Oh. 42; 109 L T 641; 30 
T L R18; 58S Jd 9, 
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that the Court cannot impose lability on 
the whole body of directors. I hold in the 
circumstances that it would be right and 
proper to hold Mr. Subedar liable for one 
quarter of the sum of £4,625, reducing thus 
the total liability under my power under 
s. 281. The sum will be payable at the 
rate of 1-6 to the rupee. The Official Liqui- 
dator is entitled to costs which I assess at 
Rs. 50(). 


D Order accordingly. 
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MANI RAM AND ANOTAER—PRTITIONERS 
versus 
EMPEROR—Oppostts Party 

Bihar and Orissa Mica Act (I of 1930), ss. 17 (2), 
23, 24—Prosecution under s, 17 (2) (a), for possessing 
mica not shown in account books— Accused pleading 
guilty—No evidence recorded—Mica so found, if 
can be confiscated under Criminal Procedure Code 
(Act V of 1898), s. 517. 

A holder of mica-miner's license was found by the 
Inspector of Mica Accounts on verification of the 
stock of mica kept in the godown that some amount of 
crude mica had not been entered in the stock book 
but had been kept ina separate room not ordinari- 
ly used for storing mica, He seized the excess 
amount of mica and on the basis of his report the 
licensee was prosecuted under s 17 (2) (a), Bihar 
and Orissa Mica Act. He pleaded guilty and was 
sentenced to pay a fine, of Rs. 90 each or in default 
to suffer one month's simple imprisonment without 
recording any evidence. After the disposal of the 
case the licensee asked for the return of the mica 
which had been taken into custody but there wag 
opposition by the Inspector of Mica Accounts who 
asked for its confiscation under s. 517, Criminal 
Procedure Code : 

Held, that an offence unders. 17 (2) (a) when 
committed isin respect to the account book and 
not in respect to the excess amount of mica found; 
[p. 798, col. 2.) 

Held, also, that there was no evidence recorded 
and the mica which was seized was not made an 
exhibit. Sections 23 and 24 did not apply to an 
offence under s, 17 (2) (a). The accused was not 
charged in respect ofan offence of possessing illicit 
mica, and hence the mica could not he confiscated 
under s. 517, Oriminai Procedure Code. 

[Case-law discussed.] 

Or, R. P. from an order of the Deputy 
Commissioner, Hazaribagh, dated August 19, 
1936. 

Mr. Baldeo Sahay, for the Petitioners. 

The Assistant Government Advocate, for 
the Crown. we 

Varma, J.—This is a petition against 
an order of confiscation of certain amount 
of mica unders. 517, Criminal Procedure 
Code. The petitioners Mani Ram and Babu- 
lall Ram of village Chandowari, Police 
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Station Ganwan, District Hazaribagh, are 
holders of mica-miner’s license No. 45 (G) 
on Jharnapahari mine. On November 14, 
1935, the Inspector of Mica Accounts visita 
ed their godown and on verification of 
the stock of mica kept therein found that 
2 maunds and 6 seers of crude mica had 
not been entered inthe stock book but 
had been kept in a separate room not 
ordinarily used for storing mica. He 
seized the 2 maunds and 6 seers of 
mica and on the basis of his report the 
licensees were prosecuted under s. 17 (2) 
(a), Bihar and Orissa Mica Act. They 
pleaded guilty and were sentenced to pay 
a fine of Rs, 90 eachar in default, to suffer 
one month’s simple imprisonment by the 
Sub-Divisional Officer of Giridih. After 
the disposal of the case the licensees 
asked forthe return of the mica which 
had been taken into custody but there was 
opposition by the Inspector of Mica Ac- 
counts who asked for its confiscation. The 
learned Sub-PDivisional Officer ordered the 
mica to be returned holding that he had 
no right to confiscate it under any provi- 
sion of the Mica Act. The Inspectcrr of 
Mica Accounts then asked for a review 
of the said order. The learned Sub-Divi- 
sional Officer sent the matter to the Deputy 
Commissioner of Hazaribagh ashe felt he 
could not review his own order. The 
learned Deputy Commissioner then passed 
the order against which the petitioners 
have moved this Court. The petition of 
complaint filed by the Inspector of Mica 
Accounts dated February 3, 1936, requested 
the Sub-Divisional Officer of Giridih to sum- 
mon the petitioners under s. 17 (2) (a), 
Mica Act, totake their trial according to 
law. Along with the petition of complaint 
a copy of the inspection note of the Inspec- 
tor of Mica Accounts was also attached. 
The learned Deputy Commissioner while 
dealing with the question whether the 
mica in question could be dealt with under 


s. 517, Criminal Procedure Code, says : 

“In my opinion, the learned Sub-Divisional Magis- 
trate was wrong in holding thatthe mica seized 
by the Inspector of Mica Accounts could be dealt 
with only under the Bihar and Orissa Mica Act. 
Section 517, Criminal Procedure Oode, refers to the 
disposal of property regarding which any offence 
has been committed and certainly applies to the 
present case which is covered by the phrase ‘re- 
garding which any offence appears to bave been 
committed’ occurringins. 517, Oriminal Procedure 
Code. One of the methods of disposal in s. 517, 
Criminal Procedure Code, is confiscation, The mica 
in question can, therefore, be confiscated under that 
section.” 


The questions that we have to consider 
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in this case are, firstly, whether the mica 
confiscated was a property regarding which 
anv offence appears to have been commit- 
ted when the complaint was under s. 17 
(2) (a), and the conviction was also under 
that section, and secondly, whether it was 
a fit case in which confiscation should be 
ordered. Section 17 (2) (a), of the Mica 
Act, runs as follows : 

“Any licensee or registered proprietor who fails to 
keep any account required to be kept by s. 10, 
or keeps an account which does not contain the 
particulars required by the said section or which 
is false in any material particular shall, on con- 
viction by a Magistrate of the First Class, be 
punishable with fine which may extend to five 
hundred rupees.” 


In order tounderstand the nature of the 
complaint made, one will have to refer to 
the report of the Inspector of Mica Accounts 
who incorporated his report as a part of 
his complaint: From the examination of 
the accused it appears that a referencé to 
this report was made because the learned 
Magistrate who examined the accused put 
the following question: The question was 
“Do you accept the statement contained 
in the report of the Inspector?” It also ap- 
pears that his chief complaint was that the 
accounts were not properly kept and he 
gives various instances in which sometimes 
the stock in the godown was less than what 
was shown in the accounts and sometimes 
it was in excess. The report is dated 
November 14, 1935. On that date he found: 

Quantity as per Quantity actually 


stock book found in the godown 
M. 8. Ch. M. S. Ch. 
Orude Mica 14 34 12 17 0 12 
Cut Mica (slabs) 3 35 12 338 0 


On September 29, 1935, according to the 
report of the Inspector, the closing balance 
of crude mica should have come to 29 
munds 4 seers instead of 27 maunds 4 seers 
as had been noted in the stock book. 
On October 1, 1935, the closing balance 
of crude mica should have come to 33 
maunds 21 seers and 8 chs. instead of 
33 maunds 31 seers and 8 chs. as noted in 
the stock book. 

On October 15,1935, the closing balance 
should have come to 13 maunds 13 seers 
instead of 19 maunds 33 seers noted in 
the stock book. On November 2, 1935, the 
closing balance should have been 36 
maunds 28 seers only instead of 36 maunds 
38 seers as shown in the accounts. In the 
case of cut mica again, the balance on 
October 24, 1935, was noted as 9 maunds 
36 seers and 14 chs. The balance should 
have come to 9 maunds 26 seers and 14 chs. 
The Inspector of Mica Accounts giving 
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these cxamples, along with the example 
which is the subject-matter of tne present 
case, found on ine date of inspecuon an 
excess of 2 maunds 6 seers of crude mica. 
From this it is clear that the complaint of 
the Inspector of Mica Accounts was chiefly 
under s. 17 (2)(@), Mica Act, with regard 
to the wrong entry of accounts. Sections 23 
and 24, Mica Acı are tue relevant sections 
which deal withthe seizure, detention and 
search of mica by an oilicer authorized 
in this behait by the Local Government. 


They are as follows : 

“Section 23.—-(1) Any officer authorized in this 
behalf by the Local Goverument may seize any 
mica which 18 removed irom any place mentioned 
In sub-s. (4), 5. d4 by a person why does net carry 
a pass as required py that sub-section or who does 
not produce euch pass when required to do so, and 
may detain such mica at the nearest Police Stution 
until the ownership thereof is established to the 
Satisfaction of auy Magistrate authorized in this 
behalf by the Disurict Magistrate. (2) Jf the owner- 
ship of such mica 1s aisputed or it the ownership 
thereof is uot establisheu to the satistuction of the 
Magistrate, he shall refer the matter to the District 
Magistrate, if any claim made to the owuersnip 
of such mica is rejected by the Distaict Mupistrave 
or 1f no claim 18 made within one month from the 
date of detention the mica shall be lorfeited to 
Government: Proviued that when any such claim 
is rejected, the claimant may, Within turee montis 
of the order rejecting the claim, apply to the Urvil 
Court to set aside such order und ile Cours, if 
Saisie: that such claimant is the owner ot the 
mica, Shali make an order for the delivery thereot 
to him. 

Section 24,—(1) Whether any officer authorized in 
this behuli by the Local Government has reason 
to believe that an offence punishable under cls. (a), 
(6), E) or ww), sub-s. ql), or el W), sub-s. qi), 
8. 17, or sub-s. (4), s. ib, bas been or is being 
committed in respect of any Mica ana thab such 
mica is to be found in any building or place, and 
that a search Warrant cannot be obtained without 
affording the offender an opportunity vf cuncealug 
or removing such mica, he may after recurding the 
ground of hisbeliet, at uny time by aay or night, 
enter and seach such builuing or place and seize 
any mica found therein, in respect vf which he 
hus reason to believe thar any olfence referred to 
in this sub-section has been or is being commited, 
Provided that no Police Utticer whose rank is luwer 
than that of an Inspector ot Policeshall be wutnu- 
foe to exercise the powers conferred by tiis sec- 
ion, 

4) Every officer seizing any mica under this 
Section shall; (a) prepare a list vf the miou su 
seized aud deliver a copy thereut signed py him to 
the person found in possession of such MCU: W) 
enclose the mica seizsu 1p u package und place on 
such package a mak Indicating thab the mica 
theren conned has becu seized ; and (0) us Suon 
as may bo alter such seizure, make u ropurt wiere- 
oL lO we Mugistraie having juriswction yo biy the 
vilence on account of when such soizuie has vecin 
mede, 

(8) Upon receipt of any such report the Magis- 
tate shall with all convenient despatch take such 
measures us may he necessary tor the arrest and 
tuial of the otfender and the disposal of the property 
accurding to law,” 
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The power of seléure ahd search refer- 
red to in s. 24, Mica Act, relates to 
oftences punishable under cls. (a), (6), (e) 
or (d) subs.: 1), or cl. (b), sub-s. (4), 8. 17, 
or sub-s. (1), S. 18. Neaher of these two 
sections refer to s. 17 (2) (a) From a 
perusal of s. 17 (1) and the relevant sub- 
section it appears that s. 17 dl) deals 
with cases in which persons are held liable 
for being in possession of mica or for 
selling mica without proper authority. Lt 
is also clear that these sub-sections do 
not apply to an offence committed under 
s. 17 (2) (a). Now the question is whe- 
thers. 520 read with s. 517, Criminal 
the 
purpose of confiscating the mica found in 
the possession of a person holding a pro- 
prietor’s license in excess of the amount 
shown in his ascount boox. Mr. Baldeo 
Sahay appearing on behalf of the petitiun- 
ers urges that s. 517, Criminal Procedure 
Code, does not apply inasmuch as the origin 
of possession in this case was not unlawtul; 
and secondly, that even if it did, it was not 
a case in which contiscation should have 
been ordered. Section 517, Criminal rro- 
cedure Ccde, refers to amy property or 
document produced before a Court orin its 
custody or regarding which any offence 
appears to have been committed or which 
has been used forthe commission of any 
offence. An offence has been defined in the 
Criminal Procedure Code as any act or 
omission made punishable by any law for 
the time being in force; it also includes any 
act in respect of which a complaint may 
be made under s. 20, Oattle Trespass 
Act, 1871: s. 4, cl. (c) Oriminal Pro- 
cedure Code, Therefore, if the other con- 
ditions are satistied, I see no objection to 
steps being taken unders. 517, Criminal 
Procedure Code. 


Mr. Baldeo Sahay then refers to various 
instances in which orders under s. 51/ 
were held to be invalid. In Lakshmi Nara- 
yan Dutt v. Inspector, Ureagan (1) the 
accused was convicted under s. 182, Indian 
Penal Code, for having given false infor- 
mation charging one b with the theft of some 
ornaments. ‘The ornaments had been 
foandupon search in the accused's own 
premises, Whilst convicting the accused 
the Magistrate passed an order contis- 
caving the ornaments. This order was set 
aside by the High Court and in course of 
their judgment their Lordships observed 
that the object of the section is to enable 
the Magistrate to direct property to be 

(1) 9 O W N 597; 2 Or, L J 273, 
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given to some person to whom it appears to 
belong or to allow it to continue in the 
possession of B, the person in whose pos: 
session it was found or to make some order 
of that character. 

In Abinash Chandra Bhattacharjee v. 
Jimperor \2) it was held that a printing 
press could not be said to have been used 
for the commission of the offence of sedition 
inasmuch as the offence was in the publica- 
tion and not printing, the press being a 
remote instrument. In this case the pro- 
secution alleged that the press was used for 
the publication of seditious matters. In 
Govindaraji Padayachi v. Emperor, 31 Ind. 
Cas. 827 (3),a habitual thief was found to be 
in possession of some property which he 
claimed to be his own and the Magistrate 
ordered the confiscation of the property. 
Their Lordships of the Madras High Court 
held that as there was no finding that an 
offence had been committed or that it 
appeared from the record that an offence 
had been committed with respect to the 
property, the order of the Magistrate was 
wrong. 

The learned Assistant Government 
Advocate on behalf of the Crown urges 
that under s.17, cl. (4), Mica Act, the 
Inspector of Mica Accounts has authority 
to seize the mica and after seizure, if it 
was produced before the Court or was in 
the custody of the Court, the Court could 
pass any order it thought fit. On that point, 
I amafraid, the B materials on record are 
inconclusive. The mica no doubt was 
seized by the Inspector of Mica Accounts, 
but the order-sheet does not show that it 
was made a material exhibit in the case 
and it could not have been so because no 
evidence was led in the case. 

The only material upon which the 
learned Assistant Government Advocate 
relies is an applicationon behalf of Mani 
Ram and Babulal Ram, dated April 
15, 1936, where they alleged that 2 
maunds and 6seersof crude mica was 
seized and “isin custody”. ‘This expres- 
sion may mean that it wasin the custody 
of the Inspector of Mica Accounts, but the 
more important argument advanced by the 
Assistant Government Advocate is that 
the 2maunds and 6 seers of mica was 
a property in regard to which an offence 
under s. 17 (2) (a), Mica Act, was com- 
mitted because, he says, if this excess quan- 


5 2 34 C986; 11C W N 1046; BOLI 754; 6Cr, L 


(3) 31 Ind, Oas, 827; A IR 1916 Mad, 839; 16 Cr. 
LJ Bll, 
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tity was notthere, the account could not 
have been found to be false or wrong. 


But from the wording of s. 17 (2) (a) itis 
clear thatthe offence it deals with is the 
offence of keeping wrong accounts andfrom 
the report ofthe Inspector of Mica Ac- 
counts it also appears that sometimes the 
account showed the mica to be in ex- 
cess of the amount entered and sometimes 
to be less than the amount entered. So it 
is clear that an offence under s. 17 (2) (a) 
when committed is in respect to the account 
book and not in respect tothe excess amount 
of mica found. 

He has referred to two or three cases. 
In Shikh Dawood v. Velayuda Semmanotit 
(4) their Lordships of the Madras High 
Court held that property regarding which 
an offence had been committed included 
within its meaning movable property re- 
garding the possession of which a quarrel 
or a light is begun whatever may be the 
offence that might ultimately be commit- 
ted inthe course of the quarrel or the 
fight. Here the quarrel was with regard 
to some boats and nets and it was with 
regard to this property that the offence had 
been committed. There is no difficulty in 
understanding that case. In Phillip Spratt 
v. Emperor, 151 Ind. Cas. 735 (5) certain 
books belonging to the accused, who were 
convicted under s 121-A, Penal Code, were 
seized from their possession as they sup- 
plied materials for writing articles which 
came under the purview of s. 121-A, Penal 
Code. In the course of the judgment it was 
observed: 

“It is obvious that these works would be works 
which would supply the material on which the 
accused could write the articles on Russia which 
are aimon the activities of which he had been found 
guilty.” 

j Tappan to me that this decision has 
gone a little beyond what is contemplated 
in s. 517, Oriminal Procedure Code. In- 
stances may be cited in which the Courts 
have held that certain property was a pro- 
perty with regard to which an offence 
was committed and there were suen 
with regard to which an offence was 
not committed. Just to have one more 
example, | refer to the case of Limperor V. 
Ilahi Bakhsh, 1 Ur. L, J. 38 (6) where the 
pony, harness and cart of the accused who 
was convicted under s. 279, Penal Code, 
were held to be property which would not 

(4) 51 M 608; 108 Ind. Cas. 65, A I R1928 Mad 
194; 290r. LJ 322;54 M L3 312; 27 LW 13239 A 
I Cr, R 5.8, 

(5) 151 Ind. Cas, 735; A IR 1934 All, 207; 35 Or, L 
J 1389; (1934) A I,J 425;7 RA 195. 

(6) 1 Or, LJ 38; 4 PLR 1904, 
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be dealt with under s. 517, Criminal Pro- 
cedure Code. In dealing with the question 
whether the discretionary power of confis- 
cation vested in the Courl should be exer- 
cised in the present case or not, the learn- 
ed Deputy Commissioner came to the con- 
clusion that he should exercise this power 
after making the following observation: 

“The circumstances of the present case . leave 
no manner of doubt that the mica in question 
was obtained by illicit means, and this appears to 


be a fit case in which the discretionary power 
given by the section should be exercised.” 


There is no evidence on the point as no 
evidence was led in the case, and secondly, 
from the nature of the complaint and the 
question put to the accused, it is clear 
that they were not asked to meet a charge 
of having obtained mica by illicit means. 
Considering the circumstances of the pre- 
sent case, the offence of which the accused 
were convicted and the finding of the 
Deputy Commissioner that the mica was a 
property with regard to which an offence 
was committed, I am of opinion, in view 
of the reasons given above, that on the 
particular facts of thiscase the order of 
confiscation was not proper. I would, 
therefore, set aside the order of the learned 
Deputy Commissioner and restore the order 
of the Magistrate who ordered the mica 
to be returned to the accused. 

Agarwala, J.—I agree. 


Petition allowed. 


OUDH CHIEF COURT 
Execution of Decree Appeal No. 48 of 1935 
April 8, 1937 
THOMAS AND Zia-UL-Hasan, Jd. 
SATGUR NATH alias MISTER AND 
ANOTHER—J UDGMENT-DEBTORS~-A PPELLANTS 


VETSUS 
BRAHMA DUTTA—Dzrorze HOLDER AND 


ANOTSER—J UDGMENT-DEBTUR—— RESPONDENTS 

Appeal—New case——Limitation—Party setting up 
case under s. 20, Limitation Act (IX of 1900), whe- 
ther can set up case under s. 19 of Act in appeal— 
Acknowledgment — Creditor granting extension of time 
on written application of debtor—~Whether acknow- 
ledgment—Acknowledgment, when comes under Stamp 
Act (II of 1899), Sch. I, Art. 1l—Lvidence Act I of 
1872), s. 65—~Secondary evidence, when admissible. 

It is truo that a new point which was uot 
raised in the trial Court should not be allowed 
to he raised in appeal except in exceptional 
circumstances. Lut the question of limitation 
stunds ou a different footing. Where a party 
wants to take benelit of s, 20, Limitation Act, and 
fails to bring his cuse under it, ju appeal he can 
be allowed to set up his case under s. 19, Justice 
should not be allowed to be defeated simply because 
p purty has not been able to prove the case which 
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he attempted to prove but has proved certain other 
facts which nevertheless entitle him to a decreo, 
provided the aggrieved party is not laken by sur- 
prise. Hingu Miah v. Heramba Chandra Chakra- 
varti (1), Parmeshwari Das v. Fakiria (2) and Udey- 
pal Singh v. Lakshmi Chand (3), relied on. 

Under s. 65 ofthe Evidence Act, one of the cases 
in which secondary evidence may be given of the 
existence, condition or contents of a document is 
when the original is shown or appears to be in the 
possession or power of the peregon againet whom the 
document is sought to be proved. 

An extension oftime granted by the creditor upon 
the written application of the debtor will amount to 
an acknowledgment and will operate to save the 
bar of limitation. Sugappa v. Govindappa (4), 


referred to. 
For an acknowledgment to come under Art. 1, 
necessary that it 


Sch. I of the Stamp Act, it is 
should have been made in order to supply evidence 
of the debt. 


Ex. D. A. against the decree of the 
District Judge, Sitapur, dated April 1, 1935, 
setting aside the order of the Munsif, 
Sitapur, dated December 12, 1934. 


Mr. S.C. Dass for Mr. Radha Krishna 
and Mr, Jagdish Chandra, for the Appel- 
lants. 


Messrs. L. S. Misra and Ganga Prasad 
Bajpai, for Respondent No. 1, 

Judgment. —This is an execution of 
decree appeal on behalf of the judgment- 
debtors against an order of the learned 
District Judge of Sitapur decreeing the 
decree-holder's appeal against an order of 
the Munsifof that place. 

On January 25, 1926, the decree-holder 
Brahma Dat obtained a decree for mcney 
against Khushwaqat Bahadur, father of the 
present judgment-debtors. The first ap- 
plication for execution was put in by him 
on January 5, 1929, and tuis application 
was consigned to records on February 8, 
1929. On February 10, 1932, the decree- 
holder certified in Court a payment of 
Rs. 50 by the judgment-debtor. On 


-February 26, 1932, the second application 


for execution was filed and limitation was 
calculated from the alleged payment of 
Rs. 50. This applicaticn was consigned to 
records on March 2, 1932. The third ap- 
plication for execution, from which’ this 
appeal arises, was brought on April 5, 1934, 
and it was slated init that the payment of 
Rs. 50 was made cn January 5, 1932. In 
the meantime the judgmeut-debtor Khush- 
waqat Bahadur had died and his sons 
filed an objection on Scplember 29, 1984, 
denying the alleged payment of Rs. 50 and 
contending that the application for execu- 
tion was barred by time. 

The learned Munsif held the payment of 
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Rs. 50 proved and as that payment was 
sought to be brought under s. 20 of the 
Indian Limitation Act by the Counsel for 
the decree-holder and as the learned 
Munsif was of opinion that the requisites of 
that section were not fulfilled he allowed 
the judgment-debtors’ objection and held 
thatthe application for execution was barred 
by time. 

The decree-holder filed ¿n appeal against 
the Munsif's order and the learned District 
Judge, while agreeing with the learned 
Munsif that the payment was proved and 
that it cculd not be availed of by the 
decree-holder under s. 20 of the Limitation 
Act, held that the evidence on record proved 
an acknowledgment within the meaning 
of s. 19 of the Limitation Act, and, therefore, 
decreed the decree-helder's appeal and held 
that the application for execution was not 
barred by time. 

It is contended in appeal before us 
thatin the trial Court the Pleader for the 
decree-holder confined his case to s. 20 of 
the Limitation Act, and that no acknow- 
ledgment under s. 19 was pleaded in that 
Court and that, therefore, the learned 
District Judge should not have allowed the 
decree-holder to set up an entirely new 
case in appeal. It was argued that the 
requirements of 5.19 were different from 
those of s. 20 ofthe Limitation Act and as 
no case under s. 19 had been set up in the 
trial Court on behalf of the decree-holder, 
the judgment-debtors were prejudiced by 
the learned District Judge's finding that 
the case came under s. 19. A number of 
cases were cited before us in support of 
the general proposition thata new point 
which was not raised in the trial Court 
should not be allowed to be raised in 
appeal except in exceptional circumstances 
and we are in general agreement with this 
principle. The question of limitation, 
however, appears to us to stand on a differ- 
ent footing. In Hingu Miah v. Heramba 
Chandra Chakravarti, 18 OC. L.J. 139 (1) 
it was held that if the plaint shows the 
ground of exemption from limitation the 
requirement of the Code of Civil Procedure 
is satisfied but this does not preclude the 
plaintif from taking another and an in- 
consistent ground to get over the bar of 
limitationif he believes that the latter is 
the true ground. A similar view was taken 
in Parmeshwari Dass v. Fakiria, I. L. R. 2 
Lahore 13 (2) where it was held that the 

(1) 13G L J 139; 8 Ind, Cas, 81. 


(2) 2 Loh. 13; 60 Ind. Oas. 772; 3 Lah, LJ 22; A 
I R 1922 Lah, 230, 
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plaintiff having mentioned one ground of 
exemption in the plaint was not debarred 
by the provisions of O. VII, r. 6, of the 
Code of Civil Procedure from taking 
another and inconsistent ground to get over 
the bar of limitation. Their Lordships of 
the Allahabad High Court alsotook the 
same view in the Full Bench case of 
Udeypal Singh v. Lakshmi Chand, A. I. R. 
1935 All. 946 (3) and it was remarked :— 
“Justice should not be allowed to be defeated 
simply because a party has not been able to prove 
the case which he attempted to prove but has 
proved certain other facts which nevertheless 


entitle him to a decree, provided the aggrieved party 
is not taken by surprise." 


The case for the decree-holder was that 
Khushwaqat Bahadur sent a sum of Rs. 50 
through one Laik Singh to Sheo Narain Lal 
with a letter addressed to the latter in which 
he asked Sheo Narain Lal to pay the 
money to Brahma Dat decree-holder and 
ask him to give him further time to pay 
the balance. The decree-holder alleged to 
have endorsed the receipt of the money 
on that very letter and to have returned it 
to Sheo Narain Lal. The decree-holder 
examined himself and produced both Laik 
Singh and Sheo Narain Lal. Both of them 
corroborated the decree holder's statement 
about the letter. This letter was summoned 
by the decree-holder from the sons of 
Khushwaqat Bahadur, but it was not forth- 
coming. On the evidence of the decrees 
holder and his witnesses Laik Singh and 
Sheo Narain Lal, both the lower Courts held 
the payment to be proved that it was on 
this evidence that the learned lower Court 
wasof opinion that the letter which ac- 
companied the sum of Rs. 50 was a valid 
acknowledgment under s. 19 of the Limita- 
tion Act. It was urged that under s. 19 it 
was necessary that the acknowledgment 
should be signed by the debtor, but that 
there was no evidence to scow that the letter 
in question was signed by Khushwagqat 
Bahadur. No doubt none of the witnesses 
stated anything about Khusnwagat Bahadur's 
signature butas the evidence proves that 
the letter was written by Khushwaqat 
Bahadur it can reasonably be presumed that 
it was also signed by him. 

It was furtner contended that as it had 
not been proved that the letter was return- 
ed to Khushwaqat Bahadur, the decree-holder 
was not justitied in summoning it from the 
sons of Khushwaqat Bahadur, and that, 
therefore, secondary evidence of the letter 
was not admissible. We do not agree with 


(3) A IR 1985 All. 946; 159 Ind. Cas. 387; (1935) 
ALJ 1029; (1935) AL R 1107; 8 R A 4260" B) ` 
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this contention. Sheo Narain Lal acted as 
Khushwagat Bahadur’s agent in paying the 
money tothe decree-holder and in obtain- 
ing a receipt from him. In ‘these circum- 
stances it is but reasonable to presume that 
the receipt must have been sent by Sheo 
Narain Lal to Khushwagat Bahadur. Under 
s. 65 of the Indian Evidence Act one of the 
casesin which secondary evidence may be 
given of the existence, condition or contents 
of a document is when the original is 
shown or appears to be in the possession 
or power of the person against whom the 
document is sought to be proved. In the 
present case there is reason to suppcse 
that the letter with the endorsement of 
receipt. of money on it was sent back to 
Khushwagat Bahadur and, therefore, it was 
permissible to produce secondary evidence 
of the contents of the letter. In Sugappa 
v. Govindappa, 12M. L. J. 351 (4) it was 
held that an extension of time granted by 
the creditor upon the written application 
of the debtor will amount to an acknow- 
ledgment and will operate to save the bar 
of limitation. We are, therefore, of opinion 
that the learned Judge of the Court below 
was perfectly right in holding that an 
acknowledgment under s. 19 of the Limita- 
tion Act was proved to have been made 
a A case in the lireb week of January 
1932. 

It was further contended by the learned 
Counsel for the appellants that if the 
letter in question was an acknowledgment 
it ought to have been stamped under 
Art. 1, Sch. I of the Stamp Act and that 
not having been so stamped it was not 
admissible in evidence. For an acknow- 
ledgment to come under Art. 1 of the 
Stamp Act, it is necessary that it should 
have been made in order to supply 
evidence of the debt. In the present case, 
however, the letter in question was obviously 
not written for that purpose. The letter, 
therefore, does not come within the purview, 
- of Art. 1 of the Stamp Act. 

The learned Counsel for the respondents 
challenged the learned District Judge's 
finding that the payment iu question did 
not come under s. 20 of the Limitation 
Act, and in this contention he has referred 
us to the cases cf Narain Das v. Chandra- 
watt Kuar, 60. W.N. 776 (5), Hem Chandra 
Biswas v. Purna Chandra Mukherji, I. L. R, 
44 Cal. 567 (6) and some others; but though 


(44) 12ML J351 


(5) 6 OW N 776; 120 Ind Cas. 525; AIR 1929 
Qudh 479; Ind. Rul. (1930) Oudh 25. 


(6) 44 O 567; 35 Ind Cas, 638; 22 O W N 190, 
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the argument advanced on behalf on the 
respondents before us appears to have a 
accepted in several of the Indian Hig 

Courts, itis unnecessary for, the purposes 
of this case to discuss the point. We have 
already held that the learned District Judge 
was right in holding ihat an acknowledg- 
ment under s.19 of the Indian Limitation 
Act has been proved in this case and 
that is sufficient for the decision of this 
appeal. 


‘The result, therefore, is that the appeal 
fails and is dismissed with costs. 


D. Appeal dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
First Civil Appeal No. 58 of 1931 
September 10, 1936 
Davis, J. C. AND Menta, A. J. O. 
KALLIANESH WAR BHAGWANDAS 
—APPELLANT 


versus 


SHEWARAM NANDARAM anp OTHERS 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 36, 146— 
Hindu Law —Joimt family — Manager—Suit against 
both in individual and representative capacity — 
Co-parcener not mentioned as separate party but 
merely as member—Such member adversely affected 
by decree—Whether can appeal — 8. 146, scope of — 
Manager of joint Hindu family alive—Co-parcener, 
if can sue in his place. 

Under Hindu Law it is the manager or karta who 
ig alone competent to represent the family, toact for 
it and to bind it, and as a co-parcener, cannot sue 
alone, so, he cannot appeal alone. The fect that he 
makes all others pro forma respondents lozs not affect 
the matter. To allow every co-parcener to sue as and 
when he chooses would be to permit the authority of 
the manager to be usurped and bring confusion 
into the affairs of the joint family. 

Every person who is adversely affected by a decree 
need not bea party within the provisions of s. 96, 
Qivil Procedure Code, for the purpose of an appeal, 
Where a suit is filed against akarta both in his 
individual and representative capacity and a co- 
parcener is joined inthe suit not as a separate party 
but is merely mentioned as a member of the joint 
family, no right of appeal is given to such co-parcener 
from a decree which adversely affects him, Narayana 
Nambudri v. Thever Amma (2), relied on, | 

Section 146, Civil Procedure Code, is not intended 
to apply to a co-parcener while the manager or karta 
is alive so asto allow the co-parcener to sue. There 
is no devolution of interest such as 8s. 146 contem- 
plates, Lingangowda Dod v. Basangowda Bistan- 
gowda Patil J), explained, 

F.O. A. against the decree of Raup- 


chand, A. J. O, dated April 24, 1930. 
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i Mr. Khanchand Gopaldas, for the Appel- 
ant. 

Mr. Kodumal Leichraj, for the Respondent, 
as amicus curic. 

Davis, J. C.—The appellant in this 
appeal is one Kallianeshwar Bhagwandas, 
Brahmin, adult, unemployed, and he 
appeals against the judgment of Rupchand, 
A. J. C. in a suit for the settlement of part- 
nership accounts, 

Two brotbers, Nandaramdas and Uttam- 
chand were married to two sisters of 
Bhagwandas and Versimal. Plaintiffs Nos 1 
aud 2 were sons of Nandaramdas; plaintiffs 
Nos. 3,4 and & were sons of Uttamchand: 
defendants No. 1 (a) and 1 (b) were sons of 
Bhagwandas and defendant No. 1 (c) was 
the son of Versimal. Nandaramdas.and 
Bhagwandas as representing their families 
secured the business of guarantee brokers 
of Messrs. Donald Graham & Co., and after 
the death of Nandaramdas, Uttamchand 
and Versimal, Bhagwandas continued the 
business, and there was a dispute as to 
whether the business was continued by 
Bhagwandas after 1916 till his death on 
behalf of his family and the families of 
his brothers and brothers-in-law, and there 
was also dispute as to whether alter Bhag- 
wandas’ death Shewaram, plaintiff No. 1, 
continued the business for himself and his 
family or for the fumiliesof Nandaramdas, 
Uttamchand, Bhagwandas and Vervsimal. 
There was also a commission agency busi- 
ness, a ghee business, an import business, a 
kothi business and a motor car business, 
and, according to the defendants, a branch 
of the kothi or office business. The object 
of the plaintifs and defendants was to 
prove their share in the business which had 
profits and disclaim their interest in the 
business which has a loss. The learned 
Judge framed Issue No. 4 to find which of 
these businesses were in the partnership. 
Mang questions were referred to the Com- 
missioner, and his report as to which busi- 
nesses were in the partnership was accept- 
ed, and in his order, dated April 16, and 
the subsequent orders, the learned Judge 
dealt at great length with the tenth issue, 
“on accounts being taken what amount, if 
any, is due‘to the plaintiffs," and in the 
result he found in favour of the 
plaintiffs for Rs. 9,522-5-6 against defen- 
dants Nos. (a), (b) and (e): hence this appeal. 
Now, the question was raised by one of the 
learned Judges as to whether the appeal 
in its present form was maintainable. The 
appellant is Kallianeshwar, the unemploy- 
ed Brahmin, above referred to, and it ap- 
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pears that he was not a party to the suit. 
The suit was by : 
1. Shewaram 

sons of Nandram. 
Pitamberdas 
Keshavdas 
Jethanand 
Gulabrai 


pe cono 


| sons of Uttamchand. 


versus 
1. (a) Shambhoomal Bhagwandas for self and as 
mananer and karta of the joint Hindu family con- 
sisting of himself, defendant No. 1 (6) and their 
brothers Kallianeshwar, Heram and Prabhashankar, 
and sons of this defendant, viz, Trimbak and 
Thirdas, 
(b) Vishamberdas Bhagwandas, 
(c) Pitamber alias Pawaneshwar Versimal; | 
3. (a) Jethanand Kumbhandas, adult, Brahmin, 
merchant, : 
(b) Kalumal Naraindas, minor aged 6, by his 
guardian- ad-litem defendant No. 2 (a); 
3. (a) Udharam sons of Parshotamdas Assa- 
nand, adults, Hindus, Brah- 
(b) Chhatamal mins, 


Now, it is clear from this that the appel- 
lant was not a separate party to the suit. 
His brother Vishamberdas Bhagwandas is, 
but Kallianeshwar is mentioned merely as 
one member of a joint Hindu family. De- 
fendant No. 1 is sued in his individual 
capacity and in his capacity as karta or 
manager of the family, but this does not, 
in our opinion, make Kallianeshwar a party 
to the suit within the provisions of s. 96, 
Civil Procedure Code, so as toenable him 
to appeal. Under Hindu Law it is the 
manager or karta who is alone competent 
to represent the family, to act for it and 
to bind it, and as a co parcener cannot 
sue alone, s0, in our opinion, he cannot 
appeal alone. The fact that he makes all 
others pro forma respondents does not 
appear to us to affect the matter. To 
allow every co parcener to sue as and 
when he cLose, would be to permit the 
authority of the manager to be usurped 
and bring confusion into the affairs of the 
joint family. But reliance has been placed 
by the learned Advocate for the appellant 
on s. 146, Civil Procedure Code. He states 
that the appellant claims under the mana- 
ger and he is, therefore, entitled to sue in 
his place: but we do not think s. 146 is 
intended to apply to a co-parcener while 
the manager or karta is alive so as to 
allow the co-parcener to sue. There is, in 
this case, no devolution of interest such 
as s. 146 contemplates. Reliance is placed 
upon tLe Privy Council ruling in Lingan- 
gowda Dod v. Basangowda Bistangowda 
Patil (1), and it is urged that the words 


(1) 101 Ind, Cas. 44; 51 B450; A IR 1927 PC 56; 
541 A 122; 52 M LJ 472; 295A LJ 319,40 WN 424; 
(1927)M W N 382; 340 W N 570; 29 Bom. L R 
84b; t5 L W 789; 45 OLJ 504; 8P LT 462 OQ). 
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used in Exp].6 to s. 11, Civil Procedure 
Code, are similar to the words used in 
8. 146, Civil Procedure Oode, and as the 
Privy Council held that as the leading 
members of the joint family acted on be- 
half of the other members of the family, 
the other members were bound and could 
not sue again and Expl. 6tos. 11, Civil 
Procedure Code, applied, so s. 146, Civil 
Procedure Oode, applies. But we do not 
think that this case, when read carefully, 
-helps the appellant. Rather does ik con- 
firm the authority of the karta or manager 
to act and by implication excludes the right 
of the co-parcener to sue. 

It is true that the decree is adverse to 
the appellant, but it does not follow that 
every person who is adversely affected by 
a decree is a party within the provisions 
of s. $6, Civil Procedure Cede, for the pur- 
pose of an appeal. Reference may be 
made to the Full Bench ruling of the 
Madras High Court in Narayan Nambudri 
V, Theva Amma (2). The learned Advocate 
explains to us that the manager is bankrupt 
and that the appellant if he wins is likely 
to get a few thousand rupees. We are, 
however, concerned only with the record. 
It is plain the appellant was never a party 
to the suit, being named only as a co- 
Pparcener and not seperately joined or 
served. He accepted this position and is 
bound by it. We are of the opinion that 
the appeal is not competent und we dis- 
miss it. We are obliged toMr. Kodumal 
for his assistance as amicus curie as the 
respondents did not appear. 

D. Appeal dismissed. 


(2) 51 M 46; 106 Ind, Cas, 230; A IR 192 ; 
53 M L J 824; 26 LW 775 (F B). 7 Mad. 1043; 
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Execution of Decree Appeal No. 67 of 1935 
April 16, 1937 
THOMAS AND ZIA-UL-HASAN, JJ. 
Nawab Mirza ABUL HASAN 
KHAN AND ANoTHER—DEFENDANTS 
— APPELLANTS 
versus 
Hakim Mirza JAFAR HUSSAIN 
AND OTHERS—[’LAINTIFFS AND OTHERS 
4 —RESPON DENTS 
Civil Procedure Code (Act V of 1908), ss. 92, 96, 47 
~~ Appointment of trustees for waqt property- 
Trustees dying—Application by certain persons for 
their a pporntment—Some persons found managing pro- 
perty—A pplication, if can be entertained ~ Suit under 
s. 92, necessity of—Appeal from order entertaining 


applicarion—Competency— Revision — 
bian p tsion — Muhammadan 


Where afterthe death of all the mutawallis ap- 


Succ 
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pointed by the Vourt, some persons applied to be ap- 
pointed trustees of wag property and the Court 
after holding that it had jurisdiction to, entertain 
the application without a suit under s, 92, Civil 
Procedure Code, ordered their appointment ; and the 
aggrieved party who was in possession and manag- 
ing the property went in appeal : 

Held, that an appeal being the creature of statute 
and there being no law under which the present 
appeal could be said to have been brought, the appeal 
must be deemed to be incompetent. Meenakshi 
Naidoo v. Subramaniya Sastri (1), followed. [p. 804, 


col, 2.] 

Held, also that though the appeal purported to be 
one under se. 96 and 47, Civil Procedure Code, both 
the sections were not applicable. 

Held, further that the main ground of attack on 
these orders being that the Judge was in error in 
holding that the applications in question were main- 
tainable, the appeal could be treated as revision. [p. 
805, col. 1.) 

Held, further that s. 92 of the Code of Civil 
Procedure barred applications of this kind by neces- 
sary implication. Itis hardly conceivable that when 
the Legislature deemed it necessary that a suit 
brought for the purposes mentioned in the section 
should be incompetent unless brought with the con- 
serit in writing of the Advocate-General, they meant 
to permit a mere application to be brought by a 
privete individual without any official sanction 
whatever for the same purpose. The applications 
would have been maintainable had there been no 
question of removal of existing mutawalli. But 
such was not the case here. Mahomed Ismail Ariff 
v. Ahmad Moola Dawood (3), Raza Ali v. Moazzam 
Ali (4) and Abdul Alem Abed v. Abir Jan Bibi (5), 
distinguished. Mohamad Sadig Ali Khan v. Kazim 
Ali Khan 6), relied on. [p. 805, col. 2.] 

Ex. D. A. against an order of the Sub- 
ordinate Judge of Malihabad, Lucknow, 
dated May 29, 1935. 


Messrs. Ali Zaheer and Bhagwati Nath, 
for the Appellants. 

Messrs. Habib Ali Khan, Balaram 
Kishun Mathur, Mirza Mohammad Jafar 
Husain and Mohammad Haider, for the 
Respondents. 


Judgment.—This purports to be a 
Civil Miscellaneous Appeal under ss, 96 and 
47 of the (ode of Civil Procedure against 
certain orders passed by the learned Civil 
Judge, Malihabad, Lucknow. ; 

On behalf of the respondents a prelimin- 
ary objection has been taken that neither 
an appeal nor a revision lies against the 
orders in question. In order to appreciate 
the preliminary objection and the nature 
of the orders passed by the learned Civil 
Judge, it is necessary to state certain facts 
leading upto the applications on which the 
orders in question were passed. 

On October 15, 1862, one Mir Mohammad 
Baqir created a waqf by means of a will 
and appointed Saiyed Mohammed his own 
son anda certain Saiyid Mohammad Taqi 
as mutwallis. In 1905 in suits brought 
under g. 92 of the Code of Civil Pro- 
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cedure the District Court appointed 
three persons mutwallis of the waqf. They 
were Hakim Nazir. Hassan Khan, Musammat 
Askari Begum and Nawab Murtaza Husain 
Khan. Hakim Nazir Hasan Khan died in 
1929 and Mobammad Taqi applied to the 
District Judge for his own appointment 
as mutwalliin place of the deceased and 
by the time this application came to be 
disposed of Askari Begum also died so that 
Nawab Murtaza Hussain Khan was left 
the sole surviving muiwalli. On May 15, 
1930, the District Judge rejected Moham- 
mad Taqis application mainly on the 
ground that one of the trustees still survived 
and could “manage the trust. Nawab 
Murtaza Husain Khan died on April 19, 
1932, and thereapon five persons, namely, 
Jafar Husain, Mirza Mohammal Taqi, 
Syed Akbar Ali, Mirza Mohammad Husain 
and‘Mirza Mohammad Asghar, respondents 
Nes. 1, 2, 3, 11 and 12 respectively applied 
to the learned Civil Judge by means of 
separate applications, to be appointed 
mutwallis of the wagf. The present appel- 
lants Nawab Mirza Abul Hasan and Nawab 
Mohammad Raza Ali Khan and two others 
were. impleaded as persons “who may be 
expected to be interesied in the management 
of the wagf” and accordingly notices of 
the applications were sent to them. The 
present appellants contested the applica- 
tions on ‘various grounds on which the 
learned Judge of the Court below framed 
the following two issues for disposal before 
taking into consideration the «ther points 
raised by the opposite parties : 

l. Are the applicants entitled to get 
the 1elief claimed by these applica- 
tions without instituting a regular 
suit? 

2, Are Nawab Abul Hasan Khan and 
Nawab Raza Ali Khan in posses- 
sion of the waqf property and 
administering the trust as alleged? 
If so, can they be ousted in the 
present proceedings even ifit be 
held that they are not legally ap- 
pointed trustees ? 

On the first of these puints the learned 
Civil Judge held that he could entertain 
the applications in his capacily as a Qazi 
under the Muhammadan Law without the 
applicants being compelled to bring suits 
under s. 92 ofthe Code of Civil Procedure. 
On the second point he reserved his find» 
ing till after decision of the main questions 
arising in the cases. After arriving at a 
finding in favour of the applicants on the 
question of the maintainability of the 
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applications he proceeded to frame the 
other issues arising in the cases and after 
recording evidence produced by the parties 
he Gnally on May 2), 1935, passed an 
elaborate order appointing five trustees, 
namely, (1) Nawab Raza Ali Khan, appel- 
lant, (2) Mirza Mahmud Husain respondent 
No. 11, (3) Mohammad Tagi respondent 
No. 1, (4) Akbar Ali respondent No. 3, and 
(è) Saiyed Mojiz Hussain (no party to the 
proceedings). The order runs as follows:— 
“I appoint the above named five persons as 
trustees of the wagf of Mir Baqar Saudagar. The 
trustees will take steps to take possession of the 
trust property, frame rules for the management of 
the trust and submit them for approval of the 
proper Court and shall submit proper accounts to 


the proper Court from the time they obtain pos- 
session,” 


Costs were also awarded to the applicants 
against the present appellants. It is 
against this order and the order regarding 
the maintainability of the applications that 
the present appeal has been brought. 

It is argued on behalf of the respondents 
that an appeal having been held by tLeir 
Lordships of the Judicial Committee to be 
the creature of statute and there being 


“no law under which the present appeal 


can be said to have been brought, the 

appeal must be deemed to be incompetent 

and in support of this contention reliance 

is placed in Meenakshi Naidoo v. Sub- 

ramaniya Sastri, L. R. 14 1. A. 1€0 (1). We 

agree with this contention and are of 

opinion that the appeal is incompetent, 

As noted above, the appeal purports to 

have been brought under ss. 96 and 47 of 

the Code of Oivil Procedure but neither of 

these sections is, in our opinion, applicable. 

Section 96 is not applicable because orders 

passed by the learned Civil Judge were 

not “decrees” for the simple reason that 

they were not passed in any suit. Ase 
regards s. 47, it is sought to be availed of 

on the ground that in the heading of their 

applications, the applicants mentioned Suit 

No. 6 of 1905 (brought under s. 92 of thee 
Code of Civil Procedure). The applicants 
did not seek to execute any part of the 

decree passed in Suit No.6 of 1805 and a= 
mere reference to that suitin the applica 

tions dces not render the orders of the 

lower Court passed cn the applications, 

orders under s. 47 of the Code. We are, 

therefore, of opinion that an appeal] does 

not lie. 

But though there can be no appealll 
against the orders passed by the Court 
below, we are equally clear that a revisicnm 

(0 1414 160; 11M 26; 5 Sar, 54; 11 Ind, Jur 
303 (P O). 
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lies against those orders. The main ground 
of attack on these orders is that the learned 
Judge was in error in holding that the 
applications in ques'ion were maintainable, 
in other words, that he hid Jurisdiction to 
entertain the applications. We have, there- 
fore, treated the appeal asa revision and 
heard the arguments of the learned Counsel 
for parties onthe merits. . 

The learned Counsel for the applicants 
before us argues that the applications in 
question were barred by s. 92 of the Code 
of Civil Procedure as the purpose of the 
applications was the removal of the applic- 
ants who were the present trustees of the 
waqf in question and the appoin:ment of 
the opposite parties as trustees and vesting 
the waqf' property in them. To this the 
opposite patties reply in several ways. In 
the first place they-say that the opposite 
parties only want their appointment as 
trustees of the wayf in question and do 
not pray for the removal of any trustee, 
In the second place their contention is that 
the applicants, who claim to be the trustees 
of the waqf, not having been lawfully 
appointed trustees it should be deemed 
that there are at present no trustees of the 
waqf and that being so their prayer for 
their own appointment as trastees can be 
granted by the Court without the neces- 
sity of asuit under 8. 92 of the Code of 
Civil Procedure. Lastly the opposite parties 
urge that what sub-s. (2) of s. 92 of the 
Code of Civil Procedure bars is a suit 
which is not in conformity with the pro- 
visions of s. 92 (1) and that it does not 
bar an application brought in the Civil 
Court as a Qazi under the Muhammadan 
Law even for the purposes mentioned in 
s. 92 (1). 

So far as the frst of these propositions 
is concerned we are of opinion that though 
in their applications the opposite parties 
did not specifically pray for the removal 
of the applicants from trusteeship, yet that 
is really what their purpose was and what 
the learned Civil Judge’s order has actually 
amounted to, so far at least as one of the 
applicants is concerned. 


In support of the second contention the 
opposite parties rely on the case of Mohi- 
ud Din Chowdhary v. Amin-ud- Din Chowdh- 
ary, A. I. R. 1924 Cal. 441 (2), but in that 
case the mutwalli of the waqf had resigned 
“and the office was vacant”. This is not 
the case here. Here the present applicants 
are in possession of the wagf property and 


(2) AIR 1924 Cal. 4/1; 72 Ind. Cas, 930. 
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managiting as mutwallis. That case, there- 
fore, does not apply to the facts of the 
case before us. 

As regards the last contention there, no 
doubt, seems to be some force in it. Tt 
seems to us that it can be said that s. 92 
of the Code of Civil Procedure does not 
show that its provisions are exhaustive or 
that beyond a suit of the description -pre- . 
scribed in that section, no other remedy 
is open to a person for the purposes men- 
tioned in that section. The learned Counsel 
for the applicants before us relies on 
sub-s. (2) of s. 92 but what thatsub-section 
provides amounts to no more than this that 
a suit brought for any reliefs specified in 
sub-s. (1) must conform with the provisions 
of sub-s, (1). The section does not express- 
ly bar applications like those now before 
us. It seems to us, however, that though 
this is s>, s. 92 of the Code of Civil Pro- 
cedure bars applications ofthe kind that 
are before us by necessary implication. 
It is hardly conceivable that when the 
Legislature deemed it necessary that a 
suit brought for the purposes mentioned 
in the section should be incompetent unless 
brought with the consent in writing of the 
Advocate-General, they meant to permit a 
mere application to be brought by a private 
individual without any official sanction 
whatever for the same purpose, 

The learned Obuasel for the opposite 
parties has als> relied on the cise of 
Mahomed Ismiil Arif v. Ahmed Moola 
Dawoud, A. I. R. 1916 P. Œ. 132 (3), but 
that case only shows that the power exercis- 
ed under the Muhammadan Law by the 
Qazi, can be exercised by the Civil Cours. 
There was no question in that case about 
s. 92 of the Code of Civil Procedure. In 
fact the suit in that case was itself based 
on s. 539 of the old Code of Civil Pro- 
cadure corresponding to s. 92 of the present 
Code. He also relied òn Riza Ali v. 
Moazzam Ali, A.I. R 1923 AML 12 (4), but 
that case also cannot help the opposite 
parties as no question of the bar of s. 92 
of the Cds of Civil Procedure was raised or 
discussed init. The case that the learned 
Counsel for the opposite parties laid most 
stress on and on which the learned Judge of 
the Gourt below also relied is that of 
Abdul Alim Abid v. Abir Jan Bibi, I. L. R. 


(8) A IR 1916 P C 132, 35 Ind. Cas. 30; 43 01085; 43 
TA 127; 8L BR 517; 14 ALJ 741,18 Bom. LR 611; 
24 CL J 198 20 CW N 1118; 31M LJ290;2M L 
T 110; 4 L W 269; (1916) 1 M W N 460; 9 Bor, L T 
141 (PO 

(4) A IR 1923 All, 12; 70 Ind, Cas, 836, 
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55 Cal. 1284 (5), but it appears to us to 
help the applicants before us more than 
the opposite parties. In that case it was 
no doubt held that the mere appointment 
of a mutwalli is not such a direction as is 
referred to in s 92 (1) but it was held that 
a mutwalli of a wagf under the Muham- 
madan Law can be appointed by applica- 
tion “when it does not involve the removal 
of an existing mutwalli” and further that 
a District Judge should in the exercise 
of his powers as a Qazi appoint a trustee 
“when there is no one to administer the 
trust’. As we have already said, the 
applicants before us are actually adminis- 
tering the trust and, therefore, no trustee 
can be appointed according to the principle 
laid down in this case by an application to 
the District Judge, 

The contention of the learned Counsel 
for the applicants before us is further streng- 
thened by the decision of our own Court 
in Mohammad Sadiq Ali Khan v. Kazim Alt 
Khan, 11 O. W N.323 (6), in which applica- 
tions similar in purport to those now before 
us were dismissed by a learned Judge of 
this Court who held that the applications 
were barred by s. 92 of the Code of Civil 
Procedure. The learned Judge remark- 
ed: ~— 

“Tt was contended on behalf of Nawab Mirza 
Mohammad Sadiq Ali Khan that even if the Indian 
Trusts Act does not apply this Court is entitled to 
appoint a trustee of the fund, having regard to 
the ordinary principles of Muhammadan Law. Re- 
ference was made to rulings reported in In the 
matter of Woozat-un-Nessa Bibi, (1909) 36 Cal. 21 
(7, Habibar Rahman v. Said-an-nissa Bibi, (1924) 51 
Oal. 331 (8) and Abdul Alim Abed v, Abir Jan Bibi, 
(1928) 55 Cal. 1284 (5). I do not see that anything 
contained in the first two of these decisions sub- 
sequently assists the contention raised on behalf 
of Nawab Mirza Mohammad Sadiq Ali Khan in 
this present matter. The third ruling certainly 
contains certain observations which support the 
contention now raised, but even in that case it 
was held that on the allegations made, the matter 
was one coming only under s. 92 of the Code of Civil 
Procedure, Similarly in the present case it seems 
to me that the allegations made bring the reliefs 
sought within the purview ofs. 92 (1) of the Code 
of Uivil Procedure and that the proper remedy of 
the applicants in both these present applications lies 
in a suit properly instituted under that section,” 

For reasons given above, we are of 
opinion that the applications of the opposite 
parties were not maintainable and that the 
learned Judge of the Court below had no 
jurisdiction to entertain them. The present 


(5) 55 O 1284; 110 Ind. Cas. 416; 32 C W N 835; A 
IR 1928 Cal. 368, 

(6) 110 W N 323; 150 Ind, Cas. 193; A IR 1934 
Oudh 118; 6 RO 619, 

(7) 36 G21; 1 Ind. Cas. 512. 


\8) 51 C 331; 77 Ind. Oas. 949; 38 CL J 365; AIR 
1924 Cal. 473. 


ANANDA LAL OMAKRAVARTY V. GIRINDRA NATA OHATTERIRA (CAL.) 


16810 


application is, therefore, allowed with costs, 
and the orders of the Court below are set 
aside. 

D. Application allowed. 





CALCUTTA HIGH COURT 
Civil Appeals Nos. 206 to 214 of 1934 
March 26, 1936 
M. O. Grosz AND R. O. MITTER, JJ. 
ANANDA LAL CHAKRAVARTY 
AND OTAERS—-PLAINTIFFS—APPELLANTS 
Versus 
GIRINDRA NATH CHATTERJ EE 
AND OTUERS—P LAINTIFFS—DEFENDANTS — 
Pro forma RESPONDENTS ; 
Bengal Tenancy Act(VIII of 1885), s. 105—Niskar 
—Suit for assessment of rent in respect of land 
recorded as liable for rent—-When barred—Hssen- 
oe ues that the landlord's right to assess rent 
in respect of Jand which has been recorded as liable 
to rent might be barred, it is necessary that there 


must be (a) an assertion by the man in possession 


free, (b) that the said asser- 
Heenan T ie ee aie of the landlord 
and (c) that the said assertion must be made to the 
knowledge of the landlord beyond 12 years of the 
institution of the proceedings for assessment. 
Birendra Kishore v. Roshan Ali (2) and Jnanendra 
Narayan v. Sarada Sundari (3), relied on, Aman 
Gagi v. Birendra Kishore (1), explained, Dr, 

C. A. against the decree of the District 
(Special) Judge, 24-Parganas, dated Septem- 
ber 13, 1933. 

Messrs. Sarat Chandra Roy and Radhika 
Charan Chatterjee, for the Appellants. 

Messrs Gopendra Nath Das, Ramendra 
Mohan Majumdar, Khemendra Nath Tagore 
and Upendra Kumar Roy, (for Deputy 
Registrar), for the Respondents. 

R.C. Mitter, J—The lands which are 
the subject-matter of these appeals are in 
two touzies, pamely Touzi No. 51 and Touzi 
No. 47 of the Alipore Collectorate. The 
appellants before us are the owners of 
Touzi No. 51 and the plaintiffs-respondents 
in these appeals are the cwners of Touzi 
No. 47 kaving purchased the said touzi at 
a revenue sale within 12 years of the suit. 
In the year 1911, there was a petty settle- 
ment and all the lands except the lands of 
Khatiun No. 959 and plot No. 1050 of 
Khatian No. 1024 were recorded in the 
possession of the defendants as not paying 
rent but liable to pay rent. The lands of 
Khatian No. 959 and plot No. 1050 of 
Khatian No. 1024, however, were recorded 
in the petty settlement as Niskar lands in 
the possession of the defendants. The 
finding of the Asistant Settlement Officer 


in these cases is that the proprietors of 
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Touzi Nos. 51 and 47 knew ot the entries 
made in the petty settlement of 1911 
After the petty settlement there was a 
regular settlement under Chap. X, Bengal 
Tenancy Act. The Record of Rights was 
finally published in the year 1931. The 
lands which are the subject-matter of all 
these nine appeals were recorded in the 
possession of the defendants with an 
entry that no rent was being paid but the 
persons in possession were liable to pay 
rent. After the final publication in the 
year 1931 the proprietors of Touzi Nos. 47 
and 5! within whose estates the lands so 
recorded lie, instituted proceedings under 
s. 105, Bengal Tenancy Act. The defend- 
ant raised an issue under s. 105-A that the 
lands are Niskar. 


The findings of both the Courts below 
ate that the lands are not Niskar, that is 
to say, the defence raised, namely, that 
the lands were in fact valid Niskar grants 
have been negatived as we read the judg- 
ments by both the Courts below. The 
claim, however, of the appellants before 
us; who are the proprietors of Touzi No 51, 
have been rejected on the ground that 
they cannot at the date of the suit apply 
for assessment of rent. We will deal with the 
grounds given by thelearned Special Judge 
and hy the Assistant Settlement Officer in 
detail hereafter. But the claim of the pro- 
prietors of Touzi No. 47 to assess rent has 
been allowed, the Court holding that they 
being the revenue purchasers at a revenue 
sale within 12 years of the suit, their claim 
cannot be defeated on the ground of 
delay The position, therefore, is this 
that the lands are all joint lands of the afore- 
said two tougies. The proprietors of Touzi 
No. 47 have got decrees for assessment of 
rent on the basis that they are not Niskar 
lands, but the claims of the proprietors 
of Touzi No. 51 have been dismissed. 
The learned Assistant Settlement Officer 
said in his judgment that inthe year 1911 
the proprietors of Touzi No. 51 knew of 
the entries made in the Record of Rights 
in the petty settlement and inasmuch as 
they had not made any attempt to assess 
the rent within 12 years of the publication 
of the Record of Righis of the petty 
settlement, the defendants who were in 
possession without payment of rent so long 
have by adverse assertion acquired the 
right to hold the land rent free for ever as 
against them. This argument, says the 
Assistant Settlement Officer and the 
special Judge cannot prevail against the 
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proprietors of Touzi No. 47 bacause they 
are recent revenue purchasers. 

The finding of the Assistant Settlement 
Officer appears tous to mean that it were 
the entriesin the petty settlement records 
which really affected the proprietors of 
Touzi No. 51. The Special Judge, however, 
does not discuss any question of fact. 
He simply noted certain rulings, amongst 
them being the case in Aman Gazi v. 
Birendra Kishore (1) Birendra Kishore 
v. Roshan Ali (2) and the judgment of the 
late Chief Justice in Jnanendra Narayan 
v. Sarada Sundari (3). He also notes 
another case namely, Dhananjoy Manjhi v. 
Upendra Nath Deb (4). He seems to think 
that there isa conflict of authorities on the 
point he had to decide, and was of opinion 
that he was constrained to follow the 
latest case meaning thereby Jnanendra 
Narayan v, Sarada Sundari (8). He 
accordingly held that the right of the pro- 
prietors of Touzi No. 51 has Feen barred 
by limitation. There is no doubt that there 
is some conflict between the case in 
Aman Gazi v. Birendra Kishore (1) and 
the case in Birendra Kishore v. Roshan 
Ali (2) and Jnanendra Narayan v. Sarada 
Sundari (3) referred to above. But that 
conflict is not at all material for the pur- 
pose of the present case. 

The casesare agreed and lay down the 
proposition that in order that the land- 
lord's right to assess rent might be bar- 
red, it is Necessary that there must be 
(a) an assertion bythe man in possession 
to hold the lands rent-free, (b) that the 
said assertion must be made to the know- 
ledge of thelandlord, and (c) that the said 
assertion must be made to tte knowledge 
of the landlord beyond 12 years of the in- 
stitution of the proceedings for assessment. 
That is Birendra Kishore v. Roshan Ali (2) 
and series of cases of the Maharaja of 
Tipperrah to be found in 22CU LJ. That 
is a principal from which the late Chief 
Justice did not depart from in Jvanendra 
Narayan v. Sarada Sundari (3). In Aman 
Gazi v. Birendra Kishore (1) however, the 
pesition adopted is this: There was an 
assertion in the preparatory stage of the 
Settlement Khatian by the man in posses- 
sion to the knowledge of the landlord that 
he had a rent-free title, but in spite of 

(1) 16 O W N 929; 15 Ind. Oas. 64. 

(2) 390 453; 13 Ind. Oas. 518; 16 O W N 931 
note; 150 L J 203. 

(3) 57 © 796; 129 Ind, Cas. 355; A I R 1931 Cal 
25; Ind. Rul. (1931) Cal. 163. 
jaa. 22 CW N 685; 46 Ind. Cas. 428; A I R 1919 Cal, 
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that assertion the entry which was made 
in the finally published Record of Rights 
was that the man was an occupancy raiyat 
liable to pay rent. An interval of some 
years elapsed between the dates of assertion 
by the man in possession in the presence 
of the landlord's agent in the preparatory 
stage of the Record of Rights andthe final 
- publication cf the said record and the 
question arose as to whether 12 years’ 
limitation should run from the date of the 
first adverse assertion at the preparatory 
stage of the Record of Rights or from the 
date of the final publication. In tbat 
case it was held that the effecbot the 
previous adverse assertion by the man in 
possession at the preparatory stage of the 
record was washed out by the entry being 
made in the Record of Rights that lands 
were liable to rent and the suit for assess- 
ment wasin time as it was filed within 12 
years of the final publication of the Record 
of Rights. 

It is on this proposition, namely that 
the entry in that manner would wash out 
the effect of the previous adverse assertion 
on the part of the man in possession 
claiming Niskar right, that doubts were 
cast in the later cases, specially in Jnanen- 
dra Narayan v. Sarada Sundari (3), decid- 
ed by the late Chief Justice. But as we 
have said above, no doubt has been 
cast upon the rule that before the land- 
lord's right to assess rent in respect of 
lands, which has been recorded as liable 
torent be barred, the assertion of a claim 
of Niskar must be made to the knowledge 
of the landlord 12 years before the pro- 
ceedings for assessment of rent. In the 
present case there is no finding of the 
learned Special Judge that the person 
in possession had made that hostile asser- 
tion to the knowledge of the landlords 
beyond 12 years cf the dates of the appli- 
cations under s. 105, Bengal Tenancy Act. 
Prima facie, trerefure, the propiietors of 
Touzi No. 5] are entitled to assess rent and 
their claim has neither been barred by 
limitation nor has been taken away or 
affected by any adverse assertion for the 
requisite period. In two cases, however, 
namely with regard to Appeal No. 208 which 
relates to Khatian No. 999 and to plot 
No. 1050 of the Khatian No. 1024 which 
is the subject-matter of Appeal No. 206, 
the position stands in a different way. 
Although there is no tinding of the learned 
Special Judge with regard tothe date of 
assertions made to the knowledge of the 
landlord in these two cases at all, it is 
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quite clear from the findings of the learned 
Assistant Settlement Officer that the land- 
lords, namely the proprietors of Touzi 
No. 51 did know that the persons in 
possession of the lands recorded in 
Khatian No. 959 and of plot No. 1050 of 
Khatian No, 1024 had been claiming 
Niskar right since 1911, because the 
entry in the petty settlement with regard 
to these lands was that they were reni-free 
lands. | 
We accordingly hold that the proprie- 
tors of Touzi No. 51 cannot now have the 
rent assessed in respect of the Jands in 
Khatian No. 959 and in respect of plot 
No. 1050 of Khatian No. 1024, but with 
regard to the lands recorded in other 
Khatians which are the subject-matter of 
the remaining appeals and of Appeal 
No. 208 also the landlords are entitled to 
assess rent. The net result, therefore, is 
that Appeal No. 208 is dismissed with 
costs. Appeals Nos. 207 and 209 to, 214 are 
decreed with costs against the defendants 
respondents in all the Courts. The ap- 
pellants in these appeals would get a 
decree for assessment ofient atthe same 
rate at which the rent had been assessed in 
favour of tke proprietors of Touzi No. 47 
in respect of the Khatians relating to 
these appeals. Appeal No. 206 is decreed 


in part. The plaintiffs-appellants claim 
in this appeal to assess rent on plot 


No. 1050 of Khatian No. 1024 is dismissed. 
But they would be entitled to have the 
rent assessed in respect of the remaining 
plots of the said Khatian. As rent has not 
been assessed separately for these plots, 
this case must be remanded to the Court 
of first instance in order that the rent in 
the share of the plaintiffs-appellants may be 
assessed in respect of the plots of Khatian 
No. 1024, save and except plot No. 1050. 
In this appeal the plaintifis-appellants will 
be entitled to their costs in proportion 
throughout against the defendants- 
respcndents. Te proportion would depend 
upon the t nal result after the decision by 
the Court of Srst instance, and would be 
determined by that Court. 


M C. Ghose, J — I agree. 


D Order accordingly. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
First Civil Appeal No. 68-16 of 1936 
October 10, 1936 
Mippreton, J. C. 
DUNI CHAND GURDASMAL — 
APPELLANT 
VETSUS 
BHAGWAN DASS LORINDA MAL— 
RESPONDENT 

Hindu Law— Guardianship—-Minor member of 
joint family governed by Mitakshara—No disrup- 
tion of such family—Guardian of minor's interest, 
af can be appointed. 

No guardian ofa minor's interest in the undivid- 
ed property of the joint Hindu family can be ap- 
pointed, under Mitakshara School of Law, where 
such minor has no separate property. But on 
the disruption of such family, there is no legal bar 
to the appointment of a guardian of the person and 
property of the minor. Gharibullah v, Khalak Singh 
(D), Ratan Chand v. Ram Kishen Murarji (2), 
Jagannath Prasad v. Chunt Lal (3) and Banamali 
Patra v. Arjun Sen (4), relied on. 

- FLO, A. trom an order of the Senior 
Sub-Judge, Peshawar, dated January 10, 
1936. 

Kazi Abdul Wahab, 
lant. 

Mr. M. Muhammad Sarwar Khan, for the 
Respondent. 

Judgment.—The respondent Bhagwan- 
das has been appointed as guardian of the 
property of Gobindram, minor, under the 
Guardians and Wards Act. Dunichand, 
step-brother of the minor, appeals against 
the order of appointment and the main 
ground which has been raised js that the 
minor has no separate property butis a 
member ofa joint Hindu family under the 
Mitakshura Law of which the appellant 
Dunichand isthe karta. There can be no 
doubt that where a minoris a member of 
a joint Hindu family and has no separate 
property, no guardian can be appointed 
for him vide the remarks of their Lordships 
of the Privy Council at p. 416*, in Gharib- 
ullah v. Khalak Singh (1). 

“Tt has been well settled hy a long series of 
decisions in India that a guardian ofthe property 
of an infant cannot properly be appointed in 
respect of the infant's interest inthe property of 
an undivided Mitakshara family. And in their 
Lordships’ opinion those decisions are clearly 
right, on the plain ground that, the interest of a 
member of such a family is not individual pro- 
perty at all and that therefore, a guardian, if 
appointed, would have nothing todo with the family 
property.” 

It is searcely necessary to refer to other 
rulings upon this established point though 
the following may be mentioned: Ratan 

(1) 25 A 407; 80 IA 165; 8 Sar. 483; 5 Bom. L R 
478; 7 O W N 681 (P O). 


for the Appel- 
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Chand v. Ram Kishen Murarji (2), Jagannath 
Prasad v. Chuni Lal (3) and Banamali 
Patra v. Arjun Sen (4). The record shows 
that the respondent himself asa witness 
stated : 

“There was no partition and they are members of a 
joint Hindu family, Dunichand is the elder in the 
family, Gurdas Mal (the father) made a will cf 
which a copy is on the file.” 


The will referred to was produced in 
the Court below and Dunichand, appellant, 
gave some evidence as toits contents. 
Learned Counsel for the respondent 
depends entirely upon the will and suggests 
that afler the death of Gurdasmal the 
family has not remained a joint Hindu 
family. The attention of the parties was 
not directed tothis point by the trial Oourt 
nor isthere any mention whatever of 
this point in the order appointing Bhag- 
wandas The determination of this point 
was essenlial and it should have formed a 
preliminary issue. There is not sufficient 
evidence upon the record to enable this 
Court to determine that issue. I, therefore, 
direct as follows under O. XLI, r. 25, Civil 
Procedure Oode. The following issue is 
framed: Is Gobindram not a member of 
a joint Hindu family and has he separate 
property of his own? Onus on applicant. 
This issue is referred to the trial Court for 
trial after taking additional evidence. 
That evidence with the finding on the 
issue is to be returned 10 this Court within 
six weeks, 

(On receipt of finding the following judg- 
ment was delivered.) 

Judgment.—Dunichand and Gobindram 
arethe sons of Gurdasmal deceased by 
different wives. Tne mother of the latter, 
Musammat Salochana Devi is alive; Gobind- 
ram is a minor. Buagwandas has been 
appointed as guardian of the person and 
property of Gobindram by the order under 
appeal. The main ground taken in appeal 
was that Dunichand and Gobindram are 
members of a joint Hindu family of which 
Dunichand is karta and that, therefore, 
no guardian ofthe property of the minor 
could be appointed as laid down by their 
Lordships of the Privy Conncil at p. 416* in 
Gharibullah v. Khalak Singh (1). The 
pointhad not been raised in the original 
Court and the appeal was remanded for 
evidence and finding as tu whether Gobind- 
J ae I R1928 All. 447; 114 Ind. Oas. 743: 26 A L 
B) AIR 1933 All. 160; 143 Ind. Cas. 706; (1932) 
ALJ 1110; Ind. Rul. (1933) All 326, 


(4) A IR 1932 Cal. 730; 140 Ind, Cas, 198; 36 C W 
N 769; 55 O LJ 358; Ind. Rul. (1932) Cal. 68». 
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ram isnota member of a joint Hindu 
family and has no separate property of 
his own. Evidence has now been recorded 
and the finding of the Court below is that 
Dunichand and Gobindram are not mem- 
bers of a joint Hindu family. The evidence 
shows that during the lifetime of Gurdas- 
mal his brother Kishandas died leaving 
all his property by willto Dunichand and 
that effect was given tothis will, Gurdasmal 
raising no objection. ‘This merely indicates 
that Gurdasmal and Kishandas were not 
members of a joint Hindu family, and it 
might be argued that the property thus 
received by Dunichand is his self-acquired 
property. Thereafter, however, Gurdasmal 
made a will leaving his own property to 
the minor Gobindram. Here again the 
mere making of a will cannot affect the 
status of Gurdasmal and his sons. If 
indeed they formed a joint Hindu family, 
the will would merely be inoperative but 
thereis evidence that after the death of 
Gurdasmal, Dunichand persuaded Musammat 
Salochana Devi, mother of Gobindram 
to execute an agreement whereby Duni- 
chand was to have a l0as. share and 
Gobindram a 6as. share in the proreriy 
which had been controlled by Gurdasmal. 

The evidence on this point can le 
accepted as prima facie proof that both 
Dunichand and Musammat Salochana Devi 
came to an arrangement regarding dis- 
tribution ofthe property between the two 
brothers. If so, there has certainly been a 
disruption of the joint Hindu family. In 
matters of guardianship no exhaustive 
inquiry onsuch points is necessary but 
in my opinion a prima facie case has 
been made out showing that there has been 
a disruption. In these circumstances there 
is no legal bar to the appointment of a 
guardian of the person and property of 
Gobindram. The appellant Dunichand 
was imprisoned for gambling in 1935 and 
the Court below has found that he is not 
a fit and proper person to manage the 
minor's property. I can find no reason to 
disagree with this finding and I, therefore, 
dismiss the appeal with costs. Pleader's 
fee Rs 50. 


D. Appeal dismissed. 
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BOMBAY HIGH COURT 
First Civil Appeal No. 269 of 1934 
August 27, 1936 
Ranenexar, J. 
SHIVAPPA DHONDAPPA BIRADAR AND 
oTaRRS:-~DEFENDANTS~-APPELLANTS 
versus 


RAMLINGAPPA SHIVAPPA BIRADAR 
—PLAINTIFE— RESPONDENT 

Civil Procedure Code (Act V of 1908), ss. 144, 151— 
Applicability of s. 144—Section, whether applies when 
decree is varied in another unconnected suit-Inherent 
powers—Ample and specific remedy provided for re- 
dress—Inherent powers, if can be invoked to remedy 
such redress~-Jurisdiction — Partition decree sent to 
Collector to effect partition of revenue paying land— 
Partition effected not in terms of decree—Partition, 
if can be set aside in toto by Civil Court. 

The party seeking restitution has to show that 
there was a deeree in consequence of which some 
party to the record had obtained a benefit to the 
detriment of the applicant: and, secondly, that that 
decree having been varied or reversed, the applicant 
is entitled to be restored to the position in which 
he would have been, but for the decree which ulti- 
mately has been declared to be erroneous, The 
reversal or variation of the decree must be in the 
same proceeding between the parties—it may be 
as the result of a successful appealor an application 
for review or in any other manner provided for by 
the Code—and the decree must be between the parties 
tothe record and the reversal or modification of it 
must be in favourofthe party applying or some one 
claiming underhim. If in some other suit not con- 
nected with the suit in which the application for 
restitution is made, the decree under which a party 
has been deprived of property or other benefit is 
set aside, the section cannot apply. Jai Berham vy. 
Kedar Noth Marwari (2), explained. 

When the law ofthe land has provided ample 
specific remedies—statutory or otherwise—for the 
redress of a wrong suffered by a party owing tothe 
conduct of his opponent or the mistakes committed 
by the Court, a party is not entitled to invoke, and 
the Court ought not to exercise its inherent jurisdic- 


tion. 

Where the Collector carries out a decree for parti- 
tion of a revenue-paying land and effects partition 
in conformity with the decree, itis not open to the 
Givil Courts to revise his acts or to interfere in the 
partition effected by him ;bat wherethe Collector 
acts contrary tothe decree, the Courts will have— 
and oughtto have—jurisdiction to interfere either 
to set aside in tote or to modify the partition effected 
by the Collector. Timmanna v. Govind (4), follow- 


ea. 

F.C. A. against the decision of the First 
Class Sub-Judge, Bijapur, in Darkhast 
No. 506 of 1932. 


Mr. R. A. Jahagirdar, for the Appel- 
lants. 

Mr. H. B. Gumaste, for Respondent 
No. 1. 


Judgment.—The facts in this case are 
somewhat complicated but, so far as they 
are material, may be shortly stated as 
follows : 

Ramlingappa and Somanna were mem- 


‘bers of a joint Hindu family and possessed 
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11 lands as joint family property. Somanna 
alienated 8 out of these 11 lands to vari- 
ous persons including the present appellants. 
Ramlingappa then brought a suit for 
partition against Somanna and his alie- 
nees. Thiswas suit No. 317 of 1919. The 
alienees claimed that in effecting parii- 
tion the equities between the parties should 
be adjusted, and as far as possible, the 
lands sold to them and in their possession 
should be allotted to the share of their 
alienor Somanna. In September 1921 a 
preliminary decree for partition was made 
which inter alia directed that as far as 
possible the lands alienated and in the 
possession of the alienees should be allot- 
ted tothe share of Somanna. ‘Two days 
thereafter Somanna sold the remaining 
three lands to one Sabu, who was his 
brother-in-law. The latter brought a suit 
against Somanna for partition and posses- 
sion of these lands. This was suit No. 332 
of 1924. Appellant No. 2 in the present 
appeal, who was defendant No. 10 in suit 
No. 347 of 1919, applied in Sabu’s suit to 
be made a party. The application was 
rejected, and apparently no further steps 
were taken by him. Sabu obtained a decree 
for partition, Before this, however, Ram- 
lingappa, who is respondent No. 1 here 
filed a darkhast to carry out the partition 
decree made in suit No. 347 of 1919. As 
the lands were assessable to Government 
Revenue, the decree was sent to the Collec- 
tor to effect a partition. The Collector 
found that as al the lands had been 
, alienated by Somanna, it was not possible 
to give effect to the direction contained in 
the decree to effect partition in such a 
manner as to allot to the share of Somanna 
the lands in the possession of his alienees. 
Therefore, the Collector divided the lands 
equally between Somanna and Ramling- 
appa. This happened in March 1926. In 
August 1926, the Court made a final de- 
cree for partition in suit No. 347. Appel- 
lant No. 2 then brought a suit in 1925, 
being suit No. 219 of 1925, to set aside 
the decreein suit No. 332 of 1924 against 
Sabu. The record is not clear whether 
Somanna was a party to it, but itis not 
disputed that Ramlingappa was not a party 
to this suit. This suit came up to the 
High Court in second appeal and was 
remanded for disposal according to law. 
The judgment of the High Court is reported 
in Gurlingappa Shivappa Masali v. Sabu 
Ramappa Kore (1). On remand the decree 


(1) 33 Bom, L R 141; 131 Ind. Cas. 886; A IR 1931 
Bom, 218; Ind. Rul. (1931) Bom. 310, 
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in suit No. 832 of 1924 was set aside. It 
was after this that defendant No. 10 filed 
a darkhast in suit No. 347, which has 
given rise to the present appeal. The 
object of the darkhast was to obtain resti- 
tution by a fresh partition so to carry 
out the direction contained in the decree 
in suit No. 347 as to the equities in 
favour of the alienees. The main prayer 
was thatthe partition should be so effect- 
ed that the lands alienated to the alienees 
should be allotted to the share of Somanna 
by way of restitution under s. 144, Civil 
Procedure Code. The learned First Class 
Subordinate Judge rejected the application 
ashe held thatthe application for restitu- 
tion was not cumpetent under s. 144 
and itis from that decision that the pre- 
sent appeal is taken. 

Mr. Jahagirdar, who has argued this case 
that the learned 
Judge was wrong in rejecting the appli- 
cation. He says that the section does not 
say that restitution should be made if 
the decree, under which some benefit has 
been taken by a party tothe suit is varied 
or reversed on appeal from that decree 
and the section contemplates a case like 
the present one where in effect the decree 
made has been set aside in other proceed- 
ings asin this case. He further says that 
assuming the application was incompetent 
under s. 144 of the Code, the Court could 
have entertained it under its inherent 
jurisdiction, and lastly he says that, in 
any event, the application was competent 
under s. 47, Civil Procedure Code. He 
relies upon several cases in support of his 
argument, but he concedes that in terms 
s. 144 was inapplicable. Section 144, Civil 
Procodure Code, provides that : 

“(1) Where and in so far as a decree is varied 
or reversed, the Court of first instance shall, on the 
application of any party entitled to any benefit by 
way of restitution or otherwise, cause such resti- 
tution to be made as will, so faras may be, place 
the parties in the position which they would have 
occupied but for such decree or such part thereof 
as has been varied or reversed; and, for this pur- 
pose, the Court may make any orders including 
orders for the refund of costs and for the payment 
of interest, damages, compensation and mesne profits, 
which are properly consequential on such variation 
or reversal.” 


It seems to me to be perfectly plain upon 
the language of this section that the party 
coming underthe section has to show 
that there wasa decree in consequence 
of which some party to the record had 
obtained a benefit to the deteriment of 
the applicant, and, secondly, that that 
decree having been varied or reversed, 
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the applicant is entitled to be restored 
to the position in which he would have 
been, but for the decree which ultimate- 
ly has been declared to be erroneous. It 
is also clear that the reversal or variation 
of the deeree must be in thesame pro- 
ceeding between the parties—it may be 
as the result of successful appeal or an 
applivation for review or in any other 
manner provided for by the Code,—and 
it is also clear that the decree must be 
þetween the parties to the record and 
the reversal or modification of it must be in 
favour of the party applying or some one 
cluiming under him. Upon the piain 
meaning of the section, therefore, 1 am 
clearly of opinion that it is impossible to 
hold that if in some other suit not c:n- 
nected with the suit in which the appiica- 
tion for restilution is made, the decree 
under which a party has been deprived 
of property or other benefit is set aside, 
the section can apply. Nor is there any 
authority, which is produced before me, to 
support a contrary view. 

Mr. Jahagirdar, however, relies upon 
Jai Berham v. Kedar Nath Marwari (2), 
for the purpose of showing that their Lord- 
ships of the Privy Council have laid down 
that s. 144 should be liberally construed. 
I should have thougbt that no authority was 
necessary for this purpose. The one un- 
disputed principle oflaw is that no man 
should suffer by the act of the Court; and 
if the Court finds as the result of its act 
some party has received some benefit or 
advantage, and that act is set aside or 
modified by a superior Court finally, then 
the Court has and must have the power of 
putting the successful party in the same 
position in which he would have been, but 
for what has turned out tobe a wrongful 
act of the Court; and that exactly is the 
principle of s. 144 and the object of it. 

In the Privy Council case, the facts 
were that an execution sale of immovable 
property, which took place in 1904, and the 
certiticate of sale, were set aside by the 
Privy Council in 1913, reversing the judg- 
ment of the High Court at Calcutta. The 
auction-purchasers had been in possession 
since February 1903, and the price paid by 
them into Court on the issue of the sale 
certificate had been distributed to the holders 
of the decrees against the judgment-debtor. 
So, when the sale was set aside, the 


(2) 49 A 351; 69 Ind. Cas, 278; A IR 1922 PC 269; 
2 Pat. 10:4 PLT 61; 32 ML T 10:37 C. LJ 351; 
97 O W N 589: 44M LJ 735; 21 A LJ 490; 25 Bom. 
L R 643; (1923) M W N 368; 18 L W 802 (P 0). 
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auction-purchasers clearly became entitled 
to restitution. The sale had taken place 
under an order of the Court. The auction- 
purchasers had purchased the property and 
paid consideration for it. The sale had 
been set aside by the Privy Council, and 
Clearly the auction-purchasers became 
entitled to restitution. Upon these facts 
their Lordships held that the case came 
under s. 144, Civil Procedure Code. Mr. 
J ahagirdar, however, relies on the remarks 
of their Lordships at pp. 355-356" where 
they observed as follows: 

“It is the duty of the Court under s. 144, Oivil 
Procedure Code, to ‘place the parties in the position 
which they’ would have occupied, but for such decree 
or such part thereof as has been varied or reversed.’ 
Nor indeed does this duty or jurisdiction arige 
merely under the said section, It is inherent in the 
general jurisdiction of the Court to act rightly and 
fairly according to the circumstances towards all 
parties involved. As was said by Oairns, L. ©. in 
Rodger v. Comptoir d'Escompte de Paris (3), at 
p. 475t: One of the first and highest duties of all 
Courts is to take care that the act of the Court 
does no injury to any of the suitors, and when the 
expression ‘the act of the Court,’ is used, it does not 
mean merely the act of the primary Court, or of 
any intermediate Oourt of Appeal, but the act of the 
Court as a whole, from the lowest Court which 
entertains jurisdictton over the matter up to the 
highest Court which finally disposes of the case.” 
The auction-purchagers have parted with their pur- 
chase money which they paid into Court on the faith 
of the order of confirmation and certificate of sale 
already referred to. This money has been distributed. 
amongst creditors of the judgment-debtor who had 
attached the unincumbered property in question 
and could have realized their judgment debts by a 
sale of this property in execution, and it would 
be inequitable and contrary to justice that the 
judgment-debtor should be restored to this pro- 
perty without making good to the auction-purchaser 
the moneys which have been applied for his 
benefit.” i : : 

In the case to which their Lordships . 
refer, it was pointed out by the Judicial 
Oommittee that a Court of Appeal, when it 
reverses a judgment of a subordinate Court, 
has an inherent jurisdiction to order restitu- 
tion of everything, which may have been 
improperly taken because taken in execu- 
tion of a decree. It is important to notice 
that boih these cases were cases where ia 
the one, an order of sale made was set 
aside by the same Court between the same 
parties and the auction-purchasers in execu- 
tion of the decree, and in the other, the 
decree was set aside in appeal. There is 
nothing in the judgments to support, except 
the remark as to inherent jurisdiction, the 
contention that ifa decree has been set 
aside by a decree in a different suit be- 

(3) (1871) 3 P C 465;40LJ POl MLT1;19W 
R 442; 7 Moo. PO (N 8) 314. 

*Pages of 43 |. A.—[Hd.] 

{Page of (1871) 3 P. C.—[Ed.] 
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tween some of the parties to the first decree 
and strangers, an application for restitu- 
tion would lie under s. 144. Undoubtedly 
their Lordships observed thats. 144 should 
be construed liberally, and in that case 
their Lordships did consirue it liberally, 
because s, 144 in terms refers only to a 
“decree varied or reversed”. An order for 
gale in execution proceedings or for the 
issue of a certificate cannot amount to a 
decree. Literally, therefore, such an order 
would not lie under s. 144. To that extent 
their Lordships of the Privy Council observ- 
ed that the section should be construed 
liberally, and the effect be given to it for 
the purpose of restitution. But the pcint to 
note is that the orders originally made 
were set aside in the same suit and execu- 
tion proceedings, and between the same 
parties and not at all, asin the present 
case, where the original decree of the parti- 
tion effected thereunder, was not set aside 
in the same suit. 
Advocate was driven to contend that the 
application for restitution was competent 
under the inherent jurisdiction of the Court. 
When the law of the land has provided 
ample specific remedies—statutory or other- 
wise—for the redress of a wrong suffered 
by a party owing to the conduct of his 
opponent or the mistakes committed by the 
Court, a pariy is not entitled to invoke, and 
the Court ought not to exercise the in- 
herent jurisdiction of the Court. J need 
not refer to the authorities on this point. 

In this case the position was perfectly 
simple. When the Collector effected parti- 
tion, as the appellant contends, in defiance 
of or ignoring the specific direction given 
by the preliminary decree to observe equi- 
ties in effecting partition, it was open to 
the party aggrieved by such partition to 
come tothe Court and complain of it and 
have the partition modified or set aside ; 
and it is clear that in such a case the 
Court would have jurisdiction to interfere 
if a proper case was made out in support 
of the complaint. Where the Collector 
carries out a decree and effects partition 
in conformity with the decree, it is not 
open to the Civil Courts to revise his acts 
or tointerfere in the partition effected by 
him ; but it is equally clear that where 
the Collector acts contrary to the decree, 
the Courts will have—and, if I may humbly 
say, Ought to have—jurisdiction to inter- 
fere eitner to set aside in toto or to modify 
the partition effected by the Collector ; 
and in that repect I respectfully agree 
with the decision of Sir Norman Macleod, 


SHIVAPPA v. RAMLINGAPPA (BOM) 


Therefore, the learned ` 


813 


C.J. in Timmanna v. Govind (4). ‘There 
the learned Chief Justice held that, where 
the Collector once effects a partition in 
accordance with the decree, it is not com- 
petent tothe Court to refer the cuse back 
to him for re-partition ; but if the Collector 
disregards the terms of the decree and 
divides the property in contravention of 
its tems, the Court is entitled to refer the 
case back to the Collector to partition the 
property in accordance with the terms of 
the decree ; and that the Collector must 
follow the terms of the decree. Therefore, 
it was open to the appellant to complain 
of the partition effected by the Collector, 

If the complaint had been rejected and 
a final decree made ordering possession, 
it was open to the party aggrieved to ap- 
peal against it. But this course was not 
followed by the appellant, nor the remedy 
adoped. It is said by Mr. Jahagirdar that 
he could not have removed the obstruction 
caused by Sabu in execution of his decree 
except bya suit against him, and it was 
necessary for him, therefore, to bring a 
suit. I do not agree with him that 
that was the only remedy which he had to 
take ; and it is difficult to see why he could 
not have made an application to the Court 
under s. 47, Civil Procedure Code, under 
the darkhast which was being executed. 
But ifit was found necessary to bring a 
suit, then he could have asked the Court 
to stay its hand before making the final 
decree, or, having filed his appeal from the 
final decree, he could have asked for stay 
of further proceedings and even asked for 
the stay of the appeal pending the suit 
which he either had tiled or was contemplat- 
ing to file against Sabu; and I have no 
doubt that if this course had been adopted, 
his position would have been perfectly 
safeguarded, of course on proper te:ms and 
subject to proper conditions, it is difficult 
in these circumstances, therefore, to accept 
the contention made in view of the facts 
to which I have referred. The last con- 
tention that the application could be enter- 
tained under s. 47 has not been very 
seriously pressed,—and properly—because 
the answer would be that the decree was 
completely executed and nothing more 
remained by way of executing the decree 
when the so-called application for restitu- 
tion was made. Having regard to the 
conclusion to which Ihave come, I do not 
propose to discuss the other cases to which 
the learned Advocate has referred. It seems 

(4) 28 Bom, L R 523; 94 Ind, Cas. 656; A IR 1926 
Bom, 208, 
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to me to be clear that each of them pro- 
ceeds on its own facts, and none of them 
goes tv the extent to which Mr. Jaha- 
girdar wants me to go. The appeal, there- 
. fore, fails and must be dismissed with 
costs. 


N. Appeal dismissed. 





NAGPUR HIGH COURT 
Second Üivil Appeal No, 184 of 1933 
February 18, 1936 
PoLLOOK, J. 
KUNDANLAL — APPELLANT 
VETSUS 
Musammat RU PABAI AND ANOTHER — 

RESPONDENTS : 

Mortgage—Suit on—Mortgagee in possession when 
liable to account for rents and profits—Morigagee 
in possession as auction-purchaser—Liabtiity to 
account for rent, in suit by putsne mortgagee. 

In order to charge a mortgagee with rents and 
profits, it must be shown that he has occupied the 
mortgaged premises under his mortgage. If the title of 
the mortgagor has been divested, and the mortgagee 
has been in possession under a title derived from 
the mortgagor, he is not chargeable with the rents 
and profits of the mortgaged premises, ; 

A mortgagee entered into possession as an auction- 
purchaser of the mortgaged property, i.e. the title 
of the mortgagor had been divested and the mort- 
gagee has been in possession under a title derived from 
the mortgagor. He never executed his foreclosure decree 
on the mortgage, and he was prima Jacie in possession 
throughout as an auction-purchaser and not as a 
moitgagee: : 

Held, that in a subsequent mortgage suit by a 
pusine mortgagee he was not liable to account for 
Jents and profits of the property during the period 
he was in possession. Anand: Prasad Dube v. Krishna 
Chandra Mukerji (2) and Girish Chunder Nandi v. 
Kedar Nath Kundu (3), distinguished. 

5. ©. A. from the appellate decree of the 
Court of the District Judge, Uhhindwara, 
dated November 23, 1932, in Civil Appeal 
No, 16 of 1932, modifying that of 
the Court \of the sub-Judge, wirst Class, 
Unhindwara, dated December 14, 1931, in 
Civil Suit No. 22 of 19.1. 

Messrs. M. R. Bobde and B. R. Mandlekar, 
for the Appellant. 

Mr. Fida Husain for the Respondents. 


Judgment.—On June 23, 1915, Kanhaiya 
the faher of defendants Nes. 1 to 5, 
morigaged certain property in favour of 
one Ramdayal. On January 6, 1917, 
Kanhaiya mortgaged the sume property tu 
the predecessors-io-interest of the plainuits. 
Kunuanlal, defendant No. 6 obtained a 
money decree against Kanhaiya, and in 
execution of tnat decree the above pro- 
perly was sold in execution and purcanas- 
ed vy Kundanlal for Re. 1,076-4. Kundan- 
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lal was placed in possession on December 
27, 1923 On January 29, 1924, Kundan- 
lal brought up the first mortgage in 
favour of Ramdayal and apparently in 
order to make his position more secure, 
sued on that mortgage and obtained a 
final decree for foreclosure on August 17, 
1924, As however he was already in 
possession, he took no steps to get the 
decree executed. 

The present appeal arises out of a suit 
brought by the representatives-in-interest 
of the puisne mortgagees to enforce the 
mortgage of January 6, 1927. It has been 
held that Kundanlal, defendant No, 6, is en- 
titled to fall back on the prior mortgage 
of 1915 and to hold it up as a shield 
against the puisne mortgagee. The only 
question that nowremains to be decided 
is whether Kundanlal is entitled to interest 
on his mortgage from December 27, 1923 


-onwards when he was in possession. The 


lower Appellate Court has held that he is 
not entitled to interest after that date, 
and Kundanlal has appealed against that 
decision. 

In Jones on Mortgages, at p. 87 of the 
6th Ed. the law is stated as follows :— 

“A junior mortgagee redeeming from a senior 
mortgagee who bas been in possession may compel 
an accounting. His right does not rest on any 
obligation of the senior mortgagee to him, for 
there is no contract between them, but upon the 
fact thet the senior mortgagee is under obligation 
to account to the mortgagor, and the junior mort- 
gagee in equity stands in the place of the mort- 
gagor... It is well settled that, in order to charge 
a mortgagee with rents and profits, it must be 
shown that he has occupied the mortgaged premises 
under his mortgage. If the title of the mortgagor 
has been divested, and the mortgagee has been in 
possession under a title derived from the mort- 
gagor, he is not chargeable with the rents and 
profits of the mortgaged premises.” 

In Fisher's Law of Mortgage, at p. 721 
of the 7th edition, the learned author 
States i= 

“A mortgagee who is in possession of the mort~ 
gaged property will not be liable to account as 
mortgagee in possession unless he entered as mort- 
gagee, and the Court will not treat possession as 
being held by the mortgagee as such unless it is 
satistied that he took possession in his capacity of 
mortgagee, without reasonable ground for believing 
himself to hold many other capacity ” 

Similarly in Gnose's Law of Mortgage, 
at p. 555 of the 5th edition, the learned 
author says i- 

“It is hardly necessary to state that a mortgagee 
is not bound to account for any profits received by 
him out of the mortgaged property, if they were 
received in an altogether different character. Thus 
in Blennerhassett v. Day (1), where a mortgagee 
took possession under a forfeiture and kept it 
without any complaint fora number of years, it was 


(1) (1811) 2 Ball & B 104; 53 R R 79, 
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held that he was not accountable as mortgagee in 
possession . ... Similarly a mortgagee cannot be charg- 
ed asin possession if he enters as lessee of the 
property. 

la the present case Kundanlal entered 
into possession as the purchaser of the 
mortgaged property, i.e. the title of the 
mortgagor had been divested and the 
Mmortgagce has been in possession under 
title derived from the mortgagor, as it is 
put in Jones on Mortgage. Kundanlal 
never executed his decree on the mort- 
gage, and he was prima facie in posses- 
sion throughout as an auction-purchaser 
and not as a mortgagee. 


I have been referred to cases in which 
it has been. held that the purchaser of 
the mortgaged property is liable to account 
for profits. In Anandi Prasad Dube v. 
Krishna Chandra Mukerji (2), the person, 
who was held liable to account purchased 
the mortgaged property and retained in 
his own hands money to pay off certain 
existing mortgages. He paid off two of 
those mortgages and, when suits were 
brought to enforce subseqnent mortgages, 
it was held that he was entitled to fall 
back on the prior mortgages and to 
hold them up as a shield, but that he 
was not entitled to interest from the date 
of his purchase of the property. By his 
purchase and by his paying off the earlier 
mortgages, which was one of the condi- 
‘tions of his purchase, he obtained the 
rights both of the mortgagor and of the 
puisne mortgagees, and it might therefore 
perhaps be presumed that he entered into 


possession as the representative of the- 


pusine mortgagees. In Girish Chunder 
Nandi v. Kedar Nath Kundu (3), the 
person held liable to accout clearly obtain- 
ed possession as a mortgagee because the 
first mortgagee had purchased it at a sale 
in execution of a decree on his own 
mortgage and the person held liable to 
account bought it from the first mortgagee 
so that he clearly represented the first 
mortgagee. In the present case Kundan- 
lal clearly represented no mortgagee 
when he first entered into possession. It 
was not until a month later that he 
acquired the rights of the puisne mort- 
gagee and he did not then acquire 
any right io possession qura mortgagee. 
He never executed his mortgage and 
therefore never became entitled to posses- 
sion qura mortgagee, and he was in 


(2) 44 A 9; 63 Ind, Cas. 738; 19 A Ld 792; 3UP 
L (A) 152; A I R 1922 All, 185, 
(3) 33 C 590. 
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possession throughout qura auction-par- 
chaser. 

On the general principles stated above, 
I, therefore, hold that Kundanlalh is not 
bound to account for tue profits during the 
period that he was in possession, and 
that the Court of first instance was correct 
in so holding. The appeal is, therefore, 
allowed. There will be a decree in the 
usual form, declaring the amount due to 
the plaintiff's up to June 18, 1936, which 
I fix as the new dies datus. The amount 
due on Kundanlal’s mortgage of 1915 must 
also be calculated upto that date. If the 
plaintiffs do not redeem Kundanlal’s mort- 
gage, Kundanlal will be entitled to retain 
possession of the mortgaged property. If the 
plaintiffs redeem, they will be entitled to 
Possession. Kundanlal will be entitled to 
his full costs in all three Couris. 


D. Appeal allowed, 


_,, RANGOON HIGH COURT 
Oivil Revision Petition No. 415 of 1935 
March 11, 1936 
DUNKLEY, J. 
KANAHAI MISSIR- APPLIOANT 
VETSUS 
SUKANANAN —Oppositrg PARTY 

Contract Act (IX of 1872), ss. 134, 145—Credi- 
tor's suit against principal debtor and surety— 
Summons against principal debtor not  served— 
Creditor proceeding against surety alone—Surety 
whether discharged. : 

The effect of the creditor waiving his claim 
against the principal debtor in a suit brought 
against the principal debtor and the surety is the 
barring of the remedy by suit against the debtor 
and is not the extinction of the debt, The princi- 
pal debtor isnot thereby discharged. The remedy 
of the surety under s, 145, Oontract Act, to recover 
from the principal debtor any sum which he is com- 
pelled to pay, or which he rightfully pays, under 
his guarantee, remains open and unimpaired to the 
surety, Where, acreditor brings a suit both against 
principal debtor and surety and waives his right to 
proceed against the principal debtor, since he 
could not be served with a summon there is an 
express intention of the creditor to reserve his 
rights against the surety, and the surety is not 
discharged, because the principal debtor is not in 
actual fact released ashe will be liable to indem- 
nify the surety in respect of payments made by him 
to the oreditor. Webb v. Hewitt (2), Close v. Close 
(3), Nathabhai Tricumial v. Ranchhodlal Ramji 
(6, and Murugappa Mudaliar v. Munuswami Mudali 
(7), relied on, Cragoe v. Jones 14), referred to, Maung 
Pyo Tha v. Ko Min Pyu (1), Held wrongly decided 

Even if by agreement there is un explicit 
release of the principal debtor by his creditor when 
that is combined with a reservation of the credi- 
tor's right to proceed against the surety, the agree- 
ment does not discharge the surety. Annadang 
Jadaya Gounder v, Konammal (8), relied on, 


gió 

CG. R. P. from the judgment of the Assis- 
tant District Court, Hanthawaddy, in Civil 
Appeal No. 2; of 1935. | 

Mr. Sanyal, for the Applicant. — 

Mr. Kyaw Htoon, for the Opposite Party. 

Order.—'Lhe plaintiff-applicant brou ght 
a suit against one Teradin Tewari and the 
defendant-respondent, Sukananan Pande, 
for the recovery of the balance of the pur- 
chase price of two cows. He alleged in 
his plaint that he had sold the cows to 
Teradin Tewari fora sum of Rs. 200, of 
which Rs. 100 was paid on the spot, and that 
the respondent, Sukananan had become 
surety fcr the payment by Tewari of the 
balance of the price. He, therefore, sued 
them both for the recovery of the sum of 
Rs. 200. Several attempts were made to 
serve the defendant Tewari with summons, 
but as he could not be served, the appli- 
cant waived his claim against him and 
decided to proceed against the respondent 
only. Therefore, the learned Township 
Judge, relying on the ruling of the Chief 
Court of Lower Burma in Maung Pyo Tha 
v. Ko Min Pyu (1), held that the applicant 
had, by his act in waiving his claim in 
the suit against Tewari, discharged the 
principal debtor, and, therefore, the surety, 
i.e. the respondent was discharged by 
reason of the provisions of s. 134, Contract 
Act. This decision has been upheld on 
appeal to the Assistant District Court of 
Heanthawaddy. 


With all due respect, the case in Maung 
Pyo Tha v. Ko Min Pyu (1), was, in my 
opinion, wrongly decided. ‘The effect of the 
creditor waiving his claim against the 
principal debtor in asuit brought against 
the principal debtor and the surety is the 
parting of the remedy by suit against the 
debtor and is not the extinction of the debt. 
The principal debtor 1s not thereby dis- 
charged. The remedy of the surety under 
s. 145, Contract Act, to recover from the 
principal debtor any sum which he is com- 
pelled to pay, cr which he rightfully pays, 
under his guarantee, remains open and 
unimpaired to the surety. Where; as in this 
case, there is cn express intention of the 
creditor to reserve his rights against the 
surety, the surety is not discharged, because 
the principal debtor is not m actual fact 
released as he will be liable to indemnity 
the surety in respect of payments made by 
him to the creditor : Webb v. Hewitt (2) 


R 150, 
9 rE G9 R1181; 3 Kay & J436; 112 R R 
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and Close v. Close (3) The true rule was 
laid down by Kelly, C. B. in Cragoe v, Jones 
(4), that: 

“If the creditor, without the consent of the sure- 
ty, by his own act destroy the debt, or derogate from 
the power which the law confers on the surety to 
recover it againstthe debtor in case he shall have 
paid it to the creditor, the surety is discharged.” 

Where the creditor merely waives his 
tight of action against the principal deb- 
tor, the debtis not destroyed and the re- 
medy of the surety against the principal 
debtor is not thereby impaired ; therefore, 
the surety is not discharged: Shaik Ali v. 
Mahomed (5), Nathabhai Tricumlal v. Ran- 
chhodlal Ramji (6), and Murugappa Muda- 
liar v. Munuswamy Mudali (7). Even if 
by agreement there is an explicit release 
of the principal debtor by his creditor, 
when that is combined with a reservation 
of the creditor’s right to proceed against 
the surety, the agreement does not dis- 
cLarge the surety: Annadana Jadaya 
Goundar v. Konammal (8). Ccnsequently 
I held that the respondent, as surety, was 
not discharged by reason of the applicant, 
as creditor, waiving his claim in the suit 
against the principal debtor, Tewari, as the 
applicant expressly reserved his right to 
proceed against the respondent. The judg- 
ments and decrees of the Assistant District 
Court of Hanthawaddy and the Township 
Court of Syriam are, therefore, set aside, 
and the suit is re-opened and remanded 
to the Township Court fer decision on the 
merits. ‘The costs of this application in rs- 
vision and of the appeal tothe Assistant 
District Court of Hanthawaddy shall be costs 
in the suit, Advocate's fee in this Court two 
gold mohurs. 


D. Case remanded. 


(3) (1853) 43 E R 474; 4D M & G 176; 102 R R 73. 
sa (1872) 8 Ex. 81; 42 LJ Ex. 68; 28 L T 36; 21 W R 


(5) 14 B 267. 

(6) 39 B 52; 27 Ind. Cas, 165; A I R 1914 Bom, 242; 
16 Bum. L R696. 

(7) 38 M LJ 131; 54 Ind. Cas. 758; A I R 1920 Mad 
216; (1920) M W N 178; 11 L W 248. 

(8) 56 M 625; 141 Ind. Cas, 852; A I R 1933 Mad. 
309; 64ML J-386; (1933, MW N 45; 37 LW170: 
Ind. Rul, (1933) Mad. 168. | 
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_ BOMBAY HIGH COURT 

Original Civil Jurisdiction Appeal No. 19 

of 1936 `~ 
October 15, 1939 
Buaumont, CO. J. AND KANIA, J. 
LILADHAR CHATURBHUJ—Darenpant 
—APPELLANT 
VETSUS 
HARILAL J ETHABHAI—Praintirr— 
i RESPONDENT 

Evidence Act (I of 1872), s. 1l4 — Presumption— 
Motor accident — Damages, suit for—Proof that car 
at time of accident belonged to defendant—Presump- 
tion — lebuttal—Tort—Damages—Measure of--Suit 
for damages regarding alleged permanent injury in 
Ka Gong of medical evidence of parties~Court's 

uty. 

In an action for damages for injury due to motor car, 
accident, proof by the plaintiff that the car which caus- 
ed the accident belonged at the time to the aefendant, 
affords prima facte evidence that the driver of the 
car was the defendant's servant, The defendant, of 
course, Can displace that presumption by showing 
that at the time of accident the car was not under 
his control. Joyce v. Capell (1), Hibbs v. Ross (2) 
and Barnard v. Sully (3), relied on. 

Where ina suit by plaintiff for damages for injury 
sustained by him ina motor accident five years ago, 
there is a conflict of medical evidence produced by 
the paities as to whether any permanent injury 
in his leg is left or not, the Juage is not justitied 
In acting upon his own opinion as tothe condition vf 
the plaintif after seemg him walk in the Court, 
He must determine the meusure of damages on the 
basis of medical evidence. 


Messrs. Jamshed Kanga and B. K. Desai, 
for the Appellant. 

Messrs. M. U. Chagla, F. J. Coltman and 
Mrs. Tata Lam, for the Respondent. 


Beaumont, C. J.—Tuis is an appeal 
from a decision of Rangnekar, J. The 
plaintiff's case is that on July 25, 1930, 
when he was a boy about 13 years of age, 
he was knocked down by a motor car, and 
severely injured. He claims that the motor 
car In question was owned by the detend: 
ant, thatit was driven by one Bhikhalal, 
who was a servant of che defendant, and 
that it was driven negligently. ‘Che bur- 
den of Proving all those facts is upon tne 
Plaintiff. It is not disputed in this appeal 
that the accident took place, tnat the car 
which caused the accident belonged to the 
defendant, thas it was driven by Bhikhalal, 
and that it was driven negligently. But 
the defendant denies that Bniknalal was nis 
servant. His case is that wis car was one 
ot several cars wulen he used to let out tor 
Mire as taxis, tuat whe practice wus for 
the driver of ine car merely to pay so 
much a day for it, anu thas the driver 
Was notthe servant of the defendant, but 
Was in the position of abailee. Tnat was 
the general practice, but he says in tne 
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case of this particular car that on the day 
of the accident he had lent it to a man 
named Kakoo, who was one of the persons 
who used to hire his taxis, but Kakoo had 
taken it out that day for his own purpose, 
and had left it outside a teashop, from 
which it was removed by Bhikhalal. 
Defendant says he knows nothing about 
Bhikhalal. The learned Judge disbelieved 
most of the defendant's evidence, but that 
does not establish the plaintiff's case. 
The plaintiff has to prove that at the time 
of the accident the driver of the car was a 
servant of the defendant, and the fact that 
the defendant sets up a false case as to his 
relationship with Bhikhalal (matter within 
the defendant’s knowledge and which he 
ought to prove under s. 106, Evident Act) 
cannot, in my opinion, relieve the plaintiff 
of the nurden of proving his case. 

The way the plaintiff puts his case is 
this. He says, on proof that at the time of the 
accident the car which knocked him down 
belonged tothe defendant, a presumption 
arises that the person who drove the car 
was a servant ofthe defendant, and that 
it is for the defendant to displace that 
presumption. It seems to me that the 
short point in this case is whether that 
proposition is right. It is a proposition of 
very considerable importance, having regard 
to the very large number of motor cars 
now in use and the frequency with which 
accidents occur, and are likely to continue 
to occur. There are four English cases 
which seem to me to establish the accur- 
acy of that proposition. The first one is 
Joyce v. Capell \1). In that case damage 
had been caused to the plaintiff's lug-boat 
by the defendants’ barge, and it was held 
by Lord Denman, C. J. that proof that the 
barge belonged to the defendant was prima 
facie evidence that the person who was 
steering the barge was the defendants’ 
servant. The learned Chief Justice says 
(p. 3714): 

“Tf the barge was on hire that will be for the 
defendants to show. The barge being the barge 
of the defendants, there is prima facie evidence 
that the bargeman was their servant till they explain 
it.” 

Tnen the next case is Hibbs v. Ross 
(Zj). In that case a ship was laid up in 
a public dock underthe cae ot a snip- 
keeper. Tue plaintiff being lawfully on 
board suttered injury from the negligence 
of the person in cuarge of the ship, and 

1) (1836) 8 Car. & P 370, 

(2) 1866) 10 B 534;9 B & S 655; 35LIQB 193; 
12 Jur. (x 3) 812; 15L T 67; 14 W R 9H., 

¥Page of (1838) 8 Oar, & p.—[Ed.] 
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brought an action agdinst the defendant. 
It was proved that the defendant was the 
owner of the ship, and it was held by 
the Court of Queen's Bench that that fact 
was prima facie evidence for the jury from 
which they might draw the inference that 
the persons in charge of the ship were em- 
ployed by the defendant. Then there is a 
case unreported, but referred to in Barnard 
v. Sully (3), to which | wil} refer in amo- 
ment. The unreported case is Redmond 
v. Griever, which was decided in 1926 by 
a Divisional Court consisting of Salter and 
Talbot, JJ. That case seems to have 
decided the exact point which we have to 
consider. It was a case of an accident 
caused by a motorcar, and the Court held 
that proof of the ownership of the vehicle 
which caused the accident furnished prima 
facie evidence thatthe vehicle was at the 
materiel time being driven by the defendant, 
his agent or servant. That case was fol- 
lowed by the Court of Appealin Barnard 
v. Sully (3). Why cases which deal with a 
matter of such general importance were not 
thought fit to be reported in the official law 
reports 1 do not know; in England, however, 
that matter rests in the discretion of the 
Law Reporter,and not of the Court. The 
case in Barnard v. Sully (3), was again 
a case of amotor car which had caused 
an accident by which the plaintiff's pro- 
perty had been damaged, and the plaintiff 
brought a suit in the County Court. The 
County Court Judge withdrew the case from 
the jury on the ground that there was no 
evidence that the motorcar was being 
driven by the defendant or his servant 
or agent. 

In the Court of Appeal it was held that 
proof of the ownership of the car afforded 
prima facie evidence that the driver at 
the time of the accident was the agent 
or servant of the owner, and that the case 
ought not to have been withdrawn from the 
jury. Those cases clearly establish the 
principle that in an action of this sort, 
proof by the plaintiff that the car which 
caused the accident belonged at the time 
to the defendant, affords prima facie evi- 
dence that the driver of the car was the 
defendant’s servant. The defendant, of 
course, can displace that presumption, and 
in this case he endeavoured to do gso. 
He set upa story which the Court disbe- 
lieved, and I see no reason for thinking that 
the Court was wrong in disbelieving it. 
That leaves the case where it was before 
the defendant called his evidence, tand it 
_ (3) A931) 47 T L R 557, 
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does not displace the presumption on 
which tke plaintiff relies. The evidenc® 
called on behalf of the plaintiff affords a 
certain amount of support to the contention 
that the driver was a servant of the de- 
fendant, because the plaintiff's first witness 
Mohanlal, who was an eye-witness of the 
accident, says that he knows the car which 
caused the accident; he had used it many 
times as a taxi, and it had been driven 
by the man Bhikhalal who was driving it at 
the time of the accident. That seems to 
show that Bbikhalal had been connected with 
this car before the date of the accident, 
and tends to displace the defendant's story 
that Bhikhalal was a complete stranger 
to him. But Mohanlal’s evidence does 
not, of course, establish the relationship 
which existed between Bhikhalal and the 
owner of the car; he would not know 
whether the driver of the car was a servant 
of a bailee. 

Ultimately this case must depend on 
whether we accept the principle establish- 
ed by the cases to which I have referred, 
and I have no hesitation in accepting it. 
It seems to me only common-sense to hold 
thatif an accident is caused by a car 
belonging to the defendant, the defendant 
must prove that at the time of the acci- 
dent the car was not under his control. 
I may say that I do not myself attach 
any importance to the letter, Hx. B, on 
which the learned Judge relied, as an 
admission by Bhikhala!l as to his being 
the defendant’s servant, and which was 
admitted in evidence under s, 19, Evi- 
dence Act. I think that the letter is not 
admissible under that secticn, because it 
does not show in terms that Bhikhalal had 
any relationship whatever with the defend- 
ant, and such relationship as he had 
must, on the terms of the letter, have 
come to an end before he wrote the letter, 
because he says that he had gone away 
after the accident to Surat. In the face 
of that, I do not think it can be said that, 
even if the letter amounted to an admis- 
sion that he was aservant of the defend- 
ant al the time of the accident, that 
relationship continued. However, in my 
view the plaintiff is entitled to succeed on 
the ground which I have mentioned. 

With regard to the damages, the plainte 
iff claimed Rs. 75,000, a sum which was 
cleariy excessive. The learned Judge 
awarded Ks. 8,000. The evidence was that 
the actual medical expenses of the plaint- 
iff, which he proved, amounted to Rs, 1,000, 
but the doctor said that he had advise 
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ed massage, which would have been extra. 
However there is no proof.that anything 
definite was spent on massage. There 
was a conflict of medical evidence when 
the boy was examined five years after 
the accident, as to whether any permanent 
injury had been left or not. I think one 
is entitled to rely on the plaintiff's doctor, 
who says that the boy still limps, although 
the defendant’s doctor says he ought not 
to limp. The boy may, to some extent, after 
having been laid up for such a long time 
with this accident, be unable to make the 
fullest use of his injured limb, not be- 
cause of any physical injury, but because 
of nervous disability. At any rate we have 
got the evidence of the plaintiff's doctor 
that the boy still limps. 

I do not think the learned Judge was 
justified in acting on his own opinion as 
to the condition of the boy after seeing 
him walk in Court. Judges are bound to 
act on evidence, and are not experts on 
anything except law. But I think the 
learned Judge was entitled to take into 
account the fact that this boy spent about 
six months away from “school, three months 
actually in hospital, and that he lost the 
benefit during his boyhood of being able 
to run about and play games with other 
boys, and the enjoyment of normal health. 
In the circumstances I do not think the 
sum which the learned Judge awarded can 
be said to be excessive or that we ought to 
interfere. I think, therefore, the appeal 
fails, and must be dismissed with costs. 

Kania, J.—I agree. Ona consideration 
of the evidence the Couri has to determine 


whether Bhikhalal was driving the car at 


the time of accident as a servant or agent 
of the defendant The burden .of proving 
that is on the plaintiff. According to the 
authorities discassed by the learned Chief 
Justice in his judgment, which are also 
referred to by the learned trial Judge in 
his judgment, it appears to be the law 
in England that on proof of ownership 
there arises a presumption in the case of 
a ship, or a motor car, in the event of an 
accident, that the same was under the 
control and being driven by a servant or 
agent of the owner. On that presumption 
the failure of the defendant to establish 
that he had let out the car, would not 
deprive the plaintiff of his right to get the 
relief prayed for. In the present case even 
if the letter of August 25 were rejected 
from evidence, I think, there is sufficient 
evidence to find, as a fact, that Bhikhalal 
was aservant of the defendant. For this 
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purpose the admission of the defendant in 


‘his written statement that he plied the 


cars, including the car in question, as taxi, 
is very material. That admission must 
mean that when the cars were being plied 
as taxis, he was the owner and got the 
benefit of the trade. It is not suggested 
in the written statement that Bhikhalal 
had rented the car from the defendant at 
the time and was thus in complete and 
independent control of the car. The sug- 
gestion for the first time made in the 
witness-box, that the defendant was giving 
cars to different persons to be plied as 
taxis has been rightly rejected by the learn- 
ed tria] Judge. He has disbelieved the 
defendant's evidence. On the admission 
contained in the written statement, the de- 
fendant has admitted that he was plying 
the car in question asa taxi. By that evi- 
dence, coupled with the evidence of Mohan- 
lal, plaintiff has discharged the burden 
which lay on him. As the defendants 
evidence is disbelieved, the finding on this 
question of fact must be in favour of the 
plaintiff. On the other points, I agree with 
the judgment just delivered by the learned 
Chief Justice and have nothing more to 
add. The appeal must, therefore, be dis- 
missed with costs. 


D. Appeal dismissed. 


od 


LAHORE.HIGH COURT 
Oivil Revision No. 179 of 1936 (formerly 
Civil Appeal No. 190s of 1935) 
March 2, 1936 
AGHA HAIDAR, J, 

JAMNA DAS—OBJEOTOR—PETITIONER 
versus 
JALAL-UD-DIN—Drorge- HOLDER 
AND oTHERS—J UDGMENT-DEBTORS 
AND ANOTHER— A DOTION-P uUkoHasERS 
~——RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 69 (as amended by Lahore High Court)—Scope of 
—Property under attachment—Morigage of—Sale of 
property —Mortgagee, if can, under r. 89, save it. 

A person who has obtained a mortgage of the 
property after attachment, can come forward 
according to r. 89, of O. XXI, Oivil Proce- 
dure Uode, as amended by the Lahore High Court 
and by making the necessary payments under 
O. XXI, r. 89, save the property and prevent its sale 
from taking place. Ram Chandra v. Narain Par- 
shad (1), relied on. h 

O. R. from an order of the District Judge, 
Rawalpindi, dated June 10, 1935. 

Messrs. Barkat Aliand S. N, Bali, for 
the Petitioner, 
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Messrs. Achhru Ram and Inder Dev Dua, 
for the Respondents. 

Order.—One Jalal ud-Din obtained a 
decree against Jagan Nath Amar Nath, 
judgment-debtors, on November 28, 1932, 
tor a sum of Rs. 1,500 odd. On December 
19, 1932, an application was made by the 
decree-holder for execution of his decree. 
It appears that some payments were made 
in part satisfaction of the decree from time 
to time and a balance of Rs. 700 remained 
outstanding. On January 24, 1933, the pro- 
perty in dispule now was attached. On 
February 11, 1933, the judgment-debtor 
mortgaged the property in dispute for a 
sum of Rs. 1,200 to one Bakhshi Jamna Das. 
On February 21, 1935, tbe Property was 
auctioned and purchased by one Hira 
Nand, respondent. On March 15, 1935, 
Jamna Das, the mortgagee, made an appli- 
cation under O. XX], r. 89, Civil Procedure 
Code, and deposited the decretal amount 
plus 5 per cent. as required under the said 
rule. He asked the Court to set aside tke 
sale, The trial Court dismissed the applica- 
tion on the ground that he had no locus 
standi andthe learned District Judge on 
appeal affirmed ihe order of the trial Court. 
Jamna Das has preferred an appeal to this 
Court against the urder of the lower Appel- 
late Court. 

A preliminaty objection way taken on 
behalf of the respondent Hira Nand, 
auction-purchaser, that no second appeal 
lay inasmuch as only one appeal is allowed 
under the law from an order refusing to 
set aside the sule under the provisions of 
O. XXI, r. 89, Civil Procedure Cede. This 


objection appears to be well founded; but, 


Mr. Barkat Ali, the learned Counsel for the 
appellant, has asked this Court to treat the 
application as a revision. This seems to 
have been the position taken up before the 
learned Judge of this Court who, while 
admitting the appeal observed that the 
question whether an appeal or revision lies 
will also be considered at the hearing. 
The language ot O. XXI, r. 8Y of the present 
Code, is much wider than that of the 
analogous 6. 310-A (f the old Ucde (Act 
No. ALV of 1862). The scope of O. XX], r. b9 
has been further widened by an amendment 
recently made by this Court wheie, instead 
of tLe words “any person either ownlng 
such property or holding an interest tLere- 
“in by virtue of a title acquired beicre such 
sale,’ the iollowing words have been 
substituted: 


“Any person claiming any interest i 5 
4 n the pro- 
peity sold at the time of the sale or at the time” of 
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making the application under this rule or acting for 
or in the interest or such a person”. 


This language is very wide and confers 


aright to save the properly upon any 
person who purports to act for the judg- 
ment-debtor or in his interest. There is 


authority of this Court in a judgment of 
a learned Single Judge which is to be found 
in fam Chandra v. Narain Parshad (1) 
where this amendment had been considered 
and was given effect to. In my opinicn a 
person who has obtained a mortgage of the 
property after attachment can come forward 
according to the amended rule, and by 
Making the necessary payments under 
O. XXI, r. 89, save the property and prevent 
its sale from taking place. The lower 
Appellate Court hasin the exercise of its 
discretion acted with material irregularity 
in ignoring the provisions of the amended 
rule, which only carried a step further the 
principle underlying O. XX1, r. 89, as the 
history of the legislation clearly indicates. 
I would; therefore, in the circumstances of 
the present case, treat the appeal as a 
Tevision and allow the same with tLe result 
thatthe sale shall be set aside and the 
money, which has already been deposited 
by the mortgagee, would go to satisfy ihe 
decree and compensate the auclion-pur- 
chaser according to law. Partiesshall bear 
their own costs. 


D. Revision allowed. 
(1) ALR 1935 Lah, 51. 


ae 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Applicaticn No. 37 
of 1936 
October 22, 1936 
Davis, J. C. AND MEHTA, A.J. O. 
Firm HARIRAM-DOWLATRAM— 
APPLICANTS 


VETSUS 
Fira RAM SING-GOPAL SING— 
OPPONENTS 

Limitation Act (IX of 1808), s. 20—Scope of 
—Acknowledgment in writing of payment of interest 
—Faymenl by cheque to creattor, whether acknowledg- 
ment of part principal. 

So faras the payment of interest is concerned, 
the acknuwledgment in writing must be of the 
payment of interest as such. The word ‘payment’ in the 
proviso to s, 20, Limitation Act, refers back to the 
section which it qualifies and the words ‘as such’ occur 
in relation tothe payment of interest in the section 
itself. Sofaras the payment cf part principal is 
concerned, the substitution of the word ‘acknowledg- 
ment’ for ‘fact’ in the proviso does not require 
that the acknowledgment must be an acknowledgment 
of the payment of part principal as such. The purpos« 
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the proviso is to protect or assist the debtor: 
ren moreso afterthe amendment than before but 
3t to the extent that the acknowledgment of the 
art payment of principal must bethe acknowledg- 
ent of the payment of part principal as such. 
eknowledgment of the paymentin writing in such 
ise is enough Panna Lal v, Ram Singh (1), relied 
a 


Where thereis only one debt and a payment is 
nade by the debtor to the creditor by cheque, the 
sayment by cheque, if accepted by the creditor, 
1ust be deemed to he an acknowledgment of the 
wayment of part principal by the debtor within the 
wrovisions of s. 20, Limitation Act, M. B. Singh & 
Jo. v. Sircar & Co, (2), relied no. 

O. Rev. Appl. from the decree of the Small 


Sause Court, Karachi, dated February 13, 


1936. ji 

Mr. Pahlajsingh B. Advani, for the Ap- 
olicants. 

Mr. Assudomal Rewachand, for the 
Opponents. 


Davis, J. C.—This is an application 
against ajudgment of the Judge of the 
Small Cause Court, Karachi, in which he 
dismissed the abplicants’ suit on tha ground 
Khat the suit was time-barred. The plain- 
tifs sought to save limitation by the pay- 
ment by cheque of a sum of Rs. 25 on 
March 13, 1934; but the learned Judge was 
of the opinion that as the writing itself 
did not show whether the payment was for 
interest or principal, the payment was not a 
payment proved in the manner which 
would save limitation under the proviso to 
w. 20, Limitation Act. The material 
portion of s. 20, Limitation Act, reads as 
follows : 

20. “(1) Where interest on a debt or legacy is 
Mefore the expiration of the prescribed period, 
ps assuch by the person liable to pay the debt or 

egacy.or by hisagent duly authorized in this behalf 
or where part of the principal of adebt is before 
the expiration of the prescribed psriod, paid by the 
debtor or by his agent duly authorized in this 
Behalf a fresh period of limitation shall be com- 
puted from the time when the payment was made: 
Provided that save in the case of payment of 
interest made before January 1, 1928, an acknow- 
sledgment ofthe payment appears in the handwriting 


of, or ina writing signed by the person making the 
Wayae 


The proviso before amendment read as 
follows : 

“Provided that inthe case of part payment of 
the principal ofa debt, the fact of the payment 


appears in tne handwriting ofthe person making the 
same. 


It is clear, therefore, that something 
more than amere writing evidencing the 
fact of payment is now required. What is 
required is an acknowledgment of the 
payment. But the question is whether this 
acknowledgment in writing may be 
acknowledgment of the bare payment or 
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must be acknowledgment of the payment 
of interest or principal as such. So far as 
the payment of interest is concerned, we 
donot think there can be any question 
but that the acknowledgment in writing 
must be of the payment of interest as 
such. The word ‘payment’ in the proviso 
refers back tothe section which it qualifies, 
and the words ‘as such’ occur in relation 
to the payment of interest in tne section 
itself. So far as the payment of part 
principal is concerned, we do not thiak the 
substitution of the word ‘acknowledgment’ 
for ‘fact’ in the proviso now requires 
that the acknowledgment must be an 
acknowledgment of the payment of part 
principal as such. In our view the purpose 
of the proviso is to protect or assist the 
debtor; see Panna Lal v. Ram Singh (1) 
even mote so after the amendment than 
before but not to the extent that the ack- 
nowledgment of the part payment of 
principal must be the acknowledgment of 
the payment of part principal as such. 
Acknowledgment of the payment in writing 
in such case is enough. And whereas in 
this case there is only one debt aud a pay- 
ment made by the debtor to the creditor 
by cheque, we think this payment by cheque 
if accep:ed by the creditor, must be deem- 
ed tobe an acknowledgment of the pay- 
ment of part principal by the debtor 
within the provisions of s. 20, Limitation 
Act: M. B. Singh & Co. v Sircar & Co. (2). 
We think, therefore, the learned Judge was 
to this extent wrong, and we seb aside his 
order and remind thecase to him for dis- 
„posal in accordance with this judgment. 
Costs to be costs in the cause. 
D. Case remanded. 


(1) 1) Lah, 759; 116 Ind. Cas. 519, A I R 192) 
Lah, 288; 30 P L R233; f 

(2) 52 A 459; 127 Ind. Ois. 531; A I R 1930 AU. 
392; (1930) A L J 590; In]. Rul. (1939) All, 933. 


BOMBAY HIGH COURT 
First Civil Appeal No. 92 of 1931 
September 14, 1936 
Baguse AND Tyassr, JJ. 
NBELAWA DUNDAPPA KOHALLI— 
PLAINTIPE-—APPALLANT 
versus 
GURSHIDDAPPA MADIWALAPPA 
PATIANSHETISL ano OTHERS— 
DERANDANT3 —RRSPONDENTS 
Hindu Liw~Adoption—Hvidence—Statement in 
registered document immediately after adoption, 
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specifying fact of adoption—Subsequent conduct on 
basis of such fact—Adoption, proof of—Shudra 
excommunicated for not holding soctal intercourse 
with village priest~Hxcommunication to end on 
intercourse being continued—Son of such person 
given in adoption—Adoption, validity of—iiffect of 
excommunication—Hacommunication affecting civil 
rights—Civil Court, whether can recognise such legal 
consequences—Who can excommunicate. 

Where there are, immediately after the alleged 
adoption, statements in registered documents to the 
effect that the adoption had taken place and sub- 
sequent conduct on the same basis, the fact that 
adoption did take place must be accepted as proved. 

Tf the parties whose civil rights are alleged to 
be deleteriously affected by ex-communication for 
certain actions or events, the Civil Court cannot 
recognize such alleged legal consequences unless it 
is established that the law or custom, by which the 
party in question is governed, recognizes that his 
original status was capable of being subjected to 
such “ diminution of status ” by an actthat is call- 
ed excommunication emanating from some third 
persons. It is not unreasonable to presume that 
where such authority is recognized at all, it must 
be exercised by some person occupying some special 
status or dignity ; that the authority must be exer- 
Gised on the happening of certain specified events, 
or misconduct of a specified class and gravity ; and 
that the existence vf such misconduct must be 
proved in the course of proceedings not entirely 
opposed to natural justice. 

Under the Hindu Law “according to the sages’ 
degradation depends for its degree upon the gravity 
of the offence by resson of which it is brought 
about. It is only the most heinous form of degra- 
dation that is stated to be punishable by expulsion 
from caste. When degradation of such a degree 
has been incurred, the person may be expelled from 
the caste, and if so expelled he is considered to 
be dead. 

A certain Hindu Shudra was excommunicated 
from his caste by a head priest by issuing a docu. 
ment. The reason was that the person was not 
having any social intercourse with a village priest. 
But the excommunication was to come to anend ag 
soon asthe person began the social intercourse, 
The son of such person was given in adoption: 

Held, that the excommunication could not affect 
the capacity of the son being given in adoption: . 

Held, further that the excommunication itself was 
not in such terms as to fall within the higher 
grade of excommunication. In terms it was only 
an excommunication {until the said point has been 
© cleared up”, so that apparently by a mere resump- 
tion of sucial intercourse with the priest referred 
to in the document, the excommunication could be 
put an end to, it may, therefore, be taken that it 
could not have the grave effect, in regard to civil 
rights, of preventing the son ofthe person excom- 
municated from being given in adoption. Shamsing 
v. Santabai (2), relied on, 


F. ©. A. from the decision of the First 
Class Sub-Judge, Bijapur, in Suit No. 678 
-of 1929. 

Mr. R. A. Jahagirdar, for the Appellant. 

Mr. H. B. Gumaste, for Respondents 
Nos. 1 and 3. 


Tyabji, J—The present appeal arises 
out uf the affairs of the family of one Mas 
divalappa, who died of plague on February 
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7,1916. He left behind him his widow, 
Gangawa (since deceased), and three 
daughters, Neelawa, Irawa and Sayawa. 
The first of these is the plaintiff ; the se- 
cond and the third daugthers are celen- 
dants Ncs. 5and 6. ‘The main object of the 
suit is to have it declared that an adoption 
purported to have been made by the 
widow Gangawa on July 7, 1919, was in- 
valid and of no effect; so that the inheri- 
tance of Madivalappa must ile with his 
daughters and not with defendant No. 1, 
who is alleged to have been adopted as 
his son. The first objection that has been 
taken to.the adoption of ason by Gangawa 
to her deceased husband, is that she was 
an unchasie wife and must; therefore, be 
taken as disqualified to adopt. Thereisa 
certain amount of evidence, and a good 
deal of suspicion cast as to the chastity of 
Gangawa ; but the evidence is not suffi- 
cient to establish and the indications are 
rather contrary to the allegation that 
Gangawa was unchaste during the lifetime 
of her husband. The learned trial Judge 
has not accepted the evidence that Gangawa 
was unchaste at all. In any case we thihk - 
there was no satisfactory evidence that she 
was unchaste during the lifetime of her 
husband. 

In these circumstances we have to con- 
sider whether she had asa matter of fact, 
made the adoption. There isa good deal 
of evidence on thisallegation. There are 
two facts, however, that seem to take the 
factum of the adoption beyond dispute. At 
the very time when the adoption is said to 
have taken place, four deeds Exs. 53, 47 
49 and 48, were executed. In each of 
these the adoption is stated asa fact ac- 
complished. The first is the deed of adop- 
tion. The others are transfers, one by 
way ofsale and two of gift, in favour of 
the plaintiff and defendants Nos. 2, 5 and 
6. All these documents are registered. The 
second fact is that Ex. 56, a sale deed 
executed by the plaintiff herself, proceeds 
onthe basisof tle adoption having taken 
place, and of defendant No. 1, as an adopted 
gon of his father, having made the gift to 
her under Ex. 48 so that there are, im- 
mediately after the alleged adoption, state- 
ments in registered documenis to the effect 
that the adoption had taken place and 
subsquent conduct on the same basis. The 
actual ceremony of adoption is sv simple 
that it cannot be assumed that in spite of 
a desire to adopt, there should have been 
any difficulty in going through the cere- 
mony. It must, therefore, be accepted that 
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the adoption did take place. Then it has 
to be considered whether the adoption was 
invalid, because the father and the alleged 
adopted son had been outcasted by a docu- 
ment, Ex. 38. It was argued that as the 
alleged adopted son was an outcaste 
altogether fromthe Hindu religion the case 
did not come within ‘such authorities as 
Shib Deo Mis*a v. Ram Prasad (1), which 
refer to the adoption of a person belong- 
ing to a different sub-caste of the same 
caste, and not tothe adoption of a person 
belonging toa different caste altogether ; 
that admitting that a person who belongs 
toa different sub-caste may be validly 
adopted, that principle cannot aid the 
adoption of one who is entirely out of 
caste and, therefore, must be considered as 
not being a Hindu at all. 

For the purpose ofthis argument atten- 
tion mnst first be paid to be events that 
are alleged to have inflicted this entire 
loss of caste and religion upon the son 
that. was adopted. The excommunication 
is, as I have said, contained in Ex. 38. 
That document purports to emanate from 
the Holy Head-priest “(Charwarya San- 
nidhi) of the Holy seat of Authority of 
Jagatguru Hire-Char Pattadhakaya of Shri 
Mad-veershiva Lingayat community of 
Shri Maha Ujaini Saddharma Sinhasana” 
and to be addressed to “the obedient mem- 
bers of the Veer-shaiva Mandal, such as 
Mathastas (priest heads), patils and mer- 
chants, rich persons, Pujaris and Bhan 
daris, ete. of the said village of Bijjargi 
in Taluka Bijapur in the District of Bija- 
pur.” It is recited that complaint had 
been received from the village priest 
Gurubalayya, father Chanbasayya Matha- 
pathi against four named persons, one of 
whom was Onkareppa Patanshetti, the 
father of the alleged adopted son. The 
complaint charged the said four persons 
with the offence of not holding social inter- 
course with “the said Ayya” (priest)— 
apparently the village priest who made 
the complaint—and thereby belittling the 
cause of religion. Itis also narrated that 
an inquiry had been made onthe spot in 
respect of the complaint and that the said 
four persons made false statements. Then 
the conclusion is stated that the said four 
persons had transgressed the religion by 
disobeying the said Ganagari that they 
were the roots of increasing communal 
enmity and thus they were disobeying the 
orders of the head of religion. The oper- 


(1) 46 A 637; 87 Ind, Cag, 938; 995 All. 79; 
ott) AS nd, Cag, 938; ATR 1925 All 


NEBLAWA DUNDAPPA 2. 


GURSHIDDAP2A (BOM) 823 


ative patt purports to issue “commands"— 
“such an order of excommunication has 
been passed since they dishonoared the 
order of Gurumuni’—in these terms, VZ, 


that : B 

“(1) Mathastas, Mathapatis and other devotees 
of the Veershaiva creed should not go to these 
four persons and perform any ceremony, etc., of 
theirs; 12) this order should be carried out by the 
Lingayat people; (8) persons failing to carry out 
this order will be excommunicated either from 
Jungamsthan or from Vesrshaiva community ; and 
(4) until the said point hasbeen cleared up, inter- 
course with the said persons has been prohibited. 


It is said that a total excommunication 
from the Hiudu religion resulted, so that 
not only is the father of defendant No.1 
who is named in the document entirely ex- 
communicated but defendant No. 1 is sub- 
jected to the disqualifications arising from 
the excommunication of his father to such 
an extent that he cannot be validly adop- 
ted. The position thustaken up is that 
certain events have taken place, which, it 
is said, deleteriously affect the civil rights 
in question before us. Those alleged events 
consist in the present case of the commis- 
sion ofan offence by the father of the 
person whose status is in question before 
us. The offence consisted of not holding 
social intercourse with the village priest, 
and of being the roots of increasing com- 
munal enmity, and thus disobeying the 
orders of the head of the religion. It was 
followed by excommunication. No evidence 
of any religious degradation as such is 
adduced. The allegation is that the ex- 
communication necessarily gives rise to 
the civil disabilities in question, that de- 
fendant No. 1 who could otherwise have 
been adopted suffered a loss or change of 
status by which he became disqualified 
for adoption. In such cases tne parties 
whose civil rights are alleged to be dele- 
teriously affected are entitled to fuller 
particulars of the alleged events and actions 
and the Civil Court cannot aone euch 

dlegal consequences unless it is es- 
saa a st ihe law or custom by which 
the party in question 1s governed, recog- 
nizes that his original status was capable 
of being subjected to such “diminution of 
status” cf. Dig. 49, 15 sq.) by an act that 
is called excommunication emanating from 
some third persons. It is not unreasonub le 
to presume that where such authority is 
recognizedat all, it must be exercised by 
some person occupying some special 
gtatusor dignity ; that the authority must 
be exercised on the happening of certain 


specified events, oF misconduct of a specifi- 
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ed class and gravity : and that the existence 
of such misconduct must be proved in the 
course of proceedings not entirely opposed 
to natural justice, 

There is no reliable evidence to show 
the exact meaning and effect of exscommu-~ 
nication in the law governing the parties. 
It isnot shown that any dignitary hav- 
ing the power to inflict such a loss of 
status by purporting to excommunicate, is 
recognized by the law governing defen- 
dant No.l and his father. No materials 
that we can accept have been adduced to 
show whether if any dignitary was recog- 
nized as having such authority; then the 
acts relied upon were the acts of the person 
entitled tohold that dignity; nor whether 
the preliminary conditions existed which 
were necessary for the exercise of the 
authority to excommunicate (assuming 
any person had such authority); nor whether 
the proper procedure laid down for ex- 
ercising that authority was followed. It 
seems to have been considered by the 
plaintiff that the responsibility of proving all 
these facts and of establishing the legal 
position involved was discharged by 
proving Ex. 38. In this connection tke 
following observations in Golapchandra 
Sarkar Shastri’s Hindu Law of Adoption, 
2nd Edition (1916), p. 203, seem pertinent: 

“According to the sages, commission of certain 
offences involves degradation which is of three degrees 
in proportion to the gravity or enormity of the 
misconduct, namely, maha-pateka or worst 
degradation, anu-pataka or lesser degradation, 
and wpa~pataka or slight degradation. Maha- 
pataka or worst degradation is punishable by 
expulsion from caste;and the offender is considered 
to be dead, and Hindu Law directs the performance 
x exequial ceremonies for him, as if he were natural- 
y so. 


A little later the learned author proceeds 
to say: 

“As regular excommunication isnot found at the 
present day, and as persons who might be outcasted 
are not liable to be deprived of their civil rights, 
the question of their capacity to adopt isnot expected 
to arise. Nor can there be any valid objection to 
their adopting sons: the exclusion from the com- 
munionof the Hindu religion cannot incapacitate 
them, any more than the Jainas, for affiliating 
sons”. 

From this it would appear that “accord- 
ing to the sages” degradation depends for 
its degree upon the gravity of the offence 
by reason of which it is brought about. 
It is only the most beinous form of degra- 
dation that is stated to be punishable by 
expulsion from caste. When degradaticn 
of such a degree has been incurred, the 
person maybe expelled from the caste, 
and if so expelled, he is considered to he 
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dead. Accepting this statement for the 
present, and we have nothing to show 
that it is not sufficiently accurate for the 
present purposes, the argument on behalf 
of the appellant cannot succeed unless we 
hold that there has been in the first place 
a degradation in the most heinous form, 
secondly, an expulsion from the caste, 
thirdly, that not only are the four named 
persons so expelled, but that defendant 
No. 1 must also be considered to be degrad- 
ed and expelled from the caste, and to be 
placed on the same footing as his father, 
because his father’s name is included in 
the document. In any case, and taking 
the least favourable view that is possible 
to take, the document by which excom- 
munication is said to te breught about 
must, in view of the considerations to 
which I alluded at the start, be strictly 
scrutinized and construed. Turning to it, 
it is sufficient for the present purposes to 
advert to two circumstances that appear 
from the terms of Ex. 38 itself. In the 
first place only the fournamed persons are 
subjected to the terms of the document; 
and assuming that its terms must be deem- 
ed to make the persons named out castes, 
jt cannot be assumed that the excommunica- 
tion must affect the capacity of ihe sons of 
the persons named in respect of being 
given in adoption. 

The decision in Shamsing v. Santabai (2) 
seems directly applicable, There,a Hindu 
father had adopted Islam. There cannot 
be amore emphatic way of becoming a 
non- Hindu, of the ties with Hinduism being 
severed, than the adoption of another 
religion like Islam. Consequently the 
father in that case had certainly by his 
own act brought about as unequivocal an 
excommunication of himself from the 
Hindu religion as can be considered to 
have happened in the case of a person 
excommunicated by such a document as 
Ex. 38; and yet the son of that father was 
considered eligibie for being adopted, 
Secondly, the excommunication itself is 
not in such terms as to fall within the 
higher grade of excommunication. In 
terms it is only an excommunication “until 
the said point has been cleared up”. So 
that apparently by a mere resumption of 
social intercourse with the Ayya referred 
toin the doument, the excommunication 
could be put an end to. It may therefore 
be taken that it cannot have the grave 
effect, in regard to civil vights, of preven- 
ting the son of the person excommunicated 

(2) 25 B 551; 3 Bom. L R 89, 
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from being given in aduption. In these 
circumstances there was no such obstruc- 
tion tothe adoption of defendant No. 1 
as the Civil Courts can recognize, and the 
decision arrived at by the learned Judge 
cannot be disturbed. I would dismiss the 
appeal with costs. 

Barlee, J. I agree. The document, 
Ex. 38,isno doubt a sentence of excom- 
munication. Whilst conceding this, I do 
not think that it would be fair to extend 
it beyond the persons actually named, in 
view of the extreme disproportion bet- 
ween the offence and the punishment. 
I agree, therefore, that. though the father 
was excommunicated, the son still remain- 
ed within the caste. There wes, therefore, 
no objection to his being adopted, and since 
an adoption involves no religious ceremony, 
T cannot say that there was any objection to 
the validity of his adoption on the ground 
that his father was not capable of giving 
him in adoption. Possibly the adopting 
mother made herself liable in her turn to be 
excommunicated, since she had disobeyed 
the order of the head-priest by having any 
dealings with the father. But this is another 
matter with which we are not now concen: 


ed. Jn my opinion, the ‘decision of the: 


Subordinate “Judge is correct, and the 
appeal must be dismissed with costs. 
D. Appeal dismissed. 


RANGOON HIGH COURT 
Oriminal Revision Application No. 691-B 
of 1936 
August 6, 1936 


A U, d. 
MA THEIN—APPLIOANT 
VETSUS 
MAUNG MYA KHIN— 


OpposiTE PARTY 

Criminal Procedure Code (Act V of 1898), s. 488 
(4)—" Living in adultery,” meaning of—Whether 
conveys idea of continuance—Evidence Act (I of 
1872), s. 112—“ Access"—Husband soon after mar- 
riage leaving for another city and returning after 
month but not living with wife—Child born to wife 
after 280 days from daté of marriage but during 
subsistence of marriage-——Legitimacy of child—Wife, 
whether entitled to maintenance, 

The word “ live “ in “living in adultery" conveys 
the idea of continuance, and consequently the 
phrase “living in adultery,” refers to a course of guilty 
conduct and not toa single lapse from virtue, 

Where a husband soon after his marriage left 
for another city, and returning back after a month 
refused to go to the house of his wife and live 
with her and after more than 280 days from the 
marriage but during the continuance of the mar- 
riage a child was born to her: 
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Held, that though the marriage between the 
parties may still be subsisting in the eye of the law 
and the child of the wife is for that reason to be 
presumed tobe the child of the husband yet on 
the evidence it was clear thatthe husband did not 
get access to the wife during the time when the 
child could have been begotten and consequently the 
presumption that the child is the child of the hus- 
band waa rebutted. 

[English and Indian casc-law referred to] 

Held, also, that the fact that her child was be- 
gotten when her husband could not get access to 
her showed that sho must have been guilty of 
adultery on more than one occasion and, therefore, 
she was not entitled to maintenance. 

[Case-law referred to.] 

Cr. Rev. Appl. against an order of the 


' Township Magistrate, First Class, Shwebo, 


dated September 23, 1935. 

Mr. K. C. Sanyal, for the Applicant. 

Order.—The parties in this case are 
Burman Buddhists. They are husband 
and wife, but they are hardly out of teens 
yet. The wife who is the applicant is 
only 16, while the husband, the respondent 
is just 19. Their relationship first started 
in an elopement, but it was soon regularized 
by having a marriage ceremony perform- 
ed by their guardians and parents. 
Soon after the marriage the respondent 
went away to Mandalay on business and 
did not return to his village till about a 
month later. When hereturned he refused 
to go to the house of his wife and live 
with her. A few months later a child was 
born to his wife, but he refused to support 
either his wife or the child, The wife, 
therefore, applied for maintenance for her- 
self and her child. The respondent ad- 
mitted that the applicant was his wife but 
accused her of having been guilty of 
adultery withtwo men. He denied that 
the child was his. If the applicant has 
really been guilty of a serious matrimonial 
fault as alleged, it may be a good ground 
for divorce, according to the Burmese 
Buddhist law, but as it stands the appli- 
cant is still in the eye of the law the 
wife of the respondent. The child of the 
applicant must, therefore, be held to be 
born during lawful wedlock and consequent- 
Jy must be presumed to be the child 
of the respondent: see s. 112, Evidence Act. 
This section consists of two parts. The 
first part deals with the birth of a child 
during the continuance of a valid marriage 
between a man and a woman; “nd the 
second part deals with the birth of a child 
during 280 days after the dissolution of 
that marriage. A child born during either 
of those periods must be presumed accords 
ing tothe section to be the child of that 
man. Such a presumption is, of course, 
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not unrebuttable. The man can prove that 
he had no access to his wife during the 
time when the child could have been 
begotten. If he can prove it then the 
child will not be held to be his child: 
Banbury Peerage Case (1), Hargrave v. 
Hargrave (2) and Rozario v. Inglis (3). 

To prove thathe had no access to tho 
applicant, the respondent relies on the 
evidence of the applicant herself apart 
from his own and thatof his witnesses. 
The applicant states that she and the 
respondent were married on October 27, 
1934 (5th Lazok of Thadingyit, 1296 B. E.) 
and that her child was born on August &, 
1935 (10th Lazan of Wagaung 1297 B. E.) 
In that case the child was born after 280 
days. It is unfortunate that there is 
no medical evidence en the record to show 
whether or not itis possible for a child 
to be born after 280 days of its mother’s 
pregnancy. But the medical books which 
1 have consulted show that it is not 
possible for a child to be born after 2380 
days of its mother’s pregnancy. For that 
reason it appears to my mind that the 
Legislature has fixed 280 days ins. 112, 
Evidence Act, as the longest period during 
which achildcan be born after it has 
been begotten. Therefore, though in the 
present case the marriage between the 
applicant andthe respondent may still be 
subsisting in the eye of the law and the 
ebild of the applicant is for that reason 
to be presumed to be the child of the 
respondent, yet on the evidence of the 
applicant herself, itis clear to my mind 
that the respondent did not get access to 
the applicant during the time when the 
child could have been begotten and con- 
sequently the presumption that the child 
is the child of the respondentis rebutted. 
Whose child can it then be? It is not 
necessary for the purpose of this case to 
decide this question though there 
is a definite allegation made by the res- 
pondent that the childis the child of one 
San Hla. 

The respondent alleges that his wife has 
committed adultery with San Hla and 
that, therefore, she herself is not entitled 
to get any maintenance. The applicant 
denies this allegation emphatically, but 
her learned Advocate submits that assum- 
ing that his client has been guilty of 
adultery at all as alleged, she has been 
guilty of it only once and that a single 


(1) (1811) 1 Sm. & St. 153; 24 R R 159. 
(2) (1846) 50 E R 457; &8' LT 100, 
(3) 18 B 468. 
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act of adultery is nota bar toher receiv- 
ing maintenance allowance under s. 488, 
Criminal Procedure Code. That a man 
should be called upon to support his wife 
knowing that his wife has been unfaith- 
ful to him though even on one occasion 
only, is repugnant to the feelings of the 
Burman Buddhists and is undoubted- 
ly antagonistic to the spirit of the 
Dhammathats. Under the Dhammathats a 
man can chastise his wife, shave her head 
in four patches and drive her out of the 
house if she is found guilty even of a single 


_act of adultery. As this case is, however, 


to be tried under s. 488, Criminal Procedure 
Code, that section alone must be looked 
to for guidance. Sub-section (4) of that 
section provides that: 

“No wife shall be entitled to receive an allowance 
from ber husband under this section if she is living 
in adultery, or if without any sufficient reason she 
refuses to live with her husband or if they are living 
separately by mutual consent.” 

Now, what does the phrase “living in 
adultery” mean ? The word “live” conveys 
ihe idea of continuance and consequently 
the phrase “living in adultery” in my 
opinion, refers to a course of guilty conduct 
and not toa single laps from virtue. There 
are, in fact, authorities to this effect: Kallu 
v. Kaunsilia (4), Jatindra Nath Mohan 
v. Gouribala Debi (5), In re Fulchand 
Maganlal (6) and Patala Atchamma v. 
Patala Mahalakshmi i}. The question, 
therefore, in the present case is whether 
the applicant has been guilty of adultery 
and, if so, whether only once or more. 
The fact that her child was begotten when 
the respondent could not get access to her 
shows that she must have been guilty of 
adultery on more than one occasion. There 
is, moreover, definite evidence on the record 
to prove that San Hla was seen going to 
her house and actually caught one night 
in her bed. In these circumstances I 
refuse to interfere. The application is 
dismissed. 

De Application dismissed. 

(4) 26 A 326; A W N 1904, 23; 1 AL J18. 

(5) 29 OW N 647; 88 Ind. Cas, 608; AIR 1925 
Oal. 794; 26 Cr. L J 1184. 

(6) 52 B 160; 108 Ind. Cas. 24; AI R 1923 Bom, 
59; 29 Cr. LJ 314; 30 Bom.L R79; I L T 40 Bom. 
56; 9A I Cr. R 447. 

(7) 30 M 332;5 Cr. LJ 359; 17 M Ld 272. 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT 
Criminal Appeals Nos. 79 and 89 of 1936 
September 29, 1936 
Davis, J. O. 
PARSRAM AND anoTapr—APPBLLANTS 
VverTSUSs 
EMPEROR Orpcstts Party 

Penal Code (Act XLV of 1860), ss. 120-4, 420— 
Provident Fund Society issuing pamphlets containing 
misrepresentations regarding directors and manage- 
ment—Accused mere servants having no knowledge or 
sufficient education to understand what was being 
done in their name—Third person behind affair— 
Accused, if can be convicted of conspiracy to cheat 
—Mere speculative nature of scheme, if in itself 
evidence of deception. 

A Provident Fund Society issued certain pamphlets, 
containing certain misrepresentations regarding the 
directors and management of the company, The 
real man behind this was some third person, the 
accused being mere servants, having no sufficient 
education, knowledge or experience to understand 
what was being done intheir names and due to the 
misrepresentations contained inthe pamphlets some 
persons were induced to deliver money to the Society. 
The pamphiets contained an impracticable and highly 
speculative scheme. The accused were convicted 
of conspiracy to cheat : i 

Held, that as they had no association with false 
statements, the. accused could not be convicted, they 
being unable to understand what was being done 

i, their names and that there was no mens rea 
which was necessary for conviction. 

The mere fact that a scheme isof a highly spe- 
culative nature is not in itself evidence that it is a 
scheme put before the public to deceive. There 
must be evidence of some deception. Durgadas 
Radhakishan v. Emperor (1), relied on. 

Cr. A. against the judgment of the 
Additional City Magistrate, Karachi, dated 
June 30, 1936. | 

Messrs. D. N. O'Sullivan and K. H. 
Nagrani, for the Appellants. 

Mr. Partabrai D. Punwoni, for the Crown. 


Judgment.—This is an appeal from the 
judgment of the Additional City Magis- 
trate of Karachi who has convicted the 
two accused of a conspiracy to cheat, and 
of three substantive offences of cheating 
and sentenced them each to pay a fine of 
Rs. 300 on each of the four counts, that 
is Rs. 1,200 in all each. 

The offence has relation to œ Provident 
Fund and, with all respect to the learned 
Magistrate, his judgment has given both 
the Court and Counsel for the prosecution 
and for the defence « great deal of trouble, 
because it is ajudgment which is difficult 
to follow, and this perhaps is explained by 
the fact that when the case is thoroughly 
enquired into, it is found that so far as 
the accused are concerned, it is not a case 
that will stand. The charge itself lacks 
information and precision. Itis at p. 60 


PARSRAM V. EMPEROR (SIND) 


827 


` of the paper-book and is as follows: 


“That you (Parsram and Nanikram) on or about 
between the months of July 1934 and January 
1935 at Karachi (1) conspired to cheat the public 
by fraudulently and dishonesily starting and 
working the Melap Provident Fund Society and 
thereby committed an offence pnnishable under 
s. 120-B, Indian Penal Code; (2) cheated Murijmal 
by dishonestly inducing himto deliver Rs. 37 to 
the Melap Provident Fund Society, and thereby 
committed an offence punishable under s. 420, Indian 
Penal Code, (3) cheated Thakurdas by dishonestly 
inducing him to deliver Rs. 30 to the Melap Pro- 
vident Fund Society, and thereby committed an 
offence punishable under s. 420, Indian Penal 
Code; (4) cheated Mr. Pribhdas by dishonestly 
inducing him to deliver Rs 24 to the Melap Pro- 
vident Fund Society and thereby committed an 
offence punishable under s. 420, Indian Penal Code 
and within my cognizance.” 

Now, it is true that these charges follow 
to some extent the wording in s. 420, 
Indian Penal Code. But s. 4:0, Indian 
Penal Code, is a section that imposes a 
penalty and the definition of the offence 
of cheating in which its ingredients are 
set forth are contained in s. 415, Indian 
Penal Code and this section reads as 
follows : 

“Whoever, by deceiving any person, fraudulently 
or dishonestly, induces the person so deceived to 
deliver any property to any person, or to consent 
that any person shali retain any property, or in- 
tentionally induce the person so deceived to do or 
omit to do anything which he would not to or 
omit, if he were not so deceived, and which act 
or omission causes or is likely to cause damage or 
harm to that person in body, mind, reputation or 
property, is said to ‘cheat. 

Now, it is perfectly clear that the 
essence of the offence of cheating is the 
practice of deception, and by this practice 
of deception the person deceived is induced 
fraudulently or dishonestly to deliver pro- 
perty. Regardiog the charge in the light 
of s. 415, Indian Penal Code, it is clear 
that the first charge, if it had been set 
out in a more intelligible manner, would 
have stated that the accused persons con- 
spired to cheat the public by deceiving 
in a particular manner, and as a result 
of arguments in Court, it appears it is now 
the case of the prosecution that this de- 
ception was to be by false representations 
as to the status of the directors and the 
capabilities of the management. But it is 
the case for the defence that this case 
was not the case for the prosecution in 
the lower Court. The case for the pro- 
secution in the lower Court wag that the 
accused conspired to cheat by putting 
before the public a scheme which they 
knew to be unworkable and as it appeared 
from arguments in this Court that the 
mere fact that a scheme put forward was 
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of a highly speculative nature was not in 
itself sufficient to prove an offence of 
cheating within the meaning of s. 415, 
Indian Penal Code, this other part of the 
case, the part relating to the status of 
directors and the capacity of the manage- 
ment has been pressed. I would point out 
to the learned Magistrate that if he had 
been more precise in his charge and had 
stated the deception and the means whereby 
it was practised, and this he could easily 
have done, much time and argument would 
have been saved and it would not have 
been open to the learned Advocate for the 
accused to argue with some reason that 
the accused had been misled and that the 
case now pressed against them was not 
the case pressed against them in the lower 
Court. 

So far as the three specific charges of 
cheating are concerned, they may be dealt 
with at once, because the learned Assist- 
ant Public Prosecutor has, I think, very 
fairly and properly admitted tha: upon 
the evidence he cannot support the con- 
victions, because when the evidence of 
Marijmal and Thakurdas and Pribhdas is 
read through, while it might be said that 
they had been deceived by the dishonest 
misrepresentations of agents, there is no- 
thing to show that they had been deceived 
by anything done by the two accused or 
done with their authority. Mr. Pribhdas, 
who was once a Magistrate, states in fact 
that if he had known that Mr. Tulsidas 
and Mr. Assar were not directors and 
were not what they were made out to be, 
he would not have put his money in the 
Fund. But while the prosecution first be- 
lieved that at the time Mr. Pribhdas put 
his money in the Fund, a false representa- 
tion was made so far at least at Tulsidas 
was concerned, because Tulsidas was not 
al the time a director, on a consideration of 
the evidence, the learned Public Prosecu- 
tor stated that he was not able to press 
upon the Court the evidence of Tulsidas 
as true evidence in its entirety, as quite 
clearly he was a man who was trying to 
get out of an unpleasant situation. Indeed 
it appears to be improbable that he would 
have been nominated a director if he had 
not agreed, and the fact that a resolution 
was passed removing him from the Board 
as he had not then the necessary qualifi- 
cations suggests that some authority was 
given by him not necessarily to the ac- 
cused, because. according to Tulsidas, he 
spoke to one Soneji. But it is improbable, 
unless there was some authority, he would 
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have been first nominated or subsequently 
renioved, and that being so, the case of 
cheating so far as Pribhdas is concerned, 
which was based upon the fact that 
Tulsidas was not tben a director, cannot 
be sustained. So far as Murijmal and 
Thakurdas are concerned, reading through 
their evidence it cannot be said that they 
were induced to put their money in the 
Fund by false descriptions of the directors 
made by or at the instance of the accused. 
The probability is that at this time they 
were anxious to put their money in any 
Provident Fund and that this was merely 
one that came to their notice and was handy 
for their purpose. 

So far then as the case against the 
accused on the three specific charges of 
cheating is concerned, it is not pressed, 
and I think cannot rightly be pressed by 
the prosecution, and so far as these 
charges are concerned, the case against the 
accused fails and they must be acquitted. 
There remains only to be considered the 
first charge, the charge of conspiracy, and 
when this is looked at in the way it 
should be looked at, that is tosay, when, . 
it is lo`ked at from the point of view of':- 
deception, and proof of the fact that the 
accused were party to this deception, then 
again it appears that the case against the 
accused cannot stand, because in the end 
it would appear the case rests upon cer- 
tain statements made in Ex. 19, which is 
described by the learned Magistrate as a 
synopsis of the benefits that were to be 
offered by the Company, and the misre- 
presentations by which deceit wus prac- 
tised are said to be contained in that 
paragraph called ‘Special Features.” 
These representations may be said to con- 
sist in the statements that the directors 
were respectable men. and that the 
management was in capable hands, whereas 
in effect the directors were not respectable 
men and the management was not in 
capable hands. But assuming that in the 
circumstances of this case these were mis- 
representations whereby it was intended 
that the public should be deceived, Ex. 19 
seems under the circumstances slender 
material upon which the accused can be 
convicted, and this appears to be the view 
of the learned Magistrate. Indeed, it may 
be said that one of the greatest obstacles 
in the way of the conviction of the accused 
in the judgment of the learned Magistrate 
himself, for it appears quite clearly that 
the Magistrate is of the opinion that the 
real mover behind the scene was one 
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Jeramdas, an undischarged insolvent, who 
had control over the company, and tune 
power-of-attorney of the accused: and if 
the accused are to be convicted of being 
members of a conspiracy to deceive and 
these false representations contained in 
this pamphlet are the evidence of the con- 
spiracy and their participation in it, their 
connection or knowledge with this pamphlet 
must be shown. 

_ Now, as the learned Advocate for the 
appellants has pointed out what evidence 
there is of the transaction of business by 
this company appears to show that these 
accused had nothing todo with it but to 
draw their pay. The business of the com- 
pany was actually in fact transacted by 
Jeramdas, and though of course he says 
he acted with the accused and that he 
was only their servant, this is a statement 
made for the purpose of protecting himself, 
and there can be, in my mind, no dcubt 
whatever that he used these two accused 
merely as his instruments. But even if he 
used them as his instruments, and they 
were his willing instruments, and they 
knew what they were doing, they would 
still be responsible for their own actions. 
But the learned Magistrate is apparently 
of the opinion that they had not sufficient 
education or knowledge or experience to 
understand what was being done and 
being done in their name. ‘This is what 
he says: 

“The accused have no education and no experi- 
ence. The rules, Ex. 55, the synopsis, Exs. 17 and 
19, the leaflets, publications and advertisements 
issued on behalf of the Society, are beyond their 
comprehension. The rules of this Society have no 
doubt been copied from the rules of the older Socie- 
ties, but the change made in the period of maturity 
“is hopelessly unsound and impracticable. In all 
vther Societies the period of maturity of the policy 
varies from 12 months to three years. But in this 
Society the period of maturity was only six months, 
This means that a member who married six months 
after his membership was to get advance relief 
equal to twice the premiums paid by him in addition 
to any other final relief that he may get in the 
annual distribution or rather lottery. This absurd 
reduction in the maturity seems to have been 
deliberately made in order to secure business,” 

Now, pausing at this place tor a time, 
it appears quite clearly that this para- 
grapn in the judgment of the learned 
Magistrate supporis the case for the defence, 
that the prosecution in the lower Court 
was based upon the impracticability of the 
scheme. But, it is my opinion, aud support 
for it may be found in the Bombay case 
in Durgadas Kadhakishan v. Emperor (1), 

(1) A IR 1984 Bom. 48; 148 Ind. Cas. 271; 35 Cr. 
a 644, 35 Bom. L R 1181; (1:34) Cr. Cas. 245; 6 R B 
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in the judgment of Broomfield, J. that the 
mere fact that a scheme is of a highly 
speculative nature is noi in itself evidence 
that itis a scheme put before the public 
to deceive. There must be evidence of 
some deception and the prosecution do not 
contend that the rules which the Magis- 
trate considers unworkable were not placed 
before the public or that deception was 
practised in respect of them. But even if 
it be assumed for the sake of argument 
that the scheme is of such a speculative 
nature that the only proper inference is 
that it could not work and that its mere 
placing before the public was deception, 
the Magistrate in this very paragraph 
finds that the accused could nor under- 
stand what was being done in their name. 
That being so, it is difficult to find in 
their acts the mens rea or guilty mind 
which is necessary for a conviction. In 
para, 10 of his judgment the Magistrate 
says: 

othe director of the Society mentioned in the 
synopsis, Ex.19, are men of no means. But even 
these could not have been secured by the accused. 
The most important of these directors and their 
chairman is Dr. Gidumal. He is an L. O. P. S. and 
a young medical practitioner. He seems to have 
joined to earn a name for his practice. He resigned 
in November, 1934. The second director was Pahlajrai 
Soneji.” 

He then goeson to deal with the other 
directors. But he finds that these directors 
were not obtained by the accused and so 
far as the director Dr. Gidumal is concern- 
ed, and indeed generally on this question, 
it appears to me, that the Magistrate is 
in all probability correct. But it is said 
on behalf of the prosecution that the 
accused in their statements say that these 
directors were obtained by them and that 
these directors were men or means and 
experience. But I am not, however, as 
I have not seen the accused, in a position 
to judge of their capacity or their intelli- 
gence and to reject the finding of the 
Magistrate. I think myself that, in spite 
of what the accused say, they did not and 
could not obtain the directors, and certainly 
from the evidence of Tulsidas they did 
not obtain him, and I think they were 
making these statements in order to accept 
responsibility and shield Jeramdas whom 
the Magistrate believes to be the person 
really responsible for this company. There- 
fore, it appears to me that so far as the 
case against the two accused is concerned 
as based upon the impracticability of the 
scheme, it 1s not proved that the accused 
knew it was impracticable or that they 
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were party tò any deception or that any 
deception or fraud was practised as regards 
the rules ofthe company by them or by 
their authority. And so far as the status 
of the directors ie concerned, I do not 
think, in view of the Magistrate's finding, 
I can come to the conclusion that the 
accused were responsible for obtaining the 
directors or for making statements in Hix. 19 
which is now the basis upon which the 
prosecution case has rested. There remains 
then only the statement in Ex. 19 that the 
management would be in capable hands. 
Quite clearly it was not incapable hands, 
but the statement is contained in the 
pamphlet (Ex. 19) and the Magistrate's view 
appears to be and, I think it is correct, 
that the management of the business was 
not in the hands of the accused but in 
the hands of the man Jeramdas, and, in 
my opinion there is no doubt that he 
brought out this pamphlet (Ex. 19), as 
he brought out the other pamphlets 
upon which the prosecution now rely 
(Exs. 107 and 112). 

It is contended for the defence that 
these pamphlets were part of the case 
brought by the prosecution in this Court 
for the first time, and indeed one must 
admit that the importance which is now 
placed upon them was not appreciated in 
the lower Court. I myself do not think 
that it is proved that the accused were 
responsible for the publication of (Ex. 107 
or Ex. 112} nor do [ think it is proved 
that they are responsible forthe publica- 
tion of Ex. 19. 1 think the man Jeramdas, 
the so-called Secretary, was responsible. 
Thus, in my opinion, the prosecution have 
failed to prove the association with or 
responsibility of the accused for the false 
statements. made as regards the manage- 
ment or directorate. I think, therefore, 
that the first charge must bein the same 
position asthe last three charges, that is 
to say, that it must fail. Therefore, the 
convictions must be set aside, the accused 
acquitted and discharged and the fines, if 
paid, must be refunded. Order accord- 


ingly. 
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RANGOON HIGH COURT 
First Civil Appeal No. 178 of 1934 
April 9, 1936 
Moszty AND Ba U, JJ. 
GURNAM KAUR—-APPELLANT 
versus 
R. K. BANERJEE AND OTAERg~— 
RESPONDENTS 

Evidence Act (I of 1872), ss. 59, 91 — Circumstances 
relating to mortgagee's possession of title deeds, oral 
evidence as to — Admissibility of—Mortgage---Sub- 
mortgage by deposit of title deeds of mortgage which 
is itself one by deposit of title deed—Validity. 

An agreement ofthe parties to create a mortgage 
(and the terms of the mortgage). cannot be proved 
by parol evidence while oral evidence would 
be admissible to prove the circumstances in which 
the documents of title came to be in the possession 
of ths person who claims tobe a mortgagee and 
the mortgagee is also entitled, and indeed 
called upon, to prove the factum of the mortgage or 
deposit. V.#.R.M. A. R. Chettyar Firm v. Ma Joo 
Team (7), explained. 

Asub-mortgage by deposit of title-deeds in the 
case where the original mortgage has been by deposit 
of title-deeds is valid, 

[Case-law discussed.] h 

F.O. A from a judgmeut of the Assistant 
District Court, Mandalay, in Civil Regular 
Suit No. 12 of 1934. 

Mr. K. C. Sanyal, for the Appellant. 

Messrs. Clark and Wiseham, for Res- 
pondents Nos. 1 and 2. 


Mosely, J—The plaintifi-appellant sued 
the four defendant-respondents for 
Rs. 8,250, principal and interest, due on a 
sub-mortgage by deposit of title deeds. 
There were three original mortgages, two 
of them by deposit of title-deeds. These 
were by 2nd defendant-respondent, Ma Chit 
May and 3rd defendant respondent Maung 
Tun (deceased), by his legal representative 
Ma Kyaing in favour of V.P. Chettyar 
Firm now insolvent and represented by 
the Official Receiver, 1st defendant-respon- 
dent. The third mortgage was a registered 
mortgage by 4th defendant-respondent, 
Rai Sahib Attar Singh, also in favour of 
the V. P. Chettyar Firm. The only 
contesting respondents are the Official 
Receiver and Ma Chit May. At the trial 
all four defendants raised the defence that 
a sub-mortgage by deposit of title-deeds 
was invalid, and this was held to be so on 
a preliminary issue framed by the trial 
Court, which accordingly dismissed the 
suit against all the defendants. In this 
appeal which, as I have said, is ex parte 
against 4th defendant-respondent, the one 
concerned in the sub-morigage of the 
mortgage by registered deed, it is admitted 
by the Advocates for the other two res- 
pondents that asub-mortgage by deposit 
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of title deeds of a mortgage effected by 
registered deed is valid. It is common 
knowledge that banks habitually make 
advances on such sub-mortgages. It is, 
however, contended that such a sub- 
mortgage of a mortgage itself created by 
deposit of title-deeds isinvalid. The judg- 
ment of the trial Court which mainly quoted 
authorities on the transfer by gift or sale of 
mortgage is not relied on by the Advocates 
for the respondents who have raised new 
arguments in this appeal. 

The mortgages were effected in Mandalay, 
a town to whica s. 58 (f), Transfer of 
Property Act, has been by notification 
extended. That section enacts that where 
a person in a notified town delivers toa 
creditor or his agent documents of title to 
immovable property with intent to create 
a security thereon, the transaction is called 
a mortgage by deposit of title-deeds, and 
by virtue of s. 96 of the Act the provisions 
which apply to a simple mortgage apply 
so far as may be toa mortgage by deposit 
of title-deeds. The plaintiff-appellant was 
a creditor of V. P. Chettyar Firm, which as 
security for its debt to her handed over to 
her the two mortgages by deposit of 
title-deeds in question in its favour ac- 
companied by pro-notes and the registered 
Simple mortgage. A mortgage of immov- 
able property is itself an interest in 
immovable property and can be itself 
mortgaged. The transaction is called a 
sub-mortgage. It would appear prima 
facie that such a sub-mortgage can be made 
by deposit of title-deeds in exactly the 
same way as an original mortgage can. 
Admittedly in England (where the corres- 
ponding terms are “equitable mortgage” 
and “sub-mortgage”") equitable sub-mort- 
gages of equitable mortgages can be made: 
vide Ha parte Smith, In re Hildyard (1), 
see also Fisher's Law of Mortgage, Edition 
6, page 18, para. 30; Halsbury’s Laws of 
England, Vol. 21, page b2 and Bower, Vol. 2, 
page 924, para. 1485. 

There is acurious lack of authority on 
this question of sub-mortgage by deposit of 
title-deeds. It is assumed without dis- 
cussion in the only case that I can trace 
on the subject, Gokul Dass v. Eastern 
Mortgage & Agency Co. (2) at page 420* that 
a sub-mortgage by deposit of title-deeds 
can be made of a mortgage effected by a 
Tegistered instrument, that instrument 


eas (1842) 11 L J BK 16; 6 Jur. 610; 2 Mout D & D 


(2) 33 C 410;10 C WN276;40 L J 102. 
*Page of 33 C.—{#d) 
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being the title deed. I can find no autho- 
rity on sub-mortgage by deposit of title- 
deeds where the original mortgage was 
itself so created, Mitra in his commentary 
on the Transfer of Property Act, Edition 
6, p. 337, para. 348 (c), says that asub- 
mortgage may be made by deposit of 
title deeds where this is permissible, 7. e. 
in the scheduled towns. In Perumal Ammal 
v. Perumal Naicker (3), quoted by the trial 
Court there was in question the validity ofa 
gift of an equitable mortgage made by 
endorsement of promissory notes. There 
wae an obiter dictum than: 

“Where the law still admits of the separate trans- 
fer of the mortgaga-debt as by the endorsement of 
promissory notes secured by a deposit of title-deeds.., 
.. Section g, Transfer of Property Act, still operates to 
carry the security with it,” 

This was dissented from in Elumalai 
Chetty v. Balakrishna Mudaliar (4) where 
it was held that the endorsee for value, 
thatis tosay, the buyer of a negotiable 
instrument, the amount of which had been 
secured by a mortgage by deposit of title- 
deeds, could not claim to enforce the 
mortgage in the absence of a registered 
instrument conveying the mortgage right 
to him. The question on which the Judges 
were at variance was reviewed in Imperial 
Bank of India v. Bengal National Bank, 
Ltd. (5) by Rankin, C.J. at pages 610 and 
611*. He came to no conclusion, as it was 
unnecessary for the case before him, 
where the question was whether an un- 
registered debenture or charge on immov- 
able property could effect a transfer of, or 
create an interest in, that property. There 
wasan obiter dictum in this last case at 
page 613* which was quoted by the trial 
Court in support of the contention that a 
sub-mortgage cannot be made by deposit of 
title-deeds. The passage reads: 

“If we assume, as we fairly may, that an interest in 
immovable property is immovable property, we may 
proceed toa further inference that if the mortgagee 
wants to sell, sub-mortgage, lease, exchange, or 
make a gift of his interest, he must do so by registered 
inetrument. as provided in the Act.” 

But itis clear that Rankin, ©. J., who 
was dealing with the question of an un- 
registered written charge, did not consider 
the point now before us which was, of 
course, not before him, and had no intention 
of deciding it. A little further on (page 617*) 
much the same remark is repeated with 

(3) 44 M 196; 61 Ind. Cas. 461; A I R 1921 Mad, 137; 
40 vi Ld 25; 13L W 69; (1921) M W N5. 

(4) 44 M 965; 66 Ind. Uas. 168; A IR 1922 Mad, 314; 
41 M L J 297, l4 L W 379; (192DM W N 704, 

(5)34 C W N 605; 131 Ind. Oas. 689; AIR 1931 
re 223; 58 O 136; 53 O L J 269; Ind. Rul. (1931) Cal, 
481. 

*Pages of 44 O W N- [Bd] 
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qualifications. It is there said: 

“In general moitgage, debts should only be trans- 
ferred by way of sale, sub-mortgage, exchange or 
gift with the mortgagee's interest in the land 


and therefore, (speaking broadly) by a registered 
instrument.” 


Later on, in the same page he speaks of 
debts secured upon specinc immovable 
property which can without a writing be 
charged as an interest in land. The 
remaining case cited by the trial Oourt is 
Bank of Upper India v. Fanny Skinner 
(6) which again deals with a transfer by 
sale of a simple mortgage-debt, which, it is 
said, can only be effected by a registered 
instrument. ‘The learned Advocates for the 
respondents, as |] have said, do not rely 
upon these cases, Mr. Olark for respondent 
No. l, the Official Receiver, quotes V. B. R. 
M.A. R. Chettyar Firm v. Ma Joo Team (7). 
The question in that case was whether a 
tax receipt and the certified copy of a 
survey map were documents of title 
sufficient if deposited to create a mortgage 
by deposit of title-deeds. it was said there 
(page 253*) that the intention of the depositor 
was tobe inferred from tne form of the 
deposit of the documents, and it was 
remarked (page 255*) that the terms “docu- 
ments of title” or ‘title. deeds” denote such 
documents as show a prima facie or 
apparent title - in the depositor to the 
property or to some interest therein. It 
is argued here that title-deeds in the case 
of a sub-mortgage cannot show any appa- 
rent title in the di ositor (the original 
mortgagee). But te words “in the 
depositor” are obviou ly not to be insisted 
on. The question the e was the nature of 
the documents deposi ed, and it wasim- 
material there who vae depositor was, 
though it was assumed, the case being one 
of mortgage not of sub-mortgage, that the 
documents were those of the depositor. It 
is argued, too, that oral evidence is in- 
admissible to prove that the documents of 
title related to the property in question. 
Thatis clearly not the case. What was 
said in Ma Joo Team's case (1) was 
that itis the agreement of the parties to 
create a mortgage (and the terms of the 
mortgage) whicu cannot be proved by 
parol evidence (page 254*), while oral evi- 
dence would be admissible to prove the 
circumstances in which the documents 
of title came to be in the possession 


(6) 51 A 494; 119 Ind. Cas, 241, A I R 1929 411, 161; 
(1929) A L J 279; Ind. Kul, (1929) All, 993. 

(7) 11 R 239; 147 Ind, Cas. 1105; A I R 1933 Rang 
299;6 R Kang. 180. 
~ * Pages of 11 Rang.—[#a.] 
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of the person who claims to be a mort- 
gagee (page 238*), and of course the morl- 
gagee is also entitled, and indeed called 
upon, to prove the factum of the mortgage 
or deposit. 

The documents of course may not reveal 
or recite the title of the depositor or sub- 
mortgagor, but that is the case sometimes 
with an original mortgage by deposit of 
title-deeds, and is no argument atall. It 
may happen thatthe depositor’s title is not 
disclosed because mutation of names has 
not been effected, or because the property 
has not been partitioned or for like reasons, 
and it has never been contended in such 
cases that evidence could not be given of 
the deposit or of the quantum of interest 
of the depositor against which a decree is 
tobe given. I can see no reason why a 
sub-mortgage by deposit of title-deeds in 
the case where the original mortgage has 
been by deposit of title-deeds should not be 
valid. This appears to be clearly in ac- 
cordance with law. nor has any reason cf 
practice or convenience been argued against 
it. This appeal will accordingly be allowed 
with costs, Advocate’s fee ten gold muhurs 
against each of the two contesting defend- 
ant-respondents and the suit will be 
remanded to the lower Court for trial ac- 
cording to law, A refund of court-fee paid 
on this appeal will be allowed under s. 13, 
Court Fees Act. 

Ba U, J.—l agree. 

D ' Appeal allowed. 





* Page of 11 R— [Lad] 





PESHAWAR JUDICIAL COMMIS- 
_ SIONER'S COURT 
Criminal Reference No. 381 cf 1936 
December 21, 1936 
Mippueron, J. O. 
SULTAN KHAN GULSHAN KHAN— 
PETITIONER 
versus 
Musammat KHANAM JAN— 
Opposire PARTY 

Criminal Procedure Code (Act V of 1898), ss. 488 
(1) (3), 490--Order of maintenance against husband— 
Subsequent compromise under which wife entitled 
to enforce Court's order on husband's failure to 
act according to compromise—Court’sorder if should 
be set aside, 

After a maintenance order had been passed under 
s. 4881), Uriminal Procedure Code, the parties entered 
into a compromise and the husband, against whom the 
order had been passed, applied to the District Magis- 
trate in revision praying thatthe order be set aside. 
The compromise merely provided for the mainte- 
nance of the wife by the husband in a certain 
manner other than by paying her the monthly 
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allowance ordered by the trial Court; it further 
provided that in case of failure the order of the 
‘rial Court should be enforced: 

Held, that the maintenance order passed under 
s. 488 (1), should remain in force but the existence 
‘ofthe compromise, which could be proved at any time, 
was sufficient ground for any Magistrate to re- 
fuse to enforce the order if moved to do so under 
s. 488 (3), or s. 490, Criminal Procedure Code. It is 
not untilthe woman sought to enforce the order 


that any necessity for considering the compromise 
arose. 


Cr, Ref. reported by the District Magis- 
trate, Hazara, dated December 8, 1936. 

Order.—- In this case the maintenance 
order has been passed under s. 488 (1), 
Criminal Procedure Code. After the order 
had been passed the parties entered into a 
compromise and the husband, against whom 
the order had been passed, applied to the 
District Magistrate in revision praying 
that the order be set aside. The District 
Magistrate finding that a compromise had 
been effected has referred the case with 
a recommendation that the lower Court's 
order be stayed “in accordance with the 
compromise. The compromise merely pro- 
vides fcr the maintenance of the wife by 
the petitioner in a certain manner other 
than by paying her the monthly allow- 
ance ordered by the trial Court ; it further 
provides that in case of failure the order 
of the trial Court shall be enforced. There 
was no irregularity in the proceedings of 
the trial Court and there is no necessity 
for exercise of revisional powers. The 
maintenance order passed under s. 488 (1), 
should remain in force but the existence 
of the compromise, which can be proved 
at any timeis sufficient ground for any 
Magistrate to refuse to enforce the order 
if moved to do sounder s. 458 (3), or s. 490, 
Criminal Procedure Code. It is not until 
the woman seeks to enforce the order that 
any necessity for considering the compro- 
mise arises. The records will accordingly 
be returned. 


D. Reference answered. 


acne 


ALLAHABAD HIGH GOURT 
Criminal Appeal No. 221 and Government 
Revision No. 207 of 1936 
and 
Appeals Nos. $44 and 951 of 1935 
January 20, 1937 
COLLISTER AND BAJPAI, JJ, 
EMPEROR—ProsnoutTor 

` versus 
JAGANNATH GIR AND oraERs-—AooUsED 
Penal Code (Act XLV of 18604, ss. 366, 498—Age 
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of girl—Onus—Force and deceitful inducement— 
“Such woman" in s. 498, meaning of—Girl already 
seduced but left alone — Accused taking her with view 
to profit by her sex by conveying her to other persons 
—Accused, whether guilty——Cruminal Procedure Code 
(Act V of 1898), s. 423 (1) (b)—Accused charged al- 
ternatively under s. 366-A, or s. 498, Penal Code 
—No finding by lower Court in respect of s. 493— 
Conviction under s. 366-A—Acquittal under s. 498, 
if implied—High Court, if can alter conviction 
from s. 366-A to s. 493. 

In 8 prosecution for abduction tne onus of proving 
the girl's age is onthe prosecution and no convic- 
tion can be sustained if the evidence is inconclu- 
sive, [p. 836, col. 2.) 

In order to sustain a conviction under s. 366, 
Penal Oode, it must be shown that the girl was 
either by force compelled or by deceitful means 
induced, to leave her lawful guardian’s house, [ibid] 

The words “such woman” in s. 498, Penal Uode, 
do not mean such a woman as has been sə enticed 
as mentioned in that section, but mean such woman 
whom the accused knows or has reason to believe 
to be the wife of any other man, Queen-Empress v. 
Niadar (3), followed. {p. 339, col. 1. 

Where an accused 1s alternatively charged under 
s. 366-A, or s. 498, Penal Uode, the conviction under 
s. 366-A, Penal Code, does not, by necessary impli- 


- cation, involve an acquittal on the charge under 


s. 498, Penal Uode, and where the Court below has 
omitted, apparently by an oversight, to record u 
finding one way or the other, whether specifically 
or in the alternative, under s. 408, Penal Uode, the 
High Court is competent under s. 423 (1) (b), Urimi- 
nal Procedure Code, to alter the conviction under 
s. 366-A, Penal Code, into a conviction on the 
alternative charge under e, 493, Penal Vode. Raghu- 
nath v. Emperor (2), relied on. Kishen Singh v. Am- 
peror (1), distinguished. [p. 838, col 2.] 

Where a girl who is already seduced by some, 
but left alone, is taken away by the accused, with 
a view to profit from her sex and her youth by 
conveying her to sume man other than her original 
seducer, he cannot claim immunity from a convic- 
tion under s. 366 in respect to this young and 
helpless girl on the ground that other men had 
previously taken advantage of her. Emperor v. Baij- 
nath (4),distinguished and explained. [p. 39, col. z.] 

Orn A, from an order of the Sessions 
Judge, Uhazipur, dated December 9, 1933. 

The Government Advocate, for tae 
Orown. | | a 

Mr. Sri Narain Sahai, tor the Accused. 

Judgment ~—Tnere were nve cases þe- 
fore tue Sessions Judge of Ballia, all cou- 
nected with each other and all relating to 
a girl named Musammat Bhagmania. ‘I'he 
result of the trials was as follows: Mu- 
sammat Sugia, Bairagi Singh, Sattan and 
Bally who were charged in wne alternative 
unuer 8. 366 or 8. d06-A ors. 498, Indian 
Penal Code, were convicted under s. 365-A 
and were sentenced to 18 months’ rigorous 
imprisonment. Balli was further convicted 
under s. 497, Indian Penal Code and sen- 
tenced to one year's rigorous imprisonment, 
Gobind Snarma and Bishnath were con- 
victed in tne alternative under s., 366 or 
s. 306-A. or 8. 498, Indian Penal Code, and 
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were sentenced to 18 months’ rigorous im- 
prisonment. Jagannath Manjokhi, Sheo- 
dhari and Musammat Jumratan were acquit- 
ted. The convicted persons have appealed 
to this Court and there is an application on 
behalf cf the Local Government for en- 
hancement of the sentences which have 
been inflicted upon Gobind Sharma and 
Bishnath. There is also an appeal by the 
Local Government against the acquittal of 
Jagannath. 

Two persone, Jeut Rai and Ram Brichh, 
were tendered a pardon and were made 
approvers. From their evidence and the 
evidence of Musammat Bhagmania and 
other witnesses the following story was 
disclosed on behalf of the prosecution: 
Musammat Bhagmania is a Hajjam girl 
whose age may be anjthing between 16 
and 18. Her mother is dead and her 
father has been living and doing business 
for a long while in Assam. Musammat 
Bhagmania was married to a youth named 
Inderdeo about four years ago but her 
gauna ceremony has not yet been perform- 
ed. Her husband has been working at 
Calcutta for the last 2 or 24 years. Her 
father’s name is Dhari and heis a resident 
of a village named Sheopur Diar, but she 
herself has been living with her maternal 
grandfather, a man named Sahdeo, in the 
village of Suremanpur in the Police Circle 
of Bairia. On August 10, 1934, Musammat 
Sugia who lives at Suremanpur came and 
fetched Musammat Bhagmania to her house 
on the pretext of wanting her to massage 
the body of her daughter-in-law. 

When she did not return home, Sahdeo 
grew anxious and began to search for her. 
He went and enquired from Musammat 
Sugis, but the latter told him that she had 
sent Musammat Bhagmania home several 
hours ago. Next morning two men of his 
village, Nagina and Gauri Shankar, told 
him that they had seen Musammat Sugia, 
Sattan, Balli and Bairagi Singh taking 
Musammat Bhagmania towards the railway 
line. Sahdeo then took the chaukidar 
with him and went to the Folice Station at 
Bairia where he made a report aud an 
investigation began, but was suspendea be- 
cause no trace of the girl could be found. 

Musammat Bhagmania says that at the 
house of Musammat Sugia were Sattan, 
Balli and Bairagi Singh: and soon after 
arriving at the house, Musammat Sugia 
suggested to the girl that she should go 
away with Balli, at the same time pro- 
mising that she would have fine clothes 
and plenty to eat, Musammat Bhagmani 
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refused and began to weep, whereupon the 
others threatened her and ultimately Mu- 
sammat Sugia got her by the hand and 
began to take her towards Jamalpur. 
Balli, Sattan and Bairagi Singh accompanied 
them. At Jamalpur they put her in the 
house of Manjokhi and Muammat Sugia 
and Bairagi Singh then went home. Balli 
and Sattan kept the girl in Manjokhi’s 
house for three days and each of them 
had intercourse with her. Then Sattan went 
home and Balli took Musammat Bhagmania 
to the house of a man named Menhgu at 
Murar Patti where she was kept for 10 or 
15 days. Thence he took her to the house 
of a man named Jungli at Nainijor Diara 
and she was kept there for about 15 days. 
Then Balli took her to Milki and kept her 
at the house of the chaukidar, a man 
named Jagan, for nine or ten days. Jeut 
Rai then appeared on the scene and took 
ber to bis own house at Medhbani; but 
after three or four days Balli again came 
and took her to the house of a man named 
Tika in the same village. After that he 
took her to the village of Bagha in the 
Champaran District where he kept her for 
two or three months at the house of a 
man named Mundarika. He told the 
villagers that she was his sisters daugh- 
ter. After that he took her to- Mohan- 
patti and then he had the hardihood to 
bring her back to Suremanpur where he 
kept her concealed for one nigut In his 
own house. Next day he again took her 
to the house of Jagan at Milki and there 
he left her and went back to his own 
village. 

A day or two later a constable named 
Qasim Khan came to Jagan and suggested 
that the girlshould be removed from his 
house, otherwise it might be searched, 
Acling upon his advice, Jagan removed 
her to the house of a man named Sheo- 
dhari where she was kept for 10 or 11 
days. Meanwhile Balli had been arrested 
under s. 110, Criminal Procedure Code and 
the problem arose as to what should be 
done with the girl. They were afraid to 
release her lest she should disclose the 
whole story and so incriminate Jagan and 
others. Ultimately it was decided to take 
her to Ballia and have her admitted into 
an ashram. There are two rival ashrams 
at Ballia. One is known as the Hindu 
Anathalaya and is owned by Gobind 
Sharma and the other is known as the 
Vedic Anathalaya. Accordingly Jeut Rai, 
Jagan and Qasim Khan took the girl to 
Rallia. They left her outside the rail- 
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way station near the stall of a betel-seller 
named Raghbir. They told her that they 
were going to the Court. to arrange for the 
release of Balli and that they would come 
back in the evening and take her to the 
house of her uncle at Sheopur Diar. It 
may be mentioned here that her uncle's 
name is Ghughli and she had expressed a 
desire: to be taken to him. 

Jeut Rai, Jagan and Qasim Khan did 
not go to the Court and had no intention 
of doing so. They went instead to Gobind 
Sharma's ashram. They met Gobind Sharma 
and told him all about the girl and 
the latter agreed to admit her into 
his ashram and to pay these men one- 
fourth of the sale price when he was able 
to dispose of her. Gobind Sharma took 
the precaution of obtaining the thumb- 
impression of Jeut Rai ona blank paper. 
He then accompanied these persons to- 
wards the station and had alook at the 
girl from a distance. He apparently 
approved of her, for he then went back to 
the ashram and brought Jagannath, Bish- 
nath and Ram Brichh back with him to 
the place where the girl was sitting. Jeut 
Rai, Jagan and Qasim Khan had mean- 
while made their exit from the scene. 
Bishnath and Ram Brichh are employees 
or volunteers of the ashram and the 
mother of Jagannath is also employed 
there. After questioning the girl, Gobind 
Sharma and his men asked her to accom- 
pany them tu the ashram but she refused 
and said that she wanted to go to her 
uncle. They assured her that they would 
send for her uncle and then they 
called an ekka and took the girl in it to 
‘the ashram. 5 

Musammat Bhagmania stayed in the 
ashram for about three months. She kept 
asking for her uncle, but Gobind Sharma 
put her off and said thathe would have 
her married in a comfortable home. To this 
she replied that she already had a husband 
and would not marry again. On one occa- 
sion her importunity moved Gobind Shar- 
ma to say that he had sent a letter to her 
uncle; but when no reply came and she 
again inquired about her uncle, Gobind 
Sharma said to her tbat it was no good 
her going back to him, and it would be 
better for her to marry some man and 
live happily. This did not satisfy Mu- 
sammat Bhagmania and she begged Ram 
Brichh to write a letter to her uncle and 
he promised to do so but no letter was 
apparently sent. 

One day her uncle Ghughli happened to 
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come to Ballia to visit his married daugh- 
ter and there he learned that a Hajjam 
girl of Sheopur Diar was in the Hindu 
Anathalaya. He received this information 
from Babu Lal, an employee of the Vedic 
Anathalaya. He at once went to the Hindu 
Anathalaya and there he met Bishnath, 
Jagannath and Ram Brichh. He inquired 
from them about his niece and they told 
him that there was a Hajjam girl in the 
ashram and they referred him to Gobind 
Sharma. At his request they took him to 
the shop of Gobind Sharma who admitted 
that Musammat Bhagmania, the daughter 
of a man named Dnari of Sheopur Diar, 
and the wite cf a man from Nagwa vas 
in his ashram. Ghughli demanded that 
she should be at once delivered over to 
him, but Gobind Sharma replied that he 
wanted to talk to the girl first and would 
hand her over to him in two or three days’ 
time. Thereupon Ghughli went bask to 
his village. But about a week later he 
again came to Ballia and demanded his 
niece, Gobind Sharma in the presence of 
Ram Brichh, Jagannath and Bishnath 
demanded Rs. 75 as the expenses of her 
keep, bvt ultimately this was knocked 
down to Rs. 25. Ghughli had no money 
with him, but said that he would bring 
it and he then went back to his village. 
After his departure, Gobind Sharma con- 
sulted his employees and it was decided 
that, if Ghughli brought the money, he 
should be toid that the girl had run away. 
Meanwhile, after the departure of Ghughii, 
Gobind Sharma removed Musammat Bhag- 
mania 10 the house of Musummat Jumratan, 
the mother of a courtesan named Musam- 
mat Mina. Gobind Sharma spent the night 
at Musammat Jumratan’s house and Musam- 
mat Bhagmania says that he had intercourse 
with her during the night. Next day he went 
back to the ashram. Four or five days 
later Gobind Sharma took the girl back to 
the ashram, being apprehensive of what 
might happen if she were discovered at the 
house of a prostitute. Apparently he had 
got wind of Ghughli’s intention. | 
Hight or ten days later Ghughli came 
with Rs. 25. He brought with him five 
of his relatives, Baran, Kesho, Rama, 
Bachan and Charittar. He met Ram Brichh, 
Bishnath and Jagannath, but they informed 
him that his niece had run away, al- 
though she was in fact still in the ashram. 
He then went with these three persons to 
the shop of Gobind Sharma and told him 
that he had come with the money anc 
wanted his niece but was informed that 
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she had run away. Thereupon Gobind 
Sharma made a pretence of scolding his 
men for allowing her to run away. He 
said to Ghughli that he would have a 
search made for herif he would pay him 
Rs. 10 as expenses, but by this time 
Ghughli’s patience had worn thin and he 
refused to pay anything at all. He went 
straight off to his zamindar, a gentleman 
named Rai Sahib Sheodarshan Singh, and 
told him the whole story. The latter 
advised him to try and trace the girl and 
after four days he learnt that a Hajjam 
girl was at the house of a prostitute in 
Ballia. He told what he had heard to 
Babu Lal and the latter said that he had 
also heard this. Ghughli then went back 
to Rai Sahib Sheodarshan Singh and in- 
formed him what he had learnt at Ballia. 
The advice which his zamindar then gave 
him was that he should apply forthwith 
to the Superintendent of Police. 

On May 2, 1935, Ghughli made an 
application to the Superintendent of Police 
and under this officer's instructions a Sub- 
Inspector of the Kotwali, Babu Ganga 
Prasad, searched for the girl and found 
her in the ashram. That evening the Sub- 
Inspector, accompanied by Ghughli, took 
her to the house of the S. P. who was just 
on his way to the club. The B. P. noticed 
three persons loitering in the vicinity and 
he told them to be off. Two of them 
went; but one stopped behind and his 
presence created a suspicion in the mind 
of tLe S. P., who forthwith called the man 
to him. He asked the girl if she knew 
him and she at orce rep.ied that he was one 
of the men who had taken her to the ashram. 
This man was Bishnath and he was then 
put under arrest. The girl was sent to the 
Kotwali, where her statement was recorded 
by Babu Ganga Prasad, and after that she 
was handed over to her uncle Ghughii. 
The suspended investigation was then 
resumed ty the Police of Ballia and 
ka aga the accused were put on their 
rial. 

The accused all pleaded not guilty. 
(After giving the statements of the accused 
the judgment continued.) Certain wit- 
nesses have been examined for defence, 
but the learned Counsel have only referred 
us to the evidence of Jagannath Prasad, a 
witness for Gobind Sharma, who says that 
at the instance ofthe latter he ree rded 
the statement of Jeut Rai as dictated by 
him (Ex. O) and that Ram Brichh tock 
down the statement which was made Ly 
the girl (Ex. B). He says that these state- 
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ments were read out and were admitted by 
Jeut Rai and Musammat Bhagmania. The. 
rest of the evidence of the defence appears 
to us to have little or no value and it is not 
necessary to discuss it We will first deal 
with the appeals of Musammat Sugia, her 
son Sattan, Balli and Bairagi Singh. In 
this connection the first point to consider 
is the age of Musammat Bhagmania at the 
time of her alleged abduction. In the 
report which Sahdeo made on August 11, 
1931, he gave the girl's age as 13 or 14 and 
in the evidence which he gave in the Court 
on November 25, 1935, he stated that she 
would complcte her 16th year next Phagun. 
A birth register has heen produced on 
behalf of the defence which shows that a 
daughter was born to Dhari on December 
28, 1915. According to that entry the age 
ofthe girl in August 1934, would be 18 
years and eight months. Another man 
of the name of Dhari has heen produced 
by the prosecution who says that he was 
the father of the girl whose birth is 
entered in that register and also of the-two 
boys whose birth is shown therein. He 
says that his daughter’s name was Dhanwa, 
that she was married to a man named 
Badri and that she died at the age of 17; 
but there isa death register which shows 
that Musammat Dhanwa died on November 
12, 1933, and at the age of 25. Rai Bahadur 
Japtain Shiam Lal, the Civil Surgeon of 
Ballia, was of opinion that Musammat 
Bhagmania was about 17 years of age on 
May 3, 1935, on which date he examined 
her. He went on to say that he was not 
in a pcsition to tell her exact age and that 
possibly she may have been 19 years old. 
The onus of proving the girls age was on 
the prosecution and the evidence is in- 
conclusive. It is not established to our 
salisfacticn that she was under 18 years of 
age at the time of her alleged abduction, 
i. e., on August 10, 1934. It follows, there- 
fore, that the conviction under s. 366-A 
cannot be sustained. 

The next point to consider is whether 
these four appellants have been. rightly 
convicted under s. 366. In order to'sustuin 
a conviction under that section, it must be 
shown that Musammat Bhagmania was 
eitLer by force ecmpelled, or by deceitful 
means induced, to leave Sahdeo’s house. 
She herself s.ys that she was taken by 
deceitful means from the house of Sahdeo 
to the house of Musammat Sugia and that 
frem the latter house she was taken by 
ferce. She admits that in the course of her 
peregrinations with Balli she made ro 
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complaint to any one and her conduct 
suggests that she went willingly. She and 
Sahdeo both say that Musammat Sugia 
called her from the house on the pretext 
that she was required to massage the 
daughter in-law of Musammat Sugia, but, as 
we have already said, her behaviour 
indicates that she went voluntarily and we 
suspect that she already had an intimacy 
with Balli. Ip the first statement which she 
made to the second officer Babu Ganga 
Prasad, on May 2, 1935, she said that she had 
a quarrel with Sahdeo because of her rela- 
tions with Balli. 

It is true, as we shall show later on, that 
in all probability that statement was to 
some extent at least made under the 
influence of Gobind Sharma, but on her 
own showing Musammat Bhagmania did not 
want to go back to Sahdeo at Suremanpur, 
but wanted to go toher uncle Ghughli at 
Sheopur Diar, and this fact gives a colour 
of truth to her statement on May 2, 1935, 
that she hada quarrel with her maternal 
grandfather on account of Balli and to the 
statement of Balli himself who says that he 
had an intimacy with Musammat Bhagmania 
since a year after her marriage which had 
taken place four years before the alleged 
abduction. It must be borne in mind 
that Musammat Bhagmania was a mature 
young woman of about 18 years of age with 
an absentee husband who was living “in 


Caleutta and there is no independent 
evidence of deceit or force. All the 
circumstances suggest that she went 


voluntarily with her companions, and we 
think that it was not until Balli was arrested 
under s. 110, Oriminal Procedure Code, and 
she was left stranded at the Railway 
Station at Ballia that she felt and expressed 
a desire to go home. We have little doubt 
that she went away from Sahdeo's house 
with her eyes open and of her own accord. 
The charge under s. 366, Indian Penal Code, 
therefore, fuils as against these four appel- 
lants. 

“ There remains the charge under a. 498, 
Indian Penal Code. There has been some 
discussion before us as to whether it is 
proved that Musammat Bhagmania is a 
married woman, as is required for a convic- 
tion under that section. (Their Lordships 
discussed the relevant evidence and came to 
the conclusion that Musammat Bhagmania 
was a married woman and then proceeded.) 
We will now consider whether the evidence 
establishes the guilt of a] or any of these 
four appellants under s. 498, Indian Penal 
Code. Sahdeo.deposes that on the day in 


BMPEHOR v. JAGANNATH GIR (ALL) 


837 
question at lamp lighting time Musammat 
Sugia came ‘and took away Musammut 
Bhagmania on wne pretext that she wanted 
her to massage the body of her dauguter- 
in-law. Satanand says that at 7 or 7-30 
P.M. he saw Musammat Sugia taking the 
girl from Sahdeo’s house towards her own 
house; and when he questioned Sugia, she 
replied that she was taking Musammat 
Bhagmania to massage the feet of her 
daughter-in-law. Gauri Shankar and 
Nagina both swear that between 9 and 
10 P. m., as they were returning from their 
fields at Gangapur, they met Musammat 
Sugia, Sattan, Balli, Bairagi Singh and 
Musammat Bhagmania near the railway 
line. They were coming from the direction 
of Suremanpur. Gauri Snankar had an 
electric torch with him and he switched it 
on and thus he and Nagina were able to see 
the faces of these persons. Gauri Soankar 
apparently suspected’ something and wanted 
to question the accused, but Nagina stopped 
him and said that it was no concera of 
theirs, 

Then there is the evidence of Musammat 
Bhagmania herself, which is substantially 
corroborated by the testimony of the above- 
named witnesses. Wecan find no reason 
whatsoever to disbelieve Sahdeo and 
Satanand, and there is no apparent reason 
for discrediting Gauri Snankar and Nagina. 
Enmity is alleged, but none has peen 
proved. The utmost that has been establi- 
shed is that Gauri Shankar once gave 
evidence against Sattan in a thelt case, but 
there is nothing to suggest that that evi- 
dence was other than honest. Nagina and 
Gauri Shankar informed Sahdeo next day 
of what they had seen and this fact finds 
place inthe report which Sahdeo made at 
the Police Station. Musammat sugia, her 
son Sattan and Balli live at Suremanpur 
and they must have been well aware tuat 
Musammat Bhagmania was a married 
woman. ‘Chere can be no doubt whatsvever 
that they ‘took’ Musammat Bhagmania within 
the meaning of s. 493, Indian Penal Uode, 
from the custody of Sahdeo, wao had tne 
care of her on behalf of ner husband. It is 
also established that Balli took her to 
various places and he admits taat he had 
illicit connection with her. In our opinion 
itis proved beyond any reasonable doubt 
that Musammat Sugia, Sattan and Balli 
committed an offence under s. 493, Indian 
Penal Code and that Balli further committed 
an offence under s. 497, Indian Penai Vode. 
As regards Bairagi Singh, lis Case is 
somewhat different. He lives in another 
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village. Musammat Bhagmania’s gauna 
had not been performed and so she was not 
living with her husband, who was at 
Caleutta. The prosecution has not establi- 
shed to our satisfaction that Bairagi Singh 
knew that the girl was married and has 
not shown the existence of circumstances 
from which such knowledge can reasonab!y 
be inferred. The charge against this appel- 
lant is, therefore, not established. 

Musammat Sugia, Sattan and Balli were 
charged under s. 366, or s. 366-A or s. 498, 
Indian Penal Code in the alternative. The 
assessors unanimously found them guilty on 
the alternative charges. The Judge says 
he agrees with the unanimous verdict of 
the assessors, but he has actually convicted 
these three appellants under s. 366-A only. 
He ignores s. 366 and s. 498, Indian Penal 
Cede. The question thus arises whether, in 
view of our finding, we are competent to 
alter the conviction under s. 366-A into a 
conviction under s. 498, Indian Penal Code. 
Section 423 (1) (b), Criminal Procedure Code, 
provides that an Appellate Court can alter 
the finding while maintaining the sen- 
tenee. Learned Counsel pleads that there 
has been an acquittal by implication on 
the charges under s. 386 and s. 498; and 
on the authority of the Privy Council case 
in Kishen Singh v. Emperor (1) he contends 
that this Court has no jurisdiction to convert 
an acquittal into a conviction. In that case 
the accused had been charged under 
s, 30°, Indian Penal Oode and had been 
convicted under s. 304, Indian Penal Code. 
This Court in revision altered the con- 
viction to one under s. 302, Indian Penal 
Code. Their Lordships held that this 
Court’s order was incompetent. That case 
is distinguishable from the case now before 
us on two grounds. In the first place, the 
accused having been convicted under 
s. 304, Indian Penal Code, there was an 
acquittal by necessary implication on the 
charge under s. 302, Indian Penal Code. 
In the second place, their Lordships were 
concerned in that case with the revisional 
powersof this Court under s. 439, Crimi- 
nal Procedure Code and it, therefore, has no 
application tos. 423, Criminal Procedure 
Code. 

A conviction under s. 3fi6-A, Indian Penal 
Code necessarily involves an offence under 
s. 366, Indian Penal Code, but for reasons 
which we have given, we are of opinion 

(1) 26 A L J 1099 111 Ind. Cas, 332, AI R 1928 P 
O 254; 29 Or. L J 828; 55 I A 390; 50 A 7223:50 WN 
911: 28 L W 396; (1928) M W N 749: 29 P L R 575; 33 


CWN1;48 OL J 397; 30 Bom, L R 1572; 55 MLJ 
786 (P. 0). 
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that no offence has been proved either 
under s. 3:6, Indian l'enal Code or under 
s. 866-A, Indian Penal Code. The conviction 
under s. 366-A, Indian Penal Code, does 
not by necessary implication involve an 
acquittal on the charge under s. 498, Indian 
Penal Code, and we are of opinion that since 
the Court below has omitted, apparently 
by an oversight, to record a finding one 
way or the other, whether specitically or in 
the alternative, under s. 498, Indian Penal 
Code this Court is competent anders. 423 
(1) (b), Criminal Procedure Code to alter 
the conviction under s. 366-A, Indian Penal 
Oode, into a conviction on the alternative 
charge under s. 498, Indian Penal Code. 
The case in Raghunath v. Emperor (2; 
decided bya Bench of which one of us 
was a member was very similar to the 
case before us. Certain persons were 
charged underss. 304 and 147, Indian Penal 
Code but the Sessions Judge convicted 
them under s 304, Indian Penal Code only. 
He was of opinion that the accused had 
committed rioting, but he omitted to record 
a conviction under s 147, Indian Penal 
Code. It was held by this Court that it 
was open totLe High Court under s. 423, 
Criminal Procedure Code to convict the 
accused under s. 147, Indian Penal Code, 
inasmuch as there was no acquittal on the 
charge under thatsection, but merely an 
omission to record a conviction. The case 
in Kishen Singh v. Emperor (1) was 
differentiated by the Court. In the present 
case the lower Court's judgment shows 
that the learned Judge was of opinion 
that the ingredients of s. 498, Indian Penal 
Code, were proved and it was apparently 
by an oversight that he omitted to convict 
the accused under that section, whether 
specifically or in the alternative. 

We will now take up the appeals of 
Gobind Sharma and Bishnath, the appli- 
cation for enhancement of sentence and 
the Government appeal in respect of the 
acquittal of Jagannath. (After consider- 
ing the evidence their Lordships proceed- 


ed). Having regard to the evidence 
and the circumstances, we are satisfied 
that Gobind Sharma and his myrmidons 


deceitfully induced Musammat Bhagmania 
to go tothe ashram and detained her with 
a view to their own profit and the only 
way in which they could profit from her to 
any considerable extent was by selling her 
in marriage. Bishnath is equally liable 


2) (1933) AL J 1377; 145 Ind. Oas. 849; AI R 1933 
Ad 965; DR 14 A 251 Or.; (1933) Cr. Cas, 897;5 R A 
174; 34 Or. L J 1064; 55 A 834. 
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with Gobind Sharma for whatever offence 
or offences were committed, though he may 
not deserve quite the sme sentence. 
Jagannath has been acquitted by the 
Judge, but weare unable to differentiate 
between his case and the case of Bishnath. 
The only difference in the evidence is that 
Bishnath was caught loilering by the 
Superintendent of Police and Musammat 
Bnagmania stated there and then that he 
Was one of the persons who had taken her 
to the ashram. The evidence of Musammat 
Bhagmania, Ram Brichh, Raghbir and 
Ghughli fully establishes the complicity of 
Jagannath ard we are of opinion that the 
Government appeal must be allowed. 

The question which remains to be 
determined is what offence or offences have 
been committed. As we have already 
shown, the charge under s. 366-A, Indian 
Penal Ocde cannot be sustained. As 
regards s. 498, Indian Penal Code, it was 
admittedly aknown fact at the ashram 
that Musammat Bhagmania was a married 
girl. In fact in the statement in Ex-R 
which she is alleged to have made at the 
time of her admission, she said that she 
would willingly gotoher husband. Hav- 
ing regard to her youth and the infiu- 
ences which must have been brought to 
bear upon her, we are satistied that she 
was “detained” atthe ashram within the 
meaning of s. 498, Indian Penal Code. 
The undoubted intention of the accused 
was that she should be subjected to 
intercourse with some person other than 
her husband. Learned Counsel for tle 
appellants pleads that the words “such 
woman" in s. 498 mean a woman whom 
the accused knows to have been taken 
or enticed and that there is no evidence 
in this case to show that Gobind Sharma, 
Bishnath and Jagannath had this know. 
ledge. There is no force in this plea. 
Jt was held as long as in 1888 by Straight, J. 
in Queen-Empress v. Niadar (3) that the 
words “such woman” in s. 498, Indian Penal 
Code, do not mean such a woman as has 
been 80 enticed as mentioned in that 
section, but mean such woman whom the 
accused knows cr has reason to believe to 
be the wife of any other man. We have 
no hesitation in agreeing with that view 
and in our opinion the language of the 
section can bear no other meaning, 

We must now consider s. 366, Indian Penal 
Oode. We are satisfied that Gobind Sharma, 
Bishnath and Jagannath induced Musammat 
Bhagmania to accompany them from the 

(3) 10 A 580; A W N 1888, 217, 
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railway station to the ashram by deceiving 
her into the belief that her people would be 
communicated with. Itis true that on her 
own showing there was no forcing her 
into marriage, but the evidence and the 
circumstances lead irresistibly to the con- 
clusion that the accused intended or knew 
it to be likely that she would be induced 
to marry and thus be seduced to illicit 
intercourse. Learned Counsel for the de- 
fence, relying on Emperor v. Baijnath (4) 
contends that the seducing to illicit in- 
tercourse ins. 366 has reference to the first 
act ofunchastity only and that the appel- 
lants cannot, therefore, be convicted under 
that section because Musammat Bhagmania 
had already had sexual intercourse with 
persons other than her husband. That 
case is authority for the proposition that 
whena man has been carrying on an 
intrigue witha gir] while she is in the 
custody of her lawful guardian and then 
goes away with her because obstacles are 
thrown in the way of his intrigue, no 
offence is committed under s. 366, Indian 
Penal Code, even though it is his intention 
to continue his illicit intercourse with the 
girl. The learned Judges observed: 

“Weshould, therefore, hold that the term ‘seduc- 
tion’ can only properly be held applicable to the 
first act of illicit intercourse, unless there be proof 
of areturn to chastity onthe part of the girl mean- 
while or unless possibly there is an intention on the 
accused's pait thatthe girl should be seduced by 
some different man.” . 

In the present case it is perfectly true 
that on her own showing certain persons 
other than her own husband, namely 
Balli and Sattan, had had intercourse 
with Musammat Bhagmania; but ultimately 
she was left stranded at the Ballia Railway 
Station by Jeut Rai, Qasim Khan and 
Jagan. When Balli had been arrested 
under s. 110, Oriminal Procedure Code, 
Gobind Sharma and his confederates then 
came and took her to the ashram with a 
view to profit from her sex and her 
youth by conveying her to some man 
other than her original seducer. They 
cannot claim immunity from a conviction 
under s. 366 in respect to this young and 
helpless girl on the ground that other 
men had previously taken advantage of 
her. In our opinion Gobind Sharma, Bish- 
nath and Jagannath have committed 
offences under ss.366 and 498, Indian Penal 
Code, though they have been convicted in 
the alternative by the learned Judge. 
We also are of opinion that Gobind 

(4) (1932) A LJ 483; 138 Ind, Cas. 609; AIR 1932 
All, 409; (1932) Cr. Cas. 513; 33 Cr. L J 669; 54 A 
756; L R13 A 81 Or.; Ind. Rul. (1932) All. 488, 
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sharma, being the proprietor of the ashram 
ought to receive a higher sentence than 
his two employees, or “volunteers” as they 
are called. In the result we dismiss the 
appeal of Gobind Sharma and Bishnath in 
respect of the lower Oourt’s alternative con- 
viction under s, 366 or s. 498, Indian Penal 
Code. We enhance Gobind Sharma's sen- 
tence from 18 months to two years’ rigorous 
imprisonment, whichis the maximum pro- 
vided under s. 498, Indian Penal Code, 
We do not think that there is any necessi- 
ty to enhance the sentence which has 
been imposed upon Bishnath and we 
accordingly maintain it. We allow the 
Government appeal in respect of the 
acquittal of Jagannath. Weare of opinion 
that he has committed offences under ss. 
366 and 498, Indian Penal Code, but since 
he was charged in the alternative in the 
Court below, we convict him in the alter- 
native under those two sections and we 
sentence him to undergo 18 months’ rigo- 
rous imprisonment. We dismiss the appeals 
of Musammat Sugia, Sattan and Balli. 
We allow the appeal of Bairagi Singh 
and acquit him of the offence with which 
he was charged. His bail bonds are here- 
with cancelled. Gobind Sharma and Bish- 
nath must surrender to their bail. 


D. Order accordingly. 


PATNA HIGH COURT 
Criminal Revision No. 454 of 1936 
September 21, 1936 

RowLanp, J. 

RAMJANK PATWA—Peritroner 
versus 
EMPEROR—Opposits Party 
Bengal Public Gambling Act (II of 1867), s, 11— 
Public place—Hssentials of—Common gaming house 
—Presumption as to persons present— Persons found 
in public | gambling place—Presumption—Person 
found running away from public gambling place— 
Whether supports presumption that he was actually 

gambling. 

A public place of gambling need not be public 
property but if it is private property, the public 
must have access to it; nor is iteufficient that the 
place should be accessible to the public; it must be 
a place to which the public do in fact resort, 
Where the public has no access, the place isnot a 
public place. $ 

[Oase-law discussed.] 

All the persons present insuch an enclosed place 
as acommon gaming house, may naturally be sup- 
posed to be members of the gaming party. But in 
dealing with a public place where the gravamen of 
the offence may be said to be the danger of corrupt- 
ing the morals of the mnocent passer by, the pre- 
sumption regarding anyone found present (unless 
something further is. proved .against him) is that 
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he issuch an innocent passer by. The mere fact 
of running awayis not sufficient to support the 
presumption that the persons who ran away were 
actually gambling. 


Cr. R. from an order of the Sub Divi- 
sional Officer, Patna, dated June 16, 1936. 

Mr. Indu Bhushan Biswas, for the Peti- 
tioner. 

Mr. Gopal Prasad, for the Crown. 

Order.—The petitioner has been convict- 
ed under s. 11, Bengal Public Gam MNE 
Act (BengalAct II, of 1867) and sentence 
toa fine of Rs. 15. Two points are urged 
in revision: first, that the place of the 
alleged gambling was nota public place 
within the meaning of s. 11; and secondly, 
that the prosecution did not prove that the 
petitioner was gambling. 

Section 11 of the Act refers to playing 
for money with instruments of gaming in 
any public market, fair, street, place or 
thoroughfare. The words do not refer to 
every kind of place. It must be a public 
place as was held in Khudi Sheikh v. Em- 
peror (1), and in Emperor v. Hussein Noor 
Mahomed (2). fn those two decisions, in 
considering what was a public place, the 
Courts looked to the context and applied 
the principle of ejusdem generis. The 
Bombay Act is not the same in its word- 
ing as that in Bengal, the words beinga 
“public street, place or thoroughfare” and 
Jenkins, O. J. said that “place” for the 
purpose of this section must be a public 
place of the same general character as a 
publicstreet or thoroughfare. In the Bengal 
Act the words are “in any public market 
fair, street, place or thoroughfare" a some- 
what wider definition; and in the Calcutta 
case cited, it was said the place must be 
of the same character asa public market, 
fair, street or thoroughfare. A similar view 
was taken in Emperor v. Jusub Ally (8). 
Here again it was, of course, the Bombay 
Act which had tobe applied, and in that 
Act the word “place” is also usedin an 
earlier section in connection with house, 
room or officeus meaning a private place 
of that kind. Commenting on the dis- 
tinction between the two senses iniwhich 
the word “place” is used in the different 
sections, Batty, J. discussed the mischief 
aimed at inthe two parts of the Act. In 


the earlier part, he said: i Pe 

“The mischief aimed at is the practice of indi- 
viduals making a profit by providing a spot of 
their own selection known as a place where gambling 
is to be carried on, and making a livelihood by at- 


160W N33. 
ta 30B 348; 3 Or. L J 216; 8 Bom. L R 22, 
(3) 29B 386; 2 Or, LJ 252; 7 Bom, LR 33, 
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tracting people to a place which they would not 
therwise frequent.” : 

On the other hand, in the provision deal- 
ing with gambling in a public place, ‘the 
offence,” he said : 

“ig not that the individual members are making a 
profit at all, but simply that they are carrying 
on their gambling with such publicity that the 
ordinary passer by cannot well avoid seeing it 
and being enticed if his inclinations lie that way 
to join inor follow the bad example openly placed in 
his way.” i 

The meaning of the expression “public 
place” again came before the Calcutta 
High Court in Hari Singh v. Jadu Nandan 
Singh (4) and the Judges referred tothe 
general description of a public place to 
be found in Reg v. Wellard (5). In this 
case Lord Ooleridge, O. J., felt no doubt 
that a place was a public place though 
it was private property when it was shown 
that the public were in the habit of re- 
sorting to tke place, and no one prevented 
them from so resorting toit and Grove, J. 
said that “a public place is one where 
the public go, no matter whether they 
have a right to goor not.” Following this 
Calcutta decision a number of other High 
Courts have referred to Wellard’s case (5) 
and treated it as settling what is a “public 
place”. The Madras High Court did so in 
Emperor v. Govindarajulu (6) and again in 
Emperor v. Musa (7) which followed the 
Calcutta decision in Hari Singh v. Jadu 
Nandan Singh (4). The Allahabad High 
Court in Emperor v. Sukhanandan Singh 
(8) referred to and followed Reg. v. Wellard 
(5). It was said that a place was a public 
place if the public were in the habit of 
resorting to it and noone prevented them 
from so doing, no matter whether they 
have a right to go there or not. 


The Calcutta decision in Hari Singh v. 
Jadu Nandan Singh (4) was approved and 
Reg. v. Wellard (5) applied by the Nagpur 
Judicial Commissioner's Court in Vithu v. 
Emperor, 21 Ind. Oas. 910 (9) and again 
by the Oudh Judicial Commissioner's Court 
In Emperor v. Bashir, 68 Ind. Cas. 613 (10). 
There is thus no difference of opinion 


(4) 31 © 542; 1 Or, L J 349; 8C W N458. 
(5) (1884) 14 QB D 63; 54 LJ MO l4; 51 L T604; 
33 W R 156; 15 CoxO © 559; 49 J P296 
(6) 39 M 886; 30 Ind. Cas. 752; A I R 1916 Mad, 
474; 16 Cr. L J704; 2L W 937; (1915) M W N 841. 
(7) 40 M556; 36 Ind. Cas. 839; A I R1917 Mad, 
124; 18 Or, L J 7; 31 M'L J 285; 1916) M W N 196; 
-4 L W 503. 
(8) 44 A 265; 65 Ind. Oas. 419; A I R 1922 All, 
542: 23 Cr. LJ 67; 20 A L J80. 
(9) 21 Ind Cas. 910; 14 Cr. L J 670;9 N L R 164. 
(10) 88 Ind. Cas 613; AI R 1922 Oudh 275; 23 
Cr L J 581; 260 C 41; 9 O L J 288. 
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whatever on the question of principle and 
the only question is as to the application 
of the principle to the facts of a particular 
case. It is not necessary that the place 
should be public property; but if it is 
private property, the public must have 
access to it; nor is it sufficient that the 
place should be accessible tothe public, 
it must be a place to which the public 
do in fact resort. Where the public had 
not access, a place has been held not to 
be a public place: see Queen-Empress v. 
Sri Lal (11) and Emperor v. Baburam (12). 
In Emperor v. Bashir 68 Ind. Cas. 613 (10) 
an open space of ground near two publie 
roads was held n«t to be a public place 
because the public did not in fact resort 
to it. it was observed in passing that: 

“A private place may be frequented by the public 
and may become a public place for the time it is 
so used.” A 
and this is consistent with Emperor v 
Sukhanandan Singh (8) in which a grove 
which was private property was held to be 
a public place because the public were 
using it without interference on the occasion 
of a mela. I turn to consider the nature 
of the place where gambling in the present 
instence is said to have occurred. It was 
in a bamboo grove which was private 
property. It is 400 yards from the nearest 
public road and 500 yards from the railway 
line. It is bounded on three sides by an 
orchard and on the fourth bya field. It 
is described by the Investigating Officer 
(P. W. No. 4) as a “secluded place”. 
The Courts below have considered jt to 
be a public place because two foot paths 
met near to it. On the principle of the 
decisions which I have cited, one element 
seems to be lacking to constitute this 
place a public place. Being a private 
property the prosecution should have shown 
that it was in a frequented locality and 
not only accessible to. but in fact resorted 
to by the public. I do not think the Act 
was intended to catch conduct like this 
which in substance seems to be gambling 
in private rather than gambling in public. 

The other point taken is that the peti- 
tioner was not proved to have been 
gambling. It is pointed out that the pro- 
visions of the law are different in respect 
of gambling in a common gaming house 
from those in respect of gambling in a 
public place. In the former case there ig 
a penalty imposed on anyone either found 
playing or found present for the purpose 

a AT EG A, 

; . Oas. 202; 
560; 25A L J 575; 28 Or. L J 666. BABAKAN, 
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of gaming and if any gaming or playing 1s 
going on in a common gaming house, there 
is a presumption that any person found 
present was there for the purpose of 
gaming. There is a further presumption 
under s. 6 when any cards or instruments of 
gaming are found in a common gaming 
house that the persons present there were 
present for the purpose of gaming even 
though no play was actually found taking 
place. In a prosecution under s. 11 itis 
otherwise. Mere presence is not an offence 
under this section which penalises “any 
person found playing for money”; secondly, 
“any person setting any birds or animals 
to fight”; thirdly, “any person there present 
aiding and abetting such public fighting of 
birds and animals”. But there is no pro- 
vision to penalise mere presence of any 
person at a public place where gaming 
occurs; nor is there any presumption that 
a person found present has been gambling. 
The observations above cited in Emperor 
v. Jusub Ally (3) as to the mischief at 
which the two parts of the Gambling Act 
were aimed are in point. In the light of 
those observations it is not difficult to 
understand why the Legislature has given 
such different treatment to the matter of 
gaming in a common gaming house and 
that of gambling in a public place. All 
the persons present in such an enclosed 
place as a common gaming house, may 
naturally be supposed to be members of 
the gaming party. But in dealing with 
a public place where the gravamen of the 
offence may be said to be the danger of 
corrupting the morals of the innocent passer 
by, the presumption regarding anyone 
found present (unless something further is 
proved against him) is that he is such an 
innocent passer by. 

In the present case the evidence is that 
the Police raiding party came to the place 
and found eighteen or twenty persons 
gathered there. Of these, seven were 
apprehended there and then, and were 
found by the Magistrate to have been 
actually playing. The rest took to their heels. 
Petitioner Ramjank Patwa also ran. There 
is no evidence that he was playing. Two 
witnesses have identified him as one of 
the persons who were seen running away 
from the place of gambling. ‘The mere 
fact of running away is not sufficient to 
support the presumption which the Courts 
below have made that the persons who ran 
away were actually gambling. In the 
result, the application succeeds on both 
grounds. The Rule is made absolute, the 
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conviction set aside and the petitioner 
acquitted. 
N. Rule made absolute. 


Anco ~ 


MADRAS HIGH COURT 
Letters Patent Appeal No. 88 of 1935 
October 13, 1936 
VaRADAOHARTAR AND HORWILL, Jd. 
RAMANKULANGARE ILLATH 
NARAYAN NAMBI ann OTHERS ~ DEFENDANTS 
~-APPELLANTS 
versus 
PILAVIL ILLATH SANKARAN NAMBI 
AND OTHERS— PLAINTIFFS AND DEFENDANTS 
Nos. 9 anp 10— RESPONDENTS 

Estoppel—Omission to speak out, when creates 
estoppel-—Allowing ex parte decree to be passed— 
Effect of— Both parties under mistaken impression 
—Duty of Court to scrutinise connection between 
representation and course of conduct. 

Where both parties are under a mistaken im- 
pression as to their respective rights if one of the 
parties asks the Court to believe that any conduct 
or omission on the part of the other misled the 
former party into adopting a particular eourse of 
action, it is necessary for the Court to scrutinise 
the connection between the representation and the 
course of conduct alleged to have been persued as 
a result thereof. 

The law relating to estoppel draws a distinction 
between representations and omissione, and omission 
to speak out will furnish a basis for estoppel only 
when circumstances are such as to throw upon u 
party the duty to speak out the truth. 

Where a party allows a decree to be passed ex 
parte against him by omission to defend a suit, it 
is too much to suggest therefrom that a further 
estoppel would also arise against him because 
somebody chooses to puta particular interpretation 
on that omission. 

L. P. A. against the judgment of 
Mr. Justice Wadsworth, dated August 19, 
1936, and passed in S. A. No. 674 of 1931 
preferred to the High Gourt against the 
decree of the Court of the Subordinate 
Judge of Tellicherry in A. S. No. 222 of 
1929, preferred against the decree of the 
Court of the District Munsif of Badagara in 
O. S. No. 82 of 1928. ; 

Mr. K. Kutti Krishna Menon, for the 
Appellants. 

Messrs. B. Sitarama Rao and C. 5, 
Krishnamurthy Ayyer, for the Respondents, 

varadachariar, J.—This is an appeal 
against a judgment of Wadsworth, J. allow- 
ing a second appeal. Some of the points 
raised in the case were decided in the judg 
ment of this Court in C. M. A. No 283 of 1926 
When the case went back to the first Court. 
after that judgment, those Courts did not 
deal with the whole case but only with 
Issues Nos. 4 and 5, a plea of res judicata 
and a plea of estoppel, respectively. 


1937 


The plea of res judicata has been. found 
even by the lower Courts against the 
defendants. It was, however, represented 
before us by Mr. Kutti Krishna Menon on 
behalf of the appellants, that when this 
litigation was pending in appeal before 
the lower Appellate Court, one of his clients 
had obtained a decree against the 2nd 
plaintiff in ejectment in respect of Item 
No. 2. No petition has been filed before 
us to admit in evidence the papers relating 
to that litigation. We are not, therefore, 
in a position to express any opinion as to 
whether anything that happened in that 
litigation will or will not advance the plea 
of res judicata. The appellants may, if so 
advised, take proper steps before the lower 
Court to get the decision referred to admit- 
ted in evidence and then with the permis- 
sion of that Court, raise a plea of res 
judicata if it arises on that decision. 

The plea of estoppel. however, decided by 
both the lower Courts in defendant's favour. 
But on second appeal by the plaintiff 
Wadsworth, J. held that there was no basis 
for the pleaof estoppel. The learned Judge 
based his decision on two grounds: one was 
that the representations relied on in support 
of the plea of estoppel were not represeuta- 
tions on matters of fact but only of parti- 
cular views on questions of law or in respect 
of the construction of a document; the 
other ground was that there was no definite 
allegation and much less any proof that 
the lst defendant was misled by any such 
representations into acting to her prejudice. 
So far as the first point is concerned, there 
is some force in the appellant's argument 
that some of the statements are not strictly 
statements on matters of lawin the sense 
in which that expression is used in con- 
nection with the question of estoppel. The 
statements themselves read like statements 
of fact, though they might have been 
founded onan erroneous view of law. But 
it does not seem to us necessary to pursue 
this point because we argee with the 
learned Judge as to the other reason given 
by him. 

The probabilities are that both parties 
were under a mistaken impression as to 
their respective rights and each acted under 
his or herimpressions. In a case of this 
kind, if one of the parties asks the Court 
to believe that any conduct or omission on 
the part of the other misled the former 
party into adopting a particular course of 
aclion, it is necessary for the Court to 
scrutinise the connection between the re- 
presentation and the course of conduct 
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alleged to have been pursued asa result 
thereof. There isan utter absence of evi- 
dence in this case to satisfy these require- 
ments of the plea of estoppel. ‘The lst 
defendant herself has not gone into the 
box ; and having regard to the occasions 
when and the purpose for which the alleged 
statements are said to have been made, it 
seems to us very doubful if they could 
even be regarded as representations made 
to the lst defendant or intended to be 
acted upon by her. The Courts below were 
certainly not justified in drawing an 
inference of estoppel from the mere omission 
of the 2nd defendant to defend particular 
litigations. The law relating to estoppel 
draws a distinction between respresenta- 
tions and omissions and omission to speak 
out will furnish a basis for estoppel only 
when circumstances are such as to throw 
upon a party the duty to speak out the 
truth. Ifthe 2nd plaintiff had allowed a 
certain decree to be pessed ex parte 
against him by omission to defend a suit, 
it is too much to suggest therefrom that a 
further estoppel also would arise against 
him because somebody chooses to put a 
particular interpretation on that omission. 


The Letters Patent Appeal, therefore; 
fails and is dismissed with costs. 
A. Appeal dismissed, 


rn 


LAHORE HIGH COURT 
Second Civil Appeal No. 2279 of 1934 
November 4, 1935 
Bape AND CURRIE, Jd. 
Musammat HARBANS KAUR AND 
ANCTHER-——DEFENDANTS~—-APPELLANTS 


VETSUS 
NAGINA. SINGH—PLAINTIFF AND OTHERS — 
DEFENDAN TS-—RESPONDENTS 

Custom (Punjab)—Succession—Jats of Jullundur 
District who migrated to Lyallpur District-—Self- 
acquired property of male proprietor dying without 
male lineal descendants—Daughters, if exclude 
collaterals. 

Among Jats of Jullundur Tahsil who migrated 
tothe Lyallpur District, daughters of male pro- 
prietors who die without male lineal descendants 
exclude collaterals from succession to the self- 
acquired property of their father. 

5. C. A. from the decree of the District 


Judge, Lyallpur, dated November 16, 
1934. 
Messrs. R. C. Manchanda and &. C. 


Manchanda, for the Appellants. 
Mr. L. M. Datta, for the Respondenta, 
Currie, J.—The parties to this case are 
Jats of the Jullundur Tahsil of the 
Jullundur District who migrated 
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to the  Lyallpur District. Indar 
Singh had acquired some land at Chak 
No. 113 G. B. He was succeeded by his 
widow, and on her death in 1932 mutation 
was effectedin favour of the daughters of 
Indar Singh. Nagina Singh, a collateral in 
the fourth degree, brought a suit against 
these women in which he impleaded other 
reversioners as defendants. His suit was 
decreed and the appeal by the daughters 
was -dismissed. The learned District 
Judge granted a certificate for second ap- 
peal under s. 41 (3, Punjab Courts Act. 
The sole question for decision in this case 
is whether daughters succeed to property 
left by a sonless proprietor tothe exclu- 
sion of collaterals in respect of non-ances- 
tral property. 

The riwaj-i-am ofthe Jullundur District 
is clearly in favour of the collaterals. 
According tothe answer to question 45-A 
in the Jullundur Tahsil among Jats daugh- 
ters are excluded by collaterals up to and 
including the fifth degree, while the 
answer to question 45-B states that no 
distinction is drawn between ancestral 
and non-ancestral property. The instances 
cited in the riwaj-i-am are not sufficiently 
detailed to afford any assistance. There 
are instances in which daughters were 
allowed to succeed, but there is nothing 
to show whether there were collaterals of 
the fifth degree or not. They are described 
as being “in favour” and from the preface 
itis clear thatthis is to he interpreted 
as “in ‘favour of the custom as stated.” 
Before turning to instances cited in the 
present case certain general arguments 
advanced on behalf of the appellants may 
be considered. It has been argued that 
very little weight should be attached to 
the entry in the riwaj-i-am us the riwaj-i- 
amot the Jullundur District has been 
adversely criticized and has been held to 
be incorrect in certain cases. This argu- 
ment tomy mind carries little weight as 
there are cases in which this riwaj-i am 
has been accepted, e.g. Narain v. Bhag 
Chand (1) and Chhajji v. Bhagat Ram (2). 
A further argument advanced against the 
entry was that it is opposed to the general 
custom of the province. 

Bat thatin itselfisno ground for hold- 
ing that the answer is wrongly recorded 
especially as there are cases in which a 
similar custom excluding daughters even 


(1) 15 L 586; 149 Ind. Oas. 962; A I R 1984 Lah. 
980; 36 P L R 331; 6 RL 767, 

(2) ATR 1934 Lah. 580; 148 Ind. Cas. 862; 15 L 
739; 35 P L R383; 6 R L607, 
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from inheritance of non-ancestral property’ ` 
was upheld in the neighbouring Amritsar 
District. Another general argument advanc- 
ed is that as the appellants are women, the 
onus lies lighter on them as women are 
not present at the time of the attestation 
of the riwaj-i-am. That argument does not 
appeal very strongly to me. There are 
plenty of sonless proprietors who will:be 
ready to put forward the custom to the 
benefit of their daughters and there are 
also the husbands of such women who 
would not hesitate to put forward the 
custom ifit existed. To turn now to the 
instances cited in the present case. Mr. 
Manchanda relied on the first four 
instances cited in the judgment of the 
District Judge. Thefirst of these certainly 
supports the appellants’ case. Musammat 
Attri is stated to have succeeded tothe 
self-acquired property of her father Jowala 
Singh in the Lyallpur District in the pre- 
sence cf collaterals within the fifth degree. 
The collaterals are said to have brought 
asuit which was subsequently withdrawn. 
This instance, rests on oral evidence no 
copies having been produced. The second 
instance cited by the learned District 
Judge which was sub judice at thetime of 
his judgment, is now concluded by the 
decision reported in Narain Singh v. 
Chand Kuer (3) in which the decision went 
in favour of the daughters. This also 
was a case from Lyallpur. The third in- 
stance, alsofrom Jaranwala Tahsil, shows 
that Musammat Kishay Kaur, widow of 
Kartar Singh, gave the land to Musammat 
Prito, her daughter, a minor. Themutation 
Ex. D-9 was sanctioned despite the objec- 
tions of the reversionary heirs, who stated 
that the donor was merely an owner for 
life and had no right to make the gift. 
The Revenue Officer, however, held that the 
property was self acquired and these 
objections must be decided by Civil Courts. 
The exact degree within which the collate- 
rals came is not mentioned. Limitation 
has not yet expired. 

The fourth instance related to Maida 
Singh. He was succeeded by his widow 
Musammat Ralli, who got two-thirds share 
and. his daughter-in-law Musammat Kishen 
Kaur. On the death of Musammat Ralli 
the mutation of the two-thirds share held 
by her was sanctioned in favour of Musam- 
mat Santi, her married daughter, on June 
8, 1932. This would still be liable to be 
contested by the reversioners who do n»t 

(3) AI R 1985 Lah. 607; 156 Ind. Oas. 174; 37 
PLR 220;7R L 874, 
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appear to have appeared before the Re- 
venue Authorities. The other instances 


cited have been shown by the learned 
District Judge to prove nothing and Counsel 
has not attempted to rely on them. In 
addition reference has been made to a case 
repoited in Mahun v. Rali (4), from the 
Jullundur District. But that case proceed- 
ed largely on the fact that certain admis- 
sions had been made in a previous case 
between the parties and is not of great 
value as an instance. Two other cases 
Karim Bakhsh v. Nizam-ud-Din (5) and 
Ghulam Muhammad v. Ralli (6) were also 
referred to, but these relate to Arains and 
in view of the well-known tendency of 
thas endogamous tribe to favour daughters 
are not in my opinion of any weight. A 
number of instances were cited on behalf 
of the plaintiffs. Of these Nos. 1,6 and 11 
were held ta be irrelevant by the learned 
District Judge and no reason has been 
advanced before us for holding to the con- 
trary. 

Asregards the remaining instances, the 
learned Counsel who appeared for the res- 
pondents, was not in a position to state 
on which he relied. I have, however been 
through these instances and find that none 
of them is of any value. Nos.2, 3, 4 and7 
all relate tothe succession to occupancy 
right whichis governed by the Coloniza- 
tion of Government Lands (Punjab) Act, 


1912, .ss. 20 and 21. Section 20 provides ' 


that in the case of an original grantee, 
where there are no sons or no widow, an 
unmarried daughter succeeds until she 
dies or marries or loses her rights under the 
provisions of this Act, and this undoubted- 
ly affects the view taken by Subordinate 
Revenue Officials in deciding the course of 
succession when any male tenant, who is 
not an original tenant, dies,or any female 
tenant dies, marries or re-marries, though 
s. 21 (b) provides that in such cases the 
succession devolves on the person or per- 
sons who would succeed if the tenancy 
were agricultural land acquired by the 
original tenant. The tendency, therefore, 
is for the Revenue Officer to construe the 
Tule as if the daughters’ rights were extin- 
guished on marriage. 

As regards instances actually cited in 
No. 2, there was a dispute between the 
reversioners, but this was settled by mutual 
agreement and the daughter’s name was 

(4)A I R 1935 Lah. 505. 

(5) A I R 1930 Lah. 596; 129 Ind. Cas. 219; Ind. Rul. 
(1931) Lah. 155. 

(6) A I R1831 Lah, 641,134 Ind. Gas. 795;12 I 
412; 32 PLR 929; Ind. Rul, (1931) Lah, 1003. 
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Instance No. 3 
was a case of succession to a widow and it 
is not clear who was the original grantee. 
Instance No. 4 was again a case of a daugh- 
ter's name being struck off on marriage. As 
she held only one-third of the holding it 
would appear probable that the original 
grantee was her grandfather who had two 
other sons besides her father. Instance 
No. 7 was peculiar in that the father of the 
deceased tenant was still alive and it was 
in accordance with his wishes that 
the mutation was effected in favour of his 
grandsons on the marriage of the grand- 
daughter. These instances, therefore, are 
of littleor no valuein the present case. 
In instance No. 5 two brothers owned the 
land jointly and the one who died sonless 
was succeeded by his brother to the ex- 
clusion of married daughters. There is 
nothing to showthat the land was the 
self-acquired property of the deceased. On 
the contrary the fact that he was holding 
jointly with bis brother would point to 
the fact that it had come down to them 
from their father. Instance No. 8 (Ex. P- 
13) relates to ancestral property. In in- 
stance No. 9 there is nothing to show 
whether the property was ancestral or 
self-acquired, and this instance is of no 
real value. In instance No 10 the property 
was apparently ancestral. Instance No. 12 
related to Kambohs of Jullundur who 
Instance 
No. 13 depends solely on oral evidence. 
Thus there are four instances in which 
the daughters have excluded the collaterals 
in respect or the self-acquired property 
of their father. On the other hand, there 
is only one instance dependent solely on 
oral testimony in which the collaterals 
are said to have excluded the daughters. 
This was an instance of the Jullundur Dis- 
trict and rests purely on the evidence of 
D. W. No. 10. It must be remembered that 
these people have left their own district 
and migrated to a canal colony where 
they may have acquired more liberal views 
towards the rights of daughters than those 
held by the more stay-at-home portion of 
the tribe in the Jullundur District. In the 
present case 1 would hold that the daughters 
have discharged the onus that lay upon 
them and shown that in the Lyallpur 
District among Jats, emigrants from the 
Jullundur Disirict, daughters of male pro- 
prietors, who die without male lineal des- 
cendants, exclude collaterals from the 
succession to the  self-acquired pro- 
perty of their fathers. I would, therefore, 


struck off on her marriage. 
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accept the appeal and dismiss the plaint- 
iff's suit with costs throughout. 

Bhide, J.—I agree. 

N. Appeal accepted. 





BOMBAY HIGH COURT. 
Letters Patent Appeal No. 8 of 1936 
November 2, 1936 
BRoomFIBLD AND WassoopEw, JJ. 
CHIMANLAL GANPAT AND ANOTHER — 
— Å PPELLANTS 


versus 
RAJARAM MAGANCHAND OSWAL— 
RESPONDENT. 

Guardians and Wards Act (VIII of 1890), ss. 25, 4 
(5)—Court, if can appoint guardian residiny outside 
its jurisdiction—Court, when can exercise jurisdiction 
under 3. 25. . | 

There is no legal prohibition against the appoint- 
ment of a person as guardian whois not residing 
within the jurisdiction of the Court, though naturally 
the Courts would, as an ordinary rule, be reluctant to 
make such an order. panes 

Held, on facts that in the special circumstances of 
the case the order appointing the applicant as 
guardian of the minor was proper, even though he 
resided outside the Court’sjurisdiction. Bent Prasad 
v. Parwati (3), relied on. Subburathnammal v. 
Seshachala Naidu (1) and Asghar 
Begam (2), dissented from. | ae 

In order to give the Court jurisdiction under s. 25, 
Guardians and Wards Act, the minor must be “ordi- 
narily resident’ within the local limits of the 
jurisdiction of the Court, which is defined in s. 4 (5) 
of the Act. 


Ali v, Amina 


L. P. A. against the decision of Divatia,. 


Juin F. A. No. 196 of 1935. 

Messrs. A. G. Desai and 9. G, Chitale, for 
the Appellants. 

Mr. S. G. Patwardhan, for the Respondent. 

Broomfield, J.— This is an appeal under 
the Letters Patent from a judgment of 
Divatia, J., vonirm'ng an order of the 
District Judge of Poona, by which the 
respondent was appointed guardian of his 
minor niece Lilavati and it was directed 
under s. 25, Guardians and Wards Act, 
that she should be restored to his custody 
from that of the opponents. The respon- 
dent who made the application to the Dis- 
trict Court is the paternal uncle of the 
minor girl. The appellants are the per- 
sons whoopposed that application. Oppo- 
nent No. 1 is the maternal uncle of the girl 
and opponent No.2 is his brother-in-law. 
According to the findings of the lower 
Courts, which have not been seriously 
disputed, the respondent, i.e., the paternal 
uncle, who is a resident of Kolhapur State, 
brought up the minor and maintained both 
her and her mother from the time of her 
father’s death. It appears that the gril 
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now and again visited her other relations 
who residėd in Poona, but for the greater 
part of the time she was with the respon- 
dentin Kolhapur. Itis not disputed that 
he was and is her guardian. In April, 1934, 
she was taken away by the opponents to the 
Poona District. While she was staying with 
them in August, 1934, arrangements were 
made for her marriage to a young man 
who resides at Supa, also in the Poona 
District. The relations of the girl all 
approve of this marriage but the maternal 
u.cle and also opponent No. 2 object to a term 
of the agreement by which the girls guar- 
dian, the paternal uncle, is to receive a sum 
of Rs. 2,000 from tne father of the bride- 
groom, ‘The learned District Judge has 
found that this isin accordance with the 
custom of the community to which the 
parties belong, that thereis nothing unusual 
or Objectionable in it and that the oppon- 
ents are not actualed by any concern for the 
welfare of the minor but are simply trying 
to maintain their personal views about the 
marriage which they have supported by 
perverting the facts. They have apparent- 
ly tried to prevent the payment of the 
money tothe paternal uncle anddeclined to 
allow the girl to return to him when he 
wanted her back. Accrdingly, in January, 
1935, he made the application under 8. 25, 
Guardians and Wards Act, which has given 
rise to this appeal. 

Tae District Judge was of opinion that it 
was for the welfare of the minor that she 
should be restored to the custody of her 
guardian. Divatia, J., evidently agreed with 
him and on that matter of discretion we see 
no reason whatever to interfere with the 
view taken by the lower Oourts. The only 
point of substance in the appeal is whether 
the District Judge, Poona, had jurisdiction 
to appoint the respondent guardian of this 
minor girl and to make the order under 
s. 25 in hisfavour. The question arises by 
reason of the fact that he does not reside 
within the jurisdiction of the District Court 
but in the State of Kolhapur. Mr. A.G. 
Desai, Who appears for the appellants con- 
tends that the Court had no jurisdiction. 
He relies on the following provisions of the 
Guardians and Wards Act. Unders.1 (2), 
the Act extends to the whole of British India. 
Ins. 9(1) it 1s provided that applications 
with respect to the guardianship of the 
person ota minor are to be made to ‘the 
District Court having jurisdiction in the 
place where the minor ordinarily resides. 
In s. 26 it is laid down that a guardian of 
the person appointed or declared by the 
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Court shall not without the leave of the 
Court remove the ward from the limits of its 
jurisdiction, Section 39 provides for the 
removal of a guardian on certain grounds. 
One of the groundson which he may be 
removed is for ceasing to reside within the 
local limits of the jurisdiction ofthe Court. 
Lastly s. 44 provides that a guardian may 
be punished by fine or imprisonment if he 
removes the ward from the limits of the 
jurisdiction of the Court in contravention 
of the provisions of s. 26. Mr. Desai’s ar- 
gument is that it is against the spirit, if not 
actually against the letter, of the Act to 
appoint a person as guardian who is: resi- 
dent outside the jurisdiction or to make an 
order under s. 25 in favour of sucha person. 
In support of this proposition he relies on 
Subbarathnammal v. Seshachalam Naidu (1) 
and Ashgar Ali v. Amina Begom (2). In 
the former case it was held that it is clearly 
ugainst the intention of the Guardians and 
Wards Act that anyone residing outside 
British India should be appointed guardian 
of a minor’s person, as over such a guardian 
the Court could not exercise its proper 
control. 

There is no discussion of the provisions 
of the Actin the judgment. It may be 
mentioned also that in the present case 
the District Judge has required security to 
be furnished witha surety resident in the 
Poona District and thereby the carrying out 
of any orders that the Court might think fit 
to make have been ensured. In Asghar Alt 
v. Amina Begam (2),it was held that the 
Guardians and Wards Act contemplates 
that an applicant should reside within the 
jurisdiction of the Court to which he makes 
the application. Here also no detailed 
reasons are given. The case has been 
referred to and distinguished in a later 
case of the same High Oourt Beni Prasad v. 
Parwati (3), where ithas been held that the 
remarks in this connection in the earlier 
case were obiter dicta and not intended to 
lay down any universal rule, and that 
there is nothing illegal in appointing a 
person resident outside the jurisdiction as 
guardian in & proper case. This is the view 
of the law which has been accepted by 
Divatia, J, He points out that it is no- 
where enacted specifically in the Act that 
no person shall be appointed as a guardian 


(1) 54 M 758; 132 Ind. Oas. 320; A IR 1931 Mad. 
ae 60 ML J 615; 33 L W 619; Ind. Rul. (1931) Mad. 
7 


2. 
(2) 86 A 280; 24 Ind. Cas. 59; AIR 1914 All, 541; 
12 AL J 392. 

(3) A I R 1933 All 780; 147 Ind. Oas. 2i7; (1933) A 
LJ 1333; 56 A 20;6R A 429, 
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who does not reside within the jurisdiction 
of the Court. Section 39 (4) empowers the 
Court toremove a guardian for ceasing to 
reside within the jurisdiction but does not 
say that he must be removed as a matter of 
course. in all proceedings under the Act 
the paramount consideration is the welfare 
of the minor, and if it were to be held that 
in no circumstances could a person residing 
outside the jurisdiction be appointed 
guardian, the Court might be prevented 
from making the appointment which most 
conduced to the minor's welfare. Divatia, J. 
says in this connection: 

“If the law were that only a person living within 
the jurisdiction of the Court could be appointed a 
guardian, then in some cases the consequences may 
be disastrous, as it may permit an unscrupulous 
person to prevent the well-wishers of the minor from 
being appointed guardian, by inducing the minor to 
remove himself and his property from the district in 
which his friends and relatives, most competent to act 
as his guardian, reside”, 


That, according to the learned Judge, is 
precisely what has happened in the pre- 
sent case. We agree with the learned 
Judges below in holding that there is no 
legal prohibition against the appointment 
of a person as guardian whois not resid- 
ing within the jurisdiction of the Court, 
though naturally the Courts would, as an 
ordinary rule, be reluctant to make such 
an order. The same applies to orders 
under s.25. Here we think the special 
circumstances of the case justify the orders 
made by the District Judge. It is to be 
noted of course that in order to give the 
Oourt jurisdiction, the minor must be 
“ordinarily resident’ within the local 
limits of the jurisdiction. That is provid- 
ed, so far as the appointment of a guar- 
dian is concerned, by s. 9 (1), and’ as 
regards s. 25 the word “Court” is mentioned 
there and “Court” is defined ins. 4 (5) as 
the District Court having jurisdiction in the 
place where the ward for the time being 
ordinarily resides. In view of the fact 
already mentioned, that the minor has 
spent the greater part of her short life 
with the respondent in Kolhapur, there 
might have been some difficulty in this 
connection, but since April, 1934, she has ad- 
mittedly been residing with the opponents 
inthe Poona District. At the time the applica- 
tion was made in January, 1935, she had 
already been residing with them for eight 
months. The husband with whom ner 
engagementhas been made is a resident of 
Poona. Ifthe application under s. 25 had 
not been made at all, she would doubtless 
have continued to resideat Poona. Under 
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` these circumstances we think that it can be 
said that she was ordinarily residing within 
the jurisdiction of the District Court of 
Poona atthe material time both for the 
purpose of appointment of a guardian and 
for the purpose of an order under s 25. I 
may say that there appears to have been no 
dispute on this point either in the District 
Court or before Divatia, J., it being 
common ground apparently thatthe minor 
must be taken to be ordinarily resident in 
Poona. We hold, therefore, that the appeal 
fails and must be dismissed with costs. 


D. Appeal dismissed. 





MADRAS HIGH COURT 
- Criminal Revision Case No. 560 of 1936 
Criminal Revision Petition No 514 of 1936 
January 14, 1937 
PaNDRANG Row, J. 
In re SUNDARA MUDALIAR AND OTHERS 
— AccUSED—PETITIONBRS 
Penal Code (XLV of 1860), s. 188-—~Police Act 
(V of 1861), s. 32—0jffences under—-Knowledge of 
order is a necessary ingredient—Distinction between, 
tf exists. A ; , 
Knowledge of the order isa necessary ingredient 
of the offences punishable under s. 188, Penal Code, 
and s. 32, Police Act. There is no foundation 
for a distinction between s. 188, Penal Code, 
and s. 32 of the Police Act so far as the ele- 
ment of knowledge as an essential ingredient of 
the offence is concerned. Debendra Nath Mondal v. 
Emperor (1) and Ramdas Singh v. Emperor (2), relied 


on. 

Or. R.P, under ss. 435 and 439 of the Cri- 
minal Procedure Coda 1893, praying the 
High Court to revise the judgment of the 
Court of the Joint Magistrate, of Ramnad in 
C. A. No. 8 of 1936, preferred against the 
judgment cf the Court of the Sub Magistrate 
of Mudukulathur in C. C. No. 689 of 1935. 

Messrs. K. S. Jayarama Iyer and G. 
Gopalaswami, for the Petitioners. 

The Public Prosecutor, for the Crown. 

Order.—The petitioners, eight in number, 
were charged and convicted by the 2nd 
Class Magistrate, Mudukalathur, of an 
offence punishable under the 2nd part of 
s. 188, Indian Penal Code. The cuse aguinst 
them was that they took part in a procession 
in Abiraman village on August 9, 1935, at 
9-45 p. m. without taking a license as requir- 
ed by an order promulgated by the Dis- 
{rict Superintendent of Police, Ramnad, 
under s. 30 (2) of the Indian Police Act 
early in May 1935, The main defence of 
the petitioners was that they had no know- 
ledge of this order of the District Superin- 
tendent of Police and they examined a 
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number of defence witnesses to the effect 
that they also—the defence witnesses—had 
no knowledge of the order. The trying 
Magistrate did not, however, definitely find 
whether the petitioners had or had not 
knowledge of the erder in question, but 
merely remarked that the defence witnesses 
were interested. In appeal, the Joint 
Magistrate of Ramnad was of opinion that 
the only point for him to decide was whe- 
ther the accused had knowledge of the 
order. He was of opinion that mere proof 
of publication of the order by tom-tom is 
not sufficient to lead tothe inference that 
the accused had knowledge of the order so 
far as the charge under s. 188 (2) Indian 
Penal Code, was concerned. He thought, 
however, that such knowledge was not 
required to be proved in respect of an 
offence punishable under s. 32 of the Indian 
Police Act. In other words, he drew a 
distinction between s. 188, Indian Penal 
Code ands. 32 of the Indian Police Act, 
so far asthe element of knowledge as an ` 
essential ingredient of the offence is con- 
cerned. There is really no foundation for 
this distinction, as will be seen from the 
decision of the Calcutta High Court in 
Debendra Nath Mandal v. Emperor (1). It 
is seen from ihis decision as well as from 
another decision of the Calcutta High 
Court, Ramdas Singh v. Emperor (2), that 
knowledge of the order is a necessary 
ingredient of both offences, namely, the 
offence punishable under s. 188, Indian 
Penal Code, and s. 32, Indian Police Act. 
It must, therefore, be said that the 
modification ordered by the Joint Magis- 
trate of the conviction under s. 188, Indian 
Penal Code, into one under s. 32 of 
the Indian Police Act cannot be sup- 
ported in law. There being no clear find- 
ing that any of the petitioners the 
accused in the case, had knowledge of the 
order, the disobedience of which is charged 
against them, their convictions cannot be 
sustained. They are accordingly set aside 
and the sentences imposed upon them are 
als) set aside and they are acquitted of 
the offences charged against them. The 
fines, if paid, must be refunded.to them. 
A. Order accordingly. 


(1) 58 © 879; 183 Ind. Cas, 192; 35 O W N 187; 
Ind. Rul. (1931) Cal. 656; A I R 1932 Cal. 286; 32 
Or. LJ 1005, 

(2) 54 C 152; 99 Ind, Cas, 36; 44 C L J 250;A IR 
1927 Cal. 28; 28 Cr. L J 4. ` 
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CALCUTTA HIGH COURT 
Civil Rule No. 1375 of 1935 
February 7, 1936 

_ R.C. Mirrse, J. 

Maharaja SASHI KANTA ACHARJYA 
BAHADI:R—P ainrirs—PuTITIoNER 
VETSUS 
NASIRABAD LOAN OFFIOE Co., Lro. 
AND OTUERS—DEFENDANTS —OPPOSITE 

> Parries 

Civil Procedure Code (Act V of 1908), ss. 115, 9— 

ppeal open—High Court, if will interfere in revision 
—8.,9, scope of—Court’s right —Relief how tobe sought 
— Bengal Tenancy Act (VIII of 1885), s. 26-H— 
Right of landlord to recover transfer fee—Civil 
suit—Maintainability. 

The, revisional power under s. 115, Civil Procedure 
Code, is a bar only when an appeal lies to the High 
Court. Thefact thatan appeal lay to the lower Ap- 
pellate Court will not take away the powers of the 
High Court to revise the order of the Munsif. The 
language of s. 115 is that the High Court may call 
for the record of any case which has been decided 
by any Court subordinate to such High Court in 
which no appeal lies thereto, 

A Civil Oourt must entertain a suit of a civil 
nature unless the jurisdiction of the Court is either 
expressly or impliedly barred. Unless the juris- 
diction of a Civil Court is taken away altogether, 
or for enforcement of a right, another method is 
provided for, namely, by means of a petition, a suit 
will be the proper remedy to get relief in respect 
of a civil right. 

There is no indication in the Bengal Tenancy 
Act anywhere whether the remedy is to be sought 
by means of a suit or by means of an application. 
lf the landlord is not paid his legitimate dues he 
has the Tight to seek the Court's assistance to 
recover it by civil suit. Sukh Chand Haldar v. 
Jajneswar Mandai (3), dissented from. 

[Case-law referred to.] 

C. R. from an order of the Munsif, First 
Sadar, Mymensingh, dated August 8, 

_Mr. Nagendra Nath Bose, for the Peti- 
tioner. 

Mr. Annada Charan Karkoon, for the 
Opposite Parties. 

Order.—This Rule has been obtained 
by the landlord whose suit to recover the 
balance of the transfer fee due to him 
under the provisions of s. 26-E, Bengal 
Tenancy Act, has been dismissed by the 
learned Munsif at Mymensingh on the 
ground that no suit lay. Tae position is 
this: Opposite party No.1. The Nasirabad 
Loan Otice, Co., Ltd. obtained a mortgage 
decree against opposite parties Nos. 2 and 3. 
In execution of that decree the mortgaged 
property was sold, bub the mortgage de- 
cree not being fully satistied, opposite party 
No. 1 obtained a decree for the balance 
under the provisions of O. XXXIV r. 6, 
Civil Procedure Code. In execution of this 
decree they put up the holding which is 
the subject-matter of controversy, to sale. 
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In the sale proclamation the holding was 
described as an ordinary occupaucy hold- 
ing. At the sale held by the Court oppo- 
site party No. 1 purchased the holding 
for Rs. 325 and deposited a sum of Rs. 65 
in the executing Court, the sum being 20 
per cent. of the purchase price. The sale 
was confirmed. The rent of this holding 
is Rs. 57-13-9 and therefore under the 
provisions of s. 26-E the landlord is en- 
titled to either five times the annual rent 
or 20 per cent. of the purchase price which- 
ever sum is greater. Five times the 
annual rent is Rs. 289-4-9 and therefore 
in accordance with the terms of that sec- 
tion the landlord is entitled to that sum 
in any case and not Rs, 65. The landlord 
accordingly instituted a suit to recover the 
balance of the money. The learned Munsif 
has held that the value of the holding is 
Rs. 1,800 and on that basis the dues of the 
landlord will be Rs. 300 Mr. Bose who ap- 
pears forthe landlord says that his client 
will be satistied ifhe is given a decree on 
the basis that he is entitled to five times 
the annual rent. In this Rule he prays 
for a decree for Rs. 224-4-9. 

The question in this Rule therefore is 
whether the learned Munsif was right in 
holding that no suit lay, but the proper 
remedy was by means of an application. 
In support of his view the learned Munsif 
relies upon two decisions of this Court in 
Srinath Bose v. Debendra Nath Barari (1) 
and Aghore Chandra v. Rajnandini Debi 
(2). 1 shall indicate hereafter that the 
two aforesaid decisions have no bearing on 
the present question. In support of the 
Munsif’s view Mr. Karkoon has relied upon 
two cases of this Court, namely, the case 
in Sukh Chand Haldar v. Jajneswar Man- 
dal (3), and an unreported decision of a 
Division Bench in Civil Rule No. 1548 of 
1931, decided on April 4, 1935, Padma 
Lochan v. Barada Kanta, I shall deal 
with the question on the merits later 
on but ilis necessary first of all to decide 
a preliminary objection which has been 
raised by Mr. Karkoon. The suit was insutut- 
edin the Court of the Munsif at Mymen- 
singh in his ordinary tile. Tne Munsif 
had no powers under Small Cause Courts 
Act to try suits of the value of tnis suit. 
The decree which he passed was a decree 
against which an appeal could nave been 

(1) 36 O W N 647; lil Ind. Cas. 627; A L R 1933 
Gal, 24; Ind. Rul. (1933) Cal 159 (1). 

(2) 36 C W N 921; IL Ind. Cas. 312; A I R 1933 
Cal. 283; 60 O 2&9; Ind. Rul. (1933) Oal. 185. 

(3) 85 O WN 974, 135 Ind. Cas, 872; A I R 1932 
Cal, 185; Ind. Rul, (1932) Cal, 168, 
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preferred by the petiticner to the lower 
Appellate Court. Instead of filing an ap- 
peal, an application has heen moved in 
this Court under s. 115, Civil Procedure 
Code. ‘There cannot be any doubt that 
_this case falls within the provisions of 
`s. 115, el. (c;if not under cel. (b) of s. 115, 
because the Munsif by an erroneous ce- 
cision on a point uf law has refused to 
exercise jurisdiction which is vested in 
law. This is the principle which has been 
laid down by Rankin, J., ashe then was 
in Hindleyv. Joy Narayan Marwari (4). 

The question, therefore, is whether this 
Court can exercise its revisional jurisdic- 
tion in these circumstances. In my judg- 
ment the revisional power under s. 115 is 
a bar only when an appeal lies to this 
Court. The fact thet an appeal lay tothe 
lower Appellate Court will not take away 
the powers of this Court torevise the order 
of the Munsif. The language of s.115 is 
that the High Court may call for the re- 
cord of any case which has been decided 
by any Court subordinate to such High 
Court in which no appeal lies thereto. I 
accordingly overrule the preliminary ob- 
jection onthe view which I have indicated 
_ above, which is supported not only by the 
decisions of this High Court but also of 
the other High Courts to which itis not 
necessary to refer in detail. 

Regarding the merits of the case the 
principle is clear. A Civil Court must en- 
tertain a suit of a civil nature unless the 
jurisdiction of the Court is either expressly 
or impliedly barred. ‘his is the provision 
of s.8, Civil Procedure Gode, which indi- 
cates that for the purpose of enforcing a 
civil right the normal and the ordinary 
method is by instituting a suit. The juris- 
diction ofthe Court conferred by s. 9 may 
be taken away either expressly or im- 
pliedly altogether by taking away the 
remedy, or the legislature may prevent 
institution of a suit to enforce a civil right 
by prescribing another mode of obtaining 
assistance of a Court as for instance by an 
application. But unless the jurisdiction of 
a Civil Court is taken away altogether, or 
for enforcement of a right, another method 
is provided for, namely, by means of a 
petition a suit will be the proper remedy 
to get relief in respect ot a civil right. 
This in my view is the principle from 
which the question ought to be approached 
and in the light of these principles. I shall 
examine the cases which have been refer- 


(4) 46 O 962; AIR 1920 Cal 305; 54 Ind. Cas, 
439; 24 O WN 288, 
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red toin the Munsif's judgment as als 
the two cases which: have been 
referred to by Mr. Karkoon. The case 
referred toin Srinath Bose v. Debendn 
Nath Barari 1), and Aghore Chandra v 
Rajnandini Dibi (2), relate to proceeding: 
coming within the provisions of s. 36-J 
Bengal Tenancy Act. That section deal, 
witu only three classes of cases, namely, 
whers an occupancy holding is sold on the 
footing: (a) Thatit isa permanent tenure 
(b) that itis raiyati ata fixed rate or (c, 
that it is alakhiraj. In these cases the 
landlord is expressly given the right to in 
stitute proceedings to recover the balance 
that will be due to him-as landlord’s trans» 
fer fee. The position in the above twe 
cases in Srinath Bose v. Debendra Nath 
Barari (1), and Aghore Cdandra v. Raj- 
nandini Debi (2), was that although the 
holding was an ordinary occupancy hoiding 
the transfer was made on the footing and 
with. the false description that it was either 
a permanent tenure or a raiyati at a fixed 
rate. The landlord made an application to 
recover the balance but the transferee’s 
reply was that the remedy wasin a suit. 
Section 26-J does not say that the right is to 
be enforced by a suit or by an application, 
but s. 188 says that anapplication has to 
be made for enforcing the right given 
under s. 26-J. Therefore in those cases 
which come under s. 26-3, it can be said 
with a good amount of reasoning that the 
legislature by providing for an application 
for enforcement of that right has taken 
away the right to enforce it by a suit. 

With regard to the case that I have 
before me, there is uo indication in the 
Bengal ‘Tenancy Act any where whether 
the remedy is to be sought by means ofa 
suit or by means of an application. Mr. 
Karkoon says that where an ordinary 
occupancy holding is transferred but the 
transier fee deposited is less than what is 
mentioned in ss. 2u-O and z6-E, the landlord 
is without a remedy to recover the money. 
He says thathe cannot recover money in 
any Civil Court and he cites by way of 
analogy the case in Sukh Chand Haldar v. 
Jajneswar Mandal (3). That wasa case in 
which the proper fee due to the landlord 
under s. 48-H had not been deposited and 
a suit was instituted to recover the legi- 
timate dues of the landlord. This Court 
held that the landlord had no right to 
recover the same, and that all he can say 
is that the sub-lease was not binding cn 
him. This is a judgment of a Judge 
sitting singly, and this decision accord- 
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ingly is not binding on me. I cannot 
accept that view. If the landlord is not 
paid his legitimate dues, certainly he has 
aright to seek assistance of the Court to 
recover. Ubijus ibi remedium is a well 
settled principle of law. The question 
then is whatis the proper form of proce- 
dure to enforce the right which is in con- 
troversy in this case. Inasmuch as the 
legislature has not indicated, either 
expressly or by necessary implication, that 
right of the landlord is to be enforced by an 
application, the power of the Court to 
entertain a suit under the provisions of s. 9 
In my judgment remains unaffected. 1n this 
view of the matter, I do hold that the proper 
remedy is a suit. 

So far as the decision in Civil Rule No. 
1598 of 1934 is concerned, the matter 
ig not decided there in ‘a binding way. 
There was a gift of an occupancy holding on 
the footing that it was an ordinary oc- 
cupancy holding, but the recital was that 
the donees were related to the donor by 
blood within three degrees and the 
landlord's fee was not, therefore, paid. 
The landlord filed an application andsaid 
that the recital was false and he success- 
fully established his case andthe Court 
decreed landlord's fee. The donees moved 
this Court and it was contended that an 
application would not lie and the remedy of 
the landlord was a suit The learned 
Judges of this Court said that they were 
doubtful as tə what would be the proper 
form of procedure. Then they said that 
there was no merit in therule atali and 
discharged the rule on that ground, 
although in one passage of the judgment 
they indicated that they were rather in- 
clined to think that an application would 
be the proper form of procedure. Having 
regard to the form of that judgment I think 
that the matter has not been decided in a 
binding way. I accordingly set aside the 
judgment of the learned Munsif andin lieu 
thereof pass a decree in favour of the peti- 
tioner before me to the extent of Rs. 224 4-9, 
As this_case,is a case of first impression and 
the procedure is settled by me for the 


first time, I make no order for costs of this 
Rule, 


N. Order accordingly. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 132/20 of 1936 
February 1, 1937 
MIDDLETON, J. C. AND 
Mir AHMAD, A.J. C. 

Musammat SOBHADRAN DEVI— 
DeranpANT—APPELLANT 
VEVSUS 
RAHIM BAKHSH AND sNoTHER— 
PLAINTIFFS AND ANOTHER—JUDGMENT: DEBTOR 
— RESPONDENTS . 

Specific Relief Act (I of 1877), s. 42—Mortgage suit 
and absolute decree for sale of property—Suit for 
declaration of ownership by vendee who had purchased 
property long before execution of mortgage—No 
consequentiat relief for cancellation of decree—Sutt, 
maintainability of. 

Ina mortgage suit an absolute decres was passed 
and the property was ordered to be sold. Ina suitfor 
declararion of their ownership by the plaintiff who 
had purchased the mortgaged property long before 
the execution of the mortgage, the defendant pleaded 
that the suit did not lie without a prayer for con- 
sequential relief for cancellation of the deeree and 
without a court-fee on such prayer : 

Heid, that the plaintiffs seeked no relief for the 
judgment-debtor in whom they werenot interested; 
they werenot parties to the mortgage-decree and 
were not bound by it nor interested in it except in so 
far asit constituted a threat of invasion of their owner- 
ship rights. They thus had no locus standi on 
which to sus for cancellation o£ the decrees and that 
theretore a mere declaratory suit without the con- 
sequentialrelief was maintainable. Ata Muhammad 
Khan v. Rahmat Ullah (5), relied on. Kalu Ramv. 
Babu Lal (1), Sri Krishen Das v, Sat Narain(2) 
and Pandharinath Krishna v, Maroti Ganesh (4), 
distinguished, 

O. A. from an order of the 2nd Addi- 
tional Judge, Peshawar, dated April 23, 
1936. 

Mr. Wazir Chand, for the Appellant. 

Messrs. Saaduddin Khan, K. B., and Gur 
Lal, for the Respondents. 

Middleton, J. C—Karam Chand, in a 
suit against Muhammad Umar, obtained a 
preliminary mortgage decree against a 
house on June 15, 1932: on May 27, 1934, 
his widow, Musammat Sobhadran Devi, 
applied for a final decree and accompanied 
her application with a second application 
for execution thereof; the trial Court in a 
single order, dated June 1, 1934, granted 
an absolute decree and also directed the 
sale of the house in execution. Rahim 
Bakhsh and Karim Bakhsh entered an 
objection to this sale alleging tbat the 
house had been purchased by their father 
in an auction sale in 1902 long before the 
mortgage: their objection was dismissed 
aud they have brought the present suit 
for a declaration ot ownership. Their 
plaint was badly drafted and contajned an 
erroneous allegation that the house haa 
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been attached and should þe released. 
Musammat Sobbadran Devi, defendant, 
pleaded that tke suit did nct lie without 
a prayer for consequential relief and with- 
out a court-fee on such prayer; she also 
contested the plaintiffs’ allegation of owner- 
ship. The trial Court held that as objec- 
tions had been dismissed in the execution 
Court, a suit for a mere declaration would 
lis and that it was correctly stamped 
with a court-fee of Rs. 10; it further 
held that plaintiffs had succeeded in proving 
their title and granted them u declaration 
of ownership, stating that the house was 
not “open to attachment in the execution 
proceedings. 

lt may be. noted that after the evidence 
of both parties had been closed, Musam- 
mat Sobhadran Devi produced a mortgage 
deed purporting to have been executed by 
both Muhammad Umar and the father of 
the plaintiffs; the trial Court did not permit 
proof of this deed and considered it irrele- 
vant, 
the suit was one under O. XXI, r. 63 and 
that the plaint was correctly stamped; two 
new points were rejected as they had 
never been raised in the trial Court; 
namely that the decree-holder was a mort- 
gagee in good faith and that ths house in 
sult was not the same as the house which 
formed the subject-matter of the mortgage 
decree. Musammat Sobhadran Devi now 
comes up in further appeal. Counsel for 
both parties agree that as the house was 
the subject of a mortgage decree and was 
never attached in execution, there was no 
objection the rejection of which would give 
rise to a suit under O. XXI, r. 63, Civil 
Procedure Code and that the present suit 
for a declaration is one under s. 42, Specific 
Relief Act. Counsel for appellant urges 
that the suit was brought under O. XXI, 
r. 63 and did not lie; we cannot agree: 
the plaint is one for a declaration of 
ownership and contains no reference to 
O. XXI, r. 63, and itis unnecessary for a 
plaintiff to cite the law under which he 
claims a relief. The only suggestion in the 
plaint giving colour to Counsel’s argument 
is the orroneous mention of an attachment. 
Counsel next argues that the contention 
in the plaint, that the attachment should 
be released, is a prayer for consequential 
relief on which court-fee should be paid; 
here again we cannot agree as there had 
been in fact no attachment and hence there 
would be no release from attachment. 

The next poiat raised is that under s. 42 
Specific Relief Act, the plaintiff was bound 
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to claim a consequential relief, namely 
the cancellation of the mortgage deeree. 
lt has been held in Kalu Ram v. Babu 
Lal (|) and Sri Kishan Das v. Sat Narain 
(2) that when a party to a mortgage 
decree sues to have the decree set aside, 
he must pay court-fees under cl. iv (c) 
s. 7, Court Fees Act. This Court has held 
in acase reported as Ram Nath v. Jagan 
Nath (3) that in such a case the suit 
cannot be disguised as a mere declaratory 
suit and that the court-fee must be paid 
on the amount of the decree which the 
plaintiff seeks to avoid. In all these cases, 
however, the plaintiff was a party to the 
decree and they are therefore differentiated 
from that now before us. In Pandhari- 
nath Krishna v. Maroti Ganesh (4) the 
plaintiff was not a party to the decree 
which he wished to avoid, but he prayed 
that it had been obtained by fraud and 
should be declared non-effective as against 
the judgment-debtor: he thus sought a relief 
on behalf of the judgment-debtor and it was 
held that he should pay court-fee thereon. 
In the present case the plaintiffs seek no 
relief for the judgment-debtor in whom 
interested; they were not 
parties to the mortgage decree and are 
not bound by it nor interested in it except 
in so far as it constitutes a threat of 
invasion of their ownership rights. They 
thus have no local standi on which to sue 
for cancellation of the decree and we can- 
not agree with Counsel that they should 
have sued for such cancellation. This 
precise point came before a Divisional 
Bench of the Lahore High Court in a case 
reported as Ata Muhammad Khan v. Rah- 
mat Ullah (5) in which the learned Chief 
Justice remarked : 

“There can be no doubt that the plaintiffs, who 
were not parties to the mortgage decree, are not 
bound by it; and it is not necessary for them to 
bring a suit to get that decree seb aside. They 
are adversely affected only when the property, to 
which they lay their claim, is sold under the 
decree. The ile of law is firmly established that, 
whee a property is directed to be sold under a 
mortgage decree, the person who claims the property 
is entitled to bring a suit for a declaration that 
it belongs to him and should not be sold.” 

With that proposition of law we are in 
full agreement. We hold that the present 
suit for a mere declaration does lie and 


(1) ATR 1932 All, 485;139 Ind, Cas. 32; (1932)A L 
J 684; 54 A 612; Ind. Rul. (1932) All, 512, 

(2) ‘A TR 193% Lah. 139; 135 Ind. Cas, 499; 32P L R 
729: 13 Lah, 391; Ind. Rul. (1932) Lah, 99. 

(3) 23 R 7; ALR 1934 Pesh. 109, 
eae AIR 1933 Nag. 214; 145 Ind. Cas, 706; 6R 


40. 
(5) AIR 1929 Lah, 760; 116 Ind, Qas, 882, 
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that the court-fee paid is sufficient. Lastly 
it is urged that the findings of the trial 
Court upon fact were incorrect, and that 
the house in suit does not belong to the 
plaintiffs. The lower Appellate Court has 
very clearly noted the only three points 
which were contested before it in argu- 
ments and this was not one of them. We 
are, therefore, not prepared to question 
the findings of fact in further appeal. 
The result is thet the present appeal is 
dismissed with costs. 


D. Appeal dismissed. 
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Tort—Defamation — Innuendo — Words must be 
susceptible of meaning sought to be put upon them— 
Words must be taken in natural sense—Newspaper— 
Publisher, if can escape liability on ground that libel 
was made hy other person and that he did not know 
what was published—Damages—Libel by many news- 
papers—Suit against all—Platnttff, if can get damages 
more than once, 

The words from which an innuendo is to be ex- 
tracted must be fairly susceptible of the meaning 

. PANE to be put upon them by the innuendo, [p. 855, 
col. 1. 

It is unreasonable that, when there are a number 
of good interpretations, the only bad one should be 
seized upon to give defamatory sense to the docu- 
ment ; the words must be taken in their natural 
sense, Stubbs, Ltd. v. Russell (1) and Capital & 
Counties Bank v. Henry (3), relied on. 

Defamation arises out of the act of publishing 
matter defamatory of the plaintiff in the sense that it 
tends to bringhim into hutred, ridicule or contempt 
and, while it may have some bearing upon the 
question of damage, the state of mind or of credulity 
of the newspaper which publishes a defamatory sbate- 
ment, whether its own or someone else's is immater- 
ial. A newspaper is in no different position from an 
individual and it cannot give currency toa defama- 
tory statement and escape upon the ground itself 
that, it snowed that it did not believe that which it 
had published. That may have some bearing on the 
question of damages but not upon the question of 
liability. De Crespigny v. Wellesly (4), relied on. 
[p. 857, col 1} 

There is much of justice, equity and good conscience 
jnthe principle that no man shall be compensated 
twice or more times over for the sams injury and that 
a newspaper libel should not be exploited to the 
profitof the person libelled. The plaintiff has his 
choice of remedy and may take it, for his compensa- 
tion, where he will. 

Mr. Foucan, for the Plaintiff. 

Messrs. Paget and Robertson, for Defend- 
ants Nos. 1, 4 and 5. 


Judgment—In this suit the plaintiff 
complains of a libel upon him by the 


H. K. HALES v. T, SMILBS (RANG) 


853 


proprietors of the well-known Burma news- 
paper, the “Rangoon Gazette . The plaint- 
iff atthe material time represented Hanley 
in Staffordshire in the House of Com- 
mons. He was also the proprietor of a 
business under the name of “Hales Bro- 
thers”, which traded as manufacturers 
agents for, and exporters of British goods 
in India, Burma, Ceylon and the Malay 
States. I understand that the principal 
lines in which this business dealt, at any 
rate in Burma, were cycle and motor 
cycle parts and accessories. The business 
had been established some twenty years 
ago. In February 1934 the plaintiff, while 
in Calcutta, where I understand the 
principal office of Hales Brothers in the 
East has, launched a complaint against, 
and prosecuted his former Calcutta mana- 
ger, one G. D. Williams for “cheating 
as a servant” under s. 408, Indian Penal 
Code, the sum involved being Rs. 250. The 
case came before the Chief Presidency 
Magistrate, Calcutta, who in due course 
not only dismissed it but also classified 
the charge as “false” and ‘malicious | in 
language which the High Court at Fort 
William subsequently thought to be some- 
what intemperate. ; 

This was followed immediately bya suc- 
cessful application on the part of Mr. 
Williams to the same Magistrate for an 
order under s. 195 (1) (a) Criminal Pro- 
cedure Code, preferring a complaint 
against Mr. Hales under s. 211, Indian 
Penal Code. These proceedings attracted 
some public attention in Calcutta. In 
June 1931 Mr. Hales appealed to the Cal- 
cutta High Court. That Court, on June 21, 
1934, while not disturbing the acquittal of 
Mr. Williams, nevertheless set aside the 
order of the Chief Presidency Magistrate 
preferring the complaint under s. 211, 
indian Penal Oode, against Mr. Williams 
and, in so doing, the learned Judges who 
dealt with the appeal indicated very plain- 
ly that in their view the Chief Presidency 
Magistrate had gone a good deal too far 
both in his conclusions and in the langu- 
age he had employed. 

A. brief report of the proceedings in, and 
of the judgment of the Ca'cutta High Court 
appeared in the ‘Rangoon Gazette” on 
June 20 and 21, 1934. These reports were 
short and accurate. On July 24, 1934, ques- 
tions were asked in the House of Com- 
mons in London with a view to obtaining 
an inquiry into the conduct of the Chief 
Presidency Magistrate and the fact of 
these questions being asked was reported 
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in the ‘Rangoon Gazette” on July 26, 1934. 
Meanwhile, Mr. Williams had on July 14, 
1934, addressed a letter to the Viceroy. It 
was a long and stupid letter, and the 
burden of it was that he disagreed with 
the decision of the Calcutta High Court. 
In the course of it he permitted himself to 
observe that: 

‘Should this man (meaning Mr. Hales) ‘because 
of his wealth and position as a Member of Parlia- 
ment be allowed to go unpunished for the offence he 
committed, other honest and loyal citizens will 
suffer at his hands as I have suffered’." 

He asked the Viceroy to casue “a fur- 
ther inquiry to be made” and added: 

_ “In order that this might be done, 1 am will- 
ing to stand my trial again if that be necessary.” 

In conclusion he was good enough to say: 
. “I have always held a high opinion of British 
justice and have scoffed at the people who told 
me that it was madness to attempt to fight money 
and position in a Court of Law, but now I realize 
the truth of their assertions through my own bitter 
experience for undoubtedly the money and posi- 
tion of Mr, Hales has enabled him to escape 
juatice,” 

I have related these facts because they 
are necessary for the purpose of under- 
standing what follows. I point out, how- 
ever, at this stage that, however improper 
the reflections upon the Calcutta High 
Court contained in Mr. William’s letter 
to the Viceroy may be, | am not concern- 
ed with them now except as a matter of 
history. On July 31, 1934, there appeared 
in the London “Daily Hearld” and in several 
other London newspapers a paragraph re- 
lating to Mr. Williams’s letter to the 
Viceroy which (except as to its heading) 
is identical with the paragraph in the 
“Rangoon Gazette” which is complained of 
and which I will now proceed to set out. On 
August 30, 1934, the following appeared in 
the “Rangoon Gazette”: 

FULL INQUIRY DEMANDED 
Viceroy of India Petitioned by Mr. Williams. 

“London: The Viceroy of India has been peti- 
tioned in connection with the case in which Mr. 
H. K. Hales, m. pv, for Hanley, was prosecuted 
on a charge of bringing a malicious and also (seen 
to be ‘fulse’) charge of misappropriation against a 
former employes named Williams. An order by 
the Chief Presidency Magistrate last March sanc- 
tioned the prosecution, but his decision was set 
aside by the Calcutta High Court. Mr Williams 
hag now petitioned the Viceroy demanding a full 
inquiry into the decision of the Appellate Court on 
the alleged grounds that Mr. Hales is going un- 
punished “because of his wealth and position as 
an M. P." Mr. William offers to stand new trial 
in order to demonstrate the untruthfulness of the 
common declaration in India that ‘it 1s madness to 
attempt to fight money and position in a Oourt 
of law”. f > 

That is what is complained of by the 
plaintiff in this suit as being defamatory 
of nim and, in particular, he complains of 
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the two concluding paragraphs read with 
the headline “Full Inquiry Demanded.” 
Referring, fora moment, to the ‘pleadings 
the plaintiff by para, 3 pleads the article 
in question and by para.4 of his plaint 
pleads an innuendo that the defendants. 

“meant and were understood to mean that the plaint- 
iff was guilty of the offence of bringing a mali- 
cious and false charge of misappropriation against 
the said Williams and had utilized his, the pleint- 
iffs’ money and position in order to secure an ac- 
quittal and/or stifle a prosecution for the said 
offence and/or to prevent the course of justice.” 

As I shall point out presently, the defend- 
ants, upon being requested to do so by 
the plaintiff, at once and long before this 
suit was begun, published a very ample 
apology in the very terms dictated by the 
plaintiff. Though para. 3 of the defend- 
ants’ written statement is not artistically 
drafted, I am quite satisfied that it means 
and has been fully understood by the 
plaintiff to mean, no more than that the 
defendants assert that the article com- 
plained of is true in the sense only that 
the letter to the Viceroy of July 14, 
1934, did in fact contain the statements 
attributed to it and not in the sense that 
those statements are themselves justified. 
Mr. Hales has quite clearly understood 
that as his Advocate’s conduct of this case 
shows and I have not though it necessary 
to allow an amendment of the written 
statement to make clear that which is, I 
think, already plain to the plaintiff. Issues 
were framed inthis suit at an early stage; 
but they require, I think, some expansion. 
The first questions which, in my View, 
fall for determination are these: (1) 
Whether the statement complained of is 
capable of bearing a meaning defamatory 
of the plaintif. That is a matter of law 
and is for me to determine asa Judge: (2) 
Whether, in all the surrounding circum- 
stances of this case, the statement comp- 
plained of does carry an innuendo 
defamatory of the plaintiff as set out in 
para.4of the plaint. That is a matter of 
fact and is for me to determine asa jury. 
It is important to observe that there are 
two innuendoes pleaded. The first is that 
the plaintiff prosecuted Mr. Williams 
before the Chief Presidency Magistrate of 
Oatcutta “maliciously and falsely’. The 
second is that he secured a favourable 
decision from the Calcutta High Court “by 
the use of his money and position”. I will 
deal with the second of these first. In my 
judgment the words complained of are 
neither capable in law of bearing nor, if 
they were, do they in fact bear the 
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second meaning attributed to them. The 
words from which an innuendo is to be 
wextracted must be fairly susceptible of the 
«meaning sought to be put upon them by 
the innuendo. I adopt the test applied by 
Lord Shaw of Dunfermline in Stubbs, Ltd. 
v Russel (1) at page 398%, as to the require- 
ments of an innuendo: 

“Is the meaning sought to be attributed to the 
language alleged to be a libellous one which isa 
reasonable, natural or necessary interpretation of 
its terms. It is productive, in my humble judg- 
ment, of much error and mischief to make the test 
simply whether some people would put such and 
such a meaning upon the words, however strained 
or unlikely that construction may be. The inter- 
wpretation to be put on language varies infinitely. 
It varies with the knowledge, the mental equip- 
ment, even the prejudices, of the reader or hearer; 
it varies—and very often greatly varies—with his 
Memperament or his disposition, in which the 
elements, on the one hand, of generosity or justice, 
or on the other, of mistrust, jealousy, or suspicion, 
«nay play their part. To permit, in the latter case, a 
atrained and sinister interpretation, which is thus 
assentially unjust, to form a ground for reparation, 
«vould be in truthto grant reparation for a wrong 
which had never been committed.” 

That language is as clear as could 
poossibly be. And it does notdiffer from 
she conclusions reached in Capital & 

Jounties Bank v. Henty (2) in which Brett, 
BL. J. says at page 5411: 

“Tt seems tome unreasonable that, when there are 
« number of good interpretations, the only bad one 
«should be seized upon to give defamatory sense to the 
locument;” : 
und in which Lord Selborne, in the same 

ase. in the House of Lords, Capital & 
Jounties Bank v. Henty (3), at page 1464, 
ymunciated the famitiar proposition that 
he words must be“taken in their natural 
sense”. | have, therefore, to seek, not for 
—=, meaning that can be contrived or 
wisted by particular people out of the 
article of August 30, 1934, but the one 
which represents “its natural sense", 
30 far as the surrounding circumstances 
are concerned it has to be borne in mind 
hat no oneup to this point had ever 
swuggested that the plaintif bad male a 
miisnonest use of his “wealth and position”. 
mVhy then should this article in its 
atura] sense suggest that? Had the 
words been that Mr. Hales is going nn- 
vanished because of “the use of his wealth 
«snd position...”, I could have understood 
9 a A O 386; 82 . J PC 98;108 L T 529; 29 T 

a R 409. 

(2) (1880)5 CP D 514; 49 L J Ch. 830; 43 L T 651; 
_a8 W R 651; 454 P 188. 

(3) (1883) 7 A 0741,52 L J Q B 232; 47 LT 662; 31 

V R157;47 J Pld. 
Pago of (1913) A. O—[Bd] 

(Page of (1880) 5 U. P. D—[ Ed] 

{Page of (1883) 7 A. O.—[Hd.] 
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ite Moreover, it is not easy to follow to 
what dishonest use Mr. Hales could put, 
at any rat», his position as an M. P. It 
is suggested that the article means that 
Mr. Hales has employed his resources to 
corrupt the Calcutta Lligh Court. Apart 
from its absurdity, I donot believe that the 
article in its natural sense bears any such 
meaning. What, in my judgment, it does 


mean is that the grounds alleged in 
Mr. Williams's letter to the Viceroy are 
that Mr. Hales is going unpunished 


because either the Judges of the Calcutta 
High Court had not the courage to give a 
decision adverse to a man of wealth or 
position or because Mr. Hales’ wealth and 
position enabled him to be better served 
in such matters as his legal advisers or 
Counsel than was possible to Mr. Williams's 
limited resources. I need hardly say that 
either suggestion is scandalous of the 
Calcutta High Court but neither is 
libellous of the plaintiff. I am unable to 
extract from this article as its natural 
meaning, the meaning that the plaintiff 
has dishonestly employed his wealth or 
position as an M. P. to divert the course of 
justice. Even assuming that meaning 
were a meaning which could possibly be 
extracted from the words by persons who 
desired to do so (an assumption which I 
do not accept), I still should not accept 
it that that meaning was the natural 
meaning. And, when there are more 
meanings than one which can be put upon 
the words complained of—some innocent 
and others harmful—it is not I think 
permissible to single out and accept the 
injurious inference in preference to the 
harmless: Capital & Counties Bank v. 
Henty (3). | 

There is, however, a second innuendo 
to be considered, and itis this one which 
causes me the greater difficulty. The 
plaintiff has pleaded—and quite rightly 
pleaded—by para. 4 of his plaint that there 
are two innuendoes of wuich the siate- 
ments in question are susceptible. The 
second one I have already dealt with. 
The first one is contained in the words “is 
going unpunished”. It is said by Mr. 
Foucar that in their ordinary and natural 
significance, in tke context in which they 
stand, those words imply that Mr. Hales is 
a person who is deserving of punish- 
ment notwithstanding the decision of the 
Galeutta High Court. For the purpose of 
detecting the innuendo the statement must 
of course be read as a whole. The first 
two paragraphs of it give the history; the 
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latter one of them saying that the decision 
of the Chief Presidency Magistrate sanction- 
ing Mr. Hales’s prosecution for bringing 
a malicious and false charge against his 
employee was set aside by the (aleutta 
- High Court. Paragraph 3 says that Mr. 
Hales “is going unpunished” and Mr. 
Foucar says that the reasonable innuendo 
tobe derived from thatis that Mr. Hales 
is aman who has been guilty of malicious- 
ly and falsely charging his employee with 
mis-appropriation. It has been urged 
before me by the defendants that there is 
really only one innuendo, namely, the one 
implying that Mr. Hales has used: his 
wealth and position as an M. P. But I 
cannot agree with that.- It seems to meto 
be quite plain that there are two innuendoes, 
the words “is going unpunished" and the 
second one being the innuendo implying 
the reason for his going unpunished, 
namely, his abuse of his wealth and 
position as an M. P. They are, though 
arising out of the same statement and out 
of the same circumstances, two distinct 
statements; and, indeed, the primary state- 
ment isthe statement that Mr. Hales “is 
going unpunished”, the statement that he 
has used his wealth and position to ac- 
complish that being asecondary, but none 


the less, distinct statement. In my view,. 


therefore, the plaintiff has rightly pleaded to 
two separate and distinct innuendoes. And 
the one I have to deal with now is the in- 
nuendo to be extracted from the words 
“Mr. Hales is going unpunished”. 

As [I have already said the paragraph 
must be read asa whole. Itmust be read 
with the eye of an ordinary reasonable 
man upon the principles which I have 
already endeavoured to set out at some 
length. Now, reading it in that way, it 
Seems to me that the statement taken as 
whole first sets out the fact that Mr. Hales 
has escaped by virtue of the decision of the 
Caleutta High Court, a prosecuticn under 
the Penal Code in respect of bringing a 
malicious and false charge against Mr. 
Williams. It seems tome that the natural 
meaning to be found in para. 3 is that the 
contents of the letter to Viceroy allege 
that Mr. Hales is aman who ought to have 
been punished if he had had his deserts. 
That to my mind is the natural meaning 
of the words “Mr. Hales is going unpunish- 
ed”. One does not say that of a man 
without meaning to imply that he ought 
to be punished. And no ordinary man in 
my judgment would read that statement 
without thinking to himself that it meant 
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that Mr. Hales ought to be punished. 
Moreover, as I read para. 4 of the statement, 
it means this: 


“Mr, Williams is prepared to go through the whole 
proceedings again for the purpose of demonstrating 
that he can succeed against Mr. Hales where he 
formerly failed,” 


He first asks for an inquiry by the Viceroy 
and then he says that he is prepared tc 
stand anew trial. That means in my view 
that he is prepared to put himself in the 
position of permitting the proceedings to 
start again. And, badly though it 
is expressed, the only intelligible mean- 
ing to be found in the words is, I 
think, that his object in so doing is to 
have an opportunity, assisted by the find- 
ings of the Viceroy's inquiry, of establish- 
ing that Mr. Hales is aman who not only 
ought to be punished but can be punished 
notwithstanding his wealth and position. 
I have endeavoured to apply my mind to 
this question nob only as a lawyer but 
also as a layman, and that is the meaning 
which I should myself, I think, find in the 
statement. That being so, I am forced to 
the conclusion that there is in the state- 
ment complained of, an innuendo that Mr. 
Hales is a man, not only capable of bring- 
ing a false and malicious charge, but one 
who has actually done so; and that renders 
the statement, in my view, capable in law 
of carrying the second of the defamatory 
meanings attributed to it. And in fact 
such defamatory meaning is, in my judg- 
ment, to be found in it. That being so, 
I have to proceed with this case and to 
consider whether in the circumstances in 
which the statement has been published 
by the “Rangoon Gazette” it imposes any 
and, if so, what, liability on its proprietors. 
Ii is said by Mr. Paget and Mr. Robertson 
that the article in the fcrm in which it 
has been published is not a statement of 
the “Rangoon Gazette”, but amounts to no 
more than a statement of what someone 
else bas said and is, upon that account, 
not defamatory. 1 am unable to follow 
this line of reasoning for it is, I think, 
quite immaterial, for the purpose of con- 
stituting defamation in law, whether the 
defamatory statement published is an 
original composition of the person who pub- 
lishes it or whether it is the acknowledged 
statement of another named person. It 
was decided many years ago that in an 
action for libel it is no valid plea that the 
defendant had had the defamatory state- 
ment from another and upon publication 
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disclosed the author's name: De Crespigny 
v. Wellesley (4). 

No question of fair comment or of privi- 
lege atises in this case, because no com- 
ment, fair or otherwise, is made in the 
“Rangoon Gazette” and no occasion of privi- 
lege is involved, as the report is not one 
of any judicial proceeding. Myr. Williams's 
letter to the Viceroy is clearly not in any 
sense a “judicial proceeding’. It has been 
pressed upon me that, on its face, the state- 
ment of August 30, 1934, contained in itself 
an implied repudiation by the ‘Rangoon 
Gazette” of any belief in the truth of the 
allegations made by Mr. Williams in his 
letter to the Viceroy. I am by no means 
Satisfied that it dces and I am not able to 
read somuch into the werd “alleged” in 
thè penultimate paragraph as Mr. Paget 
and Mr. Robertson would have me do. No 
one would seriously believe that the “Ran- 
goon Gazette” itself believed Mr. Williams's 
innuendo. But, whether it does or not, is 
in my view, wholly immaterial tothe issue 
of liability. Defamation arises out of the 
act of publishing matter defamatory of the 
plaintiff in the sense that it tends to bring 
him into hatred, ridicule or contempt and, 
while it may have some bearing upon the 
question of damage, the state of mind or 
of credulity of the newspaper which pub- 
lishes a defamatory statement, whether its 
own or someone else’s is, I think, imma- 
terial. A newspaper is in no different posi- 
tion from an individual and it cannot give 
currency to a defamatory statement and 
escape" upon the ground itself that, it 
showed that it did not believe that which 
it had published. That may have some 
bearing on the question of damages but 
not, I think, upon the question of liability. 

This brings me to the question of dam- 
ages. Before dealing more fully with that, 
1 desire to say this and to make it quite 
clear once and for all. There is no doubt 
whatever in my mind, upon the evidence I 
have heard, but that the “Rangoon Gazette” 
acted throughout in complete good faith. 
Tam satisfied that the offending paragraph 
was obtained by them in the course of 
their ordinary routine from a cutting from 
a London newspaper, either supplied to 
them from London or extracted by their 
own staff here, and was published by them 
without the remotest intention of injuring 
the plaintiff in any way. No possible sug- 
gestion against the defendants of any 
malice can, in my judgment, be made with 


(4) (1829: 5 Bing 392; 2M & P 695; TLJ(O 
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propriety and I should have welcomed, but 
did not receive, from the plaintiff at an 
early stage a frank disclaimer of any in- 
tention to impute malice to the defendants. 
I find, therefore, as a fact that there was 
nomalice. The worst that can be said is 
that the “Rangoon Gazette” might have exer- 
cised alittle more care. It is material to 
observe that the defendants, at the earliest 
opportunity after it had been pointed out 
to them that the article in question was 
offensive to the plaintiff and without any 
hesitation, published in their columns, on 
October 9, 1934, a full apology in terms 
(some might think them extravagant terms) 
dictated by the plaintiff's London Solicitors. 
And, for this reason alone, it is clear, I 
think, that nothing was further from the 
minds of the defendants than to injure the 
plaintiff personally or in his business. 

There are one or two facts that I will 
mention at this point before going on to 
deal with the question of damages in gene- 
ral. Imention them at this stage only be- 
cause I shall have eventually to decide whe- 
‘ther in Indian they are relevant facts to be 
properly taken into account in assessing 
damages. These facts are, first that the same 
article had appeared in not less than five 
London newspapers including the “Daily 
Herald", secondly, that the plaintiff had 
brought actions in England against all five 
of these newspapers; thirdly, that each of 
those actions had been settled out of Court 
by a payment to the plaintiff and. fourthly, 
that the payment in the case of the “Daily 
Herald” was asum of £250. The plaintiff 
has declined to disclose the amounts he 
received in the other cases upon the ground 
that to do so would be a breach of confid- 
ence. In order to deal adequately with the 
question of damages, it is necessary, I think, 
The plain- 
tiff by para. 5 of his plaint pleads gene- 
rally that he ‘ 

“has been greatly injured in his credit and reputa- 
tion and in the way of his said business and has 
boani prong into public scandal, hatred and con- 
term pt. 


His “said business” was the business re- 
ferred toin para. 1 of the plaint. As par- 
ticulars of his damage—and this, of course, 
is “special damage”—he pleads that: 

“Consequent upon the publication of the said 
article, various customere of the plaintiff in Burma 
withdrew their business or failed to place orders 
with the plaintiff which business, but for the said 
article, they would have given him. Plaintiff 
estimates that the profit on the orders he has lost 
would amount to over Rs 8,000 and bases such 
eatimate upon a comparison of the orders received 
by him in 1934 after the .publication of the said 
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article with the orders received for the similar 
period for the preceding year... IK 

It is noticable, therefore, that, so far 
as he pleads special damage to his business, 
he expressly pleads it as, and contines it 
to, loss of custom ‘in Burma’. The plaintiff 
wes, in due course, asked for further and 
better particulars of the customer he had 
lost or whose question he alleged to have 
been withbeld from him and in the vaguest 
possible form withcut mentioning the name 
of a single customer he furnished the 
figures of his turnover for the months of 
August, September and October in the 
years 1932 and 1933, respectively, (prior to 
the publication of the article) and for the 
same months cf 1934 (part only of which 
laiter period was subsequent to the pub- 
lication of the article). Upon that he based 
a claim for Rs. 8,000. In the view I take 
itis but reasonable that from this form of 
pleading the defendants were led to sup- 
pose, and naturally, supposed, that the 
plaintiff confined his special damage to his 
loss in respect of his Burma business and 
that the figures given related to that busi- 
ness. This has a further special signi- 
ficance when it is discovered, as it has 
been discovered during the hearing, that 
the figures given by the plaintiff in his par- 
ticulars include not one single customer 
or item of business in Burma. We have 
not in evidence the pleadings in the King’s 
Bench action in London against the “Daily 
Herald” in which the particulars delivered 
contain the same figures with the names 
of the customers to-which they relate, not 
one of them being a Burma customer. 
The position, therefore, is this: that 
the plaintiff pleads, and plainly pleads 
< Joss of business in Burma. That is the 
case the defendants came here to meet on 
the pleadings. As particulars of that 
special damage, he has delivered a mislead- 
ing statement of figures which have no re- 
lation whatever to his business in Burma, 
without disclosing that they in fact relate 
exclusively to India. I find difficulty in 
approving this form of pleading. 

Í have taken the view that inasmuch as 
the plaintiff has himself pleaded his special 
damage as damages arising only from loss 
of business in Burma and as that is the 
case the defendants are here to meet, I 
cannot take into account in assessing special 
damage loss of business elsewhere. Even 
if, however; J had been willing to do so, it 
would still remain a fact that no evidence 
whatever has been offered of any loss of 
‘business in India or elsewhere, no attempt 
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has been made to substantiate any single 
one of the figures contained in the particulars 
and no single account books, ledger, record 
or document of any kind has been produced 
frem Burma, India or England to sub- 
Stantiate one anna of the loss of business 
which the plaintiff says he has suffered. It 
is important in this case to bear in mind 
the surrounding circumstances at the time 
the statement complained of appeared in 
the “Rangoon Gazette” on August 30, 
1924. At that time Mr. Hales and his 
proceedings against Mr. Williams had 
already been the subject of considerable 
publicity in Calcutta and to a lesser extent 
in Rangoon. It was well-known that he had 
unsuccessfully prosecuted Mr. Williams in 
the Calcutta Courts and that he had been 
himself the object of a counter-charge, 
an unsuccessful charge, for malicious 
presecution at the hands of Mr. Williams. 
The paragraph in the “Rangoon Gazette” 
came, therefore, at atime when Mr Hales's 
name had already been firmly identified 
in the public mind with the proceedings 
in Calcutta. It is not reasonable to suppose 
that this was not well-known among his 
customers in the bazaars and, indeed, such 
few of them as have appeared here do not 
deny that they were well aware of Mr. 
Hales’s troubles in the Calcutta Courts. 
I have no doubt that Mr. Hales was an 
object of discussion in the bazaars here and 
elsewhere where he was well-known and 
that his customers had drawn such in- 
ferences as to Mr. Hales’s conduct as they 
chose to draw long before the article 
appeared in the “Rangoon Gazette” on 
August 30. 

That then was the atmosphere at the 
time of the appearance of this defamatory 
article and it is noticeable thai the plaintiff 
himself admits in his evidence that his 


‘business had already been seriously affec- 


ted by the Calculta proceedings long before 
the article in question appeared, for he 
states that it improved after the High 
Court quashed the order of the Magistrate. 
Mr. Hales also admits that his business 
has now recovered. I do not propose to 
deal with the actual evidence at very great 
length. The plaintif and his traveller, 
Baloo Ram, endeavoured to establish a 
substantial loss of business in Burma on 
account of the falling off of the goodwill cf 
the following customers : Messrs. Watson 
& Son, Ltd., the Burma Cycle Mart, the. 
Indian Cycle Mart, the Rangoon Cycle Trad- 
ing Company and the Universal Cycle Mart. 
As regards Messrs. Waston & Son, Ltd, 
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I am quite satisfied from the evidence of 
Mr. Pope that any loss of business in that 
direction had not the remstest connection 
with the article in the “Rangoon Gazetie”. It 
was due to quite different causes. As 
regards the Burma Cycle Mart and tke 
Indian Cycle Mart, each of these concerns 
went into liquidation in 1984 and there is 
not a shred of evidence that there was any 
loss of business with these firms or either 
of them due to the article in question, There 
then appeared before me one Fazal Elahi, 
the proprietor of the Rangoon Cycle Trad- 
ing Company. His evidence was unsatis- 
factory in the extreme. He was not, in the 
first place, prepared to say candidly why 
the article of August 30, 1934, should have 
affected his business relations with the 
plaintiff or, indeed, that it had done so 
otherwise than by informing him that Mr. 
Hales was a Member of Parliament and ‘a 
big man’. When, however, it came to 
furnishing facts and figures, he was asked 
to substantiate them from his books. These, 
he said, were in his godown at Brooking 
Street and had been omitted to be brought 
to Court by him. Finally, when given an 
opportunity to produce them, he was com- 
pelled to admit that he could not and Mr. 
Foucar was forced to abandon this witness. 
As far, therefore, as the Rangoon Cycle 
Trading Company is concerned, I am un- 
able to find any loss of business in this 
direction. 

There comes, finally the Universal Cycle 
Mart, whose proprietor is Muhammad Khan. 
He began to do business with the plaintiff 
late in 1938. One order was given for 
general goods in November and December 
1933 for delivery by monthly instalments 
of about Rs. 800 each up till August 1934. 
That might be an order for an aggregate 
of six or seven thousand rupees on which 
the plaintiff's commission—at the rate of 
six per cent. (which he himself put it at)— 
would be not more than Rs. 500. It is, how- 
ever, quite clear that the Universal Cycle 
Mart did not wholly abandon its business 
with the plaintif in August 1934, In Septem- 
ber 1934, and again in January 1935, orders 
were Placed—not large ones, it is true— 
for Perry chains and free wheels and, as 
far as I know, since then business with 
this firm has again increased. I am not at 
all satistied that there was any falling off 
in business between the Universal Oycle 
Mart and the plaintiff due to any innuendo 
in the article of August 20, 1934, in the 
“Rangoon Gazette’. And, if there was, it 
mcerbainly did not amount to a complete stop- 
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page of business. Now, that is the evi- 
dence upon which the plaintiff relies to 
establish his special damage to the extent 
of Rs. 5,000. It must be remembered that 
the plaintiff was only an agent and he puts 
his own commission at about six per cent. 
Even were I to assume that the Universal 
Cycle Mart were permanent and substantial 
customers—it must be remembered that 
the first order was given late in 1933—it 
is hard to see that the plaintiff has suffered 
on account of this article anything like the 
damage he says he has. The most remark- 
able thing tomy mind about the whole of 
this part of the case is that, whereas, it 
would have been so easy for the plaintiff to 
have produced his books—from London if 
necessary—to prove exactly what falling off 
in business there was, he has made no 
attempt whatever todoso, He admits that 
there are bouksin London. Why then are 
they not forthcoming? 

There is one more matter that I must 
consider. It is the effect of the series of 
admitted facts, which I set out earlier, 
relating to the other five actions in London. 
Ought I, in assessing damages in this 
sult, to take into account what has been, or 
may have been, recovered in those other 
actions ? I have, in this case, under s. 13 
(3), Burma Laws Act, to apply to the law 
for the time-being administered by the 
High Court of Judicature at Fort William 
in Bengal and thatis “justice, equity and 
good conscience’. I am told that this 
question has never been considered—or at 
least considered in any reported case—in 
any Indian Court and I have been able to 
find no authority. If that is so, the question 
is at large and I have to seek for justice, 
equity and go3d conscience. It is quite 
clear that, at Common Law in England, if 
the defendant is liable, the fact that some- 
one else is liable also affords no defence, 
by way of mitigation of damages or other- 
wise. The plaintiff might at his ption 
sue one or all in the same or different 
actions and no evidence would be admis- 
sible to show that other actions had been 
brought. In the case of a newspaper libel 
the result, of course, was that the more 
the number of newspapers that published 
the defamatory statement, the more for- 
tunate for the plaintiff and the greater the 
harvest for an avaracious plaintiff. That 
however was met in 1888 by the Law of 
Libel Amendment Act which provided that, 
in an action against a newspaper, evidence, 
in mitigation of damages, that the plain- 
tiff has already recovered (or has brought 
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actions for) damages or has received or 
agreed to receive compensation in respect 
of libel or libels 1o the same purport or 
effect a8 the libel for which he is then 
suing, may be given. That then is how 
the law stands in England. 

I think I may legitimately look at the 
state of the English Law—not merely ihe 
English Common Law—as a guide to 
“justice, equity and good conscience”. I 
need not accept it, for there are many 
things still in English Law which are by 
no means just or equitable. If the rules, 
I have laid down for myself are the true 
ones, it appears tome that there is much 
of justice, equity and good conscience in 
the principle that no man shall be com- 
pensated twice or more times over for the 
same injury and that a newspaper libel 
should not be exploited to the profit of the 
person libelled. The plaintiff has his 
choice of remedy and may take it, for his 
compensation, where he will. Ihave then 
to consider in the light of the whole of the 
circumstances of this case what damage the 
plaintiff has suffered. I am not satisfied 
upon the evidence in this case that the 
plaintiff has proved any substantial damage 
to his business, I am entitled, I think. to 
take into account in assessing the general 
and special damages the actions brought 
by him elsewhere upon the same libel. I am 
satisfied that in this case no malice has 
been proved against the defendants and 
the steps taken by them in publishing an 
apology as soon as the matter was brought 
to their notice is a further circumstance I 
am, I think, bound to bear in mind. I 
think that, in awarding to the plaintiff 
the sum of Rs. 1,000 in respect of both 
special and general damages, I am amply 
compensating the plaintiff and I propose, 
therefore, to award him that sum. The 
plaintiff has in substance succeeded and is 
entitled to his costs from the defendants 
upon the ad valorem scale according to the 
amount of the damages he has recovered. 
The case has lasted for some days and I 
think it is right that I should give the plain- 
tiff a special Advocate’s fee of ten gold 
mohurs for each day of hearing, other than 
the first. 


D. Suit decreed, 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT 
First Civil Appeal No. 4 of 1932 

September 1, 1936 

RUPOHAND AND HAVELIVALA, A. J. Cs. 

Seth GORDHANDAS VISHINDAS— 

APPELLANT 
versus 
RIJHIBAI W/o RIJHUMAL AND otarrs— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. T, r.10, O. 
XXI, r. 10—Suit against person subsequently found 
to be already dead-=Personin whom property vested, 
if can be joined as party under r. 10—0. XXII, r. 10, 
if applies—Transfer of Property Act (IV of1882), 
s. 3—Attestation -Mortgage deed attested by one 
witness only—Admission by other side that defendant 
admitted before Sub-Registrar executionof deed and 
receipt of consideration —Admtssion, whether suffict- 
ais! to hold that Registrar attested document under 
s. 3. 

A suit was instituted against P, who was sub- 
sequently found already to be dead. The person in 
whom the property of P vested was madea party 
to the suit under O. J, r.10, Oivil Procedure Oode, 
There was no application under O. KALII : 

Held, that as P was dead before the institution of 
the suit, O. XXII, had no application whatsoever, But 
it did not follow that the persons in whom the pro- 
perty of P hud vested could not be joined as parties 
to the suit under O. I, r 10. If the plaintiff being 
ignorant of the death of P joined him asa party 
to the suit, he was in no worse position than that in 
which he would have been had he failed to join P if 
alive, He could at any time before the period of 
limitation for instituting the suit against P join P 
if he was alive and could likewise join the persons 
who had succeeded to his estate ifhe was dead. 

A mortgage deed was attested by one witness only. 
An attempt was made in thetrial Court to prove that 
as the executant had admitted his signature on the 
mortgage bond in presence of the Registrar, the 
Registrar should be deemed to be the second attesting 
witness within the meaning of s. 30f the Transfer of 
Property Act. Tho plaintiffhad summonedthe Sub- 
Registrar to give evidence. At the hearing the Sub- 
Registrar was notin attendance and the advocate who 
appeared for the plaintiff gave up the witness on the 
following admission having been made by the Advo- 
cate of the other side. “It may be held that defen- 
dant admitted before the Sub-Registrar the execu- 
tion of the mortgage deed and that he had received 
the consideration: ” 

Held, that this admission was not sufficient to show 
that the Sub-Registrar attested the document within 
the meaning of s. 8. One of the conditions precedent 
toa valid attestation as laid down by that section 
is that the attesting witness should sign the instru- 
ment in the presence of the executant. There was no 
admission thatthe Sub-Registrar signed the instru- 
ment inthe presence of the executant, There was 
therefore no proof that the document was duly attest- 
ed by the Sub-Registrar. Alapatt Nagamma v. 
Alapati Venkataramayya (l) and Neelima Basu v. 
Jaharlal Sarkar (2), relied on. 


Mr. Dipchand Chandumal, for the Appel- | 
lant. 

Mr. Assudamal Rewachand, for Respon- 
dents Nos. 1 and 2. 


Rupchand, A. J. C.—The facts giving 
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rise ta this appeal are somewhat as 
follows: The plaintiff is the brother-in-law 


of defendant No.1, and is also related to 
defendant No. 2, although the relationship 
between the plaintiff and defendant No. 2 
has not been clearly brought out on the 
record. In the year 1914 he obtained a 
mortgage deed of eight annas share in 
certain survey numbers belonging to de- 
fendant No. 1. The mortgage deed was 
executed by defendant No. 2, as attorney 
of defendant No. 1. One Pamanmal was 
the owner of eight annas share in these 
survey numbers and also the mortgagee of 
the remaining eight annas share: the mort- 
gage deed in his favour having been exe- 
cuted by the husband of defendant No. 1. 
The mortgage deed in favour of the plain- 
tiff makes no mention of this prior mort- 
gage in favour of Pamanmal. For a 
number of years the plaintiff did nothing 
to enforce his mortgage. Pamanmal took 
proceedings against defendant No. 1 to rea- 
lise the money due to himin respect of 
the eight annas share mortgaged to him. 
In 1916 he purchased five annas share out 
of eight annas in satisfaction of his debt 
and released the remaining three annas in 
favour of defendant. The result was that 
Pamanmal became owner of 13 annas 
share and defendant No. 1 became owner of 
three annas share subject, however, to the 
rights, if any, of the plaintiff under the 
mortgage executed in his favour. In 1920 
Pamanmal purchased the remaining three 
annas share from defendant No. 1, and thus 
became the owner of all the 16 annas. 
The plaintiff then instituted the present 
suit which is Suit No. 14 of 1926 to enforce 
his mortgage against the mortgagor-defen- 
dant No. |, the attorney-defendant No. 2 
and Pamanmal, defendant No. 3. At the 
time of the institution of the suit Pamanmal 
was dead. An application was subsequent- 
ly made under O. I, r. 10, Civil Procedure 
Code, to join in his place his legal re- 
presentatives. This application was grant- 
ed and the parties went to trial. 

After all the evidence was recorded, the 
learned Judge came to the conclusion that 
the application under O. I, r. 10, for joining 
the legal representatives of Pamanmal as 
parties to the suit had been wrongly grant- 
ed; that as Pamanmal was dead his legal 
representatives could not be brought on 
the record, and that in any case as the 
application for joinder was made more 
than three months after his death, it could 
not be allowed. He also held that the suit 
was barred by limitation, On both these 
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grounds he non-sujted the plaintif. Now 
there can be no doubt that the learned 
Judge was wrong in his decision upon 
both these points. As Pamanmal was dead 
before the institution of the suit, O. XXII 
had ‘no applicaticn whatsoever and no ap- 
plication was made under the order. But 
it does not follow that the persons in whom 
the property of Pamanmal had vested 
eould not be joined as parties tothe suit 
under O. I, r. 10. If the plaintiff being 
ignorant of the death of Pamanmal joined 
him as a party to the suit, ha was in no 
wrose position than that in which he would 
have been had he failed to join Pamanmal 
if alive. He could at any time before the 
period of limitation for instituting the suit 
against Pamanmal join Pamanmal if he was 
alive and could likewise join the persons 
who had succeeded to his estate if he was 
dead. 

With regard to the point of limitation 
again it is sufficient to observe that although 
the application for joinder was made more 
than 12 years after the date of the mort- 
gage it was not made more than 12 years 
from the time when the major portions of 
the mortgage debt became payable. The 
amount due on the bond was payable by 
instalments and all that can utmost be said 
is thet the first instalment due on the bond 
was out of time. Although the learned 
Judge has non-suited the plaintiff on these 
points, he has also given findings upon the 
other issues in the case. One of these 
issues is whether the mortgage deed was 
duly attested or not. The learned Judge 
has found this issue in favour of the plain- 
tiff. But we are afraid he has again 
wrongly decided this issue. Section 59, 
Transfer of Property Act, provides that a 
mortgage deed which secures re-payment of 
Rs. 100 or upwards should be attested by 
at least two witnesses. This deed purports 
to have been attested by one witness only. 
An attempt was made in the trial Court to 
prove that as the executant had admitted 
his signature on the mortgage bond in 
presence of the Registrar, the Registrar 
should be deemed to be the second attest- 
ing witness within the meaning of s. 3 
of the Act. The plaintiff had summoned 
the Sub-Registrar to give evidence. At the 
hearing the Sub Registrar was not in 
attendance and the learned Advocate who 
appeared for the plaintiff gave up the wit- 
ness on the following admission having 
en made by the Advocate of the other 
side: 

“It may be held that defendant No, 2, Tolaram, 
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admitted before the Sub-Registrar the execution 
of the mortgage deed and that he had received 
the consideration,” 


We are afraid that this admission is not 
sufficient for us to hold that the sub-Kegis- 
trar attested the document within the 
meaning of s. 4% One of the conditions 
precedent to a valid attestation as laid 
down by that section is that the attesting 
witness should siga the instrument in the 
presence of the executant. Tnere is no 
admission that the Sub-Kegistrar signed 
the instrument in the presence of the exe- 
cutant. There is, therefure, no proof that 
the document was duly attested by the 
Sub-Registrar. See Aiapati Nagamma v, 
v. Alapatt Venkataramayya (|), at p. 227% 
and Neelima Basu v.Jaharlal Sarkar (2). 
Any admission made by defendant No. 2, 
that he had executed the document or that 
he had received considetavion, does not 
affect the rights of the legal representa- 
tives of Pamanmal who have acquired the 
equity of redemption in the share mort- 
gaged to the plaintiff. We think the suit of 
tne plaintiff fails on tnis ground and, there- 
fore, it is not necessary for us to go into 
the other issues raised in the case. We 
accordingly] dismiss this suit and order 
that the plaintiff do bear the cosis of the 
defendants throughout. 

Haveliwala, A. J. C.—The two main 
Points that are argued in this appeal are: 
whether Rijhibai had given a proper power 
of attorney to ‘Tolaram, defendant No. 2, 
inter alia for creating a mortgage; and 
secondly, whether Tolaram did create a 
valid mortgage in favour of the plaintiff. 
Assuming for a moment that the power 
given by detendant No. 1 to defendant 
No. 2 was a proper power to create a 
mortgage, still the question is wnether the 
mortgage is a valid mortgage within the 

meaning of s. 59, Transfer of Property Act. 
- Tae mortgage is dated February 3, 1914, 
fora sam ot Rs. 5,000 odd. It is executed 
by Tolaram under the power and attested 
only by one Kishinchand. ` It does not 
appear from ihis morigage that it was 
attested by two witnesses. Reliance is 
placed upon an admission made by the 
Pleader for the plainbul that the moitgage 
was executed and consideration admitted 
before the Registrar so that the Rigistrar’s 
signature would operate as that of an at- 
testing witness within the meaning of s. 3, 

(1) 58 M 220; 154 Ind, Oas. 777; A LR 1935 Mad, 173: 
68 M Ld 191; 40 L W 937; 7 R M 497, 

(2) 3¢ CW N 753; 151 Ind. Cas. 1063; A I R 1934 
Cal- 772; 61 C 325; 7 R U 216, 
“*Page of 98 M—[Hd], 
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Transfer of Properly Act. Section 3, Trans- 
fer of Property (Amendment) Act, defines 
“attested” as follows: 

“ ‘Attested’ in relation to on instiument means 
(and shall be deemed always to have meant) attested 
by two vr more witnesses each of whom has seen 
the executant sign or affix his mark to the instru- 
ment or has seen some other person sign the in- 
strument in the presence and by the direction of 
the executant, or has received frora the executant 
a personal acknowledgment of his signature or 
mark, or of the signatuie of such other person, 
and each of whom hus signed the instrument in the - 
presence of the executant .."' 

Now & Registrar is a ministerial officer 
of the Government. It is his duty to see 
and satisfy himself that the document is 
properly executed and identified before 
him. He puts his signature on the docu- 
ment as a “Receiving Officer” and not as 
an “attesting witness.” All he has to do 
is to certify that the executant was pro- 
perly identified and acknowledge execution 
before him, and this he may quite pro- 
perly do at any time after the executant 
left his office. Is his signature to be con- 
strued as that of an attesting witness? I 
doubt. It has been held in Lachman Singh 
v. Surendra Bahadur Singh (3), that: 

“The signature of the Sub-Registrar and of the 
witnesses identifying the execution at registration 
are not sufficient attestation of the deed for the 
purposes of the Transfer of Property Act, even as- 
suming that the Gub-itegistrar and identifying 
witnesses did ieceive from the executant a por- 
sonal acknowledgment of his signature or mark, 
and that they did sign in the executant’s prs- 
sence.” 

In the same volume at pp. 531 and 532* 
Mukerji, J., after dealing at length on the 
duties of the Sub-Registrar observes as 
follows; 

“They sign the endorsement on the document only 
in token ot the fact that they have identified the 
executant before the Sub-Registrar. Thus they do 
not sign as attesting witnesses and they never 
profess to be attesting witnesses. It follows that 
the guarantee as to the genuineness of the transac- 
tion expected to be furnished by attesting wit- 
nesses disappears, There is no guarantee that the 
Kegistrar signed the document in the presence of 
the executant, There is no guarantee that the 
identifying witnesses signed the document in the 
presence of the executant. Again, there ig no 
guarantee that the identifying witnesses heard the 
executant admitting the execution of the docu- 
ment” 

ven assuming for the sake of argument 
that the Registrar or tae Sub-Registrar is 
a competent attesting witness, still it must 
be aftlirmatively proved that the Registrar 
put nis signature on a deed in tue pre- 
sence of the executant. It has been so 


(3) AI R 1932 All, 527; 139 Ind. Cas, 1; (1932) A L J 
653; Ind. Rul, (1932) Ail, 503 (X B). 
*Page of ALR 1932 All—[Had], 
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held in Alapatt Nagamma v. Alapati 
Venkataranayya (1). 

“The Sub-Registrar who registered the deed can- 
not be held to be valid attestor in the absence of 
evidence to show that he signed the document in the 
presence of the executant.” 

The same View has been taken by Ray, J. 
in Neelima Basu v. Jaharlal Sarkar (2). 
In the case before us, the Registrar has 
not been called to prove that he signed 
the deed in the presence of the executant. 
Therefore, in the absence of the evidence 
showing that the Registrar signed the 
mortgage in the presence of the executant, 
it cannot be taken for granted that the 
mortgage was attested by two witnesses, 
viz, by Kishinchand and the Registrar. 
That being so, there is no doubt that the 
mortgage is not a valid mortgage within 
the meaning of s. 59, Transfer ot Property 
Act, inasmuch as it fails to comply with 
the requirements of the section. In these 
circumstances | agree with the order pro- 
posed by my learned brother. 

D. Suit dismissed. 


RANGOON HIGH COURT 
Criminal Appeal No. 1397 of 1936 
December 22, 1936 
Ropsrts, C. J. AND Dunkuny, d. 

NGA ANT BWE AND oTuars—~ 
APPELLANTS 
versus 
EMPEROR- Opposites Party 

Penal Code (Act XLV of 1860), s. 84-—~Accused mur- 
dering mother during epilepsy fit—No enmity or 
cause—W hether can be chargea with murder, 

An accused murdered his mother and wounded 
his step-father in a fit of epilepsy without any appa- 
rent cause. There was no enmity between him and his 
mother. After the murder, the accused himself hid 
ina ravine. The medical evidence showed that the 
accused was subject to epileptic fits and he used 
to be completely unconscious auring such time : 

Held, that the evidence ofthis unprovoked attack 
upon his mother and step-father, with whom he had no 
quarrel or trouble, and his hiding in- the 
ravine were certainly consistent with ihe attack 
upon the deceased having taken place 
during or whilst recovering from an epileptic ft 
and that any other theory of the events was really 
untenable, Accordingly this was a case in whica 
the High Court ought to quash the convictions 
and sentences, and substitue a finding that the 
accused was guilty of the acts chargeu but not 
B0 as to be responsible in law for his action, 

|The accused was detained during His Majesty's 
pleasure.] 


Cr. A. from an order of the Sessions 
Judge, Magwe, dated October 10, 1936. 

Mr. 7T. Wan Hock, for the Appellants. 

Mr. Tun Byu, for the Crown. 
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Roberts, C. J—In this very distressing 
case Nga Ant Bwè was convicted by the 
learned Sessions Judge of Magwe on Ucto- 
ber 10, last: for the murder of his mother 
Ma Myo on May 7, of this year and tor 
the wounding of his step-father Tun Min. 
It is clearly established by the evidence 
that the appellant was nob at enmity with 
his mother or step-father. His step-father 
slept ona platform outsidé the held hut 
and his mother with her son and grand- 
daughter inside it. During the night the 
appellant rose and for some unaccountable 
reason attached and chased Tun Min. His 
step-father ran away and ultimately heard 
his wife groaning and went to Ma Myo 
who was suffering from da wounds of a 
serious nature, one particularly on the 
right side of the neck cutting the bone and 
the structure ofthe neck, and two others, 
one onthe ear and another also on the 
neck. The next day the appellant was 
found hiding in a ravine, and one of the 
points allleged on behalf of the prosecution 
was that he promised the ten-house gaung 
11 heads of cattle if he would let him go. 
The case must have been regarded by 
those who investigated it as a puzzling 
one, fout ib fortunately transpired from 
the evidence of some of the witnesses that 
the appellant was known to be subject 
to some kind of malady suspected to be 
epilepsy, and accordingly we directed his 
removal to the Mental Hospital at Rangoon 
and have had the great benefit of the 
evidence of an experienced specialist, 
Major Fraser, who has told us that the 
appellant is indeed unhappily subject to 
epilepsy. He has had no less than eight 
fiis since November 27, when he first came 
under Major Frasers observation, and it 
is possible that in recovering from any 
tit he might be homicidal and any act 
which he did during or whilst recovering 
from a fit would notbe one for which in 
the present state of the law he would be 
criminally responsible. Indeed, we nave 
been told that probably he would not know 
what he was doing at all, much less be 
able to distinguish between right and 
wrong. During the fits, Major Fraser 
says he will be completely unconscious : 
afterwards he will become conscious and 
might have an idea that he had done 
something which was blameworthy and 
for which the Police might be seeking him 
out for a day or two after he is in an abnor 
mal condition. 

We think that the evidence of this un- 
pievoked attack upon his mother and step. 
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father, with whom he had no quarrel or 
trouble, and his hiding in the ravine are 
certainly consistent with the attack upon 
the deceased and Tun Min having taken 
place during or whilst recovering from 
an epileptic fit and that any other 
theory of the events is really untenable. 
Accordingly we are satisfied that this is a 
case in which we ought to quash the con- 
victions and sentences, and substitute a 
finding that the appellant was guilty of 
the acts charged but not so as to beres- 
ponsible in law for his actions. He will 


accordingly be detained during His 
Majesty’s pleasure. 

Dunkley, J.—I agree. 

D. Order accordingly. 





MADRAS HIGH COURT 
Full Bench 
Letters Patent Appeal No. 10 of 1936 
December 17, 1936. 

Brasuey, O. J. VARADAGHARIAR AND KING, JJ. 
Tus SECRETARY or STATE ror INDIA tn 
COUNCIL—Derenpant—A PPBLLANT 
versus 
BAYISETTI VERANNA AND OTAERS— 
PLAINTIFFS — RESPONDENTS 

Madras Irrigation Cess Act (VII of 1885), s. 1, 
proviso 2—Using’, if contemplates voluntary user— 
‘Irrigated by using without due authority, meaning 
of. 
The expression ‘irrigated by using without due 
authority’ in proviso 2to s. 1, Madras Irrigation 
Gess Act contemplates only a voluntary user, that 
is, with a preconceived purpose or at least an inten- 
tion so to use the water. In substance, the provision 
in respect of unauthorised or improper user is 
one inthe nature of a penalty and the mere act 
that sub-cl (b) of the enacting portion 
of the section was intended to apply even 
to cases of involuntary irrigation will not justify 
putting upon the language of the proviso a con- 
straction which is wholly at variancs.with the 
implication of the word ‘use’ or the reference to 
‘due authority’. The word ‘used’ appearing in 
different portions of the Act clearly contemplated 
voluntary user. Kanniappa Mudaliar v. Secretary 
of State for India (1), approved, 

L. P. A. against the judgment of Mr. 
Justice Pandrang Row, dated October 23, 
1935, and passed in 8. A. No. 1433 of 1931, 
preferred to the High Court.against the dec- 
ree of the Court of the Subordinate Judge 
of Ellore in A. 5. No. 213 of 1930 prefer- 
red against the decree of the Court of the 
District Munsif of Kovvur in O. 8. No. 
562 of 1927. 

The Government Pleader, for the Appel- 


lant, : 
Mr. O0. T. G. Nambiar, amicus curiae. 
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Varadachariar, J.—This Latters Patent 
Appeal arises out of a suit for recovery of 
water cess which the plaintiff alleges was 
illegally levied from him. The facts found 
are that the wet lands of the plaintiff who 
is a ryotwari holder received water for 
about 24 hours in August 1926 through 
a breach in the channel while the source 
of irrigation assigned to these lands was a 
sluice inthe channel and thatthe plaintiff 
had nothing to do with the breach and was 
not even aware ofit. On these findings of 
fact, learned brother Pandrang Row, J. be- 
fore whom thissecond appeal came in 
the first instance followed the judgment 
of a Division Bench reported in Kanniap- 
pa Mudaliar v. Secretary cf State for In- 
dia (1),and held that the plaintiff was not 
liable to be charged to water cess. This 
Letters Patent Appeal was posted before a 
bench of three Judges as it was represent- 
ed on behalf of the Government that the 
decision in Kanniappa Mudaliar v. Secre- 
tary of State for India (1) required further 
consideration. 

The matter has now been argued before 
us fully by the learned Government Pleader 
and we are indebted to Mr. Nambiar who 
had kindly agree tc represent the other 
side as amicus curiae. Tt is not disputed 
that the case is directly governed by the 
decision in Kannappa Mudaliar v. Secre- 
tary of State for India (1), so far as the 
effect ofthe second proviso to s.l of the 
Madras Irrigation Oes3 Act is concerned. 
There are certain observations in that judg- 
ment bearing upon the relative scope of 
els. (a) and (b) of s. | of the Act and their 
relation to each other to which the learned 
Government Pleader took exception. It is 
not necessary for the purposes of this 
case for us to express any opinion upon the 
correctness or otherwise of those observay 
tions. Assuming for the moment that the 
present case falls under cl. (b) it is sulf- 
cient to say that we agree vith the opinion 
of thelearned Judges sofar as their inter- 
pretation of the second proviso to the sec- 
tion is concerned, namely, the one relating 
to the immunity of ryotwari-holders of land 
classified as wet. 

The expression ‘irrigated by using with- 
out due authority’ can reasanably be held 
only to contemplate a voluntary user, that 
is, with a pre-conceived purpose or at 
least anintention soto use the water. In 
substance the provision in respect of un- 

(1) 59 M. 107; 159 Ind. Oas. 13; (1935) M W N 1101; 


BRM 462, 69M LJ 728,42 L W 914; AIR 1936 
Mad, 42, 
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authorised or improper user is one in the 
nature ofa penalty and the mere fact that 
sub-cl. (b) of the enacting portion of the 
section was intended to apply even to cases 
of involuntary irrigation will not justify 
putting upon the language of the proviso 
a Construction which is wholly at variance 
with the implication of the word ‘use’ or the 
reference to ‘due authority. As pointed 
out by the learned Judges who decided 
Kanniappa Mudaliar v. Secretary of State 
for India (1), a course of decisions in this 
Court had uniformly held that the word 
used’ appearing in different portions of 
the Act Clearly contemplated voluntary 
user. When in 1900 the legislature pro- 
posed to enable the Government to levy 
cess even in respect Of involuntary irriga- 
tion, the legislature did not indicate its 
intention to depart from the proper or de- 
clared significance of the word ‘used’ but 
adopted different phraseology in cl. (b) to 
cover cases of involuntary irrigation. We 
are, therefore, of opinion that even the 
policy ofthe legislation of 1900 would not 
justify us in putting upon the expression 
_ using: without due authority” a different 
Interpretation from that adoptedin the 
earlier cases. The Letters Patent Appeal 
fails and is dismissed. 

A-N. Appeal dismissed, 

l BOMBAY HIGH COURT 
Criminal Reference No. 57 of 1936 
July 29, 1936 
Braumont, ©. J. AND Wassooprw, J. 
EMPEROR~Proszcuror 
versus 

o. MARSHAL -- ACCUSED 

Criminal trial—Sentence—Enhancement of ~—Motor 
driver driving car at rash speed—Passing over an- 
other car and tn trying to come on right side, losing 
control — Collision with tree — Occupants dying— 
Sentence of 4 months’ rigorous imprisonment by Magis- 
trate—Death, whether natural consequence of rash 
act—Enhancement, if proper. 

The accused while driving his car at an excessive 
speed, on a straight road which was uncrowded wanted 
to pass over another car in front of him. Having got 
past the other car, the accused swerved tothe left in 
order to get back tothe proper side of the road, and 
in so doing, he lost control of his car which ran off 
the road, collided with a tamarind tree, and was 
thrown into afield, with the result that three of the 
passengers sitting in the back seat were killed. He 
was tried under e. 304-A, Penal Code, and sentenced 
tofour months’ rigorous imprisonment. The case was 
reonip tothe High Court for enhancement of sen- 

ence | 

_ Held, that ina case of this sort the sentence to be 
imposed could not be measured by the consequences 
of the act, unless those consequences were necessarily 
inherent in the act, and that the fact that three deaths 
resulted was nota circumstance which ought greatly 
to enhance the punishment to be inflicted for the rash 


168--109 & 110 
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and negligent act of the accused, The death of the three 
persons was not atall a naturaland probable conse- 


quence of his act, In the circumstances, the rash and 


negligent act of the accused being in driving ata 
speed at which he was unable to control the car, it 
could not be said that the punishment of four months 
rigorous imprisonment inflicted by the Magistrate was 
so grossly insufficient, that the High Court oaght to 
interfere in revision, 


Judgment.—This is a reference by 
the District Magistrate, Bombay Suburban 
District, asking us to enhance the sentence 
of four months’ rigorous imprisonment 
passed upon the accused for an offence 
under s. 304-A, Indian Penal Code, that is 
for causing death by a rash and negligent 
act. 

Having gone through the record, I think 
there is no doubt as to what happened. 
The accused was driving a car from a 
wedding party. He had four passengers 
at the back and two in the front, which 
was two more than the car was properly 
capable of holding. He started from the 
party some distance behind another car 
which was driven by a man named Nas- 
servanji, and on the Ghodbuuder road the 
accused desired to pass Nasservanji’s Car. 
The evidence is that the road isa straight 
road thirty-four feet wide and therefore 


` there should have been no difficulty what- 


ever in passing another car even at con- 
siderable speed. It is not suggested that 
tbere was any obstruction on the road at 
the time. However, according to the evi- 
dence, both the cars got into something 
in the nature of a race. What happened, I 
apprehend, was that, as soon as the accused 
began to .pass Nasservanji, Nasservanji 
not wanting to be passed by another car 
of the same party, accelerated the speed 
of his car, and probably the accused had 
to go faster than he intended, in order to 
get past the other car. , Having got past 
the other car,--and the evidence of the 
only independent witness is that the car 
was going at the speed of forty or fifty 
miles an hour,—the accused swerved to 
the left in order to get back tothe proper 
side of the road, and in so doing, he lost 
control of hig ear which ran off the road, 
collided with a tamarind tree, and was 
throwo into a feld, with the result that 
three of the passengers sitting in the back 
seat were killed. I think the accused was 
guilty of arash and negligent uct, because 
although if he had been a really competent 
driver, he ought to have been able to pass 
another car, even at the speed of fifty or 
sixty miles an hour,—the road being 
straight and there being no obstruction, 
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Still it is clear frem the circumstances of 
the cage that the accused was not capable 
of controlling the car while going at that 
speed. He evidently swerved to the left 
much too sharply, having regard to the 
pace at which he was going and the load in 
his car, and Ithink that was his rash and 
negligent act. When he found that he 
could not pass the other car, without go- 
ing at an excessive speed, he ought to have 
refrained from doing so. But I do not 
think that in a case of this sort, we can 
measure the sentence to be imposed by 
tLe consequences of the act, unless those 
` consequences were necessarily inherent in 
the act. If, for instance. a man drives car 
rashly and negligently into a crowd of 
people, one might say that that was a 
grossly rash act, because he was bound to 
kill or injure many people. But one can- 
not possibly say that going at too exces- 
sive aspeed in order to pass another car, 
the accused was bound to kill the oceup- 
ants in his own car. Having got six pas- 
sengers in his car besides himself, it was 
certainly necessary for him to be careful. 
But I do not think we can held that the 
fact that three deaths resulted is a circum- 
stance which ought greatly to enliance the 
punishment to be inflicted for the rash and 
negligent act of the accused. I do not 
think that the death of the three persons 
was atall a natural and probable conse- 
quence of his act. In the circumstances, 
the rash and negligent act of the accused 
being in driving at a speed at which he 
was unable to control the car, I do not 
think we are in a position to say that the 
punishment of four months’ rigorous im- 
prisonment inflicted by the Magistrate was 
so grossly insufficient, that we ought 
to interfere in revision. 

I think, therefore, that there should be 
no order on the reference. The Rule is 
discharged. 


D. Rule discharged. 


maeka aranan 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
Oivil Revision Petition No. 363 of 1936 
January 25, 1937 
Mir AHMAD, A. J.C. 
Master MATHRA DASS— 
PETITIONER 
i versus 
L. KANSHI RAM—Oppositp Party 
Civil Procedure Code (Act V of 1908), Sch. II, 
para, 3,0, IX, r. 8—Arbitrators disagreeing—Parties 
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agreeing to abide by decision of umpire ~Court fixing 
day for umpire's report~—Plainti#f absent on that 
day —Suit, tf can be dismissed for default. 

Where a matter is referred to arbitration, the 
Court has only to proceed according to the provisions 
of Sch, IT, Civil Procedure Code or, in the alternative, 
to supersede the arbitration and then call the parties 
and act under the sections andrules embodied in the 
Oivil Procedure Code. 

Where upon a difference between the arbitrators, 
the parties agree to abide by the decision ofan 
umpire for whose report a day is fixed bythe Court 
but the plaintiff remaining absent on that day and 
the suitcannot be dismissed for default under 
O. IX, r. 8, ona day when the umpire is expected to 
file his report. Maharaj Bhagat v. Harihar Bhagat 
(1), relied on. 


C. R. P. from an order of the Sm. ©. C. 
ates Peshawar Cant., dated June 20, 

36, 

Mr. D. Chandarbal, for the Petitioner. 

Mr. L. Wazir Chand, for the Opposite 
Party. 

Order.—The petitioner sued respondent 
for recovery of Rs. 150 on account of use 
and occupation by the respondent of a room 
belonging to the petitioner. It was referred 
to the arbitration of two persons. In the 
agreement to refer it was laid down that 
in case there was a difference of opinion 
between the arbitrators, R. 8. Hira Lal 
should act as an umpire. The arbitrators 
sent in divergent reports. On May 9, 
1936, the Court ordered that the file should 
be sent to R. 8. Hira Lal with the request 
that be should give his opinion as an 
umpire and May 16, 1936, was fixed for his 
report. On that day the plaintiff petitioner 
absented himself and the Court dismissed 
the suit under O. IN, r. 8, Civil Procedure 
Code. The petitioner applied on the same 
day for restoration of the suit but the 
Court dismissed the application. He has 
come up on revision to this Court. Learned 
Counsel for the petitioner urges that the 
trial Court had no jurisdiction to proceed 
under O. IX, r. 8 Civil Procedure Code, 
because cl. 2, para. 3, Sch. II, debarred 
the trial Court from proceeding with 
the case in any way other than that laid 
down in Sch. II. Learned Counsel for the 
respondent has not been able to meet the 
objection. Schedule IlL, Civil Procedure 
Code, deals with arbitration, Paragraph ð 
runs thus: 

“1) The Court shall by order refer to the arbi 
trator the matter in difference which he is require: 
to determine, and shall fix such time as it think. 
reasonable for the making of the award and shal 
specify such time in the order; (2) where a matte 
is referred to arbitration, the Court shall not 
save in the manner and to the extent provide 


in this schedule, deal with such matter in th: 
same suit.” 


It is obvious that where a matter is 
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referred to arbitration, the Court has only 
to proceed accarding to the provisions of 
Sch. II, or in the alternative, to supersede 
the arbitration and then call the parties 
and act under the sections and rules em- 
bodied in the Civil Procedure Code. This 
view was held by the Patna High Court in 
Maharaj Bhagat v. Harihar Bhagat (1), I 
find myself in entire agreement with the 
view of his Lordship of the Patna High 
Court and hold that a Court cannot dismiss 
the suit for default under O. IX, r. 8, 
Civil Procedure Code, on a day when the 
umpire is expected to file his report. The 
petition is accepted, the order of the 
trial Judge is set aside and the case re- 
manded to him for decision. He will 
now ask R. S. Hira Lal to give his decision 
as an umpire and proceed according to 
law. As a legal point was involved, I 
direct that the parties should bear their 
own costs. 


D. Revision allowed. 
ae I R 1923 Pat. 115; 65 Ind, Cas, 144; 3 PLT 
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___ MADRAS HIGH COURT 
Criminal Revision Case No. 835 of 1936 
Criminal Revision Petition No. 775 of 1936 
February 4, 1937 
Panprane Row, J. 

In re KALIYAPPAUDA YAN—Acousep 
A No. 1—PETITIONER 

Evidence Act (I of 1872), ss. 123, 124 ~Previlege 
under —Whether can be claimed in respect of state- 
nents made to forest range officer in the course of in- 
vestigation. 

Privilege under ss, 123 and 124, Evidence Act, can- 
not be claimed in respect of statements recorded in the 
course of an investigation permitted by law as for 
example by the forest range officerare theydo not 
relate to any affairs of State nor can they besaid to be 
communications made in official confidence the dis- 
closure of which would be injurious to public in- 
terests. 


Cr. R. P. under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Court of the 2nd Class, Magistrate, Tiru- 
vannamalai, dated October 16, 1936, and 
madein ©. CO. No. 1623 of 1935 


Mr. A. S. Sivakaminathan, for the Peti- 
tioner. 

The Public Prosecutor, for the Crown. 

Order--The petitioner and several 
others were accused of being in possession 
of billets of illicit sandalwood suspected 
to have been removed from a certain re- 
serve forest and they were charged with 
an offence punishable under s. 21 (f) of 
the Madras Forest Act. 
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Apparently in the course of the enquiry 
there was an attempt made to convert the 
charge into one of theft or dishonest de- 
tention of stolen property. In the course 
of the enquiry the Ist arcused moved the 
Court for -the production of certain state- 
ments rezorded by the Forest Range Offi- 
cer in his course of his investigation in 
the present case from accused Nos, 2 and 
3 and others. Summons for the production 
of these records appears to have been issu- 
ed and they appear to have been actually 
produced in Court. Privilege was claimed 
under ss, 123 and 124 of the Indian Evi- 
dence Act, The Magistrate thought that 
such privilege could not be claimed and 
even addressed the District Forest Officer 
on the subject expressing that opinion. 
(Vide the Sub-Magistrate’s letter dated 
ae 27, 1936, to the District Forest OM- 
cer). 

The Forest Officer appears to have con- 
tended thatthe statements recorded at 
the time of the investigation were not ad- 
missible as legal evidence. Finally the 
Magistrate's successor passed an order 
disallowing the request of the accused 
for the production of the statement in 
question. 

The last order of the Magistrate which 
is now sought tobe revised is not very 
clear asto the ground on which the request 
of the accused was refused. There is a 
reference tothe privilege claimed under 
s. 123 of the Indian Evidence Act in the 
order and also to the objection made by 
the Vakil for the 2nd accused on the groand 
that the records were inadmissible in evi- 
dence. The learned Sub-Magistrate appears 
to have mixed up these two questions which 
ought to have been kept separate. 

The first question was, can privilege be 
claimed in respect of these stalements 
under ss. 123 and 124 of the Indian Evi- 
dence Act ? and the second was, If no sugh 
privilege can be claimed and the statements 
have to be produced in Court, would they 
be admissible in evidence? 

So far as the lirst question is concerned, 
it is clear that no privilege can be claim- 
ed under ss. 128 and 1:4 of the Evideuce 
Act in respect of these statements. They 
do nos relate to any affairs of State nor 
can they be said to be communications 
made in Official confidence the disclosure 
of which would be injurious to public inter- 
ests. The statements were recorded in the 
course of an investigation permitted by law 
and there is absolutely no reason why the 
record of such an investigation should not 
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be made available to the Court which hears 
the same case judicially. i 

I have, therefore, no doubt that the 
production of the statements in question 
onghtto have been insisted upon by the 
Magisirate and the statements should have 
been permitted to be inspected by the first 
akh at whose instance they were called 
or. 

As regards the other question whether 
any of the statements are admissible in 
evidence, inthe absence of the statemenis 
themselves it is not possible to proncunce 
any opinion. It will be for the Magistrate 
after perusing the statements and consi- 
dering the objections as to their admissi- 
bility that may be raised before him to 
decide for himself whether any particular 
statement which is sought to be put in as 
evidence is admissible or not. The Sub- 
Magistrate is, therefore, directed to proceed 
with the enquiry in the light of the above 
observations. 


AN. Order accordingly. 


Pe 


: LAHORE HIGH COURT. 
Civil Revision Petition No. 768 of 1935 
April 15, 1936 
ADDISON IND ABDUL RASHID, Jd. 
HARI CHAND AND aNotaER— 
PLAINTIFFS— PETITIONERS 
VETSUS 
DINA NATH—Deranpant— 
Opposite PARTY. 

Civil Procedure Code (Act V of 1908), O. XXII, 
rr. 3,4—Death of plaintif after preliminary decree 
but before final decree—His representatives applying 
to be broughton record three months after death— 
Rr. 3 and 4, whether apply. 

“Action” means “right of action” which is deter- 
mined at the time of the passing of the preliminary 
decree in a mortgage suit, and the final decree is 
only by way ofworking out in detail the principles 
laid down and determined in the preliminary decree. 
Consequently rr. 3 and 4 of O, XXII, Oivil Pro- 
cedure Code, do not apply to'cases of death of parties 
after the passing of a preliminary decree in a mortgage 
suit and before final decree and his representatives 
can after three months of the plaintiffs death apply 
to be brought on record. Anmol Singh v. Harishanker 
Lal (8) and Tulsidas v. Ramzan (9), dissented from. 

[Case-law referred to.] 

©. R. P. from the decree of the Sub-Judge, 
4th Class, Amritsar, dated July 11, 1935. 

Order of Reference. 

Jai Lal, J— A preliminary decree for sale 
of mortgaged property was passed in 
favour of Gian Chand, but before a final 
decree could be passed Gian Chand died 
and hislegal representative was not brought 
on the record for about nine months after his 
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death. The question involved in this peti- 
tion for revision is whetker the legal repre 
sentative of Gian Chand should have been 
brought on the record within the time pre- 
scribed for substituting legal representa- 
tives under ©. XXII, rr. 3 and 4, or whether 
these rules have no application to cases 
where the plaintiff dies after the preliminary 
decree. The decision of this question will 
probably depend upon whether the proceed- 
ings after the preliminary decree till the 
passing of the final decree are a continuation 
of the suit. Itis contended on behalf of 
the petitioner that they are not and that an 
application for bringing on record the 
legal representative of a deceased plaintiff 
in such acaseis governed by Art. 181, 
Limitation Act, and that O. XXI, has no 
application to such cases, 

The cases discussed before me are those 
mentioned in the judgment of the learned 
Subordinate Judge. It appears from them 
that there is a sharp conflict of opinion 
between the various High Courts. The 
Allahabad High Court supports the view 
of the learned Subordinate Judge while the 
majority of the other High Courte have 
taken the opposite view. No case fully 
applicable tothe facts of the present case 
decided by this Court has been cited at the 
Bar. Iconsider that, under the circum- 
stances, itis desirable that there should be 
a more authoritative pronouncement on this 
subject by this Court. I accordingly send 
this case toa Division Bench for decision. ‘I 
may note here that no objection has been 
raised to thesubstitution of the legal re- 
presentatives of Bhagat Ram, petitioner, 
who had applied to be substituted in place 
of Gian Chand and who also has in the 
meantime died. 

Mr. Amar Nath Chopra, 
tioners. 

Mr. Jhanda Singh, 
Party. 

Order of Division Bench. 

Abdul Rashid, J—On May 10, 1932, 
a preliminary mortgage decree was passed 
in favour of Gian Chand, but before a final 
decree could be passed Gian Chand died 
and no application to bring his legal re- 
presentives on the record was mude for 
about 14 months after his death. On 
January 9, 1935, an application was made 
by Bhagat Ram to the effect that he was 
the adopted son of Gian Chand, and that 
his name may be brought on the record as 
the legal representative of the deceased 
plaintiff This application was opposed 
by the defendant, One of the objections 
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of the defendant was that as no application 
had been made by the legal representative 
of Gian Chand, deceased, within a period 
of three months, the suit had abated. The 
learned Subordinate Judge held that as no 
application under O. XXII, r. 3, Civil Proce- 
dure Code, was filed within the prescribed 
period by any of the legal representaives 
of Gian Chand the suit had abated. Against 
this decision Bhagat Ram ‘has preferred a 
petition for revision to this Court. 

The main contention urged on behalf of 
the petitioner was that rr. 3 and 4 of 
O. XXII have no application to cases where 
the plaintiff dies after a preliminary decree 
in a mortgage suit has been passed in his 
favour, and that an application for bring- 
ing on the record the legal representative 
of a deceased plaintiff in such a case is 
governed by Art, 181, Limitation Act. 
Reliance was placed in this connection on 
a ruling of their Lordships of the Privy 
Council reported as Lachmi Narain v. 
Balmukand (1). In the case referred to 
above the High Court on appeal had made 
an order by consent for partition in certain 
terms and had remitted the suit to the 
Subordinate Judge for disposal under the 
decree. Upon the plaintiff failing to 
appear on the day appointed by the Sub- 
ordinate Judge for the matter to be proce- 
eded with, he made an order dismissing the 
suit under O. XVII, r.2, Civil Procedure 
Code. It was observed by their Lordships 
that after a decree has once been made in 
a suit, the suit cannot be dismissed unless 
the decree is reversed on appeal. The 
parties have, on the making of the decree, 
acquired rights or incurred liabilities which 
are fixed, unless or until the decree is varied 
or seb aside. After a decree any party can 
apply to have it enforced. It was further 
held that dismissing the suit under O. XVII, 
r. 2, Civil Procedure Code, the Subordinate 
Judge passed an order which he had juris- 
diction to make and that the High Court 
was, therefore, justified in the exercise of 
its powers of revision under s. 115, Civil 
Procedure Code. in reveising such an 
order. 

A Full Bench of the Madras High Court 
held in Perumal Pillai v. Perumal Chetty 
(2), that rr.3and 4 of O. XXII, Civil Proce- 

(1) 4 Pat 61; 81 Ind. Cas, 747; AT R1924 PO 198: 
S11 A 321,35 ML T 143; 47 M L J 441; 20 LW 
491; (1924) MW N 707;10 O& ALR 1033;5 PLT 


623; 22 A I,J 990; 26 Bom LR1129; 40CL J 439; 
pO AP Cl; 29 CWN 391;1 0O WN 629 

@) 51 Mad. 701; 112 Ind. Cas. 116; A IR 1928 
Mad.t 914; 55M LJ 253; (1928) M WN 434; 28 LW 
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dure Code, do not apply to cases of death of 
parties after the passing of a preliminary 
decree in a mortgage suit. It was observed 
in the judgment that “action” means “right 
of action” and that if that is the true way of 
looking at the matter, tbe right of action 18 
determined at the time of the passing © 
the preliminary decree in a mortgage suit, 
and that the final decree is only by way of 
working out in detail the principles laid 
down and determined in the preliminary 
decree. Itwas held in Nazir Ahmed vY. 
Tamizaddi Ahmed (3), that no abatement of 
the suit takes place when a plaintiff dies 
after the preliminary decree is passed in a 
mortgage suit and no application for sub- 
stitution of his heirs is made within the time 
limited bylaw. Order XXI, r. 3, Civil 
Procedure Code, has no application in such 
cases. Reliance was placed in the Calcutta 
case chiefly on the ruling of their Lordships 
of the Privy Council in Lachmi Narain V. 
Balmkand (1). It was pointed out that the 
observations of their Lordships are applica- 
ble in principle toa mortgage suit where the 
plaintiff dies after securing a preliminary 
decree in his favour. It was held in 
Muthiah Chettiar v. Tha Zan Hla (4), that 
where a preliminary decree has been pass- 
ed and no application has been made within 
90 days from the date of the death of a def- 
endant who had died after the passing of 
the preliminary decree to bring his legal 
representatives on the record, the suit does 
not abate as against the deceased defen- 
dant. Order XXII, r. 4, Civil Procedure 
Code, has no application in such a case. 
Similar observations were made in Rahim 
Bakhsh v. Walaiti Ram (5), Bapu v. Gulab 
Chand (6), and Kalu Ram v. Gaya Din (7). 
A contrary view was expressed by a 
Division Bench of the Allahabad High Court 
in Anmol Singh v. Hari Shankarlal (8). 
It was held in that case that a mortgage 
suit does not terminate by the passing uf a 
preliminary decree but continues, till it is 
finally and completely disposed of by the 
passing of the final decree. It was furthur 
observed that in these circumstances the 
death of a party after the passing of the 
preliminary decree may cause an abatement 
(3) 57 O 285: San aaa 303; AI R 1929 Cal. 
; . (1930) Cal. 239. 
sit R aé, ur Ind. Gas. 730; A I R 1933 Rang. 
NGGEN Lah. 329; 122 Ind. Cas, 227; Ind. 
Rul, (1930) Tah. 307. 


6) AI R1929 Nag 142; 116 Ind. Cas. 657 (F B). 
g A I R 1927 Oudh 561; 106 Ind Cas. 332; 4 OWN 
1 


002. 
(8) 52 A 910; 126 Ind. Cas. 20; A IR 1930 All. 
719; (1980) AL J 825; Ind, Rul. (1930) All. 772. 
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of the suit under O. XXII, r. 4, Civil Proce- 
dure Code. The Privy Council ruling re- 
ported as Lachmi Narain v. Balmukand (1) 
was distinguished on the ground that it was 
not absolutely essential in a partition suit to 
pass a preliminary decree before passing a 
final decree, and that it was not apparent 
from the decision of their Lordships whether 
they regarded the consent decree passed in 
that case as a preliminary decree or a final 
decree. 

With all respect we are of opinion that 
the Allahabad view is not in accordance 
with the law as laid down by their Lord- 
ships of the Privy Council. The ease dealt 
with by their Lordships was remitted to 
the Subordinate Judge by the High Court 
so that necessary steps for effecting the 
partition be taken. The compromise decree 
was, thsrefore, undoubtedly a preliminary 
decree and the partition by metes and 
bounds was to be carried out before a final 
decrze could be passed. There is no dis- 
tinction in principle between a decree such 
as the one in Lachmi Narain v. Balmukand 
(1) and a preliminary decree for sale in a 
mortgage suit- In either case a preliminary 
decree determines the rights of the parties 
and the subsequant proceedings are merely 
ofa subsidiary character. The Sind Court 
has taken the same view as the Allahabad 
High Court in Tulsidas v. Ramzan Abdulla 
(9), in respect ofthe point involved in the 
present petition. The Privy Council case 
Lachmi Narain v. Balmukand (1) has not 
been referred toin the Sind ruling. We 
are of opinion’ that the principle of law 
enunciated by their Lordships of the Privy 
Councilin Lachmi Narain v. Balmukand 
(1), is fully applicable to the facts of the 
present cage and that the provisions of rr. 3 
and 4, O. KALI, Civil Procedure Code, have 
no applicability to a case where the plaintiff 
dies after securing a preliminary decree and 
before the passing of the tinal decree in a 
mortgage suit. We respectfully agree with 
the view expressed by ihe Calcutta, Madras, 
Rangoon and the Lahore High Courts and 
Nagpur and Oudh Courts in this respect, 
and with all respect dissent from the view 
expressed by the Allahabad High Court and 
the Sind Court. 


For the reasons given above we accept 
this petition for revision, set aside the 
order of the trial Court dated July 11, 1935, 
to the effect that the suit had abated, and 
remit the case to the learned Subordinate 
Judge with the direction that he will 


(9) A 1R1926 Sind 20; 89 Ind, Cas, 238, 
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proceed to dispose of the application present- 
ed by Bhagat Ram, appellant, in the light 
of the observations mude above. Parties 
will bear their own costs in this Court. 

D. Revision allowed. 


neem 


BOMBAY HIGH COURT. 
Criminal Reference No. 63 of 1936 
August 7, 1936 
Braumont, C.J. AND Wassoopew, J. 
EMPEROR—Proszovuror 
Versus 
KHAN MAHOMED SHERMAHOMED 

—ACOUSED. . 

Penal Code (Act XLV of 1880), s. 304-A—Approxt- 
mate and ultimate cause of death, distinction between 
—Sentence—Deterrent — Negligent driving—Loss of 
human life-—-Consideration in passing sentence, f 

It is very dangerous to attempt to distinguish in 
cases under s.304-A, Penal Code, between the ap- 
proximate and ultimate cause of death due toa rash 
and negligent act. . 

The mere fact that a human life is lost dueto 
negligent driving of motor car does not justify the 
Court in passing a deterrent sentence, if the lost life 
could not have been reasonably anticipated by the 
accused. In considering the question of enhancement 
of sentence one has to consider whether the rash and 
negligent act of the accused which has occasioned 
the death, shows callousness on his part as regards 
the risk to which he was exposing other persons. 
The severity of the sentence must depend to a great 
extent on the degree of callousness which is present in 
the conduct of the accused. Emperor v. Marshal (1), 
followed. 

Driving motor cars has become an essential part of 
human activities,and it is impossible toavoid a 
certain number of accidents. It is no part of the duty 
of Courts to punish with savage sentences every motor- 
ist who has the misfortune to have an accident, 
which results ina loss of life, even though the ac- 
cident be due to an error of judgment on the part of 
the driver, The circumstances of each case must be 
considered in imposing sentence. i 

Cr. Ref. made by the District Magistrate, 
Bombay. i 

Mr. B. G. Rao, for the Crown. 

Messrs. P. B. Gajendragadkar and V. M. 
Kurlekar, for the Accused, 

Beaumont, C. J.—This is a reference 
by tne District Magistrale, Bombay Sub- 
urban District, inviting us to enhance the 
sentence passed upon the accused, who 
is.convicted under s. 30L-A, Indian Penal 
Code. The accused was sentenced toa fine 
of Rs. 150, in default, three months’ rigorous 
imprisonment. f 
_ The facts are that the accused was driv- 
ing a motor lorry on October 22, 1935, 
along the Ghodbunder Road from Andheri 
to Malad. Atthe same time, a private 
motor car was comingfrom Malad towards 
Andheri on the proper side of the road. 
There was a bullock cart going in the same 
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direction as the accused's lorry, and with 
a view to passing . the bullock cart the 
accused swerved on to the right-hand side 
of the road. His own case is, that owing 
to another lorry in front of him, which 
had just passed the bullock cart, he wag 
not able to see whether the road was clear, 
and he did not see the approaching car. 
If he was not able to see that the road 
was clear, he had, of course, no right to 
go over to the right-hand side of the road 
in order to pass the bullock cart. He should 
have waited behind the bullock cart until 
he could see that the road was clear. The 
evidence rather suggests that as a matter 
of fact he could see the private car approach- 
ing, because the driver of that car says 
that he did see the accused’s lorry quite 
plainly. If the accused could see the 
approaching car, presumably, he committed 
an error of judgment in calculating the 
speed at which the car was approaching. 
He thought that he could get past the 
bullock catt before the other car got in his 
way, butin fact, he could not. At any 
rate, he found that he was in great danger 
of running into this private car, and in 
order to avoid crashing into the private car 
and probably killing the occupants, he 
swerved sharply tothe right and went over 
some waste ground. In so doing, he hit 
the approaching car, and occasioned a 
certain amount of damage, but did not 
hurt the occupants; and all would have 
been well with the accused but for the fact 
that he had in the back of the lorry a man 
who was sitting on a cask, and when the 
motor lorry went over this rough ground, it 
occasioned a bump, which threw the man 
sitting onthe cask on to the road, and 
unfortunately he was killed. 

Counsel for the accused has challenged 
his conviction, as heis entitled to do on a 
reference to enhance the sentence. But 
[think his conviction was justified. I think 
the accused was undoubtedly guilty of a 
rash and negligent act in going over to 
the right-hand side of the road, either 
without seeing that the road was clear or 
when he had not got time to get back to 
the proper side of the road before the 
private car, which was approaching, got 
into his way. No doubt the ultimate cause 
of the death of this unfortunate man who 
fell out of the motor lorry was occasioned 
by the rash and negligent act of the 
accused; and I think it would be very 
dangerous to attempt to distinguish in 
cases under s. 304 A between the approxi- 
mate and ultimate cause of death due to a 
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rash and negligent act. There is no doubt 
that inthe present case the accused was 
properly convicted, and the only question 
is whether the sentence passed on him 
should be enhanced. Now, assuming that 
the accused was wrong in going to the 
right-hand side of the road, in the first 
instance, there is, I think, no doubt that 
he took a very wise course in swerving on 
to the waste ground. He thereby avoided 
avery serious collision with the private 
ear. Ifthe man inside the motor lorry was 
sitting on a cask in such a position 
that a bump oczasioned to the lorry would 
throw him on tothe road, I think he was 
acting very foolishly. A motor lorry is 
always liable to go over a piece of bad 
road, particularly in this Presidenev; and 
anybody sitting inside a lorry should take 
care that he is sufficiently secured not to 
be thrown out merely by a bump. This 
may have been a bad bump, but I do not 
think that the accused could possibly have 
imagined that the man inside the lorry 
would not be able to hold on and prevent 
himself from falling out. The learned 
Magistrate takes the view that a deterrent 
sentence was called for on three grounds. 
He says, first of all, that a human life 
was lost. Weheld the other day that the 
mere fact that a human life is lost does 
not justify us in passing a deterrent sen- 
tence, if the lost life could not have been 


reasonably anticipated by the accus- 
ed. [Emperor v. Marshal (1)]. Then 
the learned Magistrate says that 
there was “extremely rash and callous 


conduct of the accused causing the acci- 
dent without the least justification.” If I took. 
that view of the accused's conduct, I should 
certainly be in favour of enhancing the 
sentence. I think that in all these cases 
one has to consider whether the rash and 
negligent act of the accused which has 
occasioned the death, shows callousness on 
his part as regards the risk to which he 
was exposing other persons. I think the 
severity of the sentence must depend toa 
great extent on the degree of callousness 
which is present in the conduct cof the 
accused. Here Ido not think there was 
any callous conduct. Asli said before, the 
accused committed an error of judgment, 
but, having done so, he did his best to 
avoid the conseqnences of his error. The 
learned Magistrate's third ground is that: 
“Accidents of this nature are of frequent occur- 
rence, and inthe interest of administration of justice 


(1) 168 Ind. Cas. 865; A I R 1937 Bom. 80; 38 Bom, 
LRI, ‘ 
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and protection and safety of human lif 6, such ofen- 
Ces Yequire to be sternly dealt with". 

I do not agree with that principle. One 
has to remember that driving motor cars 
has become an essential part of human 
activities, and it is impossible to avoid a 
certain number of accidents. In my view 
it is no part of the duty of Courts to punish 
with savage sentences every motorist who 
has the misfortune to have an accident, 
which results in a loss of life, even though 
the accident be due to an error of judgment 
onthe part of the driver. The circum- 
stances of each case must be considered in 
imposing sentence. In my opinion, there 
18 no reason why we should interfere with 
the discretion exercised by the learned 
City Magistrate in imposing merely a fine. 
We, therefore, make no order on the 
reference. 


Wassoodew, J.—I agree. 


D. Order accordingly. 





___MADRAS HIGH COURT 
City Civil Court Appeal No. 9 of 1935 
April 23, 1936 
PANDRANG Row, J. 
PAMIDI VEDAVALLI THAYARAMMAL 
—APPELLANT 
versus 
JUNUS OHETTIAR— RESPONDENT 
Madras City Tenants’ Protection Act (III of 1922) 
as. 11, 2 (4)— Tenant, definition of—Whether requires 
that tenant should be ownerof superstructure at all 
times— Right to receive notice~ Contract, if can affect 
right— Act, if confers protection to tenants of business 
premises — Interpretation of Statutes —Preamble— 
isnactment exceeding purpose stated-- Court if can 
aaa tan i : i 
e de nition of ‘tenant’ in the Madras City Tenants’ 
Protection Act, does not require that the naak a 
is a tenant under the Act should at all times continue 
to be the owner of the superstructure or building 
thereon, though the Act itself applies only to 
tenancies created before the Act in respect of land 
on which buildings were inexistence. The continued 
existence of the buildings and the continued owner- 
ship of the buildings by the tenant are not necessary 
aon T the aani right to get the benefit of 
s. 1l of the Act so long as he is a tenan 
tha Aot Si t as defined by 
ne of the benefits or rights conferred by th 
on the tenant as defined therein is defined TP 
which requires that a notice of three months should 
be cent before a suit for ejectment is instituted 
This is an important right and nothing in any con- 
tract even in writing registered can take away that 
right h 
Phere is nothing in the preamble orin the Act 
which an intention could be gathered of retina 
the operation of the Act to tenancies cf dwelling 
houses or an intention to exclude tenancics of busi- 
ness premises, Protection of the Act is not contined 
to occupants of dwelling houses only butthe Act 
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applies to tenants having business premises also. 

It is not open to the Courts to question the right of 
the legislature to go beyond what was stated inthe 
preamble asthe reason for the legislation. 


C. O. O. A. against the decree of the 
Qourt of the City Civil Judge, Madras, 
dated August 30, 1134. 

i Mr. V. Ramaswami Ayyar, for the Appel- 
ant. 

Mr. A. M. Krishnaswami Ayyengar, for 
the Respondent. 

Judgment.—This is an appeal from the 
decree of the Oity Civil Judge, Madras, 
dated August 30,1934, in O. S. No. 220 of 
1933 on his file, a suit for ejecting a 
tenant and for recovering arrears of rent 
due by him. The plaintiff's case was that 
the defendant was a tenant of hers in 
occupation of a plot of land as well asa 
tiled shed belonging to her asa monthly 
tenani bound to pay a rent of Rs. 15 a 
month. The defendant claimed that the 
buildings onthe suit land were his, that 
he is entitled to protection „under the 
Madras City Tenants’ Protection Act, that 
the rent payable was only Rs. 4 a month 
and thatall rent up to October 1932 hud 
been paid. A number of issues were fram- 
ed by the learned City Civil Judge but 
in his judgment he does not record find- 
ings on all the issues. He decided prac- 
tically only two questione, viz., (1) whether 
the defendant is entitled to protection 
under the Madras City Tenants’ Protection 
Act, and if so, whether the suit for ejectment 
must be dismissed in the absence of notice 
required by the Act and (2) the arrears of 
rent payable. He found the first question 
in the affirmative and dismissed the suit 
for ejectment. As regards the second point 
he passed a decree in favour of the plaint- 
iff for Rs. 150-8-0 as arrears of rent. The 
present appealis by the plaintiff. 

The main question argued in this appeal 
is that the finding of the learned City 
Civil Judge that the defendant is entitled 
to the protecticn of the Act is wrong. lt 
has also been contended that the learned 
City Civil Judge was wrong in assuming 
{hat the defendant was the present owner 
of the buildings on the suit land and that 
in the absence of any evidence to show 
that he is the owner it should have been 
found that he was not entitled to the be- 
nefits conferred by the Act. Unfortunate- 
ly the case was decided by the lower Court 
on documentary evidence alone and no 
oral evidence was let in by either side, 
and the documentary evidence does not 
at all make it clear that the defendant is 
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the owner of the buildings in question. 
There is no doubt a document of the year 
1924, viz, Ex. 3, which shows that he was 
in occupation of the snit land at the time, 
but that document does say that he was the 
owner of the superstructures on the land. 
The document is, moreover, inconsistent 
with a subsequent document of 1929 exe- 
cuted by the tenant Papiah Chetliar, i. e., 
the brother of the defendant, which pro- 
ceeds on the basis that Papiah Chettiar 
was in enjoyment of the superstructure. 
The point must, therefore, be decided on the 
basis that the defendant has not proved 
he is the owner of the superstructure. This 
question was the subject-matter of issue 
No. 2 which runs as follows: “Is ihe de- 
fendant the absolute owner of the shed 
and the other buildings on the land as al- 
leged in para. 2 of the written statement?” 
The burden of proving this issue lay on the 
defendant and he has not discharged that 
burden. 

There is no finding on the point by the 
learned Judge in the Court below but the 
evidence on record -does not justify a 
finding in favour of the defendant on this 
point. Tf therefore it were necessary to 
decide the question of the defendant's 
ownership of the buildings before it could 
be decided whether the defendent was en- 
titled to notice as required by s. 11, Madras 
City Tenants’ Protection Act, that question 
would have to be remitted to the Court 
below for a finding after taking such evi- 
dence as might be adduced by the parties. 
1 am, however, of opinion that it is not 
nevessary to take this course for even 
on the assumption that the superstructures 
have not been proved to belong to the 
defendant the notice required by s. Il of 
the Act was required in the present case 
and the claim for ejectment must fail for 
want of such notice. The question as to 
the ownership of the superstructure would 
have to be decided no doubt if the ques- 
tion for decision was whether the defendant 
was entitled to compensation in respect of 
it or whether he was entitled to make an 
application under s 9 of the Act offering 
to purchase the lend from ithe landlord. 
That is not the case here. The point to 
be decided is whether the notice required 
by s. 11 of the Act was required in this 
case fo support the claim for ejectment. 
That will depend upon the question whether 
the defendant is a tenant within the mean- 
ing of the Act. That word is defined in the 

ot itself as follows: “Tenant” means tenant 
of land liable to pay rent on it, every 
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other person deriving title from him, and 
includes persons who continue in possession 
after the termination of the tenancy. The 
definition does not require that the per- 
son who is a tenant under the Act should 
at all times continue to be the owner of 
ile superstructure or building thereon, 
though the Act itself applies only to ten- 
ancies created before the Act in respect 
of Jand on which buildings were in exis- 
tence. 

The continued existence of the build- 
ings and the continued ownership of the 
buildings by the tenant are not necessary 
conditions of the tenant's right to get the 
benefit of s. ll of the Act so long as he is 
a tenant as defined by the Act. In this 
case there can be no doubt as is seen from 
the documents—‘‘and the point was not 
seriously disputed”—that the tenancy came 
into existence long before the Act, viz, 
in 1912 (vide Ex. Bi. The superstruc- 
ture must have been brought into exis- 
tence before the date of the Ex.1, [i. e., 
before January 1915 (vide Ex. 1)j. The 
land was used for the purpose of car- 
rying on “business of firewood depot” and 
it would appear that this business was be- 
ing carried on ever since 1912. This 
business obviously requires a shed or build- 
ings and there is every reason to believe 
that after the business was started the 
shed or buildings must have continued 
to exist and thereis no doubt that they 
still exist on the land. The plaintiff 
claims the buildings as her own on the 
strength of a certain stipulation contained 
in the rental agreement dated October 30, 
1922 (Ex. E) In that rental agreement 
which is a registered document the ten- 
ants of whom the defendant's brother 
was one agree to vacate the building and 
the ground and deliver the same to the 
landlord at the end of the period of the 
lease, viz. six years. But the building 
referred to in this rental agreement was 
not one already in existence at the time 
or belonged to the landlord at that time. 
It was a building that was to be construct- 
ed by the tenants and one of the stipula- 
tions in the agreement was that after the 
expiry of the lease the tenant was to sur- 
render possession of the building, ap- 
parently without compensation, to the land- 
lord. 

Now if, as is very clear, these tenants 
were tenants, entitled to the protection of 
the Act and were tenants under the Act, 
a stipulation of this kind whereby they 
would lose the benefit or protection given 
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by the Act would be of no avail under 
s. 12 of the Act. Section 12 is to the follow- 
ing effect: Nothing in any contract made 
by a tenant shall take away or limit his 
rights under this Act, provided that 
nothing herein contained shall affect any 
stipulations made by the tenant in writing 
registered as to the erection of buildings 
in so far as they relate to buildings erected 
after the date of the contract. This pro- 
viso cannot possibly apply to the present 
case. In the first place though the stipu- 
lation purports to relate to buildings to 
be erected after the date of the contract 
there can be no doubt that the buildings 
were already in existence and that the 
stipulation is now being attempted to be 
applied to buildings in existence before 
the date of the contract relied upon. 
Secondly, the proviso applies in my opin- 
ion, only to stipulations regarding the erec- 
tion of buildings, thatis to say stipulations 
restricting the right of the tenant to build 
such buildings as he likes either as regards 
the size, their cost, their situation, and so on, 
and it certainly cannot relate to stipulations 
cutting down or extinguishing altogether 
the right of the tenant to get compensation 
in respect of buildings built by him which 
is given to him by the Act, I am of opin- 
ion, therefore, that Ex.E does in no way 
alter the nature of the tenancy or deprive 
the tenants of anything which but for 
that agreement they would have been en- 
titled to under the Act; one of the be- 
nefits or rights conferred by the Act on 
the tenant ae defined therein is defined 
by s. 11, which requires that a notice of 
three months should be sent before a suit 
for ejectment is instituted. This is an im- 
portant right and nothingin any contract 
even in writing registered can take away 
that right. That in my opinion, is per- 
fectly clear from the Act itself. 

The plaintiff herself has acknowledged 
both by receipt of rent from the defend- 
ant and also in her plaint itself that the 
defendant isa tenantof hers. Her case 
was that the tenancy related to the build- 
ing as well as to the land and the defend- 
ant's case was that the tenancy was only 
of the land. The fact that the defendant 
isa tenant of the land is beyond doubt, 
for itis the admitted case of both parties 
that the land alone was originally let to 
tenants and is now held by the defendant 
under the plaintiff. The guestion is whe- 
ther the defendant's tenancy is a tenancy 
to which the Act applies and there can 
be no doubt that the Act applies to that 
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tenancy. The tenancy was only the conti- 
nuation ofa tenancy to which the Act ap- 
plied when it came into force. The de- 
fendant is a person deriving or claiming 
to derive title from his brother who in 
turn derived title from the tenant under 
the lease of 1912. The plaintiff is really 
estopped by her own pleadings from con- 
tending that the defendant is not a tenant 
in respect of the land concerned in this 
suit. The further point has been argued 
that the act cannot have been intended 
to apply to tenancies of land created for 
the purpose of enabling the tenants to 
carry on a business such as running a 
firewood depot. The suggestion is that it 
must be limited to tenancies of dwelling 
houses and not to tenancies of business 
premises. Reliance was placed for this 
purpose on the words ofthe preamble ac- 
cording to which the reason for the enact- 
ment was the necessity of giving protec- 
tion to tenants who in many parts of the 
City of Madras have constructed buildings 
on others’ lands in the hope that they 
would not be evicted so long as they pay 
a fair rent for the land. 

It is argued that unless every defendant 
in a suit for ejectment who claims the 
protection of the Act proves that he or 
his predecessor-in-title when he construct- 
ed the building on another's land did 
entertain the hope that he would not be 
evicted so long as he paid a fair rent for 
the land, he is not entitled to the protec- 
tion of the Act, an argument which has 
only to be stated to be dismissed as not 
worthy of acceptance. The argument ap- 
pears to have been pressed in Kunnammal 
v. Kanakesabhai Mudaliar (1), butit did 
not find favour with the Bench before whom 
it was pressed. As Curgenven, J. observ- 
ed, apart from the fact that there are 
enactments the provisions of which go be- 
yond the preamble, it was very doubtful 
whether any legislature could have intend- 
ed to impose on Courts the difficult, if not 
impossible, duty of deciding onthe pre- 
sence of such an attitude of mind as a hope 
of not being evicted. And he added that 
it would in any degree be unusual to make 
such an attitude of mind a test of the pos- 
session of legal rights, and that it was more 
probable that the Act was passed in its 
wide terms because they were the only 
workable terms. No doubt the other learn- 
ed Judge who heard the case and who ul- 

(1) 33 L W 676; 133 Ind. Oas. 779; A I R 1931 Mad. 


629; (1931) M W N 461; 61 M L J535; 54 M845; Ind. 
Rul, (1931) Mad, 779, 
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timately agreed with the order made in 
the case felt considerable hesitation before 
he did so, but that hesitation was appa- 
rently due to the fact that he was of opin- 
ion, that the actual provisions of the Act 
are far too wide and unqualified and that 
the provisions of s. 9, in particular partook 
of the nature of expropriation. [am un- 
able to concur in such strictures of what 
the legislature has thought ft to enact. If 
the legislature has thought fit to give pro- 
tection to tenants and the protection given 
extends to persons other than those whom 
a strict interpretation of the preamble would 
embrace, itis not open to the Courts to 
question the right of the legislature to go 
beyond what was statedin the preamble 
as the reason for the legislation. 

The legislature may very well have 
done actually a little more than what it 
started to do. In any case Kunnammal v. 
Kanakasabhai Mudaliar (1), affords no sup- 
port to the appellant's case. Asthe facts 
of thit case were more or less exactly 
similar to those of the present one—the 
tenancy there also being one in respect 
of a firewood depot—it would follow that 
the Act does uot cease to apply to the 
tenancy in the present case merely be- 
cause the use to which the land is put 
was that ofa firewood depot. Iam unable 
to see anything in the preamble or in the 
Act from which an intention could be 
gathered of restricting the operation of the 
Act to tenancies of dwelling houses or an 
intention to exclude tenancies of business 
premises. The definition of the word tbuild- 
ing’ found in the Act is certainly suffi- 
cient to include business premises as well 
as dwelling houses. It must be remem- 
bered in this connection that there are 
some business premises which are also 
used as dwelling houses and that there 
are some dwelling houses which are also 
used as business premises. The need for 
giving some protection against eviction to 
tenants in Madras could snot have been 
intended to be confined only to those who 
were threatened with eviction from their 
homes. Eviction from one’s place of busi- 
ness may be as serious a hardship as evic- 
tion from one’s dwelling house, and I see 
no reason to suppose that the legislature 
intended to confine the protection of the 
Act to occupants of dwelling houses only. 
In my opinin, the defendant who is admit- 
tedly a tenant of land from which he is 
sought to be evicted is atenant within the 
meaning of the Act for the tenancy isone 
which came into existence before the Act, 
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and in other respects also the Act fully 
applied to it. The defendant is, therefore, 
entitled to get the notice prescribed in 
sg, 11 of the Act before a suit in eject- 
ment could be instituted. Such notice 
has not been admittedly given and on this 
ground alone ihe decree appealed from 
must be sustained and the appeal dismiss- 
ed. The appellant must pay the ecsts of 
the respondent in this appeal. 
N. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 


SIONER'S GOURT 
128-18 4 
Appeal No. SI of 1936 
October 10, 1938 
MIDDLETON, J. C. 
POKHAR SING H-—JUDGMENT-DEBTUR ~ 
APPELLANT 
VETSUS 
RIKI SINGH--—-DECREE-HOLDER— 
RESPONDENT 

Decree—Executability—Suit referred to arbitration 
without intervention of Court—Arbitrator finding 
sum due to mortgagee and that he is entitled to posses- 
sion—-Decree in terms of award—Decree, whether 
merely declaratory—Whether can be executed by 
attachment and sale of mortgaged property. 

Parties toa suit on a debt due on a mortgage, 
referred, without the Courts intervention their 
dispute to arbitration. The arbitrator found that 
there was a specific sum due at the time of the 
award and that the mortgages was already entitled 
to take possession of the house. In execution of 
the decree passed in terms of the award by attach- 
ment and sale, it was contended that the decree 
being merely declaratory, could not be executed. 

Held, that the decree was not merely a declaratory 
decree and that, therefore, it could be executed by 
attachment and sale of the mortgaged property. 

A.from the order of the District Judge, 
Dera Ismail Khan, dated May 6, 1936. 

Sheikh Allah Baksh, for the Appellant, 

Judgment.—-The parties referred their 
dispute regarding a debt due on a mort- 
gage to arbitration without the interven- 
tion of the Court and the award of the 
arbitrator was subsequently filed in Court, 
thereby becoming a decree. The respond- 
ent has taken out execution ofthis decree 
by attachment and sale of the house mort- 
gaged. The appellant objected in the 
executing Court on the ground that the 
decree was merely declaratory and not 
executable. The objection was overruled 
in the executing Court and an appeal has 
been dismissed by the District Judge. The 
objector, Judgment-debtor, now comes up 
in further appeal. I have permitted Counsel 
for the appellant to refer to his own 
translation of the award which I have read, 
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The arbitrator came tothe conclusion that 
a sum of Rs. 3,250 was due from the appel- 
lant on the basis of a mortgage which had 
been without possession. He held that the 
appellant was able to pay immediately; he 
also held that in view of the terms of the 
mortgage, the respondent was entitled to 
take immediate possession. He, however, 
added that until such time as he did take 
possession, he would be entitled to interest 
on the sum of Rs. 3,250. Counsel for the 
appellant relies on various rulings of this 
Court in which a certain form of decree 
has been held to be declaratory. In all 
those cuses the dispute referred to arbitra- 
tion was the amount of debt payable by 
one party to the other and in all cases 
the arbitrator, having determined tha 
amount of debt, had stated in his award 
that certain property would thereafter be 
deemed to be mortgaged as security for 
that amount. 

The present case is totally different. 
The arbitrator has found that there was 
a specific sum due at the time of the award 
and that the respondent was already entitled 
to take possession of the house. There can 
be no doubt that the latter portion of the 
award can be executed and as the present 
execution application is for attachment and 
sale of the house, there is no bar to its 
being proceeded with. I dismiss the appeal 
without notice to the respondent. 


D. Appeal dismissed. 
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NAGPUR HIGH COURT 
Criminal Revision No. 119 of 1936 
May 22, 1936 
Boss, J. 
TEMPEROR—~PRoszovtor 
versus 
BANARSIDAS— AcousEp 
Criminal trial—Bail—Granting of—Power to ac- 
cept sureties, if can be delegated to another Magis- 
ate. Pak 

othe granting of bail is a judicial act and not a 
ministerial one and no judicial function which can 
only be performed by Courts having seisin of the 
proceedings can be delegated to another in the 
absence of an express provision of Jaw, or of some 
rule having the force of law. The proceedings entail 
something more than the mere passing of an order, 
The Judge or Magistrate who grants bail has to be 
personally satisfied in his judicial capacity that the 
sureties produced are reliable and solvent, and also 
that the persons who sign are actually the persons 
they purport to be. Fraudulent impersonation is not 
unknown in these matters. It follows that the Magis- 
trate cannot delegate this responsibility of granting 
bail to another Magistrate unless the law. expressly 
empowers him to do so. Linford v. Fitzroy (1), 
relied on. 
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The very fact that ss. 60, 76 (1), 85, 86, Ori- 
minal Procedure Code, were deemed necessary by the 
Legislature indicates that they are exceptions, and 
not part of the general law. The position in all of 
them is due either to some special rule of law or to a 
special clause in a contract. 

[Theory and conception of bail discussed.] 

Mr. Hidayatullah, for the Applicant. 

Mr. W. R. Puranik, for the Crown. | 

Order.—The question before me arises 
out ofan application for bail. Gruer, J. 
ordered the applicant who is being tried 
before the Headquarters Magistrate at 
Nagpur to be released cn bail on his 
executing a bond for Rs. 10,C00 with 
two sureties of Rs. 5,000 each. Nodiffi- 
culty has arisen about the bond which the 
applicant isto execute himself. But as 
regards the sureties, he wants the Court to 
accept two persons who reside in Cal- 
cutta, and asks that the question of their 
solvency be referred to the Chief Presiden- 
cy Magistrate there, or any other Magis- 
trate in Calcutta, and also that the two 
sureties be allowed to execute the bond in 
his presence instead of inthe presence of 
the Magistrate who has seisin of these pro- 
ceedings. The question is whether this can 
be done. 

The learned Magistrate who istrying the 
case thinksit cannot, while the learned 
Sessions Judge whohas made a reference 
under s. 438 of the Code of Criminal 
Procedure thinksit can. It is argued that 
there is nothing in s, 499 of the Criminal 
Procedure Code to prohibit this, and my 
attention is drawn to what the learned 
Counsel whoappeared for the accused (ap- 
plicant) states is a distinction between the 
provisions as regards the accused and those 
with respect to his sureties. He says 
that whereas the accused musi appear in 
Court and execute the bond there, there 
is nosuch provision as regards the sure- 
ties. I can find no such distinction. The 
section merely says 

“a bond... . ......shall be executed by such persons, 


and, when he ia released on bail, by one or more 
sufficient sureties.” 


In neither case does it say anything about 
the place or manner of execution. 

The granting of bail is a judicial act 
and not a ministerial one: Linford v. Fitz- 
roy (1) and no judicial function can be 
delegated to another in the absence of an 
express provision of law, or of some rule 
having the force of law. The proceedings 
entail something more than the mere pass- 
ing of anorder. The Judge or Magis- 
trate who grants bail has to be personally 


(1) (1849) 13 Q B 240; 18 L J M O 108; 13 Jur. 303; 
78 RR 358. 
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satisfied in his judicial capacity that the 
sureties produced are reliable and solvent 
and also that the persons who sign are 
actually the persons they purport to be. 
Fraudulent impersonation js not unknown 
in these matters, andin fact occurred in 
this very case. One ofthe sureties pro- 
duced bythe accused said he had come 
from Calcutta, wasfoundto be imperso- 
nating another map, and has since been 
convicted for that offence. This can occur 
at Calcutta just as easily asit can here, 
and yet the judicial responsibility for en- 
suring, as far as may be thatit shall not 
occur rests with Magistrate granting the 
bail, and not with another. It follows he 
cannot delegate this responsibility to an- 
other, unless thelaw expressly empowers 
him to do so. 

The old conception of bail entailed an 
actual handling over ofthe accused from 
the custody of the Oourt to that of the 
sureties. They were responsible for him 
and were obliged to produce him when 
called upon to do so, and so he was de- 
livered into their hands. How else could 
they have been held responsible, any more 
than the bailee of a chattel can be held 
responsible, gua bailee, until he has been 
given actual possession of the goods: (See 
Wharton's Law Lexicon, under the heading 
*bail’). 

In some of the American States the 
powers of the surety over the accused are 
very extensive, and ashe is supposed to 
have the actual custody of the accused, he 
may, when armed with what is called the 
‘bail piece’ arrest him even though he is 
out of the jurisdiction of the Court where 
he became bail, and in a different state, 
They also have another condition. The 
sureties must be subject to the processes 
of the Court which grants bail, all of which 
indicates that the sureties must come face 
to face with the Court whichis seised of 
the bail proceedings: (See Bouvier’s Law 
Dictionary, also under the heading ‘bail’). 

Some such powers appear to exist in 
India as well, though I say nothing either 
about their extent or the manner in which 
they can be enforced. It was argued 
before the Privy Counci) in Mahomed 
Yusuf-ud-Din v. Secretary of State for 
India (2) that as an accused person can 
be imprisoned through the action of his 
surety, he isnot a free man even though 
on hail, 
the judgmentof their Lordships agreed, 


(2) 30 © 872 at p.879; 301 A 154; 70 WN 729; 8 
Bar, 503; 5 Bom, LXR 480 (PO), 
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and said: 

“But their contention was that the imprisonment 
continued until the warrant was set aside ais 
and it may betaken that it lasted until the warrant 
was setaside—the appellant, they said, was nota 
free man; he was even liable to be actually impri- 
soned through the action of his sarety ......... > 
All this may be very true... y 


So it is clear the old conception of bail 
continues to the present day, except in so 
far asit has been expressly modified by 
law, or rule, or custom. 

The surety bondis something more than 
a mere contract with the Crown. The 
parties lo a contract are not bound to enter 
into it; nor are the results which flow from 
one the same. Provided certain conditions 
are fulfilled, a Magistrate is bound to grant 
bail. It isa right to which the uccused 
is entitled and not a mere favour. That 
ab once removes the matter from the realm 
of contract. So also the Magistrate is 
bound to accept the sureties produced, 
provided they are properly identified and 
are solvent, and reliable. He cannot for 
instance, Teject them on the ground of their 
political views. Then also when the bond 
is enforced after forfeiture, there is a 
special procedure which has no place in 
contract. However much certain aspects 
of the matter may bear a superficial re- 
semblance to contract,in its essence it is 
not a contract at all, but a special kind of 
right conferred upon an accused person, 
governed by its own rules and subject to 
its own procedure. 


Many difficulties will arise if the conten- 
tion of the accused’s learned Counsel is ac- 
cepted. In what capacity will the Chief 
Presidency Magistrate of Caleutta be ex- 
pected toact? Certainly not a judicial one ? 
Judicial acts can only be performed by 
Courts having seisin of the proceedings, 
and the Chief Presidency Magistrate is 
not seised of them in this case. If he 
does not actin a judicial capacity, then 
in the absence of some special rule en- 
abling him so to act, his position can only 
be that ofa private agent asked to per- 
form a certain ministerial function of the 
Magistrate who has seisin of the matter. 
But if the Magistrateis entitled thus to 
delegate his powers on general principles, 
then why should his choice be restricted 
to that of another Magistrate or even 
another official. Provided he is pre- 
pared to trust the man; surely it can 
be anybody: a friend across the street 
or evena stranger of whom he has heard 
at the other end of India. This would 
bea dangerous doctrine to introduce in 
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criminal matters, and yet when pushed to 
its logical conclusion, the argument can 
mean nothing else. 

Then again how is the Chief Presi- 
dency Magistrate to be approached? There 
are no rules on the subject, and there is no 
procedure prescribed. It would ultimately 
have to be by a private letter, however, 
much it might bear the outward indicia of 
officialdom, asking him to do this as a 
favour, andhe would have every right to 
refuse; and undignified position for a Court 
of justice to find itselfin, to say the least. 

Another difficulty might also arise in- 
volving a clash of jurisdiction between 
this Court and the High Court of Judica- 
ture at Calcutta, If the bond is forfeited, 
it would have to be enforced against the 
sureties in Calcutta who would be entitled 
toresist the processes ordered by the 
Courts of these Provinces on the ground 
that no proper bond had been taken from 
them. The matter would ultimately have 
to be decided by the Caleutta High Court 
which might quite easily hold that the 
_ view of this Court was wrong, and there 
would result a most unfortunate clash of 
Jurisdictions. If the matter were at all 
doubtful, I would hesitate to apply the law 
in a manner which might conceivably 
lead to such an unfortunate result. 

My attention has been drawn to ss. 60, 
76 (1), 85 and 86 ofthe Code of Criminal 
Procedure which allow a bond tobe exe- 
cuted before a Magistrate or person not 
seised of the proceedings. I have already 
said thut when there is an express pro- 
vision of law to that effect, of course it can 
be done. But the very fact that these 
sections were deemed necessary by the 
Legislature indicates that they are excep- 
tions, and not part of the general law. 
The same remarks apply to other instances 
in other parts of the law which were refer- 
red to. The position in all of them is due 
either to some special rule of lawor toa 
special clause in a contract. I have been 
shown no single case in which a procedure 
of this kind has been upheld under the 
general law of the land. 

Therefore, I am unable to accept the view 
of the learned Sessions Judge, and endorse 
that of the learned Headquarters Magis- 
trate. The sureties must appear before 
him and satisfy him of their solvency and 
their identity, except in so far as they are 


expressly authorised to do otherwise by’ 


some express rule or provision of law. The 
reference is rejected. | 
D. Referece rejected, 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’'S COURT 
Civil Appeal Nos. 77-11 of 1936 
January 13, 1937 
MIDDLETON, J.C. AND 
Mir Auman, A. J.C. 
ABDUL QAYUM AND ANOTHER — DECREE- 
NOLDERS-—APPBLLANTS 
VeETSUS 
Tiru Maulvi Haji MOHAMMAD SAT ED 
MOHAMMAD AMIN — JUDGMENT- DEBTOR 
AND OT HERS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O, XLI, r. 2 
(as amended by Peshawar Judicial Commissioner's 
Court)—Appeal, filing of—Limitation—Appeal filed 
within time but without copy of judgment of trial 
Court—Appeal returned and again filed with copy, 
but beyond limitation—Appeal held barred. 

Where an appeal was filed within limitation with- 
out a copy of the judgment of the trial Court having 
been enclosed as required by the amended r. 2 of 
O. XLI (amended by Judicial Commissioner's 
Court) and the appeal was returned with the direction 
thatthe copy of the judgment should be produced, 
and it was presented again with the copy of the 
judgment of the trial Court, when the period for 
filing the appeal had expired: 

Held, that the appeal was barred by time. Sain- 
ditta Ram v.Chhata Ram Piara Lal (1), relied on. 


C. A. from an order of the Second 
Additional Judge, Peshawar, dated January 
18, 1936. 

Mr. Hukam Chand, for the Appellants. 

Mr. Charanjit Lal, for the Respond- 
ents. 


Mir Ahmad, A. J. G—Firm Fazal 
Elahi Abdul Qayum has presented this 
further appeal against the order of the 
Additional Judge, Peshawar, who upheld 
the dismissal of the execution application 
filed by this firm against Firm Maulvi 
Haji Mohammad Saeed Mohammad Amin. 
A preliminary objection has been taken by 
the Counsel for the respondents that the 
appeal is time-barred. He has invited 
our attention to the amendment made by 
this Court in O. XLI, r. 2, Civil Procedure 
Code (appeals from appellate decrees) which 
is to the following effect : 

‘In addition to the copies specified in O. XLI, r.1, 
the memorandum of appeal shall he accompanied 
by acopy of the judgment of the Court of first 


instance unless the Appellate Court dispenses 
therewith,” 


Oounsel points out that this appeal was 
filed on April 20, 1936, without a copy of 
the judgment of the trial Court having 
been enclosed that the appeal was returned 
with the direction that the copy ofthe 
judgment should be preduced, and that it 
was presented again on May 6, 1936, with 
the copy of the judgment of the trial 
Court, when the period for filing the 


- of ‘arm' must, in the absence of 
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appeal had expired. Counsel quoted 
Sainditta Ram v.Chhata Ram Piara Lal 
(1), in which a Bench of this Court has 
held that according to convention a copy 
of the judgment of the trial Court should 
be filed along with a petition for revision 
and that the failure to do so within the 
period allowed for the petition for revision 
made the application time-barred. He asks 
that this appeal should also be, therefore, 
dismissed. Learned Counsel for the appel- 
lants has not been able to meet the pre- 
liminary objection. He admits that the 
copy of the judgment of the Court of first 
instance was produced after time, although 
it had been obtained by his clients before 
the expiry of the limitation. We consequent- 
ly hold that the appeal is time-barred and 


dismiss it with costs. Pleader’s fee 
Rs. 16. 
D. Appeal dismissed. 


(1) AIR 1934 Pesh, 9; 147 Ind. Cas. 1138; 35P LR 
274; 6 R Pesh. 45. 


NAGPUR HIGH COURT 
Criminal Appeal No. 298 of 1936 
January 15, 1937 
GRILLE AND GRUER, JJ. 
LOCAL GOVERN MENT—AppaLiant 

Versus 
GAJ RAJSINGH—Responpent 

Arms Act (XI of 1878), ss. 19 (e), 13—Going arm- 
ed witha gun without percussion cap and without 
license—Whether an offence—~Intention of using arms, 
ai necessary ingredient for offence under 
8. Ə). 

The word “arms” as defined ia s. 4, Arms Act, 
includes part of arms. lt would, therefore, in- 
clude a gun minus a percussion cap, and a per- 
son carrying that gun would be going armed with 


“ arms andthe person carrying such a gun without 


license would be guilty under s. 19(e), Arms Act, 
A man whois found going about with a pistol, 
gun, sword or other weapon within the definition 
proof to the 
contrary, be presumed to be carrying it with the 
intention of using it, should an opportunity for 
using itarise. The s. 13 itself as it stands is dis- 
tinct from s.14, as itimplies the action or process of 
going armed, If arms, according tothe definition, 
are carried, the requirements of the section are 
fulfilled even where the weapon could not immedi- 
ately be fired. Any other interpretation would 
open the way to evasion of the law by carrying 
caps or cartridges secretly or in the keeping of a 
companion. Queen-Hmpress y, Bhure (2), disented 
from, Sonaimuthu Amvalam v. Emperor (1), refer- 
red to. Emperor v. Mohamed Punjal 13), followed, 
Or. A. trom the order of the Oourt of 
the Additional Sessions Judge, Jubbulpore, 
dated September 16,in Criminal Appeal 
No. 200 of 1936, acquitting the appellant 
of an offence under s. 19-H of the Arms 
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Act appeal arising out of Criminal Case 

No. 10 of 1936, decided by the Magistrate, 

First Class, Jubbulpore, cn June 25, 1936. 
Mr. W. R. Puranik, for the Appellant. 
Mr. W. C. Datt, for the Respondent. 


Judgment.—This is an appeal by the 
Local Government against a judgment of 
the Additional Sessions Judge, Jubbulpore, 
reversing a conviction under s. 19 (e) of 
the Arms Act and setting aside a sen!ence 
of fine of Rs. 51 passed against the res- 
pondent Gajrajsingh. The facts as found 
by the trial Court were that on the in- 
structions of the Circle Inspectcr Kesar 
Singh (P. W. No. 1), a constable, Vidhadhar 
(P. W. No. 3) accompanied by Sarju (P. W. 
No. 2)and one other man, a sonar, sat in 
wait for the return of the accused, who was 
said to have gone to the jungle. When 
he came back from the side of the jungle 
carrying a gun he was challenged by the 
constable. The gun was fcund to be 
loaded, and he and it were produced be- 
fore the Circle Inspector, and thereafter 
the accused was challaned. The accused's 
defence was that he was merely carrying 
his brother Umeda’s gun as the Circle 
Inspector required it at the Kundam Dak 
bungelow for verification. This defence 
has not been believed in either Court, 
Defence Counsel also brought out that 
when the gun reached the Circle Inspec- 
tor nO percussion cap was Produced with 
it, and it was therefore argued that it 
had not been there at all. The trial Court, 
however, relying on the evidence of Sarju 
(P. W. No. 2) and Vidhadhar (P. W. No. 3) 
found that the cap was there when the 
gun was first detected in the possession 
of the accused, and that its subsequent 
loss was accidental. The lower Appellate 
Court has not discussed this evidence, 
and has not come to any finding whether 
the cap was there or not when the accused 
was challenged. Its judgment proceeds 
on the assumption that as the cap was 
not produced, the gun could not be used 
as a firearm, and therefore the conviction 
under s. 19 (e) is not sustainable. 

The learned Government Advocate, 
rightly in our opinion says that in the 
absence of any consideration of the point 
it must be held that the lower Appellate 
Oourt overlooked the decision of the trial 
Court accepting the evidence of these 
witnesses about the presence of the cap, 
and thus it is open to us to come to a 
finding now on this question. 

Learned Counsel for the accused says 
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that Sarju (P. W. No. 2) is not reliable as 
he is a previous convict for theft, and 
says that the accused's brother had given 
evidence against him in that case. The 
evidence of this witness does not stand 
alone, but is corroborated by that of the 
constable, Vidhadhar, and alsoto some 
extent. by that of the Circle Inspector. It 
is said that there is a discrepancy between 
P. W. No. 2 and -P. W, No.3 as the former 
says that the constable took the gun from 
the accused and took the gun to the Circle 
Inspector along with the accused, whereas 
the constable himself says that he never 
touched the gun but asked the accused 
himself to carry it. We think that the 
constable is not truthful when he says that 
he never touched the gun: it was natural 
that he should examine it and ascertain 
whether it was loaded (as Sarju says). 
It is also equally natural that he should 
have made the accused carry it instead 
of taking that trouble himself. Sarju's 
statement that the constable took the gun 
along with the accused is capable of this 
interpretation, that the gun was given 
back by the constable to the accused 
to carry. This is corroborated by the 
Circle Inspector’s statement thatthe accus- 
ed had the gun with him when brought 
to the bungalow; the accused himself in 
his examination in Court says that he 
carried the gun to the Gircle Inspector. 
We therefore see no good reason for re- 
jecting this clear evidence that there was 
a cap on the gun to begin with, and 
that the accused removed it and kept it 
in his pockei, from which place it dis- 
appeared afterwards either accidentally 
or designedly. On this view of the case 
the reasoning of the lower Appellate Court 
has no basis, and the appeal must be 
allowed. 

Tt is further contended by Government 
that even if there had been no cap when 
the gun was seized, the conviction is 
sustainable. The offence in question is 
“going armed in contravention of the pro- 
visions of s. 13,” which says that “no 
person shall go armed with any arms 
except under a licence.” The word “arms* 
is defined in s. 4, and it includes part 
of arms. It would, therefore, include a gun 
minus a percussion cap, and a person 
carrying that gun would be going armed 
with arms.” Accused’s learned Counsel is 
not able to meet this argument directly, 
but argues that s. 13 must import some- 
thing more than being merely in possession 
of arms, and that there must be the 
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intention to use the weapon and the possi- 
bility of so using it. He relies on a 
case mentioned by the lower Appellate Court 
Sonaimuthn Ambalam v. Emperor (1) in 
which Srinivasa Iyengar J., said that the 
expression ‘going armed’ clearly indicates 
two things, namely (|) an intention to 
use if as a firearm, and (2) the prssibi- 
lity of using it. So far as intention is 
concerned, we would agree with the dictum 
a in Queen-Empress v. Bhure (2) 
that 

“A man who is found about with a pistol, gun, 
sword or other weapon within the definition of 
‘arms’... must, in the absence of proof to the 
contrary, be presumed to be carrying it with the 
intention of using it should an opportunity for using 
it arise” 

The presumption is further streng- 
thened in the case before us because 
the accused was coming back from the . 
jungle. His own version as to his 
movements is obviously unacceptable, and 
no other purpose for the possession of 
the gun has been suggested. With all 
raspect we do not agree that the expres- 
sion ‘going armed’has to be qualified in 
the way indicated in the Madras case above 
cited. The section itself as it stands is 
distinct from s. 14 as it implies the action 
process of going armed. If arms, accord- 
ing to the detinition, are carried, the require- 
ments of the section are fulfilled even 
where the weapon could not immediately 
be fired. - Any other interpretation would 
open the way to evasion of the law by carry- 
ing Caps or cartridges secretly or in the 
keeping of a companion. We agree with 
the remarks of Kincaid, J. ©., in Emperor 
v. Mohammad Punjal (3), that a person 
who carries about a gun without any am- 
munition can be said to go armed. The. 
absence then of the percussion cap would 
not be fatal to the prosecution, and the 
decision of the lower Appellate Court was 
wrong. 


We restore the conviction of the trial 
Court, and also the sentence of Rs. 51 fine 
with the imprisonment prescribed in de- 
fault, which seem reasonable and concern- 
ing which no argument was addressed 
to us. 


D. Order accordingly. 


(1) A I R 1925 Mad. 585; 87 Ind. Cas. 916;° 48M L 
i 502; (1025) M W N 217; 26 Cr. LJ 102821 L W 
44 


(2) 15 A. 27; A W N 1892; 221. 
(3) A IR 1925 Sind 175; 77 Ind, Cas. 736; 25 Cr. 
L J448. 


1937 


PRIVY COUNCIL 
Appeal from the Madras High Court 
April 22, 1937 
Lorp MAUGHAM, SIR SHADI LAL AND 
SIR Grorer RANKIN. 
Rokkam LAKSHMI REDDI AND ANOTARR — 
APPELLANTS 
versus 
Rokkam VENKATA REDDI AND orsers—~ 
RESPONDENTS 

Evidence — Relationship—Proof of — Nature of— 
Standard of special strictness, if can be laid down— 
Evidence Act (I of 1872), s. 32 (5)—Testimony as to 
matters which could not be within knowledge of wit- 
ness—Clause (5) of s. 32 should be properly applied 
soe of general reputation in proof of relation- 
ship. 

No standard of special strictness is applicable to 
the proof of collateral relationships in India, and it 
cannot be laid down asa genefal rule that where the 
plaintiff claims as a collateral heir he is bound to 
allege and prove his title through the common ances- 
tor in all its stages, Kedarnauth Doss v. Protab 
Chunder Doss (1), expiained. |p. 884, col. 1.] 

The Evidence Act does not contain any express 
provision making evidence of general reputation 
admissible as-proof of relationship. |p. 882, col 1.] 

Witnesses should not be permitted to give their 
testimony as to matters which could not be within 
their own knowledge without first. stating the source 
of their information. Time, ‘trouble and, expense 
would be saved if cl. 5 of 3. 32 of the Evidence Act is 
properly applied and witnesses required to prove the 
statements relied upon with proper particularity and 
with due attention to the requirement that the 
person making the statement had special means of 
knowledge. It cannot rightly be left to time or 
chance or cross-examination to disclose whether a 
statement has any basis which could give it value or 
admissibility. [p. 882, col. 2] 


Messrs. L. P. E. Pugh, K.C. and P. V. 
Subba Row, for the Appeilants. 


Messrs. L. DeGruyther, K. C. and &. Hyam, 
for the Respondents. 


Sir George Rankin.—On this appeal the 
question for decision is whether the plaint- 
iffs have shown that they are the nearest 
reversioners of one Rokkam Nagi Reddi, a 
Hindu governed by the Milakshara. The 
year of his death is not precisely ascertained 
but that be died “about 1898" or “about 
1900" is.not in dispute. The succession to 
his estate opened on the death of his 
widow Chinnamma in 1925. The word 
“Rokkam” is a “house name” or ‘family 
name" but witnesses on both sides agree 
that there are in the same village several 
families using this “house name” who are 
not related to one another. The addition of 
the word “Reddi”—used in certain families, 
including the family now in question, as a 
name—does not make it distinctive of any 
single family. The caste of Rokkam Nagi 
Reddi was kapu (agriculturist). 
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The appellants (defendants Nos. 2 and 3) 
not only deny the alleged relationship 
between Nagi Reddi and the plaintiffs: they 
celain to be themselves his nearest rever- 
sioners. The trial Judge accepted the 
defendants’ case and dismissed the suit 
(June 22, 1928). The High Court of Madras 
reversed this decision and gave the plaint- 
iffs a decree for possession of the suit lands 
together with mesne protits and other relief 
(October 13, 1933). 

The Schedule tothe plaint set forth as 
the properties which belonged to the estate 
of Nagi Reddil4 items in three diferent 
villages—five (Items Nos. 1—5) being in 
Londipalli, eight (Items Nos. 6—13) in 
Nannur and one (Item No. 14) in Bodduvani- 
palli. Item No. 5 ‘in Londipalli) is a 
share of a hay yard (vami doddi): this 
defendants Nos. 2and3 claimed as their 
own, denying that it had ever belonged to 
Nagi Reddi, but the High Court found 
against the defendants on the point and the 
matter is not now in contest. Tne other 
13 items are fields, of which the area and 
other particulars are given. Itis establi- 
shed by documentary evidence that Nagi 
Reddi's father obtained items Nos. 10, 11, 
and 12 in 1875 and 1877 by purcnase. 
Item No. 13is said by plaintiff No. 2, who 
gave evidence at the trial, to have been 
bought by Nagi Reddi himself: for this 
and for Item No. 14 no document of 
purchase is in evidence, but it is not in 
dispute that they belonged to Nagi Reddi. 

By deed dated October 15, 1921, 
Chinnamma gave a lease for 10 years of the 
suit lands (or the bulk of them) together 
with certain other land of hers to the first 
defendant, Bachu Seshaya, at a rent of 
Rs. (00 per year in addition to payment of 
the land revenue. On April 14, 19-2, Bachu 
Seshaya sub-let to plaintiff No. 1 for Rs. 150 
a year, two fields, of which one at least had 
belonged to Nagi Reddi. Chinnamma 
having died on November 15, 1925, the 
appellants (defendants Nos. 2 and 3) at the 
end of the agricultural year (April, 1926) 
obtained possession from Bachu Seshaya 
of all the lands which had been let to him 
by her (including the fields sub-let by 
him to plaintiff No. 1). Bachu Seshaya 
claimed to be discharged of his obligation 
to pay Ks. 600 as rent for 1925-26 by 
reason that Chinnamma a few days before 
her death had orally directed him to pay 
that sum to the managers of certain temples. 
This claim the appellants allowed, calling 
evidence in support of it at the trial; but 
the High Court rejected it and gave decree 
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against the first defendant for the balance 
of rent due up to April, 1926. The first 
defendant has not appealed fr.m the High 
Court’s decree and the question is now of 
importance only as part of the circum- 
stances in which the appellants (defendants 
Nos. 2 and 3) obtained possession of the 
suit lands, with the consequence that on 
December 28, 1926, they were recorded by 
the Tahsildar in the revenue records as the 
persons in possession. The plaintiffs being 
out of possession had to assume the burden 
of proving their title and brought their suit 
on December 2, 1926. 

Neither of the rival parties has put 
forward evidence of the kind described in 
the 6th or 7th clauses of s. 32 of the Indian 
Evidence Act—i.e., statements in’ wills, 
horoscopes, family pedigrees, dc, as to the 
existence of reiationship between persons 
deceased. Section 50—‘opinion expressed 
by conduct...of any person who......has 
special means of knowledge"—though not 
entirely inapplicable gives rise to no 
difficulty. The important evidence on both 
sides upon the question of relationship is 
oral evidence— admissible only under the 
Sth clause of s.32—that is to say, oral 
evidence of verbal statements made by 
persons who are dead and who had special 
means of knowledge. Itmay be explained 
that the Indian Evidence Act does not 
contain any express provision making evi- 
dence of general reputation admissible as 
proof of relationship. 

Rokkam Nagi Reddi, the last full owner 
of the properties in suit, was admitted 
by both sides to be the son of one 
Lakshmi, whose father was Pedda Ven- 
katanna. The plaintiffs’ case was that 
Pedda Venkatanna had a brother called 
Chinna Venkatanna, who was their great 
grandfather- the father of Pedda and 
Chiana being called Appalana. The 
appellants did not deny that the plaintiffs’ 
great-grandfather was called Venkatanna 
but denied that he was called Chinna Venka- 
tanna and denied that he was Pedda Venka- 
tanna’s brother. The appellants’ case was 
that the father of Pedda Venkatanna was 
one Veera, who had a brother called Govinda, 
and that Govinda’s son was Yerra 
Venkata, grandfather (admittedly) of the 
appellants. 

As Rokkam Nagi Reddi is said tohave 
died about 1900 at the age of 30 or 
thereanouts, it is improbable that the 
birth of his grandfather Pedda Venkata- 
nna was later than 1:30 and he may 
well have been born much earlier, For 
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information about his father and uncle, 
to say nothing of his grandfather, it is 
difficult te repose much confidence in oral 
evidence of hearsay unsupported by other 
evidence to give it probability, The learn- 
ed trial Judge added to the difficulty of 
estimating the evidence by permitting 
witnesses tc give their testimony as to 
matters which could not be within their 
own knowledge without first stating the 
source of their information. Time, trouble 
and expense -would have been saved 
had cl. 5 of s. 32 of the Evidence Act 
been properly applied and witnesses re- 
quired to prove the statements relied 
upon with proper particularity and with 
due attention to the requirement that the 
person making the statemant had special 
means of knowledge. In a number of 
cases witnesses were allowed simply to 
enunciate from the witness*box the 
proposition which they desired to prove. 
Thus one witness aged 33 was allowed to 
say for the plaintifs (P. W. No. 7) :” 
“Appanna was the father of Chinna 
Venkatanna.” And another aged 45 for the 
defendants (D. W. No.3): “I did not see 
Lakshmi Reddi. Venkata Reddi is the 
father of Lakshmi Reddi. Veera Reddi is the 
father of Venkata Reddi.” It cannot rightly 
be left to time or chance or cross-exami- 
nation to disclose whether a statement has 
any basis which could give it value or 
admissibility. In his judgment the learned 
trial Judge was at time duly scornful of 
such evidence but it would have been fairer 
and less troublesome to have taken the evi- 
dence in accordance with the Act. 

Their Lordships are of opinion that the 
evidence adduced by the defendants is 
plainly insufficient to establish their re- 
lationship to Nagi Reddi. The first defen- 
dant Bachu Seshaya (D. W. No. 1), the 
priest who says that Chinnamma wanted 
100 (D. W. No. 2), the 
temple manager who was to get Rs. 500 
(D. W. No. €), speak to statements by Chin- 
namma but are witnesses of little credit. 
The third defendant's evidence of pedigree 
is given as being what his father told 
him. The fourth and fifth witnesses for 
the defence vouch OChinnamma as their 
authority: the latter speaks to instructions 
to the tirst defendant to let the temples 
have Rs. 600: both are of dubious credi- 
pity. So far as there is no reliable proof 
of the defendants’ pedigree. It is mosi 
suspicious that the defendants should de- 
pend so largely on statements attributed to 
Chinnamma for proof of their pedigree. 
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This is at once an easy andan odd method 
of proving the ancestry of their own grand- 
father. Indeed that because she married 
Nagi Reddi she had special means of 
knowledge on this point is at best. pre- 
carious assumption. However the- witness 
who most impressed the Subordinate Judge 
was one Gokari (D. W. No. 7). “His evi- 
dence was so natural that I feel inclined 
to believe it." . He was of the madiga or 
shoe-maker caste and gave his age as 85. 
He spoke to having been as a boy in the 
service of Veera and Govinda as a sweeper 
when they were living jointly. Learned 
Counsel for the appellants had, however, 
unfortunately to admit thaton this witness's 
own evidence Veera must have died long 
before the witness was born. In these 
circumstances the fact that the appellants 
performed the funeral of Chinnamma, 
entered withthe aid of Bachu Seshaya 
upon the lands and got recorded by the 
Vahsildar—actions which prove them to 
have been astute and active claimants— 
are but poor evidence of pedigree- or right. 
Their Lordships are not satisfied that the 
plaintiffs performed no ceremonies in connec- 
tion with Chinnamma’s death. ‘ 

The crucial question is whether the plain- 
tiffs’ proof of their relationship to Nagi 
Reddi is sufficient. In support of their 
oral evidence they have first the fact that 
in the Survey and Seltlement Register for 
1864-65-tbhe properties numbered 14 snd 
6-9 in the schedule to the plaint stood in 
the name of the plaintiffs’ grandfather 
Kondanna, together with other properties, 
some of which are stillin possession of the 
plaintiffs’ family and others of which were 
alienated by their father and grandfather 
in 1877 and 1881. Of all the properties 
standing in 1864-65 in Kondanna’s name 
about half has come to Nagi Reddi, 
Chinnamma’s hushand and about half has 
been enjoyed or disposed of by Kondanna 
himself or his descendants, who since 1877 
have disposed ofthis half as if separately 
entitled thereto. The proportions are 
45 acres, 16 cents to 43 acres, 73 cents. 
No transfer from Kondanna to Lakshmi 
or his son Nagi has been proved. There 
is, moreover, evidence that part of 
plaintiffs’ house was tbe family house of 
Nagi Reddi and his branch and that Chinna- 
mma used the walled of portion for cattle. 
Documents exist to 
1915-16 a piece of land was compulsorily 
acquired by Government, the compensa- 
-~ tion money Rs. 3838-1-7 was received by 
the second plaintiff on Chinnamma's bebalf, 
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and as the money would not have béen 
paid to her had the plaintiffs objected, 
their evidence that she divided the money 
with them as her husband's reversioners 
is very likely to be true. The appellants 
do not appear to have taken any part in 
this transaction, yet it is difficult to think 
that any villager would fail to learn 


of the acquisition proceedings. In 
support of the plaintiffs’ pedigree they 
‘called a witness (P. W. No, 1) who 


spoke to having seen and known Pedda 
and Chinna Venkatauna and to the parti- 
tion made between Kondanna and Lakshmi. 
He stated that he used to hear of Ap- 
palana, their father, from his parents. He 
was probably nearer 80 years of age than 
95, which was the age he claimed to have 
attained, but he was a man of the kapu 
caste and in a position to‘ know what he 
professed to know. The learned trial 
Judge discarded his evidence for a reason 
which to their Lordships, as to the High 
Court, appears to be mistaken. The plaint- 
iffs also called Pedda Yellamma (P. W. 
No. 2) a daughter of Yengamma who was 
Lakshmi’s sister. She gave her age as 
70 years. She does not claim to have 
seen Chinna Venkatanna or Appalana but 
says that she often saw her grandfather 
when she 
was 10 or 14 years old. If her mother 
Yengamma survived till 1914, as she states, 
this witness would be almost certain to 
have learnt the facis as to her mother’s 
Had her evidence been more pro- 
perly taken the learned trial Judge might 
have better appreciated its importance. 
Their Lordships are constrained to agree 
with the High Court's criticism of the 
refusa) of the learned Judge to allow the 
previous statements of the plaintiffs’ fourth 
witness to be put to him. He had been 
karnam of the village at the time of the 
land acquisition proceedings in 1915-16 
above-mentioned and had necessarily much 
knowledge of the history of the different 
fields of the village. He and the defend- 
influential people 
in the village. With greater knowledge 
than their Lordships can have of village 
life and village factions, the learned Judges 
of the High Court find it significant that 
both of these witnesses were prepared to 
give false evidence in support of the de- 
fendants’ case. 

Learned Counsel for the appellants 
argued that it was incredible that Pedda 
Venkatanna should have a brother of the 
name Ohinna Venkatenna, but this was 
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not put to any witness nor remarked upon 
by anyone in the Courtsin India. It was 
not put to Pedda Yellamma (P. W. No. 2) 
though on the face of the pedigree put 
forward by the plaintifis she had a sister 
called Chinna Yellamma. Their Lordships 
cannot attribute any force to this contention. 

Observations of Sir Richard Couch in 
Kedarnauth Doss v. Protab Chunder Doss 
(1), were ciled to the effect that “where 
the plaintiff claims as a collateral heir 
he is bound to allege and prove his title 
through the common ancestor in all its 
stages; and one most important stage is 
of course the common ancestor himself.” 
The case was one of grave suspicion and 


.as the judgment of Pontifex, J. shows, it . 


was apprehended that the plaintiff had 


professed not to know her grandfather's | 


name because. it “might have given the 
defendants a clue”, and in such circum- 
stances the rule above-mentioned 
be observed with special strictness, but 
their Lordships are not prepared to hold 
that any standard of spscial strictness is 
applicable to the proof of collateral re- 
lationships in India and they are not of 
opinion that Sir Richard Couch intended 
to lay down such a rule. In fact, how- 
ever, it is not apparent to them that the 
evidence for the plaintifis in this case 
comes short of a reasonable standard. 
While the case is not without difficulty, 
the main difficulty is to decide whether any, 


and if so, which of the witnesses is giving ` 


honest evidence of statements coming 
within cl. 5 of s. 32 of the Indian Evi- 
dence Act. That the evidence is less clear 
and full with regard to Appalana than it 
is about the next generation is only to be 
expected and creates no special difficulty 
upon tke question whether the plaintiffs’ 
great-grandfather was Pedda Venkatanna’s 
brother. 

Upon a review of the evidence, oral and 
documentary, which has satisfied the High 
Court of the truth of the plaintiffs’ case 
and of the careful and penetrating analysis 
thereof in the judgment appealed from, 
their Lordships are of opinion that the 
decision of the High Court was right and 
should be affirmed. 

‘They will humbly advise His Majesty thnt 
this appeal should be dismissed with costs. 
D. Appeal dismisse d. 

Solicitors for the Appellants:—Mr. G. K. 
Kannepalli. 

Solicitors for the Respondents:—Messrs, 


Barrow Rogers & Nevill. 
` (1) 6 O 626 at p 629; 8 OL R 238. 
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PRIVY COUNCIL 
Appealfrom the Bombay High Court 
April 15, 1937 | f 
Lorp MAUGHAM, SIR SHADI LAL AND 
SIR GRORGE RANKIN 
Taz JUPITER GENERAL INSURANCE 
Co., Ltp.— APPELLANTS 
versus 
ARDESHIR BOMANJI SHROFF— 
RESPONDENT | 

Master and  servant—Misconduct of employee— 
When justifies immediate dismissal—Life insurance 
business—Single outbreak of temper on part of em- 
ployee, whether justifies dismissal. 

On the one hand it can only be in exceptional 
circumstances that an employer is acting properly in 
summarily dismissing an employee on his commit- 
ting a single act of negligence ; on the other, it can- 
not be said that a single outbreak of bad temper 
on the part of the employee accompanied with 
regrettable language is a sufficient ground for dis- 
missal. [p. 889, col. 1.] 

The test to ‘be applied to see whether the miscon- 
duct of the employee is not such as to interfere with 
and to prejudice the safe and proper conduct of 
the business of the company and, therefore, to justi- 
fy immediate dismissal, must vary with the nature 
of the buginess and the position held by the em- 


. ployee, and in this respect decisions in other cases 


are of little value, In case of life insurance busi- 
ness a mistake in accepting a risk may lead to a 
very considerable loss, and repetition of such mis- 
takes may lead to disaster. The undertaking is one 
in which the undertaking of each individual risk 
is necessarily hazardous; and itis only by unre- 
mitting care and prudence that the business can 
profitably be carried on. If an officer of a life in- 
surance company, whatever his motive may be, 
withholds from his superiors information which 
will in all probability lead them to refuse a risk, 
and a fortiori if it is one of exceptional character 
and magnitude, it would seem to be véry difficult 
for his superiors to be confident that he will in the 
future properly carry out the important duties en- 
trusted to him. In other words, if a person in 
charge of the life assurance department subject to 
the supervision of superior officers, shows by his 
conduct or his negligence that he can no longer 
command their confidence, and if when an explana- 
tion is called for he refuses apology or amendment, 
p immediate dismissal is justuiable. [p. 889, col. 
2. 

Messrs. R. P. Crown- Johnson, K. C. and 
P. Harey, for the Appellants. 

Messrs. A. M. Dunne, K. C., Sir T. J. 
Strangman and S. P. Khambaitta, for the Res- 
pondent. a 

Lord Maugham.—This is an appeal from 
a judgment and deciee of the High 
Court of Judicature at Bombay in its 
Appellate Jurisdiction, dated March 19, 
1935. The judgment allowed in part the 
respondent's appeal from the decree of 
Mr. Justice Davar, dated August 23, 1934, 
and awarded him the sum of Rs. 17,000 
as damages for wrongful dismissal 
from the service of the appellant com- 


pany. 
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Various questions were argued in the 
Courts below; but the only question with 
which their Lordships find it necessary 
to deal is whether, assuming that upon the 
true construction of the contract cf service 
between the parties, the respondent's em- 
ployment was not terminable on one 
month's notice, the appellants were entitled 
summarily to dismiss the respondent from 
their service. In the view their Lordships 
take of the appeal it is unnecessary to 
express an opinion upon the true construc- 
tion of the contract of service, or on the 
question asto the proper measure of dam- 
ages, if any, were recoverable. 

The appellants carry ona large insur- 

ance businessin Bombay. -A firm called 
Lalji Naranji and Co. are the managing 
agents and Mr. Lalji Naranji is or was 
the chairman of the Board of Directors of 
the appellants. A, Mr. Mody, was 
the managing governor and was au- 
thorised to do all the business of 
the company subject to the control of the 
managing agents. The respondent was 
at first in the- service of the appellants 
from June 1, 1925 until June 1l, 1926 
as a canvasser. In May, 1928, the appellants 
opened a Life Insurance Department, and 
in that month the respondent re-entered 
their service as manager of that department. 
His salary began at Rs. 200 a month, 
On January 24, 1930, after some other 
increases, it was raised to Rs. 400 a month 
as from January 1, and by a letter of 
January 24, it was agreed that in the 
event of the life department showing 
certain. annual increases in the business 
his salary would be gradually increased 
up toa maximum of Rs. 700 a month. 
“The letter concluded by saying: “In 
the event of your not being able to fulfil 
the guarantee mentioned above, we have 
the right to terminate your. engagement 
at any time thereafter by one month’s 
prior notice of ovr intention to do so.” 
The letter. contained no other statement 
as to the notice to which the respondent 
was to be entitled if he was dismissed. 
It was contended on behalf of the respon- 
dent that, upon the true construction of the 
letter he was entitled to continue in his 
employment for at least 34 years (afterwards 
extended to 44 years) subject only to the 
right to terminate under the concluding 
paragraph of the lelter, in the event of the 
so-called guarantee as to increase of busi- 
ness not being fulfilled. Their Lordships 
do not think it necessary to express any 
opinion on this part of the case. 
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The respondent was in fact dismissed 
from his employment on December 21, 1931, 
by a letterstating thathis services were 
no longer required, and that the cashier 
had been instructed to pay him his salary 
for the current month, and also one month's 
salary in lieu of notice. The letter was 
signed by Mr. Mody as managing governor 
of the company: and both he and the 
secretary ofthe company deposed to the 
fact that the letter was written in that 
form out of consideration for the respon- 
dent, and in order that he should not find 


it difficult to obtain service elsewhere. 
Their Lordships were not persuaded 
that one month's notice was sufficient 


unless the clause at the end of the letter 
of January 24, 1930, couid be relied on, a 
question which depends on facts on which 
there have been findings in favour of the 
respondent. Their Lordships, therefore, 
must approach the matier as ifthe case 
was one of summary dismissal without 
notice, though clearly the position of the 
appellants is not worse than it would have 
ben if no salary in lieu of notice had been 
paid. 

The respondent at the trial and before 
their Lordships has placed much reliance 
on a circular bearing date October 31, 
1929, and circulated among the superior 
officials of the company. It was prepared 
by Mr. Mody, who was therein described 
as the “managing governor,” for the guid- 


ance ofthe office establishment, and it 
stated thatit had been found that no 
responsibility was fixed on any of the 


officers for any work and it had, therefore, 
been decided to divide the work in the 
manner mentioned. To the managing 
governor was allocated the business of 
fire, marine and accident (foreign and up- 
country). To the secretary was allocated 
the business of fire, marine and accident 
(local business). There followed the 
words “the Life Department, both local 
and up-country, will be looked after 
by the sceretary entirely.” The circu- 
lar stated that the company bad two 
officers, namely, the managing governor 
and the secretary, and that the work of 
both these officers was supervised by the 
managing agents, and there were a 
number of other references to the duties 
of the managing governor. The respond- 
ent was not mentioned in the circular, 
nor was his position therein defined. The 
respondent has contended that the manag- 
ing governor had no concern with the 
Life Insurance Department, and that he 
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was entitled to resent any action by the 
managing governor in supervising that 
department as being officious and intei- 
medding. The trial Judge, however, re- 
fused to accept this view. The respond- 
ent was driven to admit in the course of 
cross-examination that the secretary, a 
Mr. Iyer, had to be in constant consulta- 
tion with Mr. Mody about the details of 
the proposals for Life Insurance. Further 
a number of documents were produced in 
Court which showed Mr. Mody’s habitual 
supervision of the Life Insurance business. 
Not only were the respondent's statements 
with reference to this matter thus proved to 
be ill-founded, but according to the learned 
Judge, he was driven to invent falsehoods 
in order to get over the effect of the docu- 
ments. Moreover, in addition to the evi- 
dence given: by Mr. Mody and Mr. Iyer, 
which, according to the learned Judge, 
stood unchallenged, there was evidence 
given by a Mr. Shangji Narsingh Nagar- 
mutt, the managing agent of several 
Indian ‘insurance companies, who had 
been in constant touch with Mr. Mody, 
and that evidence statisfied the learned 
Judge beyond a doubt that the respond- 
ent’s story that Mr. Mody was a figure-head 
in the ctfice, so far as the Life Depart- 
ment was concerned, was a tissue of false- 
hood. Their Lordships have thought it 
right to mention these facts because so 
much reliance has been placed on the 
circular and its effect both by the res- 
pondent and by the learned Judges in 
the Appellate Court; but, for reasons waich 
will appear luel, they attribute only a 
minor importance to this matter. 

The events which led up to the dismissal 
of the respondent can safely be taken 
from the evidence given by the appellants’ 
witnesses. The trial Judge accepted their 
evidence, and he stated in unequivocal 
terms that not only had Mr. Mody and Mr. 
lyer satistied him that they were upright 
and straigtforward gentlinen, but they 
had given iheir evidence fairly and well; 
and ne further said that he disbelieved 
the respondent in every particular where 
his evidence was in conflict witu theirs. 
16 shoula be added that the judgment of 
the Appellate Court dealt with the appeal 
on tne basis that the trial Judge's view 
ot the facts had to he accepted. Their 
Lordships were not invited to take another 
view; but they think it right to add that in 
their opinion the learned Judge was fully 
justified in his remarks as to the relative 
credibility of the witnesses, 
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The material circumstances are as fol- 
lows. On December 10, 3931, the ap- 
pellunts received by letter from the Bombay 
Mutual Life Assurance Society, Limited, 
an advice that they had received a pro- 
posal for life insurance from one Keshavji 
Manekchand, and the appellants were 
requested to ve-insure the risk up to 
Rs. 10,000. This letter was immediately 
placed before Mr. Iyer, the secretary of 
the appellants’ company, and was passed 
on by him in the ordinary course to Mr. 
Mody, who occupied thesame room in the 
office as Mr. Iyer. It so happened that 
Mr. Mody was well acquainted with 
the life proposed to be insured, he hav- 
ing been a neighbour of his for ten years. 
Taking the view that Keshavji's life was 
not a good one, and that the re-insurance 
was not in the interest of the appellant 
company, he wrote the word “declined’ 
oa the letter of December 9, and initial- 
led it. The letter and papers went back 
to the respondent as the branch manager 
of the Life Department. | 

On December 11 or 12, the respondent (in 
accordance with the usual practice) had 
an interview with Mr. Mody with refer- 
ence to other life business, and he asked 
Mr. Mody what objection there was to the ac- 
ceptance of the proposal of re-insurance 
on the life of Keshavji. Mr. Mody told 
him that Keshavji was nis next dour neigh- 
bour and a friend, and that he knew 
more about him’ than anyone in the office 
did, and he did not want to entertain the 
proposal. The respondent started grumbl- 
ing by saying that, if they refused proposals 
of that kind, they could not be expected to 
do a large business, to which Mr. Mody 
replied that he did not want his company 
to get into trouble by accepting such 
risks, and that he would not change his 
decision. Accordingly, on December 15, a 
letter was written to the Bombay Mutual 


-Life Assurance Society declining the re- 


insurance propcsiticn. lt was prepared 
under the directions of the respondent, who 
initialled it, and it was signed on behalf 
of the appellants by Mr. lyer. 

On December 19, there waslaid before Mr. 
Iyer a proposal for tue direct life assurance 
of the same Keshavji for the sum of 
Rs. 50,000. The accompanying papers in- 
cluded a note initialled by the respondent 
recommending the issue of a 10 years’ 
endowment policy. Mr. Iyer, who habitual- 
ly signed the appellants’ letters on many 
subjects dealing sometimes with as many 
as 300 in a day, had no recollection of 
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having signed the letter of Decem 
ber 15, refusing the proposal of re-insur- 
ance, and the note initiallel by the res: 
pondent recommending the acceptance of 
the risk did not contain any reference to 
this refusal nor to Mr. Mody's personal 
doubts as to the life proposed to be in- 
sured. On December 21, the respondent 
again brought the papers to Mr. Iyer, 
and pointed out that Mr. Lalji Naranji, 
woo was said to have been a friend of 
Kesaavji, had written the word “accept” 
on the office note. Tae papers were left 
on Mr. Iyer's table, and thé latter men- 
tioned casually to Mr. Mody, who was in 
the office, that the appellants had accepted 
a direct insurance proposal for Rs. 50,000 
on the life of Keshavji. Mr. Mody, wh» 
was surprised to find that Mr. Iyer bad 
not been informed of the refusal by himself 
of the re-insurance Proposal wrote the 
words “I am against this acceptance” on 
a slip which he attached to the papers 
and he sent them back to the respondent's 
department. 

Mr. Mody then sent for the respondent, 
Mr, Iyer remaining in the room. Mr. Mody 
reminded the respondent of the previous 
reinsurance proposal and asked him why 
he had not made any reference to this 
fact in the note submitted to Mr. Tyer 
on December 19. Thereupon the respond- 
ent became very angry and told Mr. Mody 
that he had no business to ask him any 
questions, and added that Mr. Mody did 
not know how to behave himself. He then 
said: “I do not care for this job, and [ 
can find such jobs anywhere.” Mr. Iyer, 
who had kept silent, made a gesture sug- 
gesiing that the respondent should be sent 
out of the room. Mr. Mody asked the 
respondent to leave but he ‘declined. 
Mr. Mody then ssid, “All right, stand,” 
and on that the respondent left the 
room. 

_ Mr. Mody and Mr. Iyer held a short 
consultation which resulted in the letter 
oh Simin being sent to the respond- 
ent. 

_ In considering the importance of the 
incident, it should be added that the pro- 
posed risk was of an exceptional character, 
both as to amount and as to the age of 
the proposer. The practice of the office 
was not to insure parsons above the age 
of 50, and Keshavji was 52 at this time, 
Further, tha practice was not to remain 
liable on any life in respect of. a. sum 
exceeding Rs. 10,000, and it would, there- 
fore, be necessary to re-insure for no less 
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than Rs. 40,000. Having regard, however, 
to the fact that Keshavji was insuring his 
life for a large sum with the Bombay 
Mutual Life Assurance Society and that 
that scciety had been unsuccessfully seek- 
ing to re-insure with the company, it was 
obvious that a re-insurance to the umount 
of Rs, 40,000 in respect of such a life 
might be very difficult to obtain on satisfac- 
tory terms. 

The Solicitors for the respondent made 
a claim against the appeilants, and wrote 
some letters which will be referred to 
later. “On March 2d, 1932, the respondent 
commenced the present action, in which 
he claimed not only a considerable sum for 
damages for wrongful dismissal, but also 
certain sums for travelling expenses and 
overriding commission, to which he claim- 
ed to be entitled. The latter claims failed, 
and as already stated, the only matter 
with which their Lordships think it neces- 
sary to deal is that of alleged wrongful 
dismissal. 

The trial of the action before Mr. Justice 
Davar oceupied 15 days. A great partof 
this time was devoted to the unfounded 
claim for overriding commission. The 
respondent himself was in the witness-box 
for six days, but called no other witness. 
In coming to the conclusion that the claim 
for commission was unfounded, the learned 
trial Judge, as already stated, found that 
the respondent in his evidence had invented 
faise incidents, imagined interviews which 
never took place, placed falsenoods into 
the mouths of people whom he did not 
venture to call as witnesses, and had put 
forward a fraudulent document. With 
regard to the proposals for re-insurance 
and for direct insurance on the life of 
Keshavji Manekchand, tne respondent gave 
evidence that the proposal for direct in- 
surance was received before the proposal 


for re-insurance, aud that the reason 
why the latter proposal was refused 
was that Mr. lyer and the respond- 


ent, having discussed the matter together, 
agreed that there was no object in accept- 
ing are-insurance proposal when the ap- 
pellant company had already got a direct 
proposal for a larger amount. Tae learned 
Judge, however, wholly disbelieved this 
story and found that the facts were as set 
out above. The respondent went so far 
as to suggest in his evidence that the 
word “Decline” and the initials of Mr. 
Mody on the re-insurance proposal dated 
December 9, 1931, from the Bombay Mutual 
Society were not in fact written on the 
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document’ af any time before the respond- 
ent's dismissal but were added by Mr. 
Mody at scme subsequent date for the 
purpose of supporting the appellants’ 
defence to the action. These suggestions 
also were wholly rejected by the learned 
trial Jugde. . 

As regards the interview of December 
21, 1931, which resulted in the respondent's 
dismissal, it may be noted here as a re- 
markable fact that from first to last his 
respondent has given no intelligible ex- 
planation, apart from the false one above- 
mentioned, of his conduct in recommend- 
ing the risk (in the form ofa ten years’ 
endowment policy) without any reference 
to the fact that Mr. Mody had to his 
knowledge and fora good reason declined 
the re-insurance on the same life. It is 
not in dispute that at the interview of 
December 21, Mr. Mody, with the consent 
of Mr. Tyer, who was present throughout, 
began by asking for an explanation , of 
the respondent's conduct. It cannot be 
doubted that his conduct called for ex- 
planation. He in fact gare none. His 
own account of the interview at the trial, 
even if it could be believed, is wholly 
unsatisfactory. According to him when he 
came into the room Mr. Mody was very 
angry and banged his fist on the table and 
asked ina loud tone why he had recom- 
mended Keshavji Manekchand’s proposal 
to the directors and that he himself said 
that since the proposal had been received 
in the office it ought to be put before the 
directors, that Mr. Mody thereupon said 
ina very loud tone, “I do not want this 
business to be accepted,” to which the 
respondent replied tbat it was his duty to 
put forward the papers and that he was 
not taking any instructions from Mr: Mody. 
The evidence of Mr. Mody and Mr. Iyer, 
which the Judge accepted, was as set out 
above. The main point of difference 
between their version and the respondent's 
was that they denied that Mr. Mody had 
spoken angrily and they spoke of the 
rudeness and violent manner displayed by 
the respondent. 

Even if their Lordships could accept 
the view that the respondent was entitled 
to conduct the Life Insurance business 
without question or interference from 
Mr. Mody, as to which they have above 
expressed their opinion, the respond- 
ent's behaviour according to his own 
statement was intolerable. It is im- 
portant to remember that on the one hand 
Mr. Mody had only a week before told 
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the respondent that Keshavji was his next 
door neighbour and that he did not approve 
of the risk, It could not be in any way 
proper to approve the risk and to forward 
it to the directors—which really meant to 
Mr. Lalji Naranji—without a statement of 
these facts. Even if Mr. Mody had no 
authority in the matter, his view, founded 
on special knowledge, ought not to have 
been in effect suppressed. In the second 
place Mr. Iyer, who was admittedly the 
official in charge of the Life Department 
and the respondent's superior, was present 
and if the latterreally doubted the authority 
of Mr. Mody to require an explanation, 
what could be easier than to ask Mr. Iyer if 
he authorised the question and desired an 
answer ? According to his own account the 
respondent refused to explain his conduct, 
and Mr. Mody and Mr. Iyer might very 
well come to the conclusion thatit was not 
capable of any proper or satisfactory 
explanation. 

As regards the explanation which Mr. 
Mody asked for it should be added that he 
was clearly in a position which required 
him to make inquiries as to every matter 
touching discipline and the rightful conduct 
of business. To take a strong illustration, 
suppose that there was ground for thinking 
that an official had been bribed in relation 
tothe acceptance of a risk, could anyone 
doubt that it would be the duty of the 
managing governor to make inquiries and 
to submit the result of them to the manag- 
ing agents? The notion that the circular 
(or any possible construction of it) furnishes 
an excuse for the respondent's refusal to 
explain or to defend his action and omission 
in relation to the risk to both Mr. Mody and 
Mr. lyer seems to them to be without founda- 
tion. 

Their Lordships do not take the view that 
the outrageous conduct of the respondent 
at the trial, including his inventions of 
interviews, his false charges and the tissues 
of falsehoods of which the trial Judge has 
found him guilty, has any direct bearing, 
other than an evidential one, on the question 
whether he was properly dismissed; but they 
must observe that,in so far as anything 
turns on the correctness of the view formed 
by Mr. Mody and Mr. Iyer as to whether it 
was reasonably possible for the company 
any longer to employ the respondent, his 
behaviour in the witness-box makes it 
exceedingly difficult te conclude that their 
view wasa Wrong one. 

If there were any doubt as to the real 
meaning of the respondent's conduct at the 
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interview it would be removed by the letter 
written by his attorneys (on January 13, 
1932), after his dismissal. They state their 
client's view as follows:—On the 2st 
ultimo Mr. Mody tried to interfere with our 
client's work and to dictate to him certain 
things which he hadno right todo and 
which in our client's opinion was a most 
improper thing to do. Our client naturally 
did not agree with Mr. Mody’s instructions 


„Our client rightly resented this interfer- 


ence from Mr. Mody and stated to him that 
he was not prepared to take any instruc- 
tions frem him in the matter. Their Lord- 
ships find it impossible to understand how 
the managing governor of the company 
could properly supervise the business if a 
Subordinate Officer chose not only to adopt 
this attitude, butin effect to overrule the 
decision of his superior in a case in which 
the latter had peculiar means of knowledge 
as to the danger of accepting a risk. Nor 
did the respondent improve matters by 
instructing his solicitors on February 1, 
1932, to write a letter containing serious 
charges against Mr. Mody of giving 
‘Improper instructions” to the respondent 
~charges which there was no attempt 
whatever to justify at the trial. 

Their Lordships recognise that the im- 
mediate dismissal of an employee is a 
strong measure and they have anxiously 
considered .the evidence with a view to 
determine the question whether the learned 
trial Judge was right in his finding that the 
respondent was guilty of gross negligence 
which, coupled with his conduct at the 
interview of December 21, was sufficient to 
justify his dismissal. On the one hand it 
can only be in exceptional circumstances 
that an employer is acting properly in 
summarily dismissing an employee on his 
committing a single act of negligence; on 
the other, their Lordships would be very 
loath to assent to the view that a single 
outbreak of bad temper accompanied it may 
be with regrettable language is a sufficient 
ground for dismissal. The learned Chief 
Justice was stating a proposition of mere 
good sense when he observed that in such 
cases one must apply the standards of men 
and not of angels and remember that men 
are apt to show temper when reprimanded, 
Placing, however, all proper weight on 
these considerations their Lordships have 
yet to determine in view of the facts found 
by the trial Judge, apart of course from the 
vital finding that the circumstances justified 
dismissal, whether the misconduct of the 
respondent was not such as to interfere 
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with and to prejudice the safe and proper 
conduct of the business of the company 
and, therefore, to justify immediate dis- 
missal, 

It must be remembered that the test to be 
applied must vary with the nature of the 
business and the position held by the 
employee, and that decisions in other cases 
are of little value. We have here to deal 
with the business of life insurance. A 
mistake in accepting a risk may lead toa 
very considerable loss, and repetition of 
such mistakes may lead to disaster. The 
undertaking is one in which the under- 
taking of each individual risk is necessarily 
hazardous; and itis only by unremitting 
care and prudence that the business can 
profitably be carried on. Ifan officer of a 
life insurance company, whatever his 
motive may be, withholds from his superiors 
information which will, in all probability, 
lead them torefuse a risk, and a fortiori if 
it is one of exceptional character and 
məgnitude, it would seem to be very 
dificult f r his superiors to be confident 
that be will in the future properly carry 
out the important duties entrusted to him 
In other words, if a person in charge of the 
life assurance department subject to the 
supervision of superior officer, shows by 
his conduct or his negligence that he: can 
no longer command their confidence, and if 
when an explanation is called for he refuses 
apology or amendment, ib seems to their 
Lordships that his immediate dismissal is 
justifiable. mae 

Some at least of the above considerations 
seem not to have been present to the minds 

«of the learned Judges on the appeal to the 
High Court. In particular their Lordships 
cannot agree that the respondent was 
guilty of a mereerror of judgment. They 
are satisfied from the evidence given at 
the trial that the respondent recommended 
the issue of the endowment policy, well 
knowing that the managing governor 
would have rejected it, andin the hope or 
the expectation that Mr. Iyer would not 
remember the facts as to the re-insurance 
proposal. They take a serious view as to 
the interview of December 21, and they 
draw a different inference from that of the 
learned Judges as to the true meaning of 
the respondent's behaviour. Further and 
with all respect to the learned Judges in 
the Appeal Court they are of opinion that 
it is a mistake to consider the action of the 
respondent in approving the risk and his 
conduct at the interview as if these two 
matters could separately be excused or 
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explained. They are in truth inseparable 
from the point of view of the action of Mr. 
Mody and Mr. Iyer in giving the notice of 
dismissal. Ona review of the whdle case 
their Lordships must come to the conclu- 
sion that the learned trial Judge was 
justified in his view of the facts and in the 
conclusion at which he arrived. 

For ihe reasons above stated their 
Lordships are of opinion that the appeal 
should be allowed, the decree of the Division 
Bench set aside, and the decree of the trial 
Judge restored. The respondent will pay 
to the appellants their costs of the appeal to 
the Division Bench and of this appeal in 
addition to the costs awarded by the trial 
Court. They will humbly advise His Majesty 

cordingly. 
ae 1 Appeal allowed. 

Solicitors for the Appellants.—-Messrs. 
G. F. Turner & Kons. 

Solicitors for the Respondent, —Messrs. 
T. L. Wilson &Co. 
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PRIVY COUNGIL 
Appeal from the Madras High Court 
April 23, 1937 ; 
Loep RUSSELL or KiLLowsn, Lorp 
MAOMILLAN AND SIR Joun WALLIS. 

Tut SECRETARY or STATE rog INDIA 
in COUNCIL, REPRESENTED BY Tan 
COLLECTOR or KISTNA-- 
APPELLANT 
Versus 

- * Sri Raja SOBHANADRI APPA 
RAO BAHADUR ZAMINDAR GARU 
—RESPONDENT 

Madras Proprietary Estates Village Service Act 
(II of 1894), 8. 17-—-Madras Permanent Settlement 
Regulation (XXV_ of 1802), s, 4—Construction and 
scope of s. 17—" Continuing or abolishing " “ Lakhi- 
raj”  lands—Quit-rent, whether a burden—En- 
franchisement of service lands subject to quit rent 
granted before Permanent Setilement—“Only” in 3. 4 
—Effect of—Bengal Permanent Settlement Regula- 
tion (VIII of 1193), provisions in—Relevancy of, in 
considering 8. 4 of Madras Regulation, — 

In construing s, 17, Madras Proprietary Estates 
Village Service Act, and alsothe provisions of s, 4 
of the Madras Permanent Settlement Regulation 
XXV of 1802, itis necessary to bear in mind that 
every inam inthe original sense of that term is an 
alienation or assignment by the State of the land 
yevenue of the specified land and the right to rea- 
lise it. [p. 891, col. 2] : 

The expression “continuing or abolishing" in 
s. 17, Madras Proprietary Estates Village Service 
Act, is better suited to the other “articles of re- 
venus” included ins, 4 of the Permanent Settle- 
ment Regulation XXV of 1802, than tc the two last 
articles, “ lakhiraj lands,” and “lands paying only 
favourable quit-rents,” but as applied to lands must 
be read as meaning continuing the tenure on which 
the lands were held or abolishing it by resuming 
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the lands. The word“ continued ” must also have 
the same meaning in s. 17. The framers of the 
section must have contemplated that continuance 
would be proved, by reference to the provisions of 
8. 4 of the Madras Permanent Settlement Regulation, 
and indeed most probably took the word “continued” 
from that section. [p. 892, col. 2.) 

The karnam in lieu of wages is granted the land 
together with an assignment by the State of the 
land revenues of the land subject to the payment of 
a quit-rent, that is to say, he is not granted a total 
but only a partial exemption from the land revenue 
on theland. Far from being a burden this assign- 
ment so limited is part of his remuneration, 
Secondly it is inadmissible, when the Legislature 
has in the preamble expressed its intention to 
exclude all alienated landfrom the Permanent Settle- 
ment, to hold that it has sufficiently manifested 
its intention by the use ina badly drafted s.4 of 


_ the Regulation, of the words “ paying only favour- 


ti 


able quit-rents,” to exclude from the reservation for 
no apparent reason the very large class of service 
inams which are subject to the payment of quit- 
rent, especially as due effect may otherwise be 
given tothe useof the word “only.” Sri Raja 
Parthasarathi Appa Row Bahadur v. Secretary of 
State (2), explained. |p. 894, col. Lj 

The special provisions of the Bengal Permanent 
Settlement Regulation VIII of 1793, as to chakran 
lands, or lands granted inlieu of wages, cannot be 
read into s. 4 of the Madras Regulation. 

Held, that the Government can enfranchise lands 
granted to village karnams subjectto quit-rent, prior 
to the Madras Permanent Settlement Regulation 
XXV of 1802, under s. 17 of Madras Proprietary 
Estates Village Service Act. Sri Raja Partha- 
sarathi Appa Row Bahadur v. Secretary of State 
(2), distinguished. 

Messrs. L. DeGruyther, K. C.and J. M. 
Pringle, for the Appellant. 

Mr. P.V, Subba Row, for the. Respond- 


ent. 


Sir John Wallis.—The main question in 
all these consolidated appeals from judg- 
ments of the Madras High Court is whe- 
ther the plaintiffs who are zemindars of 
permanently settled estates are entitled 
to resume the suit lands which had been 
held by village karnams or accountants as 
part of their remuneration and had been 
eofranchised by the Government under 
s. 17 of the Madras Proprietary Estates 
Village Service Act II of 1894. From the 
earliest times, as stated at p. 81 of the 
Fifth Report, village officers and servants 
have received, together with other emolu- 
menis, grants of Jand wholly or partially 
exempted by Government from the pay- 
ment of land revenue in lieu of wages 
for their services. In 1894 the Madras 
Government, having decided to substitute 
a system of payment by salaries, provided 
by legislation for the imposition of cesses 
to meet these salaries; and at the same 
time took power under s. 17 to enfranchise 
these inams in permanently-setiled estates, 
as hereinafter explained. 
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In 1922 the proprietors of the Telaprole 
and Ventrapragada estates, which are parts 
of the former permanently seltled Nuzvid 
zemindari, which was partitioned in 1879, 
instituted a large number of suits in the 
Courts of the District Munsifs of Nuzvid 
and Gudivada, the appropriate jurisdic- 
tions, disputing the right of the Govern- 
ment to enfranchise the suit lands under 
s. 17 of Madras Act II of 1894, already 
mentioned, and claiming to recover posses- 
sion of them under the proviso to that 
section on the ground that they had been 
granted either after or before the Per- 
manent Settlement in 1802, by the plaintiffs’ 
predecessor for village service, and that 
after the enfranchisement jhe village 
servants had refused to perform their 
services. Appeals were preferred from the 
decrees of the District Munsif of Nuzvid 
to the Subordinate Court of Bezwada which 
affirmed the decrees of the Court below 
decreeing the suits, and fromthe decrees 
of the District Munsif of Gudivada dis- 
missing the suits to ihe Subordinate Court 
of Masulipatam which dismissed the appeals. 
From these decrees second appeals were 
taken to the High Court. In these appeals 
the learned Judges upheld the contention 
of the Government that the Government 
were entitled to enfranchise lands granted 
to village karnams free of quit rent prior 
to the Permanent Settlement because they 
were within the reservation in respect of 
lakhiraj lands in s. 4 of the Permanent 
Settlement Regulation XXV of 1802 and 
allowed the appeals, and dismissed plaint- 
iffs’ suits; but in $8 cases, where lands 
had been so granted subject to the payment 
ofa kattubadi or quit-rent, they held that 
the Government had no right to enfranchise 
them under s. 17 already mentioned as 
they were not included in the reservation, 
and that the plaintiffs were entitled to 
resume them. A = 

From these 98 decrees of the High Court 
in second appeal, the Secretary of State 
for India in Council has preferred these 
consolidated appeals to His Majesty in 
Council after obtaining a certificate from 
the High Court that they were appealable 
under s. 109 (c) of the Code of Civil Pro- 
cedure as involving an important question 
of law. 

In order to see how this question arises, 
their Lordships will refer in the first place 
to the terms of s. 17, and at the same time 
will deal with the other important question 
as to its construction raised by the learned 
Counse] for the appellant. This is the first 
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section in Chap. IIT of the Act which js head- 
ed Enfranchisement of village service inams.’ 
The enfranchisement of inams by the 
Inam Commissioner under the Inam Rules 
has been going on ever since the sixties 
of last century, and consists in releasing 
the lands from service and renouncing the 
reversionary right of the State and con- 
firming the inam to the grantee, his heirs 
and assigns to dispose of as they might 
think proper subject to the payment of 
a quil-rent and also, in some cases, of 
a pecuniary payment. The Inam State- 
ment on which the enfranchisement was 
based, and the Inam Register which 
records and evidences it have often come 
under the consideration of the Board. 

As may be gathered from the section, 
some Village service in Government vil- 
lages, which are by far the most numerous 
in the Madras Presidency, had prior to 
the passing of the Act been enfranchised 
in this way, either under the Inam Rules 
or other rules made in that behalf, and 
the section directs that enfranchisements 
under the Act are to be made in the same 
way and to be subject tothe payment of 
quit-rent. 

Before introducing (he new system of re- 
muneration into permanently settled estates, 
it was considered desirable to take statu- 
tory authority for enfranchising these 
inams with a view to avoiding possible 
litigation, but that object has been irm- 
perfectly attained owing to the way in 
which the section has been construed in the 
Courts below. 

In construing this section and also the 
provisions of s. 4 of the Madras Permanent 
Settlement Regulation XXV of 1802, on 
which so much is found to turn it is neces- 
sary to bear in mind that even inam in the 
original sense of that term is an alienation 
or assignment by the State of the land 
revenue of the specified land and the 
right to realise it. And in consequence 
all such lands from the revenue point of 
view are regarded as “alienated lands” 
and are so described in the preamble to 
the Permanent Settlement Regulation XXV 
of 1802, whether or not the inam is made 
subject to the payment of an annual fixed 
payment under the name of jodi kattubadi 
or quit rent. Where no quit-rent is reserv- 
ed the lands are lakhiraj in the sense of 
heing totally exempt from lund revenue. 
Where a quit-rent is reserved these are 
only partially exempt because the inam- 
dar has to pay the Government part of 
the land revenue in the shape of a quit 
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rent. There isin their Lordships’ opinion 
no apparént reason why the power of en- 
franchisement should have been conferred 
in the one case and withheld in the other, 
but that is the effect of the judgments 
now under appeal. 


Section 17 is as follows:— 

“ Tf the remuneration of a village office consists in 
whole or in part of lands, or assignments of revenue 
payable in respect of lands, granted or continued 
in respect of or annexed to such village office by the 
State, the Government may enfranchise the said 
lands from the condition of service by the imposi- 
tion of quit-rent under the rules for the time being 
in force in respect ofthe enfranchisement of village 
service tnams in villages not permanently settled or 
under such rules as the Government may lay down 
in this behalf; such enfranchisements shall take 
ere from such date as the Government may 
notify : 

Provided that the said enfranchisement shall be 
applicable to all lands or assignments as aforesaid 
even though, at the time this Act comes into force, 
they may not be devoted tothe purpose for which 
they were originally granted. 

And provided, further, thatany lands or emolu- 
ments derived from lands which may have been 
granted by the proprietor for the remuneration of 
village service and which are still so held or enjoy- 
ed may be resumed by the grantor or his represen- 
tative.” 


Under the terms of the section, enfran- 
chisement is authorised where the remunera- 
tion of the village service consists of 
lands “granted or continued in respect of 
or annexed to such village office by the 
State,” or when it consists of assignments 
of revenue payable in respect of lands 
so “granted or continued.” As in all these 
eases the village servants, as part of their 
remuneration, had been assigned the re- 
venues payable in respect of the lands 
forming part of their remuneration as well 
as the lands. themselves, and, as such as- 
signmenis can only have been made by 
the State, it might appear that all such 
assignments of revenue must have been 
made and coninued by the State within 
the meaning of the section, and that it 
empowered the Government to enfranchise. 

It is, however, unnecessary to decide this 
question as no such case was set up. The 
Government case was that the lands “had 
been continued by the State” within the 
meaning of the section, as they were not 
in a position to set up that the lands 
had been granted by the State, because, 
as observed by the Board in Vasireddi 
Chandra Mouleswara Prasada v. Secretary 
of State for India (1) “in the case of ancient 

(1) 62 IA 166; 156 Ind. Oas.1;7R P O291;AT 
R 1935 P O 115; (1935) M W N 721; 69 ML J 123; 


42L W 142; 58 M 711; (1935) OL R 409: (1935) A D 
R 549; L B R 624 (P 0). one) 


SEORETARY OF STATE V. SOBHANADRI APPA RAO (P.C) 


16810 


grants made before 1802 it is well-nigh im- 
Possible, in absence of the document grant- 
ing the property, to discover with any reason- 
able certainty the date and other particulars 
of its origia.” 


To prove the “continuance” of the lands, 
which is the case set up here, the Govern- 
ment contend that all these village service 
lands, whether or not subject to a payment 
of kattubadt or quit-rent, are excluded 
from the Permanent Settlement by `s. 4 of 
Regulation XXV of 1802, which reserves to 
Government full power of “continuing or 
abolishihg them.” the lands not subject to 
quit-rent being lakhira) lauds, and the lands 
subject to the payment of quit-rent falling 
within the d&scription of “all other lands 
paying only favourable quit-rents” within 
the meaniug of the section. 

The expression ‘continuing or abolishing” 
is better suited to the other “articles of 
revenue” included in s. 4 of the Perma- 
nent Settlement Regulation than to the 
two last articles, “lakhiraj lands,” and 
“lands paying only favourable quit-rents,” 
but as applied to lands must in their Lord- 
ships’ opinion be read as meaning con- 
tinuing the tenure on which the lands 
were held or abolishing it by resuming the 
lands. Their Lordships are also of opinion 
that the word “continued” must have the 
same meaning in s. 17 of the present Act. 
The framers of the section must have con- 
templated that continuance would be prov- 
ed, as it has been in these cases, by re-- 
ference to the provisions of s. 4 of the 
Permanent Settlement Regulation, and in- 
deed most probably took the word “con- 
tinued” from that section, so that, assum- 
ing lands paying. only favourable quite- 
rents to be included in the reservation in 
s.4 ofthe Regulation, their Lordships are 
of opinion that continuance by the State has 
been proved in these cases. Whether they 
are so excluded from the Permanent 
Settlement is the important question in 
respect of which the certificate has been 
granted, and their Lordships will give 
their reasons later for holding that they 
are excluded. 


The learned Judges no doubt took the 
same viewof the meaning of the word 
“continued” in affirming the right to 
enfranchise in cases where “no kattubadi 
had been reserved, but. those judgments 
are not included inthe record as they are 
not the subject of these appeals; and 
Ramesam, J. had already ruled to the same 
effect in the extract from his judgment 
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set out at p. 167* of the report in Vasireddi's 
case (1). 

Assuming that the s. 17 of the Act 
confers authority to enfranchise on the 
ground that the lands were continued 
by the State, the next question is what is 
the effect of the second proviso which has 
been often construed as entitling the pro- 
prietors of estates to resume lands granted 
for village service by their predecessors 
prior to the Permanent Settlement although 
the body of the section apparently autho- 
rises their enfranchisement. That was the 
construction on which the Board preceeded 
in the case just mentioned, and it had not 
been challenged in the argument before 
the Board on behalf of the Secretary of 
State who was the respondent in that 
appeal. It has, | owever been explained 
by Mr. Pringle, who was Counsel for the 
defendantin that case and this, that the 
objection wasto have been taken if the 
Board had not intimated that the appellant 
zemindar had failed to prove that the 
suit lands had been granted by one of 
his predecessors, and itis quite clear that 
the Board did not adjudicate upon it. 
The learned Counsel for the appellant have 
now raised the contention that reading 
the proviso, as it must be read, in the light 
of the definitions of “proprietor" and 
“estate” in s. 4 of the Act, the right of 
resumption by a proprietor is limited in the 
case of permanently settled estates to 
grants made by a proprietor of the estate 
after the Permanent Settlementthat is in 
this case after December, 1802: 

“ Proprietor means any person in whose name any 
estate is for the time being registered in the office 


of the Collector of the district wherein the estate 
is situated.” 


The definition of 
it is applicable 
“ lows: 

“ ‘Estates’ means— 

(a) any Permanently Settled estate, whether zemin- 
dari, jaghir, mitta or palaiyam.” 

Their Lerdships have no doubt that this 
construction of the proviso gives effect 
tothe intention ot the Legislature. The 
elaborate provisicns in the body of the 
section, on a careful examinaticn prove 
to have been specially framed to obviate 
the necessity of raising the question by 
whom these ancient grants were made, 
as already explained. On the other hand 
grants made subsequently to the Permanent 
Settlement by proprietors, who under that 
settlement are also assignees of the land re- 
venue are not made by the State, and it is to 

*Page of 62 L. A.—[Ed] 
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such grants only thatthe proviso applies. 
It is unfortunate that these grants by the 
zemindar are often spoken of as post- 
settlement inams, when they are not inams 
at all as they are not assignments by 
the State of its Jand revenue but are made 
by persons to whom the State has already 
assigned the land revenue. | | 

It only remains to deal with the ruling 
which has been certified by the High Court 
as involving an important question of 
law. That question is stated with great 
precision by Ramesam,J. in one of the 
judgments under appeal which is printed 
at p. 140 of the record : 

“In the case of both these inams the Subordinate 
Judge found that the inams are subject to the 
payment of kattubadi. This raisesa new question 
of law. If atthe time of the Permanent Settlement 
they were subject to kattubadi payable to the 
zemindar, the zemindar then representing the Gov- 
ernment, the lands cannot be said to be lakhiraj. 
The only question, therefore, is whether they would 
come under the second heading ins. 4 ofthe Regu- 
lation. Oan they be regarded aa lands paying only 
a small quit-rent ? What is the effect ofthe word 
‘only’? The contention for the zemindar is that the 
lands must be subject to one burden only, namely, 
the payment of light quit-rent. If they are subject 
to an additional burden, namely, rendering of ser- 
vices, they are subject to two burdens, namely, 
payment of quit-rent and rendering of services; and 
such inams do not fall under s. 4 of the Regulation 
and cannot be regarded as excluded from the assets 
of the zemindari. The meaning of the word ‘only’ 
was considered by Sankaran Nair, J., in Sri Raja 
Parthasarathi Appa Row Bahadur v. Secretary of 
State (2). His view is that if the land is subject 
to two burdens, whatever the nature of the services 


-might be, the land cannot beregarded as excluded 


from the assets. Tyabji, J., expresses a slightly 
different view at page 628*. He thought that if 
the lands were burdened with services due to the 
Government, they must be regarded as excluded. 
We prefer to follow Sankaran Nair, J's. view and 
hold thatthe suit inams cannot be regarded as ex- 
cluded from the zemindari.” 


On reference io tke report all that 
Sankaran Nair,J.is found to have said on 
the subject is that the provision in s. 4 
of Regulation XXV of .802as to all other 
lands paying only favourable quit-rents 
“obviously does not include lands which 
are held on condition of paying quit rent 
and also on condition of rendering certain 
services in addition to that rent.” Such 
lands, as Ramesam, J. puts it. are thus 
subject to two burdens, and therefore, all 
service inams which are subject to the 
payment are not lands “subject only to 
the payment of favourable quit-rents,” 
and do not come within the reservation in 
s.4 of Regulation XXV of 1802. Now in 


2) 38 M 620 at p. 625; 21 Ind. Oas. 871; (1913) M 
WN 959; 14M L T 514; 26 MLJ 39. 
*Page of 38 M.—| Hd), 
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the first place, in their Lordships’ opinion 
itis afallacy tospeak of the imposition 
of quit-rent in this case as a burden. 
The karnam in lieu of wages is granted 
the land, together with an assignment by 
the State of the land revenues of 
the land subject to the payment 
of a quit-lent, that is to say, he is 
not granted a total but only a partial 
exemption from the land revenue on the 
land. Far from being a burden this 
assignment so limited is part of his re- 
muneration. Secondly it appears to be 
inadmissible, when the Legislature has in 
the preamble expressed its intention to ex- 
clude all alienated land from the Permanent 
Settlement, to hold that it has sufficient- 
ly manifested its intention by the use in a 
badly drafted section of the words “paying 
only favourable quit-rents,” to exclude 
from the reservation for no apparent reason 
the very large class of service inams which 
are subject to the payment of quit rent, 
especially as due effect may otherwise be 
given tothe use of the word “only.” The 
drafting of this section has not escaped 
criticism, and is so very inferior to the 
drafting of the rest of the Regulation as to 
suggest that this section, which combines 
the provisions of ss. 35 and 36 of the 
Bengal Permanent Settlement Regulation 
No. VIL of 1793, was substituted ata later 
stage for the original draft. The Madras 
Government had been directed to follow 
the necessary modification with the terms 
of the Bengal Permanent Settlement, and 
as will be seen, there were good reasons 
for thinking that s. 36 of that Regulation 
required some modification in Madras. 

Section 4is in the following terms, the 
articles of revenue not now in question being 


omitted. 

“The Government having reserved to itself the 
entire exercise of its discretion in continuing or 
abolishing, temporarily or permanently, the articles 
of revenue included, according to the custom and 
practice of the country, under the several heads...... 
ve uve Of lakhiraj lands (or lands exempt from 
the payment of public revenue), and of all other 
lands paying only favourable quit-rents—the per- 
manent assessment of the land-tax shall be made 
exclusively of the said articles now recited,” 


The corresponding s, 36 of the Bengal 
Regulation is as follows:— 

“The assessment is to be fixed independent and 
exclusive of all lakhiraj lands, whether exempted 
or not from the khiraj (or public revenue) with or 
without due authority” | 

In Madras all alienations of land revenue 
take the form of inams with or without 
reservation of quit-rent. In these circum- 
stances the framers of the Madras section 
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decided, : perhaps not very happily, to 
retain tbe use of the word lakhiraj for 
lands without any reservation of quit-rent 
and so totally exempt from land revenue, 
and to provide under another “article” for 
“all other lands paying only a favourable 
quit-rent,” and so only partially exempt from 
land revenue. 

If the Bengal Regulation had been 
reproduced, it might have been contended 
that lands paying quit-rents were not 
lakhiraj not being totally but only partially 
exempt from land revenue; and it would 
appear to have been thought desirable to 
provide expressly that the reservation 
extended to lands which though not wholly 
exempt from land revenue paid only 
favourable quit-rents instead of paying 
the full revenue. As regards the expres- 
sion “favourable quit-rents,” the word inam 
means favour, and any quit-rent falling 
substantially short of the full assessment 
is a favourable quit-rent. This, in their 
Lordships’ opinion is a sufficient explana- 
tion of the use of the word “only,” which 
for reasons already given could not receive 
the construction put upon it for the first 
time in construing the Act of 1894 now 
under consideration in the absence of any 
other possible explanation. Their Lord- 
ships are also unable to accept the further 
contention of the learned Counsel for the 
respondents that the special provisions of 
the Bengal Regulation as to chakran lands, 
or lands granted in lieu of wages, can be 
read intos.4 of the Madras Regulation 
and have not been shown any sufficient 
reasou for differing from the findings of the 
High Court, but in all these appeals the 
inams were pre-settlement grants not so 
governed by this ruling. 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeals of the - 
Secretary of State in all these cases be 
allowed and the decrees of the High Court 
and of the lower Courts in favour of the 
respondents be set aside, and the suits dis- 
missed. The respondents will pay the 
appellant's costs throughout. 

D. Appeal allowed. 


Solicitor for the Appellant.—The Solicitor, 
India Office. 

Solicitors for the Respondent.—Messra, 
H.S. L. Polak & Co. 
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NAGPUR HIGH COURT 
Civil Revision Application No. 115-B of 
1935 
August 31, 1936 
PouLcoKk, J. 
JANSA—APPLIOANT 
versus 
RAMKRISHNA AND ANOTHER—OPPOSITE 
PARTY 
Insolvency—Joint Hindu family—Adjudication of 
father—Sons' shares, if vest in Receiver—Receiver's 
right to sell sons’ share in standing crops—Provin- 
- cial Insolvency Act (V of 1920), s. Ta— High Court's 
power to act suo motu. h 
The father ina jomb Hindu family hasa dispos- 
ing power over the shares of the sons which he may 
exercise for his own benefit and on his adjudication 
as insolvent, the power to dispose of that property 
vests inthe Receiver who is, therefcre, entitled to 
sell the shares of the sons though he is not entitled 
to dispossess them. In this respect there is no dis- 
tinction between the sale of the sons’ shares in the 
standing crops and the share of the sons in the 
fields. Kanhaiya Lal v. Dablia Bari 1), followed, 
Nil Kantha Narayan Tewari v. Debendra Nath 
Ray (2), dissented from, 
Under s. 75, Provincial Insolvency Act, the High 
Court is entitled to act suo motu on the facts being 
brought to its notice. 


C. R. App. of an order of the Court 
of the Second Additional District Judge, 
Amraoti, dated January, 25, 1935, in M. 
C. A. No. 14 of 1934. 


Mr. D. T. Mangalmoorti, for the Appli- 
cant. 

Mr. J. R. Mudholkar, for the Opposite 
Party. 


Judgment.—Maroti was adjudged in- 
solvent on his own petition and thereupon 
his property vested in the Receiver. The 
Receiver sold certain standing crops. An 
objection had beén taken by the insolvent’s 
sons that their suares were not liable tosale 
The Insolvency Court held that the Receiver 
had the same power as the father to sell the 
shares and thatthe sale must, therefore, be 
upheld. The learned Additional District 
Judge agreed with this but held that the 
Receiver must pay the sons their share of 
the income out of the fields from the time 
he took possession until he sold them. 

The insolvent and his sons are members 
ofa joint Hindu family governed by the 
Mitakshara law and it has not been sug- 
gested that the debts are not debts binding 
on the family. It was held in Kanhaiya 
Lal v. Dablia Bari (1), that the father has 
power in such cases to sell his sous’ shares 


(D) 29N L R159; 143 Ind. Cas, 769; A I R 1933 
Nag, 150; Ind, Rul. (1983) Nag. 187, 
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for paying his just and proper debts and 
that tbis power aiso vests in the Receiver 
though the shares themselves do not so vest. 
A contrary view has been taken in Nil 
Kantha Narayan Tewari v. Debendra Nath 
Ray (2), but the balance of authcrity is in 
favour of the view taken in Kanhaiya Lal 
v. Dablia Bari (1). “Froperty” is defined 
in s. 2 (d) of the Provincial Insolvency Act, 
as including any property over which a 
person has a disposing power which he may 
exercise for his own benefit. The father has 
a disposing power over tle shares of the 
sens which he may exercise for his own 
benefit, and the power to dispose of that 
property, therefore, vests in the Receiver. 
The Receiver was, therefore, entitled to sell 
the shares of the sons although he was not 
entitled to dispossess them. It does not 
appear that there has been in effect any 
dispossession. It is difficult tomake any 
distinction between the sale of the sons’ 
shares in the standing crops and the share 
of the sons in the fields. In either case the 
father had power to sell the sons’ share to 
pay off debts binding on the family and that 
power vested inthe Receiver. It does not 
appear that the sons have been deprived 
of an income by the procedure adopted by 
the Receiver and, therefore, the Appellate 
Court's order that the Receiver must pay the 
sons their share of the income of the fields 
must be set aside. 


It has been suggested that under s. 75 of 
the Provincial Insolvency Act a single 
creditor is not entitled to appeal in cases 
where a Receiver has been appcinted, but 
this is an application for revision and the 
High Court is entitled under s.75 to act 
suo motu on the facts being brought to its 
notice. 

The application for revision is, therefore 
allowed with costs, and the order directing 
payment of the income of the fields tothe 
sons is get aside. Counsel's fee in this 
Court Rs. 15. 


N. Application allowed. 


(2) AIR 1936 Pat, 115; 161 Ind. gC . 
; 2BR 318; 8 R P 439; 15 Pat Bes eee 
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; LAHORE HIGH COURT 
Criminal Revision Petition No. 655 of 1935 
November 2, 1935 
CoLpsTREAM, J. 

Musammat AKHTARI BEGUM— 
PETITIONER 
versus 
ABDUL RASHID—Oppostrz Party 

Criminal Procedure Code (Act V of 1898), s. 488 
Application by Muhammadan mother for main- 
tenance of minor children—Father willing to main- 
tain minor son if custody were given him—Held, 
mother was proper person to have custody and 
father must maintain children. 

A Muhammadan woman made an application for 
maintenance under s 488, Criminal Procedure Code, 
against her husband for maintenance of herself and 
two children, a boy aged fouryears and a girl aged 
one and ahalf years. The husband contended that 
he would maintain the son if he were given into his 
custody : 

Held, that as an enquiry into the Muhammadan 

“Law as to custody was not made necessary by the 
Criminal Procedure Code, which governed the pro- 
.ceedings, the mother was the proper person to have 
the custody of the son aged four and the father 
must maintain that child. / 

Cri. R. P. from an order of the Additional 
District Magistrate, Delhi, dated April 30, 


1935. p 


Facts.—The respondent was discharged 
by Syed Aijaz Hussain Shah, exercising 
the powers of a Magistrate of the ist Class 
in the Delhi District by order, dated 
February 25, 1935, under s. 488, Crimi- 
nal Procedure Code. The facts of this 
case are as follows: In this case Musammat 
Akhtari Begam applied for maintenance 
under s. 448, Criminal Procedure Code, 
against her husband, Abdul Rashid. She 
applied for maintenance for herself and 
two minor children, namely Iqbal Ahmad, 
aged four years, and Musammat Sikandar 
Jahan Begum, aged one and a half years. 
The grounds taken for asking fur mainten- 
ance were that Abdul Rashid had refused to 
maintain her and had ill treated her. The 
case wasinstiluted in the Oourt of Syed 
Aijaz Hussain Shah. After going into the 
case the  ourt refused to grant any mainte- 
nance allowance eitherto Musammat Akhtari 
Begam or her two children. Tne parties 
had been married for four or five years and 
there is no dispute that the children are of 
Abdul Rashid. No maintenance allowance 
was allowed to Musammat Akhtari Begam 
for the reason that it was found that ever 
since the marriage she has been living 
apart from her husband and there was no 
sufficient reason for her doing so. That 
order (?) perfectly correct. But the 
order refusing maintenance for the children 
is not correct. 
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Grounds —Ths proceedings are for- 
warded for revision on the following 
grounds: Thai under the Muhammadan 
Law a father is bound to maintain his 
children and the fact that his wife has 
separated from him and does not come 
and live with him cannot form a ground 
for not maintaining the children. Both 
the children are minors and'a Muhammadan 
mother has the right of custody of her minor 
sons until they have completed their 7th 
year and of tue daughters up to puberty.. 
The claim put forward by Abdul Rashid 
that he will maintain the children provided 
his wife comes and lives with him cannot 
be maintained. Tne children are his and 
he is required to pay for their maintenance 
under his own personal law. The order of 
the lower Court exempting him from this 
maintenance is not justified. 

Mr, Shamair Chand, for the Petitioner. 

Mr. Mohsin Shah, for the Opposite Party. 

Order.—I have heard Counsel on both 
sides. It is not disputed that the father, 
Abdul Rashid, is bound to maintain his 
infant daughter to the custody of whom 
the mother is entitled. As regards the boy, 
who is about five years old, it is con- 
tended on behalf of his father that the 
father and mother are Shiahs and that 
under Shiah Law the father is entitled to 
the custody of a son after the age of two 
years and that therefore Abdul Rashid’s 
refusal to maintain his son only on condi- 
tion that the son is placed in his custody 
will not entitle Musammat Akhtari Begam 
to demand an allowancefor the child. 
Abdul Rashid did not meet his wife's 
application under s. 488 on behalf of his 
son with any such plea and I do not think 
an enquiry into Muhammadan Law on this 
point is made necessary by the Statute 
law (the Code of Criminal Procedure) 
which governs these procedings. The 
mother isin my opinion the proper person 
to have custody of a child of four and the 
father must maintain that child. I accept 
the recommendation and deciding that 
an order for maintenance of his son and 
daughter should be passed against Abdul 
Rashid, return the procceedings to the 
Magistrate who will decide as to the proper 
amount to be paid. 

N. Order accordingly. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1234 of 1935 
. October 22, 1935 
Agua HAIDAR, J. 
KAHN CHAND—PLaintirr—A PPELLANT 
VErSUS 
GURDIT SINGH—Dzgrenpant— 
RESPONDENT 

Appeal — Limitation — Computation of period — 
Decree not drawn up within (bee prescribed for pre- 
ferring appeal against it—Limitation will commence 
to run oniy from date on which decree is actually 
drawn up. 

There can be no legal obligation on a litigant to 
apply for a copy of the decree which is non-existence; 
the existence of a decree is a necessary condition 
precedent to the accrual of a right or obliga- 
tion to apply fora copy. Where a decree is not 
drawn up within the period of limitation prescribed 
for preferring an appeal against the decree, the suit 
must be deemed to be pending upto the date on 
which the decree is actually drawn up, aud limitation 
for preferring an appeal will commence to runonly 
from that date. Ponow v. Rajeswara (3), followed. 

[Practice prevelant in the Punjab, regarding ob- 
taining of copies criticised and the necessity of fram- 
ing simpler rules for this purpose, pointed out.) 

S. O. A.from the decree of the Additional 
District Judge, Amritsar, dated May 13, 1935. 

Messrs. Mukand Lal Puri and Qabul 
Chand, for the Appellant. 

Messrs. L. C. Mehra and Charan Singh, 
for the Respondent. 


Judgment.—This: case has taken about 
two hours of the Court's time and I do 
not blame the Counsel who represented 
the parties before me, I dare say a 
considerable time must have been taken 
up in arguing the appeal before the lower 
Appellate Court also, This is entirely due 
to the extremely unsatisfactory and com- 
plicated rules regarding the obtaining of 
copies which prevail in this Province. In 
the neighbuuiing Province of the United 
Provinces the price of obtaining copies is 
tixed at a modest and uniform rate and 
the poor illiterate villager has no diffi- 
culty in obtaining copies by hling along 
with his application tue requisite number 
of stamp folios. Here elaborate calcula- 
tions have tobe made from time to time 
.and various amounts have to be deposited 
before the litigant gets copies. The 
essence of a good law is that it suoald be 
simple and easity comprehensible by the or- 
dinary people for whose benetit it is framed. 

The same observations appiy to ruies 
like these before us. With profound res- 
pect for the authorities who were respon- 
sible for framing these ules, it is sab- 
mitted that the time has come when sume 
reasonably simple und easily intelligible 
tules for obtaining copies should be framed 
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for the benefit of the ignorant masses who 
constitute the vast and overwhelming 
majority of the litigating public. This, 
however, is by the way. The judgment 
in the present case was delivered on August 
98, 1934, by the Subordinate Judge dismiss- 
ing the plaintiff's suit. Very promptly, 
on August 29, 1944, the plaintiff applied 
for copies of judgment and decree. At 
the same time he deposited a sum of 
Rs. 2 which, L understand, has to be paid 
over and above the ordinary copying 
charges for the purposes of obtaining 
urgent copies. On August 29, the Copy- 
ing Department made a report that the 
files had not been received and were there- 
fore not available, and that the decree- 
sheet had not been prepared. A similar 
report was made on August 30, 1934, and 
again on August 31, 1934. The long vaca- 
tion of the District Court commenced on 
September 1, and terminated on September 
30, 1934, and the Courts were closed 
during this period. On October 1, 1934, 
when the Courts re-opened, the record of 
the Copy- 


the case was received by 
ing Department. The decree appears 
to have been drawn up on that date 


because we know that there was no de- 
cree-sheet in existence on August 3l, 
1934, the date on which the Courts: closed. 
On October 1, the plaintiff deposited the 
amount which was necessary for obtaining 
the copies. 

On October 2, 1934, these copies were 
ready and delivered. The appeal was 
ted on October 9, 1934, before the District 
Judge. The District Judge has held that 
the appeal was time-barred and that no 
case had been made out under s. 5s 
Limitation Act, for extending the period 
of limitation, On this ground he dismiss- 
ed the appeal. The plaintiff has come up 
to this Court in second appeal and it was 
argued before me with considerable force 
that the appellant was entitled to a de- 
duction of the time between August 29, 
1934, when he made the application, and 
October 1, 1934, when the decree-sheet 
was drafted, and he deposited the costs 
of obtaining copies. He relies upon s. 12, 
sub-s. (2), Limitation Act. The revelant 
portion of this section is: that, in com- 
puting the period of limitation, the time 
requisile for obtaining a copy of the de- 
cree appealed from shall be excluded. 
When a decree has not come into exis- 
tence, it is idle to argue that a party 
should suffer because of its non-existence. 
This view is supported by a Full Bench 
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decision, Bani Madhub Mitter v. Matungini 
Dassi (1). The head-note brings out the 
point clearly. It says that where a suitor 
is unable to obtain a ecpy of a decree 
from which he desires to appeal, by reason 
of the decree being unsigned, he is en- 
titled under s. 12, Limitation Act, to 
deduct the time between the delivery of 
the judgment and that of the signing of 
the decree in computing the time taken 
in presenting his appeal. A Full Bench 
decision of the Patna High Court in 
Ram Asray Singh v. Sheonandan Singh, 
35 Ind. Cas. 868 (2), lays down that in 
appeals the period of limitation should be 
calculated from the date on which the 
decree was actually signed. This case 
follows the Full Bench decision quoted 
above, 

I am fully aware of the provisions of 
law that the decree bears the same date 
as the judgment, but I am also aware of 
the fact that decrees in many cases are 
actually prepared and signed long after 
the date on which the judgments are 
pronounced and signed. Under these 
circumstances I cannot understand on what 
principle a litigant should be penalized 
when he has done all that lay in his 
power in the way of making an applica- 
tion promptly and depositing the copying 
fee on the date on which the decree-sheet 
had been drawn up. I unhesitatingly 
follow the decision of a learned Single 
Judge of the Court of the Judicial Com- 
missioner at Nagpur which is to be found 
in Pandu v. Rajeswar, 78 Ind. Cas. 996 
(3). The learned Judge observed that the 
right of appeal does not come into exis- 
tence until a proper decree comes into 
existence, and until a decree has been 
drawn up, there can be no appeal. 
It was also held that where the law creates 
a limitation anda party is disable to 
conform to that limitation without any 
default in him, and he has no reme- 
dy over it, the law will ordinarily ex- 
cuse him. 

There can be no legal obligation on a 
litigant to apply fora copy of the decree 
which is non-existence ; the existence of a 
decree is a necessary condition precedent 
to the accrual of even the right or obli- 
gation to apply for a copy. Where a 
decree is not drawn up within the period 
of limitation prescribed for perferring an 

(1) 13 C 101. 

(2) 35 Ind. Cas. 868; A I R 1916 Pat. 267;1PL3 
573; 1 P L W 35; (1917) Pat. 21, 

a 78 Ind, Cas. 996; A I R 1924 Nag. 271;20NUR 
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appeal against the dedéreé, the suit must 
be deemed to be pending upto the date 
on which the decree is actually drawn up) 
and limitation for preferring an appeal 
will commence to run only from that 
date. These judgments are based upon 
sound principles and completely cover 
the case put forward by the plaintiff- 
appellant in this Court. I hold, tnerefore, 
that the appeal filed in the Court below 
was well within the period of limitation. 
A point was raised by the learned Counsel 
for the appellant that, inasmuch as the 
plaintiff had deposited the sum of Rs. 2 
along with his application for obtaining 
copies of judgment and decree, he could 
at least have been supplied with a copy 


of the decree out of this sum of Rs. 2 
since it was stated that the copy 
of the decree would have cost only 


Re. 1-2-0. Reliance was placed on Ad- 
arpriya Choudharant v. Ramprotap Agar- 
wala (4). Asthe point of limitation can 
be decided on the first contention, I do 


‘not consider it necessary to go into this 


matter. I am referred to certain rules in 
Chap. XIV-B, para. (2) of the Rules and 
Orders of the High Court, Vol. 1, as 
showing that the application for obtaining 
copies was infructuous until the full amount 
of the cost was deposited. 

A learned Judge of this Court silting 
singly has discussad this point in Civil 
Appeal No.405 of 1935, decided on May 14, 
1935, Ghulam Hussain v. Mangat Singh (5). 
His opinion carries considerable weight 
but I would prefer to base my judgment 
on the broad question of law that when 
the decree itself was not in existence, the 
applicant could not be punished because 
he deposited the cost of the application 
on the date when the decree sheet was 
actually drawn up and the record was 
received in the Copying Department. l 
an 
setting aside the order of the Court below 
remand the case under O. XLI, r. 23, 
Civil Procedure Code. I further direct 
that the Court below shall fix an early date, 
and dispose of the appeal according to law. 
The court-fee paid by the appellant in this 
Court should be refunded. Costs to abide 
the result. 


N. Appeal allowed, 

(4) 30 O W N 926; 98 Ind, Cas. 748, AI R 1926 Cal. 
1105; 44 O Ld 44, 

(5) 87 P L R 794 
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MADRAS HIGH COURT 
Second Civil Appeal No. 170 of 1932 
March 27, 1°36 
VENKATARAMANA -Rao, J. 

PERIAKARUPPA PILLAT--APPELLANT 

versus : 

SATYANARAYANAMOORTHI (Minor)— 

ae ; one 

Morigage—Integrity of mortgage broken by mortgagee 
— Whole, if can be redeemed by one of OCEA ors Or 
purchaser of equity of redemption ~ Civil Procedure 
Code (Act V of 1908), 0. XXXIV, r. 1—Suit for 
redemption—Necessary party not joined—Relief, if 
can be given by safeguarding interest of parties not 
joined. : 

Even though the integrity of the mortgage is 
broken by mortgagee, one of several mortgagors or a 
purchaser of a portion of the equity of redemption in 

_ the mortgaged property is entitled to redeem the 
whole of the property subject to the equities which 
other persons may have, due provision being made for 
their rights. Ganapathi Bhatta v. Beeru Bhandary 
Q), dissented from, Yadalli Beg v, Tukaram (2), fol- 

lowed. S.A. No. 269 of 1932, relied on. [p. 901, col. 1.] 
_ If a person interested in the equity of redemption 
is known he ought to be made a party in order to 
safeguard his rights. But if he isnot known or it 
was not possible to have made hima party, due pro- 
visions may be made in the decree for safeguarding 
his rights. Where he is deliberately omitted, still relief 
can be given to the parties before Court. Shaha 
Saheb v. Sadhasiv Sapdu (4) and Umeschandra Mandal 
v. Hemangachandra aiti (5), relied on. |p. 901, col. 2.] 

S. CG. A, against the decree of the Sub- 
Judge, Devakotta, in A. S. No. 45 of 1930. 

Messrs. K. Bhashyam I,engar and T, R. 
Srinivasan, for the Appellant. 

Mr. S. Venkatesa Iyengar, for the Res- 
pondent, 

_dudgment.—This isa suit for redemp- 
tion of a mortgage. One Muthayya Thevar 
mortgaged Items Nos. 1 to 6 of the plaint 
schedule wilh one Krishna Iyengar who 
in his turn mortgaged Items Nos. 1 to7 in 
respect whereof he had the mortgage right 
and Item No. 7 which belonged tohim ab- 
solutely to the defendant under a deed of 
mortgage dated June 7, 1904, Ata rent 
sale the plaintiff purchased a portion of 
Item No. 3 and took symbolical delivery of 
the same subject to the mortgage in favour 
of the defendant. Then the Plaintiff called 
upon the defendant to take a proportionate 
amount of the morgage or allow him to 
redeem the entire mortgage (by payment 
of the entire mortgage amount). The 
defendant declined to accede to either of 
the courses suggested by the plaintiff. Then 
the plaintiff filed O. p. No. 28 of 1927 
on the file of the Disirics Munsif's Court 
of Ramnad and deposited a sum cf Rs. 600, 
the amount which according to him was 
payable under the deed of mortgage in 
favour of the defendant and asked for 
delivery of possession of the properties 
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but the defendant declined to receive the 
amount deposited in Court and the said 
amount still remains in the Court. One 
of the defences raised by the defendant 
was that on June 10, 1912, eight years 
subsequent to the mortgage in his favour, 
Item No. 7 was purchased by him from 
Krishna Iyengar under a sale-deed dated 
June 10, 1912, and the plaintiff cannot claim 
redemption of it. In pursuance of this ob- 
jection the plaintiff expressed his willing- 
ness to give up his claim in respect of 
Item No. 7. The defendant filed an appli- 
cation to implead- Krishna Iyengar's widow 
Lakshmi Ammal as party defendant being 
the person interested in the other items of 
the mortgaged property. But the Court 
dismissed the application on the opposi- 
tion of the plaintiff. 

The main defences of the defendant are 
that the plaintiff is not entitled to redeem 
all the items even on payment of the en- 
tire mortgage amount and that Lakshmi 
Ammal and her son are necessary parties 
to the suit. The learned District Munsif 
negatived both the contentions and held 
that the plaintiff would be entitled to re- 
deem Items Nos. 1 to 6 upon payment of the 


proportionate share of the mortgage 
amount chargeable thereon, and that 
Lakshmi Ammal and her son were not 


necessary parties to the suit. This decision 
was confirmed on appeal by the learned 
Subordinate Judge. Mr. Bhashyam Iyen- 
gər on behalf of the defendant has raised 
two contentions before me: (1) the integri- 
ty of the mortgage having been broken 
by the defendant having purchased Item 
No. 7, the plaintif is not entitled to re- 
deem the entire mortgage property on 
payment of the mortgage amount but is 
entitled to redeem the item purchased by 
him on payment of a proportionate part of 
the mortgage amount, and (2) the suitis 
bad for non-joinder of Lakshmi Ammal 
and her son, the representatives of the 
mortgagor Krishna Iyengar. In regard to 
the first contention, Mr. Bhashyam Iyengar 
relied on s. 60, Transfer of Property Act, 
and onthe decision of this Higa Court in 
Ganapathi Bhatta v. Beeru Bhandary (1). 
The general rule is that a mortgage is 
indivisible and tbat where more than one 
persen is interesled in the mortgaged pro- 
perty or where more properties than one 
are comprised in the mortgage, the mort- 
gagee is entilled to insist on redemption 
of the entire mortgage and neither the 


(1) A IR 1927 Mad, 1039; 106 Ind. Cas. 196; 27 L W 
206. ; 
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mortgagor nor any one of the mortgagors is 
entitled to redeem his share or a portion 
of the mortgaged property on payment of 
a pr portionate amount. Section 60 en- 
grafıs an exception in cases. 

“Where a mortgagee, or, if there are more mort- 
gagees than one, all such mortgagees, has or have ac- 
quired, in whole or in part the share of a mort- 
gagor, 

-- But that section dces not say that if 
the mortgagor desires to redeem the entire 
mortgaged property he will be precluded 
from doing so. The recent decision of the 
Privy Council in Yadalli Beg v. Tukaram 
(2) makes this position clear. ln that case 16 
fields were mortgaged in 1893. In 1896 the 
mortgagor sold one of the fields. Then in 1899 
the mortgagee brcught a suit to foreclose 
the morgage without making the vendees 
of the one field sold by the mortgagor 
parties. A compromise decree was arrived at 
in that suit in and by which it was agreed 
that the mortgagor should pay certain 
amount within a particular period, and in 
default, nine fields of the mortgaged prop- 
erty including the field sold away by the 
mortgagor in 18846 should be foreclosed 
and the mortgagee should be put in pos- 
session; and the decree ran “that the 
defendant mortgagor should sland absolu- 
tely debarred and foreclosed and from all 
equity of redemption in and to the 
mortgaged premises.” The vendees of 
the beld sold in 1896 brought a suit claim- 
ing to redeem the nine fields which had 
‘ been foreclosed. The Subordinate Judge 
was of opinion, that the vendees were not 
entitled toredeem the whole property but 
only the field purchased by him on pay- 
ment of the proportionate amount of the 
mortgage umount but this decree was re- 
versed by the Judicial Commissioner who 
held that the vendees were entitled on pay- 
ment of the entire mortgage amount to 
redeem the nine fields and accordingly 
directed the necessary amounts to be taken. 
This decision was confirmed in appeal by 
their Lordships of the Privy Council. Deal- 
ing with the argument regarding partial 
redemption their Lordships obse:ve as fol- 


lows : 

“The only question that arises is whether they 
are entitled to 1edeem the whole of the nine ficlds, 
or only the field conveyed to them subject to the 
mortgage over the whole, Accordinging to English 
Law the respondents would have been entitled to 
redeem the mortgage in its entirety subject only 
to the safeguarding of the equal title to redeem 
of any other person who had aright of redemption, 

(2) 48 C 22; 57 Ind. Cas. 535; A IR 192] PO 125; 
47 1 A 207; (1920) M W N 369; 28M L T 95; 39 MLJ 
147; 2 U PLR (PC) JAH 16 NL R 154; 12L W503; 
22 Bom. L R 1315; 25 OW N 241 (P O) 
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a point which has not arisen so far in the present 
case. The respondents, being transferees of part 
of the security, by English Law, if it applied, 
would on the one hand be entitled to redeem the 
entire mortgage on the properties yeneally, and 
correlatively could not compel the moigagee to 
allow them to redeem their part by itseit. ‘his 
would be so as the result of principie unless some- 
thing had happened which extinguished the mort- 
gage in whole or in part such as an eXercise 
of a power of sale originally conferred onthe mort- 
gagee by his security or such conduc: on the part 
of the transferees as would estop them from ussert- 
ing what normally would have been thsir right. 
Nothing of this kiad ig alleged in the case betore 
their Lordships.” A i ; 

Therefore, this case is authority for the 
following propositions, namely, (1) the Cha~ 
racter ot indivisibility exists not only with 
reference to the morigagee but also 
with reference to the mortgagor, t. e., ihe 
mortgagee can insist upon the redemption 
of the entirety of the mortgage and tLe 
mortgagor or transferees of part of equiiy 
of redemption cannot insist upon a partial 
redemption of tue mortgage. (2) But if 
the integrity of the mortgage is broken by 
the mortgagee, either by exercising the 
power of sale conferredunder the deed of 
mortgage or by acquiring a portion of the 
property otherwise, the mortgagee will not 
be entitled to insist upon tue redemption 
of the who.e but must submit to a partial 
redemption incase the mortgagor or his 
assignee chooses to Claim it, and (3) the 
mortgagor or anybody acquiring a partial 
interest from him wil also lose a similar 
rigat of claiming redemption of the whole 
it by his conduct he has estopped himself 
from asserting what normally according to 
their Lordships’ opinion would have been 
his right. Dealing with a case of the right 
of one of several mortgagors to redeem 
more than his share, tueir Lordships made 
the following observations : 

“The Judge in the original Court thought that 
the decisions of the Courts in India had establish- 
ed that one of the several mortyagors cannot re- 
deem mole than his share unless the owners of 
the other shares consent or do not object. Subject 
to proper sufeguarding of the rights to reueem 
which these owners may possess, their Lordships 


“are of opinion, that this is not sv in India, any more 


than in Jingland. Tue aecision referred tu when 
scrutinised turn out to be based not on any eneral 
principle difierent from that adveted to, but on 
the special circumstances ofthe transactions to which 
they relatea, circumstances which have nothing 
analogous to them in the fucts now under review," 


Therefore, it is clear that one of several 
mortgagors or a purchaser of a portion of 
the equily of redemption in the mortgaged 
property is entitled to redeem the whole 
of the property subject to the equities which 
other persons may have, due provision being 
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made for their rights. The proposition 
which Mr. Bhashyam Iyengar contends that 
once the integrity of the mortgage is broken: 
the mortgagor or assignee of a portion of 
the equity of redemption of the mortgaged 
property cannot insist upon the redemp- 
tion of the whole is untenable in view of 
the above decision of the Privy Council. 
It is clear authority for the position that 
even though the integrity of the mortgage 
is broken by the conduct of the mortgagee, 
the mortgagee will be entitled to insist on 
the redemption of the whole unless by his 
conduct he is precluded from doing so. 
Such aright seems to be clear from ss. 91 
and 92, Transfer of Property Act. No doubt 
in Ganapathi Bhatta v. Beeru Bhondary (1), 
Devadass and Jackson, JJ., have taken «u 
different view. With due respect to those 
learned Judges I am of opinion, that they 
have misapprehended the observations of 
their Lordships of the Privy Council in 
Yadalli Beg v. Tukaram (2). Referring to 
the decision of the Privy Council the learn- 
ed Judges observe : 

“This decision does not govern the present case 
as the defendants have acquired the right of the 
mortgagors to the mortgaged property. The deci- 
sion of the Privy Oouncil case would have been 
different if the person who resisted the redemption 
had acquired in whole orin part the rightto the 
equity of redemption from the mortgagor.” 

These observations seem to indicate that 
it is entirely dependent upon the will of the 
mortgagee whether he would preserve the 
integrity of the mortgage or not. I do not 
find any warrant for this view in the judg- 
ment of the Privy Council. On the other 
hand they seem to clearly express the view 
that it is the normal right of the assignee 
of a portion of the equity of redemption to 
claim a redemption of the whole unless 
there was some conduct on his part to 
estcp him from doing so. The view which 
I am taking that in spite ofthe integrity 
of the mortgage having been broken by 
the mortgagee the assignee of a portion is 
entitled to redeem the whole receives sup- 
port from a recent decision of the learned 
Chief Justice and King, J., in & A, 
No. 269 of 1932. In that case there was 
a mortgage which comprised properties in 
Schs A and B thereto. Subsequent to the 
mortgage the respondent in that case be- 
came the purchaser of Sch. B property. 
The appellant mortgagee filed a suit to 
enforce his mortgage without impleading 
the respondent, obtained a decree and in 
execution thereof purchased both Schs. A 
and B properties and subsequently sold 
away Sch. A property. The appellant then 
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sued to recover possession of Sch. B prop“ 
erty but he was obstracted by the res- 
pondent. Thereupon he filed a suit to get 
the balance of the mortgage amount after 
crediting the sale proceeds of Sch. A 
property. The respondent insisted on re- 
deeming both Schs. A and B properties. 
The learned Judges held that he could. 
I am therefore of opinion that the plaintiff 
would prima facie he entitled to insist on 
a redemption of Items Nos. l to 6 on pay- 
ment of the entire mortgage amount. 

But the question is, can he be given this 
relief in this suit? It is in this con- 
nection that the second contention of Mr. 
Bhashyam Iyengar hecomes relevant. No 
doubt under s. 91, Transfer of Property 
Act, he is entitled to institute a suit for 
redemption of the entire mortgaged prop- 
erty; but under O. XXXIV, r.l, Civil 
Procedure Code he is bound to make all 
persons interested in the equity of re- 
demption parties. The section is imperative 
though no doubt subject to the other pro- 
visions in the Code, one of sush provisions 
being O.I, r. 9. The object of O. XXXIV, 
r. 1, is to prevent multiplicity of actions 
and to adjust the equities of all parties 
interested in the equity of redemption. So 
normally speaking, if the plaintiff desires 
to have redemption of the entire mortgage, 
he ought to have made the representative 
of Krishna Iyengar parties. The vbserva- 
tions of L. J. Lindley in Hall v. Heword 
(3) at p. 436* seem clearly to indicate that 
if a person interested in the equity of 
redemption is known he ought to be made 
a party in order to safeguard his rights. 
But if he is not known cr it was not 
possible to have made him a party, due 
provisions may be made in the decree for 
safeguarding his rights. Order XXXIV, 
r. 1, I think, in my opinion, makes it 
obligatory to make the persons interested 
in the equity of redemption if they are 
known as parties to the suit because it 
may be they may validly object to the 
plaintiff redeeming the whole or there may 
be equities shown which will prevent the 
plaintif redeeming the whole. In this case 
the plaintiff not only deliberately omitted 
to make the representatives of Krishna Iyen- 
gar parties to the suit but opposed the 
application made by the defendant. The 
question again is, is the plaintiff precluded 
from getting any relief? Order Ir. 9, 


(3) (1886) 32 Ch. D 430; 55 L J Oh. 601; 54 L T 810; 
34 WR 571. 


*Page of (1886) 32 Ch. D.—[Hd.] 
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says: 

_ “No suit shall be defeated by reason of the mis- 
joinder or non-joinder of parties and the Court 
may in every suit deal with the matter in contro- 
versy so far as regards the rights and interests of 
the parties actually before it.” 


Therefore even though ihe plaintiff has 
omitted to make representatives of Krishna 
Tyengar parties to the suit, his suit cannot 
be defeated if relief otherwise can be 
granted to him: vide Shaha Saheb v. 
Sadhasiv Sapdu (4) and Umeschandra 
Mandal v. Hemangachandra Maiti (5). 
The plaintiff is interested only in a portion 
of Item No. 3 in the mortgaged property and 
he can be given relief by allowing him 
to redeem that part on payment of a pro- 
portionate amount. I therefore modify the 
decree of the lower Appellate Court by 
directing redemption of the property pur- 
chased hy him on payment of a propor- 
tionate umount of the mortgage. In fixing 
the value of this proportionate amount, 
credit will have to be given to the pur- 
chase of Item No. 7. I therefore modify 
the decrees of thé lower Courts accordingly 
and remit the case to the District Munsif's 
Court at Ramnad to ascertain the pro- 
portionate amount payable on the portion 
of Item No. 3 purchased by the plaintiff 
and pass a revised decree for redemption. 
As the suit had to be instituted owing to 
the obstructive conduct of the defendant 
and as the plaintiff has partially failed, I 
direct each party to bear his or their own 
costs of this appeal and in the lower 
Appellate Court. But the plaintiff will 
get his costs of the trial Court from the 
defendant as already awarded by the learn- 
ed District Munsif. (Leave refused). 

AnD. Case remanded. 


(4) 43 B 575; 51 Ind. Cas, 223; AI R 1919 Bom. 135; 
21 Bom. L R 369. 


(5) 60 C 87; 143 Ind. Cas, 315; A I R 1933 Cal. 325; 
ae J 422; 36 O W N 1138; Ind. Rul. (1983) Oal. 
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6, if retrospective—Interpretation of Statutes—Ordi- 


nary meaning of language to be looked into—No words 
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Reading the language ofs, d of the Bengal Money-len” 
ders Act andthe language of ss. 5 and 6 it appears that 
the scope of these sections is undoubtedly retrospec- 
tive. 

Section 4 has no application to suits filed before the 
Money-lenders Act came into force but it applies to 
suits relating to money lent before the Act came into 
force, Brojendra Kumar Dutta Roy v. Sushil 
Chandra Chakrabarty (1), followed. 

In interpreting statutes the ordinary meaning of the 
language employed isto be looked at and it ought 
never to be necessary to introduce words of limitation 
or words of qualification to explain the intention of 
the drafters of the Act. 


C. A. from the appellate decree of the 
Additional District Judge, Third Court, 
24-Parganas, dated April 18, 1934. 

Messrs. Rama Prosad Mukherjee and 
Mohit Kumar Chatierjee, for the Appellant. 

Messrs. Abinash Chandra Ghose and 
Sarat Chandra Janah, for the Respon- 
dents. 

Mr. Ramendra Chandra Roy, for the 
Deputy Registrar. 


Cunliffe, J. This appeal arises out 
of a suit which was commenced on Sep- 
tember 18, 1931, in the Court of the 
Additional Subordinate Judge at Alipore. 
It was an action for the recovery of a 
sum of money which comprised both 
capital and interest upon a mortgage 
bond and it may be stated at once that 
of the amount claimed which was Rs. 3,238 
odd the principal loan only amounted to 
Rs, €00. It was for an old debt going 
back as far as the year 1919, and the 
balance of the amount claimed was for 
compound interest ab about 12 per cent. 
The learned Judge gave his judgment in 
the month of December 1933. Then it 
went up to the lower Appellate Court 
where the judgment was delivered in 
April 1934. From that judgment an appeal 
to this Court was preferred. The question 
of the rate of interest was the real dis- 
pute between the parties, and the judgment 
of the Court of first instance shows, and 
also the judgment of the lower Appellate 
Court, which is a very short one, demon- 
strates that this question of interest was 
pressed very hardly upon both Courts, 
the provisions of the Imperial Act known 
as the Usurious Loans Act being prayed 
in aid by the original defendant. Now 
after the appeal was preferred an inter- 
esting position was created, because during 
the pendency of the appeal before the 
matter reached this Court, there came into 
force a local Act known as the Bengal 
Money-lenders Act of 1933, which was 
ordered to become operative on July 1, 
1934, and it was then that the defendants 
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realised that they had another weapon in 
their hands on this question of interest, 
because the provisions of this local Act 
in favour of the borrowers are even more 
advantageous than the Usurious Loans 
Act. Now what we have to decide here 
is whether the appellant is entitled to 
rely upon the provisions of this local Act 
having regard to the fact that when the 
respondents first launched the suit, tke 
Act in question was not yet upon the 
Statute Book and was therefore not law 
operating in the borrowers’ favour. It is 
argued that we ought to apply in favour 
of the appellant s. 4, Bengal Money- 
lenders Act, which I think I ought to set 
out in full. It runs as follows: 
“Notwithstanding anything in any other Act, 
where in any suit in respect of any money lent 
by a money-lender before the commencement of 
that Act it is found that the arrears of interest 
amount to a sum greater than the principal of 
the loan, the Court, unless it is satisfied that 
the money-lender had reasonable grounds for not 
enforcing his claim earlier, shall limit the amount 


of such suit interest recoverable in the suit to an 
amount equal to the principal of the loan.” 


That section is a part apparently of 
the scheme of the Act to benefit the 
borrowers. Other sections in the favour 
of those who have got into the hands of 
the money-lenders with regard to the 
reduction on interest are ss. 4, 5.and 6. 
I am also informed by the learned Ad- 


vocate that there is a still greater advan- . 


tage in favour of the borrowers under this 
local Act because in the Usurious Loans 
Act the onus of proving that the interest 
was harsh and unconscionable falls upon 
the borrowers. Here in this Act the re- 
verse is the case, as the onus is upon the 
creditor to show that the interest which 
he has charged does not come into that 
category. It will thus be seen that it is 
extremely important from the borrower's 
point of view to ascertain whether in 
this particular class of case the operation 
of this s. 4 can be utilised to reduce the 
amount due to the lender. It is argued 
that it is however now settled law that 
in the peculiar circumstances of a case 
such as this, where the Act has come into 
force after a suit has already been launch- 
ed and after the decision has already 
been given in the Court of first instance, 
the Act cannot possibly be applied. The 
authority for that proposition is reported 
in Brojendra Kumar Dutta Roy v. Sushil 
Chandra Chakrabarty (1). It was a de- 
cision of the Acting Chief Justice of this 


(1) 39 C W N 1213; 163 Ind. Oas. 270; A I R 1936 
Cal. 334; 8 R O 732; 63 O 368, 
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Court together with 5. K. Ghose, J. Those 
learned Judges came to the conclusion that 
the section was not applicable to a cise 
such as we are considering now for various 
reasons. To quote from that judgment I 
may cite this passage. 

“Now we do not find either in s. 4 itself or in 
any other section of the Act, anything which 
would indicate that any retrospective opsration 
to the section was intended. And, in our opin- 
ion, the argument (that is the argument to the 
contrary) is entirely misconceived when it speaks 
of ‘retrospective operation” 


“The real question is” the learned 
Judges went on “whether at this stage, 
at the hearing of the appeal, the law 
which came into force during the pen- 
dency of the appeal on July 1, 1984, is to 
be applied to the case.” 


Now I may say at once that I have 
the misfortune to doubt whether, if I had 
been a member of ‘his Bench, I should 
have been able to subscribe to this very 
specifically enunciated view. Reading the 
language of s.4 and the language of ss. 5 
aud 6 I am of opinion that the scope of 
these sections is undoubtedly retrospec- 
tive. Morerver, it seems to me that even 
s. 3 of the Act has, to a more limited 
extent, it is true, a reference to retros- 
pective action. If it is held that the 
expression “any suit” must exclude any 
suit . which has already been instituted 
and is under appeal, then I think the 
general principle of the interpretation of 
siatutes and the rules which govern all 
interpretations of formal documents will 
be broken. That rule, as [ understand it, 
is that the ordinary meaning of the 
language employed is to be looked at and 
it ought never to be necessary to in- 
troduce words of limitation or words of 
qualification to explain the intention of the 
drafters of the Act. Here if the section 
is to be read as only referring to suits 
which have not already been instituted, 
then it seems to me that it would have 
been quite easy for the framers of the 
Act to have given an indication of their 
intention by the addition of a few qualify- 
ing words. It would have been only 
necessary, 6. g, to put in brackets after 
the word “suit,” the words “not already 
instituted” or “not already under appeal”. 
But that has not been done and it may 
be further interesting to note that in 
this Imperial Act, to which I have 
already referred, the Usurious Lang Act, 
the class of suits to which the Act applies 
is specifically definite in Chapter IL, ss. 2 
and 38 with three definitive sub-para- 
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graphs so that, so. far as the Usurious 
Loans Act is concerned, no person who 
wishes to consult it can be in any doubt 
as to what is meant by the word “suits” 
to which this Act applies when they are 
affected by this particular piece of law. 
It seems to me, however, that asin the 
peculiar circumstances of this appeal my 
learned brother is willing to accept the in- 
terpretation of the Bench of the Acting Chief 
Justice and S. K Ghose, J., in Brojendra 
Kumar Dutta Roy v. Sushil Chandra 
Chakrabarty (1) referred to above, in that 
he agreed with them that the words “any 
suit” in s. 4 must exclude those suits which 
have already been put on the file, and 
having regard also to the fact that the 
number of the persons and the num- 


ber of the actions which are going 
to be affected by this particular sec- 
tion in these particular circumstances 


are a diminishing class, and more especially 
having regard to the necessity of preserving 
and supporting the rule which is so well 
known in our Courts as stare decisis I 
am not prepared to press my opinion 
whilst reserving it upon this specific point 
in the way I have already indicated. I 
therefore propose, with deference to the 
views already expressed by the learned 
Chief Justice and S. K. Ghose, J., and the 
views which are about to be expressed by 
my learned brother, to agree that the appeal 
should be dismissed. 

The appeal is accordingly dismissed with 
costs, 

Henderson, J.—The short problem 
which has been propounded- for ovr deci- 
sion is whether s. 4, Bengal Money-lend- 
ers Act, applies to suits which were 
instituted before that Act came into 
force. My learned brother has already 
set out the terms of that section in full 
and it is unnecessary for me to do so. 
I do not think it can be seriously disputed 
that this section will not have such 
retrospective effect unless it is abundantly 
clear from the provisions of the Act itself 
that such was tke intention of the legis- 
lature. The section really deals with two 
distinct matters; firstly, suits which are 
instituted before the Act comes into force 
and secondly money which was lent before 
the Act comes into force. Such being the 
case, the legislature might deal with the 
matter in three ways. The section might 
have no retrospective effect at all. Secondly 
it might be completely retrospective or 
thirdly it might be retrospective in one 
respect and not in the other. I have read 
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and re-read the section and the conclusion 
I have reached is that the intention of 
the legislature is thet it should have no 
application to suits filed before the Act 
comes into force but that it should apply 
to. suits relating to money lent before the 
Act come into force. 

My reason for this view is thatin my 
opinion the words “before the commence- 
ment of this Act” are intended to qualify 
only the words “money lent by a money- 
lender." This appears to me to be the 
natural interpretation cf the language 
used, If the intention of the legislature 
was that the section should apply to suits 
instituted before the Act came into force, 
the words to which I have referred would 
have no real meaning at all. Tt is quite 
clear that a suit which is instituted before 
the Act comes into force must be concerned 
with money which was lent before the 
Act came into force and ‘all that it would 
have been necessary to say is that the 
Act is toapply to suits even though they 
were instituted before it came into force. 
If this view of mine is correct, the words 
“beforce the commencement of this Act” 
have entirely spent their force by the 
qualification which I have indicated. The 
result is that there is nothing left in the 
section, to’ suggest that it is to apply 
to suits instituted before the Act comes 
into force. That being the case the ordi- 
nary rule of interpretation ought to apply 
and in the absence of any indication that 
the legislature intended it to be retrospec- 
tive in this respect, the contention of the 
appellant ought to be overruled. This 
opinion is supported by the decision of the 
Acting Chief Justice and S. K. Ghose, J. 
to which my Jearned brother has referred. 
There can be no doubt that if that case 
was rightly decided, the present appeal 
must be dismissed. We were strongly 
pressed by Mr. Mukherjee to dissent from 
that decision «n ihe ground that the 
chief reason given in support of it appears 
to go too far. J allude to the sentence 
which has been set out by my learned 
piother. In my opinion what the learned 
Judges say should be interpreted with 
reference to the context. The only pro- 
blem which they had to decide was whe- 
ther the section applies to suits instituted 
before the Act came into force. They 
were not concerned with the further 
question whether it applies to money lent 
before the Act comes into force. I am 
therefore of opinion that they were not 
intending to lay down the law on this 
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latter point. If, however, that decision was 
intended to lay down that s. 4 has no re- 
trospective effect of any kind, I entirely’ 
agree with my learned brother that I could 
not interpret it in that way. 

The conelusion which is reached by 
this decision at any rate avoids the absur- 
dity that the question whether the appel- 
lant is to make a profit of several hundred 
rupees depends upon the entirely forti- 
tuous circumstance that he made a delay 
of some weeks in filing this appeal. There 
is no room for doubt that had he filed his 
appeal before July |, it would have been 
summarily dismissed. Then again we 
should be compelled in second appeal to 
have an investigation made into facts 
in order to see whether the respondent 
has explained a delay which did not re- 
quire explanation when the suit was 
brought. 

The only other thing I desire to say is 
that I regret that I should have to differ 
from my learned brother. But had [ 
agreed with him I should still have been 
pressed by his opinion that in a matter 
of this sort, which only affects suits that 
were instituted before July 1, 1934, and 
will have soon no practical importance, 
we ought to follow the decision of a 
Division Bench of this Court whatever 
our personal views about it might have 
been. I therefore agree that this appeal 
should be dismissed. 


D. Appeal dismissed. 


_ LAHORE HIGH COURT 
First Civil Appeal No. 43 of 1935 
June 11, 1936 
CoLpsTREAM AND BHIDE, JJ. 

Guru AMARJIT SINGH—APPELLANT 
versus 
SHIROMANIGURDWARA PARBANDHAK 
COMMLTTEE AND OTHERS — Ossnotors 
— RBS PONDENTS 

Sikh Gurdwaras Act (VIII of 1925), s. 10—Peti- 
tion under—Power of Tribunal to decide claim 
Made by Gurdwara — Scope and intention of the 

ct. 

The Tribunal disposing of a petition under s. 10, 
Sikh Gurdwaras Act, is empowered to decide by its 
order not only tbe petitioners’ claim but also the 
claim made by the Gurdwara. Shirowani Gurdwara 
Parbandhak Committee v. Jagat Ram (1), doubted. 

The purpose of the Act was to settle not only pend- 
ing disputes but all likely disputes in future and to 
have it determined whether the Gurdwara concerned 
or some other possible claimant was owner of the 
right claimed on behalf of the Gurdwara, 


F. O. A. from a decree of the Sikh Gur- 
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dwaras Tribunal, Lahore, dated October 13, 
1934. 

Messrs. Achhru Ram and Amar Nath 
Chona for Mr. Jhanda Singh, for the Appel- 
lant. 

Messrs. Bhagat Singh and Gureharan 
Singh, for the Respondents, 


Coldstream, J.—By an order of August 
17, 1933, a religious institution known as 
Gurdwara Thamji Sahib in Kartarpur, a 
revenue estate in Jullundur District, was 
declared by the Sikh Gurdwaras Tribunal 
to bea Sikh Gurdwara, as it had been 
claimed to be in a petition presented to the 
Local Government under s. 7, Sikh Gur- 
dwaras Act. Thereupon one Ishar Dag 
submitted petitions under s.10 of the Act 
asserting that ceriain rights, which had 
been alleged to belong tothe Gurdwara in 
the list accompanying the petition under 
s. 7, belonged to him and not to the 
Gurdwara The petitions were resisted by 
the Sikh Gurdwaras Parbandhak Committee, 
Before the trial began, the Tribunal, in 
exercise of iis powers under s. 15, joined as 
a party to the proceedings the Court of 
Wards as representative of Guru Amarjit 
Singh, the Sri Mahant of the Gurdwara, 
who had also submitted a petition under 
8. 10 of the Act claiming the same rights. 
Ishar Das died and his Chela Karam Das 
was appointed his legal representative. 
The Tribunal struck two issues: (1) 
What right, title or interest has the peti- 
tioner Ishar Das got in the property 
claimed ? (2) What right, title or interest, 
if any, has the Gurdwara Thamji Sahib in 
the property claimed by the petitioner? 
One of the claims made by Ishar Des was 
in respect of occupancy rights in 220 kanals 
2 marlas of land in Kartarpun The 
Tribunal found it proved that these occu- 
pancy rights belonged tothe Gurdwara and 
not to Ishar Dos, in dismissing whose peti- 
tion it made a declaration accordingly. 

Against this decision this appeal hag 
been presented on behalf of Guru Amarjit 
Singh who has been found by the Tribunal 
in another proceeding to be the owner of 
tre land concerned. His Counsel does not 
before us dispute the correctness of the 
decision thit the occupancy rights in 
question belong to the Gurdwara, and not 
to Ishar Das, but he asks us to set aside the 
declaration in favour of the Gurdwara, his 
contention being thit the Tribunal had no 
authority under the Act to make this 
declaration. He relies upon the judgment 
of this Court in Shiromani Gurdwara Pare 
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bandhak Committee Y. Jagat Ram (1), where 
it was held by Monroe and Ourrie, JJ., that, 
in deciding petiticns made under s. 10, 
Sikh Gurdwaras Act, the Tribunal has no 
power to make a declaration that the 
property concerned belongs to the Gur- 
dwara, because the petition presented to 
the Local Government under s. 7, claiming 
the property for the Gurdwara, is not 
before the Tribunal. In that case a peti- 
tion under s. 10, asserting a claim to certain 
rights which had been alleged to belong to 
the Gurdwara Thamji Sahib, was with- 
drawn by the petitioner when the petition 
came before the Tribunal for disposal 
under s. 14 (1) of the Act. ‘the petition was 
accordingly dismissed. It was, however, 
claimed by the objectors, the Shiromani 
Gurdwara Parbandhak Committee, that 
they were entitled to a declaration that the 
rights belonged to the Gurdwara. The 
Tribunal refused to make any such declara- 
tion and it was against this refusal that the 
Committee lodged the appeal decided by the 
High Court's judgment. 

That judgment clearly supports the appel- 
lant. In opposing the appeal for the Gur- 
dwara Parbandhak Committee, Mr. Bhagat 
Singh, while he does not dispute the 
correctness of the decision that, in the 
circumstances of the case then before the 
Court, no declaration could be given in 
favour of the Gurdwara, contends that the 
judgment goes too far in laying down the 
general proposition that the Tribunal has 
no power in disposing of a petition under 
s. 10 to give a declaration in favour of the 
Gurdwara, and he asks usin the present 
case to allow the declaration made by the 
Tribunal to stand because, in this case, the 
petition was not withdrawn but the question 
whether the disputed right belonged to the 
Gurdwara was distinctly putin issue and 
decreed in favour of the Gurdwara upon the 
evidence produced by the parties. It is 
obvious that where the Tribunal has not 
decided that a particular right belongs to 
a Gurdwara, it cannot under the provi- 
sions of the Act granta declaration that it 
does so belong, and the only question for 
decision by usis whether the judgment in 
Shiromani Gurdwara Parbandhak Committee 
y. Jagat Ram (1) is correct in laying down 
the general proposition that no declaration 
can ever be made in favour of a Gurdwara 
by the Tribunal when it disposes of a peti- 
tion presented under s. 10 of the Act. 

The arguments advanced by Mr. Bhagat 


Q) 16 Lah. 968; 156 Ind. Oas. 1042; A 7 R 1935 Lah. 
919. 38 PL R44; 8 R LIL 
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Singh in support of this connection are on 
the lines of those urged before Monroe, J. 
in the case cited. Put generally, they are 
that, although the Act does not expressly 
empower the Tribunal to decide that 
property claimed in a petition unders. 10 
belongs to the Gurdwara, its provisions 
show clearly that the intention of the Act 
is that the Tribunal should have power to 
decide the claim in favour of the Gurdwara 
and to give a declaration in favour of the 
Gurdwara if it so decides. Section 10 of the 
Act lays down that if no petition is present- 
ed under that section claiming a right 
which has been alleged in the petition 
presented to Government under s. 7 to 
belong toa Gurdwara, the Local Govern- 
ment shall publish a notification of this 
fact. When this has been done the 
Committee of the Gurdwara may, under 
the provisions of s. 28, bring a suit, on pay- 
ment of a fixed couri-fee of Rs.5,in the 
Civil Court, asking to be given possession 
of any property a proprietary title in which 
has been specified in the notification. The 
Act originally passed did not, however, 
contain any provision for the institution of 
such a suit where a petition had been sub- 
mitted under s. 10 disputing the claim made 
on behalf of the Gurdwara, and it was to 
remedy this defect that the present s. 25-A 
be enacted by the Punjab Act III of 
1930. 

That this was the object of the amend- 
ment is clear from the “Statement of 
Objects and Reasons” published with the 
Bill, which also noticed that the new section 
was required to avoid double litigation. 
But if the Tribunal still has not the 
power in disposing of a petition under s., 10 
to declare that a property belongs to a 
Gurdwara (although it certainly has power 
to dismiss a petition on the ground that the 
property belongs to a Gurdwara and, 
therefore, cannot belong to the petitioner) 
then, before a Gurdwara Commitiee can 
obtain possession of the property claimed 
for the Gurdwara, and found by the 
Tribunal not to belcng to the petitioner, 
the question whether it belongs to the 
Gurdwara or not will have to be re-agitated 
in the Civil Court, double litigation will 
not be avoided, and the purpose of the Act, 
which was to have all claims to immovable 
property alleged to belong to a Gurdwara 
finally and speedily settled by a Tribunal 
in accordance with the special procedure 
and rules of evidence laid down in the Act 
will be frustrated. The full court-fee will 
have to be paid, and in this respect the 


1937 


Gurdwara Committee will be in a worse 
position ihan they would have been if no 
petition in respect of the property had been 
made, although they hud succeeded in esta- 
blishing their case positively before the 
Tribunal. 

A petition presented under s.5 or 8 of 
that Act is not a plaint in a civil suit but an 
application of a most peculiar kind. It is 
not a mere petition asking for relief in 
consequence of any actual infringement of 
the petitioner’s right, title or interest but 
a statement in defence made in reply to 
the petition submitted under s.7. Having 
regard to the provisions of the Act asa 
whole there can, I think, be no doubt that 
the purpose of the Act was to settle not 
only pending disputes but all likely disputes 
in future and to have it determined 
whether the Gurdwara concerned or some 
other possible claimant was owner of the 
right claimed on behalf of the Gurdwara. 
The claim which has to be decided by the 
Tribunal in disposing of a petition under 
s.50r1l0is in fact not one to which the 
petition gives rise but one originated by 
the claim previously made on behalf of the 
Gurdwara in the list submitted under 
s. 3or 7. When the first Tribunal was 
constituted there was considerable doubt 
whether in dealing with a petition under 
s, 10 it was the petitioner or the claimants 
on behalf of the Gurdwara who ought to be 
considered to be the plaintiffs in the pro- 
ceedings for the purpose of applying 
generally the provisions of the Code of Civil 
Procedure. It was also understood that the 
matter to'be decided was whether the 
right, etc, in dispute belonged to the 
Gurdwara or to the petitioner and if the 
property was found to belong to the Gur- 
dwara the Tribunal was empowered to state 
this in its order. The view that the inten- 
tion of the Act was that the Tribunal 
should decide whether the Gurdwara did 
or did not own a property claimed in a 
petition presented under s. 10 is, I think 
supported in some measure bys. 16. A dis- 
pute on the question whether a Gurdwara 
isor is not a Sikh Gurdwara is brought 
about by the submission of a petition under 
8.7 to which the petition under s. 8 is a 
reply. 

The petition presented under s. 7 is not 
forwarded to the ‘Tribunal which has 
before it only the petition unders. 8. But 
8. 16 clearly implies that the question 
whether a Gurdwara is a Sikh Gurdwara 
must arise in disposing of the petition under 
8. 8 although, if the principle laid down in 
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Shiromani Gurdwara Parbandhak Committee 
v. Jagat Ram (1) were to be applied strictly, 
all that the Tribunal could decide in dis- 
posing of a petition under s. 8 would be that 
the Gardwara was not a Sikh Gurdwara, 
That the Act is defective is obvious, but I 
do not think it clear that the words of s. 14 
(1) preclude a decision by the Tribunal in 
favour of the Gurdwara. On the other hand 
the present difficulty in working the Act is 
removed tosome exent ifs.15 be read as 
empowering the Tribunal to docide by its 
order not only the petitioner's claim but 
also the claim made for the Gurdwara. 
This interpretation is in my opinion not 
only consistent with the Act but is the only 
one which reconciles ss.14 and 25-A and 
this being so, J am not convinced, and 1 say 
so with very great respect, of the cor- 
tectness of the judgment in Shiromani 
Gurdwara Parbandhak Committee v. Jagat 
Ram (1) so far as it lays down a general 
proposition applicable to cases where the 
right of the Gurdwara has been positively 
established by the evidence. Here I may 
notice that in Civil Appeal No. 337 decided 
on November 4, 1935, a Division Bench has, 
on appeal bya petitioner in a case under 
s. 10 0f the Act added to the Tribunal’s 
order dismissing a petition under s. 10a 
declaration that the property in suit does 
not belong to the Gurdwara concerned. In 
the case now before us there has been a 
decision in favour of the Gurdwara after 
the framing of an issue and upon evidence 
produced by the parties. The correctness 
of that decision is not challenged and I 
see no good reason why it should not 
be incorporated in the Tribunals order 
which the Tribunal has chosen to 
embody in the form of a decree. Seeing 
no sufficient ground for interfering with 
the order of the Tribunal I would dismiss 
this appeal leaving the parties to bear their 
own costs. 

Bhide, J.—I agree. 

N. Appeal dismissed. 





MADRAS HIGH COURT. 
Second Civil Appeal No. 1881 of 1931 
April 21, 1936 
MADHAVAN NATR, J. 
KAMBALA VENKANNA—APPELLANT 


E VETSUS 
GOTETI VEERARAJU AND ANOTHER — 
RESPONDENTS 
Contribution —Interest — Plaintiff paying of 


decree amount and saving property of defendants 
from sale in execution—Right to interest on money 
paid—Interest—EHquitable considerations. 
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A person who has paid off the entire decree 
amount and saved the property of the defendants 
from being proceeded against in execution, 
should not be deprived of interest on the money 
paid in so far as it refers to the amount payable 
by the defendant, 

[Case-law discussed.] 

Even if the payment of interest does not come 
under any specific provision of law, still if general 
equitable considerations justify award of the same, 
jt is quite open to the Court to award it, 

S. O. A. against the decree of the Sub- 
Judge, Narsapur, in A. S. No. 48 of 1928. 

Mr. P. Somasundaram, for the Appellant. 

Mr. V. Suryanarayana, for the Respon- 
dents. 

Judgment.—The purchaser from the 
plaintiff who was made a supplemental res- 
pondent in the lower Appellate Court is the 
appellant in this second appeal. The facts 
of the case are stated clearly in the judg- 
ments of ihe Courts below and need not be 
restated in detail. For the purposes of this 
second appeal which raises only one point, 
the only facts relevant are these. The plain- 
tiff sued for contribution from item No. 3 
of the property, the owner of which is de- 
fendant No 2 who had purchased it from 
defendant No.1. Items Nos. 1 and 2, along 
with the third and some other items, were 
subject to a first mortgage. Some of these 
items were subject to a second mortgage 
also. We are not concerned with the second 
mortgage or with items other than items 
Nos. 1, 2 and 3 in this second appeal. Plain- 
tiffs father became the purchaser of items 
Nos. 1 and 2 in execution of a Small Cause 
decree in S. ©. No. 84 of 1902 and after him 
the plaintiff came into possession of the 
same. Defendant No.1 had become the 
owner of item No. 3 and bad sold it to defen- 
dant No. 2. The first mortgagee’s son filed 
O, S. No. 54 of 1910 in the Ellore Sub- 
Court impleading defendant No. 1 also 
among others and obtained a decree and in 
execution thereof brought items Nos, 1 and 
2 for sale on June 30,1913, and from the 
proceeds realised his decree amcunt. Item 
No. 3 which was also subject to the first 
mortgage was not proceeded against in 
execution. The plaintiff instituted the suit, 
out of which this second appeal arises, on 
June 30, 1925, for contribution from item 
No. 3 also rateably according to its value 
since it was included in the original mort- 
gage. The defendants denied the plaint- 
iff's right to contribution. 

The District Munsif granted the plaintiff 
a decree on September 30, 1927, for contri- 
bution from item No.3. It was held by 
him that this item was liable to contribute 
Rs. 3164-0 towards the decree debt (see 
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issue No. 17). It was also held (see issue 
No. 15) that the plaintiff was entitled to 
claim interest on the amount from the date 
of the registered notice Ex, F, February 28, 
1917, issued by him claiming the amount 
and interest. In appeal by defendani No. 2 
the lower Court's decree was confirmed with 
regard to the amount decreed but the 
learned Judge disallowed the interest which 
had been allowed from the date of notice 
till the date of the lower Court’s decree. 
In this second appeal Mr. Somasundaram 
on behalf of the appellant claims that he is 
entitled to a larger sum than Rs. 316-4-0 for 
contribution and that he is also entitled to 
interest on that amount, He claims interest 
from the date of payment of the decree 
amount by the appellant's predecessors, 
i.e., June 30, 1923. If this plea is not ac» 
cepted, he argues that he is entitled to in- 
terest at least from the date of notice as 
awarded by the first Court. 

As regards the amount of contribution 
claimed, it is agreed between the parties 
that the proper amount to which the appel- 
lantis entitled should be Rs. 344 0-2 and 
not Rs. 316-4-0. Ifthe appellant is entitled 
to interest, he is entitled to it on this 
amount. Thus the cnly question that re- 
mains to be determined in this second 
appeal is whether the appellant can claim 
interest on the amount whichhe is entitled 
to get by way of contribution from the res- 
pondent (defendant No. 2) and from what 
date. The question is purely one of law; 
but no decisions directly bearing onthe 
point, either English or Indian have been 
brought tomy notice. Of the various cases 
cited the following may be referred to as 
somewhat relevant. In Raushan Ali Khan 
v. Kali Mohan Moitra (1), it was assumed 
that the person claiming contribution was 
entitled to interest on the amount: but it 
was disputed whether he should be allowed 
interest at 12 per cent. per annum as the 
lower Court had granted or whether he 
should get only 6 per cent. as provided for 
in the original mortgage decree. On this 
point, in coming to the conclusion that the 
plaintiffs are entitled to the interest allowed 
by the Court, the learned Judges said : 

“We think that it would not be right and proper to 
refuse to the plaintifis the ordinary rate of interest 
which in a case like this the Court does allow.” 

The right to claim interest was obviously 
put by the learned Judges on equitable 
considerations. The question whether the 
plaintifis are entitled to claim interest at 
all was not discussed as the point was not 
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disputed Hari Raj Singh v. Ahmad-ud-Din 
Khan (2), is another case where also the 
right to claim interest on the contribution 
amount was assumed but the circumstances 
of the case were taken into consideration 
in refusing interest prior to the date of the 
institution of the suit. In. A, No. 1544 
of 1931 Venkataramana Rao, J., said : 

“The plaintiff is certainly entitled to interest on 
the amount decreed to him from the date of payment 
by him and also to a charge for the amount allowed.” 

Krihnaswami Pillai v. Janakalaami 
Ammal (3), is another case which may also 
be referred to in this connection. In Ahmad 
Wali Khan v. Shamsh-ul-Jahan Begam (4), 
strongly relied on by the respondent, the 
plaintiff who was treated by the Privy 
Council as a co-mortgagor along with the 
respondents and had paid olf the whole of 
the joint debt due on the mortgage was 
given a proportionate share of that amount 
with interest from the date of the institution 
of the suit. Payment of the debt was made 
by him in 1896. Before the Prvy Council 
it was argued that treating him asa co- 
mortgagor he was entitled to get one-third 
share of the debt together with interest, 
obviously from the date of payment. 
Though the point was thus raised in the 
course of the arguments, nothing was said 
about it in the judgment of the Privy Coun- 
cil and so ib cannot be said to bea decision 
against the appellant. In the first Court 
treating him as surety the plaintiff was 
awarded the full amount including the 
interest claimed by him. This judgment 
was set aside by the High Court. ‘the 
Privy Council discharged the decree of the 
two Courts in the manner indicated, above. 
In the circumstances this decision cannot 
be understood as one hoiding that a person 
claiming contribution ‘is not entitled to 
claim interest on the amount claimed. The 
passages cited from Fisher on Mortgages, 
Edition 6, p. 909, paras. 1803 and 1010, 
Coots, Vol. l, p.o01, and the decision in 
Ashworth v. Munn (5), do not directly bear 
on the point. Section 82, Transfer of Pro- 
perty Act, which explains contribution has 
been relied on by both sides in snpport of 
their respective contentions. It is said on 
the one side that ‘morigage debt’ used in 
the section refers only to the exact amount 

D 5> a 545; N N 1597, 168. 

J 808; 148 Ind. Cas, : 
Mad. 189; 39° LW! 438; (1834) ‘tl WN G28 @ Kae 


(4) 28 A 482; 331A 81:8 Sar 918: 3 AL J 360: 
10 0 WN 626; 8G LJ 481;1 MLT la; ; 
R nadie M L J 269; (P 0). SAA 

887) 34 Ch. D 391; 36 Ld Ch, 451; 
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of the mortgage, while on the other side it 
is Said that ıt means the mortgage money, 
which would include the prine:pal money 
and interest. Sees. 58 (a). 

{his being the position with regard to 
the authorities. I think the point has vo be 
decided with reference to principle. Ido 
not see why on principle the plaintiff who 
has paid aif the entire decree amount and 
saved the property of the defendants from 
being proceeded against in execution, 
should be deprived of interest on the muney 
paid in so far as it refers to the amount 
payable by the defendant. As mentioned 
in Raushan Ali Khan v. Kali Mohan Moitra 
(1). l think in the circumstances it would 
not be “right and proper’ io refuse tu the 
plaintiff interest on the amount claimed by 
him from the defendant. Even if the pay- 
ment of interest does not come under any 
specific provisions of -law, stil if general 
equitable considerations justify awaid of 
the same, it is quite open to 1he Courts to 
award it is a principle which cannot be 
disputed. In my opinion equitable con- 
siderations require in a case like the present 
that interest should be awarded to the plain- 
tiff on the contribution amount. The claim 
being founded in equity, it is left to the 
Court to decide the rate of mterest that 
should be awarded and the time frum which 
it should be awarded. No doubt, logically 
speaking, the interest should be awarded 
from the date of payment of the decree 
amount, June 30,1918. The plaintiff could 
have asked for the amount as well as the 
interest soon alter the payment made by 
him. But he did not do so. 

The suit was instituted on June 30, 1925. 
By his delay in asking for the amount, the 
amount of interest has become necessarily 
enhanced. Ido not see why the plainuit 
should be given the indulgence of being 
allowed to claim a larger amount ot in- 
terest by his delay in taking proceedings, 
But this plea cannot be urged against nim 
it heis allowed to claim it fromthe date 
of demand by him, which was February 2d, 
1917, (See Ex. I.) This is the date irum 
which interest was allowed by the nrst Court 
in his tavour. The defendant knew on that 
date that inte.est was going to be claimed 
and he could have averted the enhancement 
of the amount by paying it promptly. Ido 
not think it will be inequitable im the cii- 
cumstances to award interest on the con- 
tribution amount allowed in favour ot the 
appellant, thatis Rs. 3440-2, from Febru- 
ary 28,1917, at the rate of 6 per cent. per 
aunum. In the result, in modification of the 
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lower Court’s decree, I hold that the ap- 
pellant is entitled to recover Rs. 344-0 2 with 
interest at the rate of 6 per cent. per annum 
from the date of the registered notice, 
February 28, 1917, interest on the aggregate 
sum being allowed at the same rate till the 
date of payment. The parties will pay and 


receive proportionate costs throughout. 
(No leave) $ 
X. Order accordingly. 





RANGOON HIGH COURT 
Second Oivil Appeal No. 224 of 1936 
January 15, 1987 
Laon, J. 

MAUNG BA HNIT AND OTHERS— 
APPELLANTS 
versus 
U SEIN AND OTHERS--RESPONDENTS 

Burma Co-operative Societies Act (VI of 1927), 
ss. 50, 49— Rules under s. 50—Rule 22 (g)—Muham- 
madan member morigaging property to society for loan 
obtained—Eldest son nominated to receive interest in 
society after his death—Member dying- Society being 
wound up— Son, if can transfer property to liquidator 
in presence of brothers and sister—Such property sold 
by liquidator to person having no connection with 
society—Purchaser’s suit for possession—Civil Court, 
whether can question validity of transfer. 

One Ma Muhammadan member of a Co-operative 
Credit Society mortgaged to the Society a house and 
a pony to secure a loan obtained by him from the 
Society. In accordance with the rules, M nominated 
his eldest son B, as the person entitled to receive 
his share or interest in the Society after his death. 
M died and B purported to transfer the house and the 
pony to the liquidator of the Society (which was then 
being wound up) in full satisfaction of the indebted- 
ness of M's estate to the Society. M was survived 
by seven sons and one daughter : 

Held, that B had no authority to transfer to the 
liquidator the interests of his brothers and sister in 
the equity cf redemption of the mortgaged property. 
The fact that M had nominated B as the person who 
should receive his interest in the Society after his 
death did not, and could not, operate to transfer to 
him therights of his brothers and sister in the pro- 
perty. The objectof this rule was to facilitate the 
granting of a valid receipt to the Society, 

And where the liquidator puiported to sell the pro- 
perty conveyed to it toa person having to do nothing 
with the society and the purchaser brought a suit for 
possession : | 

Held that the matter not being connected with the 
dissolution or winding up of the co-operative society, 
the question which the Court had Lo decide was, whe- 
ther the plaintiffs acquired from the liquidator a good 
title to the property ; 

Held, also, that all thatthe liquidator could do was 
to tranefer the benefit of the mortgage to the plaint- 
iffs and the Oourt was not precluded from questioning 
the validity of the transfer by s. 49, Buma COo- 
operative Societies Act. 

5.0. A. againstthe decree of the Assis- 
tant District Court, Mandalay, dated May 8, 


1936. 
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Mr. A. N. Basu, for the Appellants. 

a Ba Maung, for Respondents Nos. 1 
to 6. 

éudgment.— One Maung Thin, a member 
of the Bon-O Co-operative Credit Society in 
1923 mortgaged to the Society a house and 
a pony to securea loan obtained by him 
from the Society. In accordance with the 
rules, Maung Thin nominated his eldest 
son, Maung Ba Hnit, defendant No.1 in 
the suit out of which this appeal arises, as 
the person entitled to receive his share or 
interest in the Society after his death. 
Maung Thin died in 1926, and on March 5, 
1929, Ba Hnit purported to transfer the 
house and the pony to the liquidator of the 
Society (which was then being wound up) 
in full satisfaction of the indebtedness of 
Maung Thin’s estate to the Scciety. 
Maung Thin, who was a Muhammadan, 
was survived by seven sons and one 
daughter, who were all made defendants in 
the suit. . 

On February 6, 1933, the liquidator 
purported to sell to the plaist:ffs the 
mortgaged-property, and they filed the suit 
to obtain possessiun thereof. The caefend- 
ants were residing in the house, and they - 
defended the suit on the following grounds: 
(1) Tae house belonged to their maternal 
grand-mother Ma Nwe and not to their 
father; (2) Ba Hnit had no right to trans- 
fer to tne liquidator the interests of his 
brothers and sisterin the equity of re- 
demption and consequently the liquidator 
could not confer an absolute title on the 
plaintitis. The learned Township Judge of 
Amarapura before whom the case came, 
held that the house did not belong to Ma 
Nwe, but was the property of Maung Thin 
himself, who had created a valid mortgage 
in favour of the Society. He, however, 
decided that Ba Hnit had no right to 
convey the shares of his brothers and 
sister in the equity of redemp.ion, and 
dismissed the suit on the ground that the 
plaintifs had not acquired a valid title. 
An appeal was filed against this decision 
and was heard by the Assistant District 
Judge, Mandalay. ‘The learned Assistant 
District Judge agreed with the Township 
Court that the property belonged to 
Maung Tin and that he had created a valid 
mortgage in respect of it, but he held that 
defendant No. 1 had the right tc convey the 
property to the liquidator in full discharge 
of the debt and that the liquidator had 
conferred a valid title on the plaintiffs. 
He also held that under s. 49, Burma Go- 
operative Societies Act, 1927, the Gdurt had 
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no jurisdiction to question- the right of the 
liquidator to confer a valid title. He accord- 
ingly decreed the suit. 

In my opinion it is quite clear that the 
decision of the learned Township Judge 
was right. Ba Hnit had no ‘authority to 
transfer to the liquidator the interests of 
his brothers and sister in the equity of 
redemption of the mortgage property. The 
fact that Maung Thin had nominated Ba 
Hnit asthe person who should receive his 
interest in the Society after his death did 
not, and could not, operate to transfer to 
him the rights of his brothers and sister 
in the property in . suit. The object of 
this rule was to facilitate the granting of 
a valid receipt to the Society, and the 
wording of the rule goes no further. The 
learned Assistant District Judge was of the 
opinion that r. 22 (g) Burma Co-operative 
Societies Rules, 1931, had the effect of 
placing in the nominee’s hand full power 
io deal with the mortgaged-property. It 
is Glear that that rule has no such effect. 
All that it says is thatif the assets are not 
sufficient to cover the costs of the liquida- 
tion and pay off the liabilities of the Society, 
. the liquidator shall determine the con- 
tributions to be made by the members 
and past members, or by the estates or 
nominees or heirs or legal representatives 
of deceased members, or by any officer to 
the assets of the Society, and determine 
by what persons and in what proportion 
the costs of liquidation are tobe borne. 
This is nota question of determining the 
amount due by the estate of Maung Thin 
to the Society. Ba Hnit had purported to 
convey to the liquidator an absolute title 
to the mortgaged-property, which he had no 
power to do. The learned Assistant 
District Judge was also wrong in holding 
that s. 49, Burma Co-operative Societies 
Act, 1927, precluded the Court from question- 
ing the validity of the transfer. That 
section reads as follows: 


“Save ingo farasis hereinbefore expressly pro- 
vided no Oivil Court shall have any jurisdiction in 
respect of any. matter connected with the dissolu- 


tion or winding up of a co-operative society under 
the Act.” 


This is nota matter connected with the 
dissolution or winding up of a co-operative 
society. The question which the Court 
has to decide is whether the plaintiffs, 
(who had nothing to do with the Society) 
acquired from the liquidator a good title 
to the property. Itis clear that they did 
not acquire a complete title to the pro- 
perty. All that the liquidator could do was 
to transfer the benefit of the mortgage to the 
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plaintiffs. The plaintiffs, not being entitled 
to sue for possession, were noi entitled to 
the decree granted to them by the Assistant 
District Court. The appeal will be allowed 
with costs in this Court and in the Courts 
below. 

D. Appeal allowed. 


—— eee 


LAHORE HIGH COURT. 
Miscellaneous Second Oivil Appeal 
No. 973 of 1935 
October 18, 1935 
Acua HAIDAR, J. 
SALIG RAM—PUROHASER-— APPELLANT 
VETSUS 
BALAK RAM AND OTHERS-—-URADITORS— 
i RESPONDENTS 
Provincial Insolvency Act (V of 1920), ss. 68, 4— 
Receiver applyzng to set aside sale on ground of fraud 
practised on himself—Application, tf falls under 
s. 4— Power of Court to set aside transfer even when 
made more than two years before adjudication. 
Where the Official Receiver moved the Court 
against a sale held by himself and his object was 
to rectify the error which had resulted in the loss 
to the assets of the debtor, to the detriment of the 
creditors, but the application was made long after 
the sale: , : 
Held, that s. 68, Provincial Insolvency Act, had 
no application but the action of the Receiver fell 
within s. 4 and while taking ation under s. 4, the 
Court could set aside a transfer although made more 
than two years before the order of adjudication, Jaz 
Kishan ,Das v. Chirag Din (1), doubted. Ram Ditta 
Mal v. Oficial Receiver, Lahore (2), followed. 


Mise. S. A. from an order of the District 
Judge, Hoshiarpur, dated February 6, 1935. 

Mr. N. C. Pandit, for the Appellant. 

Judgment.—This petition arises out of 
certain insolvency proceedings. One Phan- 
gan was declared aninsolvent on January 
14, 1932. On June 17, 1932, he applied for 
his discharge. Notices were served upon 
the creditors. On August 17, 1992, the 
Receiver sold certain materials of a house 
for a sum of Rs. 100 and the sale was sub- 
sequently confirmed. These materials were 
purchased by Salig Ram, the present ap- 
plicant. On April 15, 1933, the Receiver 
made a report to the Insolvency Judge that 
the sale had been brought about by fraud 
which was practised upon him, and the 
property therefore had been sold for a gross- 
ly inadequate price. The Receiver stated 
in this report that the purchaser, who had 
been appearing asa surety for the insol- 
vent, had given him to understand that 
the value of the materials was not more 
than Rs. 25 and that he was purchasing 
the same for Rs. 100 merely to oblige the 
debtor, The Insolvency Court set aside 
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the sale. The purchaser, Salig Ram,ap- 
pealed to the District Judge and it was 
argued before him that the sale having 
taken place on August 17, 1932, the report 
of the Receiver for setting aside the sale 
which was made after a period of about 
eight months was not entertainable and the 
order of the trial Court was without 
jurisdiction. The District Judge overruled 
this contention. On the question of fact, 
the District Judge agreed with the Court 
below and held that the sale had been 
brought about by misrepresentation and 
the property had been sold to the appel- 
lant for Rs. 100 when it was really worth 
much more. He accordingly dismissed the 
appeal. The purchaser, Salig Ram, has 
come up tothis Court. It is unfortunate 
that neither the receiver nor any one of 
the creditors was represented in this Court 
at the time of the arguments. The Counsel 
who appeared for the purchaser Salig 
Ram, wasnot quite clear as regards his 
legal position whether an appeal lay or not. 
At one time he suggested that the appli- 
cation in this Court was covered by the 
first proviso tos. 75, Provincial Insolvency 
Act. He then argued that he had aright 
of second appeal under the second proviso 
though he was reluctant to admit that the 
present proceedings were taken by the 
Receiver under s. 4, Provincial Insolvency 
Act. I however allowed him to argue 
the question of law which arose in the 
case, 

I must observe at the outset that the 
reasoning of the District Judge does not 
appear to me to be sound. His view is 
that the Court acted under some undefined 
and inherent powers in entertaining the 
application, or the report as he calls it, for 
setting aside the sale. In my opinion the 
proceedings taken by the Receiver fall with- 
in the scope of s. 4, Provincial Insolvency 
Act, though he himself purported to invoke 
the inherent powers of the Conrt, It was 
urged by the learned Counsel that the In- 
solvency Court should not have entertained 
the application because it was made long 
after ihe date of the sale and that the 
period of limitation which governed the 
application is given in s. 68, Pro- 
vincial Insolvency Act. I do not think that 
this contention is sound. Section 68 clearly 
lays down that, if the insolvent or any other 
creditor or any other person is aggrieved 
by any act of the Receiver, he may apply 
to the Court, but that such an application 
must be made within 21 days from the 
date of the act or decision complained 
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of. In the present case it is quite clear 
that it was the Receiver who was moving 
the Court againsta sale held by himself 
and his object was to rectify the error 
which had resulted in the loss to the assets 
of the debtor, to the detriment of the 
creditors. Therefore e. 68 has no appli- 
cation. Seetion 4 is very wide in its terms 
and the trend of decision seems to be to 
construe it liberally so as to do complete 
justice between the parties and make a 
complete and equitable distribution of the 
property of the insolvent. The learned Couns 
sel relied upona Division Bench decision 
of this Court reported in Jai Kishen Das 
v Chirag Din (1). There the learned Judges 
laid down that even an application under 
s. 4 should be made within 21 days if it 
is one to set aside an ordor of the Official 
Receiver. This case is clearly distinguish- 
able because it refers to an application 
which had been made by a party to set 
aside the order of the Official Receiver 
under s. 68. In the present case it is the 
Official Receiver who is moving the Court 
to set aside the sale which he had him- 
self held on the ground of fraud. Farther- 
more, in dealing with s. 4, Provincial 
Insolvency Act, a Division Bench of this 
Court to which I was a party, laid down in 
Ram Ditta Mal v. Official Receiver, Lahore 
(2), vide also Official Receicer v. Tirathdas- 
Mewa Ram (3), that s. 53 of the Act does 
not control or restrict the jurisdiction 
conferred upon the Court by s. 4, to decide 
all questions of title. Section 53, Provincial 
Insolvency Act, strikes at certain trans- 
fers, after the transferor is adjudged 
insolvent by means of a petition present- 
ed by the Receiver within two years after 
the date of the transfer. But, according 
to the Division Bench decision noted above, 
when the Court is taking action under 
s. 4 it can set aside the transfer although 
made more than two years before the order 
of adjudication. If the learned Judges 
in Jai Kishen Das v. Chirag Din (1), iñ- 
tended to lay down that the proceedings 
under s 4, Insolvency Act, could only be 
taken within a period of 21 days as pro- 
vided in s.68,1 would respectfully prefer 
to follow the Division Bench decision in 
Ram Ditta Mal v. Official Receiver, Lahore 
(2), to which I was a party. Tne question, 
however, does not arise as I have pointed 
out that the action of the Receiver did not 
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fall within the purview of s. 68. In my 
opinion the Insolvency Judge had jurisdic- 
tion to entertain the application of the 
Official Receiver in spite of the fact that 
it was. made more than 21 days after the 
date of the sale. The question of fraud 


and misrepresentation on the part of the 


auction-purchaser is a question of fact and 
was not raised by the Counsel for the 
applicant. I therefore affirm the decision 
of the lower Court though on different 
prounds. The present petition is dismissed 
but without costs as the respondents were 
not represented 
N. ; Petition dissmised. 
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DAIVA AMMAL AND OTARRS— 
APPELLANTS 
versus 


SELVARAMANUJA NAYAKAR 
AND OTHERS —RESPONDENTS 

Hindu Law—Will — Father, if can will away an- 
cestral property—Whether can appoint testamentary 
guardian—Joint family — Partnership — Death of 
father or manager, whether terminates partnership — 
Guardian of minor sons, whether can continue— 
Guardian and ward — Guardian engaging qualified 
lawyer to conduct case — Guardian, if responsible 
for negligence of Pleader. 

Father cannot disposeof ancestral property by will 
nor can he appoint a testamentary guardian of his 
minor sons. Chidambara Pillai v. 
Naicken (1), referred to. 

Where the manager of a joint Hindu family isa 
member of a trading partnership, the family, as a 
whole, does not become a member of the partnership 
firm and the partnership terminates at his death, 
But where such a partnership is continued with the 
heirs or legal representatives of the deceased, it is 
not the same partnership but a new one and therefore 
where such heirs are minors, the partnership cannot 
be continued by their guardian. Sokkanadha 
Vanni Mundar_v. Sokkanade Vanni Mundar (2), 
Ramanathan Chetty v. Yegappa Chetty (3) and 
Venkatasuryanarayana v. Lamayya 14), followed. 
Ramakrishna Muraji v. Ratan Chand (5), distin- 
guished. 

Where it is not denied that the lawyer engaged 
by guardian was sutliciently competent to conduct 
the case,"nor was it proved that the lawyer was not 
provided with sufficient funds to conduct the case, 
it is not reasonable to hold thatthe guardian has 
been grossly negligent in the conduct of the case if 
the lawyer failsto raise a point of law which may 
well have been raised by him. Jn re Speight, 
Speight v, Gaunt (6) and In re Weall, Andrews v. 
Weall(7), referred to, Pannayyah v. Viranna (8), 
distinguished. [p. 918, col. x] 

Ifa guardian who after detonding the suit bona 
fide andconducting it to the best of his ability elects 
to abide by the decision given by the Court without 

_pyeferring an appeal against it holding itto be 
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correct and an appeal useless, he cannot be said tu 
have acted negligently in not preferring the appeal, 
Lp. 919, col. LJ 


©. A. against the decree of the Sub" 
Judge, Tuticorin, dated February 7, 1931. 

Messrs. B. Sitarama Rao and V. Rama- 
swami Ayyar, for the Appellants. f 

Messrs. R. Krishnaswami and V. K. 
Mahadeva Sastri, for the Respondents. h 

Madhavan Nair, J.—Defendant No. 1 is 
the appellant. The appeal arises out of a 
suit instituted by the plaintiff for a declara- 
tion that the decree in O. 8S. No. 55 of 1922 
on the file of the Additional Sub-Oourt of 
Tinnevelly and execution proceedings 
therein, the decree in O.8. No. 48 of 1915 
on the file of the Sub-Court of Tuticorin 
and the decree in O. S. No. 35 of 1916 on the 
file of the Tinnevelly Sub-Court are not 
binding on him and his half share of the 
suit properties and for partition of the said 
half share by metes and bounds and for 
delivery of the same to him with future 
profits and cosis. The lower Court gave the 
plaintiff a declaration that the decree in 
0. S. No. 55 of 1922 was not valid and bind- 
ing on him and his half share in the plaint 
first and third schedule properties and in 
Item No. 15 of the 2nd Schedule. In this 
appeal we are concerned only with the 
first and third Schedule properties. The 
result of the decree is, in the words of the 
learned Judge, the parties will be relegated 
to the position which they occupied before 
the deereein O. S. No. 55 of 1922 was 
passed. No special declaration was made 
with respect to the decrees in O. B. No. 480f 
1915 and O. 8. No. 35 of 1916 as the declara- 
tion made with respect toO.S. No. 55 of 
1922 renders relief as will appear from the 
facts with respect to them unnecessary. 
The present appeal has been filed by 
defendant No. land since she died during 
the course of the appeal her legal 
representatives are the appellants before 
us. img 

The facts are these: The plaintiff and 
defendant No. are the sons of one 
Veerapps Naick who died on November 3, 
1912. Atthe time of his death defendant 
No. 8 was about 14 years old and the 
plaintiff was aged nearly 4 years. Two 
days before his death, on November 1, 
1912, Veerappa executed a will Ex. 4. In 
it he appointed Krishnaswami Naicker, 
alleged to be either .a son-in-law of the 
deceased or his nephew, as their guardian. 
Under the will onc share of the properties 
was given to him and the other two shares 
tobis minor sons. Krishnaswami Naicker 
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was also asked to conduct ashe likes “tle 
coltcn business which we aie conducting 
in oursemily in conmcn and other kind 
of business which could be done in tuture 
for this family and all other affairs” and to 
add “the amounts of loss and profit derived 
thereficm to the family common pros 
ertjies.” He was also empowered to collect 
the outstandings due in connection with 
family ond due according to his discretion 
if any sales have to be, made for the dues 
of the family. It may be mentioned 
here that the trade referred to in the 
willis a partnership business carried on 

“by Veerappa (the father of plaintiff and 
defendant No. 8‘ and Krishnaswami Naicker 
(the guardisn under the will) along with 
two strangers Ramaswami Naicker and 
Muthbukrishna Naicker under the Vilasam 
of T. K. R.M. This appeais frcm Exs. 20 
and 20-A, beoks of the South Indian Bank, 
Ltd., Tuticorin Branch. From the recitals 
in Ex. 3, a promissory note, which will be 
referred to later, executed after the death 
of Veerappa, it would appear that the 
firm consisted of Krishnaswami Naicker, 
the sons of Vecrappa, and T. Ramaswami 
Naicker. The names of Veerappa and 
Muthukrishna Naicker have dropped out. 
There is no evidence as to whether his 
business was started by the deceased 
Veerappa himself or whether it was the 
family business which was being continued 
by him. 

The main declaration asked for in the 
suit is, as already stated, a declaration 
that O. 8. No. 55 of 1922 is not valid and 
binding on the plaintiff’s half share of the 
suit properties. That suit arose out of 
Ex. F, a bypothecation bond executed by 
Krishnaswami Naicker over the plaint first 
and third Schedule properties for himself 
and as guardian of his son and the plaint- 
iff in favour of one Kuppu Reddiar on 
Februery 4, 1917, for Rs, 22,000. The 
amount under this document was borrowed 
to discharge four debts; (1) Rs. 5,340, a 
decree debt due to Lakshmana Chettiar, 
the plaintiff in O.S. No. 55 of 1916, (2) 
Rs. 3,150, a premissory note debt due to 
one Manickavachaka Adaniar, the debt 
having been incurred to discharge the 
decree in O.S. No. 48 c£1915 on the file of 
the Subordinate Judge's Court of Tuticorin; 
(3) Rs. 33,480 under a prcmissory note 
executed fcr Rs. 10,000 cn February 24, 
1914, by Krishnaswami Naicker in his 
individual capacity and as guardian of the 
plaintiff and defendant No. 8 who were 
then minors; and (4) a sum of Rs, 10 
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ieceived in cash on several uccasiong. 
Item Ncs. 2 and 3 of consideration were left 
with the mortgagee for discharging those 
debts and it has been proved that those 
debts have been discharged by him. Tle 
first iiem of Rs. 5,350 was received from 
the mortgagee by Krishnaswami Naicker 
and the debt raised to pay off the decree 
amountin O. S. No. 850f 1916 has been 
discharged wilh that sum. All these facts 
are admitted. 

How the debts the payment of which 
formed the consideration for Ex. F, came 
into existence may be mentioned before 
we take up for consideration the plaintiff's 
case. (1) One Lakshmanan Chettiar in- 
stituted O. S. No. 35 cf 1916 against Krishna- 
Swami Naicker (defendant No, 1), the pre- 
sent plaintiff (defendant No. 3), the present 
detendant No. 8 (defendant No. 2) and some 
other defendants on a promissory note 
executed by Krishnaswami Naicker on 
behalf of defendant No. 3 therein (the 
present plaintiff) and others. The money 
was found to have been borrowed for the 
purposes of the joint family of defendants 
Ncs.l to5 and7 in that suit and for its 
trade. The plaintiff and his brother are 
said to have enjoyed the benefit of this 
debt. A decree was passed in the suit 
which made the family property of the 
present plaintiff and defendant No, 8 liable 
for the amounts. The decree-debt was 
discharged by borrowing the. sum of 
Rs. 5,850 from Kuppu Reddiar under two 
promissory notes Exs. 6 and 6-A. executed 
py the present defendant No. 8 and 
Krishnaswami Naicker in their individual 
capacities. The present plaintiff was 
represented in that suit by Krishnasawmi 
Naicker and itis not proved that he did 
not represent him properly. (2) The 
present plaintiff, his ‘brother and their 
deceased futher Veerappa had subscribed 
for one chit in a chit fund concern con- 
ducted by one Perumal Naicker and drew 
the prize money, Krishnaswami Naicker 
standing as surety. O.S. No. 48 of 1915 
on the file of the Subordinate Judge's 
Court of Tuticorin was instituted by 
Perumal Naicker against Krishnaswami 
Naicker, the present plaintiff and defend- 
ant No. 8 for the recovery of the instalments 
due to the chit fund concern and ^ decree 
was passed in favour of the plaintiff in the 
suit. The present plaintiff was represented 
in that suit by his brother defendant No. 8 
as the guardian ad litem. The decree-debt 
was discharged by money raised under the 
promissory note Ex. 5 executed by Krishna- 


1937 
swami Naicker and defendant No. 8. The 
plaintiff has not adduced any evidence to 
prove that he was not properly represented 
in this suit and itis not disputed that the 
debt under this promissory note is bind- 
ing on the family as has been found by the 
lower Court. (3) On February 24, 1914,a 
promissory note Ex. 3 was executed by 
Krishnaswami Naicker for himself and as 
guardian of the plsintiff and defendant No.8 
by three others for Rs. 10,000. From its 
recitals we find that it was executed for 
tbe principal sum ofa prior note executed 
by the abovesaid Krishnaswami Naicker 
and one Ramaswami Naicker on March 2, 
1913 for the purposes of a joint cotton trade 
conducted by them and by the minor sons 
of Veerappa under the style of T, K. R, M. 
at Tuticorin. (4) This item consists of a 
small sum of Rs. 10 received in cash on 
various occasions. As there is no evidence 
regarding the purpose for which this 
amount was borrowed, the learned Subordi- 
nate Judge has found that the debtis not 
binding on the plaintiff. 

It was for the payment of the above- 
mentioned debts that Ex. F was executed 
by Krishnaswami Naicker on behalf of the 
plaintiff who was at that time a minor 
‘himself, and his own son. The document 
Was executed in favour of Kuppu Reddiar 
who assigned ittoone Ganesamuthu Pillai. 
He instituted the suit, O. S.No. 53 of 1922 
on the file of the Additional Sub-Court of 
Tinnevelly. The plaintiff's mother was 
appointed as his guardian in the suit and a 
decree for the sale of the hypotheca was 
passed in it. The decree-holder assigned 
the decree to defendant No. 1 in the present 
suit. She executed it and purchased the 
properties in Court auction in March 1926, 
and took delivery of the same. 

The plaintiff who was a minor at the 
time this decree was passed attacks it as 
not binding on him on the ground that the 
guardian who conducted the suit on his 
behalf was grossly negligent and that if sne 
had conducted it properly, the decree would 
not have been passed against his share of 
the properties. His attack has proceeded on 
various lines, 

He argues that Krishnaswami Naicker 
had no power to execute the bond lin. F 
on his behalf either as: testamentary 
guardian or as his guaidian de facto, that 
there was no necessity to execute it, 
that the items of consideration mentioned 
in the bond are not binding on him and 
that he was not properly represented in 
suit Nos. 48 of 1915 and 35 of 1916 and 
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also in O. S. No, 55 of 1922. The learned 
Judge found that Veerappa hid no power 
to appoint Krishnaswami Naicker as 
testamentary guardian, the properties dealt 
within the “Will” being ancestral, see 
Chindambara Pillai v. Rangaswami Naie- 
ken (1), that Krisnaswami Naicker acted 
as de facto guardian only until December 
1916 and not at the date of Ex. F (Feb- 
ruary 4, 1917). that assuming he was a 
de facto guardian on that date he had no 
power to conduct the trade on behalf of 
the family as the trade must be consider- 
ed tobe a new one subsequent to the 
death of Veerappa, that as such the first and 
third items of consideration in Ex. F 
are not binding onthe minor that it was 
not proved for what purpose Item No. 4 
though a small sum was received, and 
that only Item No. 2 of consideration was 
binding on him. His further findings are 
that the plaintiff has not produced any 
evidence to show that he was not proper- 
ly represented in O. S. Nos. 48 of 1915 
and 35 of 19i6and that his guardian was 
grossly negligent in conducting them. As 
regards O, S. No. 55 of 1922 the learned 
Judge found that though the plaintiff was 
represented by his mother his guardian 
did not defend the suit properly and was 
negligent in not putting forward the pleas 
available to her and in not preferring an 
appeal against the decree. In the opinicn 
of the learned Judge the minor might 
have succeeded in getting his share 
exonerated from liability if his guardian 
had adduced allthe evidence available to 
her or if she had appealed against the 
decree contained in Ex. 1. 

_ In appeal thé question we have to con- 
sider is how far ia the above conclusion 
justified by the evidence. Veerappa and 
his two sons formed members of a joint 
Hindu family. Admittedly, Krishnaswami 
Naicker was not a member of the family; 
he was only a relation of Veerappa. The 
properties being ancestral Veerappa had 
no power to dispose of them by will or 
to give ashare of them to Krishnaswami 
Naicker. The position- that Krishnswami 
Naicker was not a properly appointed 
testamentary guardian may be accepted 
as correct in accordance with the decisions 
of this Court. Though not a properly 
appointed guardian it cannot be disputed 
that he was acting as de facto guardian 
of the minors. Tre learned Judge himself 


(1) 41 M 561; 45 Ind. Oas. 905; A I R 1919 Mad, 1046; 
34 ML J 381; 23 M L T 266; (1918) M W N 255; 7 L W 


454 (F B). 


916 
has found that up tilltkhe erdof Decem- 
ber 1916 he acted as the de facto guardian. 
The evidence does not make it clear whe- 
ther he did not act as such subsequent 
to this date also. The lower Court has 
dealt with ihe case on the assumption 
that Krishnaswamji Naicker may be con- 
sidered to have been the de facto guardian 
even atthe time of Ex. F and the case 
before us has been argued also on that 
basis. In considering whether a proper 
defence was put up in O. S. No. 55 of 
1922 or not it is argued that one of the 
Televant questions would be whether Kri- 
shnaswamj Naicker as the guardian of 
the minor plaintiff had power to incur 
debts Items Nos. 1 and 3 in connection with 
the carrying on ofthe trade, andif he had 
not, whether jihat defence was put up in 
the case. 


There wasa good deal of general dis- 
cussion at the bar as to whether a “father,” 
a “manager,” a “guardian? had power 
to start a new trade for the family or 
continue a trade already in existence. 
For the purpose of this appeal it is not 
necessary to discuss the cases relating to 
the powers of a father or those of a 
manager as we are here concerned oniy 
with the powers of Krishnaswami Naicker 
as ade facto guardian. In Svkkanadha 
Vanni Mundar v. Sokkanadha Vanni Mun- 
dar (2) [followed in Ramanathan Cheity v. 
Yegappa Chetty (3) |, this Court has held 
that where the manager of a joint Hindu 
family isa member of a trading partner- 
ship, the family as a whole does not be- 
come amember of the partnership firm 
and the partnership terminates at his death. 
In the present case it may be held there- 
fore that after thedeath of Veerappa the 
partnership of which be was a member 
terminated and a new partnership com- 
menced. Evidence shows that the ori- 
ginal partnership subsequently consisted 
of only Krishnaswami Naicker and Rama- 
swami Naicker: see the recitals in Ex. 3. 
Muthukrishna Naicker seems to have 
dropped out. The partnership was still 
carried on under the Vilasam of T. K. R. 
M. Ex. Q is a promissory note executed 
on February 22, 1912 by Krishnaswami 
Naicker and Ramaswami Naicker for the 
cotton business which they have been 
conducting jointly under the Vilasam of 
T.K. R.M. Ex. R is a certihed extract 
of the Suit Register tor O. S. No. 139 of 

(2) 28 M 344. 


(3) 30 M L J 241; 32 Ind. Cas, 427; A IR1917 Mad. 
352: 19 M L T 66; (1916) M W N 8l, 
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1918 on the file of the District Munsif 
Court of Tuticorin in which T.K. R.M 
firm by Krishnaswami Naicker is the plain 
tiff and defendant No. 4 is Ramaswam 
Naicker. In stating the particulars of clain 
it is slated that : 

“The plaintiff and defendant No, 4 was trading 
jointly under the Vilasam of T. K. R. M. De 
fendant No. 4 did not join the plaintiff, hence he 
is made a proforma defendant.” 

The claim was for Rs. 1,264 on a pro- 
missory note executed by defendant No. 1 
to defendant No. 4. Exhibit N is a certi- 
fied copy of the written statement filed by 
defendants Nos. and 3 in that suit. 
Defendants Nos. land 2 are Krishnaswami 
Naickerand Ramaswami Naicker. Paragraph 
7 of the written statement says : 

“As the T, K. R. M. shop jointly conducted by 
defendant Nos. 1 and 2 incuried heavy loss and as 
the partners did not like each other the suit shop 
could not be conducted further.” 


The recitals of Ex. 3 already referred 
to (lem No. 3 of consideration for Ex. F) 
show that ib was renewal of a prior note 
executed by Krishnaswami Naicker and 
Ramaswami Naiker on Mareh 2, 1913, for 
the purpose of the joint cotton trade 
conducted by them and by the minor 
sons of Veerappa (plaintiff and defendant 
No.8) under the Vilasam of T.K. R.M. 
According to this evidence the position 
is this, that by the death of Veerappa 
the partnership which he conducted along 
with two strangers (it is not clear whe- 
ther it was ancestral or whether it was 
commenced by himself) came to an end 
and the guardian appointed by him 
thereafter carried on the same business 
for the family in partnership with Rama- 
swami Naicker alone. But in law and 
in fact the partnership after the death of 
Veorappa was anew one. In Venkatasurya- 
narayana V. Ramayya (4), it was held 
that a guardian of minors cannot enter 
into an agreement with a third person 
which can give the wards the status of 
partners with that third person and the 
carrying on atrade is not an act which 
a guardian of Hindu minors is authorised 
by law to do, as by its very nature a 
trade or business might result in a loss 
and thereby the family properties of the 
minors might be jeopardised. In this 
connection it may be mentioned thatthe 
Privy Council decision in Ramakrishna 
Muraji v. Rattan Chand (5), may suppolt 

(4) 40 ML.d 1.3; 62 Ind. Cas. £02; A I R 1921 Mad. 
98; (1921) M W N 100,29 M LT 114;13 LW 582, 

(5) 53 A 190; 132 Ind. Cas. 613; A I R 1931 P C 136; 


(1931) A LJ 458; 53 C L J 380; 33 Bom. L R 988; 35 
C W N 841; (193D M W N 783; 34 L W 175,61M LJ 


665; 58 I A 173; Ind, Rul. (1931) P 0197 Œ O), 
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the suggestion that even after the death 
of the father a partnership that was being 
earried on by him with another person on 
behalf of the family may be considered 
to be the same business and not a new 
business and that the succeeding manager 
may carry it on though the point in this 
form did not arise for decision in that case. 
However that may be, the position may be 
accepted that according to strict law 
Krishnaswami Naicker had no power to 
continue the cotton trade on behalf of 
the minors after the death of Veerappa 
and that they cannot form partners of the 
firm of T. K. R. M. nor can any debt be 
borrowed bythe said firm so as to bind 
the minor's properties. If this plea had 
been put forward it may well be that 
two of the debts mentioned in Ex. F, that 
is Items Nos. 1 and 3, might have been 
held not binding on the plaintiff and to 
that extent the suit O. S. No. 55 of 1922 
might not have been decreed against his 
share of the properties. But in this con- 
nection we must not overlook the fact 
that with respect to O. S. No. 35 of 1916 
which relates to one of those items the 
plaintiff has not been able to show that 
he was not properly represented in that suit 
and that his guardian was grossly negligent 
in defending it. 

We willnow proceed to consider the 
main question in the appeal, whether in 
O. S. No. 55 of 1922 the plaintiff was 
properly represented by the guardian 
and how far the above conclusion will 
affect the decision on the point. In sup- 
port of his allegations that he was not 
properly represented in thesuit the plain- 
tiff has examined his mother P. W. No. 5, 
and his junior paternaluncle P. W. No. 1. 
That P. W. No.5 was appointed guardian 
of the minor cannot be disputed. Exhibits 
13 and 13-A are copies of the petition and 
affidavit presented by her consenting to 
her being appointed guardian ad litem of 
defendant No. 4therein,the present plaintiff, 
Exhibits 13 also shows that she was appoint- 
ed guardian. She says now that she did 
not give any 1akalath in the above suit to 
Mr. Ganapathi Pillai of Tuticorin or to 
Mr. M. R. Subbier of Vannarpet who 
appeared in the case, and denies having 
filed any written statement and defended 
thesuit. Her statements are absolutely 
false. ` A written statement has been filed 
—in the case and this is signed by Vakil Mr. 
mM. R. Subbier. Evidence sbows that this 
Vakilappeared at the settlement of issues 
and defended the suit. Plaintiff's Witness 
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No. 1 admits that P. W. No. 5 represented 
the plaintiff and engaged a Vakil but stabes 
that she did not properly defend the suit or 
prefer an appeal when her Vakil advised 
her to do so. The evidence of those two 
witnesses is interested. The allegations of 
P. W.No.5 are cleariy false. Her own 
evidence makes it clear. So it cannot be 
said that the plaintiff was not represented 
in the suit. 

The learned Subordinate Judge has 
also arrived at the same conclusion. To 
show that the guardian had been uegligent 
in the conduct of the suit two arguments 
are now advanced: (1) that the guardian 
did not place all the necessary materials for 
the conduct of the suit before the lawyer, 
and (2) that the lawyer did not put forward 
the defence that the guardian of a minor 
has no power to embark upon anew trade 
and incur debts for carrying it on, making 
them binding on the minor. As regards 
the first point there cannot be any doubt 
that if it is satisfactorily proved that all the 
materials available for the defence were 
not put before the lawyer the guardian's 
conduct must be considered to be grossly 
negligent. In this case it was argued by 
Mr. Srinivasa Gopalachari for the respon- 
dents that three documents Exs. Q, R and M 
which have been filed for the first time in 
this case, were not produced ın O. S. No. 55 
of 1922, that these show that the trade which 
was being carried on by Krishnaswami 
Naicker must be considered to a new one, 
that if these had been shown to the lawyer 
he would have raised the contention that 
a guardian has no power toincur debts in 
connection with the trade, it being a new 
one, and that if that had been done, the 
minor would have been exempted from 
liability at least with respect to two items 
of consideration mentioned in Ex. F. We 
have already referred to the contents of 
these documents. It is true that these were 
not produced in the previous suit on behalf 
of the minor, but that omission in our 
opinion could nothave materially affected 
the raising of the proper pleasin the defence 
of the suit. 

So far as Ex. Q is concerned, the guar- 
dian cannot be blamed for not producing 
it because it was a promissory note executed 
in favour of a third person and there is 
nothing to show that she knew of the exis- 
tence of it. Exhibits R and M may be said 
tostandona different footing, the one 
being an extract from a suit register and 
the other being a written statement. But 
what could be gathered from them with 
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Tegard to the nature of the trade that was 
being conducted by the guardian, could 
well have been gathered from Ex. 3 which 
was produced inthe previous suit. This 
relates toltem No.3 of consideration and the 
recitals in it,as already stated, show that 
trade to carry on which the debt was incur- 
red was a new partnership of which the 
members were Krishnaswami Naicker, 
Ramaswami Naicker and the two minor 
sons of Veerappa and not the old part 
nership in which Muthukrishna Naicker 
was alsoa partner. With this fact before 
him, and with the knowledge that Vecr- 
appa had died, the lawyer engaged in the 
case even without Exe, R and M may well 
have raised the question how far the 
partnership after the death of Veerappa be 
considered to be a new one in law as weil 
as in fact and how far the debts incurred in 
connection with the partnership in the 
altered circumstances will be binding on 
the minor. 

The omission to produce these two docu: 
ments in the previous suit cannot therefore 


be said to constitute negligence on the 


part of the guardian as she had already 
furnished Ex. 3 which was by itself suffici- 
ent to enable the Pleader to raise the point 
which it is now suggested he should have 
raised. The next question is: Would the 
failure on the part of the lawyer to whom 
the case had been entrusted by the guardian 
to raise what appears to be a good ‘point in 
defending the suit constitute negligence in 
the conduct of the suit by the guardian? 
Ex. 2 is a copy of the written statement filed 
by the guardian on behalfof the present 
plaintiff, the minor defendant No, 4,in that 
suit, and this is signed by Mr. Subbier. In 
it he raises the general plea in para. 2: 

"Thig defendant and defendants Nos. 1 (Krishna- 
swami Naticker) and 2 do not form members of an 
undivided family, nor is defendant No.1 the guardian 
of this defendant. Hence defendant No. 1 had no 


right to conduct any proceedings so asto be binding 
upon this defendant”. | 

Then it is stated in para. 3: 

“While so the suit mortgage-deed alleged to have 
been executed by defendant No las the guardian of 
this defendant is in no way binding upon this defen- 
dant”. 


In this paragraph the broad plea is taken 
that defendant No. 1's acts, he not being a 
guardian of the minor, will not be binding 
upon him. This broad plea may well be 
taken to include the ground of non-liability 
urged before us which is only a special aspect 
of it. It is true that this special aspect has 
nol been mentioned in the written statement 
nor does it appear from the evidence of 
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P. W. No. 1,the paternal uncle, the only 
witness examined on behalf of the minor 
defendant in the previous case, that this 
special plea was urged. We are prepared to 
assume that the special aspect of the ques- 
tion of non-liability now presented before 
us escaped the notice of the lawyer who 
conducted the case. But the question is 
whether the guardian who has taken all 
the necessary steps to conduct the case pro- 
perly and has entrusted the case to a lawyer 
con be said to be grossly negligent on 
account of the lawyer's failure to raise a 
legal point in defence which may well have 
been raised by him. Itis not denied that 
the lawyer engaged was sufficiently compe- 
tent to conduct the case. It is not suggested 
that there was any collusion between the 
lawyer and the plaintiff or that he was in 
any other way remiss in conducting the 
ease. It is not proved that the lawyer was 
not provided with sufficient funds to con- 
ductthe case. In these cirumstances, is it 
reasonable to hold that the guardian has 
been grossly negligent in the conduct of the 
case if the lawyer fails to raise a point of 
law which may well have heen raised by 
him. We think not. It was observed in 
In re Speight Speight v. Gaunt (6) that a 
trustee is bound to conduct the business of 
trust in the same way as an ordinary prudent 
man of business conducts his own and has 
no further obligation. In In re Weall; 
Andrews v. Weall (7) it was pointed out 
that a trustee may select solicitors and 
agents and so long as he selects persons 
properly qualified he cannot be made 
responsible for their intelligence and hones- 
ty. We ihink the same may be said about 
the guardian of amincralso. In the circum- 
stances of this case we think the guardian 
has done what could reasonably be expect- 
ed of her, tbat she has defended the case 
with due care and thatit will be improper 
to ascribe negligence to her in conducting 
it. In Punnayyah v. Viranna (8), the 
guardian suffered a mortgage decree to 
be passed against the minors ex parte, the 
minors having prima facie a good ground 
of defence to the suit; that case is clearly 
distinguishable from the case hefore us. 
The next question is whether the 
guardian could be said to have grossly 
neglected the interests of the minor plaintilf 
in not preferring an appeal against the 


decree with a view to get it set aside. 

(6) (1883) 22 Oh. D 727. 

(7) (1889) 42 Ch. D 674; 58 L J Ch, 713: 61 L T 238; 
37 W R779: 5T L RON. 

(8) 45 M 425; 70 Ind. Cas. 668; A IR 1922 Mad. 273; 
42M LJ 429,15 L W 427; (1922) M W N 213, 
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P. W. No. 1 says that the Vakil 
told him that the case was not properly 
defended and that the minor would succeed 
if an appeal were preferred, that the guar- 
dian would not do so and she was guided by 
the words of Krishnaswami Naicker in not 
preferring an appeal. P. W. No. 5, 
the guardian, fierself says that after 
hearing that the suit had been decreed she 
went to the Vakil and told him that: 

“I had been ruined, He told me that I willsucceed 
if I took up the matter tothe High Court, But Krishna- 
swami Naicker told me thathe would get back the 


property. He was telling me thathe would prefer an 
appeal”. 


It is argued from this evidence that the 
guardian's Vakil asked her te prefer an 
appeal and told her that if she did so she 
would succeed and that on account of her 
being misled by Krishnaswami Naicker 
she did not file an appeal, that the plain- 
tiff has therefore lost a valuable right and 
that therefore her omission to prefer the 
appeal should be taken as an element in 
considering the question of her negligence. 
We have already stated that the evidence 
of these two witnesses is interested. A 
perusal of the guardian's evidence is enough 
to show that she has spoken falsehood from 
beginning to end. She said that she did 
not engage any Vakil at all; but it being 
necessary to support her casethat she was 
advised to prefer an appeal and did not 
file it she has to say that she took advice 
from the Vakil, that he advised that an 
appeal should be filed and that she did not 
do so. The evidence of P. W. No. 1 whois 
equally interested must be accepted with 
caution. We are not satisfied on the inter- 
ested testimony of P. Ws. Nos. l and 5 who 
are the only witnesses in the case on this 
point that the lawyer engaged by the 
guardian recommended to her that an 
appeal should be filed and that she wilfully 
abstained from doing so. On the evidence 
it is difficult tosay waether the Vakil was 
consulted or not with regardto the filing of 
an appeal. It may even be that the Vakil 
told her that an appeal would be useless. 
We must take it that an appeal was not 
filed because the guardian judged from the 
circumstances that the appeal, if filed, would 
not be successful. Oan a guardian who 
after defending the suit bona fide and 
conducting it to the best of his ability elect 
to abide by the decision given by the Court 
withoul preferring an appeal against it 
holding it to be correct and that an appeal 
would be useless, he said to have acted 
negligently in not preferring the appeal. 
Noexpress decisions of any High Court 
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bearing on the point have been brought to 
our notice. In the circumstances we cannot 
consider the failure to prefer an appeal 
as negligence on the part of the guardian 
in defending O. S. No. 55 of 1922, assuming 
that that conduct can rightly be taken into 
consideration in deciding whether the guar- 
dian had properly defended the suit, which 
strictly speaking is the only question we are 
called upon to decide in this case. 

Tor the above reasons we set aside the 
decree of the lower Court so far as it affects 
Schs. Land 3 property. In this view the 
question whether the suit is barred by 
limitation does not arise for considera- 
tion. Inthe result the plaintiff's suit is 
dismissed with costshere and in the Court 
below. The appeal is dismissed as against 
respondent No. 3. Nocosts. The memo of 
objectionsis dismissed. No costs. The court- 
fee payable on the memo is only Rs. 100. 


AcD. Order accordingly. 


tre 


OUDH CHIEF COURT 
Civil Revision Application No. 76 of 1935 
April 29, 1937 
THOMAS AND ZIA-UL-Hasan, JJ. 
BAL KISHEN—APpPLicant 


versus 
Haji MOHAMMAD HAFIZ—Opposits 
Parry 

Civil Procedure Code (Act V of | 1903), 0. XXI, 
rr. 100 (1), 10l—Mandatory provisions of—Appli- 
cant’s declaratory suit dismissed—Whether ground 
for dismissing application under r. 100 (1)—In- 
vestigation under r. 101, nature of. 

When the conditions requisite under O, XXI, 
r. 100 (1), Civil Procedure Code, are fulfilled, it is 
the Court's duty to investigate the matter. Where 
the applicant is a person other than the judgment- 
debtor and is dispossessed of immovable property by 
the purchaser and an application is made com- 
plaining of such dispossession, sub-rule (2, of r. 100 
the provisions of which are mandatory applies. 
The fact, that the declaratory suit brought by the 
applicant had been dismissed, is not a bar to the 
maintainability of his application under O. XXI, 
r. 100 of the (ode of Civil Procedure and the Court 
cannot shirk its duty under rr. 100 and 101 on 
account ofany extraneous matter. 

An investigation under rr. 100 and 101 is restrict- 
ed to the question of possession only and even 
though the applicant may not have good title to the 
property, if he can show that he was not in posses- 
sion on behalf of the judgment-debtor but on his 
own account, he must, underr. 101, be put in pos- 
session of the property. 


O. R, App. of the order of the Munsif, 
North Lucknow, dated March 4, 1935. 

Mr. N. Banerji, for the Applicant. 

Mr. Pearey Lall Varma, for the Opposite 
Party. 
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Order.—This is an application for 
revision of an order of the learned Munsif, 
North Lucknow, dated March 4, 19365, 
rejecting the applicant’s application under 
O. XXI, r. 100 of the Code of Civil Pro- 
cedure as not maintainable. 

The facts are that one Jagat Narain 
brought a suit on a mortgage against a 
certain Gaya Din The mortgaged property 
consisted of a house. To this suit Jagat 
Narain impleaded the present applicant 
Bal Kishen also, but he was subsequently 
discharged. A decree forsale of the house 
was passed against Gaya Din and itw3s 
made absolute on September 23, 1933. 
The house was sold in execution of the 
decree and purchased by the opposite 
party Mohammed Hafiz. The purchaser 
obtained delivery of possession through 
Court end thereupon the application under 
O. SAI, r. 100 ofthe Code of Civil Pro- 
cedure was brought by the present appli- 
cant. 

It appears that subsequently to the 
passing of the final decree in Jagat Narain’s 
suit, but before the sale of the house in 
execution of that decree, the present ap- 
plicant filed a declaratory suit in respect 
of the house but it was dismissed. The 
present applicant filed an appeal against 
eee of his suit on January 11, 
1935. 

When the application under O. XXI, 
r. 100, of the Code of Civil Procedure was 
filed, it was opposed on the ground that 
as the applicant's declaratory suit had been 
dismissed, the matter was res judicata. The 
learned Munsif without coming toa find- 
ing thatthe matter was res judicata dis- 
missed the applicant’s application holding 
that it was not maintainable. 

The Jearned Counsel for the applicant 
argues that as an appeal had been filed by 
his client against the decree dismissing 
the declaratory suit, the matter could not 
be said to be res judicata. On bahalf of 
the opposite party it is conceded that the 
rule of res judicata Goes not apply, but 
it is said that the learned Munsif was 
right in holding that the application was 
not maintainable. We are unable toagree 
with this view. We are of opinion that 
when the conditions requisite under 
O. XXI, r. 100 (1) are fulfilled, it is 
the Courts duty to investigate the 
matter. In the present case the pre- 
sent applicant was a person other than 
the judgment-debtor. He was dispossessed 
of immovable property by the purchaser 
and he did make an application complain- 
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ing of such dispossession. In these circums. 
tances sub-r. (2) of r. 100 applies, the 
provisions of which are mandatory. Is 
says. 

“The Court shall fix a day for investigating the 
matter and shall summon the paity against whom the 
application is made to appear and answer the same.” 

We donot think that the fact, that the 
declaratory suit brought by the applicant 
had been dismissed, was a bar to the 
maintainability of his application under 
O. XXI, r. 100, of the Code of Civil Pro- 
cedure or that the Ceurt can shirk its 
duty under rr. 100 and 101 on account of 
any extraneous matter. 

The learned Counsel for the opposite 
party argues that as under r. 101 of 
O. XXI, it is necessary for an applicant 


‘under r. 100 to satisfy the Court that he 


was in possession of the properly on his 
own acecunt, and as inthe present case 
the applicant’s suit has been dismissed, 
it must be presumed that he would not 
be able to satisfy the Court that he was 
in possession on his own account and, 
therefore, the application must be deemed 
to be not maintainable. We cannot accept 
this argument. This suit brought by the 
applicant related to title but an investi- 
gation under rr. 100 and 101 is restricted 
to the question of possession only and 
even though the applicant may not have 
good title to the property, if he can show 
that he was not in possession on behalf 
of the judgment-debtcr but on his own 
account, he must, under r. 101, be putin 
possession of the property. 

Then again, it is said that if the appli- 
cant’s application under r. 100 is entertained, 
one of the parties will be under the neces- 
sity of bringing a suit under çr. 103 in 
spite of the previous suit between them 
having been decided. Thisargument does 
not also appealto us. The second appeal 
which, we understand, has been filed by 
the applicant in this Court in the previous 
suit will finally determine the question of 
title between the parties, but till then if 
the applicant can show that he was in 
possession of the property bona fide on his 
own account, he is, in our opipion, entitled 
te remain in possession. 

We, therefore, allow this application with 
costs, and set aside the Jower Court's 
order and send back the case toit to be 
proceeded with according to law. 


D. Application allowed. 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 122 of 1934 
July 14, 1936. 

Nrvyoe1, J. 

NAGO AND ANOTHER—A PPELLANTS 
VeTSUS 
Musammat LAHA NI—RESPONDENT 

Basement — Principle that one trespasser cannot 
tack on to his possession the possession of another 
trespasser—Whether applies to acquisition of right of 
easement. 

The principle that one trespasser cannot tack on 
to his own possession the possession of another 
trespasser cannot apply to theacquisition ofa right 
of easement which must be distinguished from 
ownership. These rights cannot co-exist as they are 
mutually exclusive. The adverse possession spoken 
of in connection with acquisition of owership means 
total exclusion of the rightiul owner; whereas the 
enjoyment and user necessary for the acquisition 
of easement is consistent with the possession as 
well as the enjoyment by the rightful owner. The 
right of easement is annexed to the tenement and 
cannot be acquired in gross as a personal right, 
Ganoo v. Bent (1), distinguished. Ladyman v. 
Grave (2), relied on. 

S. C.A. from the appellate decree of the 
Court of the First Additional District Judge, 
Nagpur, dated October 31, 1933, in Civil 
Appeal No, 180 of 1931, reversing the dec- 
ree ofthe Court of the Second Subordinate 
Judge, Second Class, Nagpur, dated April 
27,1931, in Civil Suit No. 249 of 1930, 

Mr. T. J. Kedar, for the Appellants. 

Mr. R. N. Padhye, Counsel forthe Res- 
pondent. 


Judgment.—This appeal arises from a 
suit instituted for removal of a door and 
for permanent prohibitory injunction on 
the ground that the plaintiffs right of way 
acquired by prescription was impaired. 

lt is unnecessary to narrate the history 
of the case. The salient facls are as follows. 
The plaintiff is the occupier of a house 
adjacent to that of the defendants (appel- 
lants) He alleged that he had acquired a 
right of way as an easement in respect of 
anopen space intervening the two houses 
which provided access to the Jagannath 
Shwami Road tothe South through a gate 
which had been replaced by a door. He 
pleaded 20 years enjoyment and user as 
of right by way of an easement. Within 
the period of 20 years’ the open space was 
used by one Krishna Bai from whom 
the plaintiff claimed to derive his title to 
the house occupied by him, under a will. 
After a protracted litigation both the Courts 
below came to the conclusion that the 
plaintiff by himself and through his pre- 
decessor Musammat Krishna Bai enjoyed 
the right of way for about 20 years with 
the result that the plaintiff respondent ac- 
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quired the right of easement asserted by 
him. The lower Appellate Court decreed 
the plaintiff's suit, and the defendants have 
preferred this appeal. 

It is contended that the Issuc No. 1 
was erroneously framed in that it refers 
to the period of enjoyment by the plaintiff's 
predecessor-in-title. This objection is raised 
at alate stage and it is, besides, devoid 
of any force, Irrespective of the form of 
the issue it is evident that it was open to 
the Courts below to recognise acquisition 
of the easement bythe plaintiff if he could 
prove continuous enjoyment for the re- 
quisite period by himself or his immedi- 
ate predecessor in occupation of the house, 
It cannot be denied that the plaintiff had 
also been asserting that Krishna Bai was 
algo using the land so long as she lived. 
The contention is, therefore, of a purely 
technical character and does not merit 
serious consideration. 

It is next argued that Krishna Bai's 
user could not enure for the benefit of the 
plaintiff and reliance is placed on Ganvo v. 
Beni (1), which lays down that one tres- 
passer Cannot tack on to his own possession, 
the possession of another trespasser. That 
principle is sound but cannot apply to the 
acquisition ofa right of easement which 
must be distinguished from ownership. 
These rights cannot co-exist as they are 
mutually exclusive. As observed by Lord 
Hatherley (Chancellor) ‘You cannot have 
the land itself and also an easement over 
it.” Ladyman v. Grave (2). The adverse 
possession spoken of in connection with 
acquisition of ownership means total ex- 
clusion of the rigtful owner whereas the 
enjoyment and user necessary for the ac- 
quisition of easement is consistent with the 
possession as well as the enjoyment by the 
rightful owner. The adverse possession 
in reality extinguishes the title of the 
rightful owner, but the enjoyment by a 
person claiming the right of easement does 
not in the teast affect either the possession or 
the title of the owner. The easement only 
restricts the owner's rights in some ways 
in regard to the enjoyment of nis tenement. 
Moreover, the right of easement is annex- 
ed to the land or tenement and cannot be 
acquired in gross as a personal right, It 
is obvious that the principle enunciated 
in Ganoo v. Beni (1), in regard to acquisi- 
tion of prescriptive title is wholly inapplic- 
able toa case of easement. It must follow 


(1) l4 N L R 2; 48 Ind. Cas 943;A I R 1917 
Nag. 7. 
(2) (1871) 6 Ch. 763 at p. 767; 25 L T 52:19 W R 863, 
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that the period during which Krishna Bai 
exercised her right of way must enure for 
the benefit of the plaintiff who succeeded 
her as the occupier of the house. 

‘Lastly itis urged thatthe direction to 
remove the door was unnecessary and that 
the object could be served by ordering the 
defendants to afford to the plaintif all 
facilities for the exercise of his right of 
way. I cannot accede tcthis contention as 
it is impossible to define the precise nature 
and extent of the facilities, and such an 
order, if passed, is calculated to be a fresh 
source of disputes and litigation. 

The result is that the appeal fails and is 
dismissed with costs. 


N. Appeal dismissed. 
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OUDH CHIEF COURT 
Civil Revision Application No. 115 of 1935 
April 14, 1937 
Srivastava, C. J. AND SMITA, J. 
JIA LAL—Dsrenpant— APPLICANT 
versus 

JAGMOHAN LALL—Ptaintirr—OpposiTE 
f PARTY 

Promissory note—Assignment— Holder in due course 
—Assignment, whether should be by endorsement— 
Written assignment, validity. 

Righte in respect of a pro-note can be transferred 
by means of a written assignment under the general 
law and assignment of a pro-note is possible without 
an endorsement. 

[Case-law referred to]. - 

C. R. App. against the order ofthe Second 
Additional Judge of the Small Cause Court, 
Lucknow, dated September 30, 1935. 

Mr. G. P. Shukla, for the Applicant. 

Messrs. H. D. Chandra and Nasirullah 
Beg, for the Opposite Party. 


Judgment.—This is an application in 
revision under s. 25 of the Provincial Small 
Cause Courts Act, against the decree of 
the learned Second Additional Judge of the 
Small Cause Court, Lucknow. Un July 7, 
1933, the defendant executed a promissory 
note for Re. 100 in favour of Rupan. The 
latter instituted a suit on April 27, 1935, 
to recover the money due on the pro-note. 
During the pendency of this suit Rupan 
made an assignment of his rights in respect 
of the pro-note under a sale-deed dated 
May 14, 1935, in favour of Jagmohan Lall, 
who was substituted as plaintiff in his 
place by an order of the Court dated May 
30, 1935. The suit was resisted by the 
defendant on several grounds which it is 
not necessary for us to state for the purpose 
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of this application. The lower Court dis- 
allowed all the pleas raised in defence, 
and decreed the claim in favour of the 
plaintiff. 

The only contention urged in support of 
the application is that the plaintiff is not 
entitled to a decree on the basis of the 
assignment made in his favour because 
Rupan had not made an endorsement of 
transfer on the pro-note. It is argued that 
in the absence of such an endorsement the 
plaintiff cannot be regarded as a holder 
in due course, and that in the case of a 
negotiable instrument, there can be no valid 
transfer except by means of an endorse- 
ment. It may be pointed out that this is 
a new plea which was not raised in the 
lower Court. We are further of opinion 
that the plea must fail also on the merits. 
The fact that the plaintiff cannot be regard- 
ed asa holderin due course appears to us 
to be of no importance in the present case. 
The Negotiable Instruments Act, allows 
certain privileges to a holder in due course 
but no such privileges are claimed by the 
plaintiff in this case. Therefore, the fact 
of the plaintiff not being a holder in due 
course is of no consequence. No authority 
has been cited for the proposition that rights 
in respect of a pro-note cannot be transferred 
by means of a written assigament under 
the general law and that no assignment 
of a promote is possible except by means 
of an endorsement. Reference has been 
made to a few cases but none of them 
appears to us to bein point. In Parsottam 
Saran v. Bankey Lal, A.I R. 1935 All. 1041 
(1), it was held that the transferee of a 
negotiable insirument under a sale-deed is 
nota holder of the negotiable instrument 
within the meaning of s. 8 and cannot 
enforce the rights conferred on such a 
holder by s. 43 of the Act. In this case 
the question about the transferee being a 
holder within the meaning of s. 8, was of 
importance because of the question which 
arose in the case regarding the application 
of s. 48 of the Act. No such question 
arises in the present case. The case 
further shows that the validity of a transfer 
of a negotiable instrument under a deed of 
sale was recognised in the case. In 
Harkishore Barua v. Guru Mian Chaudhary, 
A. I. R. 1931 Cal. 387 (2) and Maung Saw v, 
Ingraswamy, 56 Ind. Cas. 259 (3), it was held 


(1) AIR 1935 All. 1041; 159 Ind. Cas, 788; 1935 
A L R 1192; 8 R A 509; 1936) AL J 454. 

(2) A I R 1931 Cal. 387; 131 Ind. Oas. 570; 35 O WN 
53; 53 O L J37; Ind. Rul. (1931) Oal. 458; 58 O 752. 

(3) 56 Ind. Cas. 259; 3 U B R (1919) 200; AIR 
1920 U B 48. 
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that a person, even ifhe isa true owner 
is not competent to prosecute the suit, if 
he is not the holder of the note, and the 
fact that tbe holder of the note has been 
made a party, and has admitted that he is 
only the plaintiffs benamidar makes no 
difference. No such question of benami 
arises in this case. On the other hand the 
case seems to he a fully covered by the 
decision of the Lower Burma Chief Court 
in Palawan v. B, Kanu, 66 Ind. Cas. 501 (4). 
It was held in this case that a written 
assignment of a promissory note is valid, 
and that under the general law, apart from 
the Transfer of Property Act, such assign- 
ment gives to the assignee ihe right of 
suit upon the note. We are, therefore, of 
opinion that no case has been made out 
for interference by us with the decree of 
the lower Court. The application, there- 
fore, fails, and is dismissed with costs. 


D. Application dismissed. 
(4) 66 Ind. Cas. 501; A I R 1922 All, 448, 





LAHORE HIGH COURT 
Criminal Case No. 1031 of 1936 
November 10, 1936 
Appison AND Din MOHAMMAD, Jd. 
IMAM BAKHSH—Appriiayr 
versus 
EMPEROR—RESFONDENT 

Penal Code (Act XLV of 1860), s. 300, Hacep. 1— 
Applicability—Accused knowing about infidelity of 
his sister and that she and her lover were in a certain 
building—Going armed and breaking open the lock of 
room and killing sister and her lover—Exception 1 to 
s. 300, whether applies—Provocation, if sudden. 

One of the provisos to lixcep, 1 to s. 300, Penal 
Code, is that the provocation is not sought. 
Where the accused knew that his sister was suspected 
of an intimacy with another person and he left his 
house after picking up an axe, and going to the 
house of his sister, broke into it inspite of protests 
andthen proceeded first to murder her lover and 
then to murder his sister : 4 

Held, that even assuming that the provocation was 
grave, it could not be said that it was sudden and 
consequently Iixcep 1 tos. 300 did not apply. Mehra 
Mistak v. Emperor (1), relied on. 

Criminal appeal from the order of the 
Sessicns Judge, Mianwali, dated August &, 
1936. 


Mr. Khurshaid Zaman, for the Appellant. 

Mr. R. C. Soni, for tLe Respondent: Orown. 

Judgment.—This is an appeal by 
Imam Bakhsh against a sentence of trans- 
poration for life passed upon him under 
the provisions of s. 302, Indian Penal Cede, 
for tbe murders of his sister Musammat 
Kauran, who was a widow, and of one 
Shera, a mochi. ` 


“ 
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The facts are quite clear. Musammat 
Kauran was suspected by Khadam Hussain, 
a brother of her deceased husband, of 
having an intimacy with Shera and he told 
this to the appellant, the brother of Musam- 
mat Kauran, but the appellant was not 
convinced. On the night in question 
Khadam Hussain saw Shera entering the 
kotha of Musammat Kauran at midnight and 
quietly placed a lock outside the door. He 
then went and informed the appellant, 
who picked up an axe which was lying 
near his bed and went straight out of his 
house to the kotha of Musammat Kauran. 
He found it locked. He asked Khadam 
Hussain to hand over the key to him. 
This he refused to do and told the appel- 
lant that all that should be done was to 
report the matter to the Police. The 
appellant threatened Khadam Hussain who 
Tan away in order to call other persons 
so asto prevent the appellant doing harm 
to anyone. Thereupon the appellant with his 
axe broke open the lock and the door and 
found his sister and Shera inside. He then 
proceeded in a most brutal manner to 
kill Shera and, when he was satisfied that 
he .was dead, he turned upon his sister 
and killed herin as savage a way. The 
witnesses, who arrived at the spot, called 
out to him tostop injuring his sister but 
he would not stop. 


The only point urged before us in 
appeal was that the appellant had grave 
and sudden provocation. One of the pro- 
visos, however, to Exception 1 to s. 300 
is that the provocation is not sought. In 
the present case it is established that 
tue appellant knew that his sister was 
suspected of an intimacy with Shera. When 
told by Khadam Hussain that night, he 
left his house after Picking up an axe, 
went to the house of his sister, broke into 
it inspite of protests and then proceeded 
first to murder Shera and then tomurder 
his sister. ivenif it is assumed that the 
provocation was grave, it cannot be said 
that it was sudden. The appellant knew 
what to expectin the house before he left 
his own house. In order actually tosece the 
couple together, he had to broke into the 
house after which he proceeded to slaughter 
his sister and Shera in a savage manner, 
one afterthe other. Obviously this pro- 
vocation was not sudden while it wasalso 
sought by him. It follows that Exception 1 
to s. 300 does not apply in the present 
ease. A similar case, decided by a Division 
Bench of this Court, is Mehra Mistak v, 
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Emperor, 35 Or. L. J. 1878 (1). There is 
nc escape from the conclusion that 


this was a case where two people were 
deliberately murdered. 
There is no force inthe appeal and we 


dismiss it. | 
D. Appeal dismissed. 
(1) 35 Cr. L J 1378; 151 Ind. Cas. 751; (1934) Or. Oas. 
197; A I R 193k Lah. 103; 7 R L184. 





MADRAS HIGH GOURT 
Civil Miscellaneous Petition No. 2702 
of 1936 
October 20, 1936 
PANDRANG Row, J. 
AMBALATHILAKATH KUTTOOSA 
AND ANOTAER— PETITIONERS 


Versus 
MUNDAYATAN KORATH VETTIL 
KUNHAMMA AMMA AND OTHERS— 

RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. ALI, 
r. 10—Appeal—Security for  costs-Granting of 
security -Guiding principles—Effect of delay. 

The object of the rule enabling the Court to 
require the appellant to furnish security for costs 
is to secure the respondent from the risk of having 
to incur further costs which he might never recover 
from the appellants and this being the object, an 
application which is made under this rule must be 
made promptly. , ; 

Even though the risk to the respondents is to 
be borne in mind in this matter, it is not conclusive 
in the sense that wherever there is risk to the 
respondent security must be taken, If the risk is 
very great it may by itself be sufficient to justify 
an order requiring the appellants to furnish security, 
but where the risk is not great and the amount 
involved is not really very large other considera- 
tions must be given their due weight. Ono must 
be careful to see that a poor appellant is not 
deprived in effect of his right of appeal. 

O. Mis. P. praying that in the circumstan- 
ces stated in the affidavit filed therewith 
the High Court will be pleased to issue 
an order directing the respondent herein 
(Appellants in Appeal No. 292 of 1934 
preferred to the High Court against the 
decree of the Court of the Subordinate 
Judge of Tellicherry in O.8. No. 8 of 1933) 
to furnish security for the balance of costs 
in the lower Court awarded to the peti- 
tioners, viz. Rs. 109 10-4 and also for costs 
of the petitioners in the said appeal which 


will come to Rs. 400. 

Mr. P. Govinda Menon for Mr. B. Pocker, 
for the Petitioners. 

Mr. K. Kuttikrishna Menon, for the Res- 
pondents. Ng 

Order. —This is an application made 
under O. XLI, r. 10, Civil Procedure Oode, 
to require the appellants to furnish security 
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for the balance of costs in the lower Court 
awarded to the petitioners, who are respond- 
ents Nos. 9 and 10 in the appeal, and also 
for costs of the appeal now pending in this 
Court, namely Appeal No. 292 of 1934. 

This application was made in July 1936, 
that is tosay, more than a year and ahalf 
after the appeal had been filed. The balance 
of costs in the Court below which the peti- 
tioners claim is about Rs. 109 and they 
estimate their costs in this Court at Rs. 400. 
It is contended by the appellants that 
this application is not bona fide but has 
been made merely because another applica- 
tion by one of the respondents for an 
order requiring the appellants to furnish 
security was allowed and as the security 
was not furnished, the appeal was dismissed 
as against that respondent, and that the 
present application is dictated by the 
desire to see the same result happen as 
regards the petitioners. It may be that 
this is the motive behind the present 
application but that motive by itself would 
not be sufficient to put them out of Court. 
It is, however, to be observed that the 
object of the rule enabling the Court to 
require the appellant to furnish security 
for costs is to secure the respondentfrom 
the risk of having to incur further costs 
which he might never recover from the 
appellant and this being the object, any 
application which is made under this rule 
must be made promptly. No promptitude 
is observed in the present case. 
Secondly, even though the risk to the 
respondents, is to be borne in mind, 
it is not conclusive in the sense that 
wherever, there is risk to the respondents’ 
security will be taken. If the risk is 
very great, it may by itself be sufficient 
to justify an order requiring the appellants 
to furnish security; but where the risk is 
not great asin the present case and the 
amount involved is not really very large, 
other considerations must be given their 
due weight, for instance one must be 
careful to see that a poor appellant is not 
deprived in effect of his right of appeal. 
Poverty is always a handicap in matters 
of litigation and there is no justification 
in my opinion for the Court to handicap 
by requiring impossible things to be done, 
Of course, the case would be different if 
there was any reason to suppose that the 
appeal was nota bona fide one or that the 
appellants were only puppets in the hands 
ef others. It is stated that the Subordinate 
Judge in the Oourt below has made an 
observation tothe effect that the present 
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litigation is being engineered by the Ist 
defendant, but that does not perhaps mean 
more than that he sympathises with the 
appellants and is helping them with evi- 
dence so far as hecan. There is nothing 
to show thatthe appellants have no real 
or substantial interest in the subject- 
matter of the litigation, or that they are 
mere namelenders for the lst defendant 
in the present appeal. The Ist defendant 
is the karnawan and it is his dealings 
with the property that form the subject- 
matter of some of the issues in the suit 
and his attitude may not perhaps be quite 
straightforward. That is no reason for 
coming to the conclusion that the present 
appellants are not litigating in their own 
tight and in their own interest. On the 
whole, Iam of opinion that this application 
is belated, is notbona fide, and that even 
otherwise, it is not desirable in the interests 
of justice that an order should be made 
for funishing security which might very 
likely stifle the appeal itself. The applica- 
tion is, therefore, dismissed with costs. 


A. Application dismissed. 





OUDH CHIEF COURT 
Second Civil Appeal No, 322 of 1935 
April 22, 1927 
SRIVASTAVA, O. J. AND Z1a-UL-Hasan, J. 
NIHAL OHAND-—APPELLANT 

. versus 
KHUSHAL CHAND AND OTHERS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
100, 103—Application under r. 100, by managing 
member of joint family for possession of house, dis- 
missed—No suit to establish right of family brought 
within time—Suit for partition by individual member, 
whether barred. 

Where an application under O. XXI, r. 100, 0. P. O. 
by a managing member of a joint Hindu family, on 
behalf of the family is dismissed and no suit is 
brought within limitation to establish the right of 
the joint family to the possession of the property, 
jn the circumstances, the order dismissing the 
application becomes, under r. 103, conclusive. The 
result of this is that the joint family loses the right 
to possession of the house. When the right of the 
family as a whole to recover pogsession of the house 
has become barred by reason of the provisions of 
O. XXI, r. 103, the right of every individual member 
constituting the joint family for possession of such 
share as he might be entitled to on partition must 
be equally barred, The argument that the cause 
of action for a suit for partition is different from 
the cause of action for a suit for possession has 
no bearing on the question. i 

S. ©. A. against an order of the Civil 
i gige, Malihabaj, Lucknow, dated May 16, 
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Mr. Sri Ram, for the Appellant. 


Mr. P. N. Asthana, for Respondent 
No. 2. 
Judgment.—This is a second appeal 


by the plaintiff against the decree of the 
learned Civil Judge of Malihabad, Lucknow, 
affirming the decree of the learned Munsif, 
North Lucknow. The facts of the case are 
that defendants Nos. 2 and 3 in execution 
of a money decree held by them against 
defendant No. 1, attached and put to sale 
a house in Mohalla Chikmandi in the City 
of Lucknow and purchased in themselves, 
It is admitted that defendant No. 1 was a 
member of a joint Hindu family consisting 
of himself, defendant No. 4, defendant 
No. 5 and the plaintiff. It is further ad- 
mitted that defendant No. 4 was the manag- 
ing member of the joint family. Before 
the house was put to sale an objection was 
filed by defendant No. 4 under O. XXI, 
r. 58, Civil Procedure Code. Subsequently 
defendant No. 4 made an application saying 
that he did not want to prosecute his 
objection and that it might be dismissed, 
The Court thereupon ordered that the 
objection be consigned to the records, 
Thereafter defendant No. 4 and the plaintif 
both instituted a suit for declaration of their 
title tothe house. This suit was dismissed 
for want of prosecution under O. IX, r. 8, 
of the Code of Civil Procedure. After the 
sale had taken place and the auction pur- 
chasers had obtained possession of the 
house, an application was made by defend- 
ant No. 4 under O. XXI, r. 100 of the Code 
of Civil Procedure. This application was 
dismissed on the ground that it was barred 


‘by time. Thereaiter the plaintiff instituted 


the present suit for a decree for possession 
by partition of a one-third share in the 
aforesaid house. Both the Courts below 
have agreed in dismissing the suit on the 
ground that it was barred by O. XXI, 
1. 3 of the Code of Civil Procedure, 
O. XXI, r. 103, and by the rule of res judicata. 
They also held the suit to be barred by 
limitation under Art. 11 (a) of the Limita- 
tion Act. If the view of the Courts below 
on any of these points is correct, it would be 
enough to put the plaintiff out of Court. 
The application made by defendant No, 4 
under O. XXI, r, 100, clearly alleged that 
he had been dispossessed of the house by 
the decree-holders auction-purchasers and 
claimed to be restored to possession. We 
have already said that defendant No. 4 is 
admittedly the manager of joint Hindy 
family. The application made by him 
under r. 100 also shows that he made it 
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on behalf of the family. This application 
was dismissed and no suit was brought 
within limitation to establish the right of 
the joing family to the possession of the 
property. Order XXI, r. 103 clearly shows 
that in the circumstances the order diss 
missing the application has become con- 
clusive. The result of this is the joint 
family has lost the right to possession of 
the house. The plaintiff who isa member 
of the joint family seeks in the present 
suit to recover possession of his share in 
the house by means of partition. When 
the right of the family as a whole to 
recover possession of the house has become 
barred by reason of the provisions of 
O. XXI, r. 103, it follows that the right of 
every individual member constituting the 
joint family for possession of such share 
as he might be entitled to on partition 
must be equally barred. It has been argued 
that the cause of action for a suit for parti- 
tion is different from the cause of action 
fora suit for possession. In our opinion 
the consideration whether the cause of 
action is one and the same or is different 
has no material bearing on the question. 
Order XXJ, r. 103, inthe events which have 
happened, makes the order dismissing the 
application of defendant No. 4, conclusive 
so far asthe rights of the joint family are 
concerned. The object of the present 
suit is merely to nullify that order so far 
as the plaintiffs’ one-third share in the house 
is concerned. ‘This the plaintif cannot be 
allowéd to do. He cannot be permitted to 
accomplish in the garb of the present suit 
for partition what the joint family is de- 
barred from accomplishing as a result of 
the provisions of O. XXI, r. 103. The appeal 
must, therefore, fail on this point. In the 
circumstances, it is not necessary for us to 
discuss the other points on which the suit 
hasbeen dismissed by the Courts below. 
We accordingly dismiss the appeal with 


costs. NGA 
D. Appeal dismissed. 


MADRAS HIGH COURT f 
Civil Revision Petition No. 1748 of 1935 
October 28, 1936 
VENKATRAMANA Rao, J. 
K. GOVINDA CELETTIAR AND UTHERS— 
PETITIONERS 


versus 
A.N. MUNUSAWMI CHETTIAR 
AND OTHERS—RESPONDENTS 
Civil Procedure Code (Act V of 1908), s, l44— 
Reatituiton~Party obtaining forcible possession of 
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‘ing the High Court, 
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property in excess of order of Court—Remedy of 
aggrieved party—Application for restitution —Main- 
tatnability. f 

Whera a party taking advantage of an order of 
injunction unlawfully takes possession of properties 
to which he jis not entitled, the proper remedy 
for persons aggrieved by the said action is by suit 
and not by way of restitution Periyasawmy Thevan 
v. Karuthiah Thevan (1) followed. 

C. R. P. under s. 115 of Act V of 1908 and 
s. 107 of the Governmeut of India Act, pray- 
to revise the order of 
the District Court of Chenyvieput dated Nov- 
ember 13, 1935, and made in I. A. No. 377 
of 1935, in O. 8. No. 2 of 1935. 

Messrs. K, Bashyam Ayyangar, M. S. 
Vaidyanatha Ayyar and T. Sreenivasa 
Ayyar, for the Appellants. 

Mr. K. Narasimha Ayyar, for the Res- 
pondents. 

Judgment.—This is a petition to revise 
the order of the learned District Judge 
of Chingleput declining. to grant resbibu- 
tion of the possession ofa certain temple 
called Sri Kalatheswaraswami in Chunn- 
ambukulam village together with all the 
keys, articles of worship, jewels, vahanams, 
ete, appurtenant thereto. The view taken 
by the learned District Judge is that no 
question of restitution arose, because there 
was no delivery of the property in pur- 
suance of any order of Court. It seems 
to me that ihis view is sound. The case 
of the petitioners is that there was an 
order for a temporary injunction made in 
the suit at the instance of the plaintiffs, 
and taking advantage of that order, the 
Plaintiffs without notice to defendants.for- 
cibly took possession of the temple and 
its properties by breaking open the locks 
of the temple: this was according to them 
on or after March 18, 1935, whenthe lower 
Court made the said order: of temporary 
injunction in the plaintiffs’ favour. On May 
1, 1935, in pursuance of an order of the 
High Court suspending the said order, 
the defendants applied for restitution of 
the said properties. The learned District 
Judge by his order dated May 4, 1935, 
without notice tothe plaintifs passed the 
following order:— 

“The temple and its appurtenance will, therefore, 
be delivered to the defendants through Oourt and 
the Police will be addressed to help the Oourt if 
necessary to do so and the lock of the outer door 
brokon open, if necessary.” 


In pursuance of this order the Amin 
broke open the locks and delivered to the 
defendants possession of the temple and 
ita articles on or about May 5, 1935. On 
a revision petition preferred against the 
said order being Oivi} Revision Petition 
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No 802 of 1935 K. S. Menon, J. set it 
aside and directed the said petition for 
restitution to be re-heard after giving the 
plaintiffs an opportunity of representing 
their case. The question is whether the 
order of the learned District Judge on 
rehearing in declining restitution is correct, 
It is contended by Mr. Bashyam that 
possession was taken of the temple and 
its properties by the plaintiffs in pursu- 
ance of the order of injunction and therefore 
the application for restitution properly lies. 
I think this contentionis untenable. In my 
judgment in S. A. O. No. 169 of 1935, which 
is an appeal against the order granting 
the said temporary injunction, | pointed 
out that the nature of the relief sought 
therein wasto assert the individual right 
of the plaintiffs to perform the kalasandhi 
and sayarakshai pujas and to restrain the 
defendants from interfering with the said 
right and to have a garukkal of their 
own to do the said pujas. What was 
granted by the lower Court was the said 
relief as prayed for. This is clear from 
the order dated March 18, 1935. If in 
pursuance of the said order, delivery of 
the said properties was given through 
Court Mr. Bashyam may be right in his con- 
tention, but if in excess of what was 
granted, they, the plaintiffs, unlawfully 
tock possession of the temple and its 
properties, it is not a matter for restitu- 
tion at all. In Periyasawmy Thevan v. 
Karuthiah Thevan, 39 Ind. Cas. 933 (1), 
where the plaintilis taking advantage of 
an order of injunction unlawfully took 
possession of certain properties to which 
they were not entitled, it was held the 
proper remedy for persons aggrieved by 
the said action was by suit and not by 
way of restitution. The learned Judges 
observe thus: 

“In the present case defendants did not lose their 
possession because of any action taken under the 
decree, but by an act of violence, on plaintifis’ part, 
independent of it and inconsistent with the case on 
which it was obtained. In respect of such an act 
the defendants’ remedy is by sait.” 

This is the view taken by the learned 
District Judge in the Uourt below, and I, 
therefore, overrule the contention of Mr. 
Bashyam and dismiss the application but 
in the circumstances | make no order as 
to costs. ; . 

A. Application dismissed. 

(1) 39 Ind. Cas. 933; 6 L W 631. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 333 of 1935 
April 29, 1937 
Srivastava, C. J. AND SANTHA, J. 
AMBIKA SINGH—PLAINTIFE— 
APPELLANT 
versus 
JAGDEO UPADBAYA—Dgrenpant 
~— RESPONDENT 

Limitation Act (IX of 1908), s. 19—-Pro-note in 
consideration of previous loan granted on pro-note 
—Both pro-notes insufficiently stamped, hence in- 
admissible—Suit on original loan—Suit barred by 
time—Second pro-note, whether acknowledgment 
extending limitation—Interest—Compensation 

On August 10, 1928, the defendant-respondent 
executed a pro-note and receipt in respect of a 
loan of Rs. 400 infavour of the plaintif. On August 
4, 1931, the defendant executed two pro-notes and 
receipts in the plaintiff's favour, one for Rs. 400 
in lieu of the earlier pro-note of August 10, 1928, and 
the other for Rs. 227 in lieu either in whole or in 
part of the interest due in respect of the pro-note 
of August 10, 1928 The suit was instituted for 
recovery of the money due on the two pro-notes dated 
August 4, 1931. It was discovered that the pro-note 
for Rs, 400 dated August 4, 1931, and the pro-note 
dated August 10, 1928, were both insufficiently 
stamped. The plaintiff amended his plaint and sued 
on original loan which was prima farie barred by 
time: 

Held, tnat in view ofthe admissions by defendant 
in his written statement the receipt for Rs, 400 
dated August 4, 1931, constitued an acknowledge- 
ment of liability in respect of the loan advanced on 
August 10, 1928, and had the effect of extending 
the period of limitation under şs. 19 of the Limita- 
tion Act, Babu Ram Chandra v. Sheo Harakh Tewari 
(1), followed. Ghulam Murtaza v. Fasi-un- Nisa 
Bibi (3), not followed. 

Held, also, that since the original pro-note was 
not admissible, the covenant for interest contained 
in the promissory note could not be proved, but 
compensation might be allowed to the plaintiff for 
deprivation of the use of the money. 


8. C. A. against the order of the Second 
Additional Sub-Judge of Fyzabad, dated 
July 31, 1935. 

Messrs. Hyder Husain and H. H. Zaidi, 
for the Appellant. 

Mr. Ram Prasad Verma, R.B., and Mr. 
S. S. Nigam, for the Respondent. 


Judgment.—This is a second appeal bY 
the plaintiff against the appellate decree 
of the learned Civil Judge of Fyzabad, 
affirming the decree of the learned Munsif 
of Akbarpur in that District. The admitted 
facts of the case are that on August 10, 
1928, the defendant-respondent executed a 
pro-note and receipt in respect of a loan 
of Rs. 400, in favour of the plaintiff-ap- 
pellant. On August 4, 1931, the defendant 
executed two pro-notes and receipts in the 
plaintifi’s favour, one for Rs. 400 in lieu 
of the earlier pro-note of August 10, 1928, 
and the other for Rs. 227 in lieu either in 
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whole or in part of the interest due in 
tespect of the pro-note of August 10, 1928. 

The present suit was instituted for re- 
covery of the money due on the two pro- 
notes dated August 4, 1931. In the course 
of the trial it was discovered that the 
pro-note for Rs. 400, dated August 4, 193), 
was insufficiently stamped. It bas been 
admitted before us that the pro-note dated 
August 10, 1928, was also insufficiently 
stamped. In the circumstances the plaint- 
iff made an application for amendment of 
his plaint, so asto base his claim on the 
original loan of Rs, 400 alleged to have 
been advanced on August 10, 1828. The 
learned Munsif disallowed the application 
for amendment and ultimately decreed the 
claim only in respect of the amount due 
on the pro-note for Rs. 227, and dismissed 
therest of the claim. On appeal the learn- 
ed Additional Civil Judge granted the 
application for amendment of the plaint, 
but he was of opinion that the claim 
based on the original loan was barred by 
time. He accordingly dismissed the appeal. 

On behalf of the plaintiffappellant it is 
contended that the receipt for Rs. 400 
(Ex. 1) dated August 4, 1931, constitutes 
an acknowledgment of liability in respect 
of the loan advanced on August 10, 1928, 
and has the effect of extending the period 
of limitation under s. 19 of the Limita- 
tion Act. Itis also argued that the afore- 
said receipt is a novation of contract, and 
that limitation is also saved by the pro- 
note fur Rs. 117 dated August 4. 1931, 
(Ex. 4), under ss. 19 and 20 of the Indian 
Limitation Act. The receipt (Ex. 1) dated 
August 4, 1931, acknowledges the receipt 
of Rs. 400 asthe consideration of the prc- 
note of even date. It makes noreference 
to the original loan of August 10, 1928. 
But it was admitted by the defendant in 
the pleadings, as well as in tbe witness- 
box that the pro-note and receipt dated 
August 4, 1931, were executed in lieu of 
the earlier pro note of August 10, 1928, 
In Babu Ram Chaube v. Sheo Harakh Tewari, 
9 O.W. N 1024 (1) it was held by a Bench 
of this Ccurt, of which one of us was a 
member, that the question as to whetLer 
a document does or doesnot contain an 
acknowledgment is always a question of 
interpretation, and that where the language 
of an acknowledgment is on the face of 
it unmeaning with reference to existing 
facts, extrinsic evidence is permissble to 
show the true meaning of the language 

i) 90 WN 1024; 141 Ind. Cas. 298; A I R 1933 
Oudh 80; Ind, Rul. (1933) Oudh 52, 
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used in the document, under s. 95 of the 
Indian Evidence Act. In the present case 
there is no need for reference to extrinsic 
evidence, inasmuch as it is clear on 
the defendant's own admission that at 
the time of the execution of Ex. L nothing 
was paid in cash, and that the acknow- 
ledgment of the receipt of the sum of 
Rs. 400 was in fact an acknowledgment 
of the earlier loan. The learned Counsel 
for the defendant-respondent himself con- 
ceded that the decision in Babu Ram 
Chaube v. Sheo Harakh Tewari, 9 0. W. N. 
1024 (1) supported the appellant. He has 
relied on another decision of a Bench of 
this Court ia Bhagwan Bakhsh v. Parag 
Narain, 90. W. N. 961 (2) andon a decision 
of the Allshabad High Court in Ghulam 
Murtaza v. Pasi-un-Nissa Bibi, A. I, R. 1935 
All. 129 (3). The casein Bhagwan Bakhsh 
v. Parag Narain, 90. W. N. 961 (2) is not 
at allin point. There was no question of 
any receipt in that case. The question was 
merely about the pro-note, which was in- 
admissible. In the case of Ghulam Murtaza v. 
asi-un-Nissa Bibi, A. I. R. 1935 All. 129 (3), 
the learned Judges of the Allahabad High 
Oourt held that where receipts donot purport 
to acknowledge liability for an earlier debt, 
but merely state that the money has been 
taken under promissory notes of even date 
by the executant, they refer to the debt 
created by the promissory notes them- 
selves, and not to any earlier debt. There- 
fore, if the promissory notes cannot be 
sued upon, the receipts cannot amount to 
an acknowledgment of any earlier debts of 
which the plaintiff can take advantage. 


This case does no doubt support the, 
respondent's contention but we feel 
bound to follow the decision of our. 
own Court. Wedo so without hesitation - 


because on the defendant's own admission 
to which reference has been made above, 
we have no doubt that the receipt Ex. 1 
substantially has the effect of an acknow- 
ledgment of the liability under the original 
loan. Our conclusicn, therefore, is that 
limitation in respect ofthe plaintiff's claim 
based on the original loan of Rs. 400 is 
saved bythe acknowledgment necessarily 
implied in the receipt Ex-l. The plaintiff 
is, therefore, entitled to a decree tor Rs. 400 
ihe principal amount of the original loan. 
As regards interest, we have already said 
that the pro note dated August 10, 1928, was 


(2)9O WN 961: 141 Ind. Cas. 296; A I R 1933 
Oudh 18; Ind. Rul, (1933) Oudh é4. 

(3) A IR 1935 All, 189; 152 Ind. Cas. 370;7 R A 
330; (1934) A L J 1185; 1934 A LR 989; 57 A 434, 
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also insufficiently stamped, and was, there- 
fore, inadmissible in evidence. The co- 
venant for interest contained in the pro- 
missory note cannot therefore be proved, 
bat compensation may be allowed to the 
plaintiff for deprivation of the use of the 
money. Admittedly the plaintiff obtained 
the pro-note for which he has obtained a 
decree from the lower Court in part for 
the interest which was due to him till 
August 10, 1928. Taking all the circums- 
tances of the case into consideration we 
donot feel inclined to exercise our dise 
cretion in favour of allowing the plaintiff 
any further compensation. The result there- 
fore is that we allow the appeal and 
mrdify the decree cf the lower Court by 
giving the plaintiff a decree forRs 400 in 
addition to the amount decreed by the 
lower Appellate Court. The parties shall 
receive and pay costs in proportion to 
their-success and failure in all the Courts, 
D. Appeal allowed. 


anna 


LAHORE HIGH COURT 
Second Civil Appeal No. 1889 of 1934 
December 6, 1935 

Bung AND CURRIE, JJ. 

SOHAN SINGH—PLAINTIFF— APPELLANT 

versus 
- Musammat NARAINI AND otazrs—Deren- 
DAnT8— RESPONDENTS 

Custom (Punjab)—Proof of — Particular custom 
alleged Burden of proof — Custom, how proved — 
Proof of special instances — Succession — Maini 
Khatres of Kasur Tahsil, District Lahore—Whether 
governed by custom or Hindu Law. ; 

It lies on the person asserting that he is ruled in 
regard toa particular matter by custom to prove that 
he isso governed and not by personal law and 
further to prove what the particular custom is. 

Custom can properly be proved by general evidence 
given by members of the family or tribe without proof 
o£ special instances. . 

The Maini Khatris in Tahsil Kasur in District 
Lahore, are governed by custcm in the matter of suc- 
cession to sonless proprictors and not by Hindu Law. 
Chhajji v, Bhagat Ram (1), referred to. 


S.C. A. from the decree of the Addi- 
a District Judge, Lahore, dated July 16, 
1936. 

Messrs, M. C. Mahajan, Daulat Ram and 
Yashpal Gandhi, for the Appellants. 

- Messrs. J. N.- Aggarwal and Asa Ra 
Aggarwal, for the Respondent. ` : 

Currie, J.— This judgment will. dispose 
of second Appeals Nos.- 1889; “18:0 and 
1891 of .1934. The _ parties are Maini 
Khatris owning. land.in village Kotli Rai 
Abu Bekar atid holding orcupancy rights 
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in village Raja Jang, both villages being 
in the Kasur Tehsil of the Lahore District. 
The property concerned is the estate of 
one Mangal Singh. Mangal Singh died in 
1904 and the property passed to his sons 
Santa Singh and Hukam Singh. On the 
death of Santa Singh the whole of the 
property went to Hukam Singh, and on 
March 20, 1910, on the death of Hukam 
Singh, half the property went to Musammat 
Navaini, the mother of Santa Singh and 
half to Musammat Nihal Devi, the widow 
of Hukam Singh. On January 10, 1914, 
these two ladies made a gift of 101 kanals 
and 18 marlasto Musammat Gurdevi, the 
daughter of IIlukam Singh, by way of 
dower, and on August 15, 1914, they mort- 
gaged 173 kanals,3 marlasto one Maghi 
Mal Finally, on December 11, 1928, after 
the death of Musammat Nihal Devi, JMusam- 
mat Naraini mortgaged 325 kanals 5 
marlas for Rs. 10,000. On October 19, 
1929, Sohan Singh, the present appellant, 
a grandson of Deva Singh, the brother of 
Mangal Singh, instituted three suits cou- 
testing these alienations. The trial Court 
held that the parties were governed by 
Customary Law. Accordingly, the learned 
Subordinate Judge granted Sohan Singh a 
declaration to the effect that the gift 
was invalid. The suit relating io the first 
mortgage was dismiseed, the trial Court 
holding that the alienation was for consi- 
deration and valid necessity. In the 
cse of the second mortgage for Rs. 10,000 
the plaintiff was granted a decree to the 
effect that it should only affect his rever- 
sionary rights to the extent of Rs. 2,200. 
Both parties appealed. 
The learnad Wistrict Judge held that 
the parties were governed by Hindu Law 
and thatin view of the Hindu Law of 
Inheritance (Amendment) Act JI of 1929, 
the daughter and sisters cf Hukam Singh 
would be preferred as heirs tu Soban 
Singh, who having avery remote righ of 
reversion would haveno locus standi. He 
accordingly dismissed the suits. At the 
same time he recorded findings to the 
effect that ifthe parties had been govern- 
ed by custom, the mortgages had not been 
effected for valid necessity. The learned 
District Judge granted a certificate for 


“i appeal regarding the existence of a custom 


invelved, viž., whetLer the plaintiff and 
the alierors family are’ governed by 
zamindara custem in matest elenation. 
Maini Khåtris hold inpropiic 1y right one- 
third of the village cf Keli Rai Abu 
Bakar. The history of this community ‘ig 


930 BOKAN BiNGH 


given in thé note to the pedigree-table 
of 1868 (Ex. D-34). According 10 this docu- 
mentthe Muhammadan Rajputs, owners of 
Kotli Rai Abu Bakar, invited Suba and 
his nephew Sobha and their ecllateral 
Banman from Raja Jang. These men 
were Suwars in the Maharaja s service and 
apparently had some influence. They in- 
vited other fellow troopers of their own 
caste who came from villages Narli and 
Kahna and another collateral from village 
Gager. ‘lhis must have been in about 
1840. Since then these Khatris have been 
engaged in agriculture. They also hold 
occupancy righis in village Raja Jang, which 
is bve miles distant from Kotli Rai Abu 
Bakar, sothat they must have been agricul- 
turisits irom a considerable time. They 
have their own lambardar. 

Accurding to the pedigree-table Mangal 
Singu was the great grandson of Buka 
Singh. buba Singh had three sons, Mahtab 
Singh, Jawand Sugh and Ratan Singh. 
‘lhe first two and their descendants live in 
Koth Rai Abu Bakar. Ratan Singh’s 
brauch, Lowever, continued to reside at 
kaja Jang, though they hed houses in Kotli 
Rai Abu Bakar. Mangal Singh himself 
apparently was a mcney- lender. In the 
wajib ul-are of Kotli Abu Bakar of 1856 
(ix F. z), para. 9, the proprietors record- 
ed thal cn the death of any sonless 
prcpiietor his widow shall be the owner of 
the aeceaeed’s share subject to her not 
taking any husband aud remaining chaste. 
Jn ihe event ot her husband's relatives 
“4silmg to icok alier her she was compe- 
teut to getthe lund cultivated by others; 
and in case of any necessity, was competent 
tu efiect sale and mcrigage like the owners. 
A palek, a pichklay ona daughters could 
nut shesin picperly without a writing of 
ibe original proprietor. ‘That is the custom 
oi the Village and it appears trum the 
introuucticn 10 bolsters Cusicmary Law 
ot ihe Lahore Diswaict that in 1656 the 
reculd ul cusicm was included in the 
| uujb-ul-arz of each Village, no other riwaj- 
tam being piepaied. ‘Luis uajib-al-are 

obviously appaed to all the cwuers in the 
viage, WLelbel hajpuls cr Kuatris, as no 
EXC ptk LS ale Menuened. 

kor the appelat, Mr. Mahajan has 
aiguea that ihe Mam Kaine ircm a 
| GLpact seciicn ci the cemuarnity ci Kotli 
kul Abu Bibar and are agr.culturists. 
Apari irum ine wagib-ubarz ct loot, the 

hhatris :8 & hube were ccnsulted at the 
ume of tbe preparation of the rtuaz-i-am 
of the Jibing Lnetntr ant; therdioté, must 
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be taken to be governed by Customary 
law, Chhajji v Bhagat Ram (1), following ` 
Thakar Das v. Gopal Das (2). He further 
rėlies on certain instances which will be’ 
discussed later. For the respondents Mr. ` 
Jagan Nath Aggarwal contends that the 
parties are governed by Hindu Law. 
Admittedly, it lies on the person asserting 
that he is ruled in regard to a particular” 
matter by custom to prove that he is so 
governed and not by personal law and 
further to prove what the particular custom 
is Daya Ram v. Sohal Singh (3), cited with 
approval by their Lordships of the Privy’ 
Council in Abdul Hossain Khan v. Bitu 
Sona Dero (4). He contends further that 
a person carries his personal law with 
him, citing in this connection Igbal Singh 
vdasmer Singh (5), Balwant Rav v Bojirao 
(6), Jugal Dass v. Jasodan Bai (7), and. 
Rulia v. Waryam Singh (8). He argues 
therefore that as Mangal Singh's branch 
of the family remained in Raja Jang, evén 
if the Khatris of Kotli Rai Abu Bakar 
were keld to be governed by custom 
would not apply totLose who remained in 
Raja Jang and they would te governed 
by Hindu Law. As regards the fact that 
Khatris are dealt with in the Custcmary 
Law, he points outithat Mainis are not 
among the clans ecnsulied according to the 
introduction to the Custcmary Law of the 
Lahore District. It appears from the 
introduction to that work that tke princi- 
pal Khatri, clans were consulted and there 
is nothing to show that the Mainis donot 
follow the same customs as the otLer agri- 
cultural Khatris of tLe Lahore District. 
As regards the argument that the Custcmary 
Law, if provedin Kotli Rai Abu Bakar, 
would not apply to members oftke same 
family who remained in Raja Jang, that, I 
think, has no force. The villages are only 
five miles apart and it would be absurd 


(1) lö Lah, 739; 148 Ind, Cas, 862; AI R 1934 Lah, 
580; 35 P L R 383; 6 R L 607. 

WJA IR 1932 Lah, 326; 137 Ind, Cas. 81; 33 P LR 
257; Ind. kul. (1932) Lan, 274. 

(3) 110 P R 1906; 31 P L R 1907. 

(4) 45 © 450; 43 Ind. Cas, 308; A TR1917 P C 181; 
451A10;16ALJ17; 4P L W27 3:MLJ48; 22 
OW N3853; 23M L T 117; 270C LJ201PLR 
191; 20 Bom. L R 52t;128 L R 104 (P 0). i 

(5) 19 Lah. 715; 153 Ind, Cas. 862; A 1 R1934 Lab. 
296; 3o6P L R 215; 7 R L464, l 

(6) 48 G 80; o7 Ind Cas. 545; A-IR 1921 P ©59; 47- 
TA 213, 89M LJ 166; (1920) MW N 483; 28 Bom. 
Lk 1670; 26 MLT 157; 18 A Ld 1048; 12 L W679; 
16 N L k 187; 22 U WN 243 RO} 

t1) 9 Lab. 110; 103 Jnd. Cas. 170; A IR 1928 Lah. 


12. ji 
(8), 91 P Hae £0 Ind. Cag. 454; 267 P L RING 
WI PPW RINLO , i es 
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to hold without very strong evidence thas 
while the descendants of two of Suba 
Singh's sons might be governed by custom 
because they live in Kotli Rai Abu Bakar 
the descendants of the third son who also 
own land in Kotli Rai Abu Bekar should 
be held to be governed by Hindu Law, 
because they happened to reside in Raja 
Jang, five miles away, where they hold land 
as occupancy teaants. 

Apart from the wajih-ul-arz of 1856 and 
the entries regarding Khatris in the riwaji- 
am of the Lahore District which, coupled 
with the fact that they form a compact 
section of the village community in Kotli 
Rai Abu Bakar, would raise a presump- 
tion that these people are governed by 
Customary Law, we have a considerable 
amount of oral evidence. No less than nine 
witnesses, P. Ws. Nos. 1, 2, 3, 5,7, 9, 10, 
11 and 12, are Khatris of Kotli who depose 
to the fact that they are governed by Ous- 
temary Law in such matters, while even D. 
W. No. 14 admitted that he knew no woman 
other than. Musammat Naraini who had 
made any alienation, As Mr. Mahajan 
points cub custom can properly be proved 
by general evidence given by members 
of the family or tribe without proof of 
special instances: see Ahmad Khan 
v Channi Bitu (9), a Privy Council case. 
Similarly in Vaishno Ditti v. Rameshri (10) 
—a case of Aroras—their Lordships of the 
Privy Council attached some weight to 
two oral witnésses who, though unable to 

=cite any instances, gave evidence of the 
existence of a custom as stated in the 
Customary Law of the Peshawar District. 
In the present case, however, we havea 
number of instances among the Khatris of 
village Kotli Rai Abu Bakar. In the 
first instance Devi Ditta died leaving a 
daughter, but the property went to 
bis brother Kanhaiya and his nephew 
Guranditta. Secondly, on the death of 
Musammat Mehtab Kaur, the property 
went to her husband's collaterals and not 
to her daughter. This instance, apart 
from the oral evidence, is supported by a 
mutation. 

Among the descendants of Suba, three 
instances are given. Among the descendants 
of hisson Jawand Singh, Hira Singh's 
daughters were excluded, and the property 
went.to the collaterals. On’ the death of 


- (9) 6. Lah. 502: 01 Ind. Cas. 455; A T R1925 P O 267; 
‘521A 879;1, R6 APC190;3 OW N93; 30 CWN 
506; 50M L g 637 (PO, 

(10) 10 Lah 36; 113 Ind Cas. 1-A I H1998PO 
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Roda Singh and Vir Singh, the daughters 
were excluded by their collaterals vide 
the evidence of the lambardar, P. W. No. 3. 
As regards the third instance among the 
descendants of Ratan Singh, it 18 said 
that on the death of Mangal Singh’s brother 
Ishar Singh, the properly went to the 
father of the plaintif, Nandu, and Hukan 
Singh. This instance is contested by Mr. 
Jagan Nath, who points out that in the 
pedigree-table Ishar Singh is shown as 
having sons who died without issue, so 
that in reality ii may be a case of the 
exclusion of sisters by collaterals and not 
of daughters. The next instance 1s among 
the descendants of Sobha Singh where 
the daughters of Hari Singh were excluded 
by Hari Singh's nephew (P. W. No. 10). A 
mutation has been produced in supportof 
this instance. Mr. Aggarwal contends that 
in this case the family had not separated 
as according to one witness (P. W. No. 3) 
the family was joint P. W. No. 10, 
however, who got the land, definitely states 
that his father was separated from his 
uncle. finally, there isan instance in the 
line of Samman, but this is of no value, as it 
is not shown whetner the absentee, whose 
estate was divided among the uncles had 
any daughters. There are thus five un- 
doubted instances among these Khatris to 
show that daughters are excluded by 
near Collaterals. This, coupled with the 
wajib-ul-arz of 1856, in my opinion, clearly 
shows that these Maini Knatris are governed 
by custom in the matter of succession to 
sonless proprietors and not by Hinda Law. 
This conclusion is strengthened by the fact 
that according to the viwaj-i-am of the 
Lahore District agricultural Khatris gene- 
rally are governed by custom for 
which many instances are given in 
the appendix to Bolster’s Customary Law. 

it is urged on behalf of the respondents 
that the cer‘ificate given by the learned 
District Judge relates to the custom of 
alienation and not as to whether daughters 
are excluded. But unless the daughters 
or sisters were heirs, it is clear that the 
widow would have no right to alienate 
except fur valid necessity and that the 
heir, in this case tne plaintif, would be 
entitled to contest alienations effected by 
her. Mr. Aggarwal has attempted to con- 
test the findings of the learned District 
Judge :egarding the necessity fw the 
two aliéna.ions by mortgage. The finding 
of the iearned District Judge, however, is 
one of fact. He has held that, in view of 
the iptum’ enjoyed vy. Musammot Neruigy 
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and Musammat Nihal Devi there was no 
necessity for them to alienate the land for 
the purpose of raising money for the marri- 
age of Musammat Gur Devi. No point of 
law is involved and the matter cannot be 
te-opened in second appeal. In view of 
my finding, that the parties are governed 
by custcm, I would accept the appeals 
and grant Sohan Singh adecree in each 
case declaring (1) that the gift made by 
Musammat Naraini and Musammat Nihal 
Deviin favour of Musammat Gur Devi 
is invalid: (2) that the mortgage of August 
15, 1914, for Rs. 300 shall not affect his 
reversionary right, and 13) that the 
mortgage of December 1], 1928, for 
Rs. 10,000 shall not affect his reversionary 
rights. His claim in each case will, 
therefore, be decreed. In the circumstances, 
the parties will bear their own costs 


throughout. 

Bhide, J.—I agree to the order pro 
posed. 

D. Appeals allowed. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 359 of 1935 
April 22, 1937 
Srivastava, O. J. ANU ZIA-UL- Hasan, J. 
SALTANAT BAHADUR KHAN — 
PLAINTIFF—APPELLANT 


versus ý 

GAYA BAKHSH SINGH AND OTAERS-— 

DEFEN DANTS— RESPONDENTS 

Oudh Land Revenue Act (XVII of 1”76), s. 57— 
Errors in settlement records-—-Deputy Commissioner, 
whether can correct them—Adverse possession—Held, 
defendant acquired title as under-proprietor by 
adverse possession. 

Under s.57 uf the Oudh Land Revenue Act of 
1876, the Deputy Commissioner had authority to correct 
any errors in the settlement records which the parties 
interested admitto have been made theiein, 

Held, onfacts that the defendants have matured 
their title as under-proprietors to the plots in dis- 
pute by adverse possession, Sultan Khan v. Har- 
dwari (l)and Raja Mohamad Mumtaz Ali Khan v. 
Mohan Singh (2), distinguished. 


8. ©. A. against the order of the Civil 
Judge, Suitanpur, dated August 12, 1935. 
Mr. Naim ullah, for the Appellant. 


Judgment—This second appeal arises 
out of a suit fer a declaration that the 
defendants did not possess any undet-pro- 
prietary rigots in the plots in suit. 

The parties are agreed bef re us that 
on July G, 1570, the defendant's ancestors 
obtained m.decree for und r-proprietary 
Yigots in respect df cértain plots with’an 
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aggregate area of approximately twelve . 
bighas from the Settlement Court. It is 
further admitted thatthe total area of the 
plots nowin the possession of the defend- 
ants does not exceed the area for which 
the decree was passed by the Settlement 
Curt. But this ares is made up of some 
plots entered in the aforesaid decree and 
some plots not covered by the decree. The 
dispute in the present case is confined to 
the plots last mentioned, namely, those 
which are not entered in the decree of the 
Settlement Court. 

The lower Appellate Court has found 
that the defendants acquired the plo's in 
dispute by means of an exchange with 
certain plots for which they had obtained 
a decree from the Settlement Court, but 
which are no longer in their possession. 
It has further held that in any case the 
defendants have matured their title as 
under-proprietors to the plots in dispute by 
adverse possession. 

As regards the question of exchange, 
the view of the lower Court appears to 
he supported by tLe entry in Ess. 86 
which is an extract from the register kar 
khas prepired in 1890. In the remarks 
column of this document ib is stated that 
under s. a7 of Act XVII of 1876, in accor- 
dance with the order dated January 28, 
1385, piots Nos. 306, 315, 316, 319. 320 and 
32!, were removed from the khata and 
plots Nos. 3:4, 317, 321, 335, 337 and 338 
were entered. The last mentioned plots: 
are the plots in dispute in the present’ 
suit, whereas the plots first mentioned are 
the plots for which the defendants’ ancestors 
had obtained a decree for under-proprietary 
rights but are no longer in the defendants’ 
possession. Section 57 of Act XVII. of 
1876 shows that the Depu'y Commissioner 
had authority to correct any errors in the 
settlement records which the parties interest- 
ed admit to have been mada therein. 
We are, therefore, satisied that the de- 
fendants have been in possession of the 
plots in dispute under the order cf a com- 
petent Court which order appears to have 
been based on some arrangement in the 
nature of an exchange. Even assuming 
that there was some irregularity or defect 
in the order, it is quite clear that the 
defendants have been in possession ofthe 
plot in dispute since about the year 
1890. The entries in Exs. B-l, B2, B-6, 
also show that the defendants have made 
mortgages of the land in dispute and 
that the mortgagees have been in possession 
of it, Phe plaintiff'talugdar could not be 
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ignorant of these transfers when the trans- 
ferees have been in actual possession of 
the land. These transfers in our opinion 
constitute a clear assertion of hostile title 
which is sufficient to make out title by 
adverse possessiou. The case in Sultan 
Khan v. Hardwari, 1 O. W. N. 708 (1) and 
Raja Mohamed Mumtaz Ali Khan v. Mohan 
Singh, 26 O. ©. 231 (2), referred to by the 
learned Counsel for the plaintiffs-appellant 
are not in point. In the present case it 
is not merely an expression of opinion af 
a Revenue Court or any entry in’ the 
village records which is relied on as giving 
a start to adverse possession but the hostile 
assertion of title as evidenced by the 
transfers made by the defendants. 

We are, therefore, of opinion that the 
decision of the lower Court on b.th the 
points is correct. The appeal, therefore, 
fails and is dismissed with costs. 

D. Appeal dismissed. 

(1) 1 O W N 76°; 85 Ind. Cas. 850; 10 O& ALR 
1485; L R6 A (O) 33; A I R 1925 Oudh 601. 

(2) 260 O231- 71 Ind, Cas. 470; A 1R 1923 PO 
116; 21 AL J 757;45 A419; 45 M LJ 623; 90 & 
A LR 901; 100 LF 383; 19 LW 233; 390L J 
295; 23 CW N 840; 33M LT 321; 501 A 202 (P O). 


MADRAS HIGH COURT 
Second Civil Appeal No. 1934 of 1931 
April 8, 1936 
Braszey, C. J. AND KING, J. 
SECRETARY or STATE—APPELLANT 

f tersus 
Sri Mahant PRAYAG DOSSJEE VARU 
AND CTHERS RESPONDEST3 

Madras Irrigation C:ss Act (VII of 1865), s. 1— 
Free right towater supply from tank— Improvement 
in tank at Government expense ~~ Consequent increase 
of irrigated area—Grantee’s right to free supply of 
water — Ixtent of — Nature of proof — Duty of 
grantee. 

Government by an engagement with the plaintiff's 
predecessor gave the right to free supply of water 
from its tank tothe plaintiff for irrigating his lands. 

Subsequently by reason of improvements carried out 
at Government expense, the capacity of the tank had 

“been materially increased, and, in consequence, the 
area of irrigation inthe village had also been materi- 
ally increased and the Guvovernment levied water 
cess : 

Held, that the plaintiff was entitled to a free supply 
of the quantity of water which the tank could have 
supplied before the improvements and the measure of 
that quantity could be aszertained by ascertaining 
the area irrigated by the tank in the years previous to 
the improvements; 

a Held, also, that before holding thit the increase of 
-irrigation was not due to the increased use of water 
(which was itself made available only by improve- 
ments undertaken-at Government expense) strict proof 
of the existence of other causes, such as, a change 
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in the character of the ryots,or their improved 
methods of utilizing the water, was necessary. 


Ambalavana Pandarasannadhi v. Secretary of State 
(1), veliedon. Suryaprasada Rao v. Secretary of 
State (2), distinguished. 

The words of the proviso tos. lof the Madras 
Irrigation Cess Act show that plaintiff must 
clearly proveand define the extent of hisright, and 
where there can be no doubt that he is unable to do 
this, he must suffer for it 

S. C. A. against the decree of the 
District Judge, Chittoor, in A. 8. No. 65 
of 1927. 

The Government Pleader, for the Appel- 
lant. ; 

Messrs. T. Kumaraswamiah and T. K. 
Srinivasathathachariar, for the Respon- 
dents. 

Judgment.—The suit out of which this 
appeal arises was filed in December 1921, 
by the owner of the Atbimanjeri estate 
and relates to the Sholingur tank. Wet 
lands in the village of Penchagantani- 
nadhapuram which is within the Athi- 
manjeri estate are being irrigated by 
water from this tank and have been so 
irrigated for more than a century. Until 
1920 no charge wis made for this irriga- 
tion by Government, but in that year, and 
again in 1921, Government levied water 
cess. Plaintiff thereupon filed this suit, 
claiming an absolute right to one-third of 
the water from this tank and asking for 
a perpatual injunction restraining Govern- 
ment from levying water cess, and for the 
refund of the cess already levied. 

The suit was tried by the learned Sub- 
ordinate Judge of Chittoor. He found that 
plaintiff had failed to prove his claim to 
one-third of the water, but that on the 
facts it must be presumed that Govern- 
ment had entered into an engagement with 
plaintiff's predecessor-in-title to supply 
water from the Shcetingur tank to lands in 
this village free of charge. He also found, 
however, that by reason. of improvements 
carried out at Government expense in 1873, 
the capacity of the lank had been materially 
increased, and, in consequence, the area 
of irrigation in the village had also been 
materially increased. From these facts he 
inferrred that the measure of the grant 
must be ,he amount of water which the 
tank could supply before the impr >vements 
were effected and this amount he ascertained 
from material contained in cul-ivation ac- 
counts fcr the years previous to tLe im» 
provements to be the quantity which could 
irrigate 80 acres. He passed a decree 
accordingly limiting the refund and the 
injunction to the quantity.of water so 


- ascertained. 
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With this decree neither party was 
satished, plaintif appealing, and Govern- 
ment filing a memo. of cross-objections. 
In disposing of the appeal and cross- 
objections the learned District Judge of 
Chittoor agreed with the Sub-Judge that 
` plaintiff's right to one-third of the water 
had not been established, and agreed also 
that ihe result of the improvements in 
1873 had been to bring about a large 
increase in the area of village lands irri- 
gated from the tank, but he differed from 
the Sub-Judge’s method of estimating the 
extent of the plaintii’s right to free water. 
He held that the fact that irrigation prior 
to the improvements was limited to an 
average extent of 80 acres was not con- 
clusive, and that other factors besides the 
lack of water, viz., the apathy, conser- 
vatism and Jack of enterprise of the ryots 
had restricted this extent. He realised 
that it was impossible to arrive at any 
precise estimate of the quantity of water 
available before 1873, but considered that 
the fairest method and the most convenient 
method of settling this question was to 
allow free irrigation to all wet lands in 
the village for one crop only, reserving 
Government's right to levy water cess for 
any subsequent crop. The effect of this 
decision is to reduce considerably the 
amount of water cess,payable by the plain- 
tiff. This solution alse, however, has failed 
to ccmmend itself to either pariy. This 
time Government has appealed, and plain- 
tiff fled a memo. of cross-objections. 


Tn its memo. of appeal Government con- 
tends that plaintiff has no right to fiee 
water at all and that his suit should have 
bsen dismissed. In the hearing before us, 
however, this extreme positien was abandon 
ed. Jt was conceded that there must have 
been some engagement ta supply some 
water free of charge, and it was, argued 
in the alternative that of the two methods 
cf ascertaining what that engagement was 
{hat adopted by the Sub-Judge is right, 
and that adopted by the District Judge is 
wrong. Plaintiff on the other hand con- 
fends that he is liable to pay no water 
cess at all, and-if that extreme claim is 
regatived, argues in the alternative that 
the decree of the District Judge should be 
affirmed. The law on this subject is to 
be found in the proviso to s. J, Madras 
Irrigation Cess Act VII of 1865, which runs 
as follows: 
<. “Provided that where a zamindar or inamdar 


. . +» + + is by virtue of engagements with 
the Government entitled to irrigation free of 
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separate charge, no cess under this Act shall be 
imposed for water supplied to the extent of this 
right and no more.” 


It is clear from the language of this 
proviso that it is for plaintiff to establish 
what his engagement with Government 
was, and the only question before us is to 
decide by what method the extent of 
plaintiff's right to free irrigation is to be 
ascertained. It is common ground at the 
hearing before us that that right was the 
right to take whatever water was avail- 
able in the tank at the time when the 
engagement must be deemed to have been 
agreed upon, 4. e., atsometime more than 
a century ago. Now plaintifi’s argument 
before us is that at the time of the per- 
manent settlement in the early years of 
the nineteenth century, this tank wasin a 
far better condition than it was before 
its repair in 1878, and was in fact capa- 
ble of irrigating all the wetlands in the 
village. What was done in 1873 was 
ouly partly to restore it to its old condi- 
tion of efficiency. It is, therefore, he con- 
tends, unfair to estimate the quantity of 
water :.Vailable in 1:05 by assuming that 
at that time also it could irrigate only t0 
acres. In support cf th.t argument he 
refers to the very cultivation accounts 
themselves on wbich Government. relies, 
which show that although only 80 acres 
were actually cultivated, the total nanja 
or wet lands of the Village was entered as 
about 200 acres. 


This argument, however, we are unable 
to accept. In the first place it is due 
rather to promptings from ourselves, who 
were anxious to clarify the plaintiff's con- 
tention, than to anything to be found in 
the pleadings. There is no trace of its 
ever having been put forward in either 
of the two Courts below. In the second 
place it is supported by no authoritative 
text book and by no evidence of any wit- 
ness regarding the significance of the 
particular entry relied on in the culti- 
vation accounts. And finally it is, in our 
opinion, based upon facts which are un- 
proved and entrary to those found by 
the lower Courts, which assume through- 
out in the absence cf any contention or 
evidence to the contrary that the im- 
provements of 1873 were not è mere res- 
toration of the tank to ils condition of 60ma 
or 70 years before, but a conversion of an 
origina'ly inferior tank into a much better 
one. We must now therefore rule out 
the extreme contentions of either side, 
and discuss the methods of ascertaining 
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what was the volume of water available 
in this tank before the improvements 
. were effected. The method adopted by 
the Sub-Judge of considering the extent 
-of land irrigated by the water is one 
‘ which follows the authority of a ruling of 
. this Court in Ambalavana Pandarasan- 
- nadhi v. Secretary of State (1). Tue ques- 
tion is formulated at p. 371* in these 


words : 

“Whether the area irrigated should be viewed 
ag a final and conclusive measure of the quantity 
of water used” 
` and the learned Judges go on to say: 

“In the great majority of cases, no other test 
- of any practical value than that of the area 
` irrigated can be suggested. It has been constantly 
_ adopted and acted upon as conclusive of the ex- 
tent of a zamindar's rights to free irrigation as 
numerous decisions show.” 

Later, on p. 372*, they lay down the law 
as follows: 

“A Iandholder is not precluded from showing 
that the excess of wet cultivation (firat or second 
crop as the case may be) irrigated with the aid 
of Government water over that existing at the 
time of the grant, is due to thrifty use of water 
or careful maintenance of his channels or lands 
to prevent wastage and not to the use of an in- 
- greased quantity of water in which case water 
cess on the increased area would not be leviable. 
But in all such cases rigid proof should be re- 
quired, the natural presumption being that the 
quantity of water used varies in proportion to the 
extent under irrigation ” 

Now it is argued for the plaintiff, and, 
no doubt, rightly so argued, that 
authority of this ruling is to some extent 
shaken Ly tke Privy Council in its j dg- 


ment in (Urlam case) Suryaprasada Rao’ 


v. Secretary of State (2). There a dif- 
ferent standard of measurement was adopt- 
ed. It was found that sluices and channels 
which take off water from a Government 
river were grant:d to a zamindar along 
with the land through which the channels 


. ran, the zamindar’s right to water, 
to quote the words of the judgment on 
p. 9047, 


“must be measured by the physical conditions 
such as the size of the channel; or the nature 
and extent of the sluices and weirs governing the 
‘amount of water which enters the channel, 
not by the purposes for which the grantor or his 
tenants have been accustomed to use water from 
` the channel prior to the date of the grant, The 
water in the channels may never have been used 
-by the grantor or his tenants at all, but it would be 


D 31 ` 366; 8 Ind. Cas, 357; (W911) 1M W N 1:9; 9 


M T 4 ii 
(2) 40 M 886; 41 Ind. Cas. 98; AIR 1917 PG 42; 33 
MLJ14; 22M L T 76; 16 ALJ 697;210WN 
1089; 1917) M W N 536; 19 Bom L R751; 6L W 
poy P L W 260; 26 ©. L J 280; 44 I A 166 
* Pages of 34 M—[Eid.} 
1 Page 40 M—"Ed.] 
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absurd to hold on that acsount. that no easement 
or right of taking water from the river passed by 
the grant.” 


Tae Urlam case (2), however, though of 
supreme importance in regard to the law 
relating to the levy of water cess, cannot 
be said to afford us any practical assist- 
ance in our present problem, for there is 
no question here of any elaborate system 
of sluices and channels on a large scale 
and no evidence of the existence of any 
such sluices and channels from which the 
capacity of the tank can be estimated. 
The test laid down in the Urlam case (2) 
cannot, therefore, be applied, and we must 
fall back on what other material we have. 
The only positive material is that afforded 
by the actual extent of irrigation Now 


‘it is, of course, theoretically possible that 


although the water available in the years 
before 1873 sufficed to irrigate only 50 acres, 
the same quantity of water might now 
be made to irrigate a large extent. The 
learned District Judge was, we think, per- 
fectly justified in taking into account the 
“apathy, conservatism and lack of enter- 
prise’ of the ryots of that distant period. 
But those defects in the character of the 
ryots are more a matter of surmise than 
of proof and still less has the plaintiff 
been able to shaw waat extent could be 
irrigated now with the old water supply 
by ryots who are nob apathetic nor con- 
servative, and not unenterprising. 


The words of the proviso to s. 1 of the 
Act certainly show that plaintiff must 
clearly prove aud detine the extent of his 
right, and where tnere can be no doubt 
that he is unable to do this, he must 
suffer for it as the learned District Judge 
himself recognizes in another part of his 
judgment (para, 11). We are of opinion 
that this is a case like those referred to 
in. Ambalaiana Pandarasannadhi v, Sec- 
retary of State (1), wnere the extent of 
the land irrigated is tne only test which 


‘is of any practical value, and that before 


holding that the increase of irrigation ig 
not due to the increased use of water 
(which is itself made available only by 
improvements undertaken at Government 
expense, we must insist upon strict proof 
of the ex.stence of other causes, such 
as a change in the character of the 
vyots, or iheir improved methods of uti- 
lizing the water. This strict proof is 
certainly lacking in tke present case. In 
the result, therefore, allowing the appeal 
in part and dismissing the memorandum 


. of. eross-objections with costs, we must set 
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aside the decree of the learned District 
Judge and restore that of tke learned 
Subordinate Judge. Each side to pay its 
own costs of the appeal and of first 
appeal. 


A.D, Appeal partly allowed. 





ALLAHABAD HIGH COURT 
Civil Revision Application No. 317 of 1936 
December 23, 1936 
NIAMAT ULLAH, J. 
AHMAD—Pratntirs— APPLICANT 


versus 
RAM CHANDER— Derenpant— Oprosits 
Party 

Limitation Act (IX of 1908), s. 14—Ignorance of 
law, if a good ground for application of s. lM 
Plaint presented in wrong Court due to ignorance of 
provisions of newly passed Act—Held, plaintiff 
should be deemed to have been prosecuting in due 
diligence and was entitled to benefit of s. 14. 

Ignorance of law mayafford a good ground for 
the application of s.14, Limitation Act. 

Asuit on aloan transaction was brought in a Court 
at M, where the transaction had taken place. The de- 
fendant was an agriculturist residing at N and under 
s. 7-A, U. P. Agriculturists’ Relief Act, the suit should 
have been instituted at N. The plaint was returned 
for presentation inthe Courtat N but before pre- 
sentation, limitation had expired: 

Tfeld, that the Act had recently been passed and 
it was easily conceivable thatthe provisicn already 
referred to was not known to the litigants and the 
lawyers in the mofussil. No motive could be ascribed 
to the plaintiff for having deliberately chosen a 
wrong Court. The plaintiffshould be deemed to 
have hecn prosecuting with due diligence and in 
good faith the prcceedings following the presenta- 
tion of his plaint inthe Court at af and he was, 
therefore, entitled to the benefit ofs. 14. Ramjiwan 
Mal v. Chand Mel (1), applied, Ramjiwan Mal v. 
Chand Mal (2), held no longer good law. 


C. R. App. against an order ofthe Judge, 
Small Cause Court, Muzaffarnagar, dated 
February 14, 1936. 

Mr. S. N. Verma, for the Applicant. 

Messrs. Saila Nath Mukerji and K. Verma, 
for the Opposite Party. 


Order —This is an application in revision 
under s. 25, Small Oause Courts Act. The 
applicant sued the defendant opposite 
party for recovery of Rs. 376 on foot of a 
promissory note dated August 6, 1929, in 
the Court of Small Causes at Meerut. The 
suit when brought was within limitation 
if the allegations contained in the plaint 
were true. An objection was taken by the 
defendant that the suit should have been 
instituted jin the Muzaffarnagar District. 
Under the ordinary law the suit would have 
been cognizable by the Meerut Court within 
whose jurisdiction the loan transaction had 
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taken place but the defendant is an agri- 
culturist residing in the Muzaffarnagar Dis- 
trict and under s. 7-A, Agriculturists’ Re‘ief 
Act, no other Court but the one in whose 
jurisdiction the defendant resides has juris- 
diction. This defence prevailed and the 
plaint was returned for presentation to the 
proper Court. When the plaint was present- 
ed in the Court of Small Causes at Muzaffar- 
nagar, the period of limitation had run out. 
The plaintiff relied on s. 14, Limitation Act, 
alleging that he had been prosecuting his 
suit in good faith in the Meerut Court and 
was entitled to a deduction of the time dur- 
ing wi:ich he had been so prosecuting. The 
lower Court held that s. 14 does not apply 
to a case in which ihe plain provision of 
law is disregarded. 

The case in Ramjiwan Mal v. Chand Mal 
(1) was relied on. The lower Couri thought 
that that case is binding onit. A ruling 
to the contrary in Brij Mohan Das v. Mannu 
Bibi (2) was distinguished. 1 have read 
beth cases and in my opinion Brij Mohan 
Das v. Mannu Bibi (2) is folly applicable. 
Ramjiwin Malv. Chand Mal Q) though 
not expressly overruled by the later case 
which was decided by a Full Bench is no 
longer gcod law. As Leld in the Full Bench 
ruling ignorance of law may affoid a good 
ground for the applicaticn of s. 14. In the 
present case the special ferum prescribed 
by the Agricultuiists’ Relief Act was not 
known tothe plaintiff, Ihe Act bad recent- 
ly been passed and it is easily conceivable 
that the provision already referred to was 
not known to the litigants and the lawyers 
in the mofussil. No motive can be ascribed 
to the plaintiff for having deliberately chosen 
a wrong Courr. In my opinion the plaintiff 
should he deemed to ‘have been prosecuting 
with due diligence and in good faith the 
proceedings following the presentation of 
his plaint in the Court of Small Causes at 
Meerut. Accordingly he is entitled tothe 
benefit of s. 14 in computing the period of 
limitation. I allow the revision, set aside 
the order of the lower Court and remand 
the case tothat Court for disposal accord- 
ing to law. Costs of this revision shall 
abide the result. 

N. Revision allowed. 


(1) 10 A 587; A W N 1888, 258. 
(2) 19 A 348; A W N 1897, 86 (F B). 
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MADRAS HIGH COURT 
Second Civil Appeal No. 680 of 1932 
May 7, 1936 
K. S. Manon, J. 

O. A.0. K. 6. T. CHIDAMBARAM 
CHETTIAR AND OTHERB— APPELLANTS 
VErsSus 
SWAMINATHAN AND ctapes— 
RESPONDENTS 

Civil Procedure Code (Act Vof 1908), 0. XXII, 
r. 9, s. 2 (11)—Suit by benamidar for real owner for 
recovery of possession—His death during pendency— 
Legal representative not brought on record~- Abatement 
~ Fresh suit onsame cause of action by real owner, 
af barred -Legal representative—Boenamidar, whether 
trustee for real owner—His son, whether legal re- 
presentative, _ 

Under O. XXU, r. 9, Oivil Procedure Oode an 
abatement of a suitfor possession by a benamidar 
for the real owner, on account of his death during its 
pendency and failure to bring on record his legal 
representatives bars the fresh suit on the same cause 
of action by the real owner. 

A benamidar, in some sense is a trustee for the real 
owner and hisgons having some interest can succeed 
to the trusteeship and he can be considered tobe his 
legal representative within the meaning of s. 2 (11), 
Civil Procedure Code Jagannath Prasad Singh v. 
Abdullah (1) and Mohamed Sharif v. Syed Kasım (2), 
relied on. Bala Krishtam Naidu v. Durvada 
Fatrudu (3), distinguished. | 

S. ©. A. against ihe decree of the District 
Judge, East Tanjore, in A. 8. No. 84 of 
1931. . 

Mr. K.S. Champahesa Iyengar, for the 
Appellants. 

Mr. K. 8. Jazarama Iyer, for the Tes- 

pondents. 


Judgment. -Tne suit 
possession of the plaint 
and future mesne profits, Itis alleged that 
that properly was purchased in Court 
auction by one Ramaswami Chettiar in 
1923. that the said Ramaswami Chettiar 
was merely a benamidar for Chidambaram 
Chettiar, the father of the plaintiff, that on 
the defendant obsiructing the said Rama- 
swami Chettiar in taking possession of the 
property the latter filed O. S. No, &8 of 1925 
on the file of the District Munsif of Tiru- 
thuraipundi, that as be died during the 
. pendency cf the suit and no legal repre- 
sentative cf his was brought on record the 
suit abated, and that in spite of it the 
plaintiffs, being the beneficial owners, are 
entitled to maintain the suit. The defend- 
ants contended that the suit is barred by 
O. KALI, r. 9, Civil Procedure 
the cause of action is the same as that in O. 
S. No. 88 of 1925. That plea of the defend- 
ants was upheld by both the lower Courts; 
hence this second appeal by the plaintiffs. 
The only question for decision is whether 


is to recover 
lands with past 
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the suit is barred by limitation under 
O. XXIL, r. 9, Civil Procedure Code. It 
is not disputed that the cause of action 
in this suit is the same as that on which 
O. S. No. 88 of 1925 was based, viz., the 
right of the plaintiffs or their benamidar 
Ramaswami Chettiar to get possession of 
the property and the infringement of that 
right by the defendant. It is also not 
disputed that on the death of Ramaswami 
Chettiar his representatives were not 
brought on record and an application filed 
by the plaintiffs to bring them on record 
as legal representatives was ultimately 
dismissed by the High Court. Tne result 
was that no one was brought on record as 
the representative of Ramaswami Chettiar 
and that an order was made that the suit 
abated. Now under O. XXI, r. 9, Civil 
Procedure Code : 

“Where a suit abates or is dismissed under this 


order, no fresh suit shall be brought on the same 
cause of action.” 


The contention of ths defendants there- 
fore, is that as O. S. No. 88 of 1925 abated 
and asthe causecf action for that suit 
and this is the same, this suit is incom- 
petent. The learned Advocate for the ap- 
peilant auswers that there was no legal 
representative fcr Ramaswami Chettiar in 
respect of the right litigated by him in 
O. S. No. 88 of 1925 and that, therefore, the 
suit never abated by reason of such legal 
rep-esentative not having been brought on 
record and that the order that the suit 
abated is wrong. The question, therefore, 
for decision is whether Ramaswamji Chet- 
tiar had any legal representative in rece 
pect of the right litigated by him in O. 9. 
No. 88 of 1925. Admittedly, he has sons 
who, the plaintiffs allege, declined to come 
on record. The question is whether they 
could be regarded as his legal represen- 
tatives. By “legal representativés’ is meant 
a person who in law represents the estate 
of a deceased person, and includes any 
person who intermeddles with the estate 
of the deceased and where a party sues or 
is sued ina representative character the 
person on whom the estate devolves on the 
death of the party so suing or sued : vide 
s. 2(11), Civil Procedure Code. It cannot 
bedenied that if Ramaswami Chettiar was 
benamidar for the plaintiffs he is in some 
sense of the term a trustee for the plaint- 
iffs and his sons could succeed to that 
trusteeship. This position is clear from 
the following observations of the Judicial 
Committee in Jagannath Prasad Singh v. 
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Abdullah (1), at pp. 918 and 919 :* 


“When, therefore, Lajjadhari executed the con- 
veyance in favour of Rajeswari at the instanca 
of Rajah Bhikham, he (the Raja Bhikham) was the 
true owner. Kasinath was a trustee for Rajah 
Bhikam, and Lajjadbari could only succeed to 
his father’s trusteeship.” | : 

Relying on these observations, this 
Court (Sundaram Chettiar, J.) held in Mu- 
hammad Sharif v. Syed Kasim (2), that the 
transferee from the heirs of a benamidar 
mortgagor had some interest entitling him 
to maintain a suit to redeem. It was 
observed : 

“Bus here the suit was filed by the transferee 
from the heirs of the alleged benamidar, The ques- 
tion is whether anything survives to the heirs or 
theirassigns after the death of the benamidar. In 
the decision of the Privy Council in Jagannath 
Prasad Singh v, Abdullah (1), their Lordships deal- 
ing with the status of a benamidar have observed 
in Jagannath Prasad Singh v. Abdullah (1), at pp. 918 
and 919*, that he would be trustee for real owner 
and his son could succeed to the trusteeship. This 
shows that the heirs of the benamidar would by 
reason of some interest devolving on them be en- 
titled to maintain a suit of this kind.” 

It isp however, pointed out for the appel- 
lant that in another case, viz, Bala Krish- 
“tam Naidu v. Durvada Patrudu (3), Mr. 
. Odgers, J., was not inclined to consider 
the decision of the Privy Council referred 
to above as laying down that a trustee- 
ship devolved on the deceased benamidar’s 
legal representative. But the qnestion of 
decision there was whether, wonen a bena- 


midar dies after obtaining a decree, his. 


legal representatives are entitled to come 
on record in preference to the beneficiary. 
There was no question there whether the 
legal representative had any interest en- 
titling him to come on record before the 
decree was obtained. If, as their Lord- 
ships of the Privy Council observed, the 
benamidar is a trustee and his son could 
succeed to the trusteeship, itis clear that 
Ramaswami Uhettiar's sons had some inter- 
est by virtue of which they could have 
been brought on record as legal represen- 
tatives, though it may be that waen the 
question is considered under s. 47 (3), they 
may not havesuca aright in preference to 
the real beneficiaries. ‘Having regard to 
the dictum of the Judicial Committee and 
the decision of this VUourt in Muhammad 

(1) 45 C 903; 45 Ind, Cas. 770; A IR 1918 P C 35; 45 
I 497,16 A LJ SIH SP LW 83; (1918) M W N 408; 
22 O WN 891;8L W 163; 24M LT 62; 28 C L J192: 
20 Bom. L R 851; 35M LJ 46 (P O} 

(2) A IR 1933 Mad. 635; 145 Ind. Cas. 230; 38 LW 
266; (1933) M W N 612;6 RM 33. 

(3) 53M L J 568; 105 Ind. Cas. 405; A IR 1927 Mad. 
903; 19275 M W N 639; 26 L W 308; 39 M LT 176. 


*Pages of 45-C.—[Hd], 
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Sharif v. Syed Kasim (2). I am inclined 
to hold that the sons of Ramaswami Chet- 
tiar can be considered as his legal re- 
presentatives in respect of the rignt liti- 
gated in the previous suit, and that they, 
nothaving been brought on record within 
the time allowed, the suit abated. It follows 
that O. XXII, r. 9, is a bar to this suit. 
The decree of the lower Court is, therefore, 
confirmed and the Second Appeal is dis- 
missed with costs, (Leave to appeal applied 
for is granted). 

AyD. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Jivil Review No. 36 of 1936 
December 2, 1936 
. MIDDLETON, J.C. 
KHUSHAL KHAN—Puatntirr— 
PETITIONER 
VITSUS E 
SAID AMIR AND OTABRS—DEFENDANT3;—, 
OPP SITE PARTIES N 

N-W. F. Provinze Judicial Commissioner's Court 
Rules — Review — Legal practitioner must certify 
grounds to be gool and suffictent—Points already 
taken, or could have Leen taken in revision — No review 
can le g: anted. 

Under the rules of the Judicial Commissiuner’s 
Couit no legal practitioner shall be heard in support 
of an application for review until he has certified that 
the grounds contained therain are good and sullicient 
grounds forthe review sought 

Where the points were all taken, or should have 
been taken at the time of revision there is no ground 
justifying exercisa of powers of review. 

©. R. froman orderof the High Court, 
dated June 18, 1936. S 

Mr. Hukam Chand, for the Petitioner. 

Order.—Khushal Khan, his son Sultan 
and his son Gulab Khan brought three 
separate petitions for revision in this 
Court which were dismissed by my crder, 
dated June 18, 1936. They have now put 
in three separate petitions fur review. 
These petitions were all presented by the 
petitioner's agent in person and not bya 
legal practitioner. Under the rules of this 
Court no legal practitioner shall be heard 
in support of an application for review 
until be has certified that the grounds 
contained therein are good and sufficient 
grounds for the review sought. Mr. Hukam 
Chand has not socertifed and states that 
he is not prepared to certify in respect 
of any of the three applications. Khushal 
Khan has, therefore, been heard in sup- 
port of the petitions. ‘The poiats which 
have been taken were all taken, or should 
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have been taken at the time of revision 
ond there is no ground justifying exercise 
of powers of review. The three petitions are 
dismissed. 


D. Petitions dismissed. 


ee 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 172 of 1933 
October 1, 1936 
SULAIMAN, C. J. AND Nramat ULLAH, J. 
Firm SARJU PRASAD-BRAGWATI 
PRASAD SAH—PLAINTIFP — APPELLANT 
VETSUS 
RAJENDRA PRASAD AND 0OTHERS— 
DEFENDANTS—RESPONDENTS 
Presidency Towns Insolvency Act (IIT of 1909), 
ss. 17, 18—Applicability—Suit commenced without 
leave—-Whether barred— Leave obtained after limita- 
tion—Effect—Annulment of adjudication after limi- 
tation for suit—Suit, if can be treated as a fresh 
one. A 
Under s. 17, Presidency Towns Insolvency Act, 
creditors are prevented from commencing any suit 
or legal proceeding against their debtor alter an 
order of adjidication has been made; and during 
the pendency of the insolvency proceedings they 
have no remedy whatsoever against the property of 
the insolventin respect of the debt, except approach- 
ing the Insolvency Court and getting themselves 
declared as scheduled creditors. If any suit or proceed- 
ing is commenced with.us such leave, then such suit 
or proceeding is altogether void, and leave obtained 
subsequently would not cure the defect where leave 
is granted after the period of limitation has expir- 
ed. Section 18 would be applicable to cases where 
the suit or proceeding is already pending, and the 
ease, therefore, does not come under the prohibition 
contained in s. 17. I£ adjudication is annulled 
after suit, thoughthe creditor may not be bound to 
ohtain leave for institution of suit, the subsequent 
annulment orderhas no retrospective effect and the 
guit cannot be treated as a fresh suit when limita- 
tion has already expired. In re Wanzer (l), Firm 
Punna Lal-Tassaduq Hussain v. Firm Hira Nand- 
Jiwan Ram (2), Ponnusami Chettiar v Kaliaperu- 
mal Naicker (3), Maya Ookedua v. Kuverji Kurpal 
(4) and Peoples’ Industrial Bank, Lid. v. Ram Chan- 
der Shukul (5), referred to. i 
F. ©. A. from the decision of the Addi- 
tional Sub-Judge, Ballia, dated December 
2, 1932. 
Messrs. K. Verma, K. N. Malaviya and 
G.S. Pathak, forthe Appellant. 
Messrs. Shambhu Prasad and Krishna 
Bahadur, for the Respondents. 
Judgment.—This is a plaintiff's ap- 
psal arising out ofa suit for recovery of 
a sum of money on a cause of action which 
is alleged to have arisen on October 13, 
1929. The suit was instituted on Feb- 
ruary 23, 1932, against the defendants who 
are alleged to be the proprietors of a firm 
Madho Ram Rajendra Prasad, carrying on 
business at Calcutta, Before the suit had 
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High Court on February 14, 1933, on 
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been filed, this frm had been adjudicated 
insolvent by the Calcutta High Court on 
April 17, 1929; but before the institution 
of the suit, no leave for commencing this 
proceeding was obtained by the plaintiff. 
The Court below on December 2, 1932, dis- 
missed the suit holding that for want of 


leave the suit was not maintainable. Dur- 


ing the pendency of the appeal in this 


- Court, it now appears that the adjudication 


of insolvency was annulled by the Calcut 2 
toe 
ground that+th6 insolvent had not applied 
for discharge within a certain time. The 
annulment was not of the entire proceed- 
ings from the outset. The question for con- 
sideration is whether there was a fatal de- 
fect in the suit. The contention urged on 
behalf of the plaintiff-appellant is that the 
defect of want of leave as required by 
s. 17, Presidency Towns Insolvency 
Act, can be cured by a leave subsequently 
taken. It is, therefore, urged that inasmuch 
ag the insolvency has been annulled and 
it is no longer necessary to obtain leave, 
the defect has been cured automatically. 
The learned Advccate for the appellant 
has relied on several cases of the Bombay 
and Madras High Courts where it has been 
held that the Couris hive power to stay 
proceedings even where the suit was filed 
after the adjudication. But in some of these 
cases it is not clearwhether cu the date 
when the order was passed limitation had 
or had not expired; nor is it clear that 
the question whether the suit was not main- 
tainable was expressly raised or decided. 


Again, reliance has been placed on a 
number of English cases where Courts 
have ordered stay of proceedings after an 
adjudication order. But there, too, there 
wasno clear decision as to whether the suit 
itself was maintainable without any leave. 
The case strongly relied on by Mr. Pathak 
is In re Wanzer, Ltd. (1). In that cage 
there was no question of limitation involve 
ed as the suit bad been brought promptly. 
Furthermore, it was the landlord who 
was suing for rent and the learned Judge 
held that he was somewhat in the position 
of a secured creditor. On the other hand, 
there are three cases where it has been 
definitely held that a leave obtained subse- 
quently would cure the defect : see Firm 
Panna Lal-Tassaduq Hussain v. Firm Hira 
Nand-Jiwan Ram (2), Ponnusami Chettiar 


(1) (891) 1 Ch, 305:39 W R 343; 60 L JCh. 499, 
(2) A I R 1928 Lah. 28; 102 Ind, Cas. 37; 8 Lah, 


593; 28P L R 634. 
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v. Kaliaperumal Naicker (8) and Maya 
Ookeda v. Kuverji Kurpal (4). It seems to 


us that it is necessary to examine the pro- 
visions of the Presidency Towns Insolvency 
Act itself. Section 17 is very specific and 
lays down that after the making of an 
order of adjudication 

“No ereditor to whom the insolvent is indebted, 
jn respect of any debt provable in insolvency shall, 
during the pendency -of the insolvency proceeding, 
have any remedy against the property of the in- 
solvent in respect of the debtor shall commence any 
suit cr other legal proceeding, except with the leave 
of the Court and on such terms asthe Court may 
jm pose. 

The section, as it stands, prevents even 
the commencement of a suit or proceeding 
when the leave of the Insolvenoy Court has 
nct been obtained. Prima facie it implies 
that if a suit has been commenced in con- 
travention of the provisions of the eection, 
then it should not te maintainable be- 
cause the requirement of the section kas 
not been complied with. Even if leave is 
obtained subsequently, it would not be 
sufficient to cure the initial defect, namely 
ihat the suit was commenced without such 
leave. Of course, if limitation has not 
expired and leave is obtained subsequently, 
then the suit may be allowed tobe conti- 
nued inasmuch ss it may be cons dered 
to have been commenced cn the date on 
which leave was granted. In People’s In- 
dustrial Bank, Lid. v. Ran Chander Shukul 
(5), a Bench of this Court, cf which one of 
us was a member, hed to consider the 
applicability ot s. 171, Companies Act, which 
had a similar language. In that case limi- 
tation had not expired and leave was 
obtained after the commencement of the 
proceeding. The Bench accordingly held 
that the defect was cured and that the 
suit should be considered to be continued 
properly. That case is no authority for 
the proposition that even if limitation had 
expired and leave was obtained subse- 
quently, it would have retrospective effect 
so as to get over the defect caused by the 
language of s. 17. {tis contended on be- 
half of the appellant that the provisions 
of 5.18, show that the suit filed without 
the leave of the Court is not fatally defec- 
tive and it is contended that Courts have 
been given power under sub-s. (3) of that 
section cither to stuy the proceedings or 
to allow them te continue on suchterms 
as they may think just. It would follow, 


(3) A IR 1929 Mad. 480; 113 Ind. Cas. 550. 
(4) A IR 1932Bom 338; 130 Ind. Oas. 788; 34 
Bom. L R649; Ind. Rul, (1932) Bom. 442. 2 : 
- (>) 52 A 480; 124 Ind Oas. 28; ATR 1930 All, 503; 
(1930) AL J 373; Ind. Rul, (1930) All. 460, 
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therefore, that in spite of the fact that a 
suit has been filed without the leave of 
the Court, the Court has power to allow 
the suit to continue on any terms that it 
may consider just. In a case arising under 
the Provincial Insolvency Act, where the 
marginal note tos. 29, is “Stay of pending 
preceeding,” but the language of s. 29 is 
identical with that in sub-s. 3 of s. 18, the 
Lahore High Court has held that s. 29 
applies to proceedings which are pending 
at the time of the adjudication and not 
to proceedings which are started thereafter : 
see Firm Panna Lal-Tassaduq Hussain V. 
Firm Hira Nand-Jiwan Ram (2). The 
marginal heading cf s. 18, Presidency 
Towns Insolvency Act is merely “Stay of 
proceeding”; but apparently the intention 
is the same under boththe Acts. If s. 18 
were interpreted as being applicable to 
proceedings which are pending at the time 
of the adjudication, then there would be no 
anomally cr conflict between s. 17 and s. 18; 
otherwise tLe result w.uld be that the 
Insolvency Court may under s. 17 grant 
leave for the continuance of a suit on cer- 
tain terms, while the Court in which the 
suit is pending may uncer s. 18 (3), either 
stay the preceeding altogether or allow it 
to be conlinued on some other terms. Such 
a conflict would cereale an anomaly, which 
could not have been contemplated by tle 
Legislaiure. Onthentker haud, if s 17, 
applies to preceedings started‘after the ad- 
judicaticn, whereas s. 18 applies to pro- 
ceedings which are already pending at the 
time, then there can be no conflict between 
the two sections. 

Unders. 18 (|), Presidency Towns Insol- 
vency Act, the Insolvency Court can order 
stay of any suit pending before any Judge 
of that Cout or in any other Court sub- 
ject to tke superintendence of that Court. 
The latter Court would of course be bound 
by the order passed by the superior Court 
and would not be authorized to pass an 
order undersub-s. 3 contrary to any such 
order. Similarly undér the Provincial 
Insolvency Act there would be no dificulty 
because under s. 28 (2), the Insolvency 
Court would grant leave on any terms is 
may impose for the institution of new 
suits, whereas under s. 29, the Court in 
which a suit already instituted is pendinz« 
may either stay the proceedings or allowit 
to continue on such terms as it may impose. 
This interpretation, therefore, would avoid 
any conflict and, therefore, seems to be the 
proper interpretation to be put on these two 
sections. ; 
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There is no authority of this Court either 
way, and we are, therefore, free to put 
any interpretation on these two sections 
which we consider proper and fair. We 
accordingly hold that under s. 17, creditors 
are prevented from commencing any suit 
or legal proceeding against their debtor 
after an order of adjudication has been 
made; and that during the pendency ot 
the insolvency proceedings they have no 
remedy whatsoever against the property 
of the insolvent in respect of the debt, 
except approaching the Insolvency Court 
and getting themselves declared as schedul- 
ed creditors. If any suit or proceeding 
is commenced without such leave, then such 
suit or proceeding is altogether void, and 
leave obtained subsequently would not cure 
the defect where Jeave is granted after the 
period of limitation has expired. We, 
therefore, hold that s. 18, would be appli- 
cable to cases where the suit or proceed- 
ing is already pending, and the case, there» 
fore, does not come underthe prohibition 
contained in s. 17. Applying these prin- 
ciples to the facta of the case before us, 
we find that the suit-was filed without 
the leave-of the Insolvency Court and was, 
therefore, bad under the provisions of 
s. 17. Leave was not obtained until the 
period of limitation had expired. The suit, 
therefore, is not muintainable and cannot 
be decreed. It is true that the adjudication 
appears to have been annulled subsequent- 
ly, after which it may nob now be neces- 
sary for the creditor to obtain any 
for instituting a suit ; but we cannot treat 
this present suit as afresh suit instituted 
on the date when the annulment order 
was passed. The remedy, if any, of the 
plaintiff is to file a fresh suit and then 
possibly claim the benefit of s.14, Limi- 
tation Acton account of the pendency of 
the present litigation, which fails for want 
of leave ofthe Insolvency Court. We ac- 
cordingly dismiss the appeal with costs. 


N. Appeal dismissed. 


MADRAS HIGH COURT. 
Civil Appeal No. 53 of 1929 
March 12, 1936 
VARADAOHABIAR AND MCOKETT, Jd. 
SIVAGAMI ACHI AND OTAERS—- APPELLANTS 
versus 
P. 5. SUBRAMANIA CHETTIAR AND OTHERS 
: — KESPONDENTS., 
Contract Act- (IX of 1872), ss. 64, 65, 2 (d)—N, an 
insolvent owing money tò A =— P owing te N=By 
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arrangement between them P paying to A—Arrange- 
ment held amounted to fraudulent preference — P 
suing A for return of money — Arrangement held 
voidable at instance of Official Receiver —P cannot 
callin aid s. 64 or 68—Discharge of liability to N, 
whether motive or consideraiton, : 

N (an insolvent) was indebted to A. P was indebted 
to N under arrangement between N, A and P, P made 
payments to A. Official Receiver who was appointed 
in insolvency successfully attacked this a-rangement 
as being collusive and amounting to fraudulent pre- 
ference. P sued A for return of the amount : 

Held, that an arrangement which amounts to a 
fraudulent preference is not one that js “void” as 
between the parties, in the sense in which that term 
is used ins, 65, Contract Act. It is at best only 
voidable at the instance of the Official Receiver 
and as against the creditors. Section 61 provides for 
re-payment only by the person at whose option the 
contract is rescinded Here, it was the Official Receiver 
who applied to the Court to rescind the contract 
could call in aid s, 64 and not A. The plain- 
tif could not therefore call in aid either the princi- 
pleof s. 64 or that of s. 65, Contract Act. 

Heid, also, that the consideration for agreement 
was that A should forego his claim against N, 
Discharge of liability of Pto N was only motive and 
net consideration. Balfour v. Sea, Fire, Life Assur- 
ance Co l), followed. Balkishen Das-Dhanpat Rai 
v. Devi Saran (2), dissented from. 


O. A. against the decree of the Sub- 
Judge, Tanjore, in O, S. No. 36 of 1936. 

Mr. A. V. Viswanatha Sastri, for the Ap- 
pellanis. 

Varadachariar, J.—This litigation is 
an off-shoot of certain proceedings that 
took place in the insolvency of one N.S. 
Swaminathan Chetti, a trader of Mannar- 
gudi, who was adjudicated insolvent in 
October 1922. The present suit wag 
brought by one, who may be conveniently 
referred to by the Vilasam P.S. against 
certain defendants, who may be referred 
to by their Vilasam 8. A., for recovery of 
a sum of money which the plaintiff claimed 
had become repayable to him by reason 
of the decision of the Insolvency Court in 
O. P. No, 46 of 1924, in the insolvency of 
N. 5. The lower Court gave the plaintiff 
a decree as prayed for and hence thig 
appeal by the defendants. To understand 
the question raised before us, itis neces- 
sary tostate a few facts: P. S. wag in- 
debted to N. S. and N. S. was in turn 
indebted toS. A. Onthe eve of the insol- 
vency of N.S, an arrangement is said to 
have been come to whereby, in payment 
of the debt due from N. 3. to S.A, P. S. 
was persuaded to give a promissory note 
in favour of S. A. for the amount due’: 
from P.8 to N. S. That promissory note has 
been marked as Ex. B, in this suit and 
was given in March 1922. In O. P, No. 46 
of 1924, the Official Receiver appointed in 
thé insolvency’ of N.S. attacked thig: 
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arrangement 28 unreal and collusive and 
in any event as amounting to a fraudulent 
preference. It may be mentioned in pass- 
ing that the parties are related to each 
other by marriage ; and on investigation of 
true nature of the transaction, the Court 
by its judgment in 0. P. No. 46 of 1924 
held that the arrangement in pursuance of 
which the undertaking was given by P. S. 
in favour of S. A, waa probably not real 
or bona fide and thatin any event it amount- 
ed to a fraudulent preference. 

It would, however, appear that after the 
adjudication and after notice given by the 
Official Receiver to P.S. demanding pay- 
ment of the moneys due from P.S. to N. 
S. and prohibiting payments toS. A. P. S. 
made certain payments to S. A; these 
payments are endorsed on Bx. B. The 
first of these payments is said to have 
been made on ard ee 1923, by vay of 

ssignment to S. A. of promissory notes in 
Tawa? of P. 5. to the extent of Rs. 10,800 
and odd. Payments in cash to the extent 
of about Rs. 6,000 are shown to have been 
made between July 11. 1923, and Febre- 
ary 4, 1924. When this fact of payments 
having been made was brought to the 
notice of the Insolvency Court, the learned 
District Judge observed that, even if the 
payment wasa fact, it was made with eyes 
open and knowing the nature of the transac- 
tion, and that P. S. could not plead such 
payments in answer to the claim of the 
Official Receiver. When the matter was 
carried to this Court on appeal in C. M. A. 
No. 279 of 1925, the learned Judges who 
heard the appeal, expressed themselves 
even more strongly as to the nature of the 
arrangement. With reference to the al- 
leged novatio, they said that they had no 
hesitation in holding that the transactions 
were not real 
a make-believe in order 10 put the property of 
the insolvent out of the reach of the creditors. 
With reference to the alleged payments by 
P. S. toS. A. laid stress on the fact that 
the payments, if any, were made after the 
notice from the Official Receiver question- 
ing the transaction and that P. S. must 
be left to his own remedies at lawto re- 
cover such sums ashe might have paid to 
S. A. The plaint in the present suit was filed 
after the judgment of the District Judge 
and’ pending the O. M. A. in this Court. 
Tt. may, however, be mentioned that both 
the parties to this litigation have proceeded 
on the footing.that the SL aren gage 
on the promissory, note were in fact made 
got “alg: got Gia, The questiog Devar 
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theless remains whether, assuming the 
payments to be true, the plaintiff has a 
cause of action to claim the moneys back., 
In para. 8 ofthe plaint, it is merely stated 
that under the decision in O. P. No. 46 of 
1924 the defendanis are bound to return 
to the plaintiff ihe amount paid by the 
plaintiff in pursuance of Ex, B. As we 
have already stated, the decision itself, 
far from containing any such direction, 
throws considerable donbt upon the plain- 
tiffs right, and the judgment of this Court 
merely left the matter open. The learned Sub- 
ordinate Judge upheld the plaintiff's claim 
{o recover on two grounds: one based upon 
s. 65, Contract Aci and the otheron the 
theory of failure of consideration. It seems 
to us that neither of these grounds is ten- 
able. Section 65, Contract Act relates to 
a case Where an agreement is discovered 
to be void. As the learned Judge himself 
points out in ano: har connection, an arrange- 
ment which amounts to a fraudulent pre- 
ference ja not one that is “void” as between 
the parties, in the sense in which that term 
is used in s. 65, Contract Act. It is at 
best only voidable at the instance of the. 
Official Receiver and as against the creditors. 
We donot, therefore, think that the case 
really falls under s. 65, Coritract Act. If 
anything, reliance should be p‘aced only on 
s. 64 which deals with rights arising out 
of the avoidance of a voidable contract. . 
Buts. 64 provides for repayment only by 
the person at whose option the contract is 
rescinded. Here, it is the Official Receiver 
who applied to the Court to rescind the 
contract and not 8. A. On the other hand, 
S. A. wanted to stand by it. The plaintiff 
cannot, therefore, call in aid either the 
principle of s. 64 orthat ofs, 65, Con- 
tract Act. 

With reference to the theory of failure 
of consideration, the argument of the lower 
Court rests upon a confusion of ideas. As 
explained inthe judgment of the Court of 
Common Pleas in Balfour v. Sea, Fire, 
Life Assurance Co. (1), it is necessary to 
keep the question of motive distinct from 
the question of consideration. So far as 
consideration for Ex. Band the payments 
made in pursuance thereof are concerned, 
the consideration is that 8. A. should 
forego his claim against N. S, This has 
never ‘failed. The learned Subordinate. 
Judge observes that the -consideration for- 
P. S's undertaking to S. A. was the dis- 


(9 2857) 3 0 Bove) 300; 27 L J OP 17; 3 Jur, (N 8) 
1804 8 W R19; WER RO 0 UT 122; 140 ER 
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charge of his own liability to N.S. This 
way of looking at the position is no doubt 
supported by an observation of the Lahure 
High Court in Balkishen Das-Dhanpat Rai 
v. Devi Saran, 62 Ind. Oas. 929 (2) but as 
explained by the Court of Common Pleas in 
the case referred to above, the discharge 
of the plaintiff's liability to N. S. was 
only the motive for his entering into the 
transaction and not the consideration for 
it in the sense ia which that term must 
be understood inlaw. This is made clear 
by the definition of “consideration” in the 
Contract Act; for the purpose of the con- 
tract, consideration is what moves from 
the promisee, whether it be an advantage 
to the promisor or detriment suffered by 
the promisee. In this case, the conside- 
ration is of the latter kind, namely the 
promisee foregoing his claim against N. 8. 
Both the grounds relied on by the learned 
Subordinate Judge thus proving untenable, 
the only possible alternative on which the 
plaintiffs claim may be possibly sustained 
is one based on the ground of mistake, 
falling under e. 72, Contract Act. This 
aspect of the matter is algo adverted to in 
the Lahore case. But as explained in the 
Common Pleas case also, there has really 
been no mistake inthe present case and 
on the conclusion come to in the enquiry 
before the Insolvency Court that P.S., N. S. 
and S. A, were parties to a fraudulent 
transaction for the bringing into existence 
of nominal book entries and adjustments, 
it is impossible to support the plaintiff's 
claim on any theory of mistake of fact. 
The appeal must, therefore, be allowed and 
the plaintiff's suit dismissed with costs 
throughout recoverable from the plaintiff's 
estate. The memorandum of objection 
must also be dismissed. 


~ AD, Appeal allowed. 
5 2 62 Ind. Cas, 929; A I R 1922 Lah. 103; 4 Lah. L 
1. 
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ALLAHABAD HIGH COURT 

» First Civil Appeal No. 137 of 1935 

a December 24, 1936 - 
BULAIMAN, C.J. AND BENNET, J, 

- TILAK SINGH—DEFENDANT— APPELLANT 


i VETSUS - 
PRADYUMNA SINGH AND DIHERS 
—PLAINTIPES— L ESPONDENTR. 

: Civil Procedure Code (Act V of 1805), 0. XVII, 
r. 3—Applicability—Suit coming up for disposal on 
date which is date of first hearing—O. XVII, r. 2, 
sf. eppliesy- Hirst hearing and adjourned hetring—- 
Distinction. 
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Order XVII, 1. 2, Civil Procedure Code, applies to 
acase where the date on which the decree is passed is 
one to which the hearing of the suit had been ad- 
journed and a party fails to appear. It does not apply 
to a case where the suit comes up for disposal on 
the date which is the date for the first hearing There 
is a distinction between the first hearing and adjourned 
hearing. Where the date is fixed for final hearing 
and is not an adjourned hearing, O.XVUH, r. 2, is not 
applicable. 

F.C. A from the order of the Sub-Judge, 
Farrukhabad, dated March 13, 1935. 


Mr. Babu Ram Avasthi, for the Appel- 
lant. 
Mr, A. M. Gupta, for the Respondents. 


Judgment.—This isa defendant's appeal 
arising out of a suit filed by the plaintiffs 
for which May 2, 1934, had been fixed for 
the framing of issues. After the framing 
of issues, the Court fixed September 2}, 
1934, which was later changed to September 
5, 1934, for hearing. That was not an ad- 
journed hearing but the first date fixed for 
the final hearing of the case. On that date 
the defendant applied through a lawyer 
for an adjournment on the ground that he 
was not well, but did not send any medical 


certificate. The Court dismissed the 
application upon which the defendant's 
lawyer withdrew from the case on the 


ground that he had no further instructions 
to proceed. The Court heard the case in 
the absence of the defendant and decided 
it and expressly stated that the decree was 
passed ea parte against the defendant. 
Later the defendant applied for setting aside 
the ex parte decree and for the restoration 
of the case. 

The lower Court has not considered the 
application on its merits and has not gone 
into the question whether the defendant 
was prevented by any sufficient cause from 
not appearing on that date. It has dis- 
missed the application merely on the 
ground that the case falls under Expl. 2 
to O. XVII, r. 2, and that inasmuch as the 
defendant's lawyer had appeared, though 
for purposes of applying for adjournment 
only, there was an appearance on behalf 
of the defendantand the decree cannot be 
treated as an ex parte decree. It seems 
tous that the view taken by the Court 
below on this point it erroneous. 
Order XVII, r.2, applies to a case where 
the date on which the decree is passed is 
one to which the hearing of the suit had 
béen adjourned and a party fails to 
appear. Jt doesnot apply toa case where 
the suit comes up for disposal on the date 
which is the date for the first hearing. 
That there i8 a distinction betwen: the frst 


944 


hearing and an adjourned hearing is clear 
from the provisionsof O. XV and O. XVII, 
respectively. We, therefore, think that 
O. XVII, r. 2, was not applicable to this 
case and the defendant was absent and the 
trial Court decreed the case professedly 
ex parte against the defendant. The decree 
was, therefore, under O. IX, r. 6, and it was 
open to the defendant to apply to have the 
ex parte decree set aside. 

We accordingly allow this appeal and 
setting aside the order of ths Court below, 
send the case back to that Court with 
direction to disposa of the case on the 
merits. The appellant willhave his costs 
in this Court. Costs in the Court below will 
abide the result of the application. 


N. Appeal allowed. 
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LAHORE HIGH COURT 
Execution First Appeal No. 277 of 1936 
December 9, 1936 
Skgup, J. 

HARISH CHANDAR AND otarrs—dupe- 
MENT-Daptors—OsizoTors—A PPELLANTS 

versus : 
Mvsammat NANKI—DECREE-HOLDER AND 
OTHERS, J UDGMENT- DEBTORS —RESPONDENTS 
Hindu Law—Joint family—Decree against mem- 
ber—Interest not attached during his life-time~—~ 
Decree, if can be executed against surviving co~par- 
ceners after judgment-debtor's death. 


The right of a co-parcener to take by survivor- 


ship is defeated where the interest of the deceased 
co-parcener has -been attached in his life-time in 
execution of a decree against him. A mere decree 
obtained by a creditor against a member of a 
joint Hindu family not followed up by an attachment 
in the life-time of the debtor will not defeat the 
right of survivorship and the decree-holder cannot 
after the death of the judgment-debtor execute the 
decree against the surviving co-parceners inasmuch 
as the surviving co-parceners take the property 
of the deceased by survivorship and not by succes- 
sion, Chuni Lal-Hari Lal v. Bat Mani (1), 
explained and reliedon, Dwarka Das v. Krishen 
Kishore (2), followed. 


Ex. F. A. from an order of the Senior 
Sub-Judge, Ambala, dated June 6, 1936. 

Mr. Achhru Ram, for the Appellants. 

Mr. J. N. Aggarwal, for Respondent No. 1. 


dJudgment.—This appeal “has arisen 
‘from the execution of a decree for a large 
sum, obtained by Musammat Nanki against 
Murari Lal and another. Murari ‘Lal 
died shortly after the decree, before 
execution was. taken out. Musammat Nanki 
then ‘applied “for execution against Murari 
Lal's widow Musammut Raj and 
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against three sons of his brother, Harish 
Chandar, Parkash Chandar and Ishwar 
Chandar. Before the Subordinate Judge, 
objection was raised on benalf of the 
nephews that they were members of a joint 
Hindu family along with Murari Lal and 
that his interest in the co-parcenary pro- 
perty passed to them not by succession 
but by survivorship. The learned Subordi- 
nate Judge summarily overruled this 
contention saying that when it was an ad- 
mitted fact that Murari Lal had a specified 
share in the joint property and that the 
objectors were now in possession of that 
share, they were legally his representatives, 
This proposition is.erroneous. The proposi- 
tion is correctly given in Mulle’s Hindu 
Law, Sth Edn., para. 229; 

“On the death of a co-parcener, his interest in the 
co-parcenary property does not pass by succession 
to his heirs. It passes by survivorship to the othrr 
co-parceners, subject to the rule that where the 
deceased co-parcener leaves male issue, they represent 
his rights to a share on partition ” 

Paragraph. 229 also states that the right of a 
co-parcener to take by survivorship is 
defeated where the interest of the deceased 
co-parcener has been attached in his 
en in execution of a decre against 

im: 

“A mere decree obtained by a creditor, not followed 
up by aa attachment inthe lifetime of the debtor will 
not defeat the right of survivorship.” j 
in circumstances like the present. 

Mr. Achhru Ram for the appellants relies 
also on Chuni Lal Hari Lalv. Bai Mani (1). 
where the facts were similar. The plaintiff 
obtained a decree for injunction against 
two defendants who were members ofa 
joint Hindu family, with three other co- 
parceners. After the death of both defen- 
dants, the plaintiff sought to execute the 
decree against the three surviving co-par~ 
ceners. It was held that the surviving co- 
parceners were not bound by ihe decree 
because on no construction of the term 
“legal representative” could members of a 
joint Hindu family be brought within its 
definition as contained in s. 2 (11), Civil 
Procedure Code. This ruling was followed 
by a Division Bench of this Court in 
Dwarka Das v. Krishen Kishore (2), at 
p. 117*. Therefore, the order of the learned 
Subordinate Judge was- erroneous; the 
appellants are not legally the representa- 
tives-of Murari Lal. At the - request of 


~-(1) 42 B 504; 46 Ind, Gas, 745; A I R 1918 Bom, 
165; 20 Bom L R 660. tee, 

(2) 2 Lah. 114; 61 Ind. Cas. 628; A IR 1921 Lah. 
34; 73 P L R 1921; 3 Lah, L J 349, A : 
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Mr. Jagan Nath Aggarwal, who represents 
the decree-holder, 1 add that this will not 
prevent the decree holder proceeding against 
any self-acquired proper y of Murari Lal in 
whosoever’s hands if may be found, the 
appellants or anyone else. I accept ‘he 


appeal. The respondent is to pay the 
appellants’ costs. 
N. Appeal allowed. 


ee MADRAS HIGH COURT 
Civil Miscelluneous Petition No. 155 of 1936 
October 2, 1936 
K. S. Menon, J. 
KAJULURIVIRANNA AND OTHERS 
— DEFENDANTS — PETITIONERS 
versis 
TILLAPUDIVENKAYYA AND 0OTHERg— 
oe DurenDaNts-—ResPoNDENTS 
adras Proprieta states Vi J 
(II of 1894), 38 10, 11. 12, D A os parse nin 


holding office for recovery of emoluments Jurisdiction 
of Civil Court. 

Suits by persons who are actually holding a village 
service office for recovery of emoluments attached 
thereto on the ground that they are entitled to 
hold the office or to enjoy such emoluments come 
‘ within s. 13 of the Madras Proprietary Estates 
Village Service Act, 1894, and are excluded from 
the jurisdiction of Civil Courts by reason of the 
provisions of s. 21 of the said Act. Rumamurthi v, 
Narayana Gajapati Naju (1), not followed. Kesiram 
Narasimhulu v. Narasimhulu Punnordu (2), Devineni 
Pattayya v, Kandukuri Kotiah (3) and Kandappa 
Achari v. Singara Chandid 4), referred to. 


C. M. P. praying tnat in ihe circum- 
stances stated in the grounds filed there- 
with and in the affidavit filed therewith 
the High Court will be pleased to issue 
a writ of certiorari calling fort.e records 
in Summary Suit No. 5 of 19384 on the 
file of the Court of the Deputy Collector 
of Cocanada and in Summary Appeal 
No.. 22 of 1935, on the jile of the tourt 
of the District Ucllector of Bast Godaveri 
at Cocanada and to quush all proceedings 
connected with ‘hem and pass such orders 
that this Court may deem fit. 

„Mr. V. Suryanarayana, for the Peti- 
tioners. 

i P. Sumasundaram, for the Respond- 

ents. 
_ Order.—This is an application for the 
issue of a writ of certiorari to call for the 
records in S.S. No. 5 of 1934 on the file 
of the Deputy Oxlector of Gue.nada and 
in the appeal therefrom, Summary Appeal 
No. 22 of 1935 on the tile of the D.strict 
Collector, Hast Godaveri, and to quash 
the decisions tnerein. 

The- syit. was to recover possession of thë 
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lands, from defendants Nos. 7 to 18 on the 
ground that they were emoluments attached 
to the potter service in the village of 
Velangi and that the plaintiff was en- 
titled to perform that s rvice and has been 
performing it from 1932. Defendants Nos. 
7 to 18denied the trutu of the genealogy 
set up in the plaint and contended that the 
plaintiff was not entitled either to perform 
the service or to the possession of the 
lands in question, and that they h-.ve 
been in possession for a long time. The 
trial Court found that the relationship 
set up by the plaintiff was true, that the 
suit was not barred by limitation or adverse 
possession, but dismissed the suit chiefly 
on the ground thatthe relinquishment by 
defendants Nos. 1 to4 in favour of the 
plaintiff was not proved and that the 
plaintiff had not been appointed in their 
place. In appeal, that decree was reversed 
and a decree was given for the plaintiff 
as sued for. 

The contention of the learned Advocate 
for the petitioners before this Oourt is 
that the Revenue Courts had no jurisdic- 
tion to entertain this suit. The only 
question therefore for decision is whether 
tue Courts below had jurisdiction to enter- 
tain the suit. The allegations in the plaint 
make it clear that tne lands, possession 
uf which is sued for, are the emoluments 
of the potter service in the village con- 
cerned and that ihe plaintiff was suing in 
Lis capacity as the person, who was en- 
titled to that office onthe death of his 
father and after relinquishment by his 
brothers, defendants Nes. | to 4, and who 
has been regularly performing the potter 
service in that village from December 12, 
1932. Section 13 (1) of the Madras Here- 
ditary Vilage Officers Act (III of 1893) is 
as follows :— 

“Any person may sue before the Collector for 
any cf the Village Offices specified in s. 3 or for 
recovery of the emoluments of any such office, on 
the ground that he is entitled under sub-s (z) or 
(3) of s. 10 of the Madras Proprietary Estates’ 
Village Service Act, 1*91, or ander gub-s, (2) or (3) 
of s. 10 or sub-s, (2) or (3) of s. ll or s 12 of 
this Act as the case may be, to hold such office 
and enjoy such emoluments.” 

And s. 2L enacts : 

“No Civil Court shall have authority to take into 
consideration or decide any claim ty sueceed ty 
any of the offices specifiedin s. 3 or any question 
as to the rate or amount of the emolumenis of 
any such office or except as proviied in proviso 
(ii) to sub-s. (1) of s. 13, any claim to recover the 
emoluments of any such office ” 

Jt is not contended that this case comes 
within the proviso (di) to sub-s. (1) of 
s: 13: What is argued is that itis only 
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a person who is entitled to hold 
such office or to enjoy such emolu- 
menis and not a peison who is ac- 


tually holding the office who is enti'led 
to sue before the Collector. In other words 
the eccntention is that if the person who 
is actually holding the office sues for the 
emoluments of that office, he must sue in 
a Civil Court, and the only authority cited 
in support of that proposition is the case 
of Ramamurthiv. Narayana Gajapati Naju 
(1) In that case, no doubt Waller, J. 
observed (p. 317*): 

“I am unable to see how the language of the 
s. (13) can apply to a suit by an actual holder of 
an office tv recover the emoluments thereof, Such 
a persen comes into Court as the holder of the 


office and not as a person claiming to be entitled 
to hold it: 

And the learned Judge proceeded to 
support it by the language of the second 
proviso to sub-s. (1) of s. 13. But it has 
to be observed that that suit was not one 
to recover the emoluments of an ofice. 
The learned Judge himself begins that 
portion of the judgment by saying: 

“The suit is nob one to recover the emoluments 
of an office, but to eject persons who are alleged 
to have trespassed on some inam land which forms 
part of the emoluments of the office.” 

Tne observations are therefore, more or 
less obiter. Again the statement. 

“Apart from that, I find great difficulty in 
following the decisions which have laid down that 
5. 21 of the Act takes suits by holders of offices for 
-Tecovery of their emoluments out of the jurisdic- 
tion of the Ordinary Courts.” 


That shows that the decision therein runs 
counter to the trend of the earlier decisions 
of this Ccuit. Pandalai, J. who was the 
other member of the Bench simply observed: 


“I argee with my learned brother that the suit 
is uot barred by ss. 13 or 21 thereof.” 


The earlier decisions of this Court are 
clearly in favcur of the view that suits 
by persons who are actually holding an 
office, for the recovery of emoluments 
attached thereto on the ground that they 
are entitled to hold the office or to enjoy 
such emoluments come within s. 13 and 
are excluded fromthe jurisdiction of Civil 
Courts ty reason of the provisions of s. 2). 
In Kesiram Narasimhulu v. Narasimhulu 
Pannaidu (2), that view was upheld by 
three learned Judges of this Court. In that 
case, the suit was by a person, who was 
actually a karnam at the time, for the 
recovery of the land which was inam attach- 
ed to the office, and Miller, J. observed : 


(1) 56 M 366; 141 Ind. Cas 307; 36 L, W. 847: Ind. 
Rul. (1933) Mad. 106; A IR 1933 Mad. 279; 64M LJ 
361. 

(2) 30M. 126. 
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“He can, therefore, only succeed by showing (1) 
that he is the karnam of the village entitled to 
as such to enjoy the emoluments, and (ii) that 
the land for which he sues is the emolument of 
his office. These must be the grounds of his suit 
and these are the grounds of suit which gave him 
his right of action before the Collector under 
s. 13(1)” 

In the case of Devineni Pattayya v. 
Kandukuri Kotiah (3). the allegation was 
that the plaintiff and bis ancestors had 
been enjoying, as of right, the carpenter 
and blacksmith inam and had been ren- 
dering service in connection therewith and 
that when the plaintiff demanded defend- 


ants Nos. l to 4 and 7 to 9 ww de- 
liver over possession of the land they 
ignored his right and intimated to him 


that defendants Nos. 7 tó 13 had an inde- 
pendent right to the property. Lt was 
held by a Division Bench of this Court 
(Spencer and Philipps, JJ.) that the case 
was one excluded from the jurisdiction of 
the Civil Court bys. 21. Their Lordships 
observed; 

“We are of opinion that in all cases where it is 
necessary for the plaintiff to allege .for the main- 
tenance of his suit, that the land in suit is an 
emolument of a service inam, the jurisdiction will 
remain with the Collector under s, 13 of the Act. 
This is a principle laid down in the Full Bench 


Division in Kestram Narasimhulu v. Narasimhulu 
Patnaidu (2).” 


Again, in the case of Kandappa Achari 
v. Singarachart (4), another Division 
Bench of this Court held, 

“Therefore all suits for the emoluments of an 
office on the ground that the plaintiff is holding 
the office must primarily be brought in the Revenue 
Cout. The Civil Court has jurisdiction only in 
one case, viz., where one of the issues is whether 
the emoluments are land or an assignment of 
revenue, and even that issue has to be decided 
first by the Revenue Court, and only when the 
relief which the Revenue Cours can grant is ex- 
hausted.,,........ can he sue in the Civil Court, for 
the recovery of the land.” 


In the last case, it was distinctly stated 
that even though the plaintiff was holding 
an office, the cuit for the recovery of the 
emoluments has to be brought in the 
Revenue Court. It may also be observed 
that there is nothing in s. ið (1) itself 
which compels one to hold that suits by 
persons actually holding the otfice referred 
to thereia for recovering the emoluments 
of that office do not come within the 
wording of that section. Having regard to 
the uniform course of decisions 1n this Court 
it must be held that the lower Oourts 
had jurisdiction to deal with this suit. 


(3)5 L W151; 37 Ind. Cas, 918; (1917) M W N7. 
4 (4) 25 L W 299; 99 Ind. Oas, 972; AIR 1927 Mad, 
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No case is, therefore, made out for the 
issue of a writ of certiorari. 
The petition is, therefore, dismissed with 
costs. 
Advocate’s fee Rs. 75. 
Petition dismissed. 


ALLAHABAD HIGH COURT. 
Criminal Appeal No. 980 of 1936 
January 7, 1937 
Ganea Nata, J. 

ARJUN ARORA—AppELLANT 
versus 


EMPEROR - Opposite PARTY 

Penal Code(Act XLV of 1860), s. 124-A—Hesen- 
tials of offence under—Intention—Speech urging 
strike directed against millowners and not Govern- 
ment—Held, speech did not contravene s. 124-A— 
Suggesting change in formof Gorernment-- Whether 
necessarily brings present Government into hatred 
or contempt. 

The essence of the crime of sedition consists in 
the intention with which the language is 
used. But this intention must be judged primari- 
ly by the language itself. Hatred, contempt or dis- 
affection towards the Government is usually created 
by words or writings imputing tothe Government 
base, dishonorable, corrupt or malicious motives in 
the discharge of ite duties, or by writings or words 
unjustly accusing the Government of hostility or 
indifference to the welfare of the people or by abus- 
ing the Government or its officials. i 

Where a speech was made ata meeting to pass a 
resolution of sympathy with a strike which was 
directed against the millowners and not against the 
Government and no act was suggested in the whole 
speech to be done against the Government or 
against any of its officials : 

Held, that the speech did not come within the four 
corners of s 124-4, Penal Oode. 

There isa sharp distinction between the Govern- 
ment andthe form of the Government, Tu fight 
against a principle or doctrine is not the same 
thing as to fight against a Government established 
by law. To suggest a change in the formof Gov- 
ernment isnot tantamount to causing disaffection 
towards theGovernment established by law. To 
suggest some other form of Government is not neces- 
sarily to bring the present Government into hatred 
or contempt. Kamal Krishna Stirear v, mperor (1), 
referred to. ` 

Cr. App. from an order of the Additional 
District Magisirate, Cawnpnre, dated 
November 24, 1938. : 


Mr. K.D. Malaviya, for the Appellant. 
The Government Pleader, for the Crown. 


Judgment.—This isan appeal by Arjun 
Arora against his conviction and sentence 
under s. 124-A, Penal Code, The charge 
against him was that by two speeches 
made by nim atthe same meeting on the 
evening of September 13, 1936, in the 
Tilak Hall, Oawnpore, he brought or attempt- 
ed to bring into hatred and contempt and 
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excited or attempted to excite disaffection 


towurds the Government established by 
law in British India. He has been sen~ 
tenced to six months’ rigorous im- 
prisonment. 


The essence of the crime of sedition 
consists in the intention with which the 
language is used. But this intention must 
be judged primarily by the language 
itself. It is, therefore, necessary Lo ascer- 
tain what was the intention of the 
appellant when he made the two speeches. 
The workers of Atherton West Mills had 
gone on strike. A meeting was held in 
the Tilak Hall on September 13, 1936, to 
pass a resolution of sympathy with the 
strike, The appellant moved an amendment 
to the resolution. The resolution which was 
to be passed was: 


“This meeting of the citizens of Cawnpore, ex- 
presses its heartfelt sympathy with tho strikers of 


‘the Atherton West Mills and urges upon the mill- 


owners to accept the reasonable demands of the 
Wa and remove their troubles us soon as pos- 
sible.” 

The amendment moved by the appeilant 
was tochange the words ‘reasonable de- 


` mandes’ into the words ‘demands formulated 


He also want- 
the 


by the Strike Committee.’ 
ed to add the following words to 
resolution : 

“ And in order to make the strike of the labourers 
a grand success, this meeting appeals to the workers 
of the other mills to observe at oncea general strike 
in Cawnpore.” 


The whole of the speech is directed to- 
wards these two amendments. In the first 
portion of the speech the appellant, refer- 
red to the grievances and hardships of the 
workers. He then referred to the fighs 
that was put up by the labourers for the 
removal of their grievances and hardships 
in different parts of the country and 
the action or part taken by the Con- 
gressmen. The speech ended with the 
words: 

“We know that the brave men of the Congress 
who are desirous of taking part in the fight for 
freedom, cannot be prepared to support the slogan 
of general strike, and perhaps this is why they have 
closed their meeting. But you should try for gene- 
tal strike after going from this place. I hope you 
will not keep quiet after going from here, bat will 
picket on all sides of the Atherton West Mill, and 
tight vigorously, and shall betrying to spread the 
strike to the other mills, There is no question of 
passing the resolution, The workers have been prac- 
tically acting on this slogan. I hope you will hold 
meetings atthe gates uf 2-4 Mills to-morrow also and 
I trust, to-morrow, this strike will not remain confine 
ed to one Mill.” 

The speech does not offend against the 
provisions of s. 124-A, Penal Code. There 
is 10 reference in the speech to His Majesty 
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or the Government established by law in 
British India. No attempt wus made by 
che appellant to bring into hatred orcon- 
tempt or to excite disaffection towards His 
Majesty or the Government established by 
law in Uritiso India. The strike was 
directed sgainst the millowners and not 
against the Government as the Govern- 
ment had no connection with the mills. 
Hatred, contempt or disaffection towards 
the Government is usually created by 
words or writings imputing to the Govern- 
ment base, dishonourable, corrupt or 
malicious motives in the discharge of its 
duties, or by writings or words un justly 
accusing the Government of hostility or 
indifference tothe welfare of the people 
or by abusing the Government or its offi- 
cials. Nothing of the kind has been done 
in the whole of the speech. No act was 
suggesied inthe whole of the speech to be 
done against the Government or any of its 
officials It is, therefore, difficult to 
understand how the speech can come 
under the fuur corners of s. 124-A, Penal 
Code. 

Objection has been taken by the pra- 
secution to some of the sentences uttered 
by the appellant. At some 
stated that the workers were fighting for 
labour Government, for the Government of 
the Workers, for political power and against 
Imperialism. The words ‘labour Govern- 
ment’ and ‘Government of Workers’ read 
with the words ‘political powers’ show or 
are capable of showing that the object of 
the appellant was to have the represen- 
tatives of the labour class in the Govern- 
ment by sending them to Council and 
thereby to obtain political power. He had 
Councils in his mind as he referred to them 
when he said: 

“Bhulabhai, the leader of the Capitalists, says 


that he will gain freedom for the country by entering 
the Councils,” 


The word ‘Imperialism’ is avery wide 
term and it means ‘dostrine or princi- 
ple’ and does not necessarily mean the 
‘Government.’ Jt is significant that the 
word used was ‘Imperialism’ and not ‘Im- 
perial Government.’ There is a sharp 
distinction between the Government and 
the form of the Government. To fight 
against a principle or doctrine is not the 
same thing asto fightagainst a Govern- 
ment established by law. To suggest a 
change in the form of Government is not 
tantamount to causing disaffection towards 
the Government established by law. To 
suggest some other form of Government is 
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not necessarily to bring the present 
Government into hatred or contempt. In 
Kamal Krishna Sircar v. Emperor (1), at 
p. : 37*, it was observed : 

“In fact all that the speech amounted to was a 
recommendation of the Bolshevik form of Govern- 
ment as preferable to whatis generally called the 
‘capitalistic’ form. of Government, 7.e., the present 
form of Government, and all that the speaker did 
was to encourage the young men, whom he was 
addressing, to join the Bengal Youth League and to 
carry on a propaganda for the purpose of inducing 
as large a numser of peuple in India as possible to 
become supporters of the idea of communism as 
represented by the present Bolehevik system in 
Russia 

It is really absurd to say that speeches of this 
kind amount to sedition. If such were the case 
then every argument against the present form ok 
Government and in favour of some other form of 
Government might be alleged to lead to hatred os 
the Government, and it might be suggested that 
such ideas brought the Government into contempt 
To suggest some other form of Government is now 
necessarily to bring the present Government intc 
hatred or contempt.” f 

The speech isa long way from coming 
within the provisions of s. 124-A, Penal Code 
Ib is, therefore, ordered that the appexl be 
allowed, the conviction and sentence be 
set aside and the applicant be releasec 
forthwith unless his detentionis required™ 
in connection with any other matter i 
accordance with law. 

Ne Appeal allowed, 

QJ) AI R 1935 Cal. 636; 158 Iad. Cas. 201; (1935 
Or, Cas, 1043; 36 Cr. L J 1370; 39 © W WN 1245; 6: 
O L J116; 9 R C177. 

*Pageof A, I. R. 1935 Oal,—[ [sd] 
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LAHORE HIGH COURT 
First Civil Appeal No. 1224 of 1933 
November 5, 1935 
Tex OHAND AND DALIP SINGH, JJ. 
GURANDITTA AND OTHERS—DHPENDANTS- 
APPELLANTS 
versus 

Musammat JIWANT AND OTHERS— 
RESPONDENTS 

Hindu Law—Succession—Step-sister's son, whethe 
an heir. 

Hindu Law recognizes no difference between the fu 
blood and the half blood so far as either sapindas e 
bandhus ure concerned, except ina competition inti 
se. Therefore, in Hindu Law a step-sister's son is a 
beir. Asumia v. Rajumia (5), Ram Chandra : 
Vinayak (9), Jotindra Nath Roy v Nagendra Nat 
Roy (10) and Bhola Nath Roy v. Rakhal Das Mukerj. 
(13), referred to. . 

F. C. A, from the decree of the Senic 
Sub-Judge, Sialkot, dated April 18, 1933. 

Messrs. R. L. Anand I and Krisha 
Singh, for the Appellants. 

Messrs. M. C. Mahajan and Shama 
Chand, for the Respondents (Plaintiffs). 
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Dalip Singh, J.—Plaintiffs in this case 
alleged themse.ves to be hilf-sister and 
half-sister’s sons of the last male holder, 
one Puran COnand, a deceased Hindu, 
governed by the Mitakshara Law. Plaint- 
its Nos.4 and 5 are financing the suit on 
behalf of plaintiffs Nos. 1 to 3 on an agree- 
ment that in case of success they shall 
take two-thirds of the property. The de- 
fendants are Guranditta and his wife who 
claim as donee and devisee respectively 
from Musammat Malan, mother of Puran 
Chand, deceased. The other defendants 
are alienees from Musammat Malan or 
Guranditta, or both. Tne plaintiffs al- 
leged that these alienations by Musam- 
mat Malan and alienations by Guranditta 
subsequently were all void as against 
their rights, plaintiffs Nos. 1 to 3 being 
heirs under the Hindu Law and also by 
virtue of Act II of 1929. They contended 
that Musammat Malan being the mother 
of the last male holder had only a limited 
estate in the property which she got as 
such mother and that she had no neces- 
sity to make these alienations and that no 
consideration had passed for them. 

The defendants took various pleas which 
do not now concera us. A very large 
number of issues, printed at pp. 45-47 of 
the printed paper book, were framed. The 
trial Court held that plaintiffs Nos. 1 to 3 
were heirs of Puran Chand, both under 
the Hindu Law and under Act IL of 1929, 
that Musammat Malan had enough income 
to support herself and there was no ne- 
cessity for any of the alienations challeng- 
ed by tae plaintifis, except one alienation 
whicn formed the subject of Issue No. 19 
in which the Court held that there was ne- 
cessity for the alienation to the extent of 
Rs. 1,200. Tne Court also held that Musam- 
mat Malan had only a limited estate and 
that the plaintiffs were entitled to contro! 
her alienations. Quaa certain small por- 
tion of the property, 1 kanal and 14 marlas, 
it held that it was not proved that this 
portion of land had ever belonged to 
Puran Chand. According to the plaintiffs 
this property had been acquired by Musam- 
mat Malan out of the income of tne estate 
of Puran Chand and hid been merged with 
that estate. Tne Court heid that toere was 
no merger of any kind proved. Qua this 
portion therefore the pldintiffs’ suit was 
dismissed, but the plaintiffs’ suit was de- 
creed as prayed with respect to all the 
other property with the exception of the 
mortgage already mentioned in favour of 
Buta Mal which was held good for Rs, 1,200. 


GURANDITYA Vv. JIWANI 


(LAH) 919 
Defendants Guranditta, Musammai Jamna 
Devi, his wife, certain mortgagees from 
Musammat Malan, tne sons of Buta Mal, 
already meatioaed, and one Amir Uhand 
and one Duni Chand, morlgagees from 
Musammat Man, have cume in appeal 
The plaintiffs have also tiled cross objec- 
tions qua the Rs. 1,200 allowed to Buta 
Mal Khatri. Lengthy argumenis have been 
addressed to us in the appeal, but the 
case resolves itself now into a very short 
point. Musammat Jiwani, plaintiff No. |, 
the half-sister, herself is dead and plaint- 
ifs No. 2 and 3, ber sons, are her legal 
representatives and heirs. | 
The first contention of the learned toun- 
sel for the appellants has been tne ques- 
tion of fact, namely that Musammat Jiwani 
is not proved to be the half-sister of 
Puran Chand. On this point there is a 
certain amount of oral evidence led by the 
plaintiffs. I see no reason not to accept 
the statements of two ladies, Musammat J ai 
Kaur and Musammat Jawala Devi, who 
were examined on commission. They are 
related to the parties and ought to know 
the facts. Both of them stated tnat Musam- 
mat Jiwani was the half-sister of Puran 
Ohand. The story, according to them, is 
that Bhagwan Das, father of Puran Chand 
first married a woman called Atma Devi 
by whom ke had a daughter Musammat 
Jiwani. Subsequently, on the deata of Atma 
Devi, he married Musammat Malan by 
whom he had a son Puran Ohand. This 
story of theirs is supported by the circum- 
stances and facts which are either admitted 
or proved on the record. It appears that 
at one time Puran Ohund brought a suit 
against one Musammat Narain Devi, who 
was his father’s sister, for alienating cer- 
tain land. In that case Musammat Narain 
Devi took up the defence that she had 
incurred debts on the marriage of the 
plaintiff's (Purana Chand’s) half-sister M usam- 
mat Jiwani, ‘The reply of Paran Uhand 
was not tnat Musammat Jiwani was nob 
his sister at all. On the contrary his re- 
ply was that his mother Musammat Malan 
had performed the marriage of Musammat 
Jiwani end that Musammat Narain Devi 
therefore had not insurred any expenses 
at all, Tais suit vas in 1887 and the sig- 
niücance of the implied admission 1s ob- 
vious. The defendants’ story, as stated 
by their counsel ia the present suit, is that 
Musammat Atma Devi was a dharel woman 
who was bought by Bhagwan as from one 
Pohu and who was kept for a time by 
Bhagwan Das. Musammat Jiwani, accord- 
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ing to this story, was a pichhlag daughter 
of Musammat Atma Devi. In contradiction 
of the case, as stated by the Counsel, the 
defendant Guranditta himself stated that 
Bhagwan Das was married to Atma Devi 
but that Musammat Jiwani-was a pichhlag 
daughter of Musammat Aima Devi. 

I would examine this story later, but 
for ihe present, the fact that no such de- 
fence was relied on by Puran Chand in 
the 1887 suit is not without significance. 
In 1914 a suit was brought by Musammat 
Jiwani to contest the gift made by Musam- 
mat Malan to a temple. In that case it 
was distinctly urged by Musammat Malan 
that Musawmat Jiwani being only a pichh- 
lag daughter of Musammat Alma Devi had 
no right to contest or contro] any alienation 
made by herself. The matter was put in 
issue and was decided in favour of Musam- 
mat Jiwani by the trial Court and the 
decision was upheld in appeal before the 
learned District Judge. That case is not 
res judicata, because the Munsif who tried 
that case was not competent to try the 
present suit, Nonetheless it remains a 
strong piece of evidence, in my opinion, 
against the present defendants. There 
was also the fact that Musammat Malan 
applied for the guardianship of Musammat 
Jiwani in 1883 as against Bhagwan Das's 
sister Musammat Narain Devi. The record 
of this case has been destroyed, but here 
again the fact that Musammat Malan want- 
ed to be guardian of Musammat Jiwani 
is not without significance. She could 
hardly suppose that she had any legal 
right to be the guardian of Musammat 
Jiwani if Musammat Jiwani wasthe pichhlag 
daughter of Musammat Atma Devi. 

The defendants’ case and their Counsel 
case in the present litigation are, as stated 
above, at variance with each other, and 
it seems to me that the variation is to be 
accounted for by the fact that the Counsel 
realized in the first place that the original 
defence in the suit brought by Musammat 
Jiwanj against Musammat Malan kad been 
that Masammat Atma Devi was only a 
‘dharel woman. Secondly, the Counsel res- 
lized that it was not at all likely that a 
high-caste Hindu like Bhagwan Das couid 
in those early days, 1870 or thereabout, 
have married a widow and a widow with 
a pichhlag daughter, hence the variation 
introduced between the case as stated by 
Guranditta himself and the case as stated 
by his Counsel. I have already shown that 
both these cases are improbable and un- 
likely in view of the circumstances and I 
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would certainly prefer the oral evidence 
of the plaintiff, supported as it is by the 
circumstances of the case and the finding 
of the trial Court. J would, therefore, 
have no hesitation in rejecting the conten- 
tion of learned Counsel for the appellants. 
The only other point thal avises for de- 
cision in this appeal is whether the step- 
sister’s son jis an heir under Hindu Law. 
If this is decided in favour of the plaint- 
iffs it is conceded by the learned Counsel 
for the appellants that his appeal must 
fail. It would then be unnecessary to go 
into the other points raised in the appeal, 
namely, as to whether the word “sister” 
in Act If of 1929 includes “half sister” 
and whether the words “sister's son" in- 
clude “half sister's son.” . This last point, 
viz., ‘if sister includes half-sister” has been 
the subject of a Full Bench decision in 
the Allahabad High Conrt reported in 
Ram Adhar v. Sudesra (1) and that case 
has been followed in Kabootra v. Ram- 
padarath, 155 Ind. Cas. 94 (2) in Oudh. I 
would, however, as at present advised, 
prefer to express no opinion on this point. 


On the question as to whether a sister's 
goa is an heir, the learned Counsel was only 
able to point to Thakurain Saheba v. 
Mohan Lal (3) and Gulab Koer v. Rao 
Karun (4) at p. 196*. The first case, Thaku- 
rain Saheba v. Mohan Lal (3) was consi- 
dered in Asumia v. Rajumia (5) a Full 
Bench decision of the Calcutta High Court 
and has since been considered in Raghu- 
nath Kuari v. Munnan Misr (6) and ina 
ruling of the Chief Court in Bhag Mal v. 
Bhagwan Das (7). The matter ig discussed 
by Mayne in his Hindu Law at pp. 842 to 
845 (Edn. 9). It is also mentioned by 
Mulla in his Principles of Hindu Law in 
s. 43, p. 40, 13 (a). It is sufficient to say 
that in view of these authorities and the 
recognition afforded to the leading case on 
the ‘subject, Asumia y. Rajumia (5) by 
their Lordships of the Privy Council in 
Babu Lal v. Nankuram (8), Ram Chandra 


(1) 55 A 725; 145 Ind, Cas, a A I R1933 All, 491; 
(1933) A L J 680; 6 RAIL? ¢ 

(2) 155 Ind. Cas, 94; AIR 1985 Oudh 332; 1935 O W 
N 545; 1935 OL R 256; 7RO 

(3) ll MIA 366;7WRP OD. "2 Sar 289 (PO). 

(4)14M1IA176; 2 Suther 4174; 10 BLRl;2 Sar, 
199 (PO 

(5)10 WR76;1B LRA 034(F B). 

(6) 20 A 191; A W N 1898, 13. 

(7) 11 PR 1918; 41 Ind, as. 636; AIR 1918 Lah. 
326; 125 P W R 1917. 

(8) 22 © 339. 
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v. Vinayak (9) and Jotindranath Roy v. 
Nagendranath Roy (10) as well as in 
Muthuswami Mudaliar v. Muthukumara- 
swami Mudaliar (11), it is beyond dispute 
now that a sister's son is an heir under the 
Hindu Law. 

The only question that remains is, there- 
fore, whether a half-sister’s son is similarly 
an heir. Jt wasso held in Subba Rayav. 
Kyalasa (i2) their Lordships there pointing 
out that he too was a sapinda in the sense 
of offering a cake to the father of the pro- 
positus. In Bhola Nath Roy v. Rakhal 
Dass Mukerjee (13) under the Dayabhaga 
step-sister’s son was recognized as inherit- 
ing witha full sister's son. In Jotindra 
Nath Roy v. Nagendra Nath Roy (10) 
their Lordships of the Privy Council re- 
marked, approving of this case, that: 

“So far as their Lordships can see, there is no 
reason why a different rule should be thought to 
prevail in the Benares School.” 

That being so, it seems to me that the 
matter is again concluded both by autho- 
rity, and on the general principle of Hindu 
Law which recognizes no difference be- 
tween the full blood and the half-blood 
so far as either sapindas or bandhus are 
concerned, except in a competition inter 
se. I would, therefore, hold that in Hindu 
Law a step-sister’s son is an heir. The 
defendants are admittedly remoter heirs. 
It was conceded by the learned Counsel 
for the appellants that Musammat Malan 
had only a limited estate. ‘It follows, there- 
fore, that plaintiffs Nos. 2 and 3 are entitl- 
ed to control the alienation made by her. 
There was no argument addressed on the 
finding of the trial Court that Musammat 
Malan had no necessity to make these 
alienations. The learned Counsel for the 
appellants barely contended that Issue 
No. 13 also arose in the appeal. This 
Issue concerns the rights of plaintiffs 
Nos. 4 and 5 to bring a suit. The trial 
Court had held that it was nut open to 
the - defendants to raise this objection 
which could only be raised by plaintiffs 
No. 1 to 3. The agreement between plaint- 
ifs Nos. 1 to 3 and plaintiffs Nos. 4 and 5 

(9) 42 C 384; 25 Ind. Cas. 290; A I R 1914 P01; 41 
I A 290;18 O W N 1154; 27 M LJ 333; 1 L W 831; 
I0NLR112:16 M L T 447; (1914) M WN 835; 16 
Bom. L R 863; 12 A L J 1281; 20 CL J 573 (P 0). 

(10) 59 C 576; 135 Ind. Cas. 637; AI R 1931 P O 268; 
RO WN 1011; 350 WN 1153; (1931) M W N 978; 34 


L W 465; 61 M L J 442; 33 Bom. L R 1!11;(1931) A 
LJ 1009; 58 I A 372; Ind. Rul. (1932) P 029 


(PO), 
(11) 19 M405; 23 I A 83; 7 Sar. 45;6MLJ113 
PO). 
f (12) 15 M 300; 2 M L J 89. 

(13) L1 069. : 
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was made after the death of Musammat 
Malan when the succession had opened 
out. If, therefore, plaintiffs Nos. 2 and 3 
were heirs of Musammat Malan, as held 
above, they had a right to dispose of the 
property in any way they chose and the 
defendants who are remoter heira cannot 
possibly contest or object to their dealing 
with the property. There is, therefore, no 
force in this objection. The result is 
that the appeal fails and is dismissed with 
costs. 

As regards the cross-objection by the 
plaintiffs, they concern only Rs. 1,200 
found to be a valid necessity in the mort- 
gage in favour of Buta Mal Khatri, father 
of defendants Nos. 9 to 12, for Rs. 1,200. 
The trial Court found that so far as this 
item was concerned, it was duly paid to 
Milkhi Ram, plaintiff No. 4, in discharge of 
a bond due to Milkhi Ram executed a year 
and a half previously. This sum had 
been borrowed according to the bond 
from Milkhi Ram forthe payment of land 
revenue. The reasoning of the trial Court 
appears to be that as Milkhi Ram is him- 
self a plaintiff, the bona fides of the tran- 
saction are proved, the debt undoubtedly 
existed and had been originally incurred 
for a valid necessity, namely, the payment 
of land revenue, and that, therefore, Buta 
Mal, a third party, who had discharged 
this debt, could plead that this item, at 
any rate, was for valid necessity. The 
Teasoning appears to me to be correct and 
the learned Counsel for the respondents 
has not heen able to show that it is in- 
correct. I would, therefore, dismiss the 
cross-objections with costs. 

Tek Chand, J.—I agree. 

D. Appeal and eross-objections 

dismissed. 


ALLAHAS8AD HIGH COURT 
Criminal Reference No. 765 of 19333} 
December 9, 1936 


ALLSOP, d. 
JOTI PRASAD —APPLICANT 
VETSUS 
EMPEROR —Opposita Party 
U. P. Municipatities Act (II of 1916), ss. 185, 178 
—Making of doorways in house opening on common 
courtyard—Conviction under s. 185—Leyality. 
Whether the opening of a doorway upoua com- 
mon courtyard isor is not a material alteration 
within the meaning of s. 178, U. P. Municipalities Act, 
is a question offact. But there is no reason for 
thinking that the opening of these doors is a matter 
with which the Municipal Board is really concern- 
ed. It is not part ofthe duty of a Municipality to 
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decide private disputes between citizens, Oon- 
sequently where a person is convicted under s. 185 
of the U., P. Municipalities Act, for making two door 
ways in his house opening upon a common court- 
yard, the conviction cannot be sustained. 


Or. Ref. made by the Sessions Judge, 
Saharanpur, dateCSeptember 12, 1936. 

Messrs. A. M. Gupta aud Jagnandan Lal, 
for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

Order.— This is a reference by the 
learned Sessions Judge of Saharanpur that 
a fine of Rs. 4 inflicted upon Jyoti Prasad 
by a Bench of Honorary Magistrates under 
s. 1¢5, Municipal Act, should be set aside. 
Joti Prasad is alleged to have made two 
doorways in his house opening upon a court- 
yard which was common to him and Munni 
Lal. The learned Judge has suggested 
that the opening of a doorw y is not a 
material alteration within the meaning of 
s. 178, Municipalities Act. I think whether 
it is or is not, isa question of fact because 
the opening of a very lurge doorway or 
something of that kind might prejudicially 
affect the support or safety of a building, 
but inthe present case I agree with him 
that there is no reason for thinking that 
the opening of these doors was a matter 
with which the Municipal Board, was really 
concerned. From the judgment of the 
Honorary Magistrates it appears that they 
were affected by the fact or allegation 
that these doorways invaded the privacy 
of Muni Lal. It is not part of the duty 
of a Municipality to decide private dis- 
putes between citizens. In the circum- 
stances of the present case I accept tne 
reference and set aside the conviction and 
sentence. Ifthe fine or any part of it has 
been paid, the money shall be refunded. 


D. Conviction set aside. 


LAHORE HIGH COURT 
First Civil Appeal No. 1737 of 1930 
October 31, 1935 
‘Tax Cuanp AND DALIP Sines, JJ. 
BAGHEL SINGH AND cragss— 
DEFENDANTS -APPELLANTS 
versus 
Musammat DHAN KAUR AND OTHERS ~ 
PLAINTIFFS AND ANUTHER—DgFeNpANT 
—RESPON VENTS 
Custom (Punjab, —Alienation — Sodhi Khatris of 


Lyallpur District—Whether governed by customary 
law or Hindu Law - 
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Held, that Sodhi Khatris of the tribe in question in 
Lyallpur District were nob governed in matters of 
alienation by the principles of Punjab Customary Law 
but by Hindu | aw 

[Case-law discussed.] 

F.O. A. fiom the decree of the Senior 
Sub-Judge. Lyallpur, dated May 27, 1930, 

Messrs. J. N. Aggarwaland S. L. Puri, 
for the Appellants 

Messrs. Jhanda Singh and A. N. Chona, 
for the Respondents. 

Dalip Singh, J.—Plaintiffs in this case 
sued fora declaratory decree to the effect 
that three mortgage-deads executed by 
defendant No. 1, Harbans Singh, in favour 
of defendants Nos. 2 to 4 and the father of 
defendants Nos.5to9 were void and un~ 
enforceable against tLe plaintiffs for various 
reasona, allof which do not now concern Us. 
The pedigree tabie of the plaintiffs is 
printed at page 2of the paper book and is 
given below: 

INDER SIN GA a ae DHAN KAUR 


1 
Raja Singh Raghubans Harbans 





| 
Gurbachan 


l Singh Singh Singh, died 
| | (Defendant sonless 
Pritam Singh No.1) =AMusammai 
f uninor Plaint- Amar Kaur. 
iff No. 4) widow 














eae Gur- Musammat Pritam 

bachan Kaur Kaur ‘Plaintif 

(Plaintif No 2) No 3) 

It was not contested before us tbat 
Pri am Singh, minor, plaintiff No. 4, is the 
only one of the plainutfs who might possibly 
be entitled to mainiain this suit. The 
alienations are by Harbans Singh and are 
as follows: (1) A mortgage-deed dated 
July 9, 1924, for Rs. 7,500, printed at 
page 127 of the paper book, by Harbans 
Singh in favour of defendants Nos. 2 to 4 
and Lachhman Singh, father of defendants 
Nes. 5 to 9. (2) A mortgage-deed between 
the same parties for Rs. 16,800 dated 
June 18, 1926, Ex. D-11, printed at page 131. 
(3) A mortgage-deed dated June 9, 1928, for 
Re. 23,100, Exhibit D-12, printed at page 156, 
by Harbans Singh in favour of defendants 
Nos. 3 and 4. 

It, is adu.itted that mortgages Nos. 1 and 2 
have merged in mortgage No 3 and the 
only real contesting defendants are 
defendanis Nos. 3 and 4 and the father 
oi defendants Nos. 5to9 The issues are 
given a page 13. The only issues which 
now concern us are: (l) Whether the 
plaintiff No. 4 is entitled by custom to 
contest the alienation made by his uncle 
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Harbans Singh; and (2) if so, whether the 
alienations are for consideration and neces- 
sity. 

The other issues were decided in favour 
of the defendants and they have not been 
agitated before us in appeal The trial 
Court held that it was proved that the 
parties who are Sodhi Khatris, actually 
residing in a village in Lyallpur District, 
but who allege that thev came originally 
from village Malla in Ludhiana District, are 
governed by custom and not by Hindu Law 
and that, therefore, the plaintiff was entitled 
to question the alienation. On the question 
of consideration and necessity he held that 
except for 2 small sum, neither considera- 
tion nor necessity was proved for the transac- 
tions. 

The first question agitated before us in 
appeal by the defendant-mortgagees is the 
question whether the plaintiff has succeeded 
in proving that the tribe is governed by 
custom at all. It was conceded before us 
by the learned Counsel for the respondents 
that the initial onus lies on the plaintiff as 
the parties are Khatris, who are high caste 
Hindus. and, therefore, presumably would 
follow their personal law, unless proved to 
the contrary. The riwaj-i-am does not help 
usin the case because Sodhis form so in- 
significant a pertion of the population of 
Ludhiana District that, it appears, they 
were not questioned in that District at all. 
The plaintiff, however, urges and has 
sought to prove by oral evidence that he 
is connected with Sodhi Khatris who 
reside in Verozepore District, and that his 
ancestors originally came from a village 
called Guru-ka-Kotha in that District and 
settled, or acquired land, in Malla in 
Ludhiana. His claim, therefore, is that the 
Sodhis of Ferozepore District are governed 
by custom and that his family which came 
from Ferozepore District must be presumed 
to have brought their custom along with 
them. The plaintiff has also snught to 
prove from the pedigree table his descent 
from Guru Ram Das, one of the ten Sikh 
Gurus, and incidentally to prove his con- 
nection with the family known as the Guru 
Har Sahai family, among whom there was a 
ease reported as Sodhi Kartar Singh v. 
Sher Singh (1). I may say at once thatthe 
attempt of the plaintiff to prove any connec- 
tion wilh this family is not established in 
my opinion. The only witness on the point 
is one Nanak who claims to he the mirasi 
of the family. He no doubt has produced 
a pedigree table which, he alleges, was 

(1) 50 P R 1895. Sey ae Ran 
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prepared by himself with the assistance of 
his father and certain bahis which he has 
not produced in Court. Now, while it is 
well known that the mirasis do recite these 
pedigree tables, and if the family were 
connected with Guru Ram Das, such a 
connection would be valued and known; it 
is also known that the mirasi's evidence 
(oral) can be very easily secured, and that 
unsupported by any documents it must be 
scrutinised with the greatest care. In this 
particular case the witness admitted 
that there were bahisor books from which 
he had prepared the alleged pedigree 
table, but he did not produce the said bahis. 
In other words, the best available 
evidence was not produced in the case 
and the solitary statement of the 
witness unsupported hy any other material 
cannot. in mv opinion, be held toestab- 
lish the pedigree table claimed by the 
plaintiff. 

On the other hand. however, I consider 
that having regard to al the circum- 
stances, though the oral evidence by itself 
might not be very convincing, the plaint- 
iff mav be said to have succeeded in 
establishing that his family came ori- 
ginally from Ferozepore District. Malla 
isa village no doubt situate in Ludhiana 
District, but it je within three or four 
miles of the Ferozepore border. The 
boundaries of a District are more or less 
arbitrary things created for purposes of 
administrative convenience. There is no 
rebuttal of the evidence of the plaintiff 
that his family came from Gurn-ka Kotha 
in Ferozepore District to the village 
Malla. On the other hand I do not con« 
sider that the plaintiff has succeeded in 
proving which of his family were the first 
to acquire Jand in Malla, other than his 
grandfather Indar Singh. Indar Singb was 
in military service and it appears that he 
acquired some land in village Malla, Athur 
and Risalpur in Ludhiana District as well 
as acquired some land by Government grant 
in the Lyallpur District. It is not clear how 
much land in Malla belonged to the family 
before. Indar Singh made his acquisition 
there. One witness states vaguely that the 
father of Indar Singh had also acquired 
some land in village Malla, but the nature 
and extent of this acquisition is left totally 
vague. 

The question, therefore, is whether the 
plaintiff on whom the onus lay has succeed- 
ed in proving that Sodhis of Ferozepore 
District generally follow custom, in thesense 
that alienations of ancestral property by 


- fact no 


904 


them can be controlled by their reversioners. 
On this point there is no riwaj-i-am again 
qua the Ferozepore District. It is correct 
that Sodhi Khatris were one of the tribes 
that were questioned during the prepar- 
ation of the riwaj-i-am of that District, but 
the question of the right of reversioners to 
control alienations of ancestral property 
doesnot appear to have been put to any 
tribe at all and, therefore, the riwaj-i-am 
being silent on the point cannot be said fo 
be of any help. The learned Counsel for 
the respondents contended that as it was 
stated in the beginning that the Sodhi 
Khatris of the District were questioned and 
as it was also mentioned in the preface that 
the Sodhi Khatris were governed by custom, 
it must be presumed that they were govern- 
ed by all the incidents of what is known as 
“Punjab Agricultural Custom”. The fact 
of the Sodhis being governed by custom is 
based, however, apparently on two rulings 
alone. These rulings will be duly consider- 
ed later. The fact that Sodhis were one of 
the tribes questioned does not appear to me 
to meet the situation when as a matter of 
inquiry was made on this 
particular point from the tribe concerned. 
The learned Counsel for the respondents 
was, therefore, constrained to rely on the 
oral evidence and on certain rulings. 

The oral evidence consist of five witnesses 
Sodhis, who appeared and stated they were 
governed in matters of alienation of an- 
cestral property by custom and that such 
alienations could not be effected without 
valid necessity. They do not appear to be 
very clear as to what valid necessity was or 
what degree of reversioners could control 
the alienations. | 

The age of the first witness Lachhman 
Singh (P. W. No.1) was 40. The age of 
the second witness Gurbachan Singh was 
25; the age of the third witness another 
Lachhman Singh, was 40; the age of the 
fourth Harbans Singh was 52, and the 
age of Gurbakhsh Singh was 25 years. The 
witnesses do not appear, therefore, to be 
necessarily men likely to know of the exis- 
tence of any tribal custom, nor, with the 
exception of Gurbachan Singh, P. W. 
No. 2 and Gurbakhsh Singh, P. W. No. 5, 
are the men of particular status. One and 
all, however, assert that the custom of the 
Sodhis is the same throughout the province 
and they make no distinction whatsoever as 
to the custom of any particular family. 
Not one of them is able to give any instance 
where the custom alleged was successfully 
asserted. The oral evidence by itself is not, 
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in my opinion, sufficient in the absence of 
any instances to establish the proposition 
alleged- 

There row remains only to consider the 
rulings relied on by the learned Counsel 
for the respondents. These begin with 
Sodhi Kartar Singh v. Sher Singh (1). In 
that case it was held that Sodhi Khatris 
belonging to a particular family, which had 
had a somewhat peculiar career and which 
had acquired whole villages and adopted 
according tothe ruling the rule of primoge- 
niture, had succeeded in proving that 
alienation among them could not be effected 
without valid necessity. Several members 
of the family and several old and disin- 
terested persons of respectability appear to 
have supporled the custom alleged in that 
family. Upon that the learned Judges who 
decided that case held that it was establish- 
ed that alienations could not be effected 
without valid necessity among that group 
of Sodhi Khatris. As already stated the 
connection of the present plaintiff with that 
family is by no means established. Even 
if the pedigree table alleged by Nanak 
mirasi were to be accepted, the plaintiff 
does not belong to that family at all but is 
only remotely connected with it as a col- 
lateral descended from one Pirthi, the 
common ancestor. 


The next ruling relied upon was Harvans 
Singh v. Harnam Singh (2). klere the > 
matter of custom or Hindu Law was not in 
issue so far as the Chief Court was concern- 
ed, but the learned Counsel relies on the 
fact that Hindu Law was not pleaded ori- 
ginally. This no doubt is so, but in the 
absence of anything more, it cannot be held 
to prove that the custom was so well-known 
that it was not contested for that reason. 
One of the Judges who was a party to 
Harvans Singh v. Harnam Singh (2), was 
also a party to the decision in Sodhi Kartar 
Singh v. Sher Singh (1), and no doubt he 
interpreted the decision in Sudhi Kartar 
Singh v. Sher Singh (1) to apply to all Sodhi 
Khatris of Ferozepore. But this extension 
does not seem to be warranted by the jadg- 
ment itself. Moreover, that ruling was based 
on the fact that according to the then pre- 
vailing view the primary rule of decision 
was custom under the Punjab Laws Act. 
This view has since been overruled in 
Daya Ram v. Sohal Singh (3), and the 
overruled decision has been affirmed by 
their Lordships of the Privy Council in 


(2) 84 P R 1898. 
(3) 110 P R 1906; 31 P L R 1907. 
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Abdul Hossain Khan v. Sona Dero (4). 
These rulings do nob, therefore, in my 
opinion, prove the plaintiff's contention. 

The last ruling relied upon was Lab 
Singh v. Rur Chand Tulsi Ram (5). Here 
it was held in a case which arose in the same 
family as that of Sodhi Kartar Singh Va 
Sher Singh (|), that Hindu Law did not 
apply to the family, following the ruling 
reported as Sodhi Kartar Singh v. Sher 
Singh (1). This again, for reasons already 
stated, does not to my mind help the plain- 
tiff at all. Moreover, there are rulings, 
Harnam Singh v. Har Devi (6) and Har- 
chand Singh v. Munshi Ram, 35 Ind. Cas. 
471 (7), where Sodhis were not proved to 
follow custom in Ludhiana and Ferozepore 
Districts disrespectively. The result is that 1 
would hold, in disagreement with the trial 
Court, thatthe plaintiff on whom the onus 
lay has failed to establish that the Sodhi 
Khatris of this family or tribe are not 
governed in matters of alienation by the 
principles of Punjab Oustomary Law. Itis 
common ground that if Hindu*Law applies 
the plaintiff hasno case as Harbans Singh, 
alienor, was separate and had no male issue. 
I would, therefore, accept the appeal and 
dismiss the plaintifi's suit. Tt is not neces- 
sary in this view to decide the question of 
consideration and necessity, but in view of 
all the circumstances I would leave the 
parties to bear their own costs throughout. 

Tek Chand, J. — I agree. 

N. Appeal allowed. 

(4) 45 0 450; 43 Ind. Cas. 306; A IR 1917P © 181; 
45IA10;186A LJ 17; 4PLW 27;34M Ld 48; 
92 CW N 353; 28M LT117;270L J 240; 1 PL ER 
1918; 20 Bom. L R 528; 12 S L R 10: (P 0). 

(5) 4 Lah. LJ 64; A I R1922 Lah. 122 


(8) 43 P R 1911; 10 Ind. Cas. 365; 137 P L R 1911; 86 
P W R1911 


(7) 35 Ind Qas. 471; A I R 1916 Lah. 204; 142 PL R 
1916; 143 P W R 1916. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 226 of 1935 
. December 23, 1936 
SULATMAN, C. J. AND BENNET, J. 
Haji MOHAMMAD MOSA KHAN— 
APPELLANT 
VETSUS 
Sri THAKUR GOPIJI MAHARAJ— 
RESPONDENT 
U. P. Agriculturists Relief Act (XXVII of 1934), 
s. 2 (2) (a)—Agriculturist—Definition of—Payment 
of land revenue as owner, if necessary to be ‘agri- 
culturist ~Mutawalli paying land revenue is agri- 


culturist, if he has beneficial interest under the 
wakt. 


To be an ‘agriculturist’ as defined in U. P, Agri- 
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culturists’ Relief Act, it is not necessary that he 
should pay land revenue as,an owner of the pro- 
perty. The wordsused in s. 2 (2) (a) are: ‘a person 
who pays land revenue’. The words are not ‘the 
owner of zamindari property who pays land revenue’, 
Consequently, where a mutawalli pays land revenue 
he comes within the definition of agriculturist, if 
he has any beneficial interest in the wakf property. 
If he takes no beneficial interest whatever under 
the wakf, then he is merely in a position of a 
trustee for other persons, On the other hand, if he 
has a beneficial interest under the wakf, then his 
payment of land revenue brings him under the de- 
finition of ‘agriculturist,’ 


F. C. A. from an order of the Sub Judge, 
Aligarh, dated August 17, 1935. 


Messis. M. Nasim and Begam Faruqi, for 
the Appellant. 
Mr. Panna Lal, for the Respondent. 


Judgment—This is a first appeal by 
a judgment-debtor under the following 
circumstances: The judgment-debtor appli- 
ed under ihe U. P. Agriculturists’ Relief 
Act for fixation of instalments and reduc- 
tion of interest under ss. 4 and 30 of the 
Act. Section 30 isin Chap. IV. Acsording- 
ly, therefore, the first proviso in s. 2 (2) 
applies end the limit of land revenue 
does not apply in sub-s. (1). The appellant 
claims that he is a person paying land 
revenue in a district not permanently 
settled, The Court below has held that he 
does pay land revenue to the extent of 
Rs, 9,000 but that it is not for himself 
and that he isnot the owner of the prop- 
erty. The circumstances are that there 
was a mortgage executed on September 9, 
1920, by the judgment-debtor and decree 
was obtained by ihe opposite party on 
September 22, 1933, to the extent of overa 
lakh on that bypothecation bond. 

After the mortgage of 1920 the judgment- 
debtor executed a wakf alalaulad of 
his property and in his capacity of 
mutawallt he made the payment of the 
revenue in question. The Court below 
considers that the fact thathe is a muta- 
walli renders him not an agriculturist. 
The words used in s. 2 (2) (a) are ‘a person 
who pays land revenue’. The words are 
not ‘the owner of zamindari property who 
pays land revenue’. Although the judg- 
ment-debtor may not be an owner, we are 
of opinion that he may or may not ccme 
under the definition of ‘agriculturist’ by 
this payment of land-revenue. The Court 
below shovld examine the wekf and 
determine whether under that wakf the 
judgment debtor takes a beneficial interest 
or not. Ifhetakes no beneficial interest 
whatever under the wakf, then he ts 
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merely in the position of a trustee for other 
persons. On tke other hand, if he has 
a beneficial interest under the wakf then 
his payment of land revenue in our opirion 
brings bim under the definition of ‘agricul- 
turist’. Accordingly we set aside the order 
of the lower Ccurt and we remand this case 
to that Court for disposal according to law 
according to the directions given above. 
Costs hitherto incurred will abide the 
result. One further point was raised by the 
learned Counsel for the respondent, that 
some undertaking had been given to the 
Court below by the judgment-debtor that 
he would apply to this Court for this appeal 
to be dismissed, and on the strength of that 
undertaking the Court below admitted a 
subsequent application tothe same effect. 
This matter has not been shown by affidavit 
and we consider thatit is a matter which 
may be brought tothe notice of the Court 
below. 
N. Case remanded. 
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BOMBAY HIGH COURT 
Criminal Appeals Nos. 333 and 328 
of 1936 
October 7, 1936 
BROOMFIELD AND SEN, JJ. 
RUDRAGOUDA RACHANGOUDA 
PATIL AND OTHERS—ÅCCUSED — 
APPELLANTS 
versus 
EMPEROR—Opposite Party 

Criminal Procedure'Code (Act V of 1898), s. 197 
President of Taluka Board, whether “public 
servant’— Whether removable from office without 
sanction of Local Government— Trial without sanction 
— Conviction, legality of—Person charged with two 
offences -Trial of one without jurisdiction —W hole 
proceedings, whether vitiated, : 

The President of Taluka Local Board is a 
“public servant” as defined in s. 21, Penal Code 
and s. 135, Bombay Local Boards Act, 1923, Under 
s. 26, Bombay Local Boards Act, he is removable 
from office as President of the Taluka Local Board 
by the Government for misconduct, or neglect of or 
incapacity to perform his duty. He cannot be 
removed from his office gua such President save by 
the Local Government. The “riminal Court had no 
jurisdiction to take cognizance of any offence or 
offences committed or alleged to bave been committ- 
ed by him while acting or purporting to act in 
the dischargeof his official duty, except with the 
previous sancticn of the Local Government under 
s. 197 of the Criminal Procedure Code and conviction 
based upon such a trielcannot stand 

Where a person was charged with two offences 
but the trial with respect of one was without 
jurisdiction: ne f 
: Held, that the trial was illegal and this illegality 
vitiated the whole proceedings and the conviction 
based thereon could not stand. Queen-Empress v. A 
Morton (1) and Subrahmania Ayyar v. Emperor (2), 
relied on. 
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Or. A, against sentences of the Sessions 
Judge, Dharwar. 

Messrs. G. C. O'Gorman, K. G. Datar and 
S. B. Jathar. for the Appellants. 

Mr. P. B Shingne, for the Crown. 

Sen, J.—These appeals have been pre- 
ferred by Radragouda Rachangouda Patil, 
accused No. |, and Kallayya Ulavayya 
Hiremath, accused No. 2, who have been 
convicted respectively under ss. 409 and 
466 and under s. 409 read with 109, 
Indian Penal Code. The accused as well 
as a third person, Subbaya Venkaya Hava- 
lad, were prosecuted under ss. 409, 409 
read with s. 109, 466, 466 read with 109, 
and 467, Indian Pena} Code. Accused No. 3 
was acquitted, accused No. 1 is the President 
of the Taluka Local Board of Kalghatgi, and 
accused No. 2 is the sub-overseerof the 
same Taluka Local Board. At the trial the 
learned Sessions Judge hasnot considered 
the question which was mainly argued 
before us in this appeal, vriz., whether the 
Court had jurisdiction to try this case in 
view of the provisions of s. 197, Ori- 
minal Procedure Code. That section runs 
thus : 

“When any person who is a Judge within the 
meaning of s. 19, Indian Fenal Code or whenany 
Magistrate, or when any public servant who is not 
removable from his office save by or with the sanction 
of a Local Government or some higher authority is 
accused of any offence alleged to have been com- 
mitted by him while acting or purporting to act in 
the discharge of his official duty, no Court shall take 
cognizance of such offence except with the previous 
sanction of the Local Government.” 

There isno doubt that accused No. 1 
is a “public servant” as defined in s. 21, 
Indian Penal Code and s. 135, Bombay 
Local Boards Act VI of 1923. Under s. 26, 
Bombay Local Boards Act, he is removable 
from office as President of the Taluka Local 
Board by the Government for misconduct 
or neglect of or incapacity to perform his 
duty. It has been contended by Mr. - 
O'Gorman for the appellenis that as 
accused No. 1 was not removable from his 
office save by or with the sanction of the 
Local Government, the Court had no 
jurisdiction to take cognizance of or try the 
offences. The learned Government Pleader 
has drawn our attention to the provisions 
of s. 381, Bombay Local Boards Act, which 
rons as follows: 

“The Government in the case of a District Local 
Boaid, and the Commissioner in the case of a Taluka 
Local Board, may, ifit or he thinks fit on the re- 
commendation of the Local Board, remove any mem- 
per of such Local Board, elected or appointed 
under this Act, after giving himan opportunity 
of being heard and after such inquiry as the 
Government or the Commissioner as the casemay 
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be, deems necessary if such member has been 
guilty of misconduct ie the discharge of his duties 
or of any disgraceful conduct or has become 


incapable of performing his duties as a member of 
the Local Board.” 


This section, it will be seen, empowers 
the O mmiesioner to remove any member 
of a Taluka Local Board, and the learned 
Government Pleader has contended that as 
accused No, Lis not only the President but 
alsoamember of the Taluka Local Board 
and as the Commissioner has power to 
remove him as such member from such 
Board, on such removal he would auto- 
matically cease to be President of the 
Taluka Local Board. That being so, it is 
argued that there are more than one ways 
in which the President of the Taluka Local 
Board can be removed from his office 
under the Act, viz. (1) by Government 
under s. 26, and (2) by his removal as a 
member unders. 31 resulting necessarily 
in his removal from the office of the Presi- 
dent. The argument is no doubt ingenious, 
but having given the matter our fullest 
consideration, we ‘feel that it does not 
adequately meet the contention raised by 
Mr. O'Gorman. Itis true that under s.31 
the Commissioner may remove a member 
of the Taluka Local Board and that the 
effect of such removal would be, if such 
member was President of the Taluka 
Local Board, that he would cease to be 
such President. But accused No. | has 
been tried as President of the Taluka 
Local Board of Kalghatgi, and the question 
that arises in deciding whether s 197, 
Criminal Procedure Code applies is whether 
he cannot be removed as President of the 
Taluka Local Board save by or with the 
sanction of the Local Government or some 
higher authority. It is clear from the 
terms of s.31, Bombay Local Boards Act, 
that the Commissioner has no authority 
to remove a President of the Taluka Local 
Board as such President. All he can do 
isto, remove him as a member of the 
Board. There is no doubt that the pro- 
visions of s.197 have reference to such 
provisions in different Acts as are con- 
tained inthe present instance in s. 26, 
Local Boards Act, which expressly lays 
down that every President or Vice-Presi- 
dent shall be removable from office, as 
such President or Vice-President, by the 
Local Government for misconduct, or 
neglect of or incapacity to perform his 
duty. It must, therefore, be held that 
President of a Taluka Local Board cannot 
be removed from his office qua such Presi- 
dent save by the Local Government, That 
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being our -opinion we must hold that in 
the present case the Court had no juris- 
diction lo take cognizance of any offence 
or offences committed by accused No. | or 


‘allege: to have been committed by him 


while acling or purporting to act in 
the discharge of his official duty, except 
with the previous sanction of the Local 
Government. 

Accused No. 1 has been convicted under 
iwo sections 409 and 466. Tae charge as to 
the latter section relates toan alleged for- 
gery in respect of an order, daied August 4, 
1935, passed by accused No. 1 direccing 
the work which is the subject-matter of 
tuis case to be done by ong Kallappa, who 
according to the prosecution, had nothing 
todo withthe execution of the work. The 
learned Sessions Judge has held in respect 
of this offence that the order, Ex. 25, is a 
document which purported to have been 
made by accused No. | in his official capaci- 
ty and nothing has been urged before 
us against this view. The order is signed 
by the accused as President of the Taluka 
Local Board, and there can be no doubt 
from the evidence that the order in ques- 
tion purports to have been passed by 
accused No. 1 in his official capacity as 
such President. That being so, it is clear 
that so far as this offence is concerned. the 
Sessions Court had no authority to try 
accused No. 1 without the sanction of the 
Local Government uader s. 197, Criminal 
Procedure Code. It, therefore, becomes 
unnecessary, in our opinion to examine the 
question whether to other act of accused 
No. 1 alleged to constitute an offence 
under s. 403 was also done or purported to 
be done by him in the discharge of his 
official duty. It is clear from Quzen- 
Empress v. A. Morton (1) as wellas from 
the principal enunciated in Subrahmania 
Ayyar v. Emperor (2) that: where the Court 
has acted without jurisdiction witn regard 
toapart of the trial, the whole proceedings 
are vitiated by the illegality committed and 
that any conviction based on such proceed- 
ingscannot stand. This principle would 
apply not only to the trial of accused No. 1 
under s. 409 but also to the trial of accused 
No. 2 in the present case. We must, accord- 
ingly, set aside the convictions of both the 
accused and direct that any fine paid by 
accused No. | be refunded. This of course 
will be without prejudice to any fresh 
proceedings that may be taken with the 

(1) 9 B. 288 (T. B.) f 

(2) 25 M. 61; 281 A 257; 8Sar. 160; 3 Bom, LR 
540; 5 OW N'866; ILM, L, J. 233; 2 Weir 271, (P, 0.) 
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proper sanction of Government under s. 197. 
As regards accused No. 2, we may remark 
that even on the finding of tke learned 
Sessions Judge, viz, that accused Nv. 2 
assisted accused No. 1 in allowing Kallappa 
to draw the amount of Ks. 276-14-0, there 
does not appear to be sufficient material 
to sustain his conviction under s. 409 read 
withs. 109, Indian Penal Code. It is, ihere- 
fore, doubtful whether there would be any 
sufficient case for proceeding against him 
in case it isdecided totake fresh proceed- 
ings in this matter. The bail bonds should 
be cancelled. 

Broomfield, J—We have had to dis- 
pose of these appeals on a preliminary 
point that was not taken in the lower 
Court but one which goes to the root of 
the case. Accused No. 1 is the President of 
the Taluka Local Board of Kalghatgi. He 
isa statutory public servant under s. 135 
Bombay Local Boards Act. Unders. 26 (1) 
of the Act itis provided that a President or 
a Vice-President shall be removable from 
office, as such President or Vice-President 
by the Local Government. Prima facie, 
therefore, s. 197 cl. (1), Criminal Procedure 
Code, applies, and the Distiict Magistrate 
could not take cognizance of the case 
without the sanctiun of the Local Govern: 
ment. The learned Government Pleader 
made an ingenious atlempl to getout of 
this difticulty byrelying on s. 31 of the 
Act where itis provided thatin the case 
of Taluka Local Board the Commissioner 
may remove any member of the Board for 
misconduct. The argument is that the 
Commissioner can indirectly remove a 
President of a Taluka Local Board from his 
office as President by removing him from 
his office as a member. The learned Goun- 
sel for the appellants contends that as the 
term of olfice of President and Vice-Presi- 
dent and their liability to be removed are 
specifically dealt within s. 26,9. 31 must 
be taken torefer to members other than 
a President or Vice-President. That is a 
doubtful proposition. But whether that be 
so or not, [think the language ofs. 197, 
Criminal Procedure Code, was intended to 
apply to such express provisions as to 
removabilily as wefind ins. 26 (1) and 
not to indirect powers such as it is sug- 
gested the Commissioner may possess. 
There is in fact an obvious correspondence 
between the languageof s. 197 and that 
of s, 26 (1), Local Boards Act. The Com- 
missioner could not remove the accused 
qua President. He could only remove him 
if at allgua member. But he has been 


isnag v. BMeRiOR (ALL) 


168 10 

prosecuted gua President. The argument 
of the learned Government Pleader would 
render the provisions of s 26 (1) practically 
superfluous in the case of the Taluka Local 
Board. I agree, therefore, that sanction 
was necessary tothe trialof accused No. 1 
onthe charge of forgery at any rate, and 
that no sanction having been obtained, the 


whole trial mast be considered to be 
invalid. 
D. Conviction set aside. 





ALLAHABAD HIGH COURT 
Criminal Revision Application No. 892 
of 1936 
January 27, 1937 
Ganea Nata, J. 

ISHAQ AND OTHERS— APPLICANTS 
VETSUS 
EMPEROR—OpPposıTe PARTY 

Criminal Procedure Code (Act V of 1898), s. 209— 
Duties of committing Magistrate—Case of conflicting 
and doubtful evidence—Luty of Magistrate to commit 
it for trial. 

There are cases which provide debatable ground, 
where the evidence is conflicting and lays itself 
open to suspicion but where on the other hand it 
may be true and may commend itself to certain 
tribunals. In such cases, the Magistrate, even 
though he may have reason to doubt whether if he 
were trying the case he would convict, has no right 
to substitute his judgment for the final judgment 
of the Court indicated by law forthe triel and to 
arrive at a final decision dismissing the case in 
the way in which he would do ifhe were the trial 
Court. Even if the evidence is balanced, however, 
unevenly in his opinionthen it is a matter which 
pas io be tried and it is his duty to commit it for 
trial, 

Cr. R. App. from an order of the Sessions 
Judge, Ghazipur, dated October 20, 1936. 

Mr. M. L. Chaturvedi, for the Applicants. 

Mr. M. A. Aziz, for the Opposite Party. 

The Assistant Government Advocate, for 
the Crown. 

_Order.—This is an application in revi- 
sion by Ishaq Ahamd, Anis, Shamouddin, 
Ibrahim, Musammat Dhaneshri, Musammat 
Tileshari, Rahmat, Masood, Phul Muham- 
mad and Mahbub against the order of the 
learned Sessions Judge of Gnazipur setting 
aside the order of discharge of the 
learned Committing Magistrate and order- 
ing the accused to be committed to the 
Court of Session for trial. The accused 
have been charged under ss. 363, 366 
and 368, Indian Penal Code. The learn- 
ed Committing Magistrate bas written 
a very long judgment discussing the evi- 
dence before him. He has criticized 
the evidence for the prosecution. The 
learned Sessions Judge considered the 
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same evidence and came to the con- 
clusion that it was a ease which ought 
to have been committed to the Court 
of Sessions. There can be no doubt that 
a Magisivaie cannot usurp the functions 
of a Sessions Court. There ere three classes 
of cases, namely, (1) cases where the evi- 
dence is prima facie so clear that nobody 
can entertain any doubt that the matter 
ought to be tried; (2) cases where the evi- 
dence is so palpably tainted, absurd, in- 
credible and, as it has been described on 
occasions, groundless that nobody could 
doubt that it would be a hardship and 
unjust to an accused person to allow the 
matter to go any further, and (3) cases 
which of course provide debatable ground, 
where the evidence is conflicting and lays 
itself open to suspicion but where on the 
other hand it may be true and may com- 
mend itself to certain tribunals. In the 
last mentioned cases, the Magistrate, even 
though he may have reason to doubt whe- 
ther if he were trying the case he would 
convict, has no right to substitute his judg- 
ment for the final judgment of the Court 
indicated by law for the trial and to arrive 
ata final decision dismissing the case in 
the way in which he would do if he were 
the trial Court. Even if the evidence is 
balanced however unevenly in his opinion 
then it isa matter which has to be tried 
and it is his duty to commit it for trial. 
The learned Sessions Judge has siated in 
his ordcr that there is evidence in support 
of the charge and that there are several 
circumstances which have to be explained 
by the accused. According to him the case 
falls within the purview of the third class 
of cases mentioned above. I purposely 
refrain from entering into the merits of the 
evidence as it might prejudice the accused 
in their trial. It is not 4 case in which the 
discretion exercised by the learned Sessions 
Judge under s. 437, Criminal Procedure 
Code, should be interfered with in revision. 
It is, therefore, ordered that the application 
be rejected. 


D. Application rejected. 





CALCUTTA HIGH COURT 
Oivil Appeal No. 8 of 1935 
June 15, 1936 
R. O. MITTER, J. 
Dewan EMDAD ALI— DECREBE-HOLDER 
—ÅPPELLANT 
versus 
HARAN SHEIKH—OBJEOTOR AND OTHERS— 
RESPONDENTS 
Mortgage—Bxzecution sale—Objection of mortgagee 


~s” 52~Gales in 
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upheld—Order under U. XXI, r. 62, Civil Procedure 
Code (Act V of 1908), not set aside by suit ~Purchuser, 
if can challenge mortgaye--Notificution of mortgage 
or charge—liffect—Collusive decree on mortguye~- 
Value of—Transfer of Property Act IV of Lovz), 
$ invitun, tf tneluded-— Pructise-- 
Inconsistent pleas should not be raised in samc 
litigation—Remana—Appealable order not appealed 
against—Hi fect. 

A mortgage or charge can be brought to the notice 
of intending purchasers at Court sales in two ways. 
Firstly ika claim preferred under O. XXI, r. 59, Civil 
Procedure Code, by the mortgagee succeeds, the fact 
of the mortgage must be inserted in the sale pro- 
clamation. ln that case the order passed under 
O, XXI, r. 6%, if not seb aside by a suit instituted 
under the provisions of O. XXI, r. 63, would stand 
as a final order and would preclude the purchaser 
at the Court sale from challenging the morigage. 
A mortgage or charge, however, can als» be notified 
in the sale proclamation settled under the pro- 
visions of O. XXI, r. 66, or otherwise, at the 
time of the sale. Where a mortgage or charge 
is notified at the sale but nub as a result of an 
order made by the Court under O. XXI, r. 62, the 
notification has no greater or less effect in law 
than that of notice. The purchaser at the Ocuit 
sale in that case only takes with notice of the 
mortgage or charge. {n the case of a mortgage, 
such notification does not carry the matter further, 
for a mortgage is binding on the purchaser of the 
equity of redemption whether he has notice of it 
or not. But inthe case of a charge its notification 
has a value. 

A mortgage decree obtained by colluision is nut 
a deciee of Court af all in the eye of the luw. 
Bandon v. Beechar (&), relied on. 

Section 52, Transfer of Property Act, embudies 
the principle of lis pendens which is wide enough 
to include sales in invitum. 

A litigant shall not be allowed to take inconsistent 
and diametrically opposite positions in the course 
of the same litigation. 

An order cf remand, though un irregular one, 
being an appealable one, if uot appealed against, 
prevents the aggrieved party from challenging it. 
Mahammad Ali v. Karam Ali (1) and Ishan Chandru 
v, Benimadhab (2), referred to. : 


U. A. from an appellate order of the Sub- 
Judge, Pabna, dated August 27, 1934. 

Messrs. Surajit Chandra Lahiri and 
Ganga Prosad Bose, for the Appellant. 

Mr. Krishna Kamal Maitre, for the Res- 
pondents. 


dJudgment.—The facts of the case are 
as follows : One Najimuddin und two other 
persons owed a considerable amount of 
money to the respondent Haran Sheikh, 
who brougut his suit to recover the same 
on April 27, 1931, and recovered u decree 
on January 16, 1932, In execution of his 
decree he purchased on June 20, 1982, half- 
share of the property which is the subject- 
matter of this appeal. shortly siter Najim- 
uddin had incurred his abilities to Haran 
Sheikh, he cxecuted in favour of the ap- 
pellant, Dewan Emdad Ali, a mortgage 
bend on Assin 12, 1831, corresponding to 
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a date in September 1929. The mortgage 


isan unusual one because it not only in- 
cluded all his immovable properties but 


also all his movables including his cooking | 
vessels and all his earthly p ssessions. This 


mortgage followed ahiba-bil-ewaz which he 
had executed in favour of his wife in lieu 
of alleged dower which included also all 
his immovable properties and all his mov- 
ables. This hiba-bil-ewaz was undoubtedly 
a fictitious transaction’ and has been found 
to be so by the lower Oourt but it has no 
direct bearing upon the question raised 
before me. Shortly after the aforesaid 
mortgage Dewan Emdad Ali brought a suit 
to enforce it. 

He got a preliminary decree on Febru- 
ary 25, 1932, and a final decree on April 20, 
1932. Shortly after obtaining his decree 
Haran Sheikh applied for execution. In one 
execution (Money Execution No. 88 of 1932) 
he prayed for sale of movables and in another 
execution (Money Execution No. 20 of 1932', 
he prayed f.r sale of immovable properties. 
Dewan Emdad Ali made two applications 
to the Executing Courtin the two execu- 
tion cases, one relating to the movables and 
another tothe immovables. I am only con- 
cerned with his application in respect of 
the immovable properties against which 
Haran Sheikh wanted to proceed. It is not 
an application under O. XXI, r. 59 of the 
Code. He simply asked his mortgage dec- 
ree to be notified at the time when the 
immovable properties attached by Haran 
Sheikh would be sold. On that application 
the Court passed the following order on 
May 2, 1932 : 

“One Dewan Timdad Ali puts in a petition that 
the property mentioned in lot No.2 of the execu- 
tion petition, which has been advertised for sale 
is mortgaged to him and the mortgage suit has 
been decreed in the local 2nd Munsif’s Court. It 
is ordered that the mortgage to benoted upon (?) 
at the time of sale, as the sale proclamation has 
already been issued.” 


At the time of the sale Dewan Emdad 
Ali's mortgage was notified, and at the 
gale the decree-holder Haran Sheik pur- 
chased the same, as I have stated above, 
on June 20, 1932. Dewan Emdad Ali put 
his mortgage decree in execution and pur- 
chased the mortgage properties (16 annas 
of the property now in dispute was one of 
them) on February 25, 1933. Ile applied 
for possession and was resisted by Haran 
Sheikh und the proceedings out of which 
this appeal arises were started by Dewan 
Emdad Ali, he applying to theexecuting 
Court to be put in possession of the entire 
property. Haran Sheikh resists his claim 
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to a half-share therein, the share which he 
purchased in execution of bis decree. 

The learned Munsif by his order dated 
June 19, 1934, held that as Haran was not 
a parly to the mortgage suit and was in 
possession, Dewanttmdad Ali could not go 
upon the property without calling upon 
Haran Sheikh to pay up the mortgage dues, 
and Haran Sheikh could not be turned out 
of the property without an opportunity 
being given to him to redeem. He accord- 
ingly dismissed the application of Dewan 
Emdad Ali to be put in possession. There 
was anappeal against this order by Dewan 
Emdad Ali. The learned Subordinate 
Judge heard the said appeal on October 26, 
1933. Before him Dewan Emdad Ali con- 
tended that Haran’s purchase was affected 
by the doctrine of lis pendens, as he pur- 
chased after the institution of the mort- 
gage suit, in fact afler the mortgage dec- 
ree. He urged accordingly that the Munsif 
was wrong in holding that Haran Sheikh 
was not bound by his morigage decree 
and had stillin him the right of redemp- 
tion. The Jearned Subordinate Judge held 
that the doctrine of lis pendens was appli- 
cable and remanded the case by his order 
dated October 26, 1933, for a finding as to 
whether the mortgage suit of Dewan Emdad 
Ali was a collusive suit or not. After re- 
mand the learned Munsif held that the 
said suit was not collusive one, but the 
learned Subordinate Judge on further ap- 
peal has held otherwise. 

It is surprising to bear now the learned 
Advoeate of Dewan Emdad Ali saying that 
the order of remand made by the learned 
Subordinate Judge cn October 20, 1933, 
was a wrong one, as the learned Subordi- 
nate Judge ought to have held that s. 52, 
Transfer of Property Act, was not appli- 
cable. At that stage the Pleader of Dewan 
Emdad Ali had urged before tne learned 
Subordinate Judge that the principle under- 
lying s. 52, was applicable, convinced tue 
Subordinate Judge that it was applicable 
and got aremand. I think that this is the 
case in which the salutary principle that a 
litigant shall not be allowed to take incon- 
sistent and diametrically opposite positions 
in the course of the same litigation ought 
to be applied. Itis on this principle that 
the appeal ought to be dismissed, the find- 
ings that the mortgage of Dewan Emdad 
Ali was u fictilious one and his suit to 
enforce it a collusive one being good tind- 
ings based on evidence and binding on me 
in second appeal. Mr. Lahiri in support 
of his appeal formulated four points; name- 
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ly : (i) s. 52, Transfer of Property Act, does 
not apply to Court sales; (ii) that the 
execution Court was precluded from enter- 
ing into the question as to whether the 
mortgage decree was colllusive or not; 
(iii) Haran having expressly purchased 
subject to his client's mortgage cannot 
challenge the same or the mortgage-dec- 
ree ; (iv) Haran being the representative 
ofthe judgment-debtor, Najimuddin, the 
Court was bound to deliver possession to 
his clients. 

Regarding the first point, no doubt 
s. 52, Transfer of Property Act, does not 
in terms apply, as Haran Sheikh purchased 
at a Court sale. But s.52, embodies the 
principle of lis pendens which is wide 
enough to include sales in invitum. That is 
what the Subordinate Judge in substance 
held, and held at the instance of 
Dewan Emdad’s Pleader, when he said 
that s. 52, Transfer of Property Act, was 


applicable. He used the expression that’ 


8. 52, Transier of Property Act, was ap- 
plicable only as a convenient expression. I 
have already held that the learned Advo- 
cate for the appellant cannot be allowed 
to raise now the questions involved ‘in the 
first two points. [am further of opinion, 
that the order of the learned Subordinate 
Judge dated October 26, 1933, is “not now 
open to challenge. 
mand though an irregular one. The trend 


of authorities, with the exception of -the 


decision of Page and Graham, JJ., is that 
such an orderis an appealable- one; Mu 
hammad Ali v. Karam Ali (1) at p.-1203*. 
Section 105 (2) of the Uode accordingly 
now precludes the appellant from challeng- 
ing the order of remand and from urging 
the first two points. 

The fourth point urged before me falls 
to the ground with the first and second 
points. Haran Sheikh would bea repre- 
sentative of Najimuddin if he was affected 
by the mortgage decree obtained by Dewan 
Emdad Ali against the latter. This is the 
principle formulated by the Full Bench 
in Iskan Chandra v. Benimadhab (2). But 
the mortgage decree affects him if the 
doctrine of lis pendens applies. I have 
already held that the mortgage decree does 
not affect him as it was ubtained in a col- 
lusive suit. On the principle formulated 
by Lord Brougham in the well-known case 


(1) 38 C W N 1202; 155 Ind, Cas. 506, J 
Cal. 134: 7 R O 594 ad, Oas. 506, A 1 R 1935 


(2) 24 C 62;10 W N 36. 
“Page of 380. W.N—[Hd] a 
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in Bandon v. Beecher (3) the decree obtain- 
ed by Dewan Emdad Ali in the mortgage 
sult Js nota decree of Court at all in the 
eye of the law. 1 accordingly overrule the 
fourth point algo. 

Regarding the third point: in my judg- 
ment, a fundamental distinction must be 
keptin view. A mortgage or charge can 
be brought to the notice of intending pur- 
chasers at Court sales in two ways. Firstly 
if a claim preferred under O. XXI, 1. 49, 
by the mortgagee succeeds the fact of the 
mortgage must be inserted in the sale pro- 
clamation. In that case the order passed 
under O. XXI, r. 62,if not set aside by a 
suit instituted under the provisions of 
O. XXI, r. 63, would stand asa final order 
and would preclude the purchaser at the 
Court sale from challenging the mortgage. 
A mortgage or charge, however, can also 


-be notitied in the sale proclamation settled 


under the provisions of O. XXI, r. 66, or 
otherwise, às in this case at the time of the 
sale. In my judgment, where a mortgage 
or charge is notified at the sale but not as 
a result of an order made by the Gourt 
under O. XXI, r 62, the notification has no 
greater or less effect in law than that of 
notice. The purchaser at the Court sale 
in that case only takes with notice of the 
mortgage or charge. In the case of a mort- 
gage such notification does not carry the 
matter further, for a mortgage is binding 
on the purchaser of the equity of redemp- 
tion whether he has notice of it or not. 

But in the case of a charge its notifica- 
tion hasa value. In the case before me 
there were no claim proceedings at the 
instance of Dewan Emdad Ali. After the 
proclamation had been published, he made 
an application to the Court and the Court 
said that notice of his mortgage was to be 
given at thetime ofthe sale. Haran pur- 
chased at the sale and is only affected vy 
the consequences of notice. He has not 
been put to any further disadvantage and 
he is not precluded from challenging the 
mortgage or the mortgage decree, if ne is not 
otherwise precluded on other grounds. The 
view [ am taking is supported by. the deci- 
sions in Skib Kunwar v, Sheo Prosa (4) 
aud Kalidas v. Prasanna (5). L accord- 
ingly overrule all the points urged before 
me and dismiss the appeal with costs, 


N. Appeal dismissed. 
(8) (1835) 3 Ul. & F 479; 9 Blight (N. s.) 532: 6 ER 
517 


(4) 28 A 418; A W N 1906, 68; 3 A L 290, 
5) 47 O 446; 55 Ind. Oas. 189; A I R 1920 Cul, 354; 
30 G LJ 496; 24 CW N 289. 
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NAGPUR HIGH COURT 
Criminal Appeal N». 238 of 1936 
a Octobér 22, 1936 
GRILLE AND GRUBR, JJ. 
NAHRU—AccUszp— APPELLANT 
= versus Bead 
== EMPEROR—Opposits Party 
Criminal trial—Confession—Recording of—-Con- 
fession not recorded properly—Magistrate taking 


down confession called as wttness—Procedure, whe-. 


ther proper—Criminal Procedure Code (Act V of 
1898), ss, 164, 364—Criminal Circular 1—6 of Nagpur 
Judicial Commissioner's Court—Hvidence Act (I of 
1872), ss. 27, 8—Scope of s. 27—Whether in nature of 
proviso to previous sections—Statement that accused 
depostied karas belonging to deceased and showing the 
spot—Admissibility of ~Person connected with Police 
inquiry dyiny suddenly—Necessity of investigation. 
‘In the matter of construction -ss. 164 and 364, 
Criminal Procedure Code, must be looked at and 
construed together and it would be an unnatural 
vonstruction to hold that any other procedure was 
permitted than that which is laid down with such 
minute particularity in the sections themselves, 
The practice of allowing Magistrates as witnesses 


ta depose to confessions is improper and that where . 


matters could be put on record and would be ad- 
missible when so put, there are the strongest reasons 
of policy for supposing that the legislature designed 
that such matters should be available in that form 
and inno other. Nazir Ahmad v. Emperor (2), fol- 
lowed. Mohamed Ali v. Emperor (1), held overruled. 
{p. 953, cols..1 & 2.) 
| Oriminal Oireular 1—6 of the Nagpur Judicial 
Commissioner regarding the recording of confes- 
sions, explained. 
_ Section 27 of the Evidence Act is inthe nature 
of a ‘proviso relating to the previous sections which 
lay down the general rules as to the inadmmiesi- 
bility of confessions made in certain circumstances. 
Whether a confession to which s. 27 of the Evidence 
Act applies was induced by promises or not is 
immaterial. The general ground for not admitting 
confessions made either to a-Police Officer, or 
made under any inducement, or made by persons 
while.in custody, is clearly the danger of admitt- 
ing false confessions; but the necessity for this 
precaution disappears when the truth of the con- 
fession is guaranteed by the discovery of facts in 
consequence of the information given. The state- 
ment, therefore, that the accused had deposited 
two karas belonging to the deceased In a certain 
lace and offered to show the Police the spot is 
admissible. Such a statement is no move than a 
bare statement which could be deduced from the 
fact that he showed the spot, which is evidence 
of conduct admissible under s, 8 of the Evidence 
ae i v. Jimperor (3), followed, fp. 964, 
col, 2. 

Where a person connected with Police inquiry 
suddenly dies, necessity of holding magisterial inves- 
tigation pointed out, 

Cr. A. from the order of the Court of the 
Sessions Judge, Raipur, dated September 
8, 1936, in Sessions Trial No. 30 of 1936. 

Mr. T. J. Kedar, for the Accused- 
Appellant. 

Mr, Fida Hussain, for the Crown. 

Judgment.—Four persons, Neharoo, 
Gohri, Chaitu and Sukhroo, stood their trial 
in the Court of the Sessions Judge, Raipur, 
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on the charge of the murder of one Dau 
Salnami of Mauza Darba. The deceased 
Dau was brutally murdered on the night 
of May 2 last, and his body was found the 
following morning on the edge of a tank 
near the village with his throat cut from 
side to side, his eyes gouged out and other 
injuries on the head. All the ornaments 
which he had been wearing were missing: 
these included ornaments both of gold and 
silver. On the previcus day the deceased 
had been with the accused Chaitu to a 
village some distance away, looking for 
a potential wife. He had already had two 
wives, one of whom had been turned out 
as it was found that she offended against 
the principle of exogamy, and (he other 
had run away from him. He was a man 
of about 30 years of age, and the post 
mortem report describes him as stout, which 
we take to mean “well-built”. On the 
evening of Saturday, May 2, after his return 
he was sitting outside his house where he 
lived with his grand-parents, when Obaitu 
called him’ to witness a dance which was 
going on in another house. He left with 
Chaitu and was not seen again. There is 
no evidence that he was seen at the dance 
or that he was seen by anybody at all 
after he left his home, The prosecution 
case depended entirely on the statements 
made by one of the accused, namely, the 
present appellant Neharoo. This accused 
on May 9, made a voluntary statement 
before a Magistrate, Mr. Purankar. In 
this statement he incriminated all the 
other accused but exculpated himself. In 
the course of the investigation the accused 
Neharoo is said to have stated that a pair 
of karas belonging to the deceased had 
been concealed by him in the bara of 
Sital (P. W. No.1), and he recovered them 
from that place. ‘These karas are Ex. B. 
As there was no evidence whatever 
against the accused Gohri and Sukhroo, 
they were acquited. Neither was there any 
evidence against Ohaitu beyond the fact 
that he had been with the deceased on 
the Saturday and had called him from his 
house that evening, and he, too, was ac- 
quitted. The appellant Neharco has been 
convicted and sentenced to death. 
' It is manifest that the acquittals of the 
three of the accused are correct. ven 
if the confessional statement of Neharoo 
before the Magistrate had been selfin- 
culpatory instead of self-exculpatory, as it 
was, it would have been insufficient by 
itself to form the basis of a conviction of 
his fellow-accused, His confessional stater 
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ment itself, however, (and it was retracted 
in the course of the trial), is open to such 
grave criticism that reliance on it, even 
to support the conviction. of Neharoo, is 
impossible. The learned Sessions Judge, 
although he has admiited that the record 
of the confession was not made with due 
care and formality and that the certificate 
which is required by s. 164 of the Oriminal 
Procedure Code was not given, and that 
the accused's signature was not taken, 
has nevertheless held the confession ad- 
missible as the Magistrate who recorded 
it was called as P. W. No. ll and has 
deposed that the confession was in his 
opinion voluntarily made. The practice 
of allowing defects in the formalities in 
recording confessions to be cured by the 
application of 5.533 of the Criminal Pro- 
cedure Code has been permitted of late 
years with considerable frequency in the 
Courts in India, and any omissions on 
the part of Magistrates recording’ con- 
fessions to comply with the formalities laid 
down in ss. 164 and 364 of the Oode have 
been allowed to be condoned by the evi- 
dence of the Magistrates themselves.as 
witnesses forthe prosecution. The practice, 
and the theory underlying it, is crystalized 
in a Full Bench judgment of the Allahabad 
High Court in Muhammad Ali v. Emperor 
(1). This practice has now received a 
check by a very recent ruling of their 
Lordships of the Privy Council in Nazir 
Ahmed y. King-Emperor (2', where the 
practice is emphatically condemned and, by 
implication, the decision of the Allahabad 
High Court overruled, as also numerous 
decisions to the same effect in the Lahore 
High Court: the case itself, Nazir Ahmed 
v. King-Emperor (2), came from Lahore. 
It was laid down that in the matter of 
construction ss. 164 and 364 must be looked 
at and construed together and that it 
would be an unnatural construction to 
hold that any other procedure was per- 
mitted than that which is laid down with 
such minute particularity in the sections 
themselves. It was also observed that the 
practice of allowing Magistrates as 
witnesses to depose to confessions was 


improper and that, where matters could be 

Q) ATR1934 All, 81; 147 Ind. Cas. 390; (1933) A 
LJ 1551; 6 R A 467; 35 Or. L J 385; (1934) Or. Cas. 
145 (2); LR 15 A 39 Or. (F. B ). i 

(2) A I R 1936 P © 253; 163 Ind. Cas. 881; 38 Bcm. 
L R 987; (1936) O W N 505; (1936)M W N 745; 1926 
OLR 437 2); 1936 A L R 747; 63 1 A 372;9 RPC 
57; (1936) A L J 895; 37 Cr. LJ 897; 40 © W N 1221; 
17 P L T 594; (1936) Cr, Cas. 752 (2; 71 MLJ 476: 
44 L W 583; JON L J 214; 17 Lah. 629: 61C L J 
445; 39 P L R43 (P.0.. ; 
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put on record and would be admissible 
when so put, there were the strongest 
reasons of policy for supposing that the 
legislature designed that such matters 
should be available in that form and in 
no other. We must hold, therefore, that 
the evidence of the Magistrate Mr. Purankar 
is, in the circumstances, inadmissible and 
that the recorded confession is accordingly 
ineffective. 

This, however, is not the only criticism 
that we have to make on the confession. 
It is less of a confession than an inquisi- 
tion, and is really little less than an 
examination of the person who was brought 
before the Court for the purpose of making 
a confession on a note prepared by the 
Sub-Inspector which was furnished to the 
Magistrate and which the Magistrate sub- 
sequently returned. The opening question 
was: “Did Chaitu, at 8 o'clock at night on 
Saturday, dated May 2, 1936, take you 


“-outside the basti of Darba near the bridge 


of the nahar (canal)?” This is a direct ques- 
tion which could only have been asked as 
the result of information in the possession 
of the Magistrate. When this question was 
answered, Neharoo was then asked who 
were present on that night, and after he 
had named the other accused the question 
was then asked: “Did you kill Chaitu ?’—a 
piece of carelessness which should never 
have oceurred in naming Chaitu for Dau. 
On this question the accused made a 
statement which, if it had been made 
without any prompting, might have amount- 
ed to a confessional statement. The last 
sentence’ of the statement is to the effect 
that “Chaitu cut Dau's throat with a razor”; 
and a most improper question was then 
asked: “Whence did Chaitu bring the 
razor ?” The accused answered that he had 
taken it from his own house early on that 
morning. The accused was also asked whe- 
ther he got any ornaments as his share of 
the proceeds, and stated that he had received 
a pair of silverkaras. The learned Sessions 
Judge defends this extraordinary procedure 
by stating that recording of confessions 
in the form of question and answer is 
allowed by Criminal Oircular I—~6 of the 
Judicial Commissioner, although he admits 
that the accused is not to be subjected 
to aclose and inquisitorial questioning and 
no altempt is to be made to elicit unwilling 
or unguarded admissions. The last phrase 
is of course a quotation from the Circular 
itself; but the point of permission to 
examine by means of question and answer 
as been entirely misinterpreted. What 
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the Circular says is : 
us . but he may properly be questioned so far 
as may be necessary to enable the Magistrate (a) 
to elicit from him whatever facts he is willing to 
state; (b) to understand exactly what his meaning 


is and how far he intends his confession or admis- 
sion to go;” 


and illustrations are given. Even if the 
statement of Neharoo were admissible, we 
could not, from the manner in which it 
was made, place any reliance on it or 
believe, from the manner in which the 
questions were put, that the accused was 
under the impression that he was not being 
examined and that he was making a 
purely voluntary statement. Although it 
appears from Mr. Purankar’s evidence that 
the Police had been excluded from the 
Court rcom, nevertheless Neharoo was hand- 
cuffed and the Magistrate’s orderly was 
holding the end ofthe chain. This would 
hardly conduce the accused to believe that 
he was making a voluntary confession. 

As the confessional statement of the 
accused must be entirely discarded, all 
that remains is the recovery of the bracelets, 
Ex. B,made by him. There is evidence 
in the deposition, of a local malguzar 
Lachmandss (P. W. No. 12), who was 
present when the statement which led to 
the discovery was made, that the statement 
was elicited by inducements on the part 
of the Circle Inspector of Police to the 
effect that Neharoo would be released if 
he told the truth; and it is contended on 
behalf of the appellant that this cir- 
cumstance would render the statement made 
by him inadmissible under s. 24 of the 
Evidence Act. Thisis notso. The learned 
Sessions Judge has correctly stated the 
law with respect to the effect of s. 27 of 
the Evidence Act, and we ourseives have 
recently held in Jamunia v. Emperor (3), 
that s. 27 of the Evidence Act is in the 
nature of a proviso relating to the previous 
sections which lay down the general rules 
as to the inadmissibility of confessions 
made in certain circumstances. Whether 
a confession to which s. 27 of the Evidence 
Act applies was induced by promises or 
nct is immaterial. The general ground 
for not admitting confessions made either 
to a Police Officer, or made under any in- 
ducement, or made by persons while in 
custody, is clearly the danger of admitting 
false confessions; but the necessity for 
this precaution disappears when the truth 
of the confession if guaranteed by the 


(3) 164 Ind. Cas. 964; A I R 1936 Nag. 200; (1936 
Cr, Cas. 814; 9 RN 48; 37 Cr. LJ 1047; IL ig 1930 
Nag. 18. 
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discovery of facts in consequence of the 
information given. The statement, theres 
fore, that the accused had deposited two 
karas belonging to the deceased in a 
certain place and offered to show the 
Police the spot is admissible. The state- 
ment made is in this particular case no 
more than a bare s.atement which could 
be deduced from the fact that he showed 
the spot, which is evidence of conduct 
admissible under s. & of the Evidence Act. 
Although the accused had not peen jormally 
arrested, we are satisfied that he was in the 
custody of the Police. The Police Officers 
certainly stale that he had been ques- 
tioned the day before and allowed to go 
home-—a fact which we are inclined to doubt, 
as the Circle Inspector states that the 
accused was summoned early in the morning 
of May 5 by the Sub-Inspector at his request, 
and the Sub-Iuspector states that when he 
went to the place of investigation on that 
morning he found the accused already 
there and does not know how he got there. 
We have little doubt that the accused was 
kept in custody throughout the previous 
night. We would also note a Very con- 
siderable discrepancy between the evidence 
of the Police witnesses that the statement 
was made at 6 o'clock in the morning, which 
the learned Sessions Judge has aceepted as 
a reason for there not being any witnesses 
there at the time, and the statement of 
Lachmandas (P. W. No. 12) that the admis- 
sion was not made till 11 o’clcck in the 
morning when. he himself was present. 

Now, although the statement is admis- 
sible, we are of opinion that very little 
reliance can be placed on it; and even if 
it were unreservedly accepted, it would 
be quite inaufficient, in the absence of 
other evidence against the accused, and 
there is none. In the trst information 
report onthe disappearance of Dau, Sital 
the brother of his grandfather, in describ- 
ing the ornaments on Daus person, stated 
that there was one kara which weighed 
30 tolas. The seizure memo recorded when 
Ex. B were recovered from Sital’s bada 
states that the karas were a pair and that 
the weight of the pair was 15 tolas. It 
was suggested by the learned Counsel for 
the appellant that a pair of karas weighing 
15 tolas would not be such as would be 
worn by a grown man, but would be those 
of a child. We have sent for the karas 
and on seeing them we are inclined to 
agree. They are small and, as they are 
before us with about half an inch between 
the openings, could not be worn on the 
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wrists of an ordinary man. Also, although 
they areof the sume pattern in that they 
are crude rings of silver without any 
design, they are decidedly unequal in size 
and weight and would vot appear to form 
a pair. As we see them now, they could 
not have been slipped off anyone's wrists, 
neither could they have been slipped over 
anyone's hands: to open them at all re- 
quires very considerable force. In their 
present condition they are certainly not as 
karas would be if they had been removed 
from the body of a dead person. It is of 
course possible that they may have been 
pulled apart and opened and subsequently 
closed for the purpose of being mixed with 
other karas for identification, but this is 
an assumption which we, in the absence 
of any evidence to this effect, are not 
entitled to make. Ifthe karas which were 
recovered were such as indicated that 
they had been removed from the person 
of anyone, then they have been subsequently 
tampered with and altered in shape, and 
there is no evidence how or why this was 
done. If they have not been tampered 
with, they cannot have been the karas 
which were taken from the body of Dau. 
There is another circumstance which 
throws further suspicion on the manner 
in which the investigation in this case has 
been conducted. In the course of the in- 
vestigation one Sakharam was examined, 
and while under examination, according 
to the Police, on the morning of May 7 he 
absconded on the pretext of making water, 
and despite an intensive search in the 
village of Darba and in the surrounding 
villages he could not be found. Neharoo, 
in his examination in Court, states that 
be himself was tortured by the Police and 
that Sakharam also was tortured and died 
in consequence. There is of course no 
evidence at all to support this allegation 
of torture, which is very commonly made, 
but there are events connected with the 
death of Sakharam, who is said to have 
committed suicide by hanging ‘himself on 
a tree in Sitaram's biara on the night 
of May 7, which call for investigation—an 
investigation which was not made. It is 
a matter for some surprise that Sakharam 
could not be found despite the intensive 
search which is said to have been made, 
and vet that he should commit suicide in 
the village that night. The Cirele Inspector 
in his evidence states that it was reported to 
him on the morning on May 8, that Sakharam 
had been found hanging on a tree. As 
a matter of fact he was found according 
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to Bhagatram (P. W. No. 5) who is the 
malguzar of Darba under a tree with a 
portion ofacut safa tied round his neck: 
the rest of the safa was found tied to & 
branch of the tree and hanging down from 
it. Now, if a cloth which is used in hanging 
a man breaks under the weight of the 
body, the presumption is that it breaks 
immediately the weight is applied, and it 
would appear unusual for strangulation to 
result at once. It was certainly a ques- 
tion requiring investigation. Now under 
para. 485 of the Polico Manual it is laid 
down for the instruction of Police Officers 
that when a person dies a sudden or 
unnatural death, and such person dies either 
while he isin Police custody or when he 
was in any way connected with a Police 
inquiry, intimation has to be sent by the 
quickest possible means to the nearest 
Magistrate authorized to hold inquests, 
and that in cases of emergency the Police 
Officer himself present can draw up the 
inquest report and forward the body for 
post mortem examination; but it is. clearly 
laid down that there should be an inquiry 
and that, if the superior Police Officer 
arrives before the Magistrate, he should 
commence the inquiry ahd examine witness- 
es, but that this inquiry will be regarded 
as a preliminary to the special inquiry by 
the Magistrate. The Sub-Inspector was 
aware of this particular rule, and states 
in his evidence that the realized that the 
inquest on Sakharam should have been 
held by a Magistrate, and_ that he told 
the Circle Inspector so: the Circle Inspector 
told him to mind his own business. He 
held the inquest himself the sime day 
and sent the body to Rajim for post mortem 
examination.. A report was certainly made 
toa Magistrate, and this report is Ex. D-2, 
It is, however, made on the ordinary form 
for reporting sudden and unnatural death 
under s. 174 of the Oriminal Procedure 
Code and appears to have been sent to 
the Magistrate hy the ordinary channel, 
and no attempt was made to get into 
touch with the Magistrate as soon as 
possible, so that an inquiry might be held 
as the Police Manual directs. The report 
itself is not worded so as to make it clear 
that the deceased Sakharam had actually 
been questioned and was being question- 
ed in the course of the inquiry. Toe 
information was sent from, Abhanpur 
Police Station on May 9, and did not reach 
the Magistrate until the 17th. Not only, 
then, was no report made urgeatly to a 
Magistrate, but even the inquest report 
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drawn up by the Circle Inspector of Police 
cannot be found. The Circle Inspector 
States that a search had been made for 
it in the station-house, in the Sub-Divisional 
Magistrate's office and in the Deputy Oom- 
Missioner’s office, but with no result. 
Although Sital (P. W. No.1), who is the 
father of the deceased Sakharam, states 
that he had no complaint to make as to 
the mannerin which the inquest was con- 
ducted, he is clearly not frank when he 
states that he does not know how his son 
died, and Bhagatram (P.. W. No.5) would 
appear to be telling the truth when he 
states that Sital expressed his surprise to 
the Police that they had heen searching 
for Sakharam the whole of the previous 
day and that Sakharam was found dead 
that day at Sitaram’s biara. Considering 
the suspicious nature of Sakharam’s death, 
the omission of the Circle Inspector to 
mention in his evidence that he was found 
at the foot of the tree with a cloth tied 
round his neck, and leading the Court to 
believe .by his evidence that Sakharam 
was found hanging on the tree, and the 
non-production of the inquest report, it is 
surprising that the Circle Inspector in his 
own interests should not have done all 
that. was possible in respect of the duties 
enjoined on him by the Police Manual to 
see that a proper Magisterial inquiry took 
Place. It would seem desirable that such 
an inquiry should take place now, and a 
copy of this judgment will be forwarded 
to the District Magistrate. 

As neither of the two grounds on which 
the conviction by the learned Sessions 
Judge rests has been accepted by us, it 
follows that the appeal succeeds. The con- 
viction is set aside and we direct that the 
accused Neharoo be released forthwith. 

D. Appeal succeeds. 


eed 


_LAHORE HIGH COURT 
Criminal Appeal No. 785 of 1936 
August 7, 1936 
Cotpstruam, J. 

PHUL KHAN AND anotazr—Oonviors 

—APPELLANTS 
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EMPEROR—Oppcgrrg Party 
Penal Code (Act XLV of 1860), s. 411—Accused 
found in possession of ornaments nine months after 
robbery—-Identification evidence of no value—Orna- 
ments of kind commonly used by ordinary people— 
ger dla Me should nor be drawn. 
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found in their possession, The identification evi- 
dence was of no value and the articles produced 
were of a kind commonly used by ordinary people. 
There was no evidence that any of them bore any 
special mark of identification : 

Held, that it was unlikely that the accused would 
have kept these articles so long had they known that 
they were stolen articles, especially as they themselves 
had been suspected shortly after the theft and it would 
not be safe to draw the presumption that they were 
either the thieves or were retaining the property dis- 
honestly, 4 

Or. A. from an order of the Magistrate, 
First Class, Delhi, dated June 15, 1936. 

Mr. Parkash Chand, for Mr. Qabut Chand, 


for the Appellants. 


Mr. Mohammad Amin Khan, for Govern™ 
ment Advocate, for the Crown. 

Judgment.—This judgment will dispose 
of the two Appeals, Nos. 785 and 874 of 
1936, the former submitted by Phul Khan 
and Surat through Counsel and the latter 
by Wali Mohammad through the jail authori 
ties. The three appellants were tried 
together on a charge under s. 394, the case 
against them being that on June 27, 1935, 
they had together robbed Sri Gopal, his 
wife Musammat Ram Kaur, and Chuni Lal 
on the high road between Delhi and Alipore. 
Sri Gopal, his wife and Chuni Lal were 
being driven in a tonga when they were 
attacked by four robbers armed with sticks 
who stopped the tonga, beat its occupants 
and robbed them of a number of orna- 
ments. 

Investigation was first made by Mir Zul- 
fikar Hussain, Sub-Inspector, but was in- 
fructuous. Suspicion had fallen on Phul 
Khan and Surat and the Sub-Inspector had 
shown these two men to Sri Ram and Chet 
Ram, two of the witnesses of the robbery, 
but these witnesses had failed to identify 
them. Many months later the investigation 
was continued by another Sub-Inspectovr, 
M. Mansab Ali Khan of Naugloi Thana. 
The three appellants were then arrested and 
put up for identification at different parades. 
Phul Khan was said to have produced a 
silver hasli, one of the stolen articles, from 
his house and Surat is said to have produced 
some silver buttons and small bangles of 
silver from his house. Information given 
by Wali Muhammad led to the recovery of 
a pair of silver nevris (ankle ornaments), 
from another man Badlu. At their trial 
the three appellants declared that they had 
not taken part in the robbery. Phul Khan 
and Surat denied that they had produced 
the hasli and other silver ornaments found 
in their possession and Wali Muhammad 
denied that he had ever passed the nevris 
to Badlu. Badlu, I may note, was not pro- 
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duced as a witness though there was evi- 

dence that the nevrishad been found with 

oy Arjmand, Head Constable (P. W. 
0. 20), 


The evidence of identification of Phul 
Khan and Surat has been rejected as un- 
reliable by the Magistrate for the reasons 
he gives in his judgment. I agree with 
him that the identification evidence in the 
case of these two accused is of no value. The 
articles produced by Phul Khan and Surat 
are of a kind commonly used by ordinary 
people. There is no evidence that any of 
them bore any special mark of identification. 
They were found in Phul Khan's and Surat’s 
Possession about nine months after. the 
robbery. Itis, I think, unlikely that Phul 
Khan and Surat would have kept these 
articles so long had they known that they 
were stolen articles, especially as they them- 
selves had been suspected shortly after the 
theft. In the circumstances I donot think 
it would be safe to draw the presumption 
that Phul Khan and Surat were either the 
thieves or were retaining the property dis- 
honestly. I accept their appeal and-acquit 
them. As regards Wali Muhammad, the 
identification evidence appears to me very 
strong. Chuni Lal (P. W. No. 4) the gold- 
smith who was robbed in the tonga, identi- 
fied Wali Muhammad as the man who 
actually tore off his earrings. There isin 
my mind no doubt of Wali Muhammad's 
‘guilt, and in view of his previous convic- 
tion and the nature of the present offence, 
Isee no reason to interfere with his sentence 
and I dismiss his appeal. 

N. Order accordingly. 





RANGOON HIGH COURT. 
First Civil Appeal No. 18 of 1936 
April 29, 1936 
Roseets, O. J. AND Mys Bu, J. 
U ZAWTIKA—A PPELLANT 
VETSUS 
U KALYANA —RESPONDENT, 

Burmese Buddhist Law — Acelesiastical Law — 
Poggalika owner dying—Gift of Poggalika property, 
validity of -~Donee appointing another monk in 
charge of Kyanugdatk property —Monk applying for 
freehold grant of adjoining land which was only 
leasehold but subsequently dying—Donee taking 
further proceeding and obtaining grant—Grant held 
merely graft on prior lease, rights of which belonged 
to Sangha in generat. 

Gift of Poggalika property is invalid in law and on 
the death of a Poggalika owner of a monastery ora 
monastic institution the property becomes Sanghika 
property (that is property belonging to the Sangha in 
generaljand Sanghika property either ofthe kind 
known as Aramika Sanghika or of the kind known as 
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Ganika Sanghika (Aramika Sanghika menning 
Sanghika property for the use of the Sangha dwelling 
in a particular locality, and Ganika Sanghika mean- 
ing Sanghika property for the use of the Sangha of a 
particular sect). [p. 968, col. 2.] 

Where the donee of such an invalid gift of Pogga- 
lika property appoints another monk in charge of the 
Kyaungdaik who having applied for freehold grant of 
adjoining land which formerly was only leasehold, 
dies subsequently, but the donee continues the prv- 
ceedings and obtains the said grant,the grant is 
merely a graftonthe prior lease of which the rights 
belonged to Sangha in general and it does not estab- 
lish donee’s claim to the sole ownership of the 
Kyaungdaik property. In re Biss (3), relied on. [p. 
969, col. 2.) 

F. C. A. from the judgment of the High 
Court, in Civil Regular No. 316 of 1935. 

Mr. Hla Tun Pru, for the Appellant, 

Mr. Tun Aung, for the Respondent. 

Mya Bu, J.—This is an appeal against 
the judgment and decree passed by the 
original side of this Court in favour of the 
respondent, who sued the appellant for 
ejectment from a Kyaungdaik known as 
“Kanyon Kyaungdaik” in Bahan, Rangoon. 
The parties to this appeal are Buddhist 
monks, and the property from which the 
respondent sought to have the appellant 
evicted is religious property, but in this 
ease intricate rules of the Vinaya are not 
involved. The factsof the case are that 
the Kyhungdaik in question was the Pog- 
galika property of a monk known as U 
Oktama. U Oktama used to reside in 
another Kyaungdaik known as Kantha 
Kyaungdaik, which was situated at a short 
distance from the Kyaungdaik in dispute. 
That, too, it is common ground, was his 
Poggalika property. U Oktama died 
about 15 -years ago. At the time of his 
death a monk by the name of U Satkeinda 
was residing in thesame monastery as U 
Oktama. U Oktama died after a very short 
illness. He took ill about 8 o'clock one 
evening and died about 3 o'clock the follow- 
ing morning. It is the case for the plaintif- 
respondent, who according to lay relation- 
ship was U Oktama’s nephew, that although 
he was at the time living at Yandoon, 
which is about 12 hours’ journey by launch 
from Rangoon, U Oktama during his short 
illness and while nearing his death made 
an oral declaration of his transfer of both 
the Kyaungdaiks by way of gift to him, 
i. e. the plaintiff-respondent. After the 
death of U Oktama the plaintiff-respon- 
dent came to Rangoon and placed U Sat- 
keinda in charge of Kanyon Kyaungdaik 
and another monk in charge of Kantha 
Kyaungdaik. Since then he has apparent- 
ly done nothing in connection with Kanyon 
Kyaungdaik which would have amounted 
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to an express assertion of authority either 
asa monk having control over the Ky aung- 
daik or a8 an owner thereof. It is con- 
ceivable that while U Satkeinda was 
exercising his control over Kanyon Kyaung- 
daik and was residing therein according to 
the ordinary rules of conduct and the 
rules of monastic discipline, it would not 
be necessary for the plaintiff-respondent 
to do anything at all in assertion of his 
authority in whatever capacity it might be 
over Kanyon Kyaungdaik. About two 
years ago U Satkeinda died. At that time 
the only other monk who was living in the 
Kyaungdaik was the defendant-appellant 
U Zawtika, Before his death U Satkeinda 
had taken steps to have a freehold grant 
of the land issued to him by the Rangoon 
Development Trust as this land had hitherto 
been, since the time of U Oktama, merely 
leasehold property, in respect of which 
periodical rent had to be paid to the Ran- 
goon Development Trust. That lease which 


existed since the time of U Oktama in 


U Oktama’s name continued to remain in 
U Oktama’s name till as a result of the 
application cf ÙU Satkeinda, a freehold 
grant was issued in respect thereof. Itis 
common ground that before U Satkeinda’s 
death he had already paid Rs. 1,000 made 
up of collections from his lay followers, 
towards the Rs. 1,500 which had to be paid 
in order to get the grant issued. After U 
Satkeinda’s death the plaintiff respondent 
continued the application, and had the 
grant issued in his name. At or about the 
time of the issue of this grant the plaintiff- 
respondent told the defendant-appellant to 
reside in the Kyaungdaik in a proper man- 
ner, observing the rules of conduct and of 
monastic discipline, but the defendant-ap- 
pellant’ filed a suit, being Civil Regular 
No. 599 of 1934 of the Original Side of 
this Court, for a declaration that the 
Kyaungdaik belonged to him, which I take 
it meant that the Kyaungdaik was his 
Poggalika property. The ground on which 
the claim was made was that it was made 
over asa giftto him by U Satkeinda be- 
fore U Satkeinda’s death. That suit failed, 
and, after the failure of that suil, the suit 
from which this appeal has arisen was in- 
stituted by the plaintiff-respondent. 

Facts constituting breaches of the rules 
of conduct and of discipline were alleged 
in the plaint to bave been committed by 
the defendant-appellant as the grounds 
upon which the defendant’s liability to 
eviction was based. But during the trial 


of the case in the original side as well as- 
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in the course of this appeal the case of the 
plaintif-respondent was confined only to 
this, viz. that the plaintiff-respondent was 
the owner of Kanyon Kyaungdaik, and that, 
therefore, he was entitled to have evicted 
therefrom the defendant whem he did not 
desire to continue in residence in that 
Kyaungdaik. There is no doubt authority 
for the proposition that a Poggalika owner 
of a Kyaungdaik can expel any person 
from the premises belonging to him with- 
oul alleging or establishing any misconduct 
or breach of discipline on the part of the 
latter: see Aletawya Sayadaw vV. 
Paleikpanna (1). 

The trial proceeded, therefore, upon the 
two main issues, namely, whether the 
plaintiff-respondent is the Poggalika owner 
of the Kyaungdaik in question and, if so, 
whether he had the right toeject the de- 
fendant from the Kyaungdaik. Evidence 
was led in proof of the oral declaration of 
gift by U Oktama in favour of the plaintiff- 
respondent. In addition to this, evidence 
was led to prove that the plaintiff-respon- 
dent after U Oktama's death, placed U 
Satkeinda in.charge of Kanyon Kyaung- 
daik, and that after U Satkeinda’s death 
the plaintiff-respondent placed the defen- 
dant-appellant in charge ofthe Kyaungdaik. 
These circumstances, together with the 
plaintiff respondent's success in getting the 
grant issued by the Rangoon Development 
Trust in his name, have been brought. 
forward to establish the Poggalika title 
which the plaintiff claims in this suit. The 
sole question for determination, therefore, is 
whether the issues of the grant by the 
Rangcon Development Trust in the name 
of the plaintiff-respendent either with or 
without the other circumstances narrated 
above established the plaintiffs claim that 
he was the owner of the prcperty. Jn my 
opinion, it does not. 

In the first place it is indisputable that 
the alleged gift by U Oktama in favour of 
the plaintiffrespondent is invalid in law 
and on the death of a Poggalika owner of 
a monastery ora monastic institution the 
property becomes Sanghika property (that 
is property belonging to the Sangha in 
general) and Sanghika property either of 
the kind known as Aramika Sanghika or 
of the kind known as Ganika Sanghika 
(Aramika Sanghika meaning Sanghika pro- 
perty for the use of the Sangha dwelling in 
a particular Iccality, and Ganika Sanghika 
meaning Sanghika property for the use of 

(1) 12 R 455; 156 Ind. Cas. 370; A I R 1935 Rang. 1; 
(1935) Cr, Cas, 1819; 7 R Rang. 407. 
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the Sangha of a particular sect). In this 
case, therefore, on the death of U Oktama, 
Kanyon Kyaungdcaik became either Aramika 
Sanghika or Ganika Sanghika. The right 
of use in such property vests in the monks 
residing in the particular locality or in the 
Sangha of the sect, but, for the sake of 
conveniense, the power of control resides, in 
the case of Aramika Sanghika property, in a 
particular mcnk such as the presiding monk 
of that locality or,in the cases of Ganika 
Sanghika property,in the leading monks 
of the sect or one of them. 

It dces not appear in the evidence that 
at the time of U Okteama’s death any 
particular monk or monks were dwelling 
or residing in Kanyon Kyaungdaik. The 
probability then is that the plaintiff-res- 
pondent, in virtue of his lay relationship 
with U Oktama and of the wishes of the 
deceased Poggalika owner of Kanyon Kya- 
ungdaik assumed control over it. This pro- 
bability is the only one which is consistent 
with the existence of the invalid gift and 
the fact, as to which there is sufficient 
evidence that the plaintiff respondent did 
take steps to have U Satkeinda placed in 
charge of Kanyon Kyaungdaik and an- 
other in charge of Kantha Kyaungdaik. 
The fact that U Satkeinda was placed in 
charge of the Kyaungdaik in question by 
the plaintiff-respondent, however, does not 
necessarily show that U Satkeinda received 
this Kyaungdaik as Poggalika property of 
the plaintiff-respondent to be in permissive 
occupation thereof. But the fact that for 
about 15 years, 4. e, during the lifetime 
of U Satkeinda after and death of U 
Oktama, he apparently had the sole charge 
of this Kyaungdaik without any interference 
from the plaintiff-respondent ; and before 
his death he took steps to have the leasehold 
right in the land converted into a freehold 
grant at the expense not of the plaintiff- 
respondent but of his own, which he met 
by collections from his lay followers, tends 
to show that U Satkeinda received the 
Kyaungdaik not as Poggalika property of 
the plaintiff-respondent but as from one 
who had the right of control or manage- 
ment ofthe Kyaungdaik. 

We have not been shown the grant 
itself, but from certain documents filed in. 
case No. 599 of 1934 it appears to us that 
all that U Satkeinda did in applying for 
the grant was in the nature of a step to 
get the leasehold rights converted into a 
freehold grant but not for the purpose of 
getting a title in any particular individual 
monk established. Consequently when on 


U ZAWTIKA V. U KALYANA (RANG) 


- 989 


the death of U Satkeinda the plaintiff- 
respondent continued to act in the proceed- 
ings and succeeded in getting the grant out 
from the Rangoon Development Trust it 
could not be but that he acted as a monk 
having control over the Kyaungdaik for 
the purpose of getting the leaseho'd rights 
converted intoa freehold grant. It follows 
then that the step that he took by prosecut- 
ing the unfinished proceedings started by 
U Satkeinda does not show that he did so 
in the assertion of his sole right of owner- 
ship to the property in respect of which the 
grant was subsequently issued. 

The construction to be put on the acts 
of U Satkeinda and by the plaintiff-res- 
pondent in getting the grant issued resem- 
bles in principle, that which is ordinarily 
put on the renewal of the lease by a 
tenant for life of a leasehold, on his own 
account, where the renewed lease enures 
to the benefit of those who were interested 
iu the old lease, and a constructive trust 
occurs: see Keach v. Sandford 
(2). In the case of the renewal of a 
lease the new lease is deemed to be a 
graft upon the old one: In re Biss 
(3). In the present case the grant is a 
graft on the prior lease of which the rights 
belonged to the Sangha in general when 
steps were taken to have the grant issued. 
In the result the obtaining of this 
grant must be deemed to be the obtaining 
of property on behalf of or for the use of the 
Sangha in general. In these circumstances, 
the issue of the grant in the name of the 
plaintiff-respondent does not establish his 
claim to the sole ownership of the Kyaung- 
daik because, as I have already remarked, 
the grant must be deemed to have been 
taken outin trust for the general bcdy of 
the Sangha. Now, there is evidence to 
show that at or about the time of the issue 
of this grant the plaintiff-respondent sent 
for the defendant-appellant, and what hap- 
pened is described by the plaintiff-respon- 
sith BUNE | are - 

“I sent for the defendan 
after U Satkeinda’s death Md oes gh 
and that was the first time I saw him. 1 warmed 
him to look after the Kanyon Kyaungdaik on my 


behalf, as my representative, observing the precepts 
properly,” 

U Tezawsara stated : 

“On the death of U Satkeinda, I saw the plain. 
tiff in Rangoon. He came here on his way to E ea 
The defendant was given charge of Kanyon Kyaung 
after the death of U Satkeinda.” = 


In none of these statements is there any 


(2) Sel. Cases in Chancery 61. 
ee Oh. 40;72 LJ Ch. 473; 88 L T 403; 51 W 
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clear indication of assertion on the part 
of the plaintiff-respondent or of acknow- 
ledgment on the part of the defendant- 
appellant, of the plaintilf-respondent's 
ownership of the Kyaungdaik, as distinct 
from mere rightof control as a monk of 
the sect tothe use of which the i yaung- 
daik had fallen as Sanghika property. It 
is quite manifest that the defendant-ap- 
pellant did not come into possession of the 
Kyaungdaik by virtue of what was alleged 
to have taken place on that occasion, and, 
therefore, the latter part of s. 116, Evi- 
dence Act, which deals with the principles 
of estoppel of the licensee of a person in 
possession, does not apply to the case; nor 
do the facts narrated above bring into 
play the general principles of estoppel 
enunciated ins. 115, Evidence Act, against 
the defendant-appellant. 

The case turns solely on the question 
whether the plaintiff-respondent is the 
Poggalika owner of the Kyaungdaik. If he 
is the Poggalik owner of the Kyaungdaik, 
he would, it is granted for the purpose of 
this case, have the right to have the de- 
fendant evicted from the Kyaungdaik; but 
it is clear that he has failed to establish 
this fact. The question as to whether the 
plaintiffrespondent isin the position of a 
presiding monk or of a monk who has the 
legal authority or control over the Kyaung- 
daik does nor arise directly in this case. 
‘he observations which I have made in 
that regard are merely observations for the 
purpose of showing thatthe facts alleged 
in the evidence regarding the plaintif- 
respondent's part in placing U Satkeinda 
in charge of Kanyon Kyaungdaik on the 
death of U Oktama donot show that the 
plaintiff-respondent’s Poggalika ownership 
was specifically acknowledged by U Sat- 
keinda. Whether or not he was in the posi- 
tion ofa presiding monk or of a monk 
who had authority or control over the 
Kyaungdaik and had the legal right to have 
the defendant-appellant evicted therefrom 
in the event of his being able to establish 
breaches of rules of discipline or of con- 
duct does not arise in this case and we 
do not decide these questions here. This case 
undoubtedly fails completely upon the bases 
on which it was fought during the trial. 
1 would allow the appeal and direct that 
the decree of ejectment passed by the origi- 
nal side be set aside, the plaintiff-respon- 
dent to pay the costs of the defendant- 
appellant in both Courts. 

Roberts, C. J.--I agree. 

D. Appeal allowed, 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 231-B 
of 1934 
October 7, 1936 

Groep, J. 

SANGIDAS—APPELLANT 
VETSUS 

CHAHADU AND 0THERg— 

h, RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXI r. 93 
—Judgment-debtor having no saleable interest in 
property — Auction-purchaser, if can maintain suit 
for refund of purchase money, 

An auction-purchaser cannot maintain a separate 
suit for refund ofthe purchase money on the ground 
that the judgment-debtor had no saleable interest 
at all. Where there is fraud, or misrepresentation, 
other than fraud, or irregularity in publishing or 
conducting the sale, there might be some remedy 
by way of damages against the person responsible, 

[Case-law discus sed.] 

The law cannot be altered because of a case of 
hardship; and once the sale is confirmed itmust be 
presumed conclusively that there is no defect in the 
sale either under r. 90 or under r. 91; and go there - 
exists no basis for a suit on the ground of want of 
saleable interest ofthe judgment-debtor. If there is 
no warranty of title there is no cause of actionin 
favour of the auction-purchaser, and no question of 
equity and justice arises. Mangal Sen v. Mathura 
Prasad (7), relied on. 


S.A. from the Appellate decree of the 
Court of the First Additional District Judge, 
Akola, dated October 22, 1934, in Civil 
Appeal No. 136 of 1933 confirming the 
decree of the Court of the Sub Judge, 2nd 
Class No. 3, Akola, dated August 31, 1933, 
in Civil Suit No. 11 of 1932. 


Messrs. W. R. Puranik and M. D. 
Khandekar, for the Appellant. 

Mr. M. R. Bobde, for the Respondents. 

Judgment. —Respondent No. 1 Gha- 
hadu purchased field survey No. 38-2 
in a sale of mortgaged property 
in execution of the decree of one Ram- 
pratap, futher of the appellant. The 
sale was contirmed on April 11, 1929, and 
Rampratap withdrew the sale proceeds on 
July 5, 1929, Respondent No. 1 was unable 
to get possession asthe field was found 
to be with one Maroti who had a good title 
toit. On April 9, 1931, he applied for 
refund of his purchase money, but that 
application was rejected as he had not 
applied within time for setting aside the 
sale. He, therefore, brought the present 
suit against Rampratap’s sons, alleging 
that Rampratap fully knew that this field 
belonged to Maroti, and yet he gave false 
information about it in the sale statement, 
asa result of which the plaintiff respondent 
No. 1 was misled into believing the 
statementto be true, and to purchase the 
field. Both the lower Oourts have upheld 
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the claim. Thelower Appellate Court finds 
that theremay have been no wilful fraud, 
but there was certainly a gross neglect of 
duty on the part of Rampratap, and his 
heirs are liable. Itis now contended, first, 
that the present suit is untenablein law, 
and secondly, that Rampratap’s conduct did 
` not amount to any dereliction of the duty 
imposed on his. 

Appellants say that plaintiff's only 
remedy was that open to him in execution 
proceedings. He ought to have made the 
allegations of fraud and negligence when 
he applied for refund of the purchase 
money, and having failed to doso, he 
cannot on principles analogous to ves 
judicata, be allowed to do so now. The 
present suit would also be barred under 
O. XXI, v.92 (3) of the Civil Procedure 
Code asan application lay under r. 91, and 
refund would have been directed under 
r. 93. Respondent answers this first by 
saying that 1.91 must be confined | strictly 
to the grounds set forth in it, namely, that 
ajudgment-debtor had no saleable in- 
terest in the property sold but that if 
plaintiff is in a position to prove in addition 
negligence of the decree-holder, he is not 
debarred from the wider remedy ofa suit. 
in either case, however, the remedy under 
r. 91 would be available; so the necessity 
for allowing recourse to a regular suitis 
not apparent. Aseven aright of appeal 
is provided against the decision under this 
order, it would seem that that remedy 
in execution is intended to be ex. 
haustive. 

Then itis said for the respondent that 
r. 90 refers only to an irregularity or 
fraud in publishing or conducting the 
sale, and that the fraud, if any, practised 
by the appellant was previous to the pub- 
lication and conducting. Iam unable to 
draw this distinction. It seems to me that 
as the appellant’s father was responsible 
for the sale statement on which the prc- 
clamation is based, he would be responsible 
for any irregularity or fraud which con- 
sequently occurred in the proclamation. 

Itis said that there is a difference of 
opinion whether an auction-purchaser can 
apply under O. XXI, r.90. The balance 
of authority is now decidedly in favour 
of the view that he can. That was the 
Nagpur view as held in Shivprasad v. 
Santooji (1) and Haridass v, Mofailal (2). 
On the main question as to whether a 
on I8NLR 98; 65 Ind. Cas. 875; A I R 1922 Nag. 


(2) 26 N L.R127; 191 Ind. Cas. 658; A IR 1930 
Nag. 5; Ind. Rul, (1980) Nag. 114. 
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separate suit lies, there has also been some 
difference of opinion. For the respondent's 
view reliance is placed on Dayaldas v, 
Shankar (3) and Dewaji v. Amritebai (4) 
In the latter case Mittra, A. J.C. held that 
isnot now disputed, that there is no 
implied warranty of title in such a sale 
under the Civil Procedure Uode, but he 
said that he agreed that a duty is cast 
upon the decree holder under the present 
Code, for a breach of which an action in 
demages would lie. ‘This case was followed 
by Niyogi, A. J. O. in Dayaldas v. Shankar 
(3) and it was held that, although there was 
no warranty of title, the plaintiff could 
rest his claim on allegations of fraud and 
neglect of duty, which are grounds indepen- 
dent of his statutory right to set aside the 
sale and claim refund of his purchase 
money. It is difficult to reconcile this 
decision with a later case of the same 
learned Additional Judicial Commissioner 
in Balwantro v. Sital (5). 

In the former case the question whether 
the auction-purchaser should be pinned 
down to execution proceedings was not 
fully gone into. In Balwantraov. Sital (5) 
the former judgment is not referred to 
and the regular suit was held barred on 
the ground that the issue ought to have been 
raised under O. XXI, r. 90. In Nannu 
Lal v. Bhagwan Das (6) the suit of an 
auction-purchaser for refund of purchase 
money wasthrown out on the ground that 
he ought to have had the sale set aside 
under O, XXI, r. 91, when he would be 
entitled to refund under r. 93. This 
decision pointed out the difference between 
the present Code andthe old procedure 
Code of 1882. It put the matter somewhat 
differently but the result is the same as 
that reached in Balwantrao v. Sital (5). 
In the Bench case of Mangal Sen v. Mathura 
Prusad (7), the question has been ex- 
haustively discussed and the authorities 
reviewed, and their Lordships upheld what 
they called the firmly established rule of 
their Court that an auction-purchaser 
cannot maintain a separate suit for refund 
of the purchase money on the ground that 
the judgment-debtor had no saleable in- 
terest atall. They conceded that, where 


(3) 27 NUR 318; 134 Ind. Cas. 269; 14 N L J 
20; A I R 1981 Nag. 116; Ind. Rul. (1931) 


Nag. 141. 
(4) 15 N L R 140; 52 Ind. Cas. 818; A I R 1919 Nag. 
96 


(5) 17 N L J 227, 

(6) 39 A 114; 37 Ind, Cas. 9; 14 A LJ1216; AIR 
1917 AIL 363. 

(7) 57 A 690; 157 Ind Oas. 33; (1935) AL J 261: 
A UR 1935 All. 470; 1935 A L R 682; 8R A 85, : 
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here is fraud, or misrepresentation, other 
han fraud, or irregularity in publishing or 
conducting the sale, there might be some 
remedy by way of damages against the 
person responsible. In the case before 
them the appellants were aware of the 
hostile litigation challenging their right to 
the property before the sale was confirm- 
ed, but they allowed it to be confirmed, 
and in fact defended the claim against the 

laimant. 
: Tt wi held that as they purchased the 
property without any warranty | of title, 
however unfortunate their position might 
be, they have no remedy to claim a 
refund, because a refund can be claimed 
on the ground of breach of warranty only, 
and on noother ground. 

In the present case, the respondent was, 
as he admits, at least aware of the claimant's 
possession over the field for some years. 
Although possession does not necessarily 
imply title, this ought to have put him on 
enquiry, and if he had cared to look at 
the parcha filed along with the same state- 
ment, be would have found that the claim- 
ant hada recorded title. In any case the 
law cannot be altered because of a case 
of Heroes te and as their Lordships say 
i i bad case: 
ee Aan T confirmed, it must be presumed 
conclusively that there is no defect in the sale either 
under r. 90 or under r. 91; and so there exists 
no basis for a suit on the ground of want af sale- 
able interest of the judgment-debtor. If there ie no 
warranty of title there is no cause of action 
in favour of the auction-purchaser, and no question 

i nd justice arises. 
Š Other pee on the point are referred to 
in Malla’s Civil Procedure Code, 10th 
edition, pp. 837, 838 under O. XXI, r. 93, 
and the learned author shows that the 
weight of authority is against the tenability 
of such a separate suit. In the cases cited 
by the other side there is only an obiter 
dictum in Gulzari Lal v. Sheo Charan Lal 
(8) without any discussion, to the effect 
that where a case Offraud or misrepre- 
sentation is made out it may be oven to 
the auction-purchaser to apply for a Teview 
of the order orseek relief by a separate 
suit. In Mehar Chand v. Milkhi Ram (9) 
a Full Bench certainly set forth the view 
that such a suit does lie, being essentially 
one for recovery of money had and 
received, on failure of consideration, and 
that r. 92 or 93 of O. XXI, has no ap- 
plication. This case has been criticized 

(BA I R 1935 All, 889; 156 Ind. Cas, 389; 
1935 A L R 590;7 R A 1064; (1935) A LJ 940, 

9) 13 L618; 138 Ind. Cas. 47; A I R 1932 Leh. 401; 
Ind. Rul. (1932) Lah, 396; 33 PL k 649. 
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and dissented from-—and with due defer- 
ence, in my cpinion rightly so—in Mangal 
Sen v. Mathura Prasad (7). I accept the 
view thatin such. circumstances a separate 
suit does not lie and allow the appeal on 
that ground. It is thus unnecessary to 
decide the other point whether there was 
neglect by Rampratap of the statutory 
duty imposed on him. However, I do find 
that there was such neglect. Ram- 
pratap wasa witness in Maroti’s success- 
ful suit for declaration of his title of 1917. 
The sale statement had to be verified by 
his stating thatthe facts set forth, were 
true to his knowledge. It was his duty to 
make mention of Rampratap’s claim; and 
his admission in the sale statement and 
the filing of the parcha were not sufticient 
as they might be overlooked by an 
incautious bidder who would naturally 
rely primarily onthe proclamation itself. 
The appeal, however, succeeds on the first 


Point, and is allowed with costs. Plaintiff's 
claim stands dismissed. 
D. Appeal allowed. 


CALCUTTA HIGH COURT. 
Criminal Appeal No. 547 of 1936 
September 16, 1936 
Henperson AND R. C. MITTER, JJ. |, 
GANGEYA NAROTHAM SHASTRI— 
APPELLANT 
versus 
EMPEROR—Oppositg Party 

Calcutta Port Act (III of 1890), s. 84—Original 
wall itself illegal erection—Addition to it—Case, if 
comes within s. 84. 

Where the original wall itself is an illegal erection, 
the making of additions or re-erecting part of it 
brings the case within s. 84, Calcutta Port Act. 

Messrs. N. K. Basu and Samarendra 
Nath Mukerji, for the Appellant. 

Mr. D.N. Bhattacharya, for the Orown. 

Mr. Satindra Nath Mukerji, for the Com- 
plainant. 

R. C, Mitter, J.—In this case the appel- 
lant before us has been convicted under 
s. 84, Port Act, and sentenced to pay a fine 
of Rs. 500. The subject-matter of the 
charge is a wall which has admittedly en- 
croached into the river Hooghly beyond 
the highwater mark. The proceedings were 
started on the basis of a report submitted 
by Mr. Wilcox on June 21, 1935. He stated 
in that report that while surveying in that 
locality he noticed that the construction 
was in progress at the place, that is to 
say, the wall was being actually built and 
the base of the wall was below the high- 
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water level - because in the report 
he says that the outer wall is appro- 
ximately 14 feet above the standard level 
of the Kidderpore Dock, the higawater level 
being 15:09 feet above that standard level. 
In the said report he also sbuted that the 
owner has assured him that he would sub- 
mit a plan and apply for sanction before 
proceeding further with the wall. ‘lhe 
defence that was takenis that there was 
a Wall at the place from before 1926 when 
the appellant purchased the house and the 
land and that he was merely repairing the 
existing wall, He says that he has com- 
mitted no offence because he is not erecting 
for the first time a wall ara place which 
is below the highwater level. ‘lhe question 
‘is pre-eminently a question of fact. The 
learned Chief Presidency Magistrate has 
come to the finding that there cannot be 
any doubt that there was an old wall there, 
but the old wall was being extended. We 
have examined the evidence in detail and 
it appears to us that there are certain 
salient facts which go tosupport the find- 
ing of the learned Chief Presidency Magis- 
trate. There is evidence on the record 
. that in the year 1923 there was no wall at 
the place, that in 1922 the vendor of the 
accused applied for sanction under s. 83, 
Port Act, but sanction was refused. There 
is nothing to suggest that between 1923 
and 1935 there was any application for 
sanction under s. 83, Port Act, which has 
been granted. 

The wall whether a portion of it was an 
old wall or not was clearly an unautho- 
rised act. Ifitis added to, the case clear- 
ly comes, in our opinion, within s. 84, Port 
Act. There is also positive oral evidence 
to support the finding that in 1985 the ac- 
cused was making additions to the wall. 
After the report submitted by Mr. Wilcox 
on June 21, 1935, the accused was formally 
asked to stop the construction. After that 
he wrote a letter Ex. 8 in the case which 
is dated July 16, 1935, wherein he took up 
the position no doubt that it was no new 
construction but he agreed to obtain the 
necessary permission tor the purpose of 
proceeding with the work. This letter was 
followed up by the accused and his Pleader 
going to the Fort Office in crder to enable 
them to put in an application for permis- 
sion under the provisions of s. 83, Port 
Act. When that application with the ne- 
cessary plan had been put in, Mr. Kelly 
was asked to report and he went to the 
place in October 1935, and took the levels. 
The result of his inspection is embodied in 
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Ex. 10 which was prepared on October 25, 
1935. No doubt from these notes he pre- 
pared a plan after the institution of the 
proceedings. That planis marked Ex. 11. 
But this plan was prepared on the figures 
which he had noted down on October 25, 
1935, and no suggestion has been made as 
to the accuracy of the map Ex. 1l. That 
plan clearly indicates the encroachment 
into the river-bed, a portion of which ac- 
cording to the finding of the learned 
Magistrate is undoubtedly a new construc- 
tion, a finding which is well supported 
by the evidence which we have examined. 
We accordingly hold that the accused has 
been rightly convicted under s. 84, Port 
Act. We accordingly dismiss this appeal. 

Henderson, J.- I agree and only de- 
sire to say this: The appellant failed to 
establish his case that the wall was origin- 
ally made by his vendor and that he himself 
was merely repairing that wall, a story 
which, in fact,is a highly improbable one. 
But supposing it was true,in my opinion, 
it would not make the slightest difference. 
When the wall itself was an illegal eree- 
tion, it appears to me to be no defence 
for the appellant to say that he was merely 
re-erecting part of it. 

D. Appeal dismissed. 


LAHORE HIGH COURT 
Civil Regular Second Appeal No. 996 of 1936 
January 5, 1937 
Tek CHAND, J. 
DILLU—PLAINTIFF-- APPELLANT 
versus 

RAM DITTA —DEFENDANT—RESPONDENT. 

Mortgage—Agriculturist taking land of another 
agriculturist on mortgage—Undertaking to pay off 
debts of mortgagor to non-agriculturist—Transaction, 
if opposed to public policy—-Mortgage by mother as 
guardian of minor to pay debts for which minor 
25 liable—Whether binding on minor. 

There is nothing illegal or opposed to public 
policy in one agriculturist taking the land of another 
agriculturist on mortgage, undertaking in exchange 
to pay ofi the debts due by the mortgagor to a 
non-agriculturist, 

M owed a debt to A, a non-ugriculturist. On 
M's death his land devolved on his minor son R. 
Rs mother acting as his guardian entered into 
two mortgage transactions with the plaintii, an 
agriculturist. In consideratidn plaintiff undertook 
to discharge the debt due by M to A. The 
Revenue Authorities sanctioned the second mortgage 
but rejected the fist. Thereupon the plaintiff institut- 
ed a suit against R through his mother as guardian 
for possession of the land comprised in the first 
mortgage: 

Held, that the transaction was not contrary to 
the provisions of the Punjab Alienation of Land 
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Act, especially in the absence of allegation much 
less proof that the plaintiff was acting benami for A. 
` Johan Khan v Dalla Ram (1), Haidar v. Fateh 
Khan (2), Ladha Singh v. Ahmad Yar (3), and 
Wasinda Ramv. Bahadur Khan (4), referred to ; 

Held, also, that the entire property which R 
inherited from his father would have been liable 
for his debt and that the transaction was binding 
on the minor. Jagdip Singh v, Bawa Narain Singh 
(5), distinguished. 

C.R. S. A. from the decree of the Addi- 
tional District Judge. Karnal at Ambala, 
dated April 18, April 1936, affirming that 
of the Subordinate Judge, Third Class, 
Kaithal, dated August 16, 1935. 

Messrs. Asa Ram Aggarwal and Yash pal 
Gandhi, for the Appellant. 

Mr. Charanjiva Lal Aggarwala, for the 
Respondent. 

Judgment.- The facts of the case, 
which have given rise tothis appeal are 
as follows:— 

One Mam Chand Jat of Mauza Khurana, 
Tehsil Kaithal,. Karnal District, owed a 
debt to Amar Nath, a non-agriculturist. 
He owned a half share in a holding of 
394 bighas 13 biswas. On Mam Chand’s 
death his land devolved on his minor son 
Ram Ditta. The debt due by Mam Chand 
to Amar Nath amounted to Rs. 4,000 on 
February 3, 1933. On that date Musam- 
mat Basanti, mother of Ram Ditta act- 
ing as his guardian entered into two mort- 
gage transactions by registered deeds 
with Dillu plaintiff-appellant, a Gujjar of 
Mauza Malakpur, Tebsil Kaiihal, who is 
an agriculturist. By the first of these 
transactions she mortgaged 50 bighas 6 
biswas of land to Dillu for Rs. 3,000. By 
the second transaction, she effected a self- 
redeeming mortgage of 37 bighas of land 
in favour of Dillu for a period of 20 years 
in lieu of Rs. 1,000. In consideration, 
Dillu undertook to discharge the debt due 
by Mam Chand to Amar Nath. On the 
same day he made entries to that effect 
discharging Ram Ditta from liability for 
his father’s debt. He also executed a 
nawan in the bahi of Amur Nath binding 
himself to pay Rs. 4,000 to him. The 
Revenue Authorities sanctioned the mutation 
with regard to the mortgage of 37 bighos 
for 20 years for Rs. 1,000, but rejected 
the mutation relating to the first mort- 
gage of 50 bighas 6 biswas for Rs. 3,000. 
Thereupon, Dillu ‘mortgagee instituted the 
present suit against Ram Ditta minor, 
through his mother Musammat Basanti as 
his guardian, for possession of the land 
comprised in the first mortgage. 

In defence, Musammat Basanti denied 
the factum of the mortgage in favour of 
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Dillu and pleaded that a fraud had been 
perpetrated on her by. Amar Nath and 
that really she had mortgaged 50 bighas 
6 biswas of land to Amar Nath for a period 
of 20 years only. She further raised the 
plea that the mortgage was without con- 
sideration. 

The trial Judge found that no fraud 
had been committed by Amar Nath on 
Musammat Basanti, that the transaction, 
which was evidenced by a registered deed, 
was for valuable consideration but that it 
was not binding on Ram Ditta minor as 
it was not for his benefit. On this find- 
ing, he dismissed the suit. 

On appeal the learned District Judge 
observed that the transaction was not 
binding on the minor as it wasan attempt 
by Amar Nath, a non-agriculturist to 
circumvent the provisions of the Alienation 
of Land Act by arranging a mortgage of 
Ram _ Ditta’s land to Dillu, another agricul- 
turist. Further he found that the trans- 
action was not for the benefit of the minor 
as all that could be done under the law 
to pay off Amar Nath was to effect a 
temporary alienation of his land for a 
period of 20 years, but by the transaction 
in dispute all his land had been mortgaged 
except a small plot of 5 bighas which 
was insufficient for his maintenance. He 
accordingly affirmed the decision of the 
trial Judge-and dismissed the plaintiff's 
appeal, 

The plaintiff has come upon second appeal 
and it has been pointed out on his behalf 
that the learned Judge was in error in 
assuming that the entire land of the 
minor had passed out of his hands by 
the transactions referred to above, with 
the exception of a small plot of 5 bighas. 
It appears from the copy of the jamabandi 
on the record that Ram Ditta had a half 
share in a joint holding of 394 bighas 13 
biswas: in other words he owned 197 
bighas 6 biswas. By the two mortgage 
transactions his mother had alienated 87 
bighas 6 biswas of land only. This left 
him with 110 bighas of unencumbered 
land, beside houses and movable property 
which he had inherited from his father. 
The learned Counsel for the respondent 
has not been able to show thatthe figures 
given in the jamabandi are erroneous and 
that the minor was left with anything 
less than 110 bighas of lands. 

The learned District Judge was obviously 
in error in presuming that the transaction 
in dispute was conirary to the provisions 
of Alienation of Land Act. It 
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hag been ruled by the Chief Court and 
this Oourt in a number of cases that 
there is nothing illegal or opposed to 
public policy in one agriculturist taking 
the land of another agriculturist on mort- 
gage, undertaking in exchange to pay off 
the debts due by the mortgagor to a non- 
agriculturist. See Jahan Khanv. Dalla 
Ram (1), Haidar v. Fateh Khan (2), Laaha 
Singh v. Ahmad Yar, 60 Jud. Cas. 463 (3) and 
Wasinda Ram v. Bahadur Khan (4). There 
is no allegation much less proof—that 


Dillu was acting benami for Amar Nath in 


this transaction. 

The learned Counsel for the respondent 
has urged that as a debt due by Mam 
Chund to Amar Nath was unsecured, his 
land, which passed on his death to his 
son Ram Ditta, was not liable for his 
debts, on the principle laid down in Jagdip 
Singh v. Bawa Narain Singh (5). But 
that ruling applies to land which was 
ancestral in the hands of the deceased 
father. In the present case, there is no 
allegation that the land was ancestral, 
and this was eventually conceded by the 
respondent's Counsel before me. This being 
the position, the entire property which 
Ram Ditta inherited from his father would 
have been liable for his debt, and his 
land consisting of 197 bighas 6 biswas could 
have been alienated for a period of 20 
years, and in that event the minor and 
his mother would have been left wholly 
unprovided for this long period. .By the 
transactions referred to above, Musammat 
Basanti mortgaged 87 bighas of land only 
and kept intact the remainder of the 
estate for the maintenance and.up-bring- 
ing of the minor. In these circumstances 
the transaction in dispute is binding on 
the minor. 

I accept the appeal, set aside the judg- 
ment and decree of the learned District 
Judge and grant the plaintifl-appellant a 
decree for possession of the land in dispute 
with costs throughout. 

N. Appeal accepted. 
os? 142 P R 1907; 48 P L R 1908; 86 PW R 


(2) 119 P L R 1916; 37 Ind, Cas. 193; MAP W R 
1916; A I R 1917 Lab 71. 

(3) 60 Ind. Cas. 463. : 

(4) AIR 1984 Lah, 434; 152 Ind. Cas, 224; 1934 
Or. Cas, 69; 35 PL R 361;7 R L 268; 36 Cr. LJ 20, 

(5) 4 PR 1913; 15 Ind, Cas, €66; 173 P L R 1912; 
160 P W R 1912, 
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RANGOON HIGH COURT 
Criminal Appeal No. 953 of 1936 

August 25, 1936 
Roperts, O. J. AND DUNKLEy, J. 

NGA KYAN—AccUssp-—APPELLANT 
VETSUS 
EMPEROR—Opposits Party 

Criminal Procedure Code (Act V of 1898), ss. 32 (2), 
31, 30—Magistrate specially empowered under s. 30 
—Whether can pass sentence of imprisonment n 
addition to whipping—Whipping—Kule that a 
certain number of lashes is equivalent to imprison- 
ment—Whether applies when sentences of different 
kinds are combined. 

A person who commits an offence under s, 326, 
Penal Code, may be punished with whipping 
in addition to any other punishment to which he 
may be liable. He may, therefore, be sentenced to a 
term of imprisonment not exceeding seven years 
and in addition toa sentenca of whipping, in view 
of s. 3204), Criminal Procedure Uode and s. 3 of 
Buma Act VILL of 1927. | 

The guide that a certain number of lashes might 
be taken asthe equivalent of a certain number of 
months’ imprisonment, which is of importance 
when questions of commutation of sentences have to 
beconsidered, is of no application in a case where 
i Magistrate is lawfully combining two different 
kinds of sentences in accordance with the powers 
under s. 32 (2), Criminal Procedure Gode. | 

Or. A. from an order of the Sub-Divisional 
(Special Power) Magistrate, Ye-U, in 
Criminal Trial No. 20 of 1936. 

Mr. Ba Hab, tor the Crown. 

Roberts, ©. J.—This is an appeal by 
Nga Kyan, who was sentenced by the 
learned Sub-Divisional Magistrate at Ye-U 
for the offence of voluntarily causing 
grievous hurt contrary tos. 326, Indian 
Penal Code upon one U San Nyun who 
was an Honorary Assistant Myook at 
Tabayin. The case is of some importance 
because the question has arisen whether 
u Magistrate whois specially empowered 
under s. 30, Criminal Procedure Uode may 
passa sentence of wnippingin adddition 
to the maximum sentence ot seven years’ 
imprisonment for the same offence. 
Section 34, Oriminal Procedure Code lays 
down that: 

“The Court ofa Magistrate, spacially empowered 
under £. 30, may pass any sentence authorized by 
law, except a sentenceolueath or of transportation 


for a term exceeding seven years or imprisonment 
for aterm exceeding seven years,’ 


Jt is clear, therefore, tuat so far as im- 
prisonment it concerned, the period of 
seven years must not be exceeded, bat, 
any sentence authorized by Jaw under 
s. $2 (2), Criminal Procedure Uode is per- 
missible, and that sub-seclion expressly 
lays down that : 

“The Court of any Magistratemay pass any lawful 
sentence, combining any of the sentences which it 
ig authorized by law to pass.” 


A sentence cf imprisonment may therefore 
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be combined with one of whipping if the 
offence is punishable with whipping in 
addition to any other punishment to 
which tbat offender may be liable under 
the Indian Penal Code. Looking at s. 3, 
Burma Act VIII of 1927, it is clear thata 
person who commits an offence under s. 326, 
Indian Penal Code may be punished with 
whipping in addition to any other punish- 
ment to which he may be liable. He may, 
therefore, be sentenced to a term of 
imprisonment not exceeding seven years 
and in addition toasentence of whipping. 
Some reference has been made to a case 
in whichthe question of the comparative 
severity of whipping and imprisonment 
came up for consideration, and it was laid 
down thatasa guide a certain number of 
lashes might be taken as the equivalent of 
acertain number of months’ imprison- 
ment. This guide, which is of importance 
when questions of commutation of senten- 
ces have tobe considered, is of no appli- 
cation ina case where a Magistrate is 
lawfully combining two different kinds of 
sentences in accordance with the powers 
under s. 32 (2), Criminal Procedure Code. 
Passing to consider the case under appeal, 
therefore, we have no doubt that we could 
ifthe circumstances render it desirable, 
permit this sentence to stand in its 
entirety bothas regards the whipping and 
as regards the imprisonment. The attack 
which the appellant made upon U San 
Nyun wasa particularly brutal one; his 
victim was an oldman of 64 who was an 
Honorary Assistant Mycok, and, as the 
Sub-Divisional Magistrate pointed out was 
only doing his duty as an officerof the 
Government at the time when he was 
attacked: no fewer than 18 wounds were 
inflicted upon him; his life wasin danger 
for over a month; he lost the use of his 
right shoulder joint; his little finger was 
cub off; and he lost the use of his left 
hand. But one of the factors which the 
learned Sub-Divisional Magistrate took 
into consideration wus not only the age 
but the position of the victim. In the 
examination of the appellant he said that 
he did not kuow that U San Nyun was an 
Honorary Assistant Myook. We think 
that this question was never really investigat- 
ed, and although it is very probable tnat 
the prosecution could have proved 
knowledge on the part of the appellant as 
to the identity of his victim, they failed to 
doso, and in those circumstances the 
learned Sub-Divisional Magistrate should 
not have taken it into account in awarding 
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the sentence. We are, however, impressed 
with the enormity of the offence and the 
brutal circumstances in which it was 
inflicted, and we thinkin the circumstances 
the proper sentence is that the accused 
suffer six years’ rigorous imprisonment 
and the sentence of whipping shall 
stand. 

Dunkley, J.—I agree. 

N. Sentence reduced. 


NAGPUR HIGH COURT 
Criminal Appeal No. 334 of 1936 
January 29, 1937 
GRILLE AND GRURR, JJ. 

KARU—APPELLANT 
VETSUS 
EMP EROR-—RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 164— 
“Statement”, whether includes statement by accused 
—Use of such statement against accused — Confession 
— Recording of—What amounts to confesston—There 
must be animus confitendi. 

The word ‘statement’ in s. 164 of the Criminal Pro- 
cedure Code is not limited to a statement by a wit- 
ness but includes that made by an accused and not 
amounting toa confession. Where the statement of 
the accused is validly recorded as such, there is 
noimpedimentin strict law to its use against him 
inthe capacity of an accused. At the same time, 
the procedure of taking a statement on oath as from a 
witness and then using it ata later stage against an 
accused is not one which commends itself and this 
would be a reason for rejecting the statementon its 
merits. Legal Remembrancer v. Lalit Mohun Singh 
Roy (2), Abdul Rahim v. Emperor (3) and Golam 
Mohamad Khan v. Emperor (4), relied on, In re 
Ramanujamma (1), referred to. 

lt is only when the utterance is made with an 
animus confitendt that it would become a confession. 
It, therefore, the declaration is made neither with 
anintentionto confess, nor'does it amount to an 
admission of facts from which guilt is directly deduci- 
ble, the declaration would not be a confes- 
sion. 

A confession must be recorded in the manner pres- 
cribed for recording confession. Where a power is 
givento do a certain thing in a certain way the 
thing must be done in that way ornot aball, Other 
methods of performance are necessarily forbidden, 
Nazir Ahmad v. Mmperor (5), relied on, 

Part of a statement made under s. 164, Criminal 
Procedure Code, cannot be used to corroborate evi- 
dence which includes that statement itself, and which 
is obviously in much need of corroboration. 


Or. A. from the order of the Court of 
the Sessions Judge,. Cohindwara, dated 
December 10, 1936, ın Sessions Trial No, 23 
of 1936. 

Mr. R. W. luley, R. 8., for he Appellant. 

Mr. W. K. Puranik, for the Crown. 


Judgment.—In this case there were 3 
accused, Karu Gond, Daddu Gond, and 
Bhangi Bhoyer, and they were all charged 
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unders. 302, Indian Penal Code, with the 
murder of a young man, Uda Teli. Daddu 
Gond has been acquitted and the other 
two have been sentenced to death. Taeir 
appeals have been separately registered, 
and Bhangi's being No. 335 of 1936. This 
judgment will dispose of both. 

Uda Teli was discovered on the night 
of Augast 29, 1936, lying under a tree 
in the field of one Joharsingh. He had 
been badly injured about the head and 
neck, and an axe found buried in his 
throat. The case was undoubtedly one of 
murder. 
to show that the deceased was in the 
habit of interfering with women in the 
village, and amongst others, Karus and 
Bhangi’s wives, Karu’s sister, and Daddu's 
daughter. Bhangi's wife complained to 
him that Uda Teli that very day had been 
soliciting her in the field. So he went 
there, and finding the other two prevailed 
on them to join him in searching out and 
killing Uda Teli, which was accomplish- 
ed. Two important documents in the case 
are: Ex. P-16, which purports to be a 
confession of Karu under s. 164, Criminal 
Procedure Code, and Ex. P-19, which pur- 
ports tobe a statement of Bhangi recorded 
under the same section. i 

Now the learned Bessions Judge, when 


he comes to deal with the cases of the 

accused individually, finds that against 

‘Karu there are the following factors: 
First his own statement before the 


Tahsidar (Ex. P-16 mentioned above); second 


his extra-judicial confession made to 
Basori; and third motive. As against 
Bhangi, he finds the following matters: 


first his statement made under 6. 164; second 
his admitted presence near the scene of 
occurrence at the time of Uda Teli's death 
and third motive. Minute blood-stains on 
Karu’s clothes were found not to require 
any explanation as Karu being a Gond 
is a flesh-eater. The witness Basori, wao 
speeks about the extra-judicial confession, 
has not been believed. As for motive, it 
is found that the deceased was interfering 
with their women, Karu may have had 
some reason to kill him, although there 
was no immediate and recent incident so 
far as he was concerned. The learned 
‘Sessions Judge sums up these points by 
saying in para. 15 of his judginent: 

“IE these were all the circumstances against Kara 
I should be compelled to hold that ths evidence 
was not sufficient. Had Basori's evidence been accapt- 
able, that, coupled with Karu's statement and 


‘evidence as to motive would have been i 
mo sufficient to 
warrant a conviction. But that evidence being re~ 


168—123 & 124 


kart v. HMPBROR (NAG.) 


The prosecution has endeavoured. 


977 
jected and Karu’s statement not beiug full confes- 
sion, and in my opinion requiring something more 
to justify conviction, motive ulone would not afford 
a etrong enough ground.” 

This ‘something more’ he purperis to find 
in para. 20 of his judgment where he 
says: 

“But there is this at least, that by their state- 
ment both these men admit their presence at the 
time of Uda's murder. Taois is not a question of 
one involving the other, buta hard facs that they 
did each admit their presence and I have held 
that those admissions were voluntarily made.” 

It seems tous that this reasoning is 
illogical and that the learned Sessions 
Judge has been arguing in a cicle. He 
fist of all finds that the three points 
against Karu including his statement, are 
not sufficient and something more is re- 
quired, and then he finds that ‘something 
more’ in a part of Karus own statement. 

The reasoning with regard to Bnangi 
suffers from the same defect. The evidence 
of Musammat Jhankara (P. W. No. 9) is 
accepted as proving that Bhangi was near 
about the scene of occurrence when it 
took place. It is also accepted that he 
had a more immediate motive than the 
other two because he seems to have gone 
hoet-foot from his house affer his wife 
Matho had complained tohim. The learned 
Sessions Judge, however, also says ia 
para, 19: 

“Here again, however, as with Karu, if this be 
all that could be considered against Bhangi, it 
would be difficult to sustain a conviction; A state- 
ment like Bhangi had made, not being a confess 
sion would need a good deal of independent evi- 
dence or circumstantial support outside it, to 
warrant a conviction.” 

In the sequal we find that he discovers 
no such independent evidence outside the 
confession, but only the admission of pre- 
‘sence ut the time of the murder made in 
the confession. It seems clear then that 
those convictions cannot be supported on 
the reasoning adopted by the learned 
Sessions Jndge. 


The learned Government Advocate now 
wants us to accept the evidence of Basori 
about the extra-judicial confession. He 
says thathis men bad no grudge against 
the accused, that Hiraram (P. W, No. 1) 
supports bim to ths extent of saving that 
Basori mentioned this fact to him, and 
similurly Tulsiram (P. W. N 14) speaks 
of Basori telling the mukaddam about what 
Kamau had told him. On the other hand, 
the demeanour both of Basori and of 
Tulsiram inthe witness box has been found 
unsatisfactory by the Couri, There is the 
absence gf any mention of thec nfessi n 
in the first information report and tbe 
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inadequate explanation given of this. There 
are differences in Buisuri’s statements to 
the Police and in tke Sessions O -urt. 

Kisanlal and Parashram, who are said 
to have heard the confession, have not 
been brought forward to corroborate; and 
as the leaned Sessions Judge remarked; 
it is impiobable that Basori should have 
noticed minute blood siains at night on 
Karn’s dhoti. We are therefore unable to 
rely on this witness. 

A motive no doubt has been established 
against these two appellants, but it is in evi- 
dence that they are by no means the only 
two in the village who had reason for 
wishing ior Uda's destruction. 

Turning to Exs. P-16 and P-19 we con- 
fess to entertaining considerable doubt 
about their being voluntary. Exhibit P-16 
shows that owing 10 wrong procedure on 
the part of the Prusecuting Inspector there 
was delay in getting Karu's confession 
recorded. He was sent for that purpose on 
September 2, 1936, and he was not examined 
until September & 1936. Then again he 
was not given much time for reflection 
in the Magistrate's Court only from 1-30 
pM. to 3 p.m. A Police Officer was pre- 
sent in Court when he was being examined. 
There was of course no patent irregularity 
in this as this Policeman had not taken part 
in the investigation, but it would have 
been better if all possibilities of Police 
influence and want of reflection had been 


removed. The statements of Karu and 
Bhangi do not coincide as each ascribes 
to himself the minor part of holding 


Uda’s legs. 

It is alsoa moot point whether Bhangi's 
statement Ex. P-19 is admissible in law. 
No doubt, 8. 164, Criminal Procedure Code 
refeis to statements as well as confessions 
and says that statements shall be recorded 
in one of the manners prescribed for 
recording evidence. This has been done, 
the statement being taken on affirmation 
on the usual form for deposition of a 
witness Can this statement be validly 
used against Bhangi when his rule changes 
to that of an accused ? 

Appellants learned Counsel relies on 
in re Ramanujamma (1) in which Ayling, J., 
expressed himself as follows: 

“A Magistrate setting out to record unders. 164 
of the Oriminal !rcaedure Code what any person 
has to say tohim may adopt one oftwo alternatives 
he may recoid it as a ‘statement’ or aga ‘confes- 
sion’, using the appropriate procedure in each ease. 
Ia either case the record may be used, as allowed 
y ine 39M 977; 34 Ind. Cas, 307; 20 MLT 21; 17 Cr. L 
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by law, for the purpose for which it was taken 
but its use for any different purpose may be open 
to diverse objections,” oe, 

On the other hand it has been held in 
Several cases that the word ‘statement in 
3. löt of the Code is not limited to a 
statement by a witness but includes that 
made by an accused and not amounting 
to a confession Legal Remembrancer v. 
LalitMohan Singh Roy (2), Abdul Rakim v. 
Emperor (3) and Golam Mohammad Khan v. 
Emperor (4). Taking this 10 be so, the 
further point arises whether Bhangi's stale- 
ment amounts to a confession or not. It 
it does, then the objection to its admissi- 
bility is that it has not been recorded in 
the manner prescribed for confession, and 
as laid down in the Privy Oouncil case 
of Nazir Ahmad v Emperor (5) in dealing 
with 8. 164, Oriminal Procedure Code. 

“Where a power is given to do a certain thing 
in a certain way the thing must be done in that 
way or mot at all. Other methods of performance 
are necessarily forbidden " f 

What Bhangi says is that Karu signed 
to him in the field and he accompanied 
him to the banjar land where Uda Teli 
was sleeping; Karu asked him to catch 
Uda's legs and threatened him with the 
axe to that he obeyed; after Uda was 
killed by Karu Daddu having meanwhile 
come up and held Uda’s legs the three 
of them took Uda’s dead body and left 
it under an achar tree. The appellant 
evidently meant that what he did was 
done under threat. He probably thinks 
that his statement is fully exculpatory, 
although in law murder is not excused by 
a threat of instant death under s. 94 of 
the Indian Penal Code. In Umadast Dasi 
v. Emperor (6), however, it was held that 
in this section murder does not mean 
abetment of murder. What amounts toa 
confession has been discussed in Monir’s 
“Principles aud Digest of the Law of 
Evidence’ from p. 170 onwards. The 
learned author concludes by saying : | 

“It is only when the utterance was made with 
as animous confitendi that it would become a con- 
fession. ll, therefore, the declaration was made 

12) 7 ANG i Na ao 25 OW N 788; 22 
Ory al O1 7 aids £8 Ind. Oas. 1055; A IR 1925 Oal. 
any Pai. 321; %6 ind, Cas, 814; 26 Cr, LJ 878;6 PL 
T 558; ALR 1925 Pat. 536; 3 Pat. u R 175 Cr, 

(5) 1% Lah, 629; 163 Ind. Cas. 081; 38 Bom. L R 
987; 1936 O WN 504; (1936) M W N 745; 1986 ULE 
437 (2); A I R1956 P C253; 1936 A L R 747; 631A 
372; 9 de P O 57; (1936) A L J 895; 37 Or. L J 897; 40 
OW N 1221,17 PLT 594; (1936) Or. Cas, 752 (2); 71 
ML J 476; 44 L W 583; 19 N LJ 214; 640 Lid 445; 
if set Dy 83 Ind, Cas, 491; 40019 143; 280 W 
N 1046; 
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neither with an intention to confess, nur does it 
amount to an admission of facte from which guilt 
is directly deducible, the declaration would not be 
a confession " - 


Applying these tests to the present case 
we are of opinion that Bhangi did not 
have the animus confiiendi, and that his 
statement taken by itself does not amount 
to a confession. ‘lhe statement was there- 
fore validly recorded as such, and with some 
hesitation we think there 1s no impedi- 
ment in strict law to its use against 
Bhangi in the capacity of an accused. 
At the same time, the procedure of taking 
a statement on oath as from a witness 
and then using it at a later stage against 
an accused is not one which commends 
itself to us, and we think this is a 
further reason for rejecting the statement 
on its merits, The prosecution wishes to 
use it as an admission of Buangi's pre- 
sence at the time of the murder, that is, 
to prove the truthof part of it while dis- 
carding part of it. ` 41.2 

lt has been held in some cases, and it 
is at least arguable, that using an ad- 
mission to prove a Vital fact like pre- 
sence on the scene amounts, to using the 
statement as a confession. On the principle 
laid down in (Ganpati v. Emperor (7) this 
may be allowable, although certain autho- 
rities would limit such use to proof of 
statements the falsity of which, not the 
truth, is relied on by the prosecution. 
Without going further 1050 this question 
we hold that the circumstances in waich 
both these statements were recorded make 
it doubtful whether they are true dis- 
closures even in part. We, tnerefore, can 
place no reliance on them, and as remarked 
above, part of a statement cannot be used 
to corroborate evidence waica includes that 
statement itself, and which 
in much need of corroboration. We tind 
thut the case undoubtedly raises suspicion 
against both the appellants, bus tne 
possibility of Uda's death being due to 
some other of his enemies is nov excluded. 
The case made cut against these two appel- 
lants is too week to warrant their conviction. 

We, therefore, allow both ithe appeais 
and acquit them of the offence of murder 
and direct that they ve set ut liberty. 


D. Appeal allowed. 





[Note :— T'he same Case came up before their 
Lordships as a Criminal keferenve No 73 of 1980, 
and it was similarly disposed of, with tha iesuls 
that the convictions were set aside for the reason; 
given in this judgment,—Hd.] 


(7) 6 N L R10; 8 Ind, Cas, 1123, 
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PATNA HIGH COURT 


Uriminal Revision Petition No. 594 


of 1936 
November 24, 1936 
RowLaND, J. 
RAMCHANDRA PRASAD—PasTiTIONEX 
VETSUS 


EMPEROR—Oppos! Te PARTY 

Criminal Procedure Code (Act V of 1898), ss. 510, 
342—S. 510, scope of —Hxamination of accused after 
prosecution—Court taking addttionul evidence after 
defence evidence —Accused, if should be re-examined 
—Re-trial —Partial re-trial, if can be ordered by 
appetlate Court. f 

Section 540, Criminal Procedure Code, is expressed 
in the widest possible terms and the intention is not 
to limit the discretion of the trying Court in any 
way. At the same time the Courts ought to remember 
that the purpose of s. 510 is not to enable one party 
or the other to fill up the gaps in his case and to 
improve itby new matterab a late stage, but tu 
enable the Court to act in the interest of justice when 
it considers such action necessary. Where the ac- 
cused has already been examined at the proper time 
afier the prosecution case had closed, andthe Court 
takes additional evidence after the close of the defence 


+ ‘evidence under s. 510, it is not necessary to re-examine 


him under s. 342. Prayag Gope v. Emperor (4), 
followed. Ghulam Rasul v. Emperor (1), Mitarjit 
Singh v. Emperor (2) and Syed Mohiuddin v. Emperor 
(3), referred to. f f ; 
An appellate Court cannot direct a partial re-trial. 
It can either directa complete re-trial or call for 
further evidence to be placed before itself. Gajanand 
Thakur v. Emperor (5,, relied on. a 
Or. R. P. from an order of the Officiating 
Additional Sessions Judge, Muzaffarpur, 
dated September 22, 1936. | 
Messrs. Manohar Lal and K. N. Maitra, 
for the Petitioner. 
The Assistant Government Advocate, for 


the Crown. 


Order.—The petitioner is: a person 
against whom proceedings have been taken 
under s. 107, Urimina]l Procedure Uode on 
tue ground that he is actingin a manner 
likely to cause a breaca of the peace by 
refusing to pay and-encouraging others bo 
refuse to pay tolls demanded by the Bettiah 
Raj estate in respect of Raxaul Bazar. ‘The 
Raj, it appears, Claims a right to realize not 
only tolls on transactions of sale taking 
place in the bazar, but also tolls on goods 
imported to and exported from the bazar 
area, and it is stated tnat the right to realize 
tils on transactions of sale nas not veen 
and is not being dispuced or interfered 
with; but the coutest is only regarding tne | 
additional claim to realize tolls on export 
and import. If that is so, Lhe distinction 13 
uot clearly brouget out im the judgments of 
the Couris below, and the queslion requires 
examination asto whether the facts are as 
represented here. 


‘he Court of first instance passed an 
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order requiring tle petitioner to furnish 
securily for keeping the peace. Before the 
Additions] Sessions Judge, apart from the 
merits,some objections to the procedure 
were taken. Among these was an objec- 
tion tothe order of the Magistrate, dated 
May 21, 1936, after the case for the prosecu- 
tion, the examination of the accused, the 
examination of defence witnesses and 
cross-examination af defence witnesses had 
all heen concluded, directing at the instance 
of the Court Inspectcr that two witnesses 
be re-called and one fresh witness called 
and certain fresh documents be called 
for. The witnesses were examined and the 
documents put in evidence on June 1, the 
Magistrate purporting to act under s. 540, 
Oriminal Procedure Ccde. The accused had 
already been examined and the Magistrate 
did not examine him again under s. 342. 
The Sessions Judge thinks that this 
omission vitiates the trial. He relies on the 
case in Gulam Rasul v. Emperor (1) which 
is not an authority for that proposition. 
Gulam Rasul v. Emperor (1) was one in 
which there had been an omission to 
examine the accused. The case which laid 
down that examination of the witnesses at 
an early stage was no substitute for their 
examination atthe proper stage, that is at 
the close of the prosecution, was Mitarjit 
Singh v. Emperor (2). . That case, however, 
has been dissented from in a subsequent 
decision, Syed Mohiuddin v. Emperor (3), 
where it has been laid down that whenever 
the legality ofa trial is challenged on the 
ground that the provisions of s. 342, 
Criminal Procedure Code have not been 
complied with, the test is whether there 
has been prejudice to the accused by 
reason of the absence of judicial questions 
and whether the defect is cured by s. 537 of 
the Code. 

In the present case the accused had been 
examined at the proper time on close of the 
prosecution care and subsequently the 
Court took additicnal evidence under 
e. 540. Thies is exactly the position which 
came before 4 Bench of this Court in 
Prayag Gope v Emperor (4) when it was 
held that it was not necessary to re- 
examine the accused person under s. 342, 
The learned Judge was in error, therefore, 


E a p Kua i fi Ind, Cas 715; 22 Or. LO 427; Al 

5 44; 83 Ind, Cas, 825; A . H 
ik KAGAN LTSR PANEN 
a, Pat. lise 69 Ind. Ges a AIR 1924 sa fa 
25 Or. LJ 197; 5PLT57, BAN 
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in holding that the.trial was vitiated by 
the failure to examine the accused again. 
What the learned Judge should have con- 
sidered wis whether the additional evidence 
which the Magistrate admitted as under 
s. 540 had heen properly admitted or not. 
If hethought that this evidence had been 
properly admitted, he should have decided 
tLe case on the merits on the entire evi- 
dence. If he thought that it was not 
properly admitted, it was open to him to 
exclude it from consideration and to 
decide tLe case on the remainder of the 
evidence, that is to say such evidence as 
was on the record when the defence case 
closed on May 21. There has been some 
discussion here as to whether the terms of 
s. 540, Criminal Procedure Code are wide 
enough to cover what has been done in this 
case. It seems to methat s. 540 is expressed 
in the widest possible terms and the 


_intention is not to limit the discretion of the 


trying Court in any way. At the . same 
time the Courts ought to remember that 
the purpose of s. 540 isnot to enable one 
party or the other to fill up the gaps in his 
case and to improve it by new matter ata 
late stage, but to enable the Court to act 
in the interest of justice when it considers 
such action necessary so that ihe question 
for the learned Sessions Judge would be 
whether inthe state ofthe evidence as it 
stuod on May 21, the Magistrate exercised 
his discretion properly in admitting addi- 
tional evidence; and ifthe learned Sessions 
Judge thinks the answer to that question 
should be inthe negative, it will be cpen 
to him to act accordingly. The order of the 
Sessions Judge directing a partial re-trial 
can certainly not be supported for the 
reasons given in Gajanand Thakur v. 
Emperor (5). The Appellate Court could 
either direct a complete retrial or 
call for further evidence to be placed 
before itself. It would merely harass 
both parties to order a complete re-trial. 
[shall set aside the order of the learned 
Additional Sessions Judge and direct that 
he re-admit the appeal before himself 
and hear it and dispose of it according to 
law. 

N. Order set aside. 

(5) 1 P LJ 99; 35 Ind, Cas. 503; A IR 1916 Pat. 219; 
17 Or. LJ 332; 3 PL W 175. 
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OUDH CHIEF COURT. 
Second Civil Appeal No. 3014 of 1935 
April 26, 1937 
Srivastava, C. J. AND SMITA, J. 
Nawab SIKANDAR ARA AMINA 
BEGAM Saheba—PLAINTIFR— 
APPELLANT 
VETSUS 
JAGANNATH PRASAD—Derenpant— 
RESPONDENT 

U. P, Land Revenue Act (III of 1901), ss. 160, 
161, 141, scope of—Bzrecution of decrees passed 
under s. 108, sl. 18, Oudh Rent Act (XXII of 1836) 
—Attachment of defaulter's shares in execution, free 
of all encumbrances—S. 141, applicability— Assignee 
of revenue enforcing payment of arrears under 
Chap, VIII, if can claim arrears as first charge on 
mahal under s. 141. 

Where the right of attachment and sale of the 
shares of the defaulting proprietor in respect of 
which the plaintiff seeks a declaration is a right 
of attachment and sale in execution of his decrees 
passed under s. 108, cl. 14, of the Oudh Rent Act, 
and not a right of sale under s. 160 of the U. P. 
Land Revenue Act, the plaintiff cannot derive any 
benefit from s. 161, and cannot claim the right to 
attach and sell the shares in dispute free of all 
encumbrances under that section. 

Taking the scheme of all the provisions contained 
in Chap. VIII ofthe U.P. Land Revenue Act into 
consideration, the proper interpretation to be placed 
on s. 141, is that it was intended to lay down 
the paramount right of the Government in respect 
of the land revenue, which forms the basis of the 
provisions contained in this chapter relating to 
the various processes which the Government 
can resort to for enforcing payment of the revenue, 
Ordinarily an assignee is entitled to the same rights 
and is subject to the same liabilities as the assignor. 
But the assignee of revenue has not been given the 
right to enforce payment of revenue under 
Chap. VIII. Section 184 allows a lambardar who 
has paid an arrear of revenue due on account of 
the share of any co-sharer to apply to the Collector 
to recover such arrears on his behalf“ as if it were 
an arrear of revenue payable to Government.” 
This section can have no application to an assignee 
of Government revenue. It relates only to arrears 
due from co-sharers which have been paid by a 
lambardar. Thus, there being no provisions for an 
assignee of revenue enforcing payment of the 
arrears under Chap. VIII, such an assignee cannot 
claim the arrears of revenue due tohim as a first 
charge on the mahal under s. lil of the Land 
Revenue Act, Mohammad kaza v. Rafiq Hussain 
(1) and Haji Mallaha Khan v. Gulab Singh (2) 
relied on, 

S.C. A. against the decree of the Ad- 
ditional Oivil Judge, Lucknow, dated May 


29, 1935. 


Mr. G. H. Naqvi, for the Appellant. 
Mr. Harish Chandra, for the Respond- 
ent. 5 


Judgment.—These are two second 
appeals arising out of two declaratory 
suits which have been heard and tried 
together in both the lower Courts. The 
facts of the case are that Musammat 
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Dhanwant Kuar, defendant No. 1 in one 
suit, and Musammat Kalavati defendant 
No.1, in the other suit, are co sharers in 
Mahal Becha Singh in village Kurha 
Intgaon in the Lucknow District. On 
January 21, 1929, they mortgaged their 
shares in the said village to Jagannath 
Prasad, defendant N». 2, in both the suits. 
The latter obtained a preliminary decree 
for foreclosure on the basis of the mort- 
gage-deed in his favour on June 26, 1932 
Nawab Sikandar Ara Amina Begam the 
plaintiff in both the suits, is an assignee 
from the Government of the land revenue 
of the village Kurha Intgaon. On August 
8, 1932, the plaintiff cbtained decrees for 
arrears of revenue for the years 1336 to 
1339 Fasli against Musammat Dhanwant 
Kuar and Musammut Kalavati under s. 108, 
cl. 18, of the Oudh Rent Act. In execu- 
tion of these decrees the plaintiff atlached 
the shares of Musammat Dhanwant Kuar 
and Musammat Kalavati on February 
25,1932. The preliminary decree for fore- 
clousre obtained by Jagannath Prasad was 
made tinal on Marca 27. 1933. On April 21, 
1933, Jagannath Prasad filed objection 
under O. XXI, r. 58, of the Code of Civil 
Procedure against the attacament made by 
the plaintiff. These objections were allowed 
on September 21, 1933, and the shares of 
Musammat Dbanwant Kuar and Musam nat 
released from attachment. 
Tne plaintiff thereupon instituted the present 
suits ior a declaration that tne shares of 
Musammat Dhanwant Kuar and Musammat 
Kalavati were liable to attachment and 
sale in exevution of the plaintiffs decrees 
for arrears of revenue. Both the lower 
Courts have held that the decrees obtained 
by the plaintiff did not create a charge 
on the property, and, therefore, the defen- 
ant having obtained a decree for foreclosure 
on the basis of his mortgage of 1929, the 
shares of Musammat Dhanwant Kuar and 
Musamnat Kalavati now owned by Jagan- 
nath Prasad were not liable to attachment 
and sale in execution of the plaintiff's 
decree. The plaintiff has come to this 
Court in second appeal. Strong reliance 
has been placed on ner bebalf on the pro- 
visions of ss. 141 and 161 of the U. P. Land 
Revenue Act (III of 1901). On the authority 
of these sections it is contended that the 
arrears of land revenue in respect of which 
she obtained decrees in her favour were 
a first charge on the shares of the defauit- 
ing proprietors and that she was entitled 
to sell ihe aforesaid shares free of all 
encumbrances, Sections ll and 161 both 


, 
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find place in Chap. VIII of the U. P. Land 
revenue Act, which deals with the collection 
of revenue. This chapter Jays down the 
machinery for the realisation of the land 
revenue bythe Government. The chapter 
opens with s. 141, which lays down that in 
the case of every mahal the revenue 
assessed thereon shall be the first charge 
on the entire mahal and on the rents, 
profits or produce thereof. Tne next s. 142 
makes all the proprietors of a mahal jointly 
and severally responsible to Government for 
the revenue assessed thereon. Tke sections 
which follow lay down the various processes 
which can be resorted toby the Collector 
for recovery of arrears of revenue, 
Section 160 provides for the sale by auction 
of ihe defaulter’s specific area, patti or 
mahal in respect of which the arrear is 
due. Then comes s. 161, which provides as 
follows :-—— 

“161 (1) Land sold under the last preceding section 
shall be sold free of all incumbrances; and all 
grants liable to resumption under the law for the 
time being in force, and all contrects previously 
made by any person other than the purchaser in 
respect of such land shall become voidable at the 
option of the purchaser at the auction sale.” 

Thus it will be seen that on the express 
terms of s. 161 the provision contained 
therein about the sale being free of in- 
cumbrances applies only to sales made 
under s. 160. It is admitted that s. 160 
refers to sales made by the Collector for the 
realisaticn of land revenve due to the 
Government. It is not suggested ihat the 
plaintiff as an assignee of Government 
revenue has any right to have the shares 
in dispute sold under s. 160 of the Land 
Revenue Act. In any case the. right of 
attachment and sale in respect of which 
the plaintiff seeks a declaration in this suit 
isa right of attachment and sale in execu- 
tion of her decrees passed under s. 108, 
cl. 18 of the Oudh Rent Act, and not a 
right of sule under s. 10 of the U. P. Land 
Revenue Act. We have, therefore, nc hesita- 
tion in holding that the plaintiff cannot 
claim the right toattach end sell the shares 
in dispute free of all encumbrances under 
that section. 

The only question which presents some 
difficulty is regarding the application of 
s. 141. Weare inclined to hold that taking 
the scheme of all the provisions contained 
in Chap. VHI into consideration, the proper 
interpretation to be placed on the section 
is that it was intended tolay down the 
paramount right of the Government in 
respect of the land revenue, which forms 
the basis of the provisions contained in this 
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chapter relating to the various processes 
which the Government can resort to for 
enforcing payment of the revenue. It is 
no doubt trne that crdinarily an assignee 
is entitled tothe same rights and is subject 
to the same liabilities as the assienor. It 
is, however, clear that the assignee of 
revenue has not been given the right to 
enforce psvment of revenue under Chap. VITI. 
Section 184 to which reference was made 
in this connection. allows a lambardar who 
has paid an arrear of revenue due on 
account of the share of any co-sharer to 
apply to the Collector to recover such arrears 
on his behalf “asif it were an arrear of 
revenne payable tv Government” We 


.are clearly of opinion that this section can 


have no application to an assignee of 
Government revenue. It relates only to 
arrears due from co-sharers which have 
been paid by a lamhardar. Musammat 
Dhanwant Kuar and Musammat Kealavati 
are not the co-sharers of the plaintiff. nor 
can it be said that the plaintiff has paid the 
land revenue on their behalf. Thus, there 
being no provision for an assignee of 
revenue enforcing payment of the arrears 
under Chap. VITI, we are of opinion that 
such an assignee cannot claim the arrears 
of revenue due to him asa first charge on 
ee mahal under s. 141 of the Land Revenue 
ct. 

The Counsel for the parties referred us 
to a few decided cases, but none of them 
are cases of assignees of revenue, and can, 
therefore, hardly be regarded as directly 
in point. We would refer to two of these 
cases which so far as they go, support the 
view taken by us. Tn Mohammad Raza 
v. Rafiq Husain, 40. W. N. 435 (1), it was 
held that if the Collector proceeds to realise 
the rent due in respect of an under-pro- 
prietarv holding and proceeds to sell the 
land, the provisions of s. 161, U. P. Land 
Revenue Act, 1901, would he applicable in 
the case of such a sale. Ib was further 
held that the principle laid down in 
ss. 141 and 16] of the said Act cannot be 
considered as applicable to the case of 
private salesin execntion of decrees obtain- 
ed by piivate individuals fromthe Revenue 
Court in respect of Government revenue. 
In Haji Mallaha Khan v. Thakur Gulab 
Singh, A. I. R. 1936 All. 184 (2), the learned 
Judges of the Allahabad High Court observ- 


CG) 40 WN 435, 102 Ind. Oas. 164; AI R 1927 
Oudhf190. 

(2) A TAR 1936, All. 184: 161 Ind. Cas. 446: (1936) 
A LJ 63; (1936) R D 62; (1936) AL R 29,8 R A 
737; 58 A ,718, 
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ed as follows: — 

“There is nothing whatever in the Land Revenue 
Act or in the Tenancy Act to indicate that s. 141, 
Land Revenue Act, can apply to s. 221, Tenancy 
Act. The learned Counsel failed to produce any 
ruling~to show that any Court has ever held that 
s. 14], Land Revenue Act, can apply to s. 221, 
Tenancy Act. We are of opinion that tbe first 
charge of the Government laid down in s. 141, 
Land Revenue Act, is a first charge of the revenue 
when the revenue is payable to Government or 
when the Oollector takes proceedings under s. 184 
of that Act, on behalf of a lambardar, We con- 
sider that the prior charge cannot be applied in the 
present case to the decree obtained by the lembardar 
under s. 221, Tenancy Act." 

For the above reasons we think that the 
decision of the Courts below is correct. 


and we dismiss these appeals with costs. 


D. Appeals dismissed. 


—— 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 319 of 1933 
October 9, 1936 
COLLISTER AND BAJPAL JJ. 
Frem BHAWANI SAHAI-SALIG RAM— 
PLAINTIpF —APPELLANT 
versus 
CHHAJJU MAL AND oranes—Derenpants— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XX, r. 16 
—Suit by principal against agent for rendition of 
accounts— Sum of money found due to agent—Decree, 
when can be passed in agent's favour—O. XX, r. 16, 
scope of ~Principal and agent. 

Ina suit by a principal against an agent for 
rendition of accounts, if it is found on accounts being 
taken that a sum is due to the agent, a decree can be 
passed infavourof the agent on payment of the re- 
quisite court-fee within the time allowed, as O. XX, 
Tr. 16, Oivil Procedure Code, contemplates the possibili- 
ty of a sum of money being due to the defendant. 
Harjimal & Sons v. Firm Dhanpatmal Dewanchand 
(1) and Parmanand v. Jagat Narain (2), relied 


on. 

Order XX, 1. 16, does not only apply to a suit for 
an aczount between principal and agent, but the 
words used in the 1ule are wide enough to apply to all 
cases where the Court, instead of itself settling the 
account, considers it necessary to stay its hand in 
order to ascertain the amount of money due toor 
from any party by having an account taken before a 
Commissioner. Harjimal & Sons v. Firm Dhanpat- 
mal Dewanchand ()), relied on. [p. 985, col. 2.] 

F.C. A. from the decision of the First 
Sub-Judge, Saharanpur, dated November 9, 
1932. i 

Mr. Janaki Prasad, forthe Appellant, 

Mr. L. M. Roy, for the Respondents. 

Judgment —This is an appeal by the 
plaintif, a firm styled Bhawani Sahai- 
Salig Ram, and is directed against the 
final decree passed by the First Civil Judge 
of Saharanpur on November 9, 1932, The 
suit was for a declaration that the plaintiffs 
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were the owners of four ra‘lway receipia 
specified at the foot of the plaint and for 
an order directing the defendants to ren- 
der a complete account in respect of 
certain purchases cf goods made by the 
defendants on behalf of the plaintiffs, and 
for such other reliefs as might be necessary 
in the interest of justice, The allegations 
in the plaint were that the defendants as 
commission agents on behalf of the plain- 
tiffs purchased large qnanlities of grain 
and went to the extent of loading the same 
in a railway train, but they refused to 
give the railway receipts to the plaintiffs’ 
man who was present at the station. 'The 
claim, therefore, was for the declaration 
that the railway receipts really belonged 
to the plaintiffs and that the defendants 
were liable to render accounts. It may be 
mentioned that by the time the suit was 
instituted, the goods had not been taken 
delivery of by any person and were still 
in the custody of the railway. We are 
not concerned with the various defences 
taken by the defendants originally inasmuch 
as they were the subject of controversy 
al the time of the preliminary decree, and 
as neither party chose to appeal against 
the preliminary decree, the matters in con- 
troversy there must be deemed to have 
been set at rest. One point, however, 
need be mentioned, and it is that the 
defendants’ main contention was tha. the 
plaintiffs themselves were to blame for the 
non-delivery of the goods, inasmuch as 
they did not tender the price of the gucds 
and, therefore, the railway receipls could 
not be handed over to the plaintiffs’ man. 
The consignment was sent by the defendant 
and was endorsed not in favour of any 
particular consignee but in favour of the 
consignors themselves. The defendants 
alleged that as the plaintiffs did not pay 
the price of the goods, a telegram was 
sent tothem and the goods were subse- 
quently sold to Messrs. Mulraj Banwari 
Lal. In the written statement no date is 
given of the sale of the goods to Mulraj 
Banwari Lal. The learned Civil Judge 
on November 21, 1931, passed a preliminary 
decree by which he declared the rights 
cf the parties and by which he eppoinied 
Babu Bimal Prasad, an Advocate of the 
Uourt, a Commissioner for the purpose of 
going threugh the accounts. T'he Com- 
missioner submitted his report, and 
objections were taken by the plaintiffs ag 
well as by tLe defendants. In the result 
a final decree was passed by which the 
plaintiffs’ claim was dismissed with costs 
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and a decree was passed: in favour of the 
defendants Nis. 1 to 4 in the sum of 
Rs. 1,019-8-9, 

Several pleas have been taken in appeal 
before us and the very first plea argued 
on behalf of the appellants was that the 
defendanis had made no claim in their 
written statement for any specified sum 
and, therefore, they were not . entitled to 
get any decree. As we menticned before, 
the gocds could not be delivered to any 
person on account of certain disputes that 
erore between the parties ag regards a 
particular term ofthe contract of sale, ihe 
plaintiffs alleging that they had deposited 
a large amount of margin money in the 
shop cf the defendanis and, as such, they 
were entitled to get the goods. without 
payment cf any price, such price being 
ecnsidered at the time of final settlement 
of accounts, and the deferdants alleging 
that avery small sum was depcsited with 
the defendante not enough to cover the 
price of the goods supplied by the defen- 
dants to the plaintiffs and, therefore, it 
was necessary for the plaintifis to pay as 
soon as tke gocds were loaded in the train. 
By reason of the fact that the gocds had 
to remain in the custcdy of the railway, 
the railway charged demurrage and the 
sum of Rs. 1,019-8-9 is made up of this 
demurrage, inasmuch as the amount paid 
to the railway was Rs. 1,892, and as under 
the final decree the plaintiffs were held 
entitled to Rs, 372-7-3, the decree in 
favur of the defendants was to the 
extent of the demurrage paid by the 
defendants after giving credit for Ra 379-7-3 
due to the plaintitis. The question, therefore, 
that we have got to decide is whether the 
defendants are entitled to this demurrage 
or wlether by reason of theirown conduct 
they have precluded themse:ves from claim- 
ing the sum and whether under the law 
decree in a suit like this could be passed in 
favour of the defendants. 

Taking tLe first aspect of the questicn in 
the beginning, it appears that the goods 
were loaded on May 20, 22 and 23, 1931, 
at Laksar Railway Station andthe plaintift’s 
man, Dwarka Das, was present at the 
station. He says he had a dispute with 
Chhajju Mal at Laksar Railway Station, 
because he asked Chhajju Mal for the 
railway receipt and the latter did nct 
give the railway receipt, and in connection 
with that dispute Dwarka Das got Chhajju 
Mal arrested. The gcods, however, went 
to Hapur, which was the place of desti- 
nation, and at Hapur they remained-at the 
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Railway station. A telegram was sent to 
the plaintiffs on May 23,1931, for remitting 
tLe price but this telegram was not heeded. . 
The dispute between the plaintiffs and the 
defendants culminoted jn reports to the 
Police andin the filing of criminal com- 


plaints. The bahis of the defendants’ 
shop were taken by the Police in their 
custody on May 25, 1931, and on 


June 1, 1931, the present suit was insti- 
tuted. It is, therefore, clear that nohody 
could take delivery of the goods, and the 
question of ownership regarding the goods, 
was not atall a clear one. Itis true that 
their written 
statement thap as the plaintiffs did not 
send any reply to the telegram of 
May 23, 1931, the goods covered by the 
railway receipts, were sold to Mulraj 
Ranwari Lal, but it is not stated as to 
when the goods were sold, and Madho Ram, 
the munim of Mulraj Banwari Lal, in his 
evidence before Court: also does not state as 
to when the goods were sold. 

In any event, one thing is certain that 
up till the institution of the suit the goods 
were not taken delivery of, for we. find 
that an application for injunction restrain- 
ing the defendants from taking delivery 
of the gocds and dealing with them was 
made and an ad interim injunction was 
granted which remained in force up till 
June 13, 1931. The goods were taken de- 
livery of on June 15, 1931, after paying a 
sum of Rs. 1,392 as demurrage to the 
railway. It was found by the Court at the 
time of the -passing of the preliminary 
decree, which has become conclusive be- . 
tween the parties, that the plaintifis were 
to blame in this important controversy. - 
Their allegation that they had lefta large 
sum of margin money in the hands of the 
defendants has been found to be false, and 
the Court below has come to the conclusion 
that under the agreement between the 
parties the plaintiffs had to pay for the 
goods before they could obtain delivery of 
the same. ‘The plaintiffs. therefore, were 
wrong in the dispute which they created, 
and it was because of this dispute that the 
goods had to remain atthe railway station 
and demurrzge was incurred. The res- 
ponsibility of the demurrge, therefore, must 
fali on the shoulders of the plaintiffs. Even 
if the gocds were sold to Mulraj Banwari 
Lal some time before June l, it is obvious 
that Mulraj Banwari Lal could not take 
delivery of the same under the circum- 
stances mentioned above. The contention, 
therefore, advanced on behalf of the appel- 
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_lants that they at best can be made liable 
for demurrage only during the period begin- 
ning from June 1, 1931, and ending 
June 13, 1931, is without any substance, 
because even prior to that the plaintiffs 
were to blame, and neither the defendants 
northe defendants’ vendee could take de- 
livery of the goods because of the attitude 
adopted by the plaintiffs. 

We are in agreement with the Court 
below that the plaintiffs ought to pay the 
amount of the demurrage. It has heen 
proved from the demurrage payment 
receipts that the railway realised a sum of 
Rs. 1,392 from Rameshwar Lal who acted 
asa broker on behalf of Mulraj Banwari 
Lal, and this firm got the amount paid 
back by the defendants. This is clear from 
the evidence of MadhoRam, munim cf the 
firm Mulraj Banwari Lal, and from the 
entries in the account books of the defen- 
dants. 

Coming now tothe second aspect of the 
question, we are ot the opinion. that it is 
permissible to a Court to pass a decree in 
favour of the defendant in a suit of the 
present kind. This is. a suit, as is clear 
from relief (6) of the plaint, for rendition 
of accounts. Order XX, r. 16, Civil Pro- 
cedure Code, provides that in a suit for 
an account of pecuniary transactions bet- 
ween a principal and an agent, and in any 
other suit not hereinbefore provided for, 
where itis necessary, in order to ascertain 
the amount of money due tu or from any 
party, that an account should be taken, 
the Court shall before passing its final 
decree pass a preliminary decree directing 
such accounts to be taken as it thinks fit. 
Itis clear that if r. 16 applies then the 
amount of money due to or from any party 
can be ascertained, and there would be no 
point in ascertaining the amount due to or 
from any party if a decree could not be 
passed in favour of any party to whom the 
amount of money was due. Itis, however, 
contended that r. 16 is limited to a suit 
between a principal and an agent, and in 
the present case the relationship between 
the parties is not that ofa principal and 
an agent, but the defendants simply pur- 
chased goods on behalf of the plaintiffs. 
We donot appreciate this argument, be- 
cause the relationship between the plaintiffs 
and the defendants was that of a principal 
and an agent; in the plaint, it is specifically 
stated that the defendants are commission 
agents. Further it may be pointed out, as 
was pointed out by the learned Judicial 
Commissioners in Sind in Harjimal 
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& Sons V. Firm Dhanpatmal Dewanchand 
(1), that r. 16 does not only apply to a suit 
for an account belween principal and 
agent, but the words used in the rule are 
wide ones and apply to all cases where the 
Court, instead of itself settling the account, 
considers it necessary tostay its hand in 
order to ascertain the amount of money due 
to or from any party by having an account 
taken before a Commisssioner, 

Rule 16 speaks of the passing of a preli- 
minary decree in a suit for account bet- 
ween principal and agent, and r, 15 speaks 
of a preliminary decree in a suit for 
dissolution of partnership, and in Appx. D, 
Civil Procedure Code, we have forms of 
preliminary and final decrees in a suit for 
the dissolution of partnership and taking 
of partnership accounts, and both of these 
forms indicate that a decree can be passed 
in favour of the defendant. Looking, there- 
fore, into the phraseology of r. 16 and 
into the forms given in App. D, it þe- 
comes apparent thatit is within the com- 
petence of a Court at the time of passing 
a final decree to pass a decree in favour of 
the defendant. In Parmanand v. J agat 
Narain (2) it was held that in a suit 
brought by a principal against an agent 
for rendition of accounts the Court can 
grant a decree to the agent upon the find- 
ing that money was in fact due to him and 
that the decree was justified with reference 
to the provisions of ss. 215-A and 216, Civil 
Procedure Code of 1882. Section 215-A of 
the Code of 1882 corresponds to 0, XX, 
r. 16 ofthe Code of 1908. It is true that 
the plaintifs in their plaint claimed 
that a decree might be granted to them 
for whatever might be found due to them 
and tentatively they said that asum of 
Rs. 2,100 would be found.due to them, but 
they also prayed for rendition of accounts, 
and the suit must, therefore, be deemed to 
be a suit for an account of pecuniary 
transactions, and in such a suit the plain- 
tiff necessarily rans the risk of finding that 
on a true account, instead of any sum being 
due tothe plaintiff, something is due to the 
defendant. In the case before us, the de- 
fendants, in para. 9 of the written state- 
ment, said that a sum of Rs. 415-14-6 was 
due tothe defendants from the plaintiffs 
and in para. 15 the defendants alleged 
that on account of the wrongful act of the 
plaintifis the defendants had to pay demur- 
rage to the railway-and the plaintiffs were 


W A I R1921 Sind 42; 62 Ind. Cas. 537; 158 L. 
(2) 32 A 525; 6 Ind, Oas, 162; 7 A L J 543, 
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liable therefor. The defendants, although 
they did not specifically claim any set off 
underr. 6, O. VIII,- undoubtedly intimat- 
ed tothe Court that ona true accounting 
something would be fonnd due to the de- 
fendants, and; as we said before, r. 16 con- 
templates the possibility of a sum of money 
being due tothe defendant anda decree 
being passed therefor. 

This view issupported by Parmanand v. 
Jagat Narain (2), mentioned above, and 
by the case in Ram Charan v. Bulagi (3), 
where also it was said that in a suit for 
taking accounts between partners whose 
partnership had dissolved a decree could be 
passed in favour of the defendant under 
O. XX, r. 15, Civil Procedure Code. on 
payment of the necessary court-fee, if it 
turned out thata balance was dueto the 
defendant. The Court below, while passing 
a decree in favour of the defendants, has 
directed that the defendants should pav the 
court-fee for the sum decreed within fifteen 
days, and if the requisite court-fee is not 
paid within the time allowed, no decree 
shall be prepared. On this view of the case, 
we are of the opinion that there is no suh- 
stance in grounds Nos. 3, 4, 5, 6 and 7 of the 
grounds of appeal taken before us. The 
other two grounds need not detain us 
long. The controversy in the present suit 
related directly to 795 bags of wheat as 
covered by the four railwav receipts men- 
tioned in the plaint, but the suit involved 
a consideration of a total number of 
1,957 bags, and it is urged in the first 
ground of appeal taken to this Court that 
it has not been established that all the 
1,957 bags were purchased by the defen- 
dants for the plaintiffs. 

Now it is quite clear that 315 bags of 
corn had been sent by the defendants to the 
plaintiffs at Hapur and their delivery had 
been duly taken by the plaintiffs. There 
is thus no dispute regarding these 315 bags 
of corn. There is no dispute about 795 bags 
of corn, because they are directly the 
subject of the suit and the plaintiffs claimed 
that they were purchased by the defen- 
dants for the plaintiffs. There remain now 
only 847 bags, and it is clear from the 
plaintiffs’ own letter, Ex. A, that 779 bags 
more were purchased by the defendants for 
the plaintiffs. The controversy, therefore, 
narrows down to 68 bags only, and ground 
No. 2 of the memorandum of appeal is 
that in any case there is no reliable evi- 
dence for the purchase of at least 68 bags, 


(3) 22 A LJ 783; 83 Ind. Cas. 880; AIR 1924 All. 
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and while we are considering the first plea 
we might dispose of the second plea as 
well, because it is clear from the sworn 
testimony of Chhajju Mal, defendant, and 
by an entry in his account book that 68 bags 
were also purchased bv the defendants on 
behalf of the plaintiffs This settles the con- 
troversv regarding the entire 1,957 bags, 
which is the subject of the first ground 
of appeal and the 68 bags which is the 
subject of the second ground of appeal, for 
these 68 bags area part of the 1,957 bags 
mentioned in the first ground of appeal. 
The above disposes of all the contentions 
advanced by the learded Advocate for the 
appellants, and we think that the view 
taken by the Court below is correct, and 
the appeal is dismissed with costs. 
N. Appeal: dismissed. 





PATNA HIGH COURT. 
Civil Revision No. 428 of 1936 
December 3, 1936 
Rowzanp, J. 
Musammat SUGA KUER—Dzrenpant 
First PARTY—-PETITIONER 
versus 
Firm BRIJRAJ RAMNIWAS AND 


OTHERS — DEFENDANTS — OPPOSITE Party 

Partnership Act (IK of 1932), s. 69—Suit instituted 
in name of firm, being unregistered jfirm—Maintain- 
ability—Amendment of plaint to correct misdescrip- 
tion—Whether can be allowed—Contract Act (IX of 
1872), s. 87—Suit for price of goods supplied through 
servant—-Proof necessary—Master and servant. 

A suit instituted in the name of a firm, not being 
a registered firm, is not properly constituted and 
cannot preceed in that form, being in contravention 
of s. 69, Partnership Act. When the suit is filed 
in the name of the firm, the proprietor cannot go 
behind the description in the plaint and say that 
it is only a business carried on by him under the 
style of a firm, unless and until he gets the plaint 
amended. As the Partnership Act, has been in 
force only for a short time and the public may 
not get familiar with its provisions, amendment 
of plaint can be allowed on conditions even at the 
stage of second appeal, especially when the amend- 
ment does not amount to an addition of parties but 
merely the substitution of the name in order to 
correct a misdescription. Amulakchand v. Babulal 
(1), Ram Prasad Shivlal v. Shrinivas Balmukand 
(2) and Lloyd v. Grace, Smith & Co, referred to. 

Where the master is sought to be made liablefor the 
transactions of the servant, the person claiming 
against the principal must show that the act done 
was within the scope of the authority or ostensible 
authority held or exercised by the agent and this 
can be shown by practice as well as by a written 
instrument. A plaintiff suing for price of goods 
supplied to the defendant through his servants must 
show a course of dealing by which it was a practice 
for goods to be supplied to him throngh these 
servants in the course of their employment. Lloyd 
v., Grace, Smith & Co. (3), relied on. $ 
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C. R, from a decision of the Munsif, 
Madhubani, dated June 29, 1936. 

Mr. Brahmdeo Narain, for the Petitioner 

Messrs. B.C. De and Jagadish Jha. for 
the Opposite Party. 

Judgment.—The applicant here is de- 
fendant No. 1, a pardanashin lady, against 
whom aSmall Cause Court suit was brought 
for the price with interest of goods sup- 
plied on credit for her through her servants, 
defendants Nos. and 3 said to be 
gumastha and cook, respectively. The suit 
was instituted in the name of the firm 
Brijraj Ramniwas and was defended on 
the grounds that an unregistered firm 
was incapable of maintaining a suit 
under s. 69 of the Indian Partnership 
Act, secondly.that the fact of supply of the 
goods was denied: and, thirdly, that this 
defendant had never authorised those 
servants to obtain goods for her on credit 
and was not liable for any transactions 
that they might have entered in her 
name without her authority. 

Now, on the first point s. 69 of the 
Indian Partnership Act, 1932, is perfectly 
clear. The suit instituted in the name of 
a firm not being a registered firm is not 
properly constituted and cannot proceed 
in that form. But Mr. Defor the opposite 
party contends that the so-called firm is 
not in fact a partnership but isa business 
carried on by Ramniwas who has chosen 
the style of Firm Brijraj Ramniwas for 
carrying on business. Such a business is 
not a partnership and is not properly 
described as a firm for the purposes of 
ss. 4, 5 and 6 of the Partnership Act, 
1932. That is so: but the present suit 
was instituted in the name Firm Brijraj 
Ramniwas and the proprietor cannot go 
behind the description in the plaint unless 
and until he gets the plaint amended. It 
was contended for the petitioner that as 
the suit was prosecuted to its conclusion 
without amending the plaint no further 
opportunity should be given at this late 
stage for its amendment and the suit 
ought now to be dismissed. On the other 
hand, the Partnership Act has been in force 
for a very limited time and the Bar as 
well as business people in outlying Dis- 
tricts may not be yet so familiar with 
its provisions that it would be appropriate 
to enforce them too rigidly at present in 
cases where the institution of thé suit 
under the wrong name may have been 
due to mistake. A similar state of affairs 
was considered in Miscellaneous Appeal 
No. 366 of 1935 decided by Sir Stewart 
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Macpherson and Mr. Justice Khaja Moham- 
mad Noor on Abril 8, 1936, where the 
lower Appellate Conrt had given a remand 
in order to allow the plaintiff an oppor- 
tunity to amend his plaint and to have 
the suit tried on the merits. The order 
was on second appeal upheld. A similar 
procedure was followed in Amulakchand v. 
Babulal (1), where leave to amend was allow- 
ed but it was emphasised that the plaintiff 
whose mistake in framing his suit had led to 
trouble must bear all the costs incurred 
up to the date of the amendment. 

It was then suggested for the opposite 
party that to allow an amendment at this 
stage may work hardship to his client 
because some of the items of the claim 
may by now have become time barred 
and therefore the plaintiff should not be 
allowed to carry on the suit already in- 
stituted. I donot think that that is a matter 
which should weigh with the Court either 
way. The question really is whether the 
defect in the plaint is of the nature of 
a misdescription of the plaintiffor a case 
of bringing the suit in the name of a 
non-existent person so that the amend- 
ment involves bringing in a new plaint- 


iff on the record so as to import the 
provisions of s. 22 of the Indian 
Limitation Act. The distinction is dis- 


cussed in the Bombay case just cited 
and in the earlier decision Ram Prasad 
Shivlal v. Shrinivas Balmukand (2) in 
which it was held that the amendment 
did not amount to an addition of parties but 
merely the substitution of the name in 
order to correct a misdescription. There- 
fore, I propose, while pointing out that 
the suit in its present form was impro- 
perly constituted and could not proverly 
be decreed, to allow the plaintiff an 
opportunity of obtaining a decision on 
the merits after amending the plaint in 
the Court of first instance subject to 
conditions, 

Before stating those conditjone, I shall 
refer to the other point raired as to the 
Jack of authority in the servants to order 
gcods on credit for the petitioner’s uge. 
Express written authority has not been 
set up. The Court of first instance has 
not come to any very definite finding on 
the question whether the servants had 
authority or no and ifthe plaintiff amends 
his plaint andthe case is re-heard, it will 


(1) A I R 1933 Bom. 304; 147 Ind. Cas. 786; 35 Bom, 
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L R 1122, 


988 


be necessary to come to a finding. I 
may, therefore, set out the principles in 
the light of which the Small Cause Court 
Judge will have to decide this point. 

Section 187 of the Indian Contract Act 
refers to an authority as implied when 
it is to be inferred from the circum- 
stances of the case, and we all know that 
the classic instance of an implied autho- 
rity being presumed is that of husband 
and wife. As regards master and servant, 
the authority has been presumed in such 
cases as ‘when a master frequently sent 
a servant to make without ready money 
so that the servant is trusted upon the 
master’s account.’ A detailed examination 
of the question of liability of the principal 
for an act of his agent was made in 
Lloyd v. Grace Smith & Co. (3). The 
person claiming against the principal 
must show that the act done was within the 
scope of the authority or ostensible autho- 
rity held or exercised by the agent and 
this can be shown by practice as well as 
by a written instrument. Lord Shaw said: 

“When the authority does ostensibly include 
within its scope transactions of a particular charac- 
ter, then quoad a third party dealing in good faith 
with such an agent, the apparent authorityis,as is 
well settled, equivalent to the real authority and 
binds the principal.” 

The plaintiff, therefore, must show a 


course of dealing by which it was a 
practice for goods to be supplied to her 
through these servants in the course of 
their employment. If he show such a 
practice, it will be no answer for the 
defendant to say that the particular items 
of goods did not reach her once the 
plaintiff has established that they were 
supplied to her servanta for her use. 

The conditions on which the plaint will 
be permitted to be amended will be that 
an application be made to the Small 
Cause Court Judge within six weeks from 
this date and that the defendant shall get 
from the plaintiff her costs of the suit 
incurred to date in the Court below, 
costs of this Court in revision will be 
borne by the parties. If within six weeks 
of this date, no application for amendment 
of the plaint is made in the first Court, 
the suit will be dismissed and the peti- 
tioner will get her costs throughout. 

N. Suit dismissed. 


(3) (1912) AC NK BEL J K B 1140; 107 L T531; 
568 J 723; 28 T L R 547. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 452 of 1933 
December 3, 1936 
THOM AND ALLsop, JJ. 
MURARI LAL AND ofazRs—PLAINTIFES 
— APPELLANTS 
versus 
MUHAMMAD SAMIUDDIN AHMAD 
KHAN AND OTHERS-—DEFENDANTS—- 
RESPONDENTA 

Transfer of Property Act (IV of 1882), s, 3—Proper 
attestation — Essentials of — Proof that executant 
actually saw witnesses sign — When can be dispensed 
with—Hvidence Act (I of 1872), s. 71—Scope of— Evi- 
dence of attestation—Admissibility. 

For the proper attestation ofa document within the 
meaning ofs, 3, Transfer of Property Act, itis neces- 
sary that the attesting witnesses should sign in the 
presence of the executant, but if their signature is 
made under circumstances that the executant, if he 
was minded to see the witnesses sign, could have 
doneso, then it is not necessary to establish 
affirmatively that he had in fact actually seen them 
signing the document. Kundan Lal v. Musharrafi 
Begam (1), followed. 

There is nothing in the Evidence Act to preclude 
a party from adducing as witnesses to the execution 
of the deed any persons who happened to be present 
when the deed wasexecuted and actually saw it signed 
by the executant and by the attesting witnesses, 
Section 71 does, it is true, permit the evidence of the 
executant ofthe deed in certain circumstances, It 
does not, however, have the effect of rendering his evi- 
dence or that of other witnesses inadmissible in 
different circumstances. f 

F.C. A. from the decision of the Sub- 
Judge, Moradabad, dated May 22, 1983. 

Messrs. P. L. Banerji and M. L. Chatur- 
vedi, for the Appellants. | 

Messrs. S. K. Dar, Akhtar Husain Khan 


and Shabd Saran, for the Respondents, 


Judgment.—This is a plaintiff's appeal 
arising cut of a suit for the recovery of 
the sum of Rs. 5,250 alleged to have been 
due on a mortgage bond. The mortgage in 
suit was executed on April 12, 1919 by one 
Muhammad Sami-uddin Ahmad Khan and 
his wife Musammat Hidayat-un-nisa Begum 
in favour of Nand Kishore. In the deed 
it is recited that the property which was 
mortgaged had belonged to the husband, 
Muhammad Sami-uddin Ahmad Khan, and 
that he had transferred it to his wife 
Musammat Hidayat-un-nisa Begum on Janu- 
ary 3,1919. The deed concludes with these 
words : 

“In case of non-payment of the amount the credi- 
tor shall at every time have power to realise the 
amount mentioned in this bond, through the 
Court, by means of auction sale of the property 
hypothecated, as well as the person and the other 
not mortgaged property of every kind of us, the 
executants.” i : 

Earlier in the deed there is a recital that 
it is the female executant who actually ` 
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hypothecates the property. The suit upon 
the basis of the bond was contested by 
subsequent transferees of the executant 
andin the written statement of Shahjahan 
Begam the deed is challenged in the fol- 
lowing terms: “Defendants Nos.1 and 2 
executed no mortgage deed sued cn in 
favour of the plaintiff's ancestor.” The 
learned Subordinate gudge has dismissed 
the suit. Hehas held that the plaintiffs 
failed to prove that Musummat Hidayat- 
un-nisa Begam executed the deed. Tha 
evidence which was adduced by the plain- 
tiffs fell short, in the view of the learned 
Subordinate Judge, of establishing that the 
deed was signed by Musammat Hidayat- 
un-niss Begam in the presence of the 
attesting witnesses. This finding has not 
been challenged by learned Counsel for the 
plaintifis in appeal before us. He has 
contended, however, that the deed was duly 
and validly executed by the husband 
Muhammad Samj-uddin Ahmad Khan and 
that accordingly the property stood hypo 
thecated and could be sold by the plaintiffs 
in terms of the deed. Learned Counsel 
for the respondents, on the other hand, con- 
tended that so far as Muhammad Sami- 
uddin Ahmad Khan was concerned, there 
was no question of hypothecating any prop- 
erty. It was urged that he had divested 
himself of the property which his wife 
intended to hypothecate and that at best 
he was a party to the deed inthe capa- 
city of a surety. 

The intention of the parties to the deed 
is tobe gathered from a consideration of 
the terms thereof as a whole. Now itis 
true that according to the terms of the 
deed it is the executant Musammat Hidayat- 
un-nisa Begam who states that she hypo- 
thecated the property which had been 
transferred to her by her husband. The 
husband, however, was made a party to 
the document, no doubt, at the instance 
of the mortgagee, who had in view the 
possibility of the transfer of the property 
to the wife being subsequently impugned 
and asuit upon the basis of the mort- 
gage deed defended upon the ground that 
the mortgagor had no title to the property 
which she had purported to mortgage. 
Further, as we have already noted, both 
the executants agreed that in respect of the 
amount advanced by the mortgagee the 
property hypothecated should be lable to 
sale by aucticn. Learned Counsel forthe 
respondents contended that, inasmuch as 
there had been no property which was 
validly hypothecated, it could not be 
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held that Muhammad Sami-uddin Ahmad 
Khan had agreed that the property should 
be charged in respect of the debt. We 
are unable to accept this contention. The 
term “property hypothecated” in the 
concluding portion of the deed clearly refers 
to the property described earlier in the 
document. The husband agreed that this 
property should be liable to sale by the 
mortgagee. 

We would observe further that it is clear 
from the terms of the deed that the sum 
of Rs. 300, which was the mortgage con- 
sideration, was borrowed not by Musammat 
Hidayat-un-nisa Begam herself but by 
Musammat Hidayat-un-nisa Begam and her 
husband. Therecord of the proceedings be- 
fore the Sub-Registrar further discloses that 
the Rs. 300 was received by both Muham- 
mad Sami-uddin Ahmad Khan and Mus- 
ammat Hidayat-un-nisa Begam. Upon a 
consideration of the terms of the deed 
itself, the record of the proceedings before 
the Sub-Registrar and the circumstances 
in which the deed was executed, in our 
judgment, it is clear that the intention of the 
parties tothe document was that the pro- 
perty should stand hypothecated, whe- 
ther the property did in fact belong to Muss 
ammat Hidayat-un-nisa or to Muhammad 
Sami-uddin Ahmad Khan, ber husband. In 
short, we hold that the property in dispute 
was validly hypothecated by the deed, 
Learned Counsel for the respondents, how- 
ever, Maintained that there was no proof 
that the document had been validly exe- 
cuted even by Muhammad Sami-uddin 
Ahmad Khan. His contention was that 
the evidence did not establish that the 
attesting witnesses had signed the docu- 
ment in the presence of Muhammad Sami- 
uddin Ahmad Khan. Two witnesses were 
called to speak to the execution of the 
deed, Ram Kirpal and Muhammad Sami- 
uddin Ahmad Khan himself. Ram Kirpal 
was the scribe. He deposed as follows: 

Musammat Hidayat-un-nisa and Sami-uddin Ahmad 
Khan wrote a bond in favour of Lala Nand 
Kishore. I was ite scribe. Both the executants put 
heir signatures before me and all the witnesses, 
I was also a marginal witness of the deed; other 
witnesses were present at that time. Both the 


executants put their signatures and thumb-marks 
in the presence of all the witnesses.” 


The fact that the husband had signed 
the deed in the presence of the attesting 
witnesses was not challenged by learned 
Counsel for the respondents. Muhammad 
Samij-uddin Ahmad Khan in regard to the 
signatures of the attesting witnesses stated 
in cross-examination, after describing the 
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signature of the deed by Musammat Llida- 
yal-un nisa Begam : 

“I brought that deed outside and gave it to the 
scribe; the scribe signed it and took down the sis- 
natures | of witnesses. Both of us mortgaged the 
properties, 

Now, we would observein the first in- 
stance that none of the defendants took the 
specitic plea that the mortgage deed was 
invalid in respect that the attesting wit- 
nesses had not sigaed itin the presence 
of the executant Muhammad Sami-uddin 
Ahmad Khan. There is the vague alle- 
gation to which we have referred that no 
mortgage deed was executed. It was not 
disputed, however, that a mortgage deed 
was drawn up and signed by the husband 
Muhammad Sami-uddin Ahmad Khan.’ In 
our view, if the defendants had intended 
to impugn the deed upon the ground that 
the attesting witnesses did not sign in 
the presence of Sami-uddin Ahmad Khan, 
they should havedetinitely and specifically 
taken that plea in their written statement. 
Furthermore, they should have cross-exa- 
mined the witnesses for the plaintiffs to 
elicit the fact-—-if it were a fact—that the 
witnesses did not append their signatures 
in the presence of Muhammad Sami-uadin 
“Ahmad Khan. It is true that neitner of 
the witnesses called by the plaintiffs state 
definitely that the attesting witnesses did 
sign in the presence of Muhammad Sami- 
uddin Ahmad Khan. On the other hand 
the only reasonable inference which can be 
drawn from that evidence is that Moham- 
mad Sami-uddin was present when the 
attesting witnesses atixed their signatures. 

The statement of Ram Kirpal and Mu- 
hammad Sami-uddin Ahmad Khan himself 
leaves no doubt in our minds that Muham- 
mad Sami-uddin Ahmad Khan was present 
when the attesting witnesses signed. Now 
it has been held in the decision in a re- 
cent case by the Privy Council, Kundan 
Lal v. Musharrafi Begam (1), that for the 
proper attestation of a document within 
the meaning ofs.3, Transfer of Property 
Act, it is necessary that the attesting wil- 
nesses should sign in the presence of the 
executant, but it their signature is made 
under circumstances that the executant, 
if he was minded to see the witnesses 
sign, could have done so, then it is not 
necessary to establish affirmatively that he 
had in fact actually seen them signing the 

(1) (1936) A LJ 810; 163 Ind. Cas, 156; A I 1936 
P O207; 63 1A 326; 11 Luck 340; 1936 O L R349; 
1936 A L R 582; 9 k P 08,400 W N 1093; 2 BR 645; 
71M LJ 141; (1986) M W N 797; (1926) O W N 611; 
38 Bom, L R 783; 68 C L J 511; 44 L W 373 
(PO. 
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document. It may well be that from the 
evidence ib 18 sumewhat doubtful it Mu- 
hammad Sami-uddin Ahmad Khan actually 
saw the attesting witnesses affixing their 
signatures. ‘There is no doubt lettin our 
minds after a consideration of the evidence, 
however, that he was present when they 
did sign and he could have seen them sign 
if he had so desired. Learned Counsel) 
for the respondents further contended, how- 
ever, that Muhammad Sami- uddin's evi- 
dence was inadmissible in view of the 
terms of ss. 68 and 71, Evidence Act. Sec- 
tion 68, enjoys that’: 

_ “If a document is required by law to be attested, 
it shall not be used as evidence until one attesting 
Witness at least has been called forthe purp.se 
of proving its execution if there be an attesting 
Witness alive, and subject to the process of the 
Court and capable of giving evidence, provided 
that it shall not be necessary to call an attesting 
Witness in proof of the execution of any docu- 
ment, not beinga will, which has been registered 
in accordance with the provisions of the Registra- 
tion Act of 1908, unless its execution by the per- 
son by whom it purports to have been executed is 
specifically denied.” 

Section 71 of the Act is in the following 
terms : 

“If the atlesiing witness denies or does not 
recollect the execution of the docu ment, its execution 
may be proved by other evidencë,” 

Learned Counsel for the respondents 
maintained that tae evidence of the execu- 
tant of the deed was not admissible unless 
the attesting witnesses denied or did not 
recollect the execution of the document. 
Weare unable to accept this contention. 
It may be taken that Ram Kuirpal did not 
recoliest whether Muhammad Sami uddin 
Khan was presentor not wnen the attesting 
witnesses attixed their signatures. Apart 
altogetner from that point, however, in our 
view, there is nothing in the Kvidence 
Act to preclude the plaintiffs from adduc- 
ing as witnesses to tne execution of the 
deed any persons who happened to be pre- 
sent wuen the deed was executed and 
actually sawit signed by the executant and 
by the aftesting witnesses. Section 71 does, 
ibis true, permit the evidence of the execu- 
tant of tne deed in certain circumstances. 
li does not, however, have tne effect of 
rendering his evidence or that of other 
witnesses inadmissible in different circum- 
stances. In tne result we nold that the 
plaintiffs have proved that by tne deed of 
April lz, 191¥, the property referred there- 
in was validly morugaged and that they 
are entitled to mainuain a suit on tue toov- 
ing thereol. We accordingly allow the ap- 
peal and set aside the order of the learn- 
ed Subordinate Judge. The record will be 
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returned to the lower Appellate Court fo 

decision of the issues left undecided by the 
learned Subordinate Judge including the 
issue in regard tothe rate of interest which 
issue will be considered by the learned 
Subordinate Judge in the light of the 
recent debt legislation. The appellants are 
entitled to their costs of this appeal. In 
view of our decision in the appeal the cross: 


objection is dismissed with costs. The 
court-fee will be refunded. 
N, Appeal allowed. 
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LAHORE HIGH COURT 
Civil Regalar Appeal No. 179 
of 1936 
January 7,1987 
Anpison AND DIN MOHAMMAD, JJ. 
Dr. KARAM SINGH—DEFENDANT 
——ÅPPELLANT 
VETSUS 
KHAIRATI RAM-—-PLAINTIEE, LAL 
OHAND AND 0THERS— DEFENDANTS — 
RESPONDENTS 

Mortgage—Deed executed to slifle criminal pro- 
secutions—Whether can be enforced against executants 
or persons standing surety to stifle the same criminal 
cases, 

A mortgage-deed executed by three brothers in 
order to stifle the criminal prosecutions against 
two of them cannot be enforced against them. 
Persons who have stood sureties in order to stifle 
the same criminal cases cannot also be bound by 
their agreement inthe mortgage which was entered 
into for the purpose of stifling criminal prosecutions. 
Jones v. Merionethshire Permanent Benefit Building 
Society (1), Pestonji Manekji Mody v. Bat Meherbat 
(2) Kessowji Tulsidas v. Hurjivan Mulji (8) and 
Kashiba v. Shripat Narshw (4), relied on, 

First Appeal from the decree of the Sub- 
ordinate Judge, First Class, Amritsar, dated 
January 7, 1936. 

Messrs. D. R. Sawhney and S. L. Puri, 
for the Appellant. 

Messrs. J. G. Sethi, Chiranjiva Lal 
Aggarwal, for Respondents Nos. 10—18 and 
Madan Mohan, for Respondents Nos. 3—5. 

Judgment.—Defendants Nos. | to 3, Lal 
Chand, Chuni Lal and Sohan Lal, sons 
of Radha Kishen, mortgaged certain pro- 
perty in favour of Bhola Nath deceased, 
father of defendants Nos. 6 to 8: and 
defendants Nos. 4 and 5, Ohet Ram and 
Amar Nath, were sureties for payment of 
the mortgage consideration in case of 
default. ‘lhis mortgage is dated May 13, 
1927, and was for Rs. 4,000. Bhola Nath 
transferred his mortgage rights in favour 
of Dr. Karam Singh, defendant No. 9, for 
Rs. 2,500 by a deed, dated February 19, 
1928. Dr. Karam Singh then transferred 
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his rights to the plaintiff Kharaiti Ram 
for Rs. 3,000 by a deed, dated January 1, 
1929, Inthis deed br. Karam Singh con- 
tracted that ifthe transferee, the plaintiff, 
sufiered any loss in the amount due to 
him on account of any legal flaw, such 
loss would be recoverable from his person 
and property up to the sum of Rs. 3,000 
but nomore. The plaintiff sued by reason 
of his transfer-deed to make the original 
mortgagors defendants Nos. 1 to 3 and 
the sureties defendants Nos. 4 and 5 
liable thereon. His suit has been dis- 
missed against every one except Dr. Karam 
Singh who has been made liable to the 
extent of Rs. 2,000 on the guarantee clause 
in his transfer deed. Dr. Karam Singh 
has appealed against ihe decree passed 
against him. 

Defendants Nos. 1405 pleaded that the 
mortgage in favour of Bhola Nath was 
secured by undue influence and that they 
had signed it in order to stifle a series 
of criminal prosecutions against defend- 
ants Nos. 1 and 2 Lal Cnand and Chuni 
Lal. The case for these defendants is ag 
follows :— 

Chuni Lal, defendant No, 2, purchased 
the share of Bhola Nath in certain out- 
standings amounting to Rs. 22,322 for 
Rs. 13,000. In ‘order to get this sale can- 
celled, Bhola Nath brought four criminal 
complaints against Chuni Lal alone, and, 
in one case, against Chuni Lal and Lal 
Chand. Most of these cases were not com- 
poundable, the offences charged being under 
ss. 406, 408, 420 and 477 of the Indian 
Penal Code. At the same time, Lal Chand 
brought one criminal case under s. 417 of 
the Indian Penal Code, against Bhola Nath 
and Chuni Lal did the same. One Sobha 
Ram intervened and told Chuni Lal that 
if he wished to be safe from jail, he should 
mortgage his property in favour of Bhola 
Nath. Under this pressure Chuni Lal has 
stated that on May 13, 1927, he was made 
to sign a reference to arbitration with 
respect to this dispute, the arbitrator 
appointed being Subha Ram. On the same 
day Sobha Ram gave his award and the 
mortgage-deed was executed. On the next 
day most of the criminal cases were with- 
drawn, though one was not withdrawn 
till May 20, 1927. In the award it was 
clearly stated that the parties had filed 
criminal cases against each other and one 
of the decisions of the arbitrator, forming 
part of his award, was that the criminal 
cases pending between the parties should 
be withdrawn either by compromise or in 
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any other possible way. As a matter of 
fact, in accordance with this award, these 
cases were withdrawn and the mortgage 
effected. 

It is clear from the evidence and from 
the facts stated that the mortgage-deed 
in question was executed by defendants 
Nos. 1 to 8, who are brothers, in order to 
stifle the criminal prosecutions against 
Chuni Lal and Lal Chand, and we are in 
full agreement with the, decision of the 
trial Court in this respect. It follows that 
the mortgage-deed cannot be enforced 
against defendants Nos. 1 to3. 

Nor is the case of defendants Nos. 4 and 
5, the sureties, different. They stocd surety 
in order to stifle the same criminal cases. 
In Jones v. Merionethshire Permanent 
Benefit Building Society (1), the relatives 
of the secretary of a building society who 
had embezzled money, gave a written 
undertaking tothe society to make good 
the greater part of the debt, the con- 
sideration being the forbearance of the 
society to sue the secretary for the amount 
embezzled. It was held that the agree- 
ment of the relatives was founded on 
illegal consideration and void. In Pestonjt 
Manekji Mody v. Bai Meherbat (2), it was 
held that a surety, who guaranted the per- 
formance of an agreement without con- 
sideration, was not bound by his guarantee, 
In Kessowji Tulsidas v. Hurjivan Mulji (3), 
a third party gave the creditors of H 
a guarantee for the payment of the debts of 
H, the creditors agreeing to abstain from 
proceeding criminally against H for fifteen 
days. It was held that such a guarantee 
could not be enforced by the creditors as 
they could not by stifling a prosecution 


obtain a guarantee from a third party. 


Kashiba v. Shripat Narshiv (4), relied 
upon by the appellant's Counsel is not in 
point. We, therefore, hold that the sureties 
also cannot be bound by their agreement 
in the mortgage in question which was 
entered into for the purpose of stifling 
criminal prosecutions. 
It is nob disputed that the decree is correct 
on these findings. We, therefore, dismiss 
e eal with costs. 
| ia Appeal dismissed. 


(2) (1892) 1 Oh. 173; 61 LJ Oh, 198; 65 LT 685; 
40 W R 273; 8 T L R 133; 36 SJ 108; 17 Cox, 0O 


389. 

(2) A I R1928 Bom. 539; 112 Ind. Cas, 7410; 30 Bom. 
L R 1407. 

(3) 11 B 566. 

(4) 19 B 697. 
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SIND JUDICIAL COMMIS- 
_ SIONER’S COURT 
Crimiual Application No. 43 of 1936 
September 23, 1936 
Davis, J. O. AND Maura, A. J. C. 
In the matter of R, a Bar-at Law 
Bar Councils Act (XXXVIII of 1926), s. 12 )-- 
Rules under, r. 12—Special jurisdiction conferred on 
District Judge—~Haercise of, by others is barred—In- 
quiry into conduct of Advocate referred to District 
Judge—Delegation of, to assistant—Propriety of. 
Where a special jurisdiction is conferred upon a 
District Judge, the exercise of that jurisdiction by 
others, upon whom it has not been conferred, is 
barred. Where therefore a complaint against an 
Advocate is referred for inquiry to the District 
Oourt under r, 12 of the rules made under s. 12 (D, Bar 
Councils Act and the District Judge delegates it 
to one of his assistants, the procedure is not proper 
and the District Judge himself should conduct the 
enquiry. . 
Mr. P. S. Shahani, for the Applicant. 
Mr. Charles M. Lobo, for the Crown. 
Davis, J. C.—The simple question here 
raised is in regard tothe interpretation of 
r. 12 of the rules made unders. 12 (1l) 
Bar Councils Act. A complaint was made 
against an Advocate and the matter was 
referred for inquiry by this Court to the 
District Court under r. 12 of the afore- 
said rules and that form of reference is 
correct. But the matter apparently was 
transferred by the District Judge to his 
assistant who took the view that as his 
Court was the District Court of Hyderabad 
so he had power to inquire under the pro- 
visions ofr. 12. But r. 12is as follows :— 
“Where the High Oourt refers the case for enquiry 
to the Court ofa District Judge under s. 10, cl 
(2), Bar Councils Act, 1926, the District Judge 
shall follow the procedure laid down for enquiry 
by tribunals of the Bar “Council referred to in 
notification No, A/815, dated May 7, 1932, provided 
that nothing in rr. 3,9 and 10 therein shall require 
the District Judge to transmit, the findings to the 
High Court through the Bar Council.” 


So that while it is true that the matter 
is referred to the Court of the District 
Judge, it is clear from the words used 
that it is the District Judge who shall 
follow the procedure laid down for the 
enquiry and not one of his assistants, and, 
we think, that where, as in a case of 
this sort, a special jurisdiction is conferred 
upon a District Judge, the exercise of that 
jurisdiction by others, upon whum it has 
not been conferred, is barred. From all 
points of view we should think it desira- 
ble that a District Judge himself should 
hold an enquiry into the alleged miscon- 
duct of an Advocate. We think, therefore, 
that the order of the learned Assistant 
Judge is wrong and we accordingly set it 
aside. 

N: Order set aside. 
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PRIVY COUNCIL 
Appeal from the Oudh Chief Court 
7 March 10, 1937 
ORD BLANESBURGH, SIR JoHN WALLIS AND 
Sir George RANKIN, 
LAL DURGA BAKHSH SINGH— 
APPELLANT 
í VETSUS 
Rani BRIJ RAJ KUAR— 
EE RESPONDENT 
mau Law—Adoption—Proof of—Alleged adc 
not performing ‘sapinda’ of Lata father bak a 
natural father—Adoption not registered as required 
by Oudh Estates Act (I of 1869\—Bvidence—Pre- 
sumption—Plaintiff deliberately refusing to go in 
wiiness box to clear points—Inferences —Practice 
Held, that the facts that the defendant claiming 
to bean adopted son of the late Raja of the estate 
subject to the Oudh Estates Act, never performed 
the ‘sapinda of his adopted father but it was per- 
formed by the widow of the Raja, that on the con- 
trary the defendant performed the ‘sapinda’ of his 
natural father; that the alleged will of the late 
Raja on which the defendant based his claim as 
an adopted son, did not recite the date of the al- 
leged adoption and that the adoption and the will 
were not regis:ered asrequired by the Ondh Hy 
tates Act, coupled with the action of the defendant 
in deliberately nol testifying to facts on oath on 
whioh no pased hiz claim, went against the claim 
ALA me an that he was an adopted syn of 
Held, also that the absence of the d 
d, ; ef K 
the witness-box in the suit led to Briere eure 
the honesty of his case which, of themselves, we s 
well nigh fatal tothe possibility of its success So 
ee Hee ue a which required explanation 
ne Judicial inference was almost i istible 
Mint co case was not and had never heck a 
one pan mmal v, Kulanthat’-Natchear ds, 


Messrs. L. Dz Gruyther, K. C 
Dunne, K. C. and J. "Parikh, > i 
PRE M. Parikh, for the 

Messrs. H. K. Gho 7 
for the Respondent. A ARTE ka 

Lord Blanesburgh.—This ; z 
from a decree, dated J et 4 ng 
the Chief Court of Oudh at Lucknow in 
appearance modifying, but in principle 
Sas a decree dated January 15, 193], 
See ae of the Subordinate Judge, 

The suit in which these ; 4 
pronounced was commenced a ae IL 
1929, by the present respondent, the widow 
of the Raja Partab Bahadur Singh of 
Kutari, against the present appellant to 
recover payment of Rs. 15,243 and accrued 
interest alleged to be due to the respond- 
ent for maintenance under a deed of ift 
of May 23, 1926, made in favour of She 
appellant by his uncle, Bhagwan Bakhsh 
Singh. By that deed amongst other pro- 
Visions made for ihe appellant, and together 
also with benefits for the infant son of 
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the donor, and for the respondent, the 
appellant, taking title thereto from the 
donor, was constituted in effect tenant for 
life of the Kutai estate, with the excep- 
tion of two Villages otherwise donated, 
but he was in return laid under an obliga- 
tion to provide maintenance for the res- 
pondent at the rate of Rs. 5,000 a year. 
It was in respect of his liability in this 
regard that the respondent's suit was 
brought. 

The appellant's answer to the suit was that 
the deed of gift in question, with a deed 
of relinquishment of the Kutari estate of 
even date made by the respondent in favour 
of Bhagwan Bakhsh Singh, was part of a 
freadulent arrangement designed by the 
respondent and Bhagwan in the interest 
of the infant son of Bhagwan to deprive 
the appellant of the inheritance of that 
estate , to which as both well knew, he was 
entitled as the adopted son of the late 
Raja and as devisee under his will. To 
these allegations the reply of the respond- 
ent, confining that reply at present to the 
matters with which their Lordships must 
primarily concern themselves, was that the 
appellant, the nephew of the Raja, had 
never been taken in adoption by him: that 
the will of the Raja propounded by the 
appellant was a forgery: that the deeds of 
relinquishment and gift in question con- 
stituted a valid family arrangement, con- 
ceived in the interest of the appellant 
himself: that he had accepted the benefit 
of the arrangement: that except under the 
deed of gift he had no interest whatever 
in the Kutari estate and that as he had 
accepted title under that deed and was 
in, actual possession under that title the 
maintenance claimed was indisputably due 
and payable. 

The trial was a protracted one: and at 
the close of the evidence the two questions 
for decision and to which all else was sub- 
ordinate were seen to be these. 

l. Had tLe appellant proved his adoption 
by Pariab Bahadur Singh, Raja of Kutari 
unregistered es that adoption was ? 

2, Had the will also unregistered 
of date June 28, 1918, propounded by the 
appellant been proved by him to be the will 
of the Raja? ; 

Both of these questions the learned Suh- 
ordinate Judge answered in the affirma- 
tive. The deed of relinquishment and the 
deed of gift also, he held to be a fraud 
upon the appellant and worthless ae against 
him. But the respondent was by general 
law entitled to maintenance out of 
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the estate and he accordingly decreed 
Rs. 6,000 in respect of arrears and a sum 
of Rs 200 a month as the proper main- 
tenance for the widow of a Raja to be paid 
by the appellant now that his suecession 
to the Raj had been established as against 
the respondent. 

On appeal from that decree the Chief 
Court, disagreeing with the learned Sub- 
ordinate Judge, answered both questions 
in the negative, and, forreasons which the 
Jearned Judges gave, held the appellant 
bound, in hoc statu, by the terms of the 
deed of gift. The Court accordingly on 
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January 11, 1933, decreed the respondent’s 
claim in fu'l. Hence this appeal. 

The narrative of relevant facts upon 
which the Board must now embark is 
necessarily somewhat involved even when 
confined, as it will be, to those facts 
which havea hearing upon the two main 
questions at issue. The narrative, how- 
ever. will be simplified by reference to the 
family Pedigree which, as the most con- 
venient in point of arrangement, their Lord- 
ships transcribe, as it appears in the appel- 
lant's printed case. 


First a eat SINGH=Second wife 





| 
Barwand Singh 





| 
Raja Bunyad Singh - 
| | 
Sukh Mangal Raja Sarnam == Rani Harnath 
Singh Singh Kuar. 
í (died childless), 
Lullu Singh 
(died childless). 


a ent 





| ; wg 
Raja Partab = Rani Brij Maheshar Singh, 


| Sukh Nidhan 
Mardan Singh, Singh 
(died childless). | 
Shankar Bakhsh 
Singh 
B. Jagmohan 
Singh 





| 
Parmeshar Bakhsh 


Bahadur Raj Kuar (died childless.) Bakhsh Bingh 
Singh. (plaintiff ) Singh 
| Raja Lal Durga 
h Bishnath Saran Bakhsh 
Raja Durga Singh, Singh 
Bakhsh Singh (born on (defendant) 
(adopted son.) March 23, 1921.) adopted by 
Raja Partab 
Bahadur 
Singh. 


The parties are Hindus, subject to the 
Mitakshara Law as interpreted by the 
Benares School. It was with the Raja 
Surnam Singh named in the pedigree that 
the summary settlement of the Kutari 
estate was made. A sanad in respect of it 
we granted to the Raja on October 25, 
1860. 

One of the conditions of the sanad was 
that “the estate shall descend to the near- 
est male heir according to therule of 
primogeniture, but you and all your 
successors shall have fullpower to alienate 
the estate either in whole or in part by sale, 
mortgage, gift, bequest or adoption to 
whomsoever you please.” The wide gener- 
ality of these words may not be with- 
out its significance in the present discus- 
Sion. 

On January 12, 1869, the Oudh Estates 
Act, No.1 of 1869, came into force and 
the Kutan estate was made subject thereto. 


The name of the Raja Surnam Singh was 
entered asa talukhdar in List 1 (No. 238) 
and also in List 2 (No. 105) prepared 
under s.8 of the Act. Little more tban 
a month later, namely on February 27, 1869, 
the Raja died without issue, pre-deceased 
by his two brothers each of whom had died 
without issue then living, but survived 
by his widow, the Rani Harnath Kuar, in 
whose favour he had made a will dated 
December 17, 1868, under which the Rani 
succeeded tothe estate. She remained in 
possession until her death. . | 
The true construction of the Raja's will 
with special reference to the nature of 
the interest in the estate taken under it 
by the Rani was in both Courts in India the 
subject of prolonged discussion—the 
appellant's contention broadly being that 
the Rani's interest in the estate was an 
absolute interest, that of the respondent 
being that it waea lifeinterest onlv. The 
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decision of both Courts was that the Rani 
under the will took in the estate an abso- 
lute interest. 

Their Lordships were not invited to re- 
view that tinding. Its relevance upon the 
two questions now at issue not perhaps 
immediately obvious will emerge presently. 
For the moment it is enough to say that 
no finding as to its meaning can deprive of 
their effect the final and very significant 
words of the will, in which the Raja declared 
that the Rani “shall be competent to appoint 
a successor for this Raj from amongst 
the near relations of my family”. In 
these words may lurk the explanation of 
much that subsequently happened. 

‘The Rani died on May 5, 1885, and not- 
withstanding a contention to the contrary 
put forward by the appellant in his written 
statement, it was held by the Subordinate 
Judge and itis now common ground that 
she was atalukhdar and that the estate 
throughout her life was and at her death 
remained subject to the Act. 

She was succeeded in the Raj by the Raja 
Partab Bahadur Singh—later the respond- 
ent’s husband—then a boy of 14. Pace the 
appellant, there is no mystery about 
Partab’s succession or the circumstances 
which led to it. The story is told in the 
mutation proceedings which followed upon 
the Rani’s death and in official docu- 
ments which then passed and remain on 
record. 

It was toan act imputed to the Rani 
herself that the succession of Partab Baha- 
dur Singh and not of another was due. 
She, acting presumably under the power 
conferred upon her by the last words of 
the Raja’s will, is detinitely represented to 
have declared Partab Bahadur Singh to 
be her heir—although no record is so far 
forthcoming of when or how she did so. 
The respondent in her replication alleges 
that the declaration was made in a deed 
dated April 18, 1886, but the learned 
Subordinate Judge records that no proof 
of sucha deed was adduced before him 
and no print of it appears in the record. 
As is seen in the pedigree, Partab Bahadur 
Singh was himself, according to the rale 
of primogeniture, fourth only in the order 
of succession in Raja Surnam's family. 
His great grandfather—Sukh Nidan Singh 
—then still alive was the next heir: his 
grandfather Shankar Bakhsh Singh was 
second: his father B. Jagmohan pingh 
was third: he himself, the eldest son of his 
father came next. These facts were brought 
to the notice of the Deputy Commissioner 
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by a report of the Tahsildar of Mav 
18, 1886, and that officer wasasa result 
directed to inquire of the three heirs prior 
in estate to Partab Bahadur Singh whether 
they were willing to relinquish any rights of 
theirs in favour of the nominee of the Rani. 
And they did relinquish all their rights. 
By a registered deed of June 8, 188", 
these three forebears of Partab Bahadur 
Singh thereby after reciting that the Rani 
had before her death appointed him “and 
expressed a wish that he should become 
her successor and heir”, relinquished in the 
amplest terms, “owing tuthe aforesaid wish 
of the Rani” in favour of Partab all 
right and claim which each of them had in 
the estate and they gave to him all the 
land and movable and immovable property 
of every sort to which each of them res- 
pectively became entitled at the death of 
the Rani. Next, following still the course 
of Partab’s accession to the Raj, there 
came an application for mutation put 
forward by another member of Raja 
Surnam'’s family, Har Dutt Singh, who 
claimed the estate against Partab. But 
this claim was rejected on July 21, 
1886 (Record p. 259) on the ground that the 
claimant was not under the Act of 1869, a 
person so entitled. 

Finally onJuns 8, 1886, an order was 
made by the Deputy Commissioner of Sul- 
tanpur declaring Partab Bahadur Singh to 
be prima facie entitled to the property 
and ordering that he be put in possession 
and that all necessary entries in the Revenue 
Records be made. And on November 8, 
1686, an appeal from that order was dis- 
missed by the Commissioner. 

The order of June 8, so finally confirmed, 
was followed on September 21, 1886, by a 
communication from the Secretary to 
Government, N. W. P. and ’Oudh, intimating 
to the Oommissioner, Bareli Division, that 
as the father and grandfather and great- 
grandfather of the minor, Partab Bahadar 
Singh were understood to have waived their 
claims to the title of Raja, the minor 
might be officially addressed as Raja and 
so styled in public documents. 

And thus, a possession avowedly under the 
Act—the fact which is for the present purposes 
all important—was given to Partab Bahadur 
Singh and his possession of the Kutari 
estate with the title of talukhdar recognis« 
ed by Government continued, unbroken 
and undisturbed until his death on Septem- 
ber 28, 1918, more than 33 years later. 
Their Lordships do not find in the judg- 
ments either of the learned Subordinate 
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Judge ot of the Chief Court any reference 
to this most striking andimportant fact. 
The complete neglect of it makes difficult 
of acceptance the conclusion reached by 
both Courts that Partab Bahadur Singh’s 
possession of the Raj commenced—at the 
age of 14 be it observed—in a conscious 
trespass which ripened into ownership only 
by limitation. Their Lordships will refer 
later to the major significance of the above 
in its relation to the issue of adoption now 
in debate. 

The appellant, claiming in the sult to 
have been adopted by Partab, was the 
natural and only son of his youngest brother 
~—Parmeshar Baksh Singh. There has been 
some question asto the appellant's exact 
age. It seems to be agreed now, however, 
that at the date of the deed of gift he 
was 18 years and 3 monthsold, that is to 
say, he was then major. Until the birth 
of a son to Rhagwan years after the Raja 
Partab’s death, he was, in the family, the 
only male of the next generation. He was 
throughout the Raja's life in that genera- 
tion his heir presumptive. His mother died 
when he was very young and he came to live 
with the Raja and the respondent. The 
evidence shows that they were both attached 
to him: they were at pains as to his edu- 
cation in schools suitable for a boy of 
good family and the respondent after the 
Raja's death interested himself very actively 
in his marriage. In her evidence the res- 
pondent was perhaps over-anxious to show 
that the attentions of the Raja and herself 
to the appellant were not more pronounced 
than were their attentions to other collateral 
members of the family. But the respondent, 
the Rani, has become embittered by the 
appellant’s quarrel with her. Their Lord- 
ships on this subject of their relations to 
each other prefer the general evidence to 
the effect stated. 

Parmeshar Bakhsh Singh, father of the 
appellant died six months before the Raja. 
The Raja at his own death was no more 
than 47—an early age which made an adop- 
tion two years earlier at the. least unlikely. 
Bhagwan Baksh Singh was the only brother 
to survive him. In the absence of any 
will—the will propounded by the appellant 
was first produced on October 22, 1929 
—more than 11 years after the testator’s 
death—and ignoring for the moment the 
possibility of theexistence of an adopted 
son, Bhagwan was the Raja's next heir. 
Bhagwan had siill no son of his own, and 
he seems to have waived all his claims in 
favour of the Raja's widow--the respondent. 
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The proceedings as a result of which mutas 
tion was effected in her name are interest- 
ing from this point of view. The claim was 
made by the respondent “on the ground of 
inheritance.’ As the matter related to the 
taluka—this statement is not unimportant 
as showing that the estate was regarded as 
being then under the Act—the claim was 
transferred to the Sub-Divisional Officer 
(Record, p. 290). The heirs in succession to 
the respondent were stated to be (1) Babu 
Burgwan (Bhagwan?) Baksh Singh: (2) the 
appellant “real nephew of the deceased [the 
Raja)” born on January 31,1907. In the 
course of the proceedings a question arose as 
to the devolution from the deceased Partab 
Bahadur Singh of the hereditary title of 
Raja—his own right tothe title was on all 
hands taken for granted—and in an official 
report to the Deputy Commissioner, dated 
March 5, 1929, it was stated that under the 
Act of 1869, Bhagwan had a superior claim 
to succession over his Rani, the respcndent, 
but that according to the custom of the 
fatuily, Bhagwan had waived his right in 
faveur of the respcndent. As ke had no 
property in his neme he could not inherit 
the title of Raja without getting the taluka. 
Moreover, the appellant—he is described, 
be it again observed, as the nephew of the 
deceased Raja and the son of his third 
brother—-was left by the late Raja and the 
respondent “as an heir’. “Ib seems to me”, 
the reporter proceeds, “that when this boy 
grows up the present Rani will declare him 
as her husband’s heir and she will then 
apply with the consent of Babu Bhagwan 
Bakhsh Singh that the title of Raja may be 
given to him’—a consummation which, 
strangely enough, has resulted from the 
deeds of renunciation and of gift now repu- 
diated in the respondent's suit by the appel- 
lant. 

Mutation in favour of the respondent ac- 
cordingly was made on the footing alleged. 
Her name was shown in the last column of 
the Durbar list “like other lady talukdars. 
On her death the late Raja's brother or the 
latter’s son” [a slight error this, but there 
is no doubt that the appellant is referred 
to] “will succeed to the estate as the nearest 
heirs.” See plaintiff's Pw," 227, December 
19, 1918, an interesting contemporary official 
record of the position, the accuracy of which 
their Lordships find in the record nothing 
effective to displace. 

And so things went on: the appellant 
after the Raja's death remained in the care 
of the respondent, the Rani, just as he had 
been in the care of the Raja in his lifetime, 
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the estate being managed by the respondent 
assisted by Bhagwan. And then on March 
23, 1921, two and a half years later, a son— 
Bishnath Saran Singh—was born to Bhag- 
wan. The Rani’s case asfrom this event 
is,—and if her denial of any knowledge that 
the appellant had been adopted by Partab 
is true, their Lordships see no reason for 
doubting its correctness—that following the 
birth of his own son Bhagwan’s attitude 
towards the estate gradually changed, and 
that in the interests of his son, he finally 
set up his own claim tothe Raj which for 
himself he had been willing to waive in 
favour of the respondent at the time of his 
brother the Raja's death. It was his insist- 
ence upon this claim, such is the respon- 
dent’s case, which brought about mainly at 
her instance and as a settlement of all ques- 
tions, the deed of renunciation and the deed 
of gift of May 23, 1926, already mention- 
ed, the foundation of the respondent's claim 
in her suit. . 

Their Lordships find it convenient torefer 
in passing to some striking features of the 
arrangement effected by these deeds. It is 
made clear by the evidence that they were 
prepared with much care and under emi- 
nent and responsible legal advice taken by 
the respondent. One feature of them is 
specially notab'e. Bhagwan, characteris- 
tically it may almost now be said, retains 
under them for himself no personal interest 
in the estate. More than adequate main- 
tenance is provided for the respondent: 
Bhagwan's infant son and his issue become 
the ultimate owners of the entire Raj, and 
one village is made immediately available 
for that son's maintenance: the appellant 
remains for his life talukdar ofthe estate 
other than two villages and provision is 
made out of cne of these for his issue after 
his own death. Tor Bhagwan himself there 
is nothing. 


It is said by the appellant that the hand- 


some provision made for him by the deed 
of gift is conclusive evidence that he was 
and was known to be the adopted son of 
the Raja. “Why otherwise,” he asks, 
“should any provision at all have been 
made for me?” Their Lordships after a 
consideration of all the evidence, and in 
particular the evidence of- the respondent, 
think it only right to say that they do not 
accept that reasoning as, in any degree, 
convincing or even plausible. Whether the 
appellant's success in his main contentions 
—the establishment, that is to say, of his 
claim tc be the adopted son of Raja Partab 
and the devisee under his will —would enable 


LAL DURGA BAKIISH SINGH V. BRIJ RAJ KOAR (P.O) 


997 


him to have these deeds set aside as against 
himself is another matter on which at the 
moment their Lordships say nothing. But, 
how does the arrangement, apart from these 
contentions stand ? In fairness to the res- 
pondent and Bhagwan (now dead) their 
Lordships desire to place on record their 
views on that subject. The result of the 
arrangement as will have been seen was 
that Bhagwan, retaining for himself no 
interest in the estate, had made a second re- 
nunciation as complete as his first but this 
time not in favour of the Rani alone but in 
favour of hisown infant son and of the 
appellant as well. Nor in the circumstances 
were the concessions in favour either of the 
Rani or the appellant—made as they were 
mainly at the expense of Bhagwan himself, 
quixotic either in relation to the one or the 
other. Let it be remembered that Bhag- 
wan's claim tothe whole Raj, apart alto- 
gether from any adoption of the appellant 
or any will by Partab in his favour, was not 
undisputed. There was a suggested 
custom in the family which favoured the 
Rani. Again, the provision now made for 
the Rani to whom, when he was sonless 
Bhagwan had relinquished everything, was 
made without any ‘injury, so long as he 
himself lived, to any interest of his son. 
And the same was true of the provision 
made for the eppellant, which at the 
worst postponed in enjoyment but in no 
way destroyed that son's interest in the 
estate as a whole. When all these things 
are considered, there seems to be, in their 
Lordships’ view, nothing unreasonable, or 
improbable oreven imprudent in Bhagwan's 
action in agreeing to the qualified provi- 
sion cut of the estate of substantial com- 
pensation for the Rani, the then talukdar, 
and for the appellant with whom he had 
been so long associated as heir-presump- 
tive to theRaj. What more natural than 
a desire on his part to provide compensa- 
tion for the disappointment of both, if 
such provision could be made, as it was, 
without undue injury to any immediate 
interests of the new heir, his son ? 

The respondent testified to the complete 
honesty of the whole transaction. Bhagwan, 
latterly it appears, cf feeble mind, died in 
the course of the trial and could not be 
called as a witness. It is unfortunate per- 
haps that one or cther of the distinguished 
lawyers on whose advice the transaction 
was carried through were not called to 
explain it. Everything on the record, how- 
ever—their Lordships cannot of course go 
beyond that—leads them to the conclusion 


998 


that—the appellant's adoptien apart—the 
ultime claim of Bhagwan’s infant son to 
the Raj was, if he survived his father, such 
that it was nothing less than a counsel 
of prudence for the respondent, with the 
consent of Bhagwan obtained, to effect for 
herself and for the appellant a settlement 
so highly beneficial as, rebus sic stantibus, 
this was. For the allegations of frand, 
undue influence, collusion and the like 
charged against the respondent and Bhagwan 
in connection with these deeds, their Lord- 
ships can tind in tke record no justifica- 
tion whatever, and they deplore, in relation 
to these charges, what they will have to 
animadvert upon at a later stage in rela- 
tion to other matters that the appellant 
should persist in them when he neglected 
or refused to tender himself as a witness to 
support them on oath. 

The appellant took full benefit of the 
deed of gift. Mutation of names was effect- 
ed inhis favour: to give the deed full 
effect he re-transferred to Lal Bishanath 
Saran Singh the infant child of Bhagwan 
the village by the deed assigned for his 
maintenance describing himself in his de- 
position as“son of Parmeshar Bakhsh Singh,” 
then being resident at and Talukdar of 
Kutari, all in strange contradiction, as will 
presently be seen, to the assertions which 
in this suit he has made, with reference to 
his adoption by Raja Partab and that the 
estate had been outside the Act of 169 
ever since the year 1885 on the succession 
of the Raja Partab following the death of 
the Rani Harnath Kuanr. 

The appellant paid to the respondent 
maintenance under the deed of gift to the 
extent of Rs. 700 forthe year 1926 but he 
made no further payments for that vear 
nor any at all for the years 1927 or 1928. 
There was a quarrel between him and the 
respordent and he separated himself from 
her in 1928 On April 2, 1929, as already 
stated, her suit was commenced ogainst 
him claiming these arrears. 

Their Lordships now approach the two 
main answers already mentioned made by 
the appellant to that claim. They are thus 
set forth in para. 21 of his written state- 
ment: 

“Raja Partab Bahadur Singh in his lifetime, 
after performing religious ceremonies installed the 
defendant on the gaddi and under the deed of 


will, dated June 28,1918, declared the defendant as 
his heir.” 


The Chief Court in ils judgment, and 
with geod reasen, points out that in this 
paragraph the appellant does not parti- 
cularise any definite date or even any 
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definite year for the alleged adoption. Nor 
was it until July 15, 1930, some 15 months 
later that any specification of its date was 
made: and even then, nothing more de- 
finite than that the appellant was adopted 
14 or 15 years before. This reticence is 
of real significance when the divergent 
character of the oral evidence supporting 
the adoption, particularly in rela- 
tion tothe date of the event, falls to be 
considered. 

The form of the plea, however, indicates 
clearly enough, and it turned out to be 
the fact, that there was neither deed nor 
registration of the alleged adoption forth- 
coming. It followed that if the Kutari 
estate had at its date been subject to the 
Act of 1869, its non-registration would have 
been fatal to its validity even if the 
ceremony of adoption had in fact been 
sufficiently proved. Nor in the same event 
even if its execution had been sufficiently 
proved, would the alleged will of the Raja 
have stcod the appellant in better case, 
for it, too, had not been registered. Hence 
arose, as already indicated, the disputation 
with reference to the title of the Rani 
Harnath Kuor to the estate under the will 
of Raja Surmam. If it could be shown 
that the Rani’s interest thereunder was 
absolute, the appellant as will presently be 
seen would hare taken one step towards 
establishing the fact essential to his case, 
that at the date of the unregistered adop- 
tion which he was setting up the estate 
had ceased to be under tbe Act. And herein 
lies the significance of the decision of both 
Courts already recorded, that the Rani 
Harnath Kuar under the Raja Surnam's 
will took in the estate an absolute interest. 
As they have said their Lordships were 
not asked to review that finding. In ac- 
cepting it, as they must, they remember 
also the will’s concluding words already 
cited, which formed in their belief, as they 
have stated, the foundation of Raja Partab 
Bahadur Singh’s accession to the Raj. 

Based however cn the finding that the 
interest of the Rani Harnath Kuar in the 
estate was absolute, the further case of the 
appellant may be paraphrased as follows: 

Tre Rani had died intestate entitled to 
an absolute interest in the Raj. The estate 
at her death still remained subject to the 
Act--so much had now to be conceded—- 
but thereunder it devolved on her own 
heirs in accordance with s. 22. She was 
in fact survived by two brothers. Beni» 
Singh and Fateh Singh. The elder of these 
was her rightful heir. Both brothers had~ 
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left descendants. So long asany one of 
their line survived, the collaterals of the 
Raja Snroam Singh were excluded from 
succession. Partab’s claim to the estate 
was only asa collateral of Raja Surnam 
Singh. Accordingly he did not inherit the 
estate. He was no better than a tres- 
passer. By getting possession he broke 
the fetters imposed by the Act and the 
„estate thereupon went out of the Act. His 
possession was ah initio adverse to the 
rightful heir the brother of the Rani and 
his descendants and had ripened into 
ownership merely by limitation. ` 

Both Courts took that view. Partab 
Babadur Singh, the learned Judges of the 
Chief Court say, “acquired a title by ad- 
verse possession extending over a total 
period of 32 years. It follows from our 
view that the estate in the hands of Partab 
Bahadur Singh was not governed by the 
provisions of the Oudh Estates Act.” 

Upon the question how far that con- 
clusion calls for modification by reason of 
the lasi clause in the Raja’s will, and by 
reason of the assumptionon all hands at 
the time, that a declaration by the Rani 
Harnath Kaur in favour of Partab Bahadur 
Singh had been really made, the learned 
Subordinate Judge, treating the deed of 
April 16, 1886, mentioned in the replica- 
tion as being the only place where, as 
alleged, the declaration was to be found, 
thought it enough to say that the existence 
of that deed had not been proved. As to 
the Chief Court, its answer is found in a 
passage in the judgment in which, after 
describing the statement of the Rani’s 
action contained in the application of 
June 6, 1886, and in the deed of relinquish- 
ment of June 8, 1886, as amounting to“some 
suggestion (hat she nominated Partab 
Bahadur Singh as her heir,” the learned 


Judges continue : 

“There is nothing, however, outside the contents 
of those two documents to show that Rani Harnath 
Kuar ever nominated Partab Bahadur Singh ag 
her successor and the learned Subordinate Judge 
found it not proved that she did so. In any case 
she could not as a Talukdar orally appoint Partab 
Bahadur Singh as her heir having regard to the 
provisions of s. 13 of the Oudh Estates Act (I of 
1869), No oral appointment by Rani Hari Har- 
nath Kuar of Partab Bahadur Singh as her heir 
is, therefore, proved, nor if it were proved, would it 
have been valid.” 


To their Lordships this treatment by 
the learned Judges of a very difficult point 
is inadequate. No reference is made, it 
will be noticed, to the express words with 
which the will of the Raja concludes—it 
almost seems that these words were not 
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brought to the learned Judges’ attention 
nor is any regard had to the presumption, 
justifiable perhaps at this distance of time, 
that the action attributed to the Rani, and 
accepted and acted upon at every hand, 
was based upon fact. No yvestion is rais- 
ed as to any invalidity in the power con- 
ferred by the will: noris any referenca 
made to the possibility, it may be no more, 
that it was owing to this action of the 
Rani that no claim to the estate was either 
then or since made by her brothers or 
either of them, or their respective descend- 
ants. If the statement that Partab Baha- 
dur Singh—a boy of 14—took possession 
as a trespasser, is intended to bea finding 
that he consciously did so, and that with 
his title of Raja recognised by Government 
and with constant official recognition of 
his position as Talukdar for 33 years he 
did not believe himself in relation to hig 
estate to besbject to the Act through- 
out—then in their Lordships’ judgment there 
is no justification in the evidence for such 
afinding. And even ifit be true that the 
possession of Partab Bahadur Singh was 
in law originally, albeit unconsciously, 
possession without title, no consideration 
has been given to the further question 
whether the estate, throughout treated both 
by Government and by the Raja us being 
under the Act, was not, if ever outside the 
Act, brought back within it when after 12 
years possession a complete title to the 
estate had by limitation been acquired. 
It was assumed on al! sides that the estate 
was under the Act when many years later 
mutation was effected in favour of the 
respondent: itis apparently so assumed 
now when the appellant is styled Raja. It 
then may fairly be asked, if the estate was 
ever beyond the Act—when did it again 
become subject toit? This change must 
have taken place, if at all, log before 
the alleged adoption. Their Lordships feel 
that these are very pertinent questions 
which demand an auswer before it can 
be decided that the alleged adoption of 
the appellant, unregistered as it is, could, 
even if otherwise proved, be held to have 
any effect, and no regard to any such 
questions has been paid by either Court in 
India. 

But their Lordships do not find it neces- 
sary to answer them. ‘ney wilt not treat 
the adcption as void merely because of 
non-registration. But they will regard the 
fact that the alleged adoption was not re- 
gistered asa fact entitled to great weight 
in the consideration of the question whe- 
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ther the adoption ever took place at all. 
Raja Partab Bahadur Singh must in their 
judgment have at least believed that no 
adoption by him, unregistered, could have 
any validity whatever. To 
him an unregistered adoption, except on 
the clearest evidence of the fact that it 
took place might work a grave injustice. 

This leads their Lordships now to con- 
sider whether the appellant has proved as 
a fact that he was ever adopted by the 
Raja Partab Bahadur Singh. Very many 
witnesses were called: very many docu- 
ments arein evidence: their Lordships 
have re-investigated the whole question 
with care, and in the result approaching 
the question as they feel it should be ap- 
proached, they are satisfied that no other 
conclusion is open tothem than in agree- 
ment with the Chief Court, to say that 
the adoption has not been proved. The 
learned Judges of the Court bave tabulat- 
ed the facts with infinite care and their 
conclusions based upon them are in their 
Lordships’ judgment irresistible. No useful 
purpose would be served by their Lord- 
ships going cver the same ground again. 
Very particularly are they impressed by 
the fact that an adoption now alleged to 
have been so conspicuous was never 
known to nor suspected by Govern- 
ment and by the acts cn the appel- 
lant’s part almost without number which, 
on the face of them entirely negative any 
idea that he had become or believed that 
he had become the adopted son of the Raja. 
The respondent, for instance, swore that she 
and not he performed ihe sapinda for the 
Raja: and that he, the appellant, performed 
the sapinda for his natural father who died, 
it will be remembered, in the life-time of 
the Raja Partab, and a year after the date 
now fixed forthe alleged adoption of the 
appellant by him. Very striking also is it 
that so far as the evidence goes, the books 
of the Raj contain no entry of the expenses 
of the alleged adoption although witnesses 
for the appellant made the existence of 
these alleged entries the strong point in their 
evidence. 

If the appellant had confidence in this 
part of his case, it is difficult to understand 
why when proof of that fact had entirely 
failed he did not insist upon production of 
all the Raj books for more careful inspec- 
tion. 

But this method of conducting the appel- 
lant’s case is characteristic. Their Lord- 
, ships have already alluded to the failure on 
his own part to support by his own evi- 
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dence his allegations of fraud and undue 
influence in relation to the deed of gift. 
Equally notable is his absence from the 
witness-box—quite deliberate as is shown 
by the record—in relation both to his al- 
leged adoption and to the will of Partab 
Bahadur Singh which he propounded in the 
circumstances presently to be referred to. 
The case against adoption, judged merely 
by his own conduct at every stage, is almost 
overwhelming. He has elected to leave 
that conduct of his entirely without explana- 
tion. If his failure to give evidence was 
attributable to a reluctance to testify shared 
with many Indians of high caste, that is 
unfortunate, because in the present case his 
failure to testify has strained judicial cre- 
dulity to breaking point. 

The absence of the appellant from tke 
wilness-box in this suit leads to inferences 
as to the honesty of his case which, of them- - 
selves, are well nigh fatal to the possibility 
of its success, So manifold are the facts 
which required explanation, that the judicial 
inference is almost irresistible that his 
case is not, and, in any of ils three paris— 
the fraud of the respondent in relation to 
the deed of gift, the alleged adoption, and 
the alleged will of Partab—has never been 
an honest case. 

The only answer of substance to this view 
is that it involves, {o it is said, a finding of 
deliberate perjury on the part of some wit- 
nesses of high positiou, who amongst a 
cloud of unconvincing testimony deposed 
to the ceremony of adoption, with appa- 
rently no interested purpose of their own to 
serve. 

Their Lordships might have taken a dif- 
ferent view of this aspect of the case, had 
the evidence against adoption been less 
overwhelming than it is. They do not forget 
the ruling of this Board in Rammami Ammal 
v. Kulanthai Natchear (1). But with that op- 
posing evidence standing they are led to dis- 
count the affirmative evidence of the wit- 
nesses referred to without thereby imputing 
to trem deliberate perjury. They remem- 
ber a fact not alluded to in the judgments 
below, that the appellant who seems always 
to have been treated by the Raja Partab, 
as his heir, might easily be supposed by 
them, aftera lapse of many years and with 
a little suggestion, to have been the sub- 
ject on some oceasion of a ceremony of 
adopiion. But, however this may be, their 
Lordships are clear in their conclusion that 
no adoption has, in fact, been proved. 

(D14 MIA 346;17 WR (PO) 1;2 Suther 493; 2 
Sar, 736, 
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Nor has the will of Partab Bahadur Singh 
propounded by the appellant been proved as 
their Lordships think, to be the will of the 
Raja. 

The will itself is a strange document. 
Beginning with a statement by the testator 
—then only 47—that he had no son nor 
was there then any hepe that he would have 
one, it proceeds: 

“I have adopted out of my own will Lal Durga 
Bakhsh Singh, sen of Babu Parmeshur Bakhsh Singh 
who is my own nephew and do hereby make a will 
in writing in favour ofthe said Lal Durga Bakhsh 
Singh in respect of the whole property, movable 
and immovable, and the entire Kutari Estate..." 
[The testator goes on somewhat inconsequentially], 
“and I further agree that if perchance a son is 
born to me then he shall be the owner of the 
estate and shall get all rights, that if no son be 
born to me then after my death as long as Lal 
Durga Bakhsh Singh remains minor, Rani Brij Raj 
Kuar shall be the manager of the estate, that when 
Lal Durga Bakhsh Singh attains majority the said 
Rani Brij Raj Kuar shall get mutation of names 
effected in his favour, that Lal Durga Bakhsh 
Singh himself shall have the power to get muta- 
tion of names effected in his name in respect of the 
entire taluka and other property and that Lal 
Durga Bakhsh Singh shall pay maintenance allow- 
ance to Rani Brij Raj Kuar till her life according to 
her “status,” 

By the respondent it is poinled out with 
reference to this will, that almost, if not 
enlirely oticse, had there been an adoption, 
it might be useful to prove even an undated 
adoption under the testator’s own hand and 
be useful also to explain, had there bien 
an adoption, the actin of the respondent 
in obtaining mutation in her own name 
and in assuming management of the estate 
after the Raja's dea'h, a course of procedure 
on her part which was taken, their Lordships 
are on the evidence satisfied, in the circum- 
stances already described and with no re- 
ference whatever to the appellant or to this 
will of which the respondent, as she swore in 
evidence, had never heard. In these circum- 
stances the clearest evidence of the genuine- 
ness of the will was called for from the appel- 
lant and cn that issue, his case was, at best 
a poor ore. The evidence that the signature 
of the testator is genuine is, their Lordships 
think, as good or as bad as is the evidenc» 
that it is a forgery. More serious is it that 
although two out cf tke four attesting wit- 
nesses to the will are still alive, one only, 
and he a person whose association here- 
with with the willwas strangely fortuitous, 
was put into the bex. The other upon 
whose integrity doubt was cast by the res- 
pondent was not called, although subpoena- 
ed by the appellant. The answer that he 
was also subpoenaed by the respondent and 
not called by her is surely no answer. The 


MOHAMMADI HUSAIN v. ofANDRO (ALL) 


1001 


burden of proof was on the appellant. But, 
most serious of all, this will, of which the 
respondent, as she swore, had never heard 
was not produced until October 29, 1929. 
The witness D. W. No. 36 who testified to 
its discovery said that in February, 1927, 
he was told by the appellant to find the 
will and the horoscope in the muniment 
room of the Raj and that on searching he 
did find them there. On that it was essen- 
tial for the appellant to explain how he 
knew of the existence of a will of which, 
so far as the record goes (if the general 
evidence on this point of the appellant's 
father-in-law is discounted, as it may well 
be), no one else had ever previously even 
heard. 

It was recognised by learned Counsel for 
the appellant that if his appeal failed on 
the two questions dealt with in this judg: 
nient it was not to his interest further to 
contest the decrees of the Chief Court. In 
other words it is better for him on that 
footing that the deed of gift should remain 
binding upon him. 

On the whole case, therefore, their Lord-° 
ships are of opinion that the appeal en- 
tirely fails and that it should be dismissed 
with costs. 

And their Lordships have so humbly ad- 
vised His Majesty. 

D. Appeal dismissed. 
Solicitors for the Appellant:—Messrs. Hy, 
S.L. Polak & Co, 

Solicitors for the Respcndent:—Messrs. 
Nehra & Ca 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1199 of 1934 
Novem ber 19, 1936 
Niamat ULLAN, d. 

Syed MOHAMMADI HUSAIN— PLAINTIF 
— APPELLANT 
versus 
Musammat CHANDRO AND OTAERS 
— DEFENDANTS — RESPONDENTS 

Ciril Procedure Code (Act V of 1908), O. XLI, rr. 30, 
31—Appellant's Pleader unable to argue appeal— 
Court, if can dismiss appeal for want of prosecution— 
Duty of Court to proceed under rr. 30 and 31—Practice 
—Adjournment—Dismissal of application in exercise 
of diseretion—Second appeal, if competent. 

ACourt is not entitled to dismiss an appeal for 
“want of prosecution” only because the appellant, if 
he appears personally, or his Pleader, who represents 
hin, is, forany reason, unable to argue the appeal. 
The Court should proceed in the manner laid down 
by O. XLI, rr. 30 and 31, Civil Procedure Code, and 
js bound to pronounce judgment in open Court, the 
judgment to contain points for determination, its 
decision thereon and the reasons for that decision, 
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Where a party is bound to do something and has 
failed to do it, the Court may dismiss the appeal 
for want of prosecution. Where, however, the appel- 
lant does not availhimself of a right or privilege 
conferred by law, for example the right to argue, 
he cannot be considered to have failed to do some- 
thing which he was bound to do so as to justify the 
Court in dismissing the appeal for want of prosecu- 
tien. The law givesan absolute right to the appel- 
lant to be heard. This right he may or may not avail 
himself of, It cannot be converted into a duty, so as 
to make his failure to argue “want of prosecution.” 

On an application for adjournment being made, the 
Appellate Court has undoubtedly the discretion to 
refuse the adjournment prayed for Its exercise of 
discretion one way or the other is nota matter which 
can be the subject of second appeal. 


S.C. A. from the decision of the Sub- 
Judge, Muzaffarnagar, dated July 5, 1934. 

Mr. Mansur Alam, for the Appellant. 

Messrs. K. N. Malaviya and G. S. Pathak, 
for the Respondents. 


Judgment.—This isa plaintiff's second 
appeal and involvesa very short point 
for decision. The suit was dismissed by 
the trial Courte The plaintiff preferred 
an appeal, which came on for hearing 
before the learned Subordinate Judge of 
Muzaffarnagar. The Pleader, whohad been 
engaged by the appellant, appeared when 
the case was called on fer bearing and pre- 
sented an application to the effect that the 
file of the case was very heavy and that 
owing to other engagements he could not 
prepare the appeal. For that reason it was 
prayed that the appeal be adjourned. The 
application was rejected. The learned 
Jndge recorded the following order : 

“The appellant's Pleader is not prepared to 
argue the appeal, His application for the postpone- 
ment of the appeal has been dismissed, I, there- 
fore, dismiss the appeal for want of prosecution 
with costs.” 

The present appeal is directed against 
a decree in pursuance of the judgment 
quoted above, A preliminary objection is 
taken by the respondents’ Counsel that no 
appeal lies. It isargued that the appeal 
having been dismissed in default, the only 
remedy open to the appellant was to apply 
for restoration of the appeal ; and that if 
such application were refused, he cculd 
prefer an appeal from the order refusing to 
restore tha appeal. This argument is based 
on an erroneous assumption, namely, that 
the appeal was dismissed for “default” 
or non-appearance. Asa matter of fact 
there was appearance. The Pleader, who 
had been engaged by the appellant to 
argue the case, was present and prayed for 
time. There is nothing in the judgment 
of the lower Appellate Court to suggest 
thaton the application for adjournment 
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being dismissed he retired and there was 
no appearance thereafter. The learned 
Judge clearly was of opinion, that the re- 
fnsal or inability of the Pleader to argue 
the appeal amounted to “want of prosecu- 
tion.” He did not treat the case as if no ap- 
pearance at all had been putin by or on 
behalf of the appellant. It is perfectly 
clear tome that it was not open to the ap- 
pellant to make an application for restora- 
tion of the appeal, asif the same had been 
dismissed for default or not-appearance. 
The disposal of the appeal clearly amount- 
edtoa “deeree”, as defined in the Civil 
Procedure Code, and a second appeal is 
maintainable. Accordingly I hold that the 
appeal does lie. 

It is open to the appsllant to impugn the 
decision of the lower Appellate Court on 
such ground as is permissible under s. 100, 
Civil Procedure Code. One of the grounds 
taken in the memorandum of appeal is 
that in the circumstances of the case the 
lower Appellate Courtshould have granted 
the adjournment prayed for. I do not think 
this ground can be taken in second ap- 
peal. The lower Appellate Court had un- 
doubtedly the discretion to refuse the ad- 
journment prayed for. Its exercise of dis- 
cretion one way or the other isnot a matter 
which can bs the subject of second ap- 


peal. If this had been the only point in 
the case I would have dismissed the 
appeal. 


There is, however, a more serious flaw 
in the proceedings of the lower Appellate 
Court. After refusing to adjourn the case, 
the lower Appellate Court was bound to 
decide the appeal before it. The inability 
of the Pleader to argne did not relieve the 
Oourt of the necessity of applying its 
mind to the facts of the case and to 
decide it on its merits. A Court is not en- 
titled to dismiss an appeal for “want of 
prosecution” only because the applicant, 
ifhe appears personally, or his Pleader, 
who represents him, is, for any reason, 
unable to argue the appeal. The Court 
should proceed in the manner laid down 
by O. XLI, rr. 30 and 31. Civil Procedure 
Code and is bound to pronounce judgment 
in open Conrt, the judgment to contain 
points for determination, its decision there- 
on and the reasons for that decision. If 
the right procedure had been adopted by 
the lower Appellate Court, it would have 
been open to the plaintiff to appeal to this 
Court on the merits. Where a party is 
bonnd todo something and has failed to 
doit, the Court may dismiss the appeal for 
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want of prosecution. Where, however, 
the appellant dces not avail himself of a 
right or privilege conferred by Jaw —in 
this case the right to argne—he cannot 
be considered to have failed to do some- 
thing which he was hound to doso as to 
justify the Court in dismissing the appeal 
for want of presecution. The law gives 
an absolute right to the appellant to be 
keard. This right he may or may not 
avail himself of. It cannot be converted 
into a duty, so as to makehis failure to 
argue “want of prosecution”. In this view 
the judgment of the lower Appellate Canrt. 
is clearly vitiated. Tke appeal is accord- 
ingly allowed. The derree appealed from 
is set aside and the case is remanded to 
that Court for disposal according to Jaw. 
Costs shall abide the result. 

Leave to appeal under the Letters 
Patent is refused. Court-fee paid in this 
Court shall be refunded. 


N. Case remanded. 


nd 


NAGPUR HIGH COURT 
Civil Revision Application No, 211 of 1934 
July 16, 1936 
Boss, J. 
Seth JUHARMAL AND ANOTHER—- 
APPLIOANTS 


VETSUS 
Firm RAMDAS-BALDEO DAS 
AND OTHERS—-OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), O. XXI, r. 89, 
as amended by Nagpur High Court — Rule, whether 
contemplates cases of devolution — Applicants on 
whom rights of judgment-debtor devolved by sale, if 
can apply to set aside sale—Equity—Lashes— Person 
standing by and letting his rights slide—Whether can 
cloim benefit of his laches. 

The addition of the words “or at the time of the 
partition” by the Nagpur High Court tor. 89, O. XXI, 
Civil Procedure Code, can only refer to an interest 
acquired after the sale, for cases of interest then 
existing have already been provided for. A person 
who is thus recognizedfor at least the purposes 


mentioned there, cannot be ignored for other pur-. 


poses, especially when, he has purchased the entire 
interest of the judgment-debtors in the property, 
and so has stepped completely into their shoes. 

[Case-law referred to.] 

The house of the judgment-debtors was auction- 
ed, and purchased by the decree-holders. Three 
days later, the judgment-debtors applied ‘under 
O. XXI, r. £0 of the Code of Civil Procedure, to set 
aside the decree on the ground of fraud The follow- 
ing day they sold the property privately tothe ap- 
plicants. Thereupon the applicants made the 
usual deposit under the local amendment to O. XXT, 
r. £9, and applied to have the sale set aside: 

Held, that the right of the judgment-debtors to 
continue the application under O. XXI, r. 90, devolved 
upon the applicants, It certainly did not abate by rea- 
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son of thesale. The judgment-debtors lost all interest 


- inthe property by reason of theirsale, and the local 


amendment to r. 89 expressly recognizes this devoln- 
tion, and therefore, recognizes the extinction of the 
judgment-debtors’ rights. Therefore although the 
applicants did not actually make the application 
under r. 90, they must he regarded as the persons who 
applied within the meaning of r, 89 (2). becanse they 
were the onlv ones entitled to act inthe matter. [p. 
1001, col. 1.) 

Tn all cases where the law allows devolution, the 
assignee or other person on whom the rights in question 
have devolved has to be substituted, asfar as may be 
for the original owner of the interest. snbject of 
course to any express or implied prohibition to the 
contrary.’ Tt istrue, this mle findsno place inthe 
General Clauses Act, but itis a principle of general 
apolication nevertheless. 

When a person intermeddles with ontstanding dis- 
putes, he does so at his peril, and if be chooses to 
stan’ by and let his rights slide, he cannot afterwards 
claim to be given the benefit of his laches and placed 
in a better position than his transferor to the detri- 
ment of others who have acquired rights in pending 
legal proceedings. 

O. Rev. App. of the order of the Court of 
the Additional District Judge. Narsingpur, 
dated February 13, 1934, in Miscellaneous 
Appeal No. 7 of 1933. 

Mr. T. J. Kedar, for the Applicant. 

Messrs. W. R Puranik., J. Sen and B. L. 
Gunta, for the Opposite Party. 

Order.—On April 18, 1933, the house of 
the jndgment-debtors in this suit was auc- 
tioned, and purchased by the decree-holders. 
Three days later, on April 21, 1933. the 
judgment-debtors applied under O. XXI, 
r. 90 of the Code of Civil Procedure, to set 
aside the decree on the ground of fraud. 
The following day they sold the pronerty 
privately to the applicants here. There- 
upon the applicants made the nsual deposit 
under the local amendment to O. XXT, r. 89, 
on Mav 2. 1933, and applied to have the 
sale set aside. The question is whether 
they are entitled to do so. Thelower Courts 
hold they are not, because of r. 89 (2), and 
I think the learned Judge is right. 

There is a difference of opinion as to 
whether O. XXII, r. 19, applies to cases of 
develution after passing of the final decree, 
The Allahahad High Court holds it does not, 
or rather that thea eorresponding section 
mader the old Cade did not: Goodall v. 
The Mussoorie Bank, Ltd (1). In Midnapore 
Zamindari Co. Ltd. v. Naresh Narain Roy 
(2), the learned Judges thought. in a pass- 
age which is obiter, that it would although 
this had been doubted in an earlier ruling 
Harish Chandra Tewaru v. Chandpore Com- 
pany, Limited (3). In Madras a majority of 

(1) 10 A 97; A W N 1887, 288. ° 


ae? 39 C 220 at p 226; 11 Ind. Cas. 939; 16 OWN 


(3) 300 961. 
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the Full Bench in Muthiah Chettiar v. 
Govindoss Krishnadoss (4) held it would 
I need not decide this here, f rit 
is evident that if O. XXII, r. 10, does not 


` apply in so many words, Courts would have 


e 


to recognise the devolution either under 
s. 115 or under s, 146. 

The local amendment to r. 89 conlem- 
plates such a devolution. The addition of 
the words “or at the time of the partition” 
can only refer to an interest acquired after 
the sale, for cases of interest then existing 
have already been provided for. -It is diffi- 
cult to see how a person who is thus recog- 
nized for atleast the purposes mentioned 
there, can be ignored for other purpzses, 
especially when, as here, he has purchased 
tke entire interest of the judgment-debtors 
in the property, and so has stepped com- 
pletely into their shoes. 

That being so, the right of the judgment- 
debtors to continue the application under 
O. XXI, 7.90, devolved upon the present 
applicants. It certainly did not abate by 
reason of the sale, and it is difficult to see 
who else could have continued it. The 
judgment-debtors lost all interest in the 
property by reason of their sale, and since 
the local amendment to r. 69 expressly re- 
cognizes this devolution, and, therefcre, 
recognizes the extinction of the judgment- 
debtoi’s rights, it would be difficult b) inter- 
pret r. 90, in exactly the opposite sense. 
Therefore, although the applicants did not 
actually make the application under r. 90, 
they must be regarded as the persons who 
applied within the meaning of r. 89 (2), be- 
cause they were the only ones entitled to act 
in the matter. It follows the lower Court's 
decision that they could not, therefore, ap- 
ply under r. 89 is sound. 

The argument addressed to me that sub- 
rt. 2, applies only when the persons making 
the application under these two rules are 
different, has no application. In the view 
I take of the matter, they are one and the 
same person, because the legal identity of 
the judgment-debtors merged in that of the 
applicants for all present purposes. Pro- 
visions of this nature must naturally be 
construed with reference to the usual rules 
that the singular includes the plural, the 
male the female, and in all cases where the 
law allows devolution, the assignee or other 
person whom the rights in question have 
devolved has to be substituted, as far as 
may be, for the original owner of the in- 
terest, subject of course to any express or 

(4) 44 M 919; 69 Ind. Cas. 337; 41 M L J 316;14L W 
287; (1921) M W N 649 T B). 
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implied prohibition to the contrary. It is 
true this rule finds no place in the General 
Clauses Act, but it is a principle of general 
application nevertheless. ‘The difficulty 
usually lies in determining fwhen the law 
permits of devolution, and not in applying 
this principle once that is ascertained. 

It was then argued that the lower Court 
should not have dismissed the application, 
but should have put tLe applicants to elec- 
tion, as was done in Sarvi Begam v. Ram 
Chandra Sarup (5). It was urged that the 
stricter rule applied in Kabir-ud-Din v. 
Krishna Rao (6), was wrong. An election 
may be permissible in scme cases, but the 
application, underr. 69, in that event, would 
have to date from the date on which the 
application under r. 90 is actually accepted. 
The prohibition is express: 

“He shall not, unless he withdraws his applica- 

tion be entitled to make or prosecute an application 
under this rule.” 
Therefore, no application can be entertain- 
ed until the other under r. 90 has been 
withdrawn, and itis for ihe applicant to do 
this, not for the Court: he cannot shift Lis 
responsibility to another. 

The sale was in this case held on April 
18, 1933, and the deposit under r. 89 made 
on May 2, 1933. It was not till June 29, 
1933, that any move was made in the matter 
of the application under r. 90, and then tLe 
judgment-debtors, who had by then fost 
their interest in the property, applied, while 
the applicants did nothing. This c'eariy 
left a loopho'e- for objection at a later date, 
as the applicants were then seised of the 
right to withdraw or continue the applica- 
tion by reason of their private purchase. 
Whether this was done on purpose or not is 
immaterial, for the law will not allow a 
man to say he did not know his rights. 
When a person intermeddles with outstand- 
ing disputes, he does so at shis peril, and if 
he chooses to stand by and let his rights 
slide, he cannot afterwards claim to he 
given the benefit of his lacues and placed in 
a better position than his transferor 10 the 
detriment of others who have acquired rights 
in pending legal proceedings. 

As there was no hearing between April 
22, 1933, the date of the applicants’ pr vate 
purchase, and June 29, 1933 when the judg- 
ment-debtors’ application for dismissal of 
their application under r.90 was made, 
there was no opportunity for the learned 
Judge of the lower Court to ofer the appli- 
cants a choice of election and then it was 

(5) 47 A 850; 88 Ind. Cas. 500; L R 6 A 338 Civ; 23 A 


L J 760; AIR 1925 All. 778. 
(6) AI R 1928 Nag, 136; 109 Ind. Cas. 449. 
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too late. The lower Court was, therefore, 
right in rejecting the application under 
O. XXI, r. 89. 

The application for revision fails and is 
dismissed with costs. Counsels’ fee Rs. 50. 

D. Application dismissed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 1108 of 1931 
October 18, 1935 
VENKATARAMANA Rao, J. 
VALDAPARTI SOORAYYA—PLaINTIFE 

—~APPELLANT 
VETSUS 4 
VODOORI SOORANNA AND oTdERS 
—-DEFENDANT3 — RESPONDENTS 

Civil Procedure Code (Act V of 1908, s, 11—Co- 
defendants—Issue that family property is joint 
decided between co-defendants in a suit by another— 
Issue is res judicata in suit between co-defendants— 
Transfer of Property Act (IV of 1882), s. 112— For- 
feiture—Lessce denying landlord's title, whether in- 
curs forfeiture — Landlord, whether can waive for- 
feiture by conduct—Landlord, if can treat tenancy 
as forfeited in part — Landlord and tenant—For- 
feiture. oe 

Plaintiff sued A, B and A’s son for partition of juint 
family estate held by A. Estate was in the name of 
A’sson. Aat first denied existence of joint estate 
but later on, entered into compromise with the plain- 
tif by admitting jointness Decree was passed on 
the compromise. Subsequently B sued A and A’s son 
for his share: 

Held, that -the former decision was res judicata 
as tothe jointness of property and consequently A or 
A's sonor any one claiming through them could not 
deny B's shme. Mangayya v. Venkatarama Namurthit 
(1), Maung Sein Done v, Ma Pan Nyun (2) and Munna 
Bibi v. Triloki Nath (8), followed. 

Itis true that a lessee by denying the title of the 
lessor incurs forfeiture, but it is at the option of the 
landlord to take advantage of the forfeiture or not, 
and if he elects not to do so, the forfeiture is waived; 
the election may be express or implied, This princi- 
ple is recognised in s. 112 of the Transfer of Property 
Act, 

It is not open to a landlord to treat the tenancy ag 
forfeited in part and subsisting as to the remain- 
der. 

5.0. A. against the decree of the Court 
of the Subordinate Judge of Cocanada in 
A.8. No. 11 of 1928, preferred against the 
decree of the Court of the District Munsif 
of Cocanada in O. 8. No. 200 of 1925. 


Messrs. P. Somasundaram and D. Surya- 
prakasa Rao, for the Appellant. 

Mr. C. Rama Rao, for the Respondent. 
Judgment —The plaintiff and his brothers 
Mangayya and Kondayya were members 
of an undivided Hindu family and owned 
considerable properties among other cer- 
tain karnam mirasi inams. Mangayya had 
two sons, Gavvaraju who died in 1904 and 
another Raju who died in 1920. At a 
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partition between the three brothers a 
major portion of the property was divided 
but the saidinams and some jeroyati lands 
were kept undivided. It appears that the 
office of the karnam was held by Mangayya 
as the eldest member of the family. But 
even during his lifetime the said office 
appears to have been held by his eider 
son Gavvaraju till 1904 and thereafter by 
his younger son Raju and the Government 
enfranchised the service inams in favour 
of the said Raju. One Venkataramana- 
murthi the son of Kondayya filed a suit 
O. S. No. 39 cf 1916 on the file of the 
temporary Subordinate Judge of Cocanada 
for a partition of the said karnam service 
inam lands and other property which were 
not divided as aforesaid cn the ground 
that the said properties formed part of the 
joint family properties and he was entitled 
to a third share therein. The present 
plaintiff as the 2nd defendant therein 
supported tke said Venkataramanamurthi, 
Mangayya and his son Raju resisted the 
claim alleging that the said property hav- 
ing been enfranchised in the name of Raju 
furmed the separate property of Raju and 
not joint family property capable of divi- 
sion between the three branches of the 
family. The learned Subordinate Judge 
of Cocanada upheld the decree and dis- 
missed the plaintiff's suit. But on appeal 
the High Court held that the Subordinate 
Judge was wrong in holding that the 
said property belenged only to Man- 
gayyas branch but it was the common 
property of all the three branches capable 
of division among them and reversed the 
decree of the Subordinate Judge and re- 
manded the suit for disposal in the light 
of those observations. This was on Feb- 
ruary 4, 1918. On March 10, 1919, the 
Subordinate Judge of Cocanada passed a 
preliminary decree giving a third share 
to the plaintiff. Against that decision an 
appeal was preferred by Raju to which the 
present plaintif as 2nd defendant in that 
litigation was also a party. Pending the 
appeal Mangayya and Raju entered into 
a compromise with Venkataramanamurthi 
in and by which they agreed to give 
certain properties for his third share. One 
of the terms of the compromise was that 
the appeal should be withdrawn and the 
suit should be dismissed. The result of 
this arrangement was that Mangayya and 
Raju accepted the decision of the High 
Court, that the property was capable of 
division among all the three branches, 
When the said Venkataramanamurthi ap- 
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plied fer withdrawal of the suit, the present 
plaintiff who was 2nd defendant in that 
suit. as already stated, wanted to be made 
a party plaintiff but the learned Sub- 
ordinate Judge of Cocanada declined to 
accede to his request and dismissed his 
application and allowed the suit to be 

` dismissed. There was an appeal against 
that order. Pending this appeal Mangayya 
entered into a compromise, Raju having 
died in the meanwhile, with the present 
plaintiff in and ‘by which six items of pro- 
perty. among which was the suit property 
called Garuvu Manyam, which comprised 
two survey Nos 26 and 27 measuring 3 
acres 95 cents and 7 acresand 11 cents. 
' respectively, were agreed to be given to 
the plaintiff for his share, the terms of 
the compromise were embodied in a docu- 
ment, Hx. E-2 in the case. The compro- 
mise provides that Mangayya should put 
all the items in pcssession of the present 
plaintiff together with the crops thereon. 
The razinamah was dated October 18 
1920. In pursuance of the razinamah a 
compromise decree Ex. E. was passed and 
cl. (a) of the said decree runs as follows:— 

(a) that for the share of the 2nd defendant 
(appellant) the first defendant ‘second respondent) 
shall put the 2nd defendant (appellant) now alone 
in possession of the property mentioned in the 
schedule herein below together with the crop 
thereon out of the properties mentioned in the 


plaint schedule and shall also get entries made in 
the accounts,” 


It will be necessary to mention that, 
while the partition litigation was pending, 
Mangayya as the guardian of Raju gave 
a lease to the Ist defendant of all the 
items which included the Garuvu Manyam 
on a rental of Rs. 900. The lease is dated 
April 15, 1919. It was to run for three 
years. Raju died as already stated on 
April 6, 1920 and on June 4, 1920, the lst 
defendant executed a letter Ex. C agreeing 
to pay rent to Mangayya and thus attorned 
to him, 


In pursuance of the razinamah decree th® 
present plaintiff appears to have applied fot 
delivery of possession of the properties. Ex” 
hibit A-1, dated November 21, 1921, purports 
to be a copy of the delivery receipt which 
mentions that there were paddy heaps on 
Garuvu Manyam and that they were de- 
livered to the plaintiff. The plaintiff's case 
now is that in spite of his having taken 
delivery the defendants have unlawfully 
andstealthily thrashed the crop and remov- 
>- ed the grain on March 16, 1922, and that 

* its value will be Rs. 1,300. 

The plaintiff has now brought the pre- 
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sent suit out of which this second appeal 
arises for recovery of the sum of Rs. 1,300, 
the value of the crop alleged to have been 
stolen by the lst defendant aud also for 
the reccvery of Rs. 330, due for arrears 
of rent fcr Fasli 1320, by the lst defend- 
ant under the lease Hx. B executed by 
him in favour of Mangayya as guardian 
of Raju aforesaid. The defendants denied 
the title of the plaintiff to both the land 
and the crop and pleaded that the delivery 
Was not binding on them, that the com- 
premise decree between the present plaint- 
iff and Mangayya was passed in the 
absence of the legal representative of 
Raju who was his widow, Sridevamma and 
was not binding on her, that the lst de- 
fendant attcrned to the said Sridevamma 
and paid her the rent for subsequent 
Faslis and that. the ‘plaintiff has no right 
to demand any portion of the suit amount 
from them. 

The learned District: Munsif was of 
opinion that the land really belonged to 
Raju und devolved on his death on his 
widow Sridevamma, that she was really his 
heir, that in the prior partition litigation 
there was no adjudication of the relative 
rights cf Mangayya and Reju, that the 
compromise decree was therefore not bind- 
ing on Sridevamma that the crops were 
really removed by the Ist defendant; but 
as the plaintiff had no title thereto, he 
dismissed the suit. The learned Subordi- 
nate Judge on appeal confirmed his deci- 
sion holding that the decree of the High 
Court passed without the legal representa- 
tive of Raju will not bind Sridevamma, 
the legal heir of Raju, that the lst defend- 
ant claiming under Raju had every right 
to take the paddy heaps and that he was 
liable to answer only to the proper heir 
of Raju. 

It is contended by Mr. Somasundaram 
before me that the view taken by the 
lower Courts that the compromise decree 
was not binding on Sridevamma is wrong 
and that Mangayya was really the legal 
representative of Raju and that must be 
the effect of the decision of the High Court. 
In my opinion beth the lower Courts have 
not correctly appreciated the effect of the 
decision of the High Court and the sub- 
sequent proceedingsin the previcus parti- 
tion litigation. The claim by Venkata- 
Tamanamurthi in O. S. No. 39 of 1916, was 
on the basis that the suit karnam service 
inam was joint family property. The present 
plaintiff supported the plaintiff in that case. 
The decision of the High Court was that it 
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was joint family property capable of division 
between them. The effect of that decision 
was stated by the learned Judges of the 
High Court when the matter again came 
up before them in an application for leave 
to appeal to the Privy Council. (Vice 
Manguyya v. Venkataromanamurthi (1). 
Whatever may be the rights between 
Mangayya and his son Raju as between 
themselves, as between the present plaintiff 
on the one hand and Mangayya and Raju 
on the other, there was a binding ad 
judication that the said karnam service 
inams were joint family property. The 
said decision will be clearly res judicata 
in a subsequent litigation between the 
parties. In Maung Sein Done v. Ma Pan 
Nyun (2) one of the daughters of a widow 
of a Chinaman claimed administration of 
her mother’s estate impleading her sister 
and her iwo brothers claiming a one-fourth 
share therein. The sisier supported the 
plaintiff but the brothers resisted the claim. 
The suit was dismissed on the ground 
that the brothers were entitled. Subse- 
quently, the sister who was defendant in 
that case sued to recover a fourth share. 
The prior decison was held to be res judicata. 
Their Lordships observed : 

“In a word, the question to be determined was 
one between the sisters on the one hand and the 
brothers on the other. The rights of each sister 
in regard to the mother’s estate were identical; 
they were either both of them co-heirs with their 
brothers or neither of them was entitled to any 
share.” 4 

And the decision on that questicn would 
be res judicata within the meaning of their 
earlier decision in Munni Bibi v. Triloki 
Nath (8). In this case there wasa con- 
flict of interest between the 2nd defendant 
on the one hand and Mangayya and Raju 
on the other, it was necessary to decide 
that conflict in order to give Venkatara- 
mamurthi the relief he claimed and the 
question between Mangayya and Raju on 
the one hand and the 2nd defendant on 
the other was finally decided. This posi- 
tion was accepted both by Mangayya aud 
Raju when they entered into comprc mise 
with Venkataramanamurthi. Thus as bet- 
ween Mangayya and Raju on the one hand 


(1) (1918) M W N 844; 48 Ind. Cas. 132; AIR1919 
Mad. 893, 


(2) 10 R 322; 137 Ind. Cas. 328; Ind. Rul, (1932) PC 
184; A I R 1932 PC 161 36 O W N 726; 25 0 L J403; 
34 Bom. L R 1040;9 O W N €47; (1932) A L J 735; 
33 P L R 519; 36 L W 1; 591 A 217 (P 0). 

(3) 53 A 103; 132 Ind. Cas, 598; A I R1931 P 0114; 
(1931) ALJ 453; 35 C W N 661; 53C LJ 552; 33 
Kom. L R 979; Ind. Rul. (1931) P © 182; (1931) M W 
ais 61M L J 196; 34 L W 459; 5681 A 158 
mi ' 
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and the second defendant on the other, it 
was not open either Raju or any heir of 
Raju to slate that Mangayya was not the 
legal representative of Raju, i. e., that the 
property was not taken by Mangayya and 
Raju as joint family property. Mangayya 
and Raju being admittedly undivided, 
the pooperty would in that view not de- 
volve on Sredevamma. But this does not 
dispose of this case. At the time of the 
razinamah with the present plaintiff on 
October 19, 1920, the lease in favour of 
the lst defendant was valid and subsisting 
and the Ist defendant wes not a party 
to the said razinamah decree and his 
rights and lessee would not be affected 
thereby andit would not be open either 
to Mangayya or to the plaintiff to enter 
into any arrangement regarding the crops 
which would in any way affect the interesis 
of the lst defendant. But it is contended 
by Mr. Somasundaram that the Ist defend- 
ant on his own admission having stated 
that he attorned to Sridevamma must be 
deemed to have denied the title of Mang- 
ayya and therefore that of the present 
plaintiff, and his rights as lessee became 
forfeited and he was in the position of 
trespasser and therefore the claim for paddy 
heaps was sustainable on that ground. 
It is true that a lessee by denying ihe 
litle of the lessor incurs forfeiture but is 
at the option of the landlord to take 
advantage of the forfeiture or not and if, 
he elects not to do so, the forfeiture is 
waived; the election may be express or 
implied. This principle is recognised in 
s. 112 of the Transfer of Property Act 
which provides that a forfeiture is waived 
by any act on the part of the lessor 
showing an intention to treat the lease as 
subsisting. In this case Mangayya and 
the present plaintiff both elected to treat 
the suit lease as subsisting by their con- 
duct. Mangayya filed a suit O. 8. No. 428 
of 1922, on October 4, 1922, for recovery 
of arrears of rent in respect of lands 
comprised in the lease cther than Garuva 
Manyam from the Ist defendant alleging 
that the lease expired only on March 29, 
1922, the three years’ period provided in 
the lease and thatthe Ist defendant was 
bound to pay arrears of rent as per terms 
of the lease. This suit was continued by 
the present plaintiff as the legal represen- 
tative of Mangayya. This litigation is 
clear and unmistakable evidence that 
Mangayya treated the lease as subsisting 
in respect of the lands comprised in the 
suit, and it is not open to a landlord to 
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treat “the. tenancy’ as forfeited in part 
and subsisting as to the remainder. There- 
> fore even the lease in respect of Garuvu 
Manyam must be treated as having sub- 
sisted and the farfeiture, if any, incurred 
by the.denial of title was waived. I theres 
fore overru'e the contention of Mr. Soma- 
sundaram on this point. 

The question now remains what is the 
relief which the plaintiff is entitled to? 
No doubt he claimed a larger relief that 
is the enlire value of the paddy heaps of 
Fasli, 1331. The fact that he claimed a 
larger relief would not preclude 
from granting a lesser relief, if he is 
entitled to it. I think the plaintif will 
be entitled to obtain the proportionate 
rent for Fasli 1321 for Garuva Manyam 
less any tax paid by the lst defendant 
for that Fasli, attributable to the said 
land. I therefore reverse the decree of 
the Subordinate Judge and remand the 
ease for disposal on the question as fo 
what will bə the proportionate rent payable 
oa Garuva Manyam under the lease Ix. B. 
and for giving a decree to the plaintiff 
for the amount so determined deducting 
any tax or other outgoings paid by the 
lst defendant and attributable to the suit 
land. it will not be open tothe lst de- 
fendant to plead that he paid any rentto 
Sridevammsa or incurred any other expendi- 
ture in relation thereto. In the circum- 
stances, I direct each party to bear his 
or-their own costs cf this appeal. The 
plaintiff will be entitled to costs on the 
amount decreed in the lower Courts. Leave 


refused. The appellant will get a refund 
ef the court-fee. 
A-D. Order accordingly. 


RANGOON HIGH COURT 
Criminal Revision No. 41-A of 1937 
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Srarao, J. 
NGA PO MYIT AND oranrs—Acousep 
VeETSUs 
EEMPEROR—Opposits Party 
Criminal Procedure Code (Act V of 1698), 5. 565 


NGA Po tivit v. muberor (RANG) 
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(1)—Order restricting movements of accused, tf can 
be passed under s. 565. 

Section 565, Criminal Procedure Code, does not 
provide for an order to restrict the movements of 
the accused. 

Where on a conviction under ss. 379/75, Penal 
Co.e, the accused was sentenced to imprisonment 
for two years and he was further ordered under 
8. 565 (1) tonotify to the Police his residence, change 
of residence and absence from such residence for a 
period of three years on the expiry of the sentence 
of two years: : 

Held, that the order passed by the trial Magis- 
trate, so far as it related to the restriction of the 
accused's residence to a certain specified area on his 
release, was clearly illegal. 


„Cr. R, from an order of the Sul-Divi- 
sional Magistrate, Sagaing, dated Novem- 
ber 2, 1936. 


Order.-In this case accused Nga Po 
Myit (a) Nga Myit (a) Ng: Tin was found 
guilty under ss. 379/75, Penal Code, and was- 
sentenced to two years’ rigorous imprison- 
ment and further directed- to rastrict his 
residence to Kattiyawin No. 8, Police Sta- 
tion, Mandalay, and to notify to the Police 
at the same Police Station his residence, 
change of residence and absence from such 
residence for a period of three years on the 
expiry of the sentence of two years under 
the provisions of s.565 (1), Criminal Pro- 
cedure Code. This seciion of the Code 
does not provide for an order to restrict the 
movements of the accused and the order 
passed by the trial Magistrate, so far as 
it relates to the restriction of the accused's 
residence to a certain specitied area on his 
release, is clearly illegal. 

I set aside the Magistrate’s order and 


‘instead thereof I direct under the provisions 


of s. 565 (1), (3) and (4), Criminal Pro- 
ceedure Gode, that the accused do notify his 
residence and. any change of or absence 
from such residence after his release for a 
term of three years from the date of expir- 
ation of his sentence in accordance with 
the rules contajned in Judicial Department 
Notification No. 33, dated January 25, 1902 
(2) (Burma Rules Manual, Vol. 2, p. 85). 


N. Order accordingly. 
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Abatement—Test to see if on death of one defend- 
ant suit abates against other defendants. 

The ordinary test to sée if on the death of one 
defendant, the suit abates against the other defen- 
dants is that if the continuation of the suit would 
result in conflicting decrees then the suit must abate 
against the other defendants as well, but if there will 
be no such contradiction then it will not abate 
against all. The position is entirely different when 
one ofthe plaintiffs dies, because ordinarily one joint 
promisee cannot by himself enforce a joint promise 
buteach of several joint promisors is liable: to the 
promises. RAMOJANDRA RAMKISAN MARWADI v, 
NABAYANDAS BUNDERATL, RATGIMARWADI Nag. 342 


Accounts—Suit for—Suit is not suit for an account 
unless plaint asks for taking of account. 
Although a suit is not necessarily “a suit for an 

account” merely because accounts have to be examin- 

ed, a suit is not a suit for an account -unless the. 
plaint asks for the taking of accounts. JAGANNATd 

v. PAND AARINATA Nag. 190 


Acknowledgment—Creditor granting extension of 
time on written application of debtor—-Whether 
acknowledgment. fi 
An extension of time granted by the creditor upon 

the written application of the debtor will amount to 

an acknowledgment and will operate to save the 
bar of limitation. Saraur Nara v. BRAHMA DUTA 
Oudh 799 
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——— 1918—III. Sge Madras Prevention or Foop 
ADULTERATION ACT. 

—~ 1919—IV. See Maneras Orry MUNIGIPAL Act. 

——- 1920~—XIV, Ses Mapras LOOAL Boarps Act, 

—— 1922—III, Sse MADRAS Orry Tenants PROTEO- 
TION AOT. 

— 1923—VIIL. Ses Mapras Survey AND BOUNDARY 

Disrurzs Aor. 


Acts—Punjab. 


Act 19J1—ITI. Sze PUNJAB MUNIOIPAL Act, 

-— 1913~I. See PUNJAB PRE-EMPTION Act, 

——- 1925-—-VITI, BER Sixx Gurpwaras Act. 

—— 1934—VII. SRE Puna ai OF INDEBTEDNESS 
OT. 


Acts—U. P, 


Act 1869—-I. Sez Oupa Estates ACT, 

--— 1876—-XVIL Sss Oups Lanp REVENUE Aor, 

—— 1886— KAI. Szr OUDH Renr Aor, 

~ 1901-—111. Ses U, P. LAND Revenue AOT. 

—— 1912--IV. Sze U. P. Court or WARDS AOT, 

—— 1916—11. Seg U. P. MUNICIPALITIES AOT, 

—— 1920—IV. See Cannine (OLLEGE AND BRITISH- 
INDIAN Assooration CONTRIBUTION 

AOT, 

——~ 1925—IV. Bes Oupu Courts Act, 

-——~ 1996— 111. SEE AGRA TENANOY AOT. 

——~ 1934—XXV, Sez U.P. HNGUMBERED ESTATES AOT. 

——~ 1934—XXVII. Ses U, P. AGRIOULTURISTS’ RELIEF 


Aor, 
Regulations, 


Reg. 17938—-VIII. Ses BENGAL PERMANENT SETTLE- 
MENT REGULATION, 


-—— 1793-—-XLIX. Sze BENGAL REGULATION. 
—— 1802~XXV. Sree Mapras PERMANENT SETTLE- 
MENT REGULATION. 


—— 1886--I. Sem Assam LAND ann REVENUE 
REGULATION. 

—— 1933—VI, BEB ADEN OIVIL AND URIMINAL JUSTICE 
REGULATION, i 


Statutes 


‘Stat, 1867-—-Sez Barrisy NogTa America Act, 
——— 1915 (5 & 6 Guo. V, O. 61). See Government 
“OF INDIA Aor. 
—— 1919 (9 & 10 Gro. V, Us. 101). Sze GOVERNMENT 
‘ OF INDIA Aor, 
— 1924 (l4 & 15 Geo, V, Ou. 22), See Carriage oF 
Goons BY SEA AOT. 

Aden Civil and Criminal Justice Regulation 
WI ot 1933), 8. 7—Bombay Haigh Court, revisional 
powers of. ’ 

Under s, 7 of the Regulation, the Bombay High Court 
may call for the record of any case which has been 
decided by the District Judge and in which no appeal 
lies, and may make such order as therein mention- 
ed. That conters upon the High Court a power of revi- 
sion where any case has been decided by the District 
Judge whether ın his original jurisdiction, or in 
appeal ur in revision, though the High Court should 
generally be slow to interfere with the exercise by the 
District vudge of his revisional powers. AHMED 
ABDULLA RuBaTTI %. AHMED ABDULLA DUBAER 

Bom. 576 

s. 15—District Judge, if can take fresh 

evidence in revision, i 
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Aden Civil and Criminai Justice Reguiation— 
concld, 


It is rather a dangerous course to admit further 
evidence in revision, but the District Judge at Aden 
has’ jurisdiction to admit it, the language of s. 15, 
Aden Civil and Oriminal Justice Regulation, being 


- extremely wide, AHMED ABDULLA RUBATTI v. AHMED 


ABDULLA DUBAEE Bom. 576 
Administration—Fnal decree—Contents of. 

The Civil Procedure Code nowhere lays down 
what are to be thecontents of a final decree in an 
administration suit. It must depend on the nature 
of the dispute in each case, Saauzavi Br v, Ranmat 
Br Lah. 105 
—Suit for —Direction for rendering accounts, 

when can be given. 

In an administration suit a direction for rendering 
accounts can only follow ona decision by the Court 
that the plaintiff had established a case of waste and 
misappropriation as alleged by him, which must be 
the foundation of the relief granted to him, in the 
matter of rendering accounts, DAYAMOYEE Dassaya V. 
JITINDRA Osanpra Das Cal. 410 
Suit for—Preliminary decree passed—-Order 

by Court determining dispute but refusing to 

frame final decree — Order, if amounts to final 
. decree~ Appealability. 

Where after passing a preliminary decree in an 
administration suit, the Court passes an order 
which determines all the matters in dispute . but 
refuses toframe a final decree sheet, the order 
amounts to a decree and is appealable in spite of 
the refusal to frame a formal decree sheet. BHARZADI 
Br v. Raamat Br Lah. 105 
Adverse possession. Sze Oudh Land Revenues 

Act, 1878, s. 57 932 

Licensee, whether can acquire title by adverse 
possession. 

The possession of a licensee can never be ad- 
verse. Susan SINGJ v. SEORETARY OF STATE Pesh. 230 
—Suit on ground of title and on ground of 
disturbance of possession by defendants—Plaintiffs 
proving title—Onus of proof of adverse possession 
—Failure of defendants to prove it—-Plaintiffs are 
entitled to decree—Limitation Act (IX of 1908), 
Sch. I, Arts. 142, 144. 











Where the plaintiffs ‘have sued for posses- 
sion both on the ground of title and on the. 
ground of their possession having been dis- 


turbed by the defendants and have proved their 
title, the burden of establishing title by adverse 
possession lies on the defendants and when the latter 
fail to prove their possession for a period of over 
twelve years, the plaintifs are entitled to a decree. 
Sazo Moorat v. OHHANGOO Oudh 309 
Agra Tenancy Act (lll of 1926), 5. 5—Proprietary 
interest and right of sir holder—Distinction— 
Person claiming proprietary rights by inheritance 
— Decree for joint possession with sir holder, if 
can be passed. ae 
There are two kinds of rights possessed in sir: 
(a) the proprietary interest in the land; and (b) 
the right of a sir holder, which is an entirely differ- 
ent right and which is as different to the proprie- 
tary right as is an ex-proprietary interest or an 
interest of an occupancy tenant. Consequently, where 
a person claims proprietary rights by inheritance, 
he cannot claim a decree for joint possession with 
the holder of sir when the person through whom 
such inheritance is claimed himself did not have 
the rights of a sir holder. KALI Ouaran RAM 
Sarrawak v. BANKA OuAND All. 694 
ss, 79, 80— Proceedings under—Appeal 
where lies, 
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Proceedings under ss. 79 and 80, Agra Tenancy 
. Act, relate to the execution, discharge or satisfaction 
of the decree within the meaning of s. 47, Civil Pro- 
cedure Code. An appeal therefore liesunders 248 to 
the District Judge from an order of ejectment under 
s. 80 in execution of arent decree. In that case a 
revision lies to the High Court under s, 253, from 
the order of the District Judge and not to the Board 
of Revenue. Aisa BIBI v. DIVANDAR PRASAD 
All. 680 
--—--— 88, 79, 80, 248, 253 -—Hxecution of rent 
decree for ejectment — Court granting time for 
making payment up tocertain date—Court, when 
should pass order of ejectment. 

Where in execution of a rent decree for ejectment 
under s. 80 Agra Tenancy Act, the Assistant Collector 
grants time to the judgment-debtor to make payment 
up toa certain date, the Court ought to allow the 
proceedings before him to remain pending for the 
whole of the day fixed and if at any time on that day 
payment is made, no order for ejectment can be 
legally passed. In ordering ejectment before the time 
allowed, he acts illegally and, at least, with material 
irregularity in the exervise of hisjurisdiction. ArsHa 
Bist v, Divanpar PRASAD All. 680 
——- 88. 205, 220. See Suits Valuation Act, 

1887, 9, 11 - 399 
Allahabad High Court Rules, r. 3-A — Reference 

of whole case to Full Bench, if essential, 

Under r. 3-4, Chap. I ofthe Allahabad High 
Oourt Rules, it is not necessary that the whole case 
should be referred to the Full Bench. Mo.:ammap 
Hasan v. GAJADAAR PRASAD All. S20F B 
Amendment— Amendment depriving plea of 

limitation—Whether can be allowed. 

Amendments should not be allowed if they would 
prejudice the rights of the opposite party as existing 


at the date of such amendment. JAGGUPILLA 
NARAYANAMURTHY V. JAGGUPILLA SURYANARAYANA 
Mad. 98 


——— of plaint — Suit by plaintiffs claiming 
to be managers of certain properties for injunction 

— Right as managers denied—Prayer for declaration 

of rightas managers, whether necessary—Amend- 

ment in accordance with order of trial Court, whe- 
ther precludes plaintiffs from questioning validity 
of order. 

The plaintifis, alleging that the properties in dis- 
pute were owned by the mirasdars of a village and 
that they (the plaintiffs’ had been appointed as 
managers of the properties, instituted a suit for an 
injunction restraining the defendants from interfer- 
ing with the possession of the plaintiffs. The de- 
fendante contended that the plaintiffs had not been 
appointed as managers and the Munsif directed the 
plaintiffs to amend the plaint by adding a prayer for 
declaration of their right as managers and to pay 
additional court-fee. The plaint was accordingly 
amended but no additional court-fee was paid: 

Held, (4) that the plaintiffs were ontitled to sue 
for a mere injunction and the Munsif was wrong 
in ordering the amendment of the plaint ; 

(it) that the fact that the plaintiffs had amended 
the plaint in accordance with the direction of the 
trial Court did not preclude them from questioning 
the validity of that order. MUTHAYYAN Swaminatsd 
SASTRIAL V NARAYANA Swami SASTRIAL Mad, 413 

Suit for declaration — Amendment seeking 
reliefs of possession and injunction also—Possession 
consequential on title — Amendment should be 
allowed, 

Where the plaintiffs first of all claimed only a 
eclaration but sought to amend it by adding. re- 
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liefs of possession and injunction and the omission 
to claim possession was due to oversight: | 

Held, that as possession was consequential on the 
title claimed, amendment ought to be _ allowed, 
MOTIRAM v. SHENU Nag. 351 

Whole nature of case likely to be changed— 

Amendment should not be allowed. 

Leave to amend is usually refused when the whole 
nature of the case is changed, and the other side 
may be required to adduce further evidence. Where 
to permit amendment would be to allow the plaint- 
iff, who brought their claim on the allegation 
of a specific legal relation between the defendant 
and themselyes, to alter it and base it on A 
different one, amendment not be allowed. 
RAMJIWAN v. MAHARANI , Nag. 338 
Appeal — Limitation — Computation of period — 

Decree not drawn up within period prescribed for 

preferring appeal against it — Limitation will 

commence to run only from date on which decree 

is actually drawn up. i 

There can be no legal obligation on a litigant to 
apply for a copy of the decree which is non-existence; 
the existence of a decree is a necessary condition 
precedent to the accrual of a right or obliga- 
tion to apply fora copy. Where a decree is not 
drawn up within the period of limitation prescribed 
for preferring an appeal against the decree, the suit 
must be deemed to be pending upto the date on 
which the decree is actually drawn up, and limitation 
for preferring an appeal will commence to run only 
from that date. , : h 

{Practice prevelant in the Punjab, regarding ob- 
taining of copies criticised and the necessity of fram- 
ing simpler rules for this purpose, pointed out.| KAN 
Ouanp 9. GURDIT SINGH Lah. 897 
-New case—Limitation — Party setting up 

case under s. 20, Limitation Act (IX of 190), 

whether can set up case under s. 190f Act in appeal, 

It is true that a new point which was not 
raised in the trial Court should not be allowed 
to be raised in appeal except in exceptional 
circumstances. But the question of limitation 
stands on a different footing, Where a party 
wants to take benefit of s. 20, Limitation Act, and 
fails to bring his case under it, in appeal he can 
be allowed to set up his case under s. 19, Justice 
should not be allowed to be defeated simply because 
a party has not been ab'e to provethecase which 
he attempted to prove but has proved certain other 
facts which nevertheless entitle him to a decres 
provided the aggrieved party is not taken by sur- 
SATGUR Nata v. BRAHMA Dourra Oudh 799 


will 








prise. 
Valuation. Ses Oourt-fee | 105 
Apportionment. Sze Land Acquisition Act, 1894, 
ss. 1%, 30 352 


L . ` 
ropriatlon—Creditor can make appropriation at 
Be last moment — He is not bound to declare 

his election in express terms. i 

It is opən to a creditor to make the appropria- 
tion at the last moment, and he is not bound to 
declare hiselection in express terms. He may declare 
it by bringing an action or in any other way that 
makes his meaning and intention plain. Firm 
RaGHUNATHI1 PIROOLAL V. KISANLAL 4 Nag. 714 
Arbitratlon—Award—Arbitrator making enquiries 

behind the back of parties—Whether constitutes 

isconduct. 

Tran arbitrator makes enquiries behind the back 
of the parties, that is misconduct. BADRILAL 9. 
LAKSHYA 7 _ Nag. 100 
Award — Indivisibility — Entire scheme as 
to management of property propounded—Held, 
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award being indivisible should be set oside in its 

entirety. ; 

Where in an award the arbitrators propounded an 
entire scheme as to the management of the property 
‘and it was difficult to uphold a part of the scheme 
- and delete the remaining part of it and it appeared 
that what they intended was that although the de- 
fendant should be given a subordinate position in 
the management of the properties, yet the manage- 
ment should be carried on with his co-operation : 

. Held, that the provisions of the award which 
restricted the powers of the plaintif being part of 
the scheme of management devised by the arbitra- 
tors, could not be easily severed from the other pro- 
visions where the status of the parties has been 
defined and hence the award should be set aside in 
its entirety. BADRI UHAUDHURI v. OHAMOA OUHAUDHRAIN 
Pat. 115 

r Award— Mere direction that one party should 
pay a sum of money to the other periodically — 

Whether requires registration—Arbitrator not 

kaving power to make portion of award—Such por- 

tion, if can be expunged. 

An award which merely directs one of the parties 
to pay a certain sum of money to the other periodi- 
cally, does not require registration and, therefore, 
must be treated as a valid award to that extent 
Where, however, there is a legal objection to the 
power of the arbitrator to make a portion of the 
award, that portion must be excluded and held to 
be invalid. It must, therefore, be expunged from the 
award. Rarran Kaur v. Sosua Ram Lah. 213 


Award—Misconduct—Parties agreeing that 
ease should be decided by three arbitrators—~ 
a made by two and award given by two only 
—Effect. 

: Where the parties agreethat the case should be 

‘decided by three arbitrators, but the enquiry is 

made by two only and the award is given by these 

two alone, the action of the two in proceeding alone 
constitutes misconduct BaprinaL y, LAks.va 
Nag. 100 

Arms Act (XI of 1878), 8. 19 (e). Sze Oriminal 
Procedure Code, 1898, s. 562 783 

-S 19 (€)—Going armed with a gun without 
percussion cap and without license—Whether an 
offence 
The word “arms” as defined in s. 4, Arms Act, 

includes part of arms, It would, therefore, in- 

clude a gun minus a percussion cap, and a per- 
son carrying that gun would be going armed with 
arms andthe person carrying such a gun without 
license would be guilty under s. 19(e), Arms Act. 
LOCAL GOVERNMENT V. GATRAJSINGH Nag. 879 


-——- = $8.19 (e), 13—Intention of using arms, 
ANa necessary ingredient Jor offence under 
‘Bo e) 

‘A man who is found going about with a pistol 
gun, sword or other weapon within the definition 
of ‘arm’ must, in the absence of proof to the 
contrary, be presumed to be carrying it with the 
intention of using it, should an opportunity for 
using itarise. The s. iditself as it stands is dis- 
tinet from s. 14, as itimplies the action or process of 
going armed If arms, according to the definition 
are carried, the requirements of the section are 
fulfilled even where the weapon could not immedi- 
ately be fired. Any other interpretation would 
open the way to evasion of the law by carrying 
caps or cartridges secretly or in the keeping of a 
companion. Loca GOVERNMENT V. GAJRAJSINGH 


Nag. 879 
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Assam Land and Revenue Regulation (l of 
1886), s. 6. Sze Assam Land and Revenue 
Regulation, 1886, s. 154 249 

s. 6 (a)—Right founded on adverse posses- 
ston—-Whether one under s.6 (a). 

Right acquired by adverse possession is a right 
legally derived from any right mentioned in el. (a) 
of s. 6, of the Regulation, SECRETARY or STATE v. 
-Brogenpra Kiszore Rar CHOUDHURY Cal. 249 
———-8. 82 (2)-—‘Or'’, in 5.82 (2) means ‘and'—- 

Both conditions must be satisfied—Sale becoming 

final—Order of confirmation, if necessary. 

The word ‘or’ in sub-s, (2) of s, 82, Assam Land and 
Revenue Regulation, means ‘and’ and unless both the 
conditions are satisfied, a suit cannot be maintained in 
Oivil Court. 

In the cage of a sale which has become final under 
the Regulation, an order of confirmation of the sale is 
not necessary. If, however, such an order is passed 
limitation runs from the date when sale becomes final 
and not from date of order, SADHIRAM ATOI v. Kunga 
BEHARI BANERJEE Cal. 568 

s 146—S, 146, scope of —Suit to set aside 
sale on ground that procedure has not been followed 
~-Limitation. - 

Section 146 merely lays down the procedure under 
which thesalewould take place. A suit to set aside 
a sale on the ground that the procedure has not been 
adopted is a suit within s. 82 (2) and is not governed 
by Art. 12, Limitation Act. SAD..IRAM Ator x, KUNI 
BEHARI BANERJER Cal. 568 
——— 88.154, 6-—Land Revenue Settlement— 

Classification and rent—Government is sole judge. 

From the beginning of the Land Revenue Settle- 
ment it has been an invariable rule of law that at 
every new settlement there must be a new classifi- 
cation and a new rate of assessment to be deter- 
mined py the Settlement Officer under the direction 
of the Government and with its approval. Govern- 
ment is the sole judge of the propriety of the 
classification and.the suitability of the rate, and the 
amount of revenue settled by the Government Officer 
ig final. SECRETARY or STATE 9. BRAJENDRA KISHORE 
Rar OHOUD..URY Cal. 249 
ss. 154, 6—Offer of re-settlement and 

temporary settlement, if in part ultra vires— 

Such settlement ultra vires—Government, if bound 

to pay mesne profits to person dispossessed. 

The Regulation does not contemplate the parti- 
tion of an estate except in the manner provided for 
jn the provisions regarding partition as embodied in 
Chap. (VI) of the Kegulation. In making the tem- 
porary settlement of a part of the estate, namely 
the Beels, the Settlement Officer clearly contravenes 
the provisions of the Regulation and this contra- 
vention makes the action of the Settlement Officer 
ultra vires of the statutes. Similarly it is one of the 
essentials of the offer of re-settlement that the re- 
settlement would be of the whole estate. 

Where the Settlement by the Government was 
ultra vires, possession of persons claiming under the 
Government is wrongful possession and the Govera- 
ment is liable for mesne profits to the person dis- 
possessed. SECRETARY OF STATE Vv. BROJENDRA KISHORE 
Rar OHOUDAURY Cal. 249 
Award— Arbitrator giving award on matter 

decidable only by executing Court—Civil Court, 

if can entertain suit to give relief. 

Where an Act of the legislature gives power to 
any person for a public purpose from the exercise 
of which an individual may receive an injury and 
also provides a mode of redress, the jurisdiction of 
the Civil Courts is excluded. But that principle 
will haveno application where there was no matter 
in existence with which the person empowered was 
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authorised to deal. Where a tribunal appointed by 
an Act for a special purpose has adjndicated on a 
, matter upon which under the provisions of the Act 
he had not authority to adjudicate, the Civil Courts 
can give relief. If a Civil Court can give relief 
it can do so either before the aggrieved person has 
exhausted the remedies provided by the Act against 
the action ofthe tribunal or after he has done so. 
ANJUMAN, Deut v. KEHAR SINGH Lah. 49 
Bar Counclls act (XXXVII of 1926), 5, 12 (1)-- 

Rules under, r. 19— Special jurisdiction conferred 

on District JudgeExzercise of, by others is barred 

—Inquiry into conduct of Advocate referred to 

District Judge— Delegation of, to assistant 

Propriety of. 

Where a special jurisdiction is conferred upon a 
.District Judge, the exercise of that jurisdiction by 
others, upon whom it has not been conferred, is 
barred. Where therefore a complaint against an 
Advocate is referred for inquiry to the District 
Court under r. 12 of the rules made under s. 12 (1), Bar 
Councils Act, and the District Judge delegates it 
to one of his assistants, the procedure is not proper 
and the Di:trict Judge himself should conduct the 
enquiry. Inthe matter of R., a. Bar.-at-Law 

Sind 992 
Benaml—Ryotwari tenure, if can be held benami. 

A ryotwari holding cannot be held benamé, 
Ryctwari tenure commences by an allotment by the 
Deputy Commissioner of unoccupied landin a ryot- 
wart village. It must have its origin in a contract 
between the Government, represented by the Deputy 
Commissioner, on the one hand andthe ryot on 
the other. It is much the same as the case of 
tenancy, No man ean be foisted upon the landlord 
against his wishes inthe absence of some statutory 
provision to that effect, and similarly no man can 
‘tbe foisted on Government inthis way. It follows 
that ryotwart tenure cannot be held benami. 
Government must know who the holder is and con- 
sent to having him as the ryot. MANNUKaAN 4. 
HABIBULLA Nag. 415 
Benamidar—Suit by. Ses Civil Procedure Code, 

1908, O. XXII, r. 9 937 
Bengal Land Revenue Sales Act Xi of 1859), 

5. 37. Ser Bengal Tenancy Act, 1885, s. 161 538 
Bengal Money-Lenders Act (Vil of 1933), s. 4 
. —S.4, applies to suit relating to money lent before 

Act and not to sutts filed before Act. 

Section 4 has no application to suits filed before the 
Money-lenders Act came intoforce but it applies to 
suits relating to money lent before the Act came into 
force, MRINALINI Desi v, HARLAL Roy Cal. 902 
——~—~—ss,. 4, 5, 6—Scope of ss. 4, 5, 6, if 

retrospective. 

Reading the language ots. 4 of the Bengal Money-len- 
ders Act and the language of ss. 5 and 6 it appears that 
the scope of these sections is undoubtedly retrospec- 
tive. MRINALINI Desi v. Haran Roy Cal. 902 
Bengal Municipal Act (XV of 1932), s.129-= 

‘Owner’, meaning of—Decision as to ownership, if 

left absolutely to Commissioners — Commissioners 

deciding occupancy raiyats to be owners within 

Municipality — Whether can be said to have exceeded 

their rights. . 

Under s. 129, Bengal Municipal Act, the question 
of decision of‘ownership’ is left to the Oommis- 
sioners themselves and not to the Court, The defini- 
tion of “owner” is not exhaustive, There may be “ow- 
ner" other than what is stated inthe definition. An 
owner may bea person who actually occupies the 
land. It depends uponthe circumstances of each 
case. Where the plaintifs are occupancy raiyats 
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holding agricultural lands within the Municipality, 
reeeive rent from nobody and pay rent to the land- 
lords, the term “owner” may be applied both to 
the holder of the occupancy right in the Jand and 
to his landlord. In the Municipal Act, itisleft to 
the discretion of the Commissioners to determine 
which of the two shall betuken to be the owner, 
In deciding that the owners of the occupancy rights 
shall be considered to be the owners within the 
Municipality, the Commissioners cannot be said to 
have exceeded their right which is given to them 
absolutely under s. 129 (b) D ARANIKAR PARAR vy. 
CHAIRMAN OF COMMISSIONERS OF TaMLUK MUNICIPALITY 

Cal. 460 
Bengal Permanent Settlement Regulation 

(VIII of 1793), provisions In—Relevancy of, in 

considering s. 4 of Madras Reyulation. 

The special provisions of the Bengal Permanent 
Settlenfént Regulation VIII of 1793, as to chakran 
lands, or lands granted inlieu of wages, cannot be 
read into s. 4 of the Madras Regulation. SECRETARY 
OF Strate FOR INDIA IN COUNCIL ~v. SABAANADRI APPA 
Rao Basapur GARU PC 890 
Bengal Public Gambling Act (Il of 1867), 5.11 

—Common gaming house-~Presumption as to 

persons present Persons found in public gambling 

place—Presumption—Person found running away 
from public gambling place—Whether supports 
presumption that he was actually gambling. 

All the persons present insuch an enclosed place 
as acommon gaming house, mey naturally be sup- 
posed to be members of the gaming party. But in 
dealing with a public place where the gravamen of 
the offence may be said to be the danger of corrupt- 
ing the morals of the innocent passer by, the pre- 
sumption regarding anyone found present (unless 
something further is proved against him) is that 
he issuch an innocent passer-by. The mere fact 
of running awayis not sufficient to support the 
presumption that the persons who ran away were 
actually gambling. RAMJANK PATWA v. EMPEROR 

Pai, 840 
s.11—~Publie place—Essentials of. 

A public place of gambling need not be publio 
property but if it is private property, the public 
must have access toit; nor is it gutficient that the 
place should be accessible to the public; it must be 
& place to which the public do in fact resort. 
Where the public has no access, the place is not a 
public place, Ramsanx PATWA v EMPEROR 

Pat. 840 
Bengal Regulation (XLIX of 1793), as 
amended by Regulation VI of 1813—H fect of. 

The general effect of Regulation KLIK of 1793 as 
amended by Regulation VI of 1813 is that the Civil 
Qourt should determine summarily upon the basis 
of actual possession which of the disputants should 
be maintained in possession subject always to the 
right of any other to establish his title by a regular 
suit. PramataA Nata Roy», NANI LaL Roy PG 6 
Bengal Survey Act (V of 1875), 5 40—Boundary 

dispute decided under s. 40, Bengal Survey Act (V 
‘of 1875)—Decision, wh ther acts as Civil Court 

decree—Limitation for establishing title against 

decision, 

Where a dispute regarding the boundary between 
the two mouzas is decided under s 40, Bengal Survey 
Act, the decision operates as a Civil Court decree and 
creates rights under it, until it is set aside by a 
proper suit. But where the legal successors of the 
party against whom the decision went, do not dis- 
pute the decision against them within 12 years from 
the date of decision, and allow limitation to ry 
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against them, the title to property will be extin- 
guished, Homayun Rasa Ouaupupry v., JYoTIRwayER 
Dest Cal. 270 
Bengal Tenancy Act (VIII of 1885), s. 26-E— 

Right of landlord to recover transfer fee—Civit 

suit—Maintainadbility. 

There is no indication in the Bengal Tenancy 
Act anywhere whether the remedy is to be sought 
by means of a suit or by means of an application, 
Jf the landlord is not paid his legitimate dues he 
has the right to seek the Court’s assistance to 
recover it by civil suit. SASI KANTA Acuarsya 
BAHADUR v. NASIRABAD Loan OFFICE Oo., LTD, 

Cal. 849 
——- -—§, 26-F—Inquiry proceedings under s. 26-F" 

—Whether limited to matters mentioned in sub-ss, 

(2) and (3). vo Sai 

Tt cannot be asserted broadly that the inquiry in 
the proceedings under s. 26-I", Bengal Tenancy Act, 
‘is to be limited only to the matters mentioned in 
sub-ss, (2) and (3) of the said section. Mosint MOHAN 
Mirra v. RADJA SUNDARI DASI Cal. 525 
l $. 26-F—Sale of land and trees thereon by 

occupancy tenant—Full consideration received— 

Trees, whether appurtenant to tenancy—-Pre-emptor 
‘ should pay purchaser full amount paid by him— 

Tre-emptron, 

When cane occupancy ryot sells the land and the 
trees thereon and receives full consideration for the 
-value of these, for enabling the pre-emptor to ex- 
ercise his right of pre-emption the transferee from 
the tenant has to be fully compensated ain the matter 
of payment made by him for all that is appurten- 
ant to tho tenancy and is sold by the tenant in 
possession, As the trees on the holding are appur- 
tenant tothe tenancy, and as the transferor tenant 
has recsived from the transferee fall value of the 
trees standing on the tenancy, the pre-emptor must 
deposit the entire amount of consideration paid to 
the transferee. Rapaika LaL GOSSAMI v Gatisa 
Cranpra SEN MAJUMDAR Cal. 348 
--$$, 65, 158-B, 159, 174, 161—Right of 
landlord to bring tenure or holding to sale—When 








Gha pier XIV of the Bengal Tenancy Act regulates 
the procedure and defines the effect of a sale of a ten- 
ure and holding but does not state in what cases the 
tenure or holding (as distinguished from the sale of 
the right, title and interest) of the judgment-debtor 
can be sold, and by whom. For that purpose refer- 
ence must be made to s. 65 ofthe Bengal Tenancy 
Act. Theright to bring a tenure or holding is only 
given tothe landlord and not in all cases where he 
has obtained a decree for rent, but only when such 
decree ig in respect of arrears of rent not of all 
classes of tenures or holdings but of certain classes 
only, namely (a) permanent tenures, (b) ryott holdings 
held at fixed rent or (e) the holdings of occupancy 
ryots, BISWANATA RAI v. MANIK SARDAR Cal. 386 
s. 102 (dd)—Settlement Officer, whether 

can decide dispute between neighbouring proprietors, 

The Settlement Officer has authority to decide. a 
dispute between two neighbouring proprietors under 
the provisions of s. 102 WOK a Ba A Act. 

N Raga UHAUDHURY V. JYOTIRMOYBE DEBI 
ate Cal.270 
s.105—Niskar—Suit for assessment of rent 

in respect of land recorded as liable for rent— 

When barred—Essentials. i 

In order that the landlord's right to assess rent 
in respect of land which has been recorded as liable 
to rent might be barred, it is necessary that there 
must he (a) an assertion by the man in possession 
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to hold: the lands rent-free, (b)¢hat the said asser- 
tion must be made to the knowledge of the landlord 
and (c) that the said assertion must be made to the 
knowledge of the landlord beyond 12 years of the 
institution of the proceedings for assessment. 

ANANDA Lau OHAKRAVARTY v, GIRINDRA Nata 
OL. ATTERJEB Cal. 806 
S. 105-A—Appeal from decision under s. 105 
— Court-fee— Valuation, 

The decision cn questions specified ins. 105-A is 
for all practical purposes a decision under s. 106. 
When sucha decision is appealed against, before 
the Special Judge, the court-fees payable on such 
memorandums are ad valorem on the value of the 
subject-matter of dispute in appeal subject to a 
maximum of Rs. 20, 

_In appeal to Special Judge from decision on ques- 
tions under s. 105-A the principle laid down for 
determining the value of memorandum of appeals in 
suits under s. 7 (ii), Court Fees Act, should be 
adopted. C. arusiua Das v. ABstLAsS BAURI 

Cal. 203 
ss. 115, 105-A—Appeal arising out of 
proceedings under s. 105—Forum—Order by Special 

Judge rejecting memorandum of appeal for failure 

to supply requisite court-fee—Appeal, tf lies. 

An appeal arising out of a proceeding under s. 105, 
Bengal Tenancy Act against the decision of the 
Special Judge lies to the High Court when there has 
been an investigation and determination by him 
of any of the questions under s. 105-A. An order 
passed by a Special Judge rejecting a memorandum 
of appeal for failure to supply requisite court-fee 
not being a decree is not appealable. OxsARUSILA 
Dast v. ABHILAS BAURI Cal. 203 

s$s. 158-B, 159,161. Sex Bengal Tenancy 

Act, 1885, s. 65 386 
———-—-$. 161. Sre Bengal Tenancy Act, 1885, 5 an 











8.161—“Ineumbranee” in s. 161, of Act is 
wider than that in s. 37, Bengal Land Revenue 

Sales Act (XI of 1859). 

The word ‘incumbrance’' as used in the Bengal 
Tenancy Act, is of wider import than the same word 
as usad in s. 37, Bengal Land Revenue Sales Act, An 
under-tenure created by the defaulting tenure-holder 
would be an incumbrance within the meaning of 
s. 167, Bengal Tenancy Act, according to the defini- 
tion given in s. 16], but is not an incumbrance 
within the meaning of s. 37, Bengal Land Revenue 
Sales Act. Sgrasaanz Loan Orrioz Co, LTD, v. 
Ssasimuxs1 Dept Cal. 538 
—88, 164, 165, 166, 167—Under-ryot having 

no occupancy right by custom—Sale of holding for 
arrears of rent—Purchaser, if entitled to annul 
encumbrances—Sale of non-permanent tenures in 
execution of decree for rent—Purchaser's right to 
annul encumbrances. 

Sections 164 and 165 of the Bengal Tenancy Act deal 
with sales oftenure and holdings of ryotsheld at 
fixed rent. In s. 166, the procedure of sales of occu- 
pancy holdings and the rights of a purchaser at 
such a sale are defined, Heis given the right to 
annul encumbrances in the manner provided for in 
s. 167, There is no section in Chap. XIV which 
deals with eitherthe manner of sales of other hold- 
ings, e.g, holding of an ordinary under-ryot or the 
rights ofa purchaser of such holdings and s. 167 
only defines the mode of annulling encumbrances by 
a purchaser in respect of a sale held under es. 164 
to 166. This would indicate that the sale of an 
ordinary under-ryoti holding, that is where the 
under-ryot. has no occupancy ryot by custom, is not 
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in contemplation in Chap. XIV, noris the purchaser 
of sucha holding, if it is brought to sale, given the 
right to annul encumbrances, 

Chapter XIV cannotbe invoked for sales of non- 
permanent tenures in execution of decrees for rent 
due in respect thereof, and the purchaser at such a 
sale has not the right to annul what have been de- 
fined as encumbrances in s,161. Biswanata Rat», 
MANIK SARDAR Cal. 386 


——— 58, 167, 161— Property subject to mainte- 
nance charge—Sale of, in rent sale—Zamindar 
himself purchasing it and granting permanent 
NGABA N Ga, tf can file application under 
s. 167. 

A certain property subject fo maintenance charge 
was sold in rent sale and was purchased by zomin- 
dar himself. Subsequently the zamindar granted 
putni or permanent tenure: 

Held,.that the zamindar still remained a person 
affected by the charge and was, therefore, entitled 
to make an application to annul the charge under 
s. 167, Bengal Tenancy Act, SERAJGANJ Loan OFFICE 
Co., LTD. v, SASIMUKHI DEBI Cal. 538 
———— 8.174. Sze Bengal Tenancy Act, 1885, 

8.85 386 


Bihar and Orissa Mica Act (I of 1930), ss, 17 
(2), 23, 24—~Prosecution under s. 17 (2) (a), for 
possessing mica not shown in account books — 
Accused pleading guilty—No evidence recorded— 
Mica so found, if can be confiscated under 
Criminal Procedure Code (Act V of 1898), 2. 517. 
A holder of mica-miner's license was found by the 

Inspector of Mica Accounts on verification of the 

stock of mica kept in the godown that some amount of 

crude mica had not been entered in the stock book 
but had been kept ina separate room not ordinari- 
ly used for storing mica. He seized the excess 
amount of mica and on the basis of his report the 
licensee was prosecuted under s. 17 (2) (a), Bihar 
and Orissa Mica Act. He pleaded guilty and was 
sentenced to pay a fine of Ks, 90 each or in default 
to suffer one month's simple imprisonment without 
recording any evidence. After the disposal of the 
case the licenses asked for the return of the mica 
which had been taken into custody but there was 
opposition by the Inspector of Mica Accounts who 
asked for its confiscation under s. 517, Criminal 

Procedure Code: 

Held, that an offence unders. 17 (2) (a) when 
committed isin respect to the account book and 
not in respect to the excess amount of mica found; 

Held, also, that there was no evidence recorded 
and the mica which was seized was not made an 
exhibit, Sections 23 and 24 did not apply to an 
offence under s, 17 (2) (a). The uccused was not 
charged in respect ofan offence of possessing illicit 
mice, and hence the micu could not be confiscated 
under s.517, Orimina: Procedure Code, MANI Ram 
v, EMPEROR Pat. 795 


Bihar and Orissa Oplum Smoking Act (Il of 
1928), s 12—-Rules framed under, r. 12—Rule is 
ultra vires, 

Bihar and Orissa Opium Smoking Act does not 
provide for any penalty for the breach of the condi- 
tions and restrictions subject to which a registered 
smoker may manufacture, possess or smoke prepared 
opium. Rule 11 made under s. 12 is ultra vires 
inasmuch as an authority on whom the rule-making 
power has been conferred is not authorized to create 
an offence and impose a penalty for breach of the 
rules.. EMPEROR v, NEMU SINGA Pat, 332 
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Bihar Tenancy Act VIl of 1934), 8, 148-A— 
Scope of-~Parties —Land-holders of holding alone 
need be made co-defendants. 

Section 148-4, Bihar Tenancy Act, requires the 
plaintiff to join as co-defendants only the other 
landlords of the holding, not the other proprietors 
of the estale, and for whatever share the other 
proprietors may be recorded in Register D, they are 
not in the sense in which the word is used in the 
Tenancy Act, landlords of these holdings unless they 
are actually co-sharers in the patti within which the 
holdings lie. MATBER SINGH v. Rat KRISHUNA BAHADUR 

Pat. 109 

Bombay CIvII Courts Act (XIV of 1869), 5, 24— 
Relief for declaration and injunction valued at 
Rs, 230 — Subject-matter more than Rs, 15,000— 
Second Class Subordinate Judge, if can entertain 
suit. 

Since the Suits Valuation Act, like the Bombay 
Civil Courts Act, deals with valuation of suits for 
purposes of jurisdiction, it must affect the construc- 
tion of s. 24, of Bombay Civil Courts Act, 

Where the relief sought is no more than a 
declaration and an injunction, and the value 
of that relief is placed in the plaint at Rs. 230, 
though the property which is the subject-niatter of the 
declaration and injunction is worth over Rs. 15,000, 
the former amount necessarily governs the value of. 
the subject-matter of the suit for purposes of juris- 
diction and it is competent for a Subordinate Judge: 
with powers of second class to entertain it, JAMNA- 
pas VRIJLAL vy. CHANDULAL JAMNADAS Bom. 449) 
Bombay Olstrict Municipal Act (III of 1901), 

ss. 46, 48— Rules and bye-laws—Distinction 

between ~Municipality, if can enact bye-law under 

s. 48, relating to payment of tolls or penalty for 

infringement of rule. 

Rules and bye-laws differ from each other, in two 
salient matters: (1) rules have effect when they are 
approved, whereas bye-laws require to be previously 
sanctioned; when bye-laws are proposed, their drafts 
have to be published and objections and suggestions 
received and considered; bye-laws can be made 
only after this procedure has been followed: (2) there 
is no provision in respect of rules similar to the one 
in a case of bye-law permitting Municipality] to 
prescribe fine for infringement of bye-law. 

A Municipality cannot enact a bye-law under s. 48, 
Bombay District Municipal Act, imposing a penalty 
upon persons entering the limits of the Municipality 
with the intention of evading toll upon their con- 
veyances as it imposes a penalty for the infringe. 
ment ofa rule, Matters relating to payment of tolls 
ought to be dealt with by rules under s. 46 and not 
bye-laws under s, 48. VisuNUSHANKAR VASANTRAM v, 
EMPEROR Bom. 219 
—— 8. 96 (2). Ses Land Acquisition Act, 1894, 


s. 6 705 

Bombay Hereditary Offices Act (lll of 1874), 
ss. 10, 11, 11-A—Alienction’ in s.11, scope of 
—Whether includes passing of watan lands into 
ownership of person not entitled to them, 

There is no justification for placing a narrow con- 
struction on the word ‘alienation’ in 38,21 of the 
Bombay Hereditary Offices Act, by restricting its 
meaning to atransfer or conveyance by watandar him- 
self, If a watandar conveys watan property to a 
stranger, there is of course an alienation by a watan- 
dar, but if watan property passes into the hands of 
a stranger, though without any conveyance, as for 
instance, by devolution or usurpation, there is eq- 
ually an alienation from the watandar family. lf 
a widow of a watandar makes a valid aduption and 
the property passes tothe son, there is no aliena- ` 
tion, but the reason is not that there has been ng 
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conveyance, but that the person to whom the property 
passes isnota stranger If -the adoption .is not 
valid, there is an alienation, so that what is meant 
by ‘alienation’ under s. 11’ is only the passing of 
watan property into the ownership or beneficial 
possession of any person other than the officiator or 
a person not a watandar of the same watan as the 
case may be. Notransfer or conveyance by a watan- 
dar is necessary at all. , f 

Therefore, the Revenue Authorities are justified 
in annulling the aljenation under s. 11 and 
resuming the lands under s. 11-A. Kuwanaoupa 
Sarvancoupa V. SECRETARY OF STATE Bom. 73 
s, 34—Word ‘decree’ in s. 34, whether 

includes finding in judgment that adoption is 

invalid. : 

The word ‘decree’ ing. 3t must be deemed to in- 
elude the judgment on which the decree is based. 
But s 34 does not say thatthe name of an adopted 
gon canonly beremoved when there is a decree 
setting aside the adoption, Where, therefore, in a 
judgment certain adoption is declared invalid, 
‘decree’ is not restricted to a decree setting aside 
adoption but includes a finding to that effect in a 
judgment, Kuancoupa SAIVANGOUDA v. SEORETARY oF 
Starz Bom, 73 
Bombay Local Boards Act (VI of 1923),s. 35— 

Applicability of. tore 

Bombay Local Boards Act makes no distinction 
between a meeting held by the Board for electing a 
President or any other meeting held to transact any 
other business. Section 35 would equally apply to 
both. Nor do the regulations make any such dis- 
tinction. SAMALBHAI LALLUB AI PATEL V. JESANGBH AI 
RANOAHODDAS É Bom. 20 
———-—§, 35 (1), (2) (K) -Regulations by Taluka 

Board under. s. 35 (1)—-Regulation No. 35, whether 

ultra vires of Act. 

Sub-clause (k) of s 35 (2) clearly confers upon the 
member the right.to hava the names of persons who 
voted for or against a resolution disclosed. The 
Board can make regulations “ consistent with not 
only the Act and rules or orders made by Govern- 
ment in this behalf” but also “ subject to the provi- 
sions of the following sub-sections,” which would in- 
clude sub-cl. (X). Regulation No. 35 framed by the Local 
Board, enacts for the election of the Presi- 
dent or Vice-President by means of ballot, which 
prevents the members voting for or against from 
being. entered inthe minute book as provided in 
s 35 (2) (ie) even ifdesired by a member. This 
regulation being inconsistent with s. 35 (2) (k) is 
ultra viresof the Act. BAMALBHAL DLALLUBJAI PATEL 





JESANGBHAI RANOHHODDAS Bom. 20° 
Bombay Municipal Boroughs Act (XVIII of 
1925), s. 167—“Cover over" and “AL up — 


Applicability—Power to order levelling of low- 
lying land, whether conferred by legislature. 
he words “cover over" in s. 167, were not intond- 
ed to apply to land. The words “drain off” are 
the only ones which might be appropriate to els. (a), 
(b) and (c) alike. It is by no means clear, there- 
fore, that the words “fill up” were intended to apply 
to the land on which water accumulates. No doubt 
they would properly apply to filling up holes or 
depressions in a plot of land. It is extremely 
doubtful whether they would apply or could have 
been intended to apply to filling up in the sense 
of raising the level of a large area of land which 
is naturally low-lying.land. The power to order 
levelling of this kind is on the face of it so harsh 
and oppressive that one cannot suppose that the 
Legislature intended to confer. this power unless the 
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language of the section is perfectly clear. EMPEROR 
v. Don Fittrus DIBILYA Bom. 199 
167—Nuisance, proof of—Opinion of, 

Chief Officer, proof of -—Production of notice signed. 

by him, whether sufficient proof. 

Under s. 167 of the Bombay Municipal Boroughs 
Act what is required is that the Chief Officer should 
be satisfied of the existence of a nuisance, because 
he is given power to issue the notice there provid- 
ed for if in his opinion a nuisance exists. It is 
not necessary, therefore, that it should be proved’ 
by evidence that a nuisance exists in fact. It is, 
however, necessary that the opinion of the Chief 
Officer should be properly proved and it is not 
sufficiently done by the mere production of a notice 
signed by him. Emprror v. Don Fiiurus DSILYA 

Bom. 199 
———— $. 167 —“Or to take away.......... hall 
prescribe”, whether empowers levelling of low land 

on which water accumulates. í 

The words “or to take such order with the same 
for removing or abating the nuisance as the Chief 
Officer shall prescribe" in s. 167, must be considered“ 
with their context. Even under this clause it cannot 
be supposed that the Chief Officer has power to order 
levelling of a low-lying land on which water accu- 
mulates. Emperor v. Don FILL1US D'Sirva Bom. 199- 
Bombay Prevention of Gambling Act (IV of 

1887), ss. 4, 5, 6—Power of Superintendence of 

High Court—Case of wrong conviction—Held, it 

was destrable to use power. 

Where certain persons were convicted under ss..4 
and 5, Bombay Prevention of Gambling Act, but toe 
majority of them were acquitted on appeal on. the: 
ground thatthe warrant under s. 6 being issued 
by an officer not empowered: to do so, the conviction 
was illegal; onrevisio by two of the accused who 
did not appeal, the Sessions Judge referred the 
matterto the High Court: | 

Held, that in view of s. 439715), Criminal Proce- 
dure Oode, revision did not lie, but as the case was 
one of wrong conviction on the face of it, ib was 
desirable to use the powerof superintendence in 
judicial matter which vested in the High Court 
under s. 107, Government of India Act, to set aside 
the conviction. EMPEROR v. JAMNADAS NATHJI SAAE, 

Bom. 718 
Bombay Revenue Jurisdiction Act (X of 1876), 

S. 4—-Person's name entered as adopted son of, 

deceased watandar—Court setting aside adoption— 

Suit for title and possession in Civil Court, whe- . 

ther barred— Revenue authorities, whether justified 

in finding adoption invalid. 

Where a person's name was entered in the revenue 
register as heir to deceased watandar, as an adopted 
son of a deceased person but subsequently the adoption 
was declared invalid by Civil Court and consequant- 
ly his name was- removed from the register, he 
thus becoming a stranger to the watan : ` 

Held; that a suit for title to and possession of 
watan lands in Oivil Court was barred and the suit 
came under 8. 4 (a), cl. (1), Revenue’ Jurisdiction 
Act, that is to say, it must be regarded as a claim 
against Government relating to property apper- 
taining tothe office of a village Patil. It also 
came under cl. (4), subs. (a), that isto say, it must 
be regarded as a cliim against Government relating . 
to land declared by Government to be held for. 
service. It was also barred under s. 4 (a), cl. (3), 
as there wereno grounds to declare the orders of 
the Revenue Authorities to be ultra vires, 
KHANGOUDA Satvanconpa V BEORETARY or STATE 


Bom, 73: 


Sn en Se 


Vol. 168] 


Bombay Revenue Jurlsdiction Act—concld. 


—_-— $s, 4 (f), 5 (a)—Civil Court, jurisdiction of 
—Suit by saranjamdar against Government for 
recovery of ain chillar wrongly credited by Govern- 
ment, whether barred. 

Where plaintiffs saranjamdars institute a suit in 
a Civil Gourt against Government, for recovery of 
ain- chillar wrongly credited by Government, plaint- 
iffg are not claiming to hold land. They are 
grantees of the revenue, not of the land, and these 
suits have nothing to do with lend revenue claimed 
from or paid by the plaintiffs. Section 4 (f), Bombay 
Revenue Jurisdiction Act, itself cannot apply and 
the suit isnot barred under that section or s. 5 (a). 
The chillar fund may no doubt be said to be pay- 
able out of the land revenue, but when cl. (f) of a. 4 
refers to claims against Government to receive pay 
ments payable out of the land revenue, it must 
mean payable out of the land revenue which is 
itself payable to Government. The clause cannot 
have been intended to bara suit by an alieneo of 
the land revenue to recover sums wrongly deducted 
from the lend revenue payable to him. SEORETARY 
OF State v, NARAYANRAO GANPATRAO VINOSUREAR 

Bom. 357 


———s. 5 (a). Ser Bombay Revenue Jurisdic- 

tion Act, 1876, s. 4 (f) 357 
Boundary—Rennell's map, vulue of. 

Rennecll's map, though imperfect, can be acted upon 
in questions 1elating to boundaries of jalkars especi- 
ally when it has been put forward before the Com- 
missioner for the very purpose for which it has been 
sued, Pramatea Nata Roy v., NANI Lar Roy 

PC6 


British North America Act (1867), s$. 
Farmers’ Creditors Arrangement Act, 1934, as 
amended in 1935—Constitutional validity of. 

The statutory conditions of insolvency which 
enabled a creditor or the debtor to invoke the aid 
of the bankruptcy laws, or the classes to which 
these laws applied, were not intended to be stereotyp- 
ed under head 21 of s, 91 of the British North 
America Act so as to confine the jurisdiction of 
the Parliament of Canada to the legislative pro- 
visions then existing as regards these matters, 
It cannot be maintained that legislative provision 
as to compositions, by which bankruptcy is avoid- 
ed, but which assumes insolvency, is not properly 
within the sphere of bankruptcy legislation. The 
Farmers’ Creditors Arrangement Act, 1934, as 
amended by the Act of 1935, which relates only to 
æ farmer who is unable to meet his liabilities as 
they’ become due, and enables him to make a 
proposal for a composition, extension of time or 
scheme of arrangement either before or after an 
assignment has been made, for which a precedent 
existed in the Qanadian Bankruptcy Act, 1919, i3 
& genuine legislation relating to bankruptcy and 
insolvency and falls within the head 21 of s. 91 of the 
British North America Act. ATTORNEY-GENERAL 
OF BRITISH COLUMBIA V. ATTORNEY-GENERAL OF CANADA 

PC 64 


ss, 91, 92—Disirebution of legislative powers 
between Dominion and Provinces—Basis of— 
Dominion acquiring international status~—Further 
legisictive competence, if obtained Pk 
For the purposes of ss, 9l and 92, British North 
América Act, $, e, the distribution of legislative 
powers between the Dominion and the Provinces, 
there is no such thing as treaty legislation as such. 
The distribution is based on classes of subjects: and 
as a trealy deals with a particular class of subjects 
go will the legislative power of performing it be 
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ascertained. No one can doubt that this distribu- 
tion is one of the most essential conditions, pro- 
bably the most essential condition, in the inter- 
provincial compact to which the British North 
America Act, gives effect. h 

No further legislative competence 13 obtained by 
the Dominion from its accession to international 
status, and the consequent increase in the scope 
of its executive functions. It is true, that as 


_ the executive is now clothed with the powers 


of making treaties, so the Parliament of Canada, 
which the executive is responsible, has imposed 
upon it responsibilitics in connection with such 
treaties, for if it were to disapprove of them, they 
would either not be made or the Ministers would 
mect their constitutional fate. But this is true of 
all executive functions in their relation to Parlia- 
ment. There is no existing constitutional ground 
for stretching the competence of the Dominion 
Parliament so that it becomes enlarged to keep 
pace with enlarged functions of the Dominion exe- 
cutive. If the new functions affect the classes of 
subjects enumerated in s. 92, legislation to support 


‘the new functions isin the competence of the Pro- 


vincial Legislatures only. If they do not, the com- 
petencs of the Dominion Legislature is declared by 
3. 91 and existed ab origine. In other words, the 
Dominion cannot merely by making promises to 
foreign countries clothe itself with legislative autho- 
rity inconsistent with the constitution which gave it 
birth, But Canada is not incompetent to legislate 
in performance of treaty obligations. In totality 
of legislative powers, Dominion and Provincial 
together, she is fully equipped. Bat the legislative 
powers remain distributed and if in the exercise of 
her new functions derived from her new interna- 
tional status she incurs obligations they must, so far 
as legislation be concerned when they deal with pro- 
vincial classes of subjects, be dealt with by the 
totality of powers, in other words by co-operation 
between the Dominion and the Provinces, While 
the ship of state now sails on larger ventures and 
into foreign waters she still retains the water-tight 
compartments which are an essential part of her 
original structure. ATToRNEY-GENHRAL oF CANADA V. 
ATTORNEY-GENERAL OF ONTARIO PG1I17 


Burma Co-operative Socleties Act (VI of 1927), 
s 49, Sen Burma Co-operative Societies oc 
27, s. £0 4 | 
1927, S 50, 49— Rules under s. 50—Rule 22 (8) 
—Muhammadan member mortgaging property ’to 
society for loan obtained—Hidest son nominated 
to receive interest in society after his déath— 
Member dying—Society being wound up—Son, af 
can transfer property to liquidator in presence of 
brothers and sister—Such property sold by liquida- 
torte person having no conñection with soctety— 
Purchaser's suit for possession—Ctvil Court, whe» 
ther can question validity of transfer. : i 
One Ma Muhammadan’ member of a Co-operative 
Credit Society mortgaged to the Society a house and 
a pony to secure a loan obtained by him from the 
Society. In accordance with the rules, M nominated 
his eldest son B, as the person cntitled to receive 
his sare or interest in the Society after his death. 
M died and B purported to transfer the house and the 
pony to the liquidator of the Society (which was then 
being wound up) in full satisfaction of the indebted- 
ness of Ms estate to the Society. M was survived 
by seven sons and one daughter : on f 
- "Meld, that- B'hàd-no ‘authority’ to trautfoi ‘to the 
liquidator the interests of his brothers and sister in 
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the equity of redemption of the mortgaged property, 
The fact that M had nominated B as the person who 
should receive his interest in the Society after his 
death didnot, and could not, operate to transfer to 
him therights of his brothers and sister in the pro- 
perty. The objectof this rule was to facilitate the 
granting ofa valid receipt to the Society. 

And where the liquidator puiported to sell the pro- 
perty conveyed to it toa person having to do nothing 
with the society and the purchaser brought a suit for 
possession : 

Held that the matter not being connected with the 
dissolution or winding up cf the co-operative society, 
the question which the Court had to decide was, whe- 
ther the plaintiffs acquired from the liquidator a good 
title to the property ; 

Held, also, that all thatthe liquidator could do was 
to transfer the benefit of the mortgage to the plaint- 
iffs and the Court was not precluded from questioning 


the validity of the transfer by s. 49, Burma Co- 
operative Societies Act. Maune Ba Hnit v. U SEIN 
Kang. 910 


Burmese Buddhist Law— Ecclesiastical Law = 
Poggalika owner dying—Gift of Poggalika prope 
erty, validity of —Donee appointing another monk 
“in charge of Kyanugdait property—Monk apply- 

_ ang for freehold grant of adjoining land which 
was only leaschoid but subsequently dying—Donee 
taking further proceeding and obtaining grant— 
Grant held merely grajt on prior lease, rights of 
which belonged to Sangha in generai. 

Gift of Poggalika property is invalid in law and on 
the death of a Poggalika owner of a monastery or a 
monastic institution the property becomes Sanyhika 
property (that is property belonging to the Sangha m 
generaljand Sanghika property either ofthe kind 
known as Aramika Sanghika or of the kind known as 
Ganika Sanghika (Aramika Sanghika meaning 
banghika property for the use of the Sangha dwelling 
in a particular locality, and Ganika Sanghika mean- 
ing Sanghika property for the use of the Sangha of a 
particular sect). - 

Where the donee of such an invalid gift of Pogga- 
lika property appoints another mouk in charge of the 
Kyaungdaik who having applied for freehold grant of 
adjoining land which tormerly was only leasehold, 
dies subsequently, but the donee continues the pro- 
ceedings and obtains the said grant,the grant is 
merely a graft oan the prior lease of which the rights 
belonged to Sangha in general and it does not estab- 
lish donee’s claim to the sole ownership of the 
Kyaungdaik property. U Zawtixa v, U KALYANA 

kang. 967 

Calcutta High Court Rules and Orders, para. 
790, note (3). Ser Court Fees Act, 1870, s, 20 678 

Calcutta Municipal Act (ili of 1923), s. 533— 
Scope—Adjournment of case though accused pre- 
sent—Failure of accused to appear on adjourned 
date—Magistrate, if can hear case in absence of 
accused— Provisions of Criminal Procedure Coae 

` (Act V of 1898), applicability. 

~ The terms of s. 583, Calcutta Municipal Act, can- 

not be so extended as to entitle the Magistrate to 

hear the accused (wno had appeared on date fixed 
in the summons) in their absence on the ground 
that they foiled to appear on the date to which the 
case Was adjourned. in the absence of any provi- 
. sion to the contrary in the Calcutta Municipal Act, 
the provisions of the Criminal bivceduie Code, will 
apply, and, therefore, the Magistrate is not entitled 
to hear and determine the case in their absence on 
the subsequent date. Kusum KuMARI DEBI v, Cor- 
PORATION OF CaLOUTTA ~ Gak 698 


ee 


{1994 


Calcutta Port Act (ill of 1890), s. 84—Original 
wall itself illegal erection—Addition to it—Case, 
if comes within s. 84. 

Where the original wall itself is an illegal erection, 
the making of additions or re-erecting part of it 
brings the case within s. 84, Calcutta Port Act. 
GANGEYA NAROTHAM SHASTRI V, EMPEROR Cal. 972 
Canada—Legislative powers of Dominion Parlia- 

ment—Employment and Social Insurance Act, 1935 

—Whether ultra vires of the Parliament of Canada, 

Jhe substance of the Employment and Social In- 
surance Act, 1935, is contained in the sections con- 
stituting Part Il], They set up a now familiar 
system of unemployment insurance under which 
persons engaged in employment as defined in the 
Act are insured against unemployment. The funds 
required for making the necessary payments are to 
be provided partly from money provided by Parlia- 
ment, partly from contributions by employed persons 
and partly from contributions bythe employers of 
those persons. The two sets of contributione are to 
be paid by revenue stamps, Every employed per- 
son and every employer isto be liable to pay con- 
tributions in accordance with the provisions of the 
second schedule, the employer being liable to pay 
both contributions in the first instance, recovering 
the employed person's share by deduction from his 
wages, or 1f necessary, in certain cases by action. 

Prima facie provisions as to insurance of this 
kind, especially where they affect the contract of 
employment, fell within the class of property and 
civil rights in the Province, and would be within the 
exclusive competence of the Provincial Legislature. 
The Act wag in pith and substance an Insurance 
Act affecting the civil rights of employers and 
employed in each Province and was as such invalid. 
ATTOKNEY-GENERAL OF CANADA V. ATTORNEY-GENERAL 
oF ONTARIO _ PCG 316 

Power of Dominion Parliament to legislate 

—Dominion Trade and Industry Commission Act, 

1935— Legislation, if within competence of the 

Dominion Lorliament — ‘trade mark — National - 

mark—Hights conferred by trade mark. 

lf the Dominion of Canada has power to create 
trade mark rights tor individual traders, the power 
can be extended to that which is nowa usual 
feature ot national and international commerce, a 
national trade maik., The substance of the Dominion 
Trade and Industry Commission Act, 1935, is to define 
a national maik, 10 give the exclusive use of it to 
the Dominion so as to provide a logical basis for a 
system of statutory licences to producers, manufac- 
turers and merchants, To vest the “ exclusive prop- 
erty ” inthemark in His Majesty is probably no 
more than to vest “the use of” the mark in His 
Majesty. It may afford a useful civil protection lor 
the mark when ıt is violated in Canaua ‘by persons 
who have not violated the somewhat restricted 
prohibition of the penal sub-section (which only 
applies to persons who“ apply "the maik to eom- 
modities) or violated abroad, where the penal provi- 
sions of the law of Canada could not be applied at 
all, Sections 18 and 19 as well as ss. 23 to 26 are 
not ulira vires and the legislation is within the com- 
petence of the Dominion Parliament, ATTORNEY- 
GENERAL Cy ONTARIO V. ATIORNEY-GENERAL OF OANADA 

P C128 
pm Powers of legislation of Parliament— 

Natural Products Marketing Act, 1934, as amended 

vy the Navural Products Marketing Act, Amend- 

ment Act, 1935— Whether ultra vires of the Parlia- 

ment of Canada i 

The provisions of the Natural Products Marketing 
Act, 1934, as amended by the Natural Products Mara 
keting Act, Amendment Act, 1935, cover transaction 
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in any natural product which are completed within 
the Province, and have no connection with inter- 
provincial or export trade. The Act purports to 
affect property andcivil rights inthe Province, and 
if not brought within one of the enumerated classes 
of subjects in s. 91, British North America Act, 
must be beyond the competence of the Dominion 
Legislature. The enactments in so far as thoy relate 
to matters which are in substance local and pro- 
vincial are beyond the jurisdiction of Parliament. 
Parliament cannot acquire jurisdiction to deal in 
the sweeping way in which these enactments ope- 
rate with such local and provincial matters by 
legislating at the same time respecting external 
and inter-provincial trade and committing the re- 
gulation of external and inter-provincial trade and 
the regulation of trade which is exclusively local and 
of traders and producers engaged in trade which is 
exclusively local to the same ‘authority. The Act is 
ultra vires the Parliament of Canada. ATTORNEY- 
GENERAL oF BRITISH COLUMBIA v. ATTORNEY-GENERAL 
or CANADA PC 10 
— Powers of Parliament to legislate—Trea- 
ties—League of Nations—State where legislature 
does not possess absolute authority—Powers of 
legislation. 

Within the British Empire there is a well-estab- 
lished rule that the making of a treaty is an exe- 
cutive act, while the performance of its obliga- 
tions, if they entail alteration of the existing 
domestic law, requires legislative action. Unlike 
some ofher countries the stipulations of a treaty 
duly ratified do not, within the Empire, by virtue 
of the treaty alone, have the force of law. If the 
national executive, the Government of the day, decide 
to incur the obligations of a treaty which involve 
alteration of law, they have to run the risk of obtain- 
ing the assent of Parliament to the necessary statute 
or statutes. To make themselves as secure as possi- 
ble, they will often in such cases before final ratifi- 
cation seek to obtain from Parliament an expression 
of approval. But it is not the law, that such an 
expression of approval operates as law, or that in 
law it precludes the assenting Parliament or any 
subsequent Parliament from refusing to give its 
sanction to ‘any legislative proposals that may sub- 
sequently be brought before it, Parliament, no 
doubt, has a constitutional control over the execu- 
tive; but it cannot be disputed that the creation 
of the obligations undertaken in treaties and the 
assent to their form and quality are the function of 
the executive alone. Once they are created, while 
they bind the State as against the other contract- 
ing parties, Parliament may refuse to perform them 
and so leave the State in default. In a unitary 
State whose legislature possesses unlimited powers 
the problem is simple. Parliament will either ful- 
fil or not treaty obligations imposed upon the State 
by ifs executive. The nature of the obligations 
does not affect the complete authority of the legisla- 
ture to make them law if it so chooses, But in a 
State where the legislature does not possess absolute 
authority: in a federal State where legislative autho- 
rity is limited by a constitutional document: or is 
divided up between different legislatures in accord- 
ance with the classes of subject-matter submitted 
for „legislation, the problem is complex. The obli- 
gations imposed by treaty may have to be perform- 
ed, if at all, by several legislatures: and the execu- 
tive have the task of obtaining the legislative assent 
not of the one Parliament to whom they may be 
responsible: but possibly of several Parliaments to 
whom they stand in no direct relation, The ques- 
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tion is not how is the obligation formed, that is the 
function of the executive: but how is the obligation 
to be performed and that depends upon the authori- 
ty of the competent legislature or legislatures. 
ATTORNEY-GENERAL CF CANADA V. ATTORNEY-GENERAL 
oF ONTARIO : _ PO117 
-The Weekly Rest in Industrial Under- 

takings Act; The Minimum Wages Act and The 

Limitation of Hours of Work Act of the Statutes 

of Canada, er ultra vires of the 

Parliament of Canada. i 

The Westy a in Industrial Undertakings Act, 
the Minimum Wages Act and the Limitation of 
Hours of Work Act of the Statutes of Oanada, 1935, 
are ultra vires of the Parliament of Canada, 
ATTORNEY-GENERAL CF CANADA V. ATTORNEY-GENERAL 
OF ONTARIO 4 PG117 
Canning College and British Indian Assocla- 

tlon Contribution Act (IV of 1920), s.3— 

Contribution payable under—Surt for declaration 

that plaintiffs are not liable to pay—Suit, if 

barred by s. 233, cl. (m), U. P. Land Revenue Act 

TII of 1901). h 

qe atone payable under s. 3 of the Canning 
College and British Indian Association Contribution 
Ast, are realizable as revenue within the meaning of 
cl, (m) of s. 233, U. P. Land Revenue Act. But a suit 
brought by persons in whose favour under-pruprie- 
tary rights have been created by a deed of gift exe- 
cuted bya taluqdar for a declaration that they are 
not liable to make contributions towards the Canning 
College and the British Indian Association but that 
the defendant is liable for the same, does nyt fall 
under any of the clauses of cl. (m) of s. 233. It 
does not fall under the third clause as it is neither 
connected with nor arises out of any process enfore- 
el on account of any sum realizable as contribution 
to the Canning College and the British Indian As- 
sociation. The words “ any process enforced must 
be read along with the words “on account 
of any sum which is by thisor any other Act rea- 
lizable as revenue " and where no such process has 
given rise to a suit, the suit does not fall 
under the last portion of cl. (m) ofs. 233, Moyam- 
MAD IMTIAZ ALI Kuan v. MOHAMMAD ARIE Husy 

udh 
= —s, 3—Taluqdar by deedof gift creating 
defendant superior proprietor—Other donees to be 
proprietors of under-proprietary rights transferred 
to them—Other donees, tf liable to pay contribution 
3. 

cee under a deed of gift executed by a talug- 
dar, the defendant wasto hold the entire taluga as 
a superior proprietor and pay entire land revenue 
for theentire estate and the other donees were to 
hold the villages as under-propristors liable to pay 
under-proprietary rent, as under-proprietors they 
are liable to pay the amount fixed by the deed of 
gift to the taluqdar and are not liable to pay land 
revenue to Government as such. The | superior pro- 
prietor is liable to pay the contribution under 8, 3 
of the Canning College and British Indian Associa- 
tion Contribution Act. MOHAMMAD Imtiaz ALI Kuan 
v. Mogammap AKBAR HUSAIN KHAN Oudh 361 
Cantonment—Ownership in land—Presumption— 

General Order No. 179 of 1836—Occupiers of 

buildings on land, whether licensees-— Onus 

—Applicability to Peshawar Cantonment. 

Where Government once owned land in Canton- 
ment to which General Order No. 179 applied, 
the occupiers of buildings thereon are licensees and 
the onus is upon occupiers ofhouses toshow that 
they own the land on whieh the houses are situated 
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If General Order No. 179, dated September 12, 1936, 
or any order or regulation embodying its provisions 
applied to Peshawar Cantonment at and after its 
inception in 1851, the onus ison the occupiers to 
show. that the original private occupation was not 
that of a licensee and that they themselves are not 
licensees holding under Cantonment tenure. Susan 
SINGA v, SECRETARY or Stats Pesh. 230 
Carrlage of Goods by Sea Act, 1924 (14 &15 

Geo. V, ch. 22), Sch. |, Art. 3— Port Trust, 

whether agents of ship-owners to hold identified 

and ascertained consignments indefinitely at will 
of consignee. 

The Port Trust are not the agents of the ship-owners to 
hold identified and ascertained consignments indefini- 
tely at the will of the consignees, so as to make the 
ship-owners liable for the loss caused to the con- 
signment, although in particular cases it may well 
be that they are agents of the ship-owners for the 
limited purpose of identifying and delivering the 
consignment mixed together. HAJI Suakoor, FIRM 
v, VoLKART Brott ERS, ÑIRM Sind 330 
Art, 3, para. 3— Para, 6, should be construed 

strictly— Ship leaving port on particular date— 

Presumption as to delivery of cargo to consignees 

-——Hatension of limitation. 

The period of one year has been fixed in para. 6, 

. Art. 3, Sch. J, Carriage of Goods by Sea Act, and 
that period ofone year is to be construed strictly 
and is not to be allowed to be extended by vague 
and indefinite arguments and pleas. 

When the ship leaves a particular place, she must 
be presumed to have delivered her cargo to the con- 
signees within the meaning of para. 6, Art. 3, and 
the consignees cannot take advantage of a survey, 
which has been unduly delayed in order to extend 
the period of time. HAJI Saaxoor, FIRM v. VOLKART 
Brotsers, Firu Sind 330 

Art, 3, para, 6—"Removal” meaning of. 

Although the words “removal” and“ delivery ” 
naturally convey distinct notions, the word “ remo- 
val“ in para. 6, Art. 3,Sch. I, Oarriage of Goods 
by Sea Customs Act, means physical removal, HAJI 
SHAKOOR, Firm v, VOLKART BROTHERS Fram 

Sind 330 

Caste—Eyffect of ex-communication—-Eaz-communica- 

tion affecting civil rights—Civil Court, whether can 
recognise such legal consequences — Who can 
ex-communicate, | 

If the parties whose civil rights are alleged to 
be deleteriously affected by ex-communication for 
certain actions or events, the Civil Court cannot 
recognize such alleged legal consequences unless it 
is established that the law or custom, by which the 
party in question is governed, recognizes that his 
original status was capable of being subjected to 
such “ diminution of status" by an actthatis call- 
ed excommunication emanating from some third 
persons. It is not unreasonable to presume that 
where such authority is recognized at all, it must 
be exercised by some person occupying some special 
status or dignity ; that the authority must be exer- 
cised on the happening of certain specified events, 
or misconduct of a specified class and gravity ; and 
that the existence of such misconduct must be 
proved’ in the course of proceedings not entirely 
opposed to natural justice. NRELAWA DUNDAPPA v. 
GURSHIDAPPA Bom 221 
C. P. Land Revenue Act (H of 1917), s. 160 (1) 

Civil Procedure Code (Act V of 1908), s. 60, 

0. XXI, r. 46—Atiachment of share in village 

profits .before it accrues due—Sale—Validity. 

The rights of a co-sharer to village profits do not 
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accrue till the end of the agricultural year. The 
rights are not ascertainable until the year has ended’ 
Therefore, the share of a co-sharcr in village profits 
pefore the first day of the agricultural year next 
following isonly a mere right to sue and a sale in 
pursuance of it is of no offect. 

A Court cannot soll what has not been attached, 
Jf what was attached had not accrued at the date 
of the attachment, then what is later sold in virtue 
of that attachment is a mere right to sue. JAGANNATH 
V. SAMNAVALLABA Nag. 266 
C. P. Tenancy Act (I of 1920), 5, 28—Hjectment— 

All arrears, if can be deemed to be satisfied. . 

The natural meaning of s. 23, O. P. Tenancy Act 
is that all arrears of rent, whether decreed or not, 
mustbe deemed to be satisfied when the defendant 
is ejected under that section, SOBHARAM v, JAGMOHAN 
SINGH Nag. 52 
Child Marrlage Restraint Act (XIX of 1929), 

s. 5—Purohit—Duty of—Proof of enquiry . and 

bona fide belief—Necessity of ~Mere statement, if 

enough 

Section 5 contemplates that the person who solem- 
nises a marriage must make some reasonable en- 
quiry agto theages of the parties to the marriage 
and satisfy himself that neither of the participants 
is a child. It isnot enough if he merely looks at 
the bride and the bridegroom and forms his own 
opinion. He must know that it is difficult to judge 
by appearance and the law casts upon him the duty 
of making reasonable enquiry before he can claim 
to have had reason to believe that neither the bride 
nor the bridegroom wasa child. PUBLIO PROSECUTOR 
v. TraMManna RATTAYYA Mad. 723 

ss. 5, 6—Liability of parents is only 

under s. 6. 

Section 5, Child Marriage Restraint Act, applies 
only to the solemnisation of marriage by others than 
parents and hence s. 6 alone applies to parents who 
promote a child marriage or permit it or negligent- 
ly fail to prevent it. The parents of the bride- 
groom cannot be convicted under s. 6 merely bceause 
the bride was under l4 years and they can be con- 
victed, if at allunder s. 6 only if the bridegroom 
that is their own son who was in their charge was 


under 18 years at the time of the marriage. PUBLIC 
Prosecutor v, TEAMMANNA RATTAYYA Mad. 723 


ss. 5, G—Marriage celebrated outside 
British India under mistake of fact-—-Offence—Act, 
how far extra-terrttorial — Criminal Frocedure 
Code (Act V of 1898), ss. 186, 188—Mistake of 
fact, when can be pleaded successfully in defence. 
A mistake of fact canbe pleaded successfully only 
if on account of such mistake an act which other- 
wise would bean offence ceases to be an offence. 
The Penal Code, aswell asthe Child Marriage 
Restraint Act, are  extra-territorial to the 
extent, that if native Indian subjects commit 
offences punishable under these laws even outside 
British India, they are liable to be tried and 
punished when found in British India. Where 
a child marriage is celebrated under a mistaken 
view that the territory where it was celebrated 
was oulside British India the mistake of fact does 
not have the effect of rendering the celebration of 
the child marriage in question innocuous or innocent. 
The Child Marriage Restraint Act, 1929, can pursue 
them ovon when they have broken that law after 
going outside British India, and a fortiori after 
going to a place which they believed to be not part 
of British India but is really part of British 
India, SREERAMAMURTSY v. RANGANAYAKULU 
Mad. 736 
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s. 6—Mother of bridegroom not in actual 
charge of minor and not able to prevent marriage 
—Whether liable for conviction, 

Where the mother of the bridegroom had no autho- 
rity by law to prevent the marriage, her mere par- 
ticipation inthe marriage cannot be regarded as 
constituting an offence punishable under s. 6 of the 
Act which is confined only to the person who has 
actual charge of the minor either as parent or as 
guardian at the time. Pousnic PROSECUTOR v. 
THAMMANNA RATTAYYA Mad. 723 


Chit fund—Assignment of bond by its starter to 
third person—V alidity. 

Where there isa provision in the rules of a chit 
fund that the conduct of the chit fund affairs cannot 
be assigned bythe starter except with the consent 
of all the subscribers, the starter cannot be allowed 
to treata security bond executed by a benefited 
subscriber as an independent debt and to assign it 
over toa third party who will have nothing to do 
with theconduct of the chit fund affairs MARUDA- 
KONAR V. VEERAMMAL Mad. 402 

Security bond by subscriber for payment of 
future instalments—Collapse of kuri—Starter's 
right to enforce terms of bond—Construction of 
bond. 

A security bond executed by a prize winner in a 
chit fund must be construed in the light of the rules 
of the fund and not as if it created an independent 
debt payable by instalments. The obligation under- 
taken by it isnot re-payment of the benefit already 
received as ifit were a debt but the payment of 
future subscriptions. Whethcr the continuance of 
the chit isa condition precedent for enforcing the 
liability under the bond or not will not depend 
merely on the terms of the bond but must be decided 
with reference tothe surrounding circumstances in- 
cluding tho rules of the chit fund; and for this purpose 
a distinction may have to bedrawn between cases 
in which benefited subscribers cease to have any 
share inthe profits arising out of future drawinge 
and cases in which they continue to share in such 
‘profits, MARUDAKONAR v, VEGRAMMAL Mad. 402 


Civil Procedure Code (Act V of 1908)—Forms 
in Civil Procedure Code, if can be varied. 

The forms prescribed in the Civil Procedure 
Code, are merely to be used asa guide in framing 
decrees; they can be varied and adapted according 
to the circumstances in each case. 9. AHAADI Bio. 


RAHMAT Br Lah, 105 
s. 2. Sez Civil Procedure Code, 1908, s. 47 
314 


———-£8. 2 (2),107, O. XXXIII, r. 11—Dismissal 
of suit in forma pauperis—Appeal dismissed for 
appellant's failure to pay court-fees and costs of 
Governinent~— Whether a decree. 

Before an ordsr can amount to such rejsciion as 
is contemplated by s. 2 (2), Civil Procedure Code, it 
must be ‘rejection’ authorized by some provision of 
the Code of Civil Proceduro. If the plaint is reject- 
ed for a cause for which the Code does not empower 
the Court to do so, it will not ba a deeree, as detn- 
ed in the Civil Procedure Code, even though the 
Court may use the word ‘reject’ in disposing of 
the suit. What can be done by a Court of first 
instance in reference to a plaint may als» be done 
by a Cuurt-of Appeal as regards the memorandum 
of appeal. This is plainly the effect of s. 107, Civil 
Procedure Code, Consequently, where the Appellate 
Court dismisses an appeal for failure of the appel- 
lant to fay court-fee and costs awarded to Govern- 
ment on dismissal cf the pauper suit, it does not 
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amount to a decree within s. 2 (2). ABMA Sankar 
v BEOTI All, 676 
—s, 2 (11)—Benamidar, whether trustee for 

real owner—His son, whether legal representative. 

A benamidar, in some sense ig a trustee for the real 
owner and his sons having some interest can succeed 
to the trusteeship and he can be considered tobe his 
legal representative within the meaning of s. 2 (11), 
Civil Procedure Code. O. A O. K C. T. OHIDAMBARAM 
CEETTIAR v SWAMINATHAN Mad. 937 
$8, 2 (11), 538—~Joint Hindu family—Decree 

against one member — Surviving co-parceners, if 

legal representatives—Liabiliy to pay decree 
against deceased judgment-debtor, on whom devolves 

— Hindu Law—~Debts, 

Surviving co-parceners of a joint Hindu family are 
not beund by the decree against one member of the 
family anl on no @onstruction of the term “legal 
repressntatives’’ can members of a joint Hindu 
family be brought within the definition as contained 
in s. ?, cl. 11 of the Oode of Civil Procedure. Sec- 
tion 53 of the Code of Civil Procedure imposes the 
liability to pay the decree on the son or other 
descendant of the judgment-dchtor and not on any 
collateral of the judgment-debtor, such as the brother 
of the deceased. The decree-holder can proceed only 
against the assets of the deceased in the hands of 
his sons, S.zo Gopan v, Firm Ganesi Das- RAMCOPAL 

Oudh 268 
— —s. 9—5. 9, scope of— Courts’ right—Reiief, 
how to be souyht. 

A Civil Court must cnotertain a suit of a civil 
nature unless the jurisdiction of the Court is either 
expressly or impliedly barred. Unless the juris- 
diction of a Civil Gourt is taken away altogether, 
or for enforcement of a right, another method is 
provided for, namely, by means of a petition, a suit 
will be the proper remely to get relief ia respect 
of a civil right. Sas 1 KANTA ACHARJYA Ba ALUR V. 
NASIRABAD Loax Orrice, Co, LTD. Cal. 849 
——— s, 11. See Civil Procedure Code, 1908, O.I, 
: 472 
--——-S, 11—-Co-defendants—Issue that family 

property is joint decided between co-defendants in 

a suit by another—LIssue isres judicata in suit 

between co-defendants, 

Plaintiff sued A, B and A's son for partition of joint 
family estate held by A. Estate was in the name of 
A’sson, Aat first denied existence of joint estate 
but later on, entered into compromise with the plain- 
tiff by admitting jointness. Decree was passed on 
the compromise. Subsequently B sued A and A’s gon 
for his share: 

Held, that the former decision was res judicata 
as tothe jointness of property and consequentiy A or 
A's sonor any one claiming through them could not 
deny B's shaic. VADDAPARTI SoorayyA v Vopoort 
ScoRANNA Mad. 1005 
———8. 11—Res judicata—Unnecessary findings— 

Party inviting decision and getting adverse order 
—Res judicata—Suit on title, and lease—Suit 
dismissed for want of notire but question of title 
and lease adjudicated upon for deciding question 
of costs—-Subsequent suit for possession—Linding 
as to title and tease, whether operates as reg 
judicata. 

Though a finding on an issue may not be neces-~ 
sary lor the disposal of the suit, yet, if a party 
invites the decision of the Court on that issue and 
the Court also considers it necessary to go into it 
and gives a finding thereon, the decision on this 
issue will constitute res judicata in a subsequent 
suit provided the party against whom there was a 
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finding on that issue would be in a position to carry 
the matter in appeal. 

The plaintiff instituted a suit for ejectment on 
the basis of title and lease to the defendant; the 
defendant denied the lease and set up adverse pos- 
session and also pleaded want of notice to quit, 
The first Court found the issues as to title, genu- 
ineness of lease and adverse possession in favour of 
the plaintiff but dismissed the suit on the ground 
of want of notice and refused to award costs to the 
defendants in view of its finding on the main issues. 
Both sides appealed and the Appellate Court also 
found the issues in the same way as the trial Court, 
The plaintiff instituted another suit for posses- 
sion: ; 

Held, that the issues a8 to title, genuineness of 
lease and adverse possession were res judicata in 
the subsequent suit even though the plaintiff's earlier 
suit had been dismissed. Srvapuram <Korrarya v. 
BIVAPTRAM SuBBAYYA Mad. 306 
—s. 24 — Scope of—Transfer from Court 

which has ceased to exist—Whether contemplated. 

Section 24, Civil Procedure Code, contemplates 
the transfer of a case from one existing Court to 
any other existing Court and not from a Oourt 
which has ceased to exist,and ifa Court of Small 
Causes had ceased to exist or the officer invested 
with Small Cause Court power has been trans- 
ferred from the District and there is no other 
officer possessing such powers, there would beno 
Court trom whichthe District Court can under 
B, 24 transfer a case to an ordinary Oourt. 
Bis.zsnaRn PANDE Y, TRILOKI PANDE Oudh 785 

55. 96, 146— Lindu Law-Joint family — 

Manager—Suit against both in individual and 

representative capacity—Co-parcener not mentioned 

as separate party but merely as member—Such 
member adversely affected by decree—Whether can 
appeal. 

Under Hindu Lawit isthe manager or karta who 
is alone competent to represent the family, to act for 
it and to bind it, and as a co-parcener, cannot sue 
alone, so, he cannot appeal alone. The fect that he 
makes all others pro forma respondents does not affect 
the matter. ‘To allow every co-parcener to sue as and 
when he chooses would be to permit the authority of 
the manager to be usurped and bring confusion 
into the aftairs of the joint family. 

Every person whoisadversely affected by a decres 
need not bea party within the provisions of s, 96, 
Civil Procedure Code, for the purpose of an appeal, 
Where a suit is filed against a karta both in his 
individual and representative capacity and a co- 
parcener is joined inthe suit not as a separate party 
but is merely mentioned asa member ofthe joint 
family, no right of appeal is given to such co-parcener 
from a decree which adversely affects him. 
KALLIANESRWAR BHAGWANDAS V. S.ewaram Nanparam 

Sind 801 

s, 39 (1) (b)—S. 39, scope of—Transjer on 
basis of s. 39 (1) (b)— Execution, if limited to that 
against judgment-debtor satisfying the condition. 

Where the condition justifying transfer is that 
set out in sub-s. 1 (b), 8.39, Civil Procedure Code, 
the intention of the section is that execution should 
be limited to execution against the judgment-debtor 
who satisfies that condition. To hold that a judg- 
ment-debtor may obtain an order for transfer on the 
ground that one judgment-debtor has no property 
within the local limits of the Court which passed 
the decree; and has property within the local juris- 
diction of another Court, and may then execute the 
decree through such other Court not against that 
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judgment-debtor but against another judgment-debt- 
or who does not fulfil that condition, is so absurd 
that the section must be given this limited construc- 
tion, Caparrapat BING I Ducar v. Kuaras SING 1 





LAGHMIRANM Cal. 391 
—s, 47, 

Ser Civil Procedure Code, 1908, s. 92 803 

See Mortgage 416 


Sen Scheme suit 715 
Sez U.P, Agriculturists’ Relief Act, 1934, 6. ce 


$.47—Objection by transferee of original 

decree-holder—Whether falls within s. 47, 

Objections in execution preferred by the trans- 
feree of the original decree-holder fall within s. 47, 
Civil Procedure Code, when he represents the latter, 
Faqig BAKHSH y MARIYAM Oudh 154 
—— SS. 47,141, 2, O.1X, r. 9—Provisions of 

0. IX, r. 9, if apply to objections under s. 47 — 

Application under s.47—Nature of—Determination 

of such application—Whether a decree. 

Order IX, Civil Procedure Code, does not apply 
to execution proceedings. But the provisions of 
O. IX. r. 9, are applicable to objections made under 
s. 47. When orders of dismissal for default were 
generally excluded from the definition of “decree” 
the underlying intention was that such orders of 
dismissal were to be setaside under O. IX, r. 9, just 
as much in acase uñder 3.47 asin tha case of a 
regular suit. The language of s. 141 of the Civil 
Procedure Oode is also sufficiently wide to cover the 
caseof an application under 3.47. The main reasons 
whichhave led to the exclusion ofexecution pro- 
ceedings from the purview of s. 141 are that the law 
as laid down in the Code of Civil Procadure as well 
as in the Limitation Act, contemplates successive 
applications for execution of a decree, and that such 
applications are proceedings in suits, Neither of 
these reasons is applicable to an application ander 
s. 47 of the Civil Procedure Code, The combined- 
effect of ss. 2 (2) and 47 is that an application under 
s. 47 stands on the fodting of a suit, and the deter- 
Minationof such an application is tantamount to a 
decree. Ram Harag v. Banwari LALL Oudh 314 
s. 50—Execution—Death of judgment- 

debtor during execution—Court which has not 

passed decree, if can proceed with execution against 
legal representative—Proper procedure, 

On the death of the judgment-debtor during execu- / 
tion, the Court which has not passed the decree 
should not proceed with the execution against the 
representatives of the deceased judgment-debtor since 
under the provisions ofs. 50, Civil Procedure Oode, 
the application for such execation is to be made to 
the Court which passed the decree, Orricran TRUSTEH 
oF BENGAL v. Baspro BHAGAT Pat. 346 
——— 5, 53. Sen Civil Procedure Code, 1908, 

s. 2 (11) 268 

s. 60, Sze Insolvency 377 
———— $. 60, 0. XXI, r. 46. Sez 0. P. Land 

Reventie Act, 1917, s. 60 (1) 266 
—— 5, 60 proviso 1 (m)—Will—Hstate to 

widow for life then te daughter absolutely— 

Death of testator -Daughter dying during widow's 

lifetime leaving her husband as heir~Interest of 

husband, if mere expectancy of succession. l 

By a will, after making specific bequests, the resid- 
ualestate was granted to testators’ wife for life, then 
to his daughter for life, then to her husband for 
life, and then to certain persons absolutely. By 8 
codicil the residual estats was bequeethed by the 
testator to his daughter absolutely. The testator 
left surviving him his widow, his daughter and he 
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husband, The daughter died intestate leaving her 
husband as sole heir: 

Held, that the right tothe properties in question 
vested absolutely on the daughter on the testator’s 
death, and though a life interest was bequeathed 
to the widow, her interest was not a mere possibi- 
lity but a vested remainder, which was an interest 
gantd out of the original estate. Solong as the 

aughter was alive, her heir had only an expec- 
tancy of succession to this vested remainder. After 
her death, it devolved on her husband by inherit- 
ance. The interest of her husband, therefore, was not 
a mere expectancy of succession and was not exempt 
from attachment and sale, MATIMALA DEBI v. SURENDRA 
Nata MUDI Cal. 102 


S. 73—Sale by Collector—Assets, when can 
be deemed to have been received by Court. 

Under s. 73 of the Civil Procedure Code, a person 
is not entitled to rateable distribution unless he has 
applied for the execution of his decree before the 
receipt by the Court of the assets and in the case of 
sale by Collector the assets must be deemed to have 
been received by the Court on the date when they 
were received by the Collector, Naruar Gopan 
Komrt vy. LAHANU PUNJAJI Bror Nag. 188 
— S$. 73—Subsisting application when assets 

are received—Necessity of. 

Section 73 means that there should be a subsist- 
ing application for execution at the time when the 
assets are received. 

All that s, 73 prescribes is that there must be an 
application for execution before the assets are receiv- 
ed. NARHAR Gorak Kosi v. LAHANU PUNJAJI BEOIL 

Nag.158 
S. 92, Sree SCHEME SUIT 715 


~ —— S, 92—Who can apply for modification of 
scheme originally framed. 

Where the scheme of management of a publie 
religious trust provides for modification of the 
scheme by the High Court on the application of 
parties interested in the Sansthan, any person who 
may have an interest in the institution from time 
to time, whether or not he was a party or isa re- 
presentative of a party to the original litigation, 
can apply for modification of the scheme. The 
scheme cannot be regarded as a continuation of the 
suit, at any rate in the sense that applications under 
the scheme can only be made by parties to the suit. 
Mauavev Heras Dey v, Gosinprao KRISENARAO KALE 

Bom. 577 

s, 92, O., XL, r, 1—Scheme—District Judge 
given power to remove trustee for unfitness—W he- 
ther ean remove all trustees for dishonesty or 
breach of trust—Such action, whether contrary 
to s. 92—Power, whether includes power to suspend 

—Trustees removed and Recetver appointed pending 

inquiry—A ppointment, whether ultra vires of Civil 

Procedure Code when no suit is pending before 

Court—Order, whether under 0. XL, r, 1. 

I£ the District Judge has power to remove any 
trustee for unfitness, ete., he can remove all of them 
if circumstances should make it necessary. If he 
can remove for unfitnucss, he can do so for dishonesty 
or breach of trust. Section 92 of the Civil Pro- 
cedure Code, does not say that a trustee guilty of 
breach of trust can only be removed by a suit, A 
suit may be brought to remove him and any suit 
seeking that relief must be brought in the manner 

rescribed in the section. But if a suit has once 

een brought under the section, and a schcme has 
been framed which provides for the removal of 
grusteeg for unfitness, the exercise of that power is 
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not contrary to s. 92, even though the trustes may 
be unfit by reason of a breach of trust. 

Where a scheme drawn up for a public religious 
trust, gives the District Judge a general control 
over the trustees and over their management cf the 
trust, and if inthe exercise of his powers under it 
he finds it necessary to remove the trustees, he must 
be credited with the power to take emergency 
measures for temporary management pending 
re-constitution of the board of trustees. In such a 
case an appuiniment of a Receiver is not ultra vires 
of the Code of Civil Procedure, even though no suit 
or proceeding in the nature of suit is pending be- 
fore the Court when the appointment order is made, 
Such an order, though purported to be one under 
0. XL, r. 1, is really one passed by him as the 
persona destgnata, and the High Court cannot inter- 
fere with it in appeal, Mauapev HIiRAMB Dev v. 
GOVINDRAO KRIsHNARAO KALE Bom. 577 
-S8 92, 96, 47—Appointment of trustees 

for waq! property—Trustees dyiny—Application 

by certain persons for their appointment—Some 
persons found managing properiy—A pplication, 
if can be entertained- Suit under s. 92, necessity 
of~-Appeal from order entertuining application 

—Competency — Revision — Muhammadan Law— 

Waqt 

Where afterthe death cf all the mutawallis ap- 
pointed by the Court, some persous applied to bo ap- 
pointed trustces of wayf property and the Court 
after holding that it had jurisdiction to entertain 
the application without a suit under s. 92, Civil 
Procedure Code, ordered their appointment ; and the 
aggrieved party who was in posstssion and manug- 
ing the propeaty went in appeal : 

Held, that an appeal being the creature of statute 
and there being no law under which the present 
appeal could be said to have been biought, the appeal 
must be deemed to be incompetent ; 

Held, also, that though the appeal purpurted to ba 
one under se. 96 and 47, Civil Procedure Code, both 
the sections were not applicable ; 

Held, further that the main ground of attack on 
these orders being that the Judge was in error in 
holding thatthe applications in question were main- 
tainable, the appeal could be treated as revision; 

Held, further, that s. 92 of the Code of Civil 
Procedure barred applications of this kind by neces- 
sary implication, ltis hardly conceivable that when 
the Legislature decmed it necessary that a suit 
brought for the purposes mentioned in the section 
should be incompetent unless brought with the con- 
sent in writing of the Advovate-General, they meunt 
to permit a mere application to be brought by a 
private individual without any official sanction 
whatever for the same purpose. The applications 
would have been maintainable had these been no 








question of removal of existing mutawalli. But 
such was not the case here. ABUL Hasan KEAN v 
JAFAR HUSSAIN Oudh 803 

- 8. 96, 
Seg Civil Procedure Cc de, 1908, s. 92 803 
Sep U, P. Agriculturists’ Icliel Act, 1931, s. 30 
721 


———- 5,102, Srn Provincial Small Cause Courte 
Act, 1867, Seh. I, Ait, 35 (ii) 596 
S. 105, whether applies to appeals from 

orders, 

Theugh s.105, Civil Proccdure Code, refers only 
to decrecs, the provisions of that section apply to 
appeals against orders as well. MUTSAYYAN Swat 
NAThA DASTRISL V, NARAYANA SWAMI SAsTRIAL 


Mad, 413 
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s. 107. Ser Civil Procedure Oode, 1908, 
676 





5, 2 (2 14 
| A 110—Valuation of suit for partition — 
Subject-maiter less than Rs. 10,000—Decree tn 
favour of plaintiff and defendant brother — 
Decree reversed—Plaintiff and defendant brother 
applying for permission to appeal to Privy Council 
— Leare, if can be granted. We 
A suib was brought by the plaintiff to recaver 
his one-sixth share in certain properties by partition, 
Valuation of the subject-matter was Rs, 5°09, The 
trial Court allowed the suit and provided in its 
decree that defendant No. 4, a brother of the plaintif, 
should also recover hig one-sixth share, with mesne 
-profits equal to those which tho plaintiff would get 
on payment of the necessary stamp duty. On appeal 
by defendants Nos, 1 to 3, the decree was reversed; 
plaintiff and defendant No. 4 filed an application 
for leave to appeal to Privy Council: 
Held, that for determining the value under 
s. 110, Civil Proceduro Code, the deeree is to be 
‘Jooked at as it, affects the interests of the party (or 
parties) prejudiced by it and it would appear that 
the decree of the High Court hal affected the 
interests of both the applicants, viz., the plaintiff 
and defendant No. 4, and that the decree of the 
High Court did involve a question respecting pro- 
perty of the value of Rs. 10,000 or upwards. 
Though the share of defendant No. 4 was only 
involved indirectly, but for the purpose of para. 2 
of s. 110 that was sufficient. Arra TRIMBAK Drs i- 


PANDE v. VaMan GOVIND DESHPANDE | Bom. §99 
—-——— s$, 115. Ses Land Acquisition Act, oe 
1 


s. 18 | 
$.115—Appeal open—High Court, if will 
interfere in revision. a 
The revisional power under s. 115, Civil Procedure 
Code, is a bar only when an appzal lies to the High 
Court. Thefact that an appoal lay to the lower Ap- 
pellate Court will not take away the powers of the 
High Court to revise the order of the Munsif. The 
language of s. 115 is that the High Court may call 
for the record of any case which has been decided 
by any Court subordinate to such High Court in 
which no appeal lies Loser eae rire in AQUARIYA 
A | NASIRABAD Loan Orvicz Co., Lip. 4 
BAHADUR V TE 
order—Revision—~ 





s. 115—Interlocutory 
Competency. ; 
The High Court should be very slow to in- 

terfere in its revigional jurisdiction under s. 115, 

Givil Procedure Code, with orders which are 

merely interlocutory and though there is jurisdic- 

tion to do so, the jurisdiction should be exercised in a 

proper case, JAMNADAS VRIJLAL V, Ou aNnDULAL JANNA- 

DAB Bom. 449 

s. 115, O, XLIH, r. 1 Gn)—Compromise— 
Trial Court holding there was compromise—Proper 
procedure for the Court to adopt—No separate 
order as to compromise recorded—Party appealing 
— Appellate Court holding decree to be consent 
decree, dismissing appeal—No finding as to com- 
promise—Appeal, whether under 0. XLIII, r. 1 (m) 
—Second appeal, whether maintainable—Revision 
if lies. k 
‘Where the trial Court holds that a compromise 

had been arrived at between the parties, the proper 

procedure for the trial Court is to record a separate 
order recording the compromise and then to passa 
decree in accordance therewith, In sucha case no 
appeal would lie against the decree but an appeal 
would lie against the order recording the comprò- 
mise and. petition for revision would lie to the 
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‘High Court against the appellate order. 
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Tf the 
Appellate Court held that there was no compromise, 


“(he decree passed by the Court below would automati- 


cally be set aside. But where the trial Court passes 
no separate’ order recording the compromise. and an 


- appeal, on payment of full court-fee in value of the 


suit, purporting to be from the decree is filed and 
the first ground of appeal is that there had been 
no compromise and ‘the appeal is dismissed, the 
Appellate Court holding the decree to be consent 
decrec, and no finding is given whether there had 
been a compromise or not, the appeal mus. be as~ 
sumed tobe under O, XLII, r. 1 (m), Civil Proce 
dure Code, aud consequently, there being no second 
appeal, the appellate order is open torevision.. - 
[Tho case wag sent back to the Appellate Court with 
direction to decide first whether there had been a 
compromise of the subject-matter of the suit, between 
the parties and whether the terms of the compromise 
were as found by the trial Court.) Farsa. Din v. 


Bat MUKAND Lah. 328 
s. 141. 3 
See Civil Procedure Code, 1908, s. 47 314 


Sre Oivil Procedure Code, 1908, O, IX, r. 9 5 

4 

s, 144. Sez Pauper suit 717 

5. 144—~ Restitution—LEssentials to be proved 
for relief—Decree varied or affected by decision 
in another suit—~S. lid, if applies. 

In order to obtain restitution, the applicant must 
establish thatthe decree under which he was com- 
pelled to part with his property was varied or re- 
versed by a Court which had jurisdiction to vary or 
reverse the decree. Further the use of the phrase 
“Oourt of first instance” contemplates that the 
variation or reversal ofthe decree is’ madeby a 
superior Court. Section 144, Oivil Procedure Gode, 
clearly applies where a decree has been reversed or 
varied upon appeal, revision or by a review. 
Where the consequences of a decree have been 
affected by a subsequent decree passed in another 
suit, there has been no variation or reversal of the 
earlier decree within. the meaning of this section 
Courts of equal jurisdictions cannot reverse or vary 
each other's decrees, although in a suit a Court 
might hold that an earlier decree passed by another 
Court is not binding upon the plaintiff before it by 
reason of fraud, collusion or other cause. “Section 144 
contemplates the reversal or variation ofa decree 
bya Court competent to do eo, BHAWANI Sankar 
v. MAHMUD ALI All, 148 

5. 144—~Restilution— Party obtaining forci- 

Lle possession of property in excess of order of 

Court—Remedy of aggrieved party—Application 

gor restitution—Mainiainability. 

Jhere a party taking advantage of an order cf 
injunction unlawfully takes possession of properties 
to which he is not entitled, the proper remedy 
for persons aggrieved by the said action is by suit 
and not by way of restitution. K. GOVINDA CHETTIAR 
v. A. N, MANUSAWMI OLETTIAR Mad, 926 
~ S. 144—Restitution—Scope of s. 144— 

Decree wih cosis against A, B and O—Decree 

for costs executed against A—Appeal by B and O 

—A not party—Decree reversed—A, if entitled to 

restitution. ih : . 

The principle underlying s. l44, Civil Procedure 
Code, is to give to litigants the fullest benefit of-a 
final decree in a litigation and restore to a party on 








‘the final determination of his rights what, if any, 


has in the meanwhile been lost to him:-or taken 
away trom him by his opponent on the strength of a 
decree or order which has been subsequently varied 


Vol. 168} 


Clvil Procedure Codé—éontd, 


or reversed by the superior Court. Before restitution 
can be made under this section the following 
conditions must be satisfied: (1) That the appli- 
cant must be a party to the litigation which has 
terminated according to law; (2) that he has either 
lost something or been deprived of something by 
reason of the decree or order which has been 
subsequently varied or reversed; (3) that on the 
final pronouncement of his rights, he is entitled to 
the benefit of restitution. The applicant for resti- 
tution need not be a party to the proceeding which 
has resulted in the original decree being reversed or 
varied: nor is it necessary that the final decree should 
provide for aright in him toapply for restitution, 
All that is required is that the final decree must 
be of such a nature that it would be inequitable to 
allow his opponent to retain what he has obtained 
from the former on the strength of a decree which 
ultimately is held to be erroneous or wrong. The 
only question is whether the applicant was a party 
to the litigation in the first instance, and, if so, 
whether the final decision can be said to be in his 
favour as accepting his contentions made in the suit 
and declaring his rights. ` 

Where a decree with costs was made against three 
persons A, B and C but the decree for costs was 
executed against one only, namely A, and the decree 
was reversed on appeal by Band © to which A was 
not a party ; 

Held, that A was entitled to restitution though he 
was not a party to the appeal, since the appsal was, 
in effect and substance, in his favour. Gurunatd 
KHANDAPPAGOUDA PATIL v. VENKATES A LINGO PATIL 

Bom, 629 


ss. 144, 151—Applicability of s. 144—Sec- 
tion, whether applies when decree is varied in 
another unconnected suit. - 

The party seeking restitution has to show that 
there was a decree in consequence of which some 
party to the record had obtained a benefit to the 
detriment of the applicant: and, secondly, that that 
decree having been varied or reversed, the applicant 
is entitled to be restored to the position in which 
he would have been, but for the decree which ulti- 
mately has been declared to be erroneous. The 
reversal or variation of the decree must be in the 
same proceeding between the parties—it may be 
as the result of a successful appealor an application 
for review orin any other manner provided for by 
the Code—~and the decree must be between the parties 
tothe record and the reversal or modification of it 
must be in favourofthe party applying or some one 
claiming underhim. If in some other suit not con- 





nected with the suit in which the application for _ 


restitution is made, the decree under which a party 
has been deprived of propeity or other benefit is 
set aside, the section cannot apply. Suivapra 
DHONDAPPA BIBADAR v, RAMLINGAPPA S.1VAPPA BIRADAR 


Bom. 810 
——— 8 146. Sze Civil Procedure Code, 1908, 
s. 96 801 


—~—-— 8.146, scope of—Manager of joint Hindu 
family alive—Co-parcener, if can sue in his place, 
Section 146, Civil Procedure Code, is not intended 

to apply to a co-parcener while the manager or karta 

is alive so asto allow the co-parcener to sue, There 
is no devolution of interest such as s, 146 contem- 
plates. KaALLIANESHWAR BHAGWANDAS Y, SsEWARAM 


NANDARAM Sind 801 
~ S, 151, 
Sze Civil Procedure Code, 1508, s. 144 810 
Ses Pauper suit 717 
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——— 6, 151. 
Sze Provincial Small Cause Courts fAct, 1887, s. 25 
201 
See U, P.Encumbered Estates Act, 1934, s. 18 
1 


8 
~——— S. 151~—S, 151, when can be invoked to 
obtain restitution. 
Section 151 can only be invoked where restitution 
cannot be obtained in any other way. BHAWANI 


BAANKAR v, MAHMUD ALI All. 148 
——— 0.1,r. 8. Ser Civil Procedure Code, 1908, 

0. XXIL 113 
m O. Ir. 9, Ser Easement 164 





0.1, r.10, O. VI, r. 17—Living person in- 
stituting suit in name of dead person and verify- 
ing plaint in such person's name—Living person's 
name, if can be allowed to be substituted under 
0. I, r. 10—Plaintiff grossly negligent—Whether 
can be allowedto amend plaint under O. VI,7r.17, 
Wherea person institutes a suitin the name ofa 

dead person and verifies the plaint on behalf of such 

dead person, and is found to be guilty of gross neglect 
in misdescribing himself, hecannot be allowed 

to substitute a living person'sname in placa of a 

dead person under O. I, r. 10, Civil Procedure Code, 

Nor is it proper for the Court, in such cases, to ex- 

ercise its discretionary jurisdiction in his favour to 

amend the plaint under O, VI, r. 17, since he is 

guilty of gross neglect. NoorBsoy ALIBHOY HALAL v. 

SEoRETARY OF STATE Sind 784 

—-—— 0.1, r. 10, O. XXII, r. 10—Suit against per- 
son subsequently found to be already dead—Person 
in whom property vested, if can be joined as 
party under r, 10—0. XXII, r. 10, if applies, 

A suit was instituted against P, who was sub- 
sequently found already to be dead. The person in 

‘whom the property of P vested was madea party 

to the suit under O. I, r. 10, Civil Procedure Uode, 

There was no application under O., XXII : : 

_ Held, that as P was dead before the institution of 

the suit, O. XXII, had no application whatsoever, But 

it did not follow that the persons in whom the pro- 
party of P hud vested could not be joined as parties 
to the suit under O, I, r. 10., If the plaintiff being 
ignorant of the death of P joined him asa party 
to the suit, he was in no worse position than that in 
which be would have been had hefailed to join P if 
alive. Hecould at any time before the period of 

limitation for instituting the suit against P join P 

wif he was alive and could likewise join the persons 

who had succeeded to his estate if he was dead. 

Gorpuanpas VISAINDAS V. RIJaUBAI Sind 860 

—— — O. H, r. 2,8. 11—Suit for possession decreed 
and possession delivered—Subsequent suit for mesne 
profits—Defence of set-off in respect of improve- 
ments—Same defence pleaded in former surt but 
withdrawn—Defence, if barred—Limitation—Rule 
of limitation applicable in respect of defence— 
Limitation Act (LX of 1908), Sch, I, Arts. 120, 61 
—Improvements made found necessary and plaint- 
iff not having objected—Right to be reimbursed. 

The plaintiff brought a suit in 1927, for posses« 


“gion of certain shops and the suit was decreed in 


respect of a one-fourth share in certain shops and a, 
moiety share in others. The plaintiff obtained 
formal delivery of possession in pursuanca of this 
decree in November, 1930, and also realizod mesne 
profits awarded to him by the decree upto the date of 
delivery of possession. In 1933, he brought a suit for 
recovery of mesne profits from the date of delivery of 
possession to him in pursuance of the former decree 
upto the date of the present suit. In this suit the 
defendant pleaded that he had reconstructed some 
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of the shops and that plaintiff had agreed to pay 
him the amount spent. the previous suit of 1927, 
also the defendant had raised these pleas but with- 
drew them inthe end saying that he would bring 
a separate suit in respect of the amount due to him 
by the plaintiffs. On these pleas being raised 
again inthe present suit, the plaintiff pleaded that 
the pleas were barred by s. 11 ofthe Code of Civil 
Procedure and by O. Il,r. 2 of the Code. lt was 
also urged that defendant's claim was barred by 


time: 

Held, (1) that the defendant was not bringing a 
suit but was only claiming a set-off and his plea 
was not barred by O. II, r. 2, Civil Procedure Code; 

(2) that it could not be said with reason that it 
was incumbent on the defendant to raise the plea 
of set-off in the previous suit for possession brought 
by the plaintiff and there was no bar of res judicata, 

(3) that the period of limitation applicable to the 
defendant's claim for set-off was six and not three 
years, and Art. 61, Limitation Act, did not apply 
as in the present case the defendant's claim was not 
for money that the plaintiff should have paid to a 
third party, but for money spent by the defendant 
on behalf of and for the benefit of the plaintif. 

(4) that inasmuch as there was no allegation 
that the improvements in question were made with 
@ view to embarrass the plaintiff or at an in- 
ordinate expense, or that the improvements made by 
the defendant were unnecessary and there was no 
allegation, much less proof, that tke plaintiff 
ever objected to the said constructions while they 
were in progress, the plen that the defendant 
having made the constructions in question without 
the piaintifi-appellant’s consent was not entitled to 
te reimbursed for their cost, was without force, 
Rapuey SHIAM v, MUHAMMAD Nasir Kran Oudh 472 
~—-— O, Vi, r. 17. pre Givil Procedure Code, 

1901, O. I, r 10 784 
. Vii, r. 6—Limitation expiring during 

Ccurt holidays—Presentation of plaint on re-open- 

ing day—Plaint not mentioning ground of exemp- 

tion under s. 4, Limitation Act 1X of 1908)—Surt, 
whether barred, 

Where a plaint is presented on the re-opening 
date after Court holidays and the period of limita- 
tion has expired during the holidays, the fact that 
the ground of exemption under s. 4, Limitation act 
‘was not specifically mentioned in the plaint will not 
entail the dismissal of the suit inasmuch as the 
Court is bound to take judicial notice of the holi- 
days. Fira Guunam Hossain Gnoutam Sarwar v. 
GhULAM SARWAR Pesh. 384 
O. Vii, r. 11 (C), scope of. 

Order VII, r. 11 (c), contemplates cases in which 
court-fee on the plaint or memorandum of appeal is 
not paid. AMBA BANKAR V, NEOTI All, 676 
= O. VH, r. 12, $. 107—Appellate Court, if 

can reject properly stamped memo. of appeai on 

ground that pauper appellant has not paid court- 
jee on plaint. 

The Appellate Court cannot under s, 107, reject a 
memorandum of appeal properly stamped under 
O. Vi, r. 12, on the ground that court-fee on the 
plaint in the original suit was not paid by the pau- 
per. AMBA SHANKAR V. SEOTI All. 676 

O. IK, r. 8. Ses Civil Procedure Code, 1908, 

bch. IH, para. 3 866 
e= OQ. IX, r, 8—-Date fized to depositing adjourn- 

ment costs=-Party entitled to receive such costs 

atsenting on such date—Case, if should be dismissed 
or defauli—O.IX,r. 8,4f applicable to such case, 
t isnot necersary fora party to appear in Court 
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on a day fixed for depositing an adjournment cost - 


which tho Court had ordered the other party to 
deposit, as he can realise the costs from the Court 
subsequently ifthe party ordered to deposit -had 
deposited them that day, and if the case is dismiss- 
ed for default, it should be restored, O. IX, r. 8, Civil 
Procedure Code, not being applicable to such a 
cage, Bir BAL v. JIWAN BINGA Lah. 850 
—— -0.1X,r. 9. Sez Civil Procedure Code, 1908, 

8, 47 314 





O. IK, r. 9—Application for restoration of 
previous application under 0. IK, r. 9, dismissed 
for default— Maintainability. 

An application lies under O. IX, r. 9, Civil Pro- 
cedure Code, for the restoration of a previous appli- 
cation under that order and rule which has been dis- 
missed for default. RAMESHAR Durr BINGH v. HARIHAR 

Oudh 47 

———— O. IX, r. 9, O. XLII, r. 1100), 8. 141— 
Application to restore application for restoration 

dismissed Jor default—A ppealability. 

An order passed on an application to restore to 


hearing a previous application for restoration which - 


has been dismissed for default, is appealable under 
0. XLIII, r. 1 (©), by invoking the aid ofs. 141, 
Civil Procedure Code, RAMESHAR Durr SINGH v. 
HARISAR Oudh 47 
—O, XVII, r. 2—Applicability — Suit coming 
up for disposal on dute which is date of first 
hearing~O. XVIL, r. 2, if applies—First hearing 
and adjourned hearing Distinction, 





Order XVII, 1. 2, Civil Procedure Code, applies to - 


acase where the date on which the devree is passed is 


one to which the hearing of the suit had been ad- . 


journed and a party fails toappear. Ib does not apply 
to a case where the suit comes up for disposal on 
the date which is the date for the first hearing. There 


is a distinction between the first hearing and adjourned . 


hearing. Where the date is fixed for final hearing 
and is not an adjourned hearing, O.XV1UI, r. 2, is not 
applicable, TinakK BINGA v. PRADYUMNA SINGA 


All. 943 
-——— O. XX, r. 16—0. XX, r. 16, scope of— 
Principal and agent. 


Order XX, r. lb, doos not only apply to a suit for ` 
an aecount between principal and agent, but the 


words used in the 1ule are wide enough to apply to all 
cases where the Court, instead of itself settling the 


account, considers it necessary to stay its hand in | 


order to ascertain the amount of money due toor 
trom any party by having an account taken before a 
Commissioner, Firm BSAWANI RAHAT BALIG Kam v. 
Unsay Mau All. 983 
O. XX, r. 16—Suit by principal against agent 
for rendition of accounts—Sum of money Jound 
due to agent—Decree, when can be passed in agent's 
favour. 





ina suit by a principal against an agent for ` 


rendition of accounts, if it 15 found on accounts being, 
takon that a sum is due to the agent,a decree can be 
passed infavourof the agent on payment of the re- 


quisite court-fee within the time allowed, as O, XX, - 


T. 16, Civil Procedure Uode, contemplates the possibili~ 
ty of a sum of money being due to the aefendant. 
Firm BHAWANI Sacal-Satia Ram v. Oni AWU MAL 
All. 983 
O. KAI, r. 4 (1) (a), See Jurisdiction 702 
U. AKI, r. 54—bLismwsal of appiication-— 
Atluchnent ordered to continue Application, if 
can be sard to be pending, 
Under O. XXI, r. 57, Civil Procedure Code, & 
Court has power to dismiss the application and- 
continue the attachment, Merely because after djer 
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missing the application, the Court orders attach- 
‘ment to continue, the application cannot be said to 
be pending. Gutascaanp BHEOLAL Firm v. DONGAR- 
MAL HARAKCHAND F'IRM “Nag. 475 
—O. XX! r. 58. Sse Civil Procedure Oode, 

1908, O. XXXVII, r. 8 364 
—§—O.XXIl, r. 58 — Power of Court under— 

zimp delay—Effect of. 

Under O. XXI, 7. 58, the Court is given jurisdic- 
tion to decline to make an investigation if -it con- 
siders the objection was designedly or unnecessarily 
delayed, Therefore, simple delay is not enough. If 
the intention is to reject an objection on this 
ground it must be conveyed to the objector in clear 
“and unmistakable terms before his rights of suit 





under the ordinary limitation can be curtailed. 
ORETANLAL V, LALIT Nag. 601 
——0, XXI, r. 62. Ser ‘Mortgage 9 





95 

——— 0O, XXI, r. 63—Limitation Act (IX of 1903), 

Sch. I, Art, 11 — Applicability — Order must be 

under r, 63 and in clear terms—Order ambiguous 

—C onstruction of, in favour of plaintiff. 

Any order under O , r. 63, Civil Procedure 
Code, attracts the limited period of limitation men- 
tioned in Art. 11 of the Limitation Act, whether it 
is passed under any of the preceding rules or not but 
that pre-supposes an order under that Rule. 

The ordinary rule of law is that a party who is 
aggrieved by the attachment and sale of his pro- 
perty haga longer period of limitation within which 
to sue than that prescribed under Art. 11, Limita- 
tion Act. Article 11 ig an exception to the general 

‘law and curtails the plaintiff's rights very consider- 

ably. Consequently, if an order under O. XXI, r. 63, 

is intended to operate to the prejudice of any person, 

it should be couched in clear and unambiguous 

terms, so that there can be no misapprehension as 

to exactly what is meant. When an order is made 

in an ambiguous way, it should be construed in 
| favour of the party against whom it is made. 

The order in question was “the application is sum- 
marily rejected as the execution has already been 
transferred tothe Collector, Applicant's cost Re. 1. 

_ Non-applicant’s costs nil :” 

Held, that the order was ambiguous, and that. 
therefore, it should be construed in favour of the 
plgintiffs as one in which the Court rejects, not 
dismisses, the application, because it considered it 
had no jurisdiction to entertain it; 

Held, further, that the Court had jurisdiction to 
award costs at that stage even though it decided 
that the application could not be entertained by it 
and from this fact it did not follow that the appli- 
cation had been entertained, OHETANLAL v. LALJI 

Nag. 601 

— 0O. XXI, r. 72—Hxecuting Court, if can 
impose conditions while granting permission to 
decree-holder to bid at sale—Conditions not fulfilled 

—Execution, if should be dismissed — Proper 

procedure. 

An executing Court can impose a condition to the 
permission given to the decree-holder to bid at a sale 
held under the Code of Oivil Procedure, because the 
power to impose a condition fdllows from the power to 
refuse permission. 

The Executing Court can refuse to accept the bid 
when the condition attached to the permission to bid is 
not fulfilled but it cannot for that reason dismiss exe- 
cution and altogether stop the execution from proceed- 
ing further. hen the bid is not accepted, the execut- 
ing Court can either put up the property then and 
there again for sale or can ask the decres-holder 
to take steps forthe issue of a fresh sale proclama- 
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tion. Synuer Co-operative Town BANK, LIMITED V. 
Ras1k CHANDRA Osowpaury Cal. 258 
O. XXI, r. 89, as amended by Lahore 

High Court—Scope of—Property under attachment 

—Mortgage of ~Sale of property—Mortgagee, if can, 

under r. 89, save tt. 

A person who has obtained a mortgage of the 
property after attachment, can come forward 
according to r, 89, of O. XXI, Civil Proce- 
dure Code, as amended by the Lahore High Court 
and by making the necessary payments under. 
O. XXI, r. 89, save the property and prevent its sale 
from taking place, Jauna Das v. JALAL-UD-DIN 

Lah, 819 
0 XXI, r.89, as amended by Nagpur 

High Court— Rule, whether contemplates cases 

of devolution—Applicants on whom rights of 

judgment-debtor devolved by sale, if can apply to 
set aside sale. 

The addition of the words “or at the time of the 
partition” by the Nagpur High Court tor. 89, O. KAT, 
Civil Procedure Code, can only refer to an interest 
acquired after the sale, for cases of interest thea 
existing have already been provided for. ‘A person 
who is thus recognizedfor at least the purposes 
mentioned there, cannot be ignored for other pur- 
poses, especially when, he has purchased the entire 
interest of the judgment-debtors in the property, 
and so has stepped sone into their shoes. 

The house of the judgment-debtors was auction- 
ed, and purchased by the decree-holders. Three 
days later, the judgment-debtors applied under 
O. XXI, r, 90 of the Code of Civil Procedure, to set 
aside the decree on the ground of fraud. The follow- 
ing day they sold the property privately to the ap- 
plicants. Thereupon. the applicants made the 
usual deposit under the local amendment to O. AKI, 
r. £9, and applied to have the sale set aside: 

Held, that the right of the judgment-debtors to 
continue the application under O. XXI, r. 90, devolved 
upon the applicants, It certainly didnot abate by rea- 
son ofthesale. The judgment-debtors lost all interest 
in the property by reason of their sale, and the local 
amendment to r, 89 expressly recognizes this devoly- 
tion, and therefore, recognizes the extinction of the 
judgment-debtors’ rights, Therefore although the 
applicants did not actually make the application 
under r. 90, they must be regarded as the persons who 
applied within the meaning of T. 89 (2), because they 
were the only ones entitled to act in the matter. 
JUHARMAL v. Errem Rampas-BaLtpzo Das Nag. 1003 
O. XXI, r. 90 (1) as amended by Patna 

High Court Scope of—Conditions under—New 

rules, if apply in case of application already 

admitted—Deposit with application, if necessary, 
when application was made before amendment. 

The proviso to O. XXI, r, 90, cl. (D), Civil Procedure 
Code, as amended in Patna is that ‘no application to 
set aside a sale shall be admitted’ unless certain con- 
ditions are fulfilled. That appliesto every occasion 
on which admission of an application is sought after 
the date of coming into force of the rule, It cannot 
apply to applications which have been already ad- 
mitted before the rule came into force. In other 
words, the rule forbide a Court to admit an applica- 
tion but cannot have the effect of setting aside the 
previous admission of an application. The rule 
orders the applicant to deposit ‘with his applica- 
tion’ a certain amount. AAK f 

When a person makes the application in 1935, it 
is physically impossible for him after March 1, 1936, 
to deposit any amount with his application, The 
law -is never deemed tocrder the impossible where 
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such a construction can be avoided. Therefore, he 
is not bound to fulfil the conditions in proviso (1) 
to r. 90, cl. (1), and the Court has no jurisdiction to 
insist on his doing so. Mogan Jax Kuan v. MRADI 
Breum Pat. 627 
O. XXI, r. 93—Judgment-debtor having no 
saleable interest in property— Auction-purchaser, 
if can maintain suit for refund of purchase money. 
An auction-purchaser cannot maintain a separate 
‘suit for refund ofthe purchase money on the ground 
‘that the judgment-debtor had no saleable interest 
at all. Where there is fraud, or misrepresentation, 
other than fraud, or irregularity in publishing or 
conducting the sale, there might be some remedy 
"by way of damages against the person responsible. 
The law cannot be altered because ofa case of 
hardship: and once the sale is confirmed it must be 
presumed conclusively that there isno defect in the 
. gale either under r. 90 or under r.91; and so there 
- exists no basis for a suiton the ground of want of 
‘ saleable interest of the Judgment-debtor. If there is 
- no warranty of title there is no cause of action in 
-favour of the auction purchaser, and no question of 
‘equity and justice arises, SanaipAs V. UHAHADU 
` : Nag. 970 
~——— O, XXI, rr. 100 (1), 101— Mandatory 
provisions of— Applicant's declaratory suit dis- 
missed —Whether ground for dismissing application 
under r. 100 (1). 
When the conditions requisite under O, XXI, 
r. 100 (1), Civil Procedure Code, are fulfilled, it is 
the Court's duty to investigate the matter. Where 
the applicant is a person other than the judgment- 
debtor and is dispossessed of immovable property by 
the purchaser ond an application is made com- 
- plaining of such dispossession, sub-rule (2) ofr. 100 
the provisions of which are mandatory applies. 
The fact, that the declaratory suit brought by the 
applicant hed been dismissed, is not a bar to the 
maintainability of his application under O. XXI, 
r. 100 of the (ode of Civil Procedure and the Oourt 
cannot shirk its duty under rr. 100 and 101 on 
account ofany extraneous matter, BAL KISHEN v. 
Mosamurp Hariz Oudh 919 
—O. KAI, rr. 100, 101—Investigation under 
r. 101, nature of. 
An investigation under rr. 100 and 101 is restrict- 
“ed to the question of possession only and even 
though the applicant may not have good title to the 
property, if he can show that he was not in posses- 
sion on behalf of the judgment-debtor but on his 
own account, he must, under r. 101, be put in pos- 
session of the property. BAL Kisgen v. MOHAMMAD 
. Hariz : ‘ Oudh 919 
O. XXI, rr. 100, 103—Application under 
r. 100, by managing member of joint family for 
possession of house, dismissed—No suit toestablish 
right of family brought within time—Suit for 
ea by individual member, whether barred. 
here an application under O. XXI, r. 100, C. P. O. 
by a managing member of a joint Hindu family, on 
behalf of the famıly is dismissed and no suit is 
brought within limitation to establish the right of 
the joint family to the possession of the property, 
in the circumstances, the order dismissing the 
application becomes, under r, 103, conclusive. The 
result of this is that the joint family loses the right 





to possession of the house, When the right of the . - 


- family as a whole to recover possession of the house 
has become barred by reason of the provisions of 
O. XXI, r. 103, the right of every individual member 


- constituting. the joint family for possession of such . 


<- bare-as he might be entitled to on partition must 
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be equally barred, The argument that the cause 
of action for a suit for partition is different from 
the cause of action for a suit for possessicn has 
no bearing on the question. Nisav UHAND v KHUSHAL 


CHAND Oudh 925 
———0O, XXI, 7.101. See Civil Procedure Code, 
1908, O XXI, r. 100 919 
—~-—--0. XXI, r. 103. Ser Civil Procedure Code, 
1908, O. XXT, r. 100 925 





O. XXII, O. I, r. B—Suit under O.I, 1. 8 
for declaration —Death of some parties during 
pendency of appeal— Appeal, if abates—O. XXII, 
if applies, 

The provisions of O. XXII, Civil Procedura Oode, 
which relate to the death of plaintiff or defendant, 
cannot be applied toa case instituted or defended 
by afew persons on behalf of numerous persons not 
on record under O. I, r.8 In ordinary cases the 
Parties act independent of any permission of any 
authority. But in a case instituted by a certain num- 
ber of persons under O. I, r. 4, or in a case instituted 
under s, 92, the authority of those who conduct or 
defend a suit is derived from the order of the Court or 
from the Advocate-General. If the Court has permitted 
a certain number of persons to institute or defend a 
suit on behalf of others, and when some of them for 
some reason or other either by death or otherwise 
become incapable to conduct the suit, itis for the 
Court to order whether or not the remaining persons 
should be allowed to conduct the case, or. whether 
more persons should be added as parties for this 
If others are brought onthe record, it is 
addition of parties and notsubstitation on devolu- 
tion of interest. In such a case where some of. the 
respondents die during pendency of appeal from the 
decision, no question of abatement arises and the 
Court can permit the appellant to proceed with the 
appeal against the remaining respondents, JAGDAM 
Ram v. ASARFI Ram . Pat. 113 
——O. XXI, r. 3—Preliminary decree for 

ascertainment of mesne profits — Death of some 

plaintiffs after decree—Non-substitution of legal 
representatives in time—Suit, if abates. 

Where after a preliminary decree is passed for 
ascertainment of mesne profits, some of the plaintiffs 
die, the suit does not abate on account of non-sub- 
stitution of their legal representatives within the 
time allowed by law. PRIYABALA Dasst v. SARAIUBALA 
OxouDHURANI Cal. 289 
~——— O. XXII, rr. 3,4—Death of plaintiff after 

preliminary decree but before final decree—His 

representatives applying to be brought on record 
tis months after death~Rr, 3 and 4, whether 
apply. 

“Action” means “right of action” which is deter- 
mined at the time of the passing of the preliminary 
decree in a mortgage suit, and the final decree is 
only by way of working out in detail the principles 
laid down and determined in the preliminary decree. 
Consequently rr. 3 and 4 of O. XXII, Civil Pro- 
cedure Code, do not apply to cases of death of parties 
after the passing of a preliminary decree in a mortgage 
suit and before final decree and his representatives 
can after three months of the plaintiff's death apply 
to be brought on record, Harr Caanp v. DINA Natu 

Lah. 868 

-O. XXII, r. 9—Suit by benamidar for real 

owner for recovery of possession—His death during 

pendency — Legal representative not brought on 
record~-Abatement— Fresh suit on same cause of 
action by real owner, if barred.i 

Under O. XXII, r. 9, Oivil Procedure Code an 

abatement of a suitfor possession by a benamidar 
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for the real owner, on account of his death during its 
pendency and failure to bring on record his legal 
representatives bars the fresh suit on the same cause 
of action by the real owner. CHIDAMBARAM OBETTIAR 
~p. SWAMINATHAN Mad. 937 
O. XXII, r. 10. See Oivil Procedure Code, 

1908, O. I, r. 10 860 
aman o XXX—0. XXX, if applies to a joint Hindu 

family—‘Partner’ in the Order, meaning of. 

Order XXX, Civil Procedure Oode, does not apply to 

. 8 joint Hindu family and the word ‘partner’ in O. XXX, 
Civil Procedure Code, applies to persons who are 
partners by contract and not by virtue of their per- 
sonal law, andthe word “firm” means a business 
carried on by persons whohave contracted todo so 
and does not includea Hindu joint family business. 
RAMOBANDRA RAMKISAN MARWADI v. NABAYANDAS 
BUNDERLAL RATHIMARWADI Nag. 342 

O. KAKI, rr. 11,15—Plaint describing A as 

minor represented by guardian—Appeal—Both 
shown as respondents without showing one as 
guardian— Death of guardian during appeal—No 
substitution —Held, decree was a nullity and not 

binding on A. 

Ina plaint, A was described asa “minor” defendant 
and was represented by his guardian. On appeal, 
both were impleaded as respondents but A was not 
shown. gs minor, nor the other defendant as guardian. 
During the pendency of the appeal, the guardian 
died and no steps were taken for substitution and a 

. decree was passed against A aiter the case was argued 
by the deceased respondent's Counsel: 

Geld, that it was merely a case of misdescription of 

- one of the parties and A was effectively represented 
at the time of institution of the appeal and up to the 
date of guardian's death, andon his death a new 
guardian should have been appointed. The decree 
passed in the appeal was a nullity and not binding 
on A. WasanpaA Ram v. Ram CHAND Lah. 292 

O. XXXII, r, 11. Seg Civil Procedure Code, 

1908, s. 2 (2) 676 

O. XXXI, r. 12—Appellate Court, if can 

itself enforce right of Government for costs. 

It is not the function of a Court of Appeal to 
give effect to the right of the Government conferred 
by O. XXXII, r. 12, Civil Procedure Code. It must 

“on admission of the appeal, dispose of it in the 

‘manner laid down by O. XLI, Civil Procedure 

Code. Order XXXIII, r. 13, makes it clear that the 

Government should proceed in the trial Court for 

- recovery of the court-fee to which its right has been 

declared by r. 12. Any order which that Court 
may pass has been declared to be an order within 

. the meaning of s. 47, Civil Procedure Code, and is 

appealable as a decree. The Appellate Court cannot 
enforce the right of the Government in the matter 
of court-fee either by issuing a process or by direct- 
ing the appellant to pay the court-fee on pain of 
his appeal being dismissed. AMBA S.'ANKAR v. SEOTI 

All, 676 

--—— 0, XXXIV, r. 1—Suit for redemption— 
Necessary party not joined— Relief, if can be given 
by safeguarding interest of parties not joined. 

- J£ a person interested in the equity of redemption 

is known he ought to be made a party in order to 
`- safeguard his rights. But if he isnot known or it 

‘was not possible to have made him a party, due pro- 

inte dae A made in the decree for safeguarding 
his rights, Where he is deliberately omitted, still relief 
can be given to the parties before Court. PERIAKARUPPA 

PILLAI v. SATYANARAYANA MOORTHI Mad. 899 

O. XXXIV, r. 6. Sse Limitation Act, 1908, 
Beh, I, Art, 181 673 
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———.0. XXXVIII, r. 8, O. XXI, r. 58—Atiach- 
ment before judgment— Claim, if should be pre- 
ferred before judgment—Objection in execution 
—~Whether can be entertained. 

There is nothing in O. XXXVIII, r. 8, Civil Pro- 
cedure Code, to show that the claim mustbe made 
before the decree is passed. Once the right to prefer 
a claim is recognized it will evidently be an undue 
cartailment of that right to hold that it will not be 
entertained unless it is preferred before the decree 
is passed, The claimant may prefer to wait until 


. the decree is passed, for the suit may be dismissed 


and the attachment will then cease ipso facto, Thus 
the effect of this rale is that the claim will have to 
be investigated whether it is preferred before or 
after the decree, It is notnecessary for any person 
who has a claim to property attached before judg- 
ment to prefer a claim at that stage though he may 
do so if he wishes under the provisions of 
O. XXXVIII, r. 8. His failure to do so, however, 
does not necessarily amount to any negligence which 
would justify his subsequent claim being dismissed 
under the proviso toO. XXI, r. 58 (1). The objec- 
tion can be entertained by the Court even if pre- 
ferred in execution] proceedings. Bent Manto v. 
Cuatoraun Sao Pat, 364 
©. XXXIX, r. 2, Ser Civil Procedure Code, 
1908, O. XLI, r. 5 32 
O. XL, r. 1. Sex Civil Procedure Code, 1908, 
s. 92 577 
O. XL, r. 1—Appointment of Receiver— Power 
to appoint Receiver in decluratory suits—Power 
of trial Court to appoint Receiver when appeal is 
pending. 

If there is property in dispute between the parties 
and the Court thinks it expedient that the properly 
should be protected for the benefit of the party 
ultimately entitled to it pending the suit, the Court 
can properly appoint a Receiver of it even in a 
suit which prays for no other relief than a declara- 
tion of some particular right or title. : 

The Court's power to appoint a Receiver is, 
however, limited to the case where the proceedings 
are still pending before it, and the Court of first 
instance cannot, after'the passing of a decree and 
the filing of au appeal therefrom, appoint a Receiver 
where no further proceedings are pending before it. 
OBIDAMBARAM CHETTIAR V PETHAPERUMAL “ OnETTIAR 

Mad 80 
O.XLI,r.2 (as amended by Peshawar 

Judicial Commlsstoner’s Court) — Appeal, 

filing of—Limitation~ Appeal filed within time 

but without copy of judgment of trial Court— 

Appeal returned and again filed with copy, but 

beyond limitation—Appeal held barred. 

Where an appeal was filed within limitation with- 
outa copy of the judgment of the trial Court having 
been enclosed as required by the amended r. 2 of 
O. XLI (amended by Judicial Commissioner's 
Court) and the appeal was returned with the direction 
that Lhe copy of the judgment should be produced, 
and itwas presented again with the copy’ of the 
judgment of the trial Court, when the period for 
filing the appeal had expired: 

Held, that the appeal was barred by time, AnDUL 
Qayom v. Firm MoaamMap SABED Mogammap AMIN 

Pesh. 878 
~O. XLI, r. 5. Sez U. P. Encumbered Estates 
Act, 1934, s. 18 180 
O. XLI, r. 5, O. XXXIX. r. 2—Interim 
injunction—Appeal—Power of Appellate Court to 
order stay—‘Stay of proceedings’, meaning of. 
Under O, XLI, r.5(1), Civil Procedure Gode, an 
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Appellate Court has power toorder stay of proceed- 
‘ings when an appealis filed from an interim in- 
junction, The expression ‘stay of proceedings’ does 
not mean stay of proceedings in the Court itself 
but entitles the Appellate Court to interfere with 
‘the operation of the injunction which had been 
already issued. When the Appellate Court means 
by the order that there should be astay of proceed- 
ings under the interim injunction, the order is one 
which it bas power to make and there is no ground 
for revision. Ram NARAIN v, Improvement TRUST, 
Oawnrore All. 32 
——-—-O. XLI, .10—Appeal —Security for costs 
— Granting of security — Guiding principles— 

Effect of delay. 

The object of the rule enabling the Court to 
require the appellant to furnish security for costs 
is to secure the respondent from the risk of having 
to incur further e%sts which he might never recover 

‘from the appellants and this being the object, an 
application which is made under this rule must be 
made promptly. . 

Even though the risk to the respondents is to 
be borne in mind in this matter, it is not conclusive 
in the sense that wherever there is risk to the 
respondent security must be taken. If the risk is 
very great it may by itself be sufficient to justify 
an order requiring the appellants to furnish security, 
bat where the risk is not great and the amount 
involved is not really very large other considera- 
tions muat be given their due weight. One must 
be careful to see that a poor appellant is not 
deprived in effect of his right of appeal. AMBALA- 
TAILAKATA Kutroosa v. MUNDAYATAN Korata VETTIL 
KUNBAMAMA AMMA Mad. 924 
——-—-0. XLI, r. 11--Dismissal of appeal under— 

Judgment, contents of. 

In dismissing an appeal under O. XLI, r.t, 
Civil Procedure Code, it is obligatory that the Court 
should record a proper judgment complying with 
the requirements of law. A simple remark that 
there is ample material to support the order passed 
by the trial Court, without any indication as to 
‘whether it considered the groundsofappeal and its 
view thereon, is not enough. MOHAMMAD ARIF ». 
MOHAMMAD ISHAG $ Lah. 688 

O. XLI, r. 22 (5)—Leave to appealin forma 
pauperis refused—Other party appealing -—Per- 
mission to file cross-objection in forma pauperis on 
other grounds, whether can be granted. 

Leave can be granted to file a cross-objection, on 
grounds which are not entirely the same as those 
which itis necessary to put forward in seeking leave 
to appeal in forma pauperis which is refused. It is 
true that the provisions of O. XLI, r. 22 (5), Civil 
Procedure Code, say that the provisions relating to 

` pauper appeals shall, so far as they can be made ap- 

plicable, apply to an objection under this rule, but 
when an appeal has already been lodged it is 
Court's duty to look carefully atthe circumstances 
and see the judgment having been impugned by one 
party, whether the other party would not also be in a 
position to attack if from another angle. BECRETARY 

oF State v. J. C. MAURICE Rang. 407 

O. XLI, r. 27— Lower Appellate Court 
calling witness not called by parties—Good reasons 
given~~Interference by High Court with discretion, 
propriety of. 

Where on its own motion the lower Appellate 
Court called a witness not called by the parties, 
in order to elucidate a point involved in the appeal 

` and gave good grounds for taking this step: - 

Held, that it was not open to the High Court in 
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Civil Procedure Code— contd, 3 
second appeal to decide whether the discretion had 
not been rightly exercised and that there was notliing 
illegal in the exercise of the discretion. Rostan LAL 
v. CHARAN Das Lah. 466 
O. XLI, rr. 30, 31 — Appellant's Pleader 

unable to argue, appeal—Court, if can dismiss 

appeal for want of prosecution—Duty of Court to 

proceed under rr. 30 and 31. 

A Court is not entitled to dismiss an appeal for 
“want of prosecution” only because the appellant, if, 
he appears personally, or his Pleader, who represents 
him, is, for any reason, unable to argue the appeal. 
The Court should proceed in the manner laid down 
by O. XLI, rr. 30 and 31, Civil Procedure Gode, and 
is bound to pronounce judgment in open Court, the 
judgment to contain points for determination, its 
decision thereon and the reasons for that decision. 

Where a party is bound to do something and has 
failed to do it, the Court may dismiss the appeal 
for want of prosecution. Where, however, the appel- 





lant doesnot availhimself of a right or privilege | 


conferred by law, for example the right to argue, 
he cannot be considered to have failed to do some- 
thing which he was bound to do so as to justify the 
Court in dismissing the appeal for want of prosecu- 
tion. The law givesan absolute right to the appel- 
lant to be heard. This right he may or may not avail 
himself of. It cannot be converted into a duty, 89 as 


to make his failure to argue “want of prosecution.” 
MOHAMMADI HUSAIN v, OHANDRO All.1001 
O. XLI, r. 33—Held, that the Appellate 


a could change and vary the decree of the trial 
ourt. ` 

Plaintiff filed a snit for arrears of annuity allowance 
and prayed for a charge decree for arrears. The 
trial Couit decreed the suit but did not create a 
charge. On appeal the defendant was exonerated 
from personal liability but the charge on property 
was given : 

Held, that it was competent for the Appellate Court 
under O. XLI, r. 33, Civil Procedure Code, to vary 
the decree and the order passed by the lower Court 
even though no objection was taken to that part-of 
the decree inths trial Court. RADHIKA Mosan 
Monsur y. SUDHIR OHANDRA SANYAL Cal. 646 
OO, XLII, r. 1 (c). Ses Civil Procedure Oode, 

1908, O. IX, r. 9 47 

O. XLI, r. 1 (m). See Civil Procedure 

Code, 1908, s. 115 328 
————Sch. ll, para, 3—Reference—Duty of Court 

~~Arbitration superseded— Procedure, ‘ 

Where amatter is referred to arbitration, the 
Court has only to proceed according to the provisions 
of Sch. II, Civil Procedure Code or, in the alternative, 
to supersede the arbitration and then call the parties 
and act under the sections and rules embodied in the 
Civil Procedure Code, Matara Das v. Kansar Ram 

Pesh. 866 

——— -para, 3, O. IX, r. 8 —Arbitrators 
disagreeing—Parties agreeing to abide by decision 
of umpire — Court fixing day for umpire's report 

—Plaintiff absent on that dey—Suit, if can-be 

dismissed for default. 

Where upon a difference between the arbitrators, 
the parties agree to abide by the decision ofan 
wm pire for whose report a day is fixed bythe Court 
but the plaintiff remaining absent on that day and 
the suitcannot be dismissed for default under 
O. IX, r. 8, ona day when the umpire is expected to 
file his report. Marsara Dass v, Kansat Ram 

Pesh, 866 
en enn HALAS. 20, 2t—Application to file 
award without intervention of Court—Valid 
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‘portion separable from invalid portion—Valid 

rtion, if can be filed. 

‘When an application is made to file an award with- 
out intervention of Court, if portions of an award 
are separable, it is permissible to separate the in- 
valid portion of the award from the valid portion 
which the Oourt can direct to be filed and there is 
nothing in paras, 20 and 21, Sch. II, Civil Proce- 
dure Code, which militates against this procedure, 
Rarran KAUR v. Sospa Ram Lah, 213 
Companies Act (VII of 1913), s 162—Charges of 

mismanagement — Auditor's report mentioning 

defalcation—Winding up by Court is more proper. 

“Where jit appears from the auditor's .report 
that there had been defaleation of certain funds 
and that attempts were made to cover up the 
defalcation by various devices and charges of dis- 
honesty and mismanagement are levelled against 
ohe another by the different parties, the case is 
one in which the conduct of some officers ef the 
cémpany ‘would require investigation and as this 
can only be obtained in winding-up by the Court, 
considerations of justice and equity are more in 
favour of a compulsory winding-up than voluntary 
liguidation. In the matter of Murray & Oo., Ltd. 

Oudh 185 
$.168—Person holding power-of-attorney 

Srom executor of deceased  share-holders—Such 

persons name entered in Share Ledger—Com- 
~petency to apply for winding up as contributory. 

“A person holding a power-of-attorney frem executor 
appointed under the will of a deceased share-holder 
who has obtained letters of administration to the 
estate of the deceased and has since been elected Direc- 
tor, represents the legal estate inthe shares forming 
part of the assets of the deceased and as such must 
be regarded as a contributory in winding-up, and 
he can file an application for winding up of the 
company. A nole made in the Share Ledger in the 
name of the deceased to the effect that the applicant 
was the administrator under letters of administra- 
tion, constitutes sufficient compliance with the 
condition about the share being registered in his 
name, In the matter of Murray & Co, Lip. 

Oudh 185 
--8.185—Discretion of Court—Claim contested 
—Court, if prevented from passing order under 





`s. 185, 

‘Though s. 185 of the Companies Act does not 
contemplate an elaborate enquiry, the discretion must 
be left tothe Oourtto decide whetherany particular 
claim can or cannot be conveniently dealt with under 
that section. The fact that the claim is contested 
will not prevent the Court from passing an order 
under that section. P.S. VENKATARAMA AYYAR v. K. P, 
Sarvotaama Rao Mad. 555 
8.185—Managing Agent creasing to be so 

before commencement of tiquidation—Action under 

s. 185, if barred—Tests. 

' The mere fact that the managing agent of a 
company had ceased to bean agent before the com- 
mencement of the liquidation proceedings will not 





exclude action being taken against “him under s, 185.- 


The test is whether the moneys in question claimed 
came into his hands in his character as agent or 
not. P. 5. VENKATARAMA Ayyar v, K. P, SARVOTHAMA 
Río" Mad. 555 
>— 8, 185— Order under s. 185 against managing 
agent—Whether can beallowed toretain amounts 
due to him—Contract Act, 1872, s. 217. 
. la, making an order against a managing agent 
under s.. 185 it is only fair that the managing 
gent should be allowed to retain such amounts as 
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he is entitled to retain under the terms ofs. 217 of 
the Contract Act, or the terms of the managing 
agency agreement, or the Articles of Association and. 
the balance alone out of the amounts claimed by the 
Liquidator should be directed to be paid by the 
agent asthe amount prima facie payable by the 
agent. It will not be proper to drive the managing 
agent to a separate suit in respect of the claims 
that he may have against the company. P, S. 
VENKATARAMA AYYAR v, K, P. SARVOTHAMA Rao h 
555 


Mad. 
————-8. 227, Sge Companies Act, 1913, s 235 


509 
aman 8, 235, Sree Companies Act, 1913, s. 281 
786 
————-$. 235—Application of assets for objects 
other than specified—Whether breach of trust. 

Companies’ assets are entrusted to the directors 
for application to certain defined objects and they 
are responsible as for a breach of trust, if they 
apply them to other objects. Peninsunarn LACOMOTIVE 
Co., Lro. v. H. LANGHAM REED Pat. 786 
~S, 235— Liability under s. 235, nature of 

—Application by liquidator for damages for 

breach of trust of directors—Limitation applicable. 

—Limitation Act (IX of 1908), Sch. I, Arts, 120, 

115, 116. 

The directors are in a limited manner .trustecs. 
Their liabilities are liabilities which depend upon 
their position as directors. Their position as directors 
is governed by the Articles of Association and general- 
ly by the written constitution of the Company. The 
articles are a part only of the contract. The liability. 
is not a liability arising independent of contract. The 
liability under s. 235, thus arises out of a contract 
which is partly in writing and partly not so, Con- 
sequently, where the liquidator applies under s. 235 
for damages for misfeasance or for breach of con- 
tract by directors, the applicition is governed not 
by Art, 115 or Art. 116, Limitation Act, which deal 
with contracts exclusively in writing or not in 
writing, but by Art. 120. PENINSULAR Lacomotive 
Co., Lip. v. H. Lancuam REED Pat. 786 
ss. 235, 227 — Misfeasance — Company 

registered and having registered ofice within 

jurisdiction of High Court- Directors except one 
residing in England ~ One director residing in 

British India but outside jurisdiction of High 

Court—Held, enquiry can be made only with respect 

to such director. 

An application under s. 235, Companies Act, 
was made relating to payments made by some of the 
directors of a company made more than a month 
after petition for winding up was presented. The 
company was registered in the Province and had its 
registered office within the jurisdiction of 
the High Court. Some of the directors were residing 
in England and one of them was in another Pro- 
vince in India during the pendency of the applica« 
tion: - 

_ Held, thatthe Court had no jurisdiction over the 
directors 1esiding in England but had jurisdiction 
over persons resident in British India regarding 
matters connected with assets of the company and a 
company over which the Court had admittedly jurisdic« 
tion. Consequently an enquiry could be directed to 
be made in respect of this director only. BISHADENDU 
Gurta v. H. Lane JAM Resp Pat. 509 
- $8, 281, 235—Winding up- Misfeasance— 

Directors making payment during winding up 

proceedings, on contracts entered into by them— 
. Payment, whether void—Relief under s, 28), 
‘whether can be granted, : 4 
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If the directors during the winding up proceedings 
make a payment, on a contract into which they 
have entered, they do so at their peril, and, 
excepting those cases in which it would be held 
that the payment was necessary for the winding 
up or for the carrying on of the business of the 
Qompany pending the hearing of the winding up 
petition, the directors must be aware that there is 
always a risk of such payments being void. It is 
impossible to excuse the directors on account of 
lack of knowlédge. They, above all, must have 
known what were necessary payments, and they also 
must be assumed to have known that having enter- 
ed into a contract which had not been completed 
before the winding up, the persons with whom they 
were contracting were entitled only to prove in the 
winding up for damages. In the sense, therefore, 
that the directors were aware that they were mak- 
ing an unauthorized payment, they were disposing 
of the property of the Company wrongfully and, 
therefore, guilty of a breach of trust. Absence of 
dishonesty or. fraud is immaterial and they are not 
entitled to relief under s. 28), Companies Act. 
Peninsutag Locomotive Oo., Lrp. v, H. LANGGAM 
REED Pat. 786 
Company—Directors —How far trustees—Liability 

for breach of trust. 

Although the position of directors of a company 
differs from that of trustees in some respects, yet 
to the extent of their being entrusted with the 
monies of the Company, they are trustees: and they 
are jointly and severally liable for breach of trust. 
Peninsotar Locomorive COo., Lrp. v. H. LANGHAM 
REED Pat. 786 

Liquidation—Director advancing money on 
security to company about to go into liquidation 

--Prior unsecured creditor—Status of—Director, 

if can'claim priority—Claim of director, if can 

be enforced against innocent purchaser for value, 

A contract by which the director of a company 
lends money to the company and becomes its creditor 
is inthe nature of a contract between the trustee 
and his cestui que trust ; the trustee by discharging 
a small portion of the cestui que trust's indebted- 
mess puts himself in the position of a secured cre- 
ditor as against the unsecured creditor, and, there- 
fore, preventsthe company from paying off its cre- 
ditors equitably. It is not right that the director of 
an insolvent company about to go into liquidation 
should be allowed the privileged position of a secur- 
ed creditor by merely discharging a small portion 
of the company’s indebtedness, As against an in- 
nocent purchaser for value of property sold in execu- 
tion ofa debt due to an unsecured creditor, the 
plaintiff director should not be allowed to enforce his 
security. THAKUR Das v, Ram Guam SINGA P 


27 
Constitutional Law. Sse Oriminal Law 56 
Contract—Contract of guarantee—Essentials of— 

Whether con be inferred from conduct—Contract 

Act (IX of 1872), Chap. VIII. 

A contract of indemnity or a contract of guarantee 
may be created either by parol or by a written 
instrument. A contract of guarantee need not neces- 
sarily be in writing; it may be express by words 
of mouth or it may be tacit or implied and may 
be inferred from the course of conduct of the parties 
concerned, 

A member of a certain firm wrote a letter to 
another firm that one V is coming to purchase piece- 
goods and to “buy him the piece-goods carefully 


Pat.1 
Compensation. Ses Limitation Act, 1908, s. 19 
9 


and profitably. If he purchases two or three thousand 
Rupees worth of goods in excess, then buy him the 
same by all means. He js our own man. Do not 
be anxious in any way. Debit the amount to their 
account”: 

Held, that the letter showed that the writer re- 
presented to the addressee firm that his firm would 
be liable to them to the extent of certain amount 
for purchase made by V. But if the writer be not 
proved to have authority to send the letter making 
his firm liable, he alone would be liable to pay the 
amount not paid by V. NANDLAL Cuananpas v. Fiem 


KISHINCHAND BUTAMAL Sind 222 
Contract Act (IX of 1872), s. 2 (d). Sze 
Contract Act, 1872, s. 64 ‘941 


-—=——-S. 17--Minor executing pro-note~No false 
representation as to age—No enquiry—Fraud, if 
committed—Oreditor, if can recover, 

Where a person executing a pro-note is a minor, 
but the fact of his minority is not known to the 
creditor who makes no enquiry as to bis age and 
there is no false representation on the part of the 
minor, s, 17 of the Contract Act, doesnot apply and 
the creditor cannot recover the amount. No doubt it 
is the minor's moral duty to inform the creditor 
of his minority just as it is his moral duty- 
to pay his just debt, but “duty” in the explanation 
to the section clearly means a legal duty. SHER 
Kuan v. Akatar Din Lah. 730 
S. 38—-Payment of rent to one of several 

co-sharer londlords—Whether gives valid discharge 

to tenant. 

Payment to one of several promisees does not 
operate as a discharge. Likewise payment of rent 
to one of several co-sharers does not give a valid 
discharge toa tenant, SHYAM Lan V. JAGANNATH 

All.198 - 
ss. 64,65, 2 (d)—N, an insolvent owing 
money to A—P owing to N—By arrangement between 
them P paying to A—Arrangement held amounted 
to fraudulent preference—P suing A for return of 
money~-Arrangement held voidable at instance of 

Official Receiver—P cannot call in aid s. 64 or 65 

~—Discharge of liability to N, whether motive or 

consideration, 

N (an insolvent) was indebted to A. P was indebted 
to N under arrangement between N, A and P, P made 
payments to A, Official Receiver who was appointed 
in insolvency successfully attacked this arrangement 
as being collusive and amounting to fraudulent pre- 
ference. P sued A for return of the amount ; 

Held, that an arrangement which amounts to a 
fraudulent preference is not one that is “void” ag 
between the parties, in the sense in which that term ` 
is used ins, 65, Contract Act. It is at best only 
voidable at the instance of the Official Receiver 
and as against the creditors, Section 64 provides for 
re-payment only by the person at whose option the 
contract is rescinded. Here, it was the Official Receiver 
who applied to the Court to rescind the contract 
could call in aid s. 64 and not A, The plain- 
tiff could not therefore callin aid either the princi- 
pleof e. 64 or that of s. 65, Contract Act, 

Held, also, that the consideration for agreement 
was that A should forego his claim against N. 
Discharge of liability of Pto N was only motive and 
not consideration. BIYAGAMI AOal v. P, S, SUBRAMANIA 
OxETTIAR Mad. 941 


——~—--—-88, 69, 230—-Contract between agent and 
principal that agent would pay for goods supplied 
by principal to purchaser—Whether entitles agent 
to sue purchaser, when order was not placed 
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through him—Purchaser making agent believe 

that he would pay him--Whether overrides s. 230. 

The mere fact that the agent had bya separate” 
contract made with the principal undertaken to pay 
him forall goods supplied by him and not paid for 
by the purchaser does not entitle the agent to sue the 
purchaser, when the order was not placed through 
him. In sucha case to entitle the agent to the bene- 
fit of s. 69, Contract Act, there must be a privity of 
contract between him and the purchaser and though 
the purchaser has given grounds to the agent by his 
letters to believe that he would pay the amount, 
this fact will not override the provisions of s. 230 
of the Act. Firm S. NASIR-UD-DIN v Firem Durea 
PRASHAD Lah. 458 
— 8 87—Sutt for price of goods supplied 

through servant — Proof  necessary—~Master and 

servant, 

Where the master is sought to be made liable for the 
transactions of the servant, the person claiming 
against the principal must show that the act done 
was within these pe of the authority or ostensible 
authority held or exercised by the agent and this 
can be shown by practice as well as by a written 
instrument. A plaintiff suing for price of goods 
supplied to the defendant through his servants must 
show a courseof dealing by which it was a practice 
for goods to be supplied to him through these 





servants in the course of their employment. Suca 
Kouer v. Firm Briyras RAMNIWAS’ 986 
———-88. 134, 145— Creditor’s suit against 


principal debtor and surety — Summons against 
principal debtor ‘not served— Creditor proceeding 
against surety alone—Surety, whether discharged. 
The effect of the creditor waiving his claim 
against the principal debtor in a suit brought 
against the principal debtor and the surety is the 
barring of the remedy by suit against the debtor 
and is not the extinction of the debt, The princi- 
pal debtor is not thereby discharged. The remedy 
of the surety under s, 145, Oontract Act, to recover 
from the principal debtor any sum which he is com- 
pelled to pay, or which he rightfully pays, under 
his guarantee, remains open and unimpaired to the 
surety. Where, acreditor brings a suit both against 
principal debtor and surety and waives his right to 
proceed against the principal debtor, since he 
could not be served with a summon there is an 
express intention of the creditor to reserve his 
rights against the surety, and the surety is not 
‘discharged, becaus: the principal debtor is not in 
actual fact released ashe will be liable to indem- 
nify the surety in respect of payments made by him 
to the creditor. Kananar Misste v, SUKANANAN 
Rang. 815 
——s8. 151,152. Sge Railways Act, 1890, ee 
6 


-—— S. 217. Ser Companies Act, 1913, s. ee 
——— 5. 230. Sere Contract Act, 1872, s. 69 458 
————-8 237 — Conditions of  applicability— 

Wife giving shares to husband for safe custody— 

Pledge of shares by husband to secure overdraft 

—Shares, if liable for amount due on over- 

draft. 

Unless the relationship of principal and agent is 
proved to exist between the parties, s. 237, Contract 
Act, can have no application. 

Where a wife handed over certain shares to her 
husband for safe custody and he had no authority 
to pledge them or deposit them or deal with them 
in any way, but he pledgedthe shares with a bank 
to secure moneys overdrawn and the bank brought 
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a suit onthe overdraft and sought to enforce its 
charges on the shares pledged : 

Held, that there was n» relationship of principal 
and agent and hence s. 237, Contract Act, could 
have noapplicationand the shares were not liable 
for the amount due on the overdraft. Benares BANK, 
Trp., Agra v Prem & Oo. All. 156 
Contribution —Interest—Plaintiff paying off decree 

amount and saving property of defendants from 

sale in execution — Right to interest on money 
paid. 

A person who has paid off the entire decree 
amount and saved the property of the defendants 
from being proceeded against in execution, 
should not be deprived of interest on the money 
paid in so far as it refers to the amount payable 
by the defendant. KAMBALA VENKANNA v. GOTETI 
VEERARAJU Mad. 907 
Co-operative Socleties Act (Il of 1912), $. 43— 

Rules under, R. 18—Award—Ezxecution of, held 

time-barred —Second reference of same dispute to 

arbitration —Legality—Subsequent award, if can be 
enforced—Suit to declare it void, if maintainable. 

The executing Court held that the execution of 
an award between a society and its member was 
time-barréd and the society again referred the same 
dispute to arbitration and obtained an award : 

Held, that the subsequent ‘dispute’, alleged by 
the Society to have been referred to arbitration, 
was one which under the rules made under s, 43, 
Co-operative Societies Act, could only be decided by 
the executing Oourt, for it related wholly to the 
-discharge af the award. The proceedingsof the 
executing Court were subject to the ordinary laws 
and if a society neglected to execute an award 
within time, its right to have the award enforced 
was lost, and that was an end of that dispute and 
there was nothing left to be referred to arbitration. 
Consequently, a suit to declare the second award 
void was maintainable. 

Where anaward given by an arbitrator is not 
one which could be given under the provisions of 
the Co-operative Societies Act, it is open to 9 person 
aggrieved to obtain a declaration restraining its 
enforcement against him ANJUMAN Dear v. KEJAR 
BING 1 Lah. 49 
s, 43—Rules under r. 18—Scope of—In- 

tention of Legislature—Rule made under powers 

delegated by statute, not made in pursuance of 
purpose for which it is given—Civil Court, if can 
question its validity. 

The rules framed under s, 43 of the Co-operative 
Societies Act, must be read together and then it 
becomes clear that the intention was to make all 
awards appealuble and the use of the singular 
word in one sub-rule and the plural in another ig 
due to unskilful drafting only. 

Per Coldstream, J.—It is doubtful where a rule 
purporting to be made under powers delegated by 
a Statute of the Indian Legislature is clearly not 
made in pursuance of the purpose for which power 
to make it was given, if Oourts are precluded 
from questioning its valiaity merely because the 
Act itself declares that rulss made under a section 
of the Statute shall have effect asif enacted in the 
Act itself, MopeL Town U -OPERATIVE Society, Lro 
Lasore v. M ABU-UL-ASAR HAFIZ JULLUNDARI 

Lah. 483 

Go-sharers—Common land— Permanent construc- 

tion put up by one co-shurer amounting to giving 

exclusive possession to one—Other co-sharers, if 
can object to it. 

Where the construction put upon the joint land 
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is of such a character as amounts to a permanent 
structure, or is atany rate of such character as to 
give exclusive possession to one co-owner to the ous- 
ter of the other co-sharers, such exclusive possession 
_ isnot justified and can be objected to. On the other 
hand, if one co-owner occupies a piece of joint land 
not occupied by others by having some temporary 
structure or construction on it, there would be no 
ground for objection, because the structureia of a 
temporary character only. Saanker Lau v. PATI 
Ram NG ; All, 650 
~ Partition — Right of compensation on 
exclusive possession—Right, when arises—-Absence 
of resistance to exclusive possession—Right, if 
arises. 

The right to claim compensation is confined to 
cases where one co-sharer appropriated the common 
land by excluding and ousting the other co-sharer 
from the enjoyment of his proper share in it; or, in 
other words, where he brought into his own use the 
entire land in defiance of the claim of his co-sharer. 
A co-sharer is not entitled to compensation where 
the other co-sharer has used the land without op- 
position or resistance from the former. 

Where in a suit by a co-sharer against another 
co-sharer for compensation for using and occupying 
lands which were the common property of the par- 
ties, the plaintiff adduced oral evidence that the 
defendant's employees being asked to divide the 
produce of her share in the bakasht lands, did not 
doso and demand for partition was made: 

Held, that the claim for partition of bakasht was 
not a claim for out and out partition of the village. 
What the plaintiff really wanted was that there 
should be such an arrangement between the parties 
that both of them might cultivate their proportionate 
area, separately. The village amlas must be held to 
be authorized to make this arrangement. It was not 
the duty of the plaintiff to follow the defendant 
wherever he might have been in order to obtain his 
right from him. If the amlas of the defendant in 
spite ofthe demand of the plaintiff cultivated the 
entire area, the defendant would be answerable for 
this act of his agents whereby the plaintiff was 
excluded, DULBIN Sava BUNDER KOER V. BAKORAORAN 
Kurr Pat. 597 
Costs—-Extension of time for payment—Amend- 

ment of plaint allowed by High Court on condition 

of payment of costs to defendant by certain date 

—Trial Court ordering only partial payment— 

Defendant objecting to maintenance of swit— Held, 

plaintiff should have obeyed High Court's order 

and that time for payment could not be extended, 

Amendment of plaint was allowed by the High 
Court on condition that the plaintiff pays the costs 
of the defendant as decreed by the lower Appellate 
Court by a certain date, or else the suit should stand 
dismissed. When the case came back to the trial 
Court, that Court under a misapprehension asked 
the plaintiff to pay only portion of the costs decreed 
by the lower Appellate Court, When the suit came 
up for hearing the defendants objected to the suit 
on the ground that as the plaintiff had not paid 
the costs in full as ordered by the High Court 
within the time fixed by it, the suit was not main- 
tainable. The trial Court gave effect to this conten- 
tion, The plaintiff, therefore, went to the High Court 
praying for extension of time for paying the balance 
of the costs decieed in favour of the defendants, 
The ground for extension of time taken was that 
the omission to deposit the entire costs was due to 
a bona fide mistake in relying on the order of the 
trial Oourt: 
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Held, that the plaintiff ought to have obeyed the 
order of the High Court and not of the trial Court 
and as such ought to have deposited the entire 
costs of defendant as decreed, and as there was no 
bona fide mistake, extension of time could not be 
granted; 

Held, also, that it was no part of the defendant's 
duty to inform the plaintiff of his mistake. PURNA 
Cuanpra DE v. NARAN OHANDRA DE Cal. 150 
Court-fee—Suit for administration and accounts— 

Appeal—Valuation. 

Ina suit for accounts including an administra- 
tion suit, and in an appeal from a decree in such a 
suit, a plaintiff or an appellant is entitled to value 
his relief for the purposes of court-fee at such 
figure as he may fix SHAHZADI Br v RAnMAT BI 

Lah. 105 
Court Fees Act (VII of 1870)—Interpretation of 

Court Fees Act in case of ambiguity. 

The Court Fees Act, being a fiscal enactment must, 
in cases of ambiguity, be construed in favour of 
public. Swanrpas v. Court of WARDS Sind 471 
— s. 7, cls (v), (Xi) (ce)-~Suit by assignee of 

landlord against tenant holding over—Court-fee 

—Article applicable. 

A suit by a person claiming to be an assignee of 
the lessor's rights for recovery of possession from 
the lessee who holds over in spite of the termina- 
tion of the tenancy is a suit by a landlord against 
a tenant to recover possession within s. 7, cl. (xt) 
(ce) of the Court Fees Act and is not governed by 
8. 7, cl (w). SHANMUGA Naparv, KANDASAWMI NADAR 

Mad. 462 

— s. 7 (X) (C)— Landlord executing lease of 
certain property in favour of plaintiff—Lease 
to take effect from certain date—Landlord dying 

— Property going to heirs—Heirs under Court 

of Wards— Lease of same property executed in 

favour of other persons— Suit by plaintiff for 
possession—S. 7 (xı (c', whether applies. 

One M had, by certain documents, conveyed his 
rights in the property to the plaintiffs on a lease 
which was to take effect from 1931-32, When the 
time for the lease arrived M was dead and his heirs 
had taken the protection of the Court of Wards. 
Instead of putting the plaintifis in possession of the 
lands in dispute the Court of Wards gave a lease 
of the same lands to defendants. The plaintiffs then 
ee a suit for possession of property leased to 
them : 

Held, that the landlord had covenanted to put the 
lessees in possession of the property when the time 
arrived. He being dead, his heirs were repregented 
by the Court of Wards and it was the duty of the 
Court of Wards to put them in possession provided 
of course the lease was not invalid. If the Court 
of Wards had to perform that part of the eontract, 
the right of the plaintifis was to sue for specific 
performance of that part of the contract. The suit, 
therefore, fell clearly within the provisions of s. 7 
2 (c) of the Court Fees Act, as the suit was in 
effect one for specific performance of the lease. 
Swamipas v. Court or Warps Sind 471 
s. 11—Scope of para. 1—Section, if applies 

also to cases governed by para, 2~-No order fixing 

time for payment of additional court-fee— 

Dismissal of swit—Propriety of. 

In cases within the first paragraph of s. 11, Court 
Fees Act, non-psyment of the balance of court-fee 
merely postpones the date on which the decree can 
be executed, while the second paragraph is only 
applicable where the amount of mesne profits is 
left to be ascertained in the course of the execution 











Vol. 168] 


Court Fees Act—contd, 


of the decree. The concluding sentence of the 
second paragraph does not apply to the cases men- 
tioned in the first paragraph as well as to those 
governed by the second. Where theaccount directed 
by the decree ig not an account of mesne profits nor 
is it sc described, 2nd para. does not apply. 

The statute does not forbid the Court to extend 
time for payment or require the Court to act un- 
reasonably. Where at no time was there in exist- 
ence an order fixing the amount and limiting a 
time for payment, still less was there a peremptory 
order on the footing that the plaintif was in default 
an order dismissing the suit with costs by reason 
that additional court-fee had not been paid is not 
a reasonable one and cannot be allowed to stand. 
Vais..No DITTI v. RAMBSE RI PC 427 
ss 13, 14—Court’s power to graut refund 

of custody fees which are lying unspent. 

There can be a refund of custody fees under the 
inherent powers of the fourt, apart from the pro- 
visions of ss. 13 and 14, Court Fees Act; but that 
power is limited to cases where fees not war- 
ranted by the statute have been paid or realised 
by mistake or inadvertence. Umesn Onanpra DE v. 
Maur HANDRA Sana Cal. 678 
ss. 13, 14—Custody fees—~Payment of— 

Nature of. 

Custody bes might be paid in court-fee stamps 
as a matter of convenience, but they are not court- 
fees prescribed for any particular document under 
the Act. The money is legally payable in advance 
and hence no question of mistake or inadvertence 
as in ss, 13 and 14, comes in. The payment is a 
contingent payment, and if the contingency does 
not happen, the purchaser is entitled to get the 
money, Usmesa CHANDRA De v. Mania HANDRA Sana 
Cal. 678 

whether 











-S, 20—Custody fees — Such fees, 

come under s. 20. 

Custody fees come undoubtedly within the pur- 
view of s, 20, Court Fees Act, as they are charges 
levied upon the decree-holders to meet the costs of 
& person or persons sent out to ensure safe custody 
of the movables attached in execution proceedings. 
Umese Caanpra De v. MAHIM Onanpra SAHA 

Cal. 678 
——_—— 8, 20—Rules under, by High Court—Generail 

Letter No, 43 (Civil) of December 19, 1935, 

declaring refund of poundage fees as ultra vires, 

whether touches custody fees—Caleutta High Court 

Rules and Orders, para, 790, note (3), whether 

framed under s. 20. 

There is no rule framed by the Calcutta High 
Court under s. 20, Court Fees Act, relating to the 
refund of such fees, but there is a provision for 
refund of pogadigo fees under Art. (7, ofthe Rules 
if the execution sale is afterwards set aside. Pound- 
age fees are paid invariably after the sale and son- 
stitute a sort of percentage or commission upon the 
gross amount realised by the sale. There would be 
no question of their being spent or not spent, and 
it may be said that s. 20, Oourt Fees Act, did not 
authorize the High Court to legislate through the 
rules, as to under what circumstances the auction- 
purchaser could demand back these fees. The case 
of, custody fees, however, stands on a different 
footing; they are taken in anticipation, and if the 
anticipated circumstances do not happen, there is 
a clear duty to refund on the plainest and most 
elementary principles of law. The General Letter 
No. 43 (Civil) of 1935, dated December 19, 1935, 
issued by the High Court, declaring refund of 
poundage fees does not touch custody fees as there 
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is no rule fixed by the High Court relating to such 
fees under s. 20. The provision in para, 790, note 
(3), of the Rules and Orders issued by Calcutta 
High Court, is not framed under s. 20, Court Pees Act. 
Tt comes under the heading of “payment of money 
in Chap. XXX, and simply lays down the procedure 
for quick realization of these deposits if lying 
unspent, This paragraph does not create the right 
to get refund, but presupposes it to be already 
existing. But apart from any rules, and it may 
be assumed that there is no provision directly 
bearing on the point, it must be held that the Court 
has inherent jurisdiction to grant refund in sach 
cages, Umesu OnANDRA Dz v, Manim CHANDRA Sana 
Cal. 678 
-SS 25 to 27—Plaint filed with insufficient 
court-fee—Duty of Court to receive it and allow 
time to make up deficiency—Court-fee stamp of 
proper denomination not available — Right of 
litigant to present plaint with court-fee stamps of 
lesser denomination. r 
The Court has no jurisdiction to return a plaint 
presented with an insuficient stamp, It. is incum- 
bent upon the Court to receive it, fix a time within 
which the deficiency should be made up and if it is 
not complied with within the time allowed, to reject 
if, . * . 
Further there is nothing illegal in permitting a 
plaintiff to file a plaint with stamps of a denomina- 
tion smaller than the one required under the rules 
if the requisite stamps are not available. KOTAMREDDI 
Sussa Reppr v. PERUMAREDDI VENKATANARASIMMHA 
REDDY Mad. 340 
Criminal Gode of Ganada, S$. 498-A. See 
Oriminal Law 56 


riminai Law — Canada—Amendment — Criminal 
2 Code of Canada, s. 498-A, introduced by s. 9 of 25 

and 26, Geo V, c. 56—Whether ultra vires of the 

Parliament of Canada—Constitutional Law. 

The only limitation on the plenary power of the 
Dominion to determine what shall or shall not be 
criminal is the condition that Parliament shall not 
in the guise of enacting criminal legislation in 
truth and in substance encroach on any of the 
classes of subjects enumerated in s. 92, It isno 
objection that it does in fact affect them. If it is a 
genuine attempt to amend the eriminal law it 
may obviously _ affect previously existing civil 
rights. The object of an amendment of the 
criminal law asa raleisto deprive the citizen of 
the right to do that which apart from the amend- 
ment hecould lawfully do. No doubt the plenary 
power given by s. 91 (2) does not deprive the Pro- 
vinces of their right under s. 92 (15) of affixing 
penal sanctions to their own competent legislation, 
On the other hand there is nothing to prevent 
if it thinks fit in the Public ie 
erest from applying the criminal law generally to 
ete and peed ae which so far are only covered by 
provincial enactments. Section 498-A of the Criminal 
Uode of Uanada introduced into the Code by s. 9 of 25 
and 26, Geo. V, c. 56, is not ultra vires, there being no 
reason for supposing that the Dominion are using 
the criminal law as a pretence or pretext or that 
the Legislature is in pith and substance only inter- 


fering with civil rights inthe Province. ATTORNEY- 
GENERAL OF BRITIS 1 COLUMBIA Y. Bn 


sirake V of 1898),s 30 
riminai Procedure Code (Act V of 18 S 7 
s Ser Criminal Procedure Code, 1898, s. 32 (2) 975 
——— 8, 32 (2)—Whipping—Rule that @ certain 
number of lashes is equivalent to imprisonment— 
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Whether applies when sentences of different kinds 


are combined. 

The guide that a certain nuinber of lashes might 
be taken asthe equivalent of a certain number of 
months’ imprisonment, which is of importance 
when questions of commutation of sentences have to 
be considered, is of no application in a case where 
a Magistrate is lawfully combining two different 
kinds of sentences in accordance with the powers 
under s. 32 (2), Oriminal Procedure Code. Nea Kyan 
y. EMPEROR Rang, 975 
ss. 32 (2), 34, 30— Magistrate specially 

empowered under s. 30—Whether can pass sentence 

of imprisonment in addition to whipping 

A person who commits an offence under s. 326, 
Penal Code, may be punished with whipping 
in addition to any other punishment to which he 
may be liable. He may, therefore, be sentenced to a 
term of imprisonment not exceeding seven years 
and in addition toa sentence of whipping, in view 
of s. 32 (2), Oriminal Procedure Code ands. 3 of 
Burma Act VIII of 1927. NGA Kyan v, EMPEROR 

Rang. 975 
—m——- §§,122,123-—Acceptance of surety—Enquiry 
and examination on oath, if necessary. 

There is a procedure laid down which is to be 
followed by the Magistrate in rejecting a surety. 
But there is nothing to prevent him fiom accept- 
ing persons, with whom he is satisfied, as sureties 
without any sort of inquiry or examination of wit- 
nesses on oath. SUPERINTENDENT & REMEMBRANCER 
or LEGAL AFFAIRS, BENGAL v. Agizar Rat aMaN 
OHAUDHURY Cal. 716 
—8,123—Reference under s. 123 — Sessions 

Judge, if can decide who are fit persons to give 

security. 

There is nothing in s. 123, Oriminal Procedure 
Code, which specifically confers a power on the 
Sessions Judge, while hearing an appeal to decide 








‘who are fit persons to give the security demanded. 


SUPERINTENDENT & REMEMBRANCER oF LEGAL AFFAIRS, 
BENGAL v. Azizar Rasaman O.. AUDHURY Cal. 716 
8.144—Order wnder—Superior Magistrate, 

tf can rescind oralter order. 

Section 144, Criminal Procedure Code, contains 
no provision which suggests that a superior Magis- 
trate is prohibited from rescinding or altering an 
or:ier merely because a subordinate Magistrate 
has done so or refused to do so. ln re R. 8. 
SRIKANTA IYER Mad. 720 
$.162—Statement under s 162, Criminal 

Procedure Code (Act V of 1t98), whether stands on 

different footing from statement on oath in Court. 

It is extremely doubtful if a statement recorded 
under s. 167, Criminal Procedure Code, stands on a 
different footing from a statement on oath recorded 
by the Gourt, in an action for damages for having 
made such statement. HAKIR MAHOMED v, FAKIR 
MAnoMED NANJI Sind 643 

s. 164— Confession, recording of—Provisions 
must be complied with. < 

A confession must be recorded in the manner pres- 
cribed for recording confession. Where a power is 
given to do a certain thing in a certain way the 
thing must be done in that way ornot atall. Other 
methods of performance are necessarily forbidden, 
KARU v. EMPEROR Nag. 976 

$. 164— Confession—What amounts to con- 
fesston—There must be animus confitendi. 

lt is only when the utterance is made with an 
animus confitendi that it would become a confession. 
If, therefore, the declaration is made neither with 
an intentionto confess, nor does it amount to an 
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admission of facts from which guilt is directly deduci- 

ble, the declaration would not be a confes- 

sion. Karu v. EMPEROR Nag. 976 

8.164-—Part of statement under—Whether 
can be used for corroboration. 

Part of a statement made under s. 164, Criminal 
Procedure Code, cannot be used to corroborate evi- 
dence which includes that statement itself, and which 
is obviously in much need of corroboration. Karu 
v, EMPEROR Nag. 976 
—-——- S 164—"Statement", whether includes state- 

ment by accused—~ Use of such statement against 

accused. 

The word ‘statement’ in s. 164 of the Criminal Pro- 
cedure Code is not limited to a statement by a wit- 
ness but includesthat made by an accused and not 
amounting toa confession. Where the statement of 
the accused is validly recorded as such, there is 
no impedimentin strict law to its use against him 
inthe capacity of an accused. At the same time, 
the procedure of tuking a statement on oath as from a 
witness and then using it aba later stage against an 
accused is not one which commends itself and this 
would be a reason for rejecting the statementon its 
merits. Karu v. EMPEROR Nag. 976 
———- 88 164, 364, Ber Criminal trial 962 
———-88.179,181 (2)—‘Consequence’ in s. 179, 

meaning of. | 

The word ‘consequence’ in s. 179, Criminal Proce- 
dure Code, must be given its ordinary grammatical 
meaning, so that if any consequence ensues which is 
not a necessary ingredient ofan offence, the Court 
in the jurisdiction of which that consequence ensues 
has jurisdiction. The ordinary grammatical mean- , 
ing of the word “ consequence,” construing s. 179, 
Criminal Procedure Code, as a whole, is a conse- 
quence which is a necessary ingredient of an offence. 
Mouxui TIRATADAS V. JETHANAND MATVALOMAL 

Sind 89 F B 
——— 58, 179, 181 (b)— Criminal breach of trust 

— Loss, if necessary ingredient of offence—Money 

agreed to be sent to 5. dishonestly misappropriated 

at L—Jurisdiction to try offence—Held, Court at 

S has no jurisdiction—Penal Code (Act XLV of 

1860), ss. 405, 43— Criminal breach of trust— 

Ingredients of offence. 

The offence of criminal breach of trust consists in 
a person dishonestly misappropriating or converting 
entrusted property to his own use or dishonestly 
using or disposing of that property in violation of 
any direction of law or of any legal contract, and 
jt is the dishonest misappropriation or conver- 
sion or user or disposal as the case may be that is 
the essence of the offence. If money is to be sent to 
Sukkur which is dishonestly misappropriated or 
converted or used or disposed of within the mean- 
ing of g, 405, Penal Code, at Lucknow and is not 
sent to Sukkur, it cannot be said that it was dis- 
honestly misappropriated or converted or used or 
disposed of at Sukkur, nor does s. 43, Penal Code, 
make any difference to the case. It may be said 
that the failure to send it to Sukkur is evidence of 
dishonest misappropriation or conversion or user or 
disposal at Lucknow, but a jurisdiction is not to 
be determined by the place where evidence is to be 
found but by the place where the offence is com- 
mitted. Jurisdiction, so far as the offence of crimi- 
nal breach of trust is concerned, is quite clearly 
and specifically provided for ins. 181 (2), Criminal 
Procedure Code, and not by s. 179. The Sukkur 
Court in this case has, therefore, no jurisdiction to try 
the offence. Muxar Trrat.pas ~v. JETHANAND. 
MATVALOMAL Sind 89 
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- 58. 186,188. Ser Child Marriage Restraint 
Act, 1929, ss. 5, 6 736 


5. 197— President of Taluka Board, whether 
`- “public servant’—Whether removable from office 
without sanction of Local Government— Trial 
without sanction— Conviction, legality of —Person 
charged with two offences -Trial of one without 
jurisdiction—Whole proceedings, whether vitiated. 
The President of Taluka Local Board is a 
“public servant” as defined in s. 21, Penal Code 
and s. 135, Bombay Local Boards Act, 1923. Under 
s. 26, Bombay Local Boards Act, he is removable 
from office as President of the Taluka Local Board 
by the Government for misconduct, or neglect of or 
incapacity to perform his duty. He cannot be 
removed from his offive gua such ‘President save by 
the Local Government. The Criminal Court had no 
jurisdiction to take cognizance of any offence or 
offences committed ‘or alleged to have been committ- 
ed by him while acting or purporting to act in 
the discharge of his official duty, except with the 
previous sanction of the Local Government under 
s. 197 of the Criminal Procedure Code and conviction 
based upon such 4 trialeannot stand 

Where a person was charged with two offences 
but the trial with respect of one was without 
jurisdiction: 

Held, that the trial was illegal and this illegality 
vitiated the whole proceedings and the conviction 
based thereon could not stand. RUDRAGOUDA Racuan- 
GOUDA PATIL vy. EMPEROR Bom. 956 


8,209—Duties of Committing Magistrate— 

Case of conflicting and doubtful evidence—Duty 

of Magistrate to commit it for trial. 

There are cases which provide debatable ground, 
where the evidence is conflicting and lays itself 
open to suspicion but where on the other hand it 
may be true and may commend itself to certain 
tribunals. In such cases, the Magistrate, even 
though he may have reason to doubt whether if he 
were trying the case he would convict, has no right 
to substitute his judgment for the final judgment 
of the Court indicated by law for the trial and to 
arrive at a final decision dismissing the case in 
the way in which he would do if he were the trial 
Court. Even ifthe evidence is balanced, however, 
unevenly in his opinion then it is a matter which 
has to be tried and it is his duty to commit it for 
trial. ISHAQ v. EMPEROR All, 958 
————~ 65, 233,239, Seen Opium Act, 1875, 8 9 (d) 

450 











8, 235—Conspiracy having one or more 
objects in view—Offence of conspiracy and acts in 
pursuance of it, whether come under one transaction 
—Transaction, how tong continues. 

Where there is a conspiracy having one or more 
objects in view and certain offences are committed 
in pursuance of such conspiracy, the several offences 
generally form part of the same transaction within 
the meaning of that expression as used in s. 235. 
The principle will also apply where the several 
offences are by different persons. The offence 
of conspiracy and acts done in pursuance of the 
conspiracy canrightly be said to come under one 
transaction, and the transaction continues so long 
as the conspiracy continues. Where therefore, there 
is a conspiracy and specific offences are committed 
in pursuance of such conspiracy, persons who are 
parties to that conspiracy and concerned in the spe- 
cific offences can lawfully be tried in one and the 
same trial, Rasu Baaari Saw (HANDA) v. EMPEROR 
Cal. 657 
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s. 235 (1)—Same transaction, what con- 
stitutes. 

What constitutes the same transaction for the ap- 
plication of s, 235 (1) of the Oriminal Procedure 
Code, isa question of fact to be determined by the 
circumstances ofeach case. G. ASIRAM V. EMPEROR 

Nag. 450 
ss. 235, 239—Joint trial or separate trial 
—Discretion of Court—High Court's power to set 
aside conviction—Joint trial, when should not 





be held. 

Under s. 2389(d), Criminal Procedure Code, dis- 
cretion is given to a Court to try certain persons 
either jointly or separately. The manner in which 
this discretion should be exercised mustdepend on 
the facts of each case, and the High Court on a 
consideration of the circumstances of the case 
has power to hold that the accused should not have 
been tried jointly, and can set aside the convictions 
and sentences with or withcut directing a re-trial 
should it think fit, Even where ss. 235 and 239 of 
the Code justify a joinder, it should not be resorted 
to if there ig a risk of embarrassment to the defence. 
Rasu BEHARI Saaw (HANDA) v. EMPEROR Cal 657 
—S.239 Accused jointly tried under s. 239, 

Criminal Procedure Code—Validity— Tests as to, 

indicated—Irregularity not causing prejudice—No 

guashing of proceedings 

The test to be applied for judging of the validity 
of a trial which purports to have taken place under 
the provisions of s. 239, Criminal Procedure Code, 
is the accusation made and not the result of the 
trial. In order to decide, therefore, whether several 
persons can be lawfully tried jointly with having 
committed offences forming parts of the same trans- 
action, the Court has to look to the accusation, that 
is to say, the prosecution case as set forth in the 
charges and if according to that case the offences 
are such as could be regarded ar parts of the same 
transaction, it will be justifed ia holding a joint 
trial. 

The matter must be looked at as it appeared to the 
Magistrate at the time when he framed the charges 
and not to the state of affairs long after the trial had 
proceeded on its way leading to the convictions of the 
accused, Where, therefore, having regard to all the 
facts before the Magistrate at the time when he was 
framing the charges against the accused as directed 
by s. 254, Criminal Procedure Code, he was acting 
judicially and properly exercising the discretion 
given him by s. 239, it cannot beheld that there was 
illegality in the joint trial as to warrant quashing of 
proceedings, especially when no prejudice was caused 
to the accused on account of the alleged irregularity. 
Rasy BEHARI Suaw (Hanna) v. Empzror Cal 657 
— 5. 263 ~ Summary trial—Judgment—Reasons 

for conviction should be stated, 

Even in cases tried summarily, where there is a 
conviction there must be a brief statement of the 
reasons for it. DAKKAMARRI Kannayya v. VADALI 
VENKATESAN Mad 703 

s. 307. Sse Criminal trial 479 
- 5. 342. Sze Criminal Procedure Code, 1898, 

979 


s. 540 
ss. 342,537—Court at trial not questioning 
accused as to his silence—Whether irregularity. 
Where an accused kept silence when denounced 
by the dying person in the presence of the accused 
and others, ifthe silence of the accused isto be 
regarded as an important point for the prosecution, 
then at the Sessions tiial it is necessary by reason 
of s. 342, Criminal Procedure Code, for the trial 
Court to put to the accused as part of the case for 
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the Crown the fact that he remained silent, and to 
invite his explanation as to why he did so. The 
provisions of this section make it clear that this 
examination takes place for the purpose of enabling 
the accused to explain any circumstances appearing 
in the evidence against him. The omission to ask 
such a question is an irregularity. The question 
for the Court in every case in which an irregularity 
of this kind has been committed is whether in fact 
a failure of justice has been occasioned by reason 
of the irregularity which has occurred. The con. 
sequence ofthis provision is that the Court must 
go into the merits of the case before quashing a 


conviction by reason of such irregularity. It is- 


clear, however, that where the irregularity is such 
as to deprive an accused person of defending himeelf 
upon a point which the trial Judge or the assessors 
or jury, regarded, or may have regarded, as of 
serious import, it cannot be said with confidence to 
have been inseparable from a failure of justice. 
Where the facts show independently of any irregu- 
larity which has taken place that the accused has 
clearly committed an offence, the irregularity which 
has occurred willnot save him from punishment ; 
but if it is impossible for the Appellate Court to 
say that the trial Court would have been bound to 
come tothe same conclusion if there had been no 
irregularity, the conviction ought to be quashed 
EMPEROR v. U DAMAPALA Rang. 193FB 
s. 421. Sze Criminal trial 504 
— s, 423— Criminal appeal— Powers of 
Appellate Court—Reversal and alteration of finding 
—Distinction—Accused charged with two offences — 
Acquittal of one and conviction for other—Appellate 
Court altering conviction into acquittal and vice 
versa— Legality of. 
There is clearly a distinction between reversing a 
finding and merely altering it. Where an order of 
. acquittal is to be converted into an order of convic- 
tion, it amounts toa reversal of the order. On the 
other hand where the conviction under one section is 
altered toa conviction under some other section 
maintaining the sentence or reducing it or altering it, 
it amounts merely to an alteration of the finding and 
not toa reversal of thefinding. Sub-section 1 (6) of 
s. 423 is not applicable to a case where there isan 
express order of acquittal and noappeal from a cmn- 
viction pending before the Appellate Court. In such 
a case the Appellate Court has no power to reverse 
the finding atall, It cannot by convicting the accused 
of the offence of which he has been acquitted reverse 
the finding, by regarding it as if it were merely an 
alteration of the finding. Whena person accused of 
two offences is acquitted of one offence but convicted 
of the other and there is no Government appeal, the 
Appellate Court cannot by convicting him of the 
oftence of which he had been acquitted reverse the 
finding of the lower Court by regarding it as if it 
were merely an alteration ofthe finding. It may 
report the case tothe High Court for proper orders 
if it considers the acquittal to be wrong. BARDA 
PRASAD V. EMPEROR All, 17 
~————5. 423 (1) (b)—Accused charged alternatively 
under sg, 366-A, or s. 498, Penal Code—No finding 
by lower Court in respect of s. 493—Conviction 
ander 8. 366-A—Acquittal under s. 198, if implied 
Bah, Court, if can alter conviction from s. 366-A 
to s. 498. 





Where an accused is alternatively charged under,’ 


gs, 366-A, or s. 498, Penal Code, the conviction under 
s. 866-A, Penal Code, does not, by necessary impli- 
cation, involve an acquittal on the charge under 
s. 498, Penal Uode, and where the Court below has 


INDIAN CASES 


[1937 


Criminal Procedure Code—contd, 


omitted, apparently by an oversight, to record a 
finding one way or the other, whether specifically 
or in the alternative, under s. 498, Penal Code, the 
High Court is competent under s. 423 (1) (b), Orimi- 
nal Procedure Code, to alter the conviction under 
s 366-A, Penal Code, into a conviction on the 
alternative charge under sg. 498, Penal Code. EMPEROR 
v JAGANNATH Gir All. 833 
=  §.436—Order of lower Court irregular—~ 
No likelihood to failure of E lakang da erone 
by Judicial Commissioner's Court, propriety of. 
he Court of the Judicial Commissioner will not 
interfere with an order of thelower Court even if 
irregular, when no actual or possible failure of justice 
occurs, JETHANAND MURIJMAL V. SHIVRAM 
Sind 777 
---— 88, 436, 537 — Order of discharge by 
Magistrate-—Sessions Judge while setting it aside, if 
can direct same Magistrate to goon with further 


inquiry. 

Per Mehta, A.J. C. (Haveliwala, A. J.C. contra.)— 
The first part of s. 436, Oriminal Procedure Code, 
is tothe effect that the High Court or the Sessions 
Judge may direct the District Magistrate to make 
further inquiry either by himself or by any of the 
Magistrate subordinate to him. If the High Oourt 
or the Sessions Judge can direct a District Magistrate 
by himself to make an inquiry, @ fortiori can the 
High Court or the Sessions Judge direct that any 
particular Magistrate subordinate to the District 
Magistrate should makethe further inquiry. Wheie, 
therefore, an order is made by a Magistrate discharg- 
ing an accused, the Sessions Judge can direct the same 
Magistrate, while setting aside the discharge order, to 
complete the inquiry. 

Per Haveliwala, A. J. C.—The language of the 
section ig plain and leaves no room for doubt that the 
Sessions Judge has not the power of setting aside an 
order of discharge, and to send the case back to the 
same Magistrate for inquiry. JETAANAND MURIJMAL 
V. SHIVRAM Sind 777 
s. 439. Sze Criminal trial 504 
s. 439— ke-trial — Appeal not , preferred 

against acquittal —High Court, if can order re- 

trial. 

Section 439 does nol prohibit the High Oourt from 
ordering a re-trial,even where there has been an 
acquittal and there hasbeen no appeal preferred by 
Government against such an acquittal. The power to 
order a re-trial is unrestricted and such an order does 
not amount to a conversion of a finding of acquittal 
into one of conviction, which obviously means convict- 
ing an accused straight off, who has already been 
acquitted by a Subordinate Court. SARDA PRASAD 4. 
EMPEROR All. 17 
s, 476—Complaint should be made without 

delay—Delay in filing application to move Court 

to lay complaint—Application based on evidence 
of additional facts — Delay, whether defeats 
application. 

The offences mentioned in cls. (6) and (c), s. 195, 
sub-s. (1) of the Penal Code, are offences against 
public justice and relating to documents, and when 
such offences are committed in orin relation to a 
proceeding in any Qourt, it is solely within the 
discretion ofthat Court whether a prosecution for 
these offences should be instituted or not; by the 
amendments of the Code, which were made in the 
year 1923, the right of a private person to lay a 
complaint of such offences has been taken away, 
Before exercising its discretion to lay a complaint, 
the Court should find, first, that it isin the interests 
of public justice that a complaint should be made, 
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and secondly, that there is a reasonable probability 
of a conviction resulting from the complaint 
regard to the first point, although no time limit for 
the institution of such prosecutions islaid down in 
the section, it has been held by all the High Courts 
that prompt action is desirable, and that delay on 
the part of a party in making his application to 
move the Court to lay a complaint may, if une-x 
plained, be fatal tothe application. If the appli- 
cation is delayed, and the delay is not satisfactorily 
explained, evidence called in support thereof 
naturally comes under suspicion, and the inference 
arises that the interests of public justice are less 
likely to be served than the interests of the applicant 
by the laying of a complaint. Moreover, a party who 
has been unsuccessful in a case should not remain 
indefinitely. under the threat that an application for 
his prosecution may be filed; such a weapon is 
likely to be used for improper purposes. These 
considerations apply with most force when the 
application is not founded on materials to be found 
on the record of the trial, buton evidence of 
additional facts which the applicant alleges to be 
available. In such cases strict explanation of the 
reasons for the delay in making the application is 
necessary; otherwise, it cannot be held that it is in 
the interests of justice tomake a complaint. Mo amap 
KAKA v. DISTRICT JUDGE, BASSEIN Rang. 632 
s. 476— Preliminary inquiry—Necessity of, 
when order to file complaint depends upon evidence 
of facts not on record—Additional evidence should 
be recorded in presence of accused who should be 
given opportunity to crossexamine witnesses. 

It isa fundamental principle of justice that no 
order to the prejudice ofa pereon shall be made 
without his being heard, and therefore before an 
order directing the filingofs complaint against a 
person is made, that person must be heard and 
must be given full opportunity of showing cause 
against the making of such an order. When the 
order depends upon matters already on record, no 
preliminary inquiry is necessary; but when it 
depends upon evidence of other facts which are not 
to be found onthe record, in fairness to the person 
accused, a preliminary inquiry must be held, and in 
that preliminary inquiry hemust be made aware of 
the allegations which are made against him and of 
the materials upon which those allegations are 
based. Ifthe order is to depend upon additional 
evidence, then he must be made aware of what that 
additional evidence is,and although in some cases 
it may not be necessary that the evidence should be 
recorded in his presence or that he should be given 
an opportunity of cross-examining the witnesses 
who givethat evidence, yet when tne additional 
evidence is procured as a result ofan application by 
a private party, it is essential that, if justice ie to 
be done, the evidence should be recorded in his pre- 
sence and he should be given an opportunity of 
cross-examining the witnesses: otherwise he cannot 
be in a position to rebut the allegations which are 
made against him in the application. Mo.amap KAKA 
v. District JUDGE, BASSEIN Rang. 632 
——-~- $, 476—S. 476, if self-contained—Scope of 

ss. 416 and 476-B, 

Section 476, Oriminal Procedure Code, is self-con- 


tained and does not stand in need of being supple- . 


mented by other provisions of the Code of Criminal 
Procedure. It is open tothe Appellate Court when 
it finds that the Subordinate Court has not made a 
proper enquiry to report the matter to the High 
Jourt on its revisional side and in such special 
cases the High Court can pass any orders that it 
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sonsiders just and fit, In such cases the High Court 
would have before it the opinion of the first Court 
as well as of the Appellate Court and would be able 
to decide whether fresh evidence should be taken 
or not and whether 8 Gesi nen should or should 
ved, MANNI LAL v. EMPEROR 
meen All. 484 FB 
ss. 476, 476-B—Court hearing appeal 
under s. 476-B—Whether can take evidence for 
proper decision of appeal before | it—Such Court, 
if can remand case for further evidence _. 
A Court hearing an appeal under s, 476-B, Orimi- 
nal Procedure Code, can take evidence for a proper 
decision of the appeal before it and it cannot set 
aside the order of the Court of first instance making 
a complaint or refusing to make one, and remand 
the case to that Court for further evidence being 
taken and the case being decided afresh. ; 
Per Sulaiman, O. J.—An Appellate Court cannot in- 
voke the aid of its inherant jurisdiction in ordering a 
Subordinate Court to do something in a case, In the 
first place, new categories of inherent jurisdiction 
should not be invented; particularly if prior to 1923 
no appeal was at all permissible. In the second 
place, the inherent jurisdiction is generally confined 
to the proceedings before the Appellate Court and 
does not include an authority to issue orders to the 
Court below directing it to do something in the case. 
If such inherent powers were invoked, then the pro- 
visions of the Code would become quite unneces~- 
sary. MANNI LAL v. EMPEROR All. 434 FB 


—— $. 488—Adoptive father, if liable under 
s. 488 to pay maintenance to his adopted child. 
An adopted child does not fall within the phrase 

‘his legitimate or illegitimate child’ in s. 488, Ori- 

minal Procedure Code, and anadoptive father is not 

liable under the section to pay maintenance to his 
adopted child. Nanu Narr v. PUTHAN VEETIL 

KATHYAYINI AMMA ; Mad. 782 

s, 488—Application by Muhammadan 
mother for maintenance of minor children— 
Father willing to maintain minor son if custody 
were given him—Held, mother was proper person 
to havecustody and father must maintain children. 
A Muhammadan woman made an application for 

maintenance under s. 488, Criminal Procedure Code, 
against her husband for maintenance of herself and 
two children, a boy aged four years and a girl aged 
one and a half years. The husband contended that 
he would maintain the son if he were given into hig 
custody : 

Held, that as an enquiry into the Muhammadan 
Law as to custody was not made necessary by the 
Oriminal Procedure Code, which governed the pro- 
ceedings, the mother was the proper person to have 
the custody of the son aged four and the father 
must maintain that child. AKHTARI BEGUM v. ABDUL 
Rassip Lah. 896 


——— 88, 488 (1) (3), 490—Order of maintenance 
against husband — Subsequent compromise under 
which wife entitled to enforce Court's order on 
husband's failure to act according to compromise— 
Court's order if should be set aside, 

After a maintenance order had been passed under 

a. 48811), Criminal Procedure Code, the parties entered 

into a compromise and the husband, against whom the 








--order had been passed, applied to the District Magis. 


trate in revision praying thatthe order be set aside, 
The compromise merely provided for the mainte- 
nance of the wife by the husband in a certain 
manner other than by paying her the monthly 
allowance ordered by the trial Court; it further 
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provided that in case of failure the order of the 
trial Court should be enforced: 

Held, that the maintenance order passed under 
s. 488 (1), should remain in force but the existence 
ofthe compromise, which could be proved at any time, 
was sufficient ground for any Magistrate to re- 
fuse to enforce the order if moved to do so under 
s. 488 (3), or s. 490, Criminal Procedure Code, It is 
not untilthe woman sought to enforce the order 
that any necessity for considering the compromise 
arose, SULTAN Kuan Guusvan Kuan v. Kranam Jan 

Pesh. 832 
8. 488 (4)—"Living in adultery,” meaning 
of--Whether conveys idea of continuance. 

The word “live” in “living in adultery” conveys 
the idea of continuance, and consequently the 
phrase “living in adultery,” refers to a course of guilty 
conduct and not toa single lapse from virtue. Ma 
Tain v. Maune Mya Kain . Rang, 825 
~——-— 8.490. Ser Criminal Procedure Code, 189%, 

s. 488 (1) (3) 832 
s. 517. Sze Bihar and Orissa Mica Act, 








1930, s. 17 (2) 795 
— s. 537. 
Srs Criminal Procedure Gode, 1698, s. 342 
193 FB 
Ser Criminal Procedure Code, 1898, s. 436 777 


ss. 540, 342—S. 540, scope 0f— Ezamina- 
tion of accused after prosecution — Court taking 
additional evidence after defence evidence — 

Accused, if should be re-examined. 

Section 540, Criminal Procedure Code, is expressed 
in the widest possible terms and the intention is not 
to limit the discretion of the trying Court in any 
way. At the same time the Courts ought to remember 
that the purpose of s. 540 is not to enable one party 
or the other to fill up the gaps in his case and to 
improve itby new matterat alate stage, but to 
enable the Court to act in the interest of justice when 
it considers such action necessary. Where the ac- 
cused has already been examined at the proper time 
after the prosecution case had closed, andthe Court 
takes additional evidence after the close of the defence 
evidence under s. 540, it is not necessary to re-examine 
him under s. 342. RAMCHANDRA PRASAD v. EMPEROR 

Pat. 979 
——--- 8. 561-A— Order under, conflicting with 
other provisions of Code—Whether can be passed. 

Obiter.—A general proposition cannot be laid down 
that the provisions of s. 561-A, Criminal Procedure 
Code, could not be used for passing any orders con- 
flicting with any other provisions of the Criminal 
Procedure Code. EMPEROR v JAMNADAS NATHJI 
SHAH Bom, 718 
———s 562—Applicability and scope— Accused 

of 30 years age prosecuted under Arms Act (XI of 

1878), s. 19 (e)—Fact that it is his first offence 

and that he isa lambardar, whether ground for 

taking security under s, 562, Criminal Procedure 

Code, and not awarding sentence. 

The fact that an accused was prosecuted under s, 19 
(e), Arms Act, for possession of an unlicensed dagger, 
is a lambardar of 30 years age, is no reason for 
showing leniency by not sentencing him 
but only taking security under s. 562, Cri- 
minal Procedure Code. His age should carry 
no weight. At that age a man has arrived 





at atime of life when beis fully responsible: for” 


hig actions and capable of realising their nature to, 
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circumstances. But it is impossible to consider that 
such a course should be adopted universally. The 
law should be allowed to take its own course and 
if it is not allowed to do so, the result would be 
that an exception is made in favour of an offender 
merely because he isa man of above the average 
position, which initself would amount to a gross 
failure of justice. Section 562, Criminal Procedure 
Code, should only be applied in epecial cases and 
for special reasons, AKHTAR MUNIR v. EMPEROR 
Pesh 783 
-S. 565 (1)—Order restricting movements of 

accused, if can be passed under s. 565. 

Section 565, Oriminal Procedure Oode, does not 
provide for an order to restrict the movements of 
the accused. 

Where on a conviction under ss. 379/75, Penal 
Code, the accused was sentenced to imprisonment 
for two years.and he was further ordered under 
s. 565 (1) to notify tothe Police his residence, change 
of residence and absence from such residence for a 
period of three years on the expiry of the sentence 
of two years: 

Held, that the order passed by the trial Magis- 
trate, so far as it related to the restriction of the 
accused’s residence to a certain specified area on his 
release, was clearly illegal. NGA Po Myrt v. EMPEROR 

Rang. 1008 

Sex Evidence Act, 1872, s. 105 
193 FB 
Acquittal—Reference under s. 307, Criminal 

Procedure Code (Act V of 1898)—Sessions-” Judge 

finding whole trial illegal~Whether can acquit 

accused—Order of acquittal set astde—Order for 
re-trial declined— Whether bars fresh trial. 

In the course of recording his reasons for reference 
under s, 307, Criminal Procedure Code, it occurred 
to the Sessions Judge that on account of wrong 
joinder of charges the whole trial was illegal and 
he, therefore, acquitted the accused : 

Held, on appeal that as the whole trial was illegal, 
the Judge could neither convict nor acquit, and that 
the High Court was bound to set aside orders of 
acquittal; 

Held, further, that not ordering a re-trial did not 
mean that there could not be a new trial and, 
therefore, the prosecution could proseeute the accused 
for the same offence for which they have never been 
effectively tried. PIMPEROR v. YEMANYA KALLAPPA 

Bom. 479 

- Appeal—Acquittal purely on question of 
fact—Riot case—Acquittal by Magistrate faced 
with conflicting facts and conflicting testimony— 

High Court will not interfere. a 

Appeals by the Crown against acquittals on ques- 
tions of fact and fact alone are not often encouraged 
by Appellate Courts, 

Held, that where faced with conflicting facts and 
conflicting testimony, the Magistrate has acquitted 
the uccused in a riot case, the High Court will not 
interfere in appeal, SUPERINTENDENT & ReMEMBRANCER 
or LEGAL AFFAIRS, BENGAL V. JATINDRA Mouan Ray 

Cal. 738 
Bail—Granting of —Power to accept sureties, 
if can be delegated to another Magistrate. 

The granting of bail is a judicial act and not a 
ministerial one and no judicial function which can 
only be performed by Courts having seisin of the 
proceedings can be delegated to another in the 
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the full. If the fact that it is his first offence by';?:absence of an express provision of Jaw, or of some 


itself be sufficient reason for waiving the punish 


ment it should be applied in all cases under 8. 19 
(e) Arms Act, in which there are no aggravating 


rule having the force of law. The proceedings entail 
something more than the mere passing of an order. 
The Judge or Magistrate who grants bail has to be 
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personally satisfied in his judicial capacity that the 
sureties produced are reliable and solvent, and also 
that the persons who sign are actually the persons 
they purport to be. Fraudulent impersonation is not 
unknown in these matters, It follows that the Magis- 
trate cannot delegate this responsibility of granting 
bail to another Magistrate unless the law expressly 
empowers him to do so. 

The very fact that se. 60, 76 (1), 85,86, Ori- 
minal Procedure Code, were deemed necegsary by the 
Legislature indicates that they are exceptions, and 
not part of the general law. The position in all of 
them is due either to some special rule of law or toa 
special clause in a contract. EMPEROR v. BANARSIDAS 

Nag. 876 
~—Burden of proof —Accused in discharging 
burden, tendering evidence to bring case within 

General Hxceptions—EHvidence leaving Court in 

doubt as to whether circumstances bringing case 

within general exceptions exist or not~Accused, if 
entitled to be acquitted, ` 

If the Court either is satisfied from the examina- 
tion of the accused and the evidence adduced by 
him, or from circumstances appearing from the 
prosecution evidence, thatthe existence of circum- 
stances bringing the case within the exception or 
exceptions pleaded has been proved, or upon a 
review of allthe evidenco is left in reasonable 
doubt whether such circumstances do exist or not, 
the accused, in the case of a general exception, is 
entitled.to be acquitted, or, inthe case of a special 
‘exception, can be convicted only of the minor 
offence, [Emprror v, U Damapana Rang.193 FB 
——— Burden of oproof-—~Prosecution case of 

explosion by petrol--Defence, if should prove explo- 

sion was by other means. 

Where the cause of explosion is alleged to be by 
use of fire, it is not for the defence to prove that 
there was some cause for explosion other than petrol. 
ALEXANDER KENNEDY v, Tan Kine PC 67 
—Complainant cross-examined by Pclice after 

close of case—Prejudice to accused—Conviction 

will be set aside, 

Where after the close of the trial the complainant 
was summoned to produce certain account books 
and the summons clearly stated that the witness 
was tofile certain account books but advant- 
age was taken of this fact, after the whole progecu- 
tion case had been clossd, to cross-examine the com- 
plainant on behalf of the Crown in respect of every- 
thing connected with this case and to fill up all the 
gaps in the prosecution evidence : 

Held, that such unheard of procedure could not 

“be too severely condemned and there was no doubt 
whatsoever that the accused was greatly prejudiced 
in his defence on the merits by the trying Magis- 
trate allowing the prosecution to cross-examine the 
complainant at very great length in the interest of 
the prosecution on the pretext that the complainant 
has become a witness for the defence. KANHAIYA 
LALL v. EMPEROR Oudh 58 

Confession—Recording of — Confession not 

recorded properly—Magistrate taking down con- 
fession called as witness—Procedure, whether 

proper—Criminal Procedure Code (Act V of 1898), 

ss. 164, 364—Criminal Circular 1—6 of Nagpur 

Judicial Commissioner's Court. 

In the matter of construction ss. 164 and 364, 
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The practice of allowing Magistrates os witnesses 
to depose to confessions is improper and that where 
matters could be put on record and would be ad- 
missible when so put, there are the strongest reasons 
of policy for supposing that the Legislature designed 
that such matters should be available in that form 
and in no other. = 

Oriminal Cireular 1—6 of the Nagpur Judicial 
Commissioner regarding thè recording of confes- 
sions, explained. Nauru v. EMPEROR Nag 962 

Confession—Retracted confession also induced 

—Whether inadmissible merely on this ground— 

Extra-judicial confession—Admissibility. 

A confession cannot be held inadmissible merely 
because it has been retracted or because of allega- 
tions as to its having been induced, in the absence 
of evidence to support them. 

Held, that excepting the statement of the accused 
as to the place of the offence which has led to some 
discovery, the extra-judicial confession of the accus- 
ed to the Magistrate must be wholly excluded. 
IBRAHIM v EMPEROR Lah. 745 
-De novo trial, meaning of. 

What is calleda trial de novo is not strictly speak- 
ing a new or fresh trial. All that it means is that 
the accused has the right to have all or any of the 
witnesses re-summoned or re-heard by the new Magis- 
trate. In ve D M. VENKATANARAYANA AYYAR 

Mad. 291 
Duty of Courts—Duty of Bench Magistrates. 

The duty of Bench Magistrates lies in adminis- 
tering the law and inthe performance of that duty 
they should not allow their minds to be diverted 
by irrelevant consideration such as want of polite- 
ness on the part of the accused in his behaviour 
towards the Police, Ramasawmy Ayyar In re 

Mad. 511 

Evidence — Murder case—Person dying 
denouncing accused as assailant in presence of 
accused and others— Accused remaining silent— 

Silence, whether admissible showing whether defence 

of accused that he acted in self-defence ts true 

or not. 

Per Full Bench.—The fact, that an accused person 
remains silent when denounced in the presence of 
witnesses by another person as the latter's assailant, 
is admissible inevidence. The reason of the con- 
frontation of the accused by the person he is 
alleged to have attacked is two-fold. First 
it is of importance as affording evidence of 
identification : if the victim dies it may beof the 
highest importance that before his death he identifi- 
ed the accused as his assailant: if he lives and 
gives evidence of the identity of the accused at the 
trial the fact that he did so at the first possible 
moment is often valuable as showing the consistency 
of his story. Secondly it affords the accused person 
an opportunity of which, howe-er, he is not bound 
to avail himself, either of denying that he is the 
Person who attacked the injured party or of setting 
up some fact which may at a later stage form part 
of his defence, such as that he was acting in self- 
defence, or under grave and sudden provocation, or 
that the injuries received were due to accident. 

The degree of weight to be attached to the silence 
ofan accused person in such circumstances depends 
stipon.the nature of the case. Many factors must be 
taken into account in assessing itend no hard and 








Criminal Procedure Code, must be looked at and x fast rule can be laid down. Care must be taken in 


construed together and it would be an unnatural 
construction to hold that any other procedure was 
permitted than that which is laid down with such 
minute particularity in the sections themselves, 
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“all cases not to put too high a value on the absence 
of an immediate denial unless the surrounding facts 
point unequivocally to the conclusion that any 
accused person, whether educated or ignorant, cay- 
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tious or impulsive, voluble or taciturn, would have 
felt bound to make a rejoinder in view ofthe par- 
ticular charge against him and in the particular 
circumstances prevailing when he was made aware 
of it. It is not permissible to arrive at an adverse 
verdict onthe strength of the opinions formed as to 
the conduct of anaccused person to supplement a 
case for the prosecution which at the conclusion of 
the evidence heard on both sides is too weak to 
justify conviction, Empzrorv, U DAMAPOLA 
Rang.193F B 
Evidence— Prosecution case based on 
circumstantial evidence establishing guilt of accused 
~~Procedure. e 
In a case of murder where the prosecution case is 
based on circumstantial evidence, the cummulative 
effect of which establishes the guilt ofthe accused, 
having settled the legal criterion applicable to the 
case, viz., whether the evidence led would satisfy the 
jury beyond reasonable doubt of the guilt of the ac- 
cused—it is then for the jury, or for the Judge, if 
there is no jury, to say, whether, applying that criter- 
lon to the facts proved, the verdict should or should 





not be one of guilty. This is the law in England 
andthe Courts in India have held the same view. 
MANGAL Sines v. EMPEROR PC 432 


——_—— Inherent powers—Exercise of, by Appellat? 

Court. 

An Appellate Court when acting under s. 476-B, 
Criminal Procedure Code, cannot invoke the inherent 
powers conferred on the Appellate Court when hearing 
an appeal from acquittal or appeal from conviction or 
appeal froni any other order and has not got ample 
power to remand the case for further enquiry. 
Manni Lat v. EMPEROR All. 434 F B 

Investigation——Person connected with Police 
inquiry dying suddenly—Necessity of investigation, 

Where a person connected with Police inquiry 
suddenly dies, necessity of holding magisterial inves- 
tigation pointed out. Nauru v. Expuror Nag. 962 


Jury—Charge to jury tn form of judgment— 
Opinions givenas definite facts— Essentials of 
offence’ not  explained— Disputed evidence not 
submitted to jury — Bias against defence—Held, 
charge was defective and conviction should not be 
upheld, 

In a case under s. 804, Penal Code, the charge to 
the jury was in form and was nothing lessthan a 
judgment. The Judge didnot make any attempt to 
explain any law to the jury and gave no explanation 
of what constitutes an offence under s, 304. He 
summed up the evidence in the manner of a judg- 
ment and throughout gave his conclugions and 
opinions as definite facts. Atthe very end of the 
charge he rendered lip-service to the duties which 
have been enjoined on him by stating: “I may 
warn you that you are in no case bound by my 
opinion which youmay find expressed in summing 
up the case. You have to judge it yourself, and 
you must decide and come to your own conclusion.” 
The whole charge was vitiated by a strong bias in 
favour of the prosecution and a strong bias against 
the defence. The disputed evidence was not sub- 
mitted to the Jury in detail and the whole evidence 
was full of discrepancies and was svfficiently 
aubicus : 

Bela, tLat the charge was very dcfective and 
sLculd not have been delivered in such a man- 
ner, and it would be unjust to uphold the cnvic- 
tica by a Judge whose charge to the jury was open 
.osuch severe criticism. Fayzu MUHAMMAD v. Em- 


EROR Nag, 741 
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Juror unable to understand language in 
evidence—Whether ground for objection 

Where a juror has been empanelled and has joined 
in a verdict of guilty but he could not understand 
the language in which the evidence was given, 
such inability isa good ground for objection under 
the law of India and the conviction will be set aside. 
ALEXANDER KENNEDY v, THE KING P C67 
—Jury—Material for suzcessful challenge not 

made for excusable reasons—Adverse verdict, if 

should be set aside. 

There is nothing in the decision of the Board in 
Ras Behari Lalv. King-Emperor, 60 I A 384 to 
warrant the wide proposition that in every case in‘ 
which there was material for a successful challenge 
and it was not made for excusable reasons, an adverse 
verdict should be set aside. Such a proposition is 
ill-founded and is contrary to the well settled prin- 
ciples laid down by the Board with regard to its 
intervention in criminal matters, ALEXANDER 
Kennepy v. Tae Kine P C67 
- Procedure — Cross-cases — Evidence for 

prosecution copied word for word in other case 

‘or defence and vice versa—Trial, whether vitiated. 
Where in two cross-cases the evidence for the 
prosecution in one case has been recorded practically 
word for word asthe evidence for the defence in the 
other and vice versa and the evidence has been 
copied so exactly that in places the words “ present 
accused " have been included where they are in- 
appropriate because the evidence is taken bodily 
from the other case, there isa serious defect in the ` 
procedure vitiating the whole trial. -Mauxe Pa v. 
EMPEROR Rang. 713 
Re-trial —Partial re-trial, if can be ordered 
by Appetlate Court. 

An Appellate Court cannot direct a partial re-trial. 
It can either directa complete re-trial or call for 
further evidence to be placed before itself. RAM- 
OdANDRA PRASAD VY, EMPEROR Pat. 979 

Revision — Abatement — Revision against 
sentence of fine—Whether abates by reason of 

applicant's death—Penal Code (Act XLV of 1860), 

3.70 -Scope of. 

A revisional application against a sentence of fine 
will not abate by reason of the death of the appli- 
cant. Under the provisions ofs. 70, Penal Code, the 
death of an offender does not discharge any property 
which would, after his death, be legally liable for 
his debtsfrom liability to discharge any fine due 
from him. Sita Ram v, EMPEROR Oudh 177 
fentence—Appeal against conviction—High 

Court finding conviction right but sentence rather 

too high-- Procedure to be followed stated— 

Criminal Procedure Code (Act V of 1898), 

ss. 439, 421. ; A 

In cases where in an appeal against a convic- 
tion the High Court thinks that though on Merits 
the conviction is right but the sentence is ‘rather 
too severe, the correct procedure is that whén*+the 
appeal first comes on for hearing it should not be 
dismissed summarily, but should be directed to 
stand over, and atthe same time notice should be 
served on Government under the revisicnal powers 
conferred upon the Court by s. 439, Criminal Proce- 
dure Code, to show cause why the sentence should not 
be reduced. At the same time it will be convenient 
to serd fcr tle record. The notice and the appeal 
will then be heard cn the same day. I£ after hears 











4 


‘Sng the Goverment Pleader, the Court cemes to the 


conclusicn that the sentence ought to be reduced, it 
can be ieduced under the revisional powers. 
Having reduced the sentence the Court can then, if 
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so minded, say thatit sees no ground for interfering 
with the conviction or sentence, and can dismiss the 
appeal summarily under s. 421, Oriminal Procedure 
Code. Bat Daanxor v. EMPEROR Bom. 504 
Sentence — Enhancement of— Motor driver 

driving car at rash speed—Passing over another 
car andin trying to come on right side, losing 
control — Collision with tree—Occupanits dying— 

Sentence of 4 months’ rigorous imprisonment by 

Magistrate— Death, whether natural consequence 

of rash act—Enhancement, if proper. 

The accused while driving hiscar at an excessive 
speed, on a straight road which was uncrowded wanted 
to pass over another car infront of him. Having got 
past the other car, the accused swerved tothe left in 
order to get back tothe proper side of the road, and 
in so doing, he lost control of his car which ran off 
the road, collided with a tamarind tree, and was 
thrown into a field, with the result that three of the 
passengers sitting in the back seat were killed. He 
was tried under s. 304-A, Penal Code, and sentenced 
to four months’ rigorous imprisonment. The case was 
referred to the High Court for enhancement of sen- 
tence : 

Held, that ina case of this sort the sentence to be 
imposed could not be measured by the consequerces 
of the act, unless those consequences were necessarily 
inherent in the act, and that the fact that three deaths 
resulted was not a circumstance which ought greatly 
to enhance the punishment to be inflicted for the rash 
and negligent act of the accused. The death of the three 
persons was not atalla naturaland probable conse- 
quence of his act. In the circumstances, the rash and 
negligent act of the accused being in driving ata 
speed at which he was unable to control the car, it 
could not be said that the punishment of four months’ 
rigorous imprisonment inflicted by the Magistrate was 
so grossly insufficient, that the High Court ought to 
interfere in revision, [EMPEROR v, MARSSAL 

Bom. 865 

Sentence — Enhancement — Trial Court 

accepting plea of guilty and sentencing— Prosecution 

evidence not recorded—Reference—Fine, if can be 
enhanced. 

Where a person on a plea of guilty was convicted 
and fined under s. 6(c), Boilers Act, and no prosecu 
tion evidence was recorded as his plea was accepted, 
and a reference was made to the High Court to 
enhance the fine: 

Held, that os there was no evidence before the 
High Court by which the heinousness of the offence 
could be judged, the discretion of the trial Court in 
the matter of sentence would not be interfered with, 
B. Biswas v, EMPEROR Pat. 548 

Sentence—-Motor cases~Rash and negligent 
driving. 


eri 


which results ina lossof life, ever though the ac- 
cident be due to an error of judgment onthe part of 
the driver. The circumstances of each case must be 
considered in imposing sentence. EmPugor v. Kuan 
MaAHOMED Saser Mazomep Bom, 870 
—Sentence--Quashing of sentence — Merits to 
be gone into—Accused denying in toto acts alleged 
—Circumstances bringing case within exception 
found in evidence of prosecution—Accused, if can 
be convicted. 
Obiter—Per Dunkley, J.—When the accused denies 
in toto theact or acts alleged, and it appears from 
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the evidence for the prosecution that there are rea- 
sonable grounds for holding that the case falls 
within an exception, the presumption enacted in the 
last line of s. 105 does notarise at all, The burden 
is on the prosecution to establish the guilt of the 
accused beyond reasonable doubt, and if upon a 
review of allthe materials on the record there ap- 
pears a reasonable doubt as to whether the case 
falls within any exception, the prosecution has failed 
to discharge that burden, and the accused must be 
acquitted or ona only a e minor offence, as 
ay be. EMPEROR V. AMAPALA 
the case may Rany. 193F B 
Statement of accused before Police during 
investigation—Use of, in trial, if proper. 

No statement made byan accused person before 
the Police could be used as evidence against him 
ina judicial trial. The statements of accused persona 
recorded bya Magistrate or by a Court of Session 
can be considered against them as there is & pro- 
vision in the Code of Criminal Procedure to that 
effect ; but a statement said tohave been made by 
an accused person to a Police Officer in the course 
of a Police investigation cannot be utilised by the 
prosecution or by the Court against the accused nor 
can any inference adverse to the accused be drawn 
from such statement alleged to have been : made by 
the accused to the investigating Police Officer. 
KANHAIYA DALL V. EMPEROR Oudh 58 
—Transfer — Informality of proceedings— 

Duty of Magistrates—Magistrate calling two wit- 

nesses to his chamber-—-Transfer application on the 

ground that he induced them to give evidence against 
applicant—Held, application should be allowed. 

Although there may be acertain informality about 
proceedings due to local conditions, , Magistrates 
must be careful that this informality is not such as 
to lead orreasonably to appear to lead to favour 
partiality or injustice or to affect orto appear to 
affect the substance of justice, And when the con- 
duct of the Magistrate becomes so friendly and in- 
formal that he interviews witnesses in his room 
when there is no necessity, when there are no Plead- 
ers and when the complainant who was present is 
not called, it would appear that informality and 
friendliness have exceeded proper bounds and that 
he has abandoned that attitude of detachment 
which a trying Magistrate inthe case where he is 
to do or seem to do justice to both parties should 
ordinarily maintain. And even if a complainant or 
an accused or Witnesses are friends of the Magis- 
trate, the Magistrate must put the claims of public 
duty before the private claims of friendship, and 
during the pendency of the case, keep his friends at 

length. 
aT Consequently, where the Magistrate calls two of 
the complainant's witnesses for interview in his 
chamber and the complainant thereupon files a 
transfer application onthe ground that the Magis- 
trate induced -them not to give evidence against the 
accused, the application must be allowed as the 
circumstances are such as to give rise to reasonable 
apprehension in the mind ofthe complainant that 
his case will be prejudiced if it is heard further 
by that Magistrate, Kazı Moaammap V. carey 
in 





-Gustom (N.-W. F. P.)—Migration—-Abandonment 


of original custom after migration —Proof of. 

Gustom tobe binding must be ancient, and in the 
normal course a migrating family that follows 
Customary Law adheres to its original custom, 
though after complete severance from its former resi- 
dence and prolonged residence and association with 
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people following other customs it may gradually 





adopt those other customs. AYUB Kuan v. AKRAM 
Pesh. 41 

Migration—Family residing in Abdara 
following ‘pagwand'’ rule — Migration to Becket 


Ganj where chundawand prevails — Held, on 

evidence that original custom prevailed, 

The Khalils of Abdara who followed the “ pag- 
wand" rule in matters of succession, migrated to 
Becket Ganj where the ‘chundawand’ rule prevailed 
and resided therefor more tnan three generations. 
No evidence was brought forward to prove that 
any member of the family had either adopted the 
custom of Becket Ganj ‘or had abandoned that of 
Abdara: 

Held, that in matters of inheritance the family 
was still governed by the custom of “ pagwand”™ 
to which they were subject in Abdara. AYUB Kuan 
v. AKRAM Pesh 41 


Custom—Proof—Custom, how proved—Proof of 
special instances. 

Custom can properly be proved by general evidence 
given by members of the family or tribe without proof 
of special instances. Soman Sines v, NARAINI 

i Lah. 929 
— Proof of—Positive evidence, necessity of. 

Custom is not a matter of deduction or conjecture 
but should be established by positive evidence, 
Tes Buran v. Sira Ram Lah. 591 


Custom (PunJab)—Allenation—Reversioner, title 
of, whether derived from common ancestor or 
father—Alienation by father of reversionary right 
ineffective—Father never inheriting — Alienation, 
if can be enforced against son. 

A reversioner derives his right to succeed to ar- 
cestral property from the common ancestor and not 
from his father, and an ineffective alienation of 
prospective reversionary rights made by the father 
cannot be specifically enforced against the son, when 
the father never inherited the property Sure 
Mouwawtmap Kean v. CHUHR BHAY Lak. 506 
—_—— Sale of reversionary right in 

widow's estate—Whether  void-—-Transfer of 

Property Act (IV of 1882), 3. 6. 

The sale of reversionary rights in a widow's estate 
is opposed to the principles of customary or tribal 
law and according to the principle of s. 6, Transfer of 
Property Act—which canbe taken asa guide, though 
the Act is not in force in the Punjab—such a transfer 
is void. SHer Monammap Kuan v, OHUHR Sag 

Lah. 506 








en en SOLA Khatris cf Lyallpur District 
-Whether governed by customary law or 
Hindu Law. 


Held, that Sodhi Khatris of the tribe in question in 
Lyallpur District were not governed in matters of 
alienation by the principles of Punjab Customary Law 
but by Hindu Law. BAGHEL Sines v, Daan KAUR 

Lah, 952 

Applicabllity—Agriculture, main source of 

livelihood—Mere fact that some members supple- 

ment income by salary from Government does not 
show family is not governed by custom. 

‘Where service is not the main occupation of the 
family but agricultural income is the main source 
of livelihood, from the mere fact that a few members 
of the family supplement their income by salaries 
derived from Government service, it does not follow 
that the family has given up agricultural pursuits 
and that such a family cannot be held to be bound 
by customary law. Rama SAH v. Kurpie SINGH 

Lah, §57 
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——— Applicabllity—Brahmins of; Kale g% of 
village Jhang Saidan—Whether governed by Hindu 
Law 


aw, 

Brahmins of the Kale got «of the village Jhang 
Saidan inthe Rawalpindi District are governed by 
Hindu Law and not by custom. ‘Tey Baan v. SITA 
RAM Lah. 591 . 





Tan Brahmins — Presumption. i 
In the case of Brahmins the initial presumption is 
that they are governed by Hindu Law and the burden 
of proof lies on the person who alleges that they are 
governed by custom. Tes Buan v. Sita Ram Lah. 591 
Marriage — Presumption — Cohabitation, 
whether raises presumption of marriage—Brother 
of deceased husband taking muklawa—Whether 
tantamount to karewa marriage. , 
Marriage cannot be presumed from mere cohabita- 
tion withoutthe performance of any ceremony. It 
makes no difference whether the female is a widow 
or isunmarried. If, however, among the Jats a man 
dies before the maklawa or bringing home-of-the- 
bride ceremony, and his brother takes the muklawa, 
this is considered tantamount toa hkarewa marriage. 
Cuanp Kaur». BHAGWAN SINGH Lah, 371 
Proof of — Particular alleged— 
Burden of proof. f h 
Tt lies on the person asserting that he is ruled in 
regard toa particular matter by custom to prove that 
he isso governed and not by personal law and 
further to prove what the particular custom is, 
Sogan BINGH v. NARAINI Lah. 929 
Successlon—Father's self-acquired pro- 
perty — Aulak Jats of Amritsar District— 
Collaterals, if exclude daughters. Aa 
Among Aulak Jats of Amritsar District, the 
daughters are not entitled to succeed to the self- 
acquired land of their father upon the death of their 
mother in the presenco of collaterals. Kartar BINGA 
v. BANTO Lah. 379 
—— —Jats of Jullundur District who 
migrated to Lyallpur District — Self-acquired 
property of male proprietor dying without male 
lineal descendants — Daughters, i exclude 
collaterals. h , 
Among Jats of Jullundur Tahsil who migrated 
tothe Lyallpur District, daughters of male pro- 
prietors who die without male lineal descendants 
exelude collaterals from succession to the self- 
acquired property of their father. HARBANS KAUR v. 
NAGINA SINGH Lah. 843 





custom 








` ———Khatris and Brahmans of Gujrat 
District held governed by custom and not by Hindu 
Law. ~ i 
Khatris and Brahmans of different villages in the 
Gujrat District follow Customary Law in matters of 
inheritance and succession and they are not 
governed by the provisions of Hindu Law. Rama 
Saag v. KULDIP SINGH Lah. 557 
Maint Khatris of Kasur Tahsil, 
District Lahore—Whether governed by custom or 
Hindu Law. f N 
The Maini Khatris in Tahsil Kasur in District 
Lehore, are governed by custom in the matter of suc- 
cession to sonless proprietors and not by Hindu Law. 
Sonan SINGA v. NARAINI Lah. 929 
-_ Widows of pre-deceased sons, whether 
succeed to shares which their husbands would 
inherit, among Jat Sidhu Barars of Sangewala in 
Tahsil Fazilka in Ferozepore District—Such 
widows remarrying brothers of deceased husband 
—Whether can succeed—Unchastity, whether entails 
orfetture. 
Adan to customary law amongst the Jat 
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Fazilka in Ferozepore District the surviving sons and 
the grandsons as representing their deceased fathers 
inherit the property, the same rule applies to sonless 
widowed daughters-in-law and grand-daughters-in- 
law. Grandsons and widows succeed to the share that 
their deceased fathers or husbands would have in- 
herited. This means that sonless widows of pre- 
deceased sons succeed and the unchastity of widows 
does not entail forfeiture, 

But if the widow re-marries her deceased hus- 
band’s brother, she would not be entitled to 
succeed, Guasp Kaurv.Basawan Siyen Lah. 371 
Damages—Libel by many newspapers — Suit 

pea all—Plaintiff, if can get damages more than 

nce, 

_ There is much of justice, equity and good conscience 
in the principle that no man shall be compensated 
twice or more times over for the same injury and that 
a newspaper libel should notbe exploited to the 
profit of the person libelled. The plaintiff has his 
choice of remedy and may take it, for his compensa- 
tion, where he will. H. K Hores v, H, SMILES 

Rang. 853 
Dangerous Drugs Act (I1 of 1930), ss. 13 (a), 

21 (1). Suz Opium Act, 1878, s. 9 (d) 450 
Debt—Ezxisting debt payable at a future date, if 

can be attached, 

An existing debt, though payable at a future date, 
may be attached, whilst salary, wages, or money 
accruing due may not, JAGANNATA v, JAMNAVALLABH 

Nag. 266 
Debtor and credltor— Creditor accepting surety to 

a certain extent and striking out debtor's liability 

tothat extent—Whether saves limitation 

Where the creditor accepts a surety who agrees 
to him toa certain amount instead of the debtor 
and strikea out the claim against the debtor to 
that extent, the acceptance of the surety by the 
creditor cannot be regarded as tantamount to pay- 
ment and will not operate to save limitation. 
Soupacar V. JOTI PRASAD AN. 152 
Decree—Ezecutability—Suit referred to arbitration 

without intervention of Court—Arbitrator finding 
sum due to mortgagee and that he is entitled to 
possession— Decree in terms of award~ Decree, 
whether merely declaratory — Whether can be 
executed by attachment and sale of mortgaged 
property. 

Parties toa suit on a debt due on a mortgage, 
referred, without the Court's intervention their 
dispute to arbitration. The arbitrator found that 
there was 9 specific sum due at the time of the 
award and that the mortgagee was already entitled 
to take possession of the house. In execution of 
the decree passed in terms of the award by attach- 
ment and sale, it was contended that the decree 
being merely declaratory, could not be executed. 

Held, that the deciee was not merely a declaratory 
decree and that, therefore, it could be executed by 
attachment and sale of the mortgaged property. 
Pokuar Sinea v. RIKI Snes Pesh. 875 

AAE e PIE mentioned as security 

—Personal covenant—Decree-holder, if bound to 

proceed against properties first. 

Even if properties have been mentioned in the com- 
promise as having been givenas security fur the 
recovery of the decretal amount, where the com- 
promise clearly shows that there was a personal 
covenanton the part of the judgment-debtor to pay 
the amount, the decree-holder is not bound to proceed 
against the properties first. GWALA PRASAD KHANNA 
v, MATHURA PRABAD Oudh 625 


jurisdiction of Court — Whether renders decree a 

nullity. i 

The defect in the territorial or pecuniary jurisdic- 
tion suchas can be cured by s 2L of the Code of 
Civil Procedure, ors. 1l ofthe Suits Valuation Act, 
does not make the decree ab initio void and a nullity 
so as to justify the execution Court going behind it. 
The mere fact that the amount of the decreo is 
beyond the pecuniary jurisdiction of the Couzt passing 
it will not, in the absence of any intention of mala fide 
undervaluation by the plaintif decree-holder, cause 
the decree tobe a nullity. Gwara Prasan KHANNA 
v. MATHURA PRASAD Oudh 625 

Proceedings under preliminary decree for 
accounts to obtain final decree for money—Whether 
proceedings in execution, 

Under the Civil Procedure Code, the proceedings 
under a preliminary decree for accounts to obtain 
a final decree for money are proceedings in the 
suit and are not proceedings in execution in the 
technical sense of that word as used in the Code. 
Vaisano DITTI v, RAMBSHRI PG 427 
Deed — Admissibility — Transfer of immovable 

property — Deed not registered — Admissibility 

where title to property is in dispute. 

Deeds transferring immovable property, if un- 
registered, are not admissible and cannot b2 con- 
sidered, where the title tothe property is in dis- 
pute. AYUB Kean v. AKRAM Pesh. 41 

Construction—Courts must place themselves 
in the position of parties and look to their intention 
at the time. 

In construing document, apart from any general 
principles of construction, the Courts have to place 
themselves in the position of the parties and to as- 
certain in the best way they can what was the inter- 
tion ofthe parties when they entered into the trans- 
action, SET URAMA AIYAR V. RAMACJANDRA Alvar 

Mad. 588 


Recitals in mortgage-deed — Evidentiary 





value. 

A recital in a mortgage-deed is not necessarily 
any evidence ofthe truth of the statements contain- 
ed therein nor is a person debarred from proving 
other facts not recited in the document which would 
go either to validate or invalidate the document exe- 
cuted by the manager ofa joint family when the 
question arises as to how far the family property is 
bound thereunder. Soisn Lat Vv, ZORAWAR SINGA 

All. 33 
Devolution—Substitution of assignee or person on 
whom interest has devolved—Necessity of. 

In all cases where the law allows devolution, the 
assignee or other person on whom the rights in question 
have devolved has to be substituted, asfar as may be 
for the original owner of the interest, subject of 
course to any express or implied prohibition to the 
contrary. Itistrue, this rule findsno place inthe 
General Clauses Act, but it isa principle of general 
application nevertheless, JUHARMAL v. Firm Kampas- 
Barneso Das Nag. 1003 
Easement— Principle that one trespasser cannot 

tack on to his possession the possession of another 

trespasser-—Wahether applies to acquisition of right 
of easement. 

The principle that one trespasser cannot tack on 
to his own possession the possession of another 
trespasser cannot apply to the acquisition ofa right 
of easement which must be distinguished from 
ownership. These rights cannot co-exist as they are 
mutually exclusive. The adverse possession spoken 
of in connecticn with acquisition of owership means 
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total exclusion of the rightful owner; whereas the 
enjoyment and user necessary for the acquisition 
of easement is consistent with the possession as 
well as the enjoyment by the rightful owner. The 
right of easement is annexed to the tenement and 
cannot be acquired in gross as a personal right. 
Nago o. LAHANI Nag. 921 

Suit for declaration of right-- Necessary 

Partin Eee Procedure Code (Act V of 1908), 

0. I, r. 9. 

Tn a suit for a decree for declaration of the 
plaintiff's right of easement in respect of a path- 
way, every owner of the servient tenement who denies 
the plaintiff's right or is concerned in the obstruction 
should be impleaded. In the absence of these 
necessary parties any decres obtained by the plaint- 
iff will be infructuous. RAKHALDAS MUKHERJI 2. 
KALIPADA BHATTAOHARJI Cal. 164 
Elections—Joint Hindu family—Person not paying 

amount required in personal right butas member 

of joint Hindu family—Eligibility for membership 
of Agra Zemindars' Association— Qualification as 
to maintenance allowance—Nature of—U. P. Court 

of Wards Act (IV of 1912), s. 4. 

An elected or nominated member to be eligible 
must himself be paying land revenue or under-pro- 
prietary rent amounting to Rs 1,500 and he cannot take 
into account the entire land revenue or under-pro- 
pristary rent which all the members of his family living 
jointly with him are paying, Consequently a person 
who does not pay in his own right land revenue of 
Rs. 1,500 per annum but who is a member of a joint 
Hindu family paying land revenue amounting to 
more than Rs. 5,000 is not eligible for election ty 


. the Court of Wards or ths Agra Province Zemin- 


dars’ Association unders, 4, U. P, Court of. Wards 

Act, read with r.5 of the Rules of the Agra Pro- 
vince Zemindars’ Association and the U. P. Electc- 
ral rules. 

The qualification that an elected or nominated 
member must be in receipt of a maintenance allow- 
ance of at least Rs. 1,200a year, must necessarily 
mean the allowance to which he is entitled personal- 
ly, and not to the entire amount which may be 
allowed to him and the other members of his family 
jointly. The very essence of a maintenance allow- 
ance is to provide support for such person and the 
fixing of this amount is obviously intended to pre- 
scribe a minimum standard of status for him. It is 
impossible to hold that the manager of a joint Hindu 
family and, forthe matter of that, every junior 
member of such family, would be eligible merely 
because the entire family taken together is in receipt 
of a maintenance allowance of Rs. 1,200 a year, 
although the rateable share of each member may be a 
very small amount., MOHAMMAD Hasan v. QAJADZAR 
PRASAD All. 520F B 
———-—U, P. Electoral Rules, 1926, Sch. IT, rr. 2, 11 

—Interpretation — Qualifications for election—~ 

Condition of payment of land revenue. 

A person who does not pay in his own personal 
right land revenue amounting to Rs, 1,500 or more 
per annum but is merely a representative of a joint 
Hindu family paying such land revenue, is not 
qualified as elector for the Agra Landholders’ Con- 
stituency, within the meaning of r. 11, U. P. Elec- 
toral Rules, and is, therefore, not eligible for mem- 
bership of the Agra Zemindars’ Association under 
B. 5(1). MoadAMMAD Hasan y. Gasapaar PRASAD 

All. 520 FB 
Electricity Act (IX of 1910), s. 39—Adstraction, 
if a necessary ingredient of offence under. 

Abstraction isnot always a necessary ingredient 
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for an offence under s. 39. The consuming of the 
electricity and the regular causing of the record of 
that use in the shape of the figures on the dials in the 
meters to be altered is a dishonest user. Rast Be tart 
Saaw (Hanna) v. EMPEROR Cal. 657 
s. 39—Meaning of s. 39, Blectricity Act 
—Abstraction, whether necessary ingredient of 


s. 39. 

Section 39, Electricity Act, does not say that 
dishonest abstraction or consumption or use of 
energy is theft. The section means no more than that 
the offender isto be treated inthe same way as if 
he had committed the offence of theft. Rasa BEHARI 
Saaw (HANDA) v. EMPEROR Cal. 657 
——----$8. 39, 41— Whether separate enactments 

—General Clauses Act, 1887, s. 26, 

For the purpose of s. 26, General Olauses Act, 
it must be taken that ss. 39 and 44, Electricity 
Act, are to be considered as separate enactments. 
Rasu Bsnarr Saaw (HANDA) v. EMPEROR Cal. 657 
Equity—Lashes-—-Person standing by and letting his 

rights slide—Whether can claim benefit of his 

laches. 

When a person intermeddles with outstanding dis- 
putes, he does so at his peril, and if he chooses to 
stand by and let his rights slide, he cannot afterwards 
claim to be given the benefit of his laches and placed 
in a better position than his transferor to the detri- 
ment of others who have acquired rights in pending 
legal proceedings. JUSARMAL v, Firm RAMDAS-BALDEO 
Das Nag.1003 
Estoppel—Allowing ex parte decree tobe passed— 

"Effect of. 

Where a party allows a decree to bə passed ex 
parte against him by omission to defend a suit, it 
is too much to suggest therefrom that 9 further 
estoppel would also arise against him because 
somebody chooses to puta particular interpretation 
on that omission. RAMANKULANGARE ILLATH Narayan 
NAMBI v. PILAVIL JLLATH Sankaran NAMBI 

Mad. 842 
Both parties under mistaken impression— 

Duty of Court to scrutinise connection between 

representation and course of conduct. 

Where both parties are under a mistaken im- 
pression as to their respective rights if one of the 
parties asks the Court to believe that any conduct 
or omission on the part of the other misled the 
former party into adopting a particular course of 
action, 1b is necessary for the Court to scrutinise 
the connection between the representation and the 
course of conduct alleged to have been persued as 
a result thereof. RAMANKULANGARE Innate NARAYAN 
Mad. 842 
— Essentials of the doctrine—Real state of 

facts at variance with facts represented, known to 

party pleading estoppel—Doctrine, if applies 

Held, on facis that there was estoppel. 

In order to attract the doctrine of estoppel, there 
must be representation of a fact and on the faith 
of that representation the act must be done. These 
two factors prima facie attract that doctrine. It 
would not be applied if the real state of facts, which 
is at variance with the facts represented, be known 
by the party pleading estoppel. It would not be 





‘applied also to defeat a statutory enactment on the 


principle that there is no estoppel against a statute. 

Where representation of a fact was made by the 
transferee that the tenancy was an occupancy hold- 
ing, and the petitioners acted on the faith of that re- 
presentation by making the application for pre-emp- 


‘tion and it was not pleaded nor was there any 


proof or a finding that the said applicants knew 
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that the tenancy was not an occupancy holding, and 
there was no statutory provision which would be de- 
feated by allowing estoppel to operate: 

Held, that it was open to tke opposite party 
to plead or prove in these proceedings that the 
tenancy was governed by the Transfer of Property 
Act, MOHINI Monax MITRA v. Ranga SUNDARI Dast 

Cal, 525 
Omission to speak out, when creates estoppel. 

The law relating to estoppel draws a distinction 
between representations and omissions, and omission 
to speak out will furnish a basis for estoppel only 
when circumstances are such as to throw upon a 
party the duty to speak out the truth. RAMANKULAN- 
GARE JIJLLATH Narayan Namor v. PILAYIL JLLATH 
Sankaran NAMBI Mad. 842 

Parties entering into arbitration and 

agreeing there shall be no right of appeal in a 

particular case—Agreement, legality of, when law 

governing it provides for appeal—One party, if can 
subsequently challenge validity of bye-law and 
claim right of eppeal. 

Where the parties have gone to arbitration when 
a bye-law framed under the Co-oparative Societies 
Act was in force, that bye-law must be taken to 
govern the contract and be treated as though it were 
one of the conditions of the contract. There is 
notbing illegal in the parties agreeing that there 
shall be no right of appeal in a particular case. 
The consideration for such an agreement on the 
part of either party is the agreement of the oppo- 
site party to forego its right of appeal. When the 
society has thus given up its right of appeal and 
the opposite party has acted upon that basis, the 
society cannot subsequently be allowed to challenge 
the validity of its bye-law and claim a right of 
appeal. Liven if there isa right of appeal given by 
statute, there is nothing illegal in the parties 
giving it up for aconsideration as above. 

Consequently, where the rules framed by the Local 
Government allowed a reference to one, or three 
arbitrators but under the bye-laws of the society in 
force when the dispute was referred, provi- 
sion was made fora reference to three arbitrators 
only andthe decision of the arbitrators was made 
final, whether the bye-law wag intra vires or not, 
it may be taken that the parties 
refer to three arbitrators only in consideration 
of the right of appeal being abandoned, and such 
an agreement not being illegal, the society is 
estopped from repudiating it. Mope Town Co- 
OPERATIVE Sootaty, LTD., LABORE V.M. ABU-UL- ASAR 

| HAFIZ J ULLUNDARI Lah. 483 

Statute imposing positive duty for doing of 

the very act which plaintiff seeks to do—Defendant, 
whether can prevent it by setting up estoppel. 

Where a statute enacted for the benefit of a 
section of the public, that is, on grounds of public 
policy, imposes a duty ofa positive kind, not avoid- 
able by the performance of any formality, for the 
doing of the very act which the party suing seeks 
to do, iis not open tothe defendant to set up an 
estoppel to prevent it. This conclusion must follow 
from the circumstance that an estoppel is only a 
rule of evidence which under certain special cir- 
cumstances canbe invoked bya party to an action; 
it cannot, therefore, avail in such a case to release 
the plaintiff from an obligation to obey such a 
statute, nor can it enable the defendant to escape 
from a statutory obligation of such a kindon his 
part. It is immaterial whether the obligation is 
onerous or otherwise to the party suing. The duty 
of each party isto obey the law, To hold, that in 
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such a case estoppel is not precluded, since, if it 
is admitted, the statute is not evaded is to approach 
the problem from the wrong direction; the Court 
should first of all determine the nature of the ob- 
ligation imposed by the statute, and then consider 
whether the admission of an estoppel would nullify 
the statutory provision. MARITIME ELECTRIO Co., LTD. 
v. GENERAL DAIRIES, LTD. P C 616 
Evidence—Admissibility—Recitals — Mortgage- deed 
reciting necessity—Admissibility of. 

Recitals in mortgages or deeds of saleof the exis- 
tence of necessity are admissible in evidence, 
but they are not evidence by themselves of the 
fact. Ben Nats v RAJESAWARI DEVI Oudh 725 
-Judgment inter partes—Admissibility. 

Where ell the parties to the present case 
were parties to a former litigation, the judgment in 
that suit is evidence of what were the points in issue 
between the parties in that suit and of what was the 
result of the suit, Marser Sine. v. Rar Krisuna 
BAHADUR Pat. 109 

Presumption—Plaintiff deliberately refusing 
to go in witness-box to clear points—Inferences. 

See Hindu Law 993 
———— Relationship-——Proof of — Nature of— 

Standard of special strictness, if can be laid down 

—Evidence of general reputationin proof of 

relationship. 

No standard of special strictness is applicable to 
the proof of collateral relationships in India, and it 
cannot be laid down asa general rale that where the 
plaintiff claims as a collateral heir he is bound to 
allege and prove his title through the common ances- 
tor in all its stages, ° 

The Evidence Act does not contain any express 
provision making evidence of general reputation 
admissible as proof of relationship. LAKSHMI REDDI v. 
VENKATA REDDI PC 881 

Transaction challengel 20 years— 

Evidence, nature of. 

Where the transaction is challenged after 20 
years, itis hard to expect the witnesses to remem- 
ber the details, Bep Nata v. Rasesawart DEVI 

Oudh 725 
Evidence Act (i of 1872), ss. 27, 8—Scope of s. 27 
~-Whether in nature of proviso to previous sections 

Statement that accused deposited karas belonging 

to deceased and showing the spot—Admissibility of. 

Section 27 of the Evidence Act isinthe nature 
of a proviso relating to the previous sections which 
lay down the general rules as to the inadimissi- 
bility of confessions made in certain circumstances. 
Whether a confession to which s. 27 of the Evidence 
Act applies was induced by promises or not ig 
immaterial. The general ground for not admitting 
confessions made either to a Police Officer, or 
made under any inducement, or made by persons 
while in custody, is clearly the danger of admitt- 
ing false confessions; but the necessity for this 
precaution disappears when the truth of the con- 
fession is guaranteed by the discovery of facts in 
consequence of the information given. The state- 
ment, therefore, that the accused had deposited 
two karas belonging to the deceased in a certain 
place and offered to show the Police the spot is 
admissible. Such a statement is no more than a 
bare statement which could be deduced from the 
fact that he showed the spot, which is evidence 
of conduct admissible under s. 8 of the Evidence 
Act. Nasru v. Emprror Nag. 962 

s. 32 (5)—Testimony as to matters which 
could not be within knowledge of witness— Clause 

(5) of s, 32 should be properly applied, 


after 


A 
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Witnesses should not be permitted to give their 
testimony as to matters which could not be within 
their own knowledge without first stating the source 
of their information, Time, trouble and expense 
would be saved if cl. 5 ofs. 32 of the Evidence Act is 
properly applied and witnesses required to prove the 
statements relied upon with proper particularity and 
with due attention to the requirement that the 
person making the statement had special means of 
knowledge. It cannot rightly be left to time or 
chance or cross-examination to disclose whether a 
statement has any basis wae oa zme aea or 

issibili MI REDDI V. VENKA 
admissibility. Laxsas eee 
ss, 59, 91—Oircumstances relating to mort- 
gagee's possession of title deeds, oral evidence as 
to —Admissibility of. y 
An agreementof the parties to create a mortgaga 
(and the terms of the mortgage) cannot be proved 
by parol evidence while oral evidence would 
be admissible to prove the circumstances in which 
the documents of title came to be in the possession 
of the person who claims to be a mortgagee and 
the mortgagee is also entitled, and indeed 
called upon, to prove the factum of the mortgage or 


A 6 . R. K. BANERJEE 
deposit. Guanam KAUR V Rang. 830 


8. 65—Secondary evidence, when admissible. 
Under s. 65 ofthe Evidence Act, one of the cases 
in which secondary evidence may be given of the 
existence, condition or contents of 4 document is 
when the original is shown or appears to be inthe 
possession or power of the person againet whom the 
document is sought to be proved. Satcue Nara v. 
BRAHMA Dutta , Oudh 799 
s. 71—Scope of—Evidence of attestation— 
Admissibility. : 
hove îs nothing in the Evidence Act to preclude 
a party from adducing as witnesses to the execution 
of the deed any persons who happened to be present 
when the deed wasexecuted and actually saw it signed 








by the executant and by the attesting witnesses. ` 


Section 71 does, it is true, permit the evidence of the 
executant ofthe deed in certain circumstances. It 
_ does not, however, have the effect of rendering his evi- 

dence or that of other witnesses inadmissible in 
different circumstances. MURARI Lan v. MUBAMMAD 
BAMIUDDIN AHMAD KHAN All, 988 


s. 91. 
Seu Evidence Act, 1872, s. 59 830 
Ser Transfer of Property Act, 1882, s. 5! 681 
ss, 91, 92—Registered lease, if can be varied 
ater unregistered agreement. i h 
H is yake, pinanah that if a contract is contained 
in several letters, all the letters in which it is con- 
tained must be proved, and that s. 91 of the Evidence 
Act, applies equally to case in which contracts, 
grants or dispositions of property are contained in 
one document and to cases in which they are son- 
tained in more documents than one, But when the 
agieement in question cannot be admitted in evi- 
dence owing to its not having been registered, it 
is not permissible to vary the terms of a registered 
lease by a later unregistered agreement. JANKA 
Keer 0. Anant SINGA , Oudh 263 
—8. 92—Obiter—Surety induced to sign as 
executant, promissing not to sue him as such — 
Proviso (1) tos. 92, whether applies. 
Obiter,—Where there was an expressly alleged 
fraud, such as that the payee induced the surety to 
sign as executant, or that he promissed not to sue him 
except as such, then proviso (1) tos. 92 would come 
into operation. U Pg v, U Curr Huus Rang. 477 
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— S, 92-- Promissory note — Allegation that 
some executants signed as surety for others— 
Evidence to prove such allegation, admissibility of— 
Agreement between co-debtorsas to suretyship, 
whether affects right of promisee. 

Evidence to prove that the two executants of the 
promissory note signed in the capacity ofsurety is in- 
admissible under s. 92, Evidence Act. Even where the 
contention is thatone of the executants signed as a 
surety to the knowledge of the money-lender, such evi- 
dence is inadmissible and where inspite of such an 
agreement of suretyship, the executants sign the 
document as co-debtors, the agreement amongst the 
co-debtors cannot affect the right of the promisee. 
U Ps v, U Ost Haun Rang. 477 
s$. 92—Registered mortgage-deed—Oral evi- 

dence to prove that mortgagee had agreed to accept 

a portion of the mortgaged property in full 

discharge of the mortgage debt—Admissibility. 

Oral evidence to prove that the mortgage amount 
was settled at a sum lesser than the actual amount 
due and that the mortgagee had agreed to accept in 
full discharge of the claim under the mortgage-deed 
a certain portion of the mortgaged property is ad- 
missible. Proof of such an agreement is not preclud- 
ed by s. 92 ofthe Evidence Act. KRISHNASWAMI Rao 
V. SREENIVASA DESIKAN Mad. 699 

s. 105—Burden to prove innocence, if lies 
on accused, 

The decision in Woolmington v. Director of Public 
Prosecutions 135 Ind. Cas. 462 that whilst the prosecu- 
tion must prove the guilt, there is no such burden laid 
on the accused to prove his innocence and itis suffi- 
cient for him to raise a doubt as regards his guilt is 
in no way inconsistent with the law in British India. 
Indeed the principles there laid down form a valu- 
able guideto the correct interpretation of s. 105, 
Evidence Act. Emperor o. U DAMAPALA 

Rang.193 FB 

- 88.105, 106—Criminal trial — Burden of 
proof’as to guilt of accused—Burden, whether shifts. 
The phrase ‘burdén of proof’ is used in two dis- 

tinct meanings in the law of evidence, namely .the 

burden of establishing a case, and the burden of 
introducing evidence. Ina criminal trial the burden 
of proving everything essential to the establishment 
of the charge against the accused lies upon the 
prosecution, and that burden never changes, But it 
would clearly impose an impossible task on the 
prosecution if the prosecution were required to . 
anticipate every possible defence of the accused and 
to establish that each such defence could not be 
made out, and of this task the prosecution is reliev- 
ed by the provisions of s. 105, Evidence Act, and 
its closely allied section, s. 106. Section 105 enacts 
that the burden of proving the existence of circum- 
stances bringing the case within any general or 
special exception inthe Penal Code, shall lie upon 
the accused, and the Oourt shall presume the ab- 
sence of such circumstances. In this section the 
phrase ‘burden of proof' is clearly used in its 
second sense, namely, the duty of introducing evi- 
dence. The major burden, that of establishing on the 
whole case the guilt of the accused beyond reason- 
able doubt, never shifts from the prosecution, The 
duty ofthe accused under s. 105 is to introduce 
such evidence as will displace the presumption of the 
absence of circumstances bringing the case within 
an exception, and will suffice to satisfy the Court 
that such circumstances may have existed. The 
burden of theissué as to the non-existence of such 
circumstances is then shifted to the prosecution, 
which has still to discharge the major burden of 
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proving onthe whole case the guilt of the accused 
beyond reasonable doubt. Empzeor v. U DAMAPALA 
Rang.193 F B 

s s, 112 —“ Access"—Husband soon after mar- 
riage leaving for another city and returning after 
month but not living with wife—Child born to wife 
after 280 days from date of marriage but during 
subsistence of marriage — Legitimacy of child— 

Wife, whether entitled to maintenance. 

Where a husband goon after his marriage left 
for another city, and returning back aftera month 
refused to go to the house of his wife and live 
with her and after more than 280 days from the 
marriage but during the continuance of the mar- 
riage a child was born to her: 

Held, that though the marriage between the 
parties may still be subsisting in the eye of the law 
and the child of the wife is for that reason to be 
presumed tobe the child of the husband yet on 
the evidence it was clear thatthe husband did not 
get access to the wife during the time when the 
child could have been begotten and consequently the 
presumption that the child is the child of the kus- 
band was rebutted. f 

Held, also, that the fact that her child wag be- 





gotten when her husband could not get access to” 


her showed that she must have been guilty of 
adultery on more than one occasion and, therefore, 
she was not entitled to maintenance. Ma TuaBIN v. 
Matne Mya Kun h Rang. $25 
———-5.114. See Railways Act, 1890, s. 72 (2) (o) 


S. 114—Presumption— Motor accident — 
Damages, suit for — Proof that car at time of 
accident belonged to defendant — Presumption — 
Rebuttal. ; 

In an action for damages for injury due to motor car, 
accident, proof by the plaintiff that the car which caus- 
ed the accident belonged at the tims to the defendant, 
affords prima facie evidence that the driver of the 
car was the defendant's servant, The defendant, of 
course, can displace that presumption by showing 
that at the time of accident the car was not under 


his control. LinapHar UHATURB.US v. HARILAL 
JETHABHALI Bom 817 
-———s,. 114 (J) Srp Railway 1 


$8. 123,124 - Previlege under-Whether can 
be claimed in respect of statements made to forest 
range officer in the course of investigation, 
Privilege under ss, 123 and 124, Evidence Act, can- 
not be claimed in respect of statements recorded in the 
course of an investigation permitted by law as for 
example by the forest range officeras theydo not 
relate to any affairs of State nor can they besaid to be 
communications made in official 
closure of which would be injurious to public in- 
terests In re IKALIYAPPA UDAYAN Mad. 867 
Execution—Decree ugainst son of M—xecution 
against estate of M—~—Occupancy rights creuted in 
lund tn time of M's ancestors in favour of third 
parties—M purchasing occupancy riyits long after 
his father's death witn his own money—Lund, whe- 
ther becomes ancestral in hands of M qua his son— 
Decree against son for loan taken by M, whether 
can be executed agains such Land. . 
in the time of M's ancestors, occupancy rights had 
been created in a certain land in favour of third 
parties, and the estate so carvel out hal passed 
away from their hands. All that devolved on M on 
his father's death was the proprietary rights in the 
land, At that time the occupancy rights were held by 
third parties, and it was long after hig father’s deatn 
that M had purchased these valuable rights from the 
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tenants for a considerable sum of money belonging to 
himself : 

Held, that this was clearly his own self-acquisition 
and the estateso acquired could not possibly be im- 
mune from attachment in execution of a decree against 
his estate; 

Held, also, that the act, which brought about this 
state of affairs, was the purchase by M with his own 
money, and that the interest so purchased could not 
be regarded as having devolved oa him by inherit- 
ance from his father. Fira Saanxar Das-Baag Man 
v. LABA SINGA Lah. 385 
Instalment decree—Decree not making entire 

amount payable at once after default—Decree, 

executability of, for instalments within time, 

Where the decreas dees not make theentire decretal 
amount payable at once after default of the first 
instalment, the decree should be executed for recovery 
of the instalments that are within time, GwaLa 
Prasap KHANNA v. MATHURA PRASAD Oudh 625 
—Mortgage—Decree for sale of property— 

Objection in execution that property is servize 

inam and not alienable -Power of executing Court 

to go into the question. 

When there is a final decree forsale of mortgaged 
property it is not permissible for the executing 
Court to enquire into a plea raised by the judg- 
ment-debtor that the property is not liable to be 
sold onthe ground that itis a temple service tnam 
and, therefore, inalienable. ANNAMALAI OaETTIAR v. 
KuMARAPPAN SRIRANGAOHARIAR Mad.103 

Property mortgaged purchased by auction- 
purchaser inexecution— Subsequent discovery by 
decree-holder that he had not included his full claim 
under decree— Property, if can be re-sold, 

Where an auction-purchaser purchased the mortgag- 
ed field in execution of decree with the permission of 
the Oollector, but afterwards it is discovered that 
the decree-holder had not included his whole claim, 
the property cannot be allowed to be re-sold and 
any further proceeding against the property already 
purchased should be dropped. TRIMBAK Laxman OKE 
y. BALIRAM PANDUSA RANGARI Nag. 221 
Execution sale—Condition of sale requiring pur- 

chaser to assume certain facts— Whether misteading 

—Vendor setting out all facts—No mis-statement 

—Burden of finding out from facts if he can obtain 

good title is on purchaser. — 

A condition of sale requiring the purchaser to 
assume certain facts 13 not misleading if the vendor 
believes the facts to be true, even though the condi- 
tion is intended to cover aflaw which goes to the 
root of the title. In such a case it is not necessary 
to explain in the condition the specific defect in the 
title which the condition is intended to cover. 

Where the vendor has set out in the abstract of 
title thefacts so far as heis able to state them, but 
owing to his inability to get possession of the will 
and probate he has inserted a clause in the condi- 
tions of saleto prevent the purchaser insisting on 
proof of what was belisved to be a fact but which 
the vendor is mot ina position to establish by legal 
proof, there is no misstatement or such imperfect 
statement offacts as in the result makes what is 
stated untrue. When the facts are all set out it is the 
duty of the purchaser to assimethe burder of fiad- 
ing out from those facts whether or not hs could 
obtain a good title. SAGOREMULL IK sarran V, (AJAD JAR 
MANSINGHKA Cal. 244 
Family arrangement—Agreement by two members 

to convey or relinquish future right—Agreement 

not acted upon at relevant time— Hatoppel, if 


operates, YA 
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Where an arrangement is at the most an agreement 
between two members of the family to convey or relin- 
quish future reversionary rights which is unenforce- 
able and is not acted upon when succession opens 
onthe death of the widow, a party is not estopped 
from bringing an action for his share of the proper- 
ty comprised therein, Jorr Lar Suan v Benr MADHO 
Prasap SINGH Pat. 512 
Essentials of-—Arrangement neither bony fide 

nor putting anend to controversy— Party vitally 

concernedin dispute not party to compromise— 

Arrangement, if valid family arrangement. 

The essence of a family arrangement lies in an 
adjustment of conflicting claims bona fide made and 
recognised on both sides with the object of putting 
anendtoa controversy. Where the arrangement 
entered into is neither bona jide nor does it put an 
end tothe controversy and a person who was vitally 
concerned in the dispute and claimed exclusive right 
to the property is not a party tothe compromise, the 
settlement cannot in any sense be regarded as final. 
The agreement does not satisfy the essentials of 
a family arrangement. AUDHESH SINGH V. SIRTAJI 
Kuvar Oudh 603 
Transaction not satisfying requirements of 

family settlement~ No question of recognition of 

pre-existing right — Whether can be enforced for 
want of registration. 

. Where a document is a record of a family arrange- 
ment, it is not liable to compulsory registration 
because it is based upon a recognition ofa pre- 
existing right. Wherethere can besno question of 
recognition of any pre-existing rights, nor does the 
transaction satisfy the necessary requirements of a 
family settlement, it cannot be enforced for want of 
registration. AUDHESH BINGE V. SIRTAJI KUAR 

Oudh 603 
Fisherles— Fisheries can be offered separately for 
settlement—Beels, if can be settled separately. 

Fisheries included in a lease can he assessed and 
offered for the settlement separately from the other 
lands of the patta. There is nothing in the Assam 
Land and Revenue Regulation to prevent such split- 
ting up. 

Government has power to settle the Beels sepa- 
rately or to assess them for their own profits, 
BECRETARY oF STATE v. BRAJENDRA Kis:.ore Rar 
OnouUDHURY Cal, 249 
Fishery Rights—Boundary dispute—Test to ascer- 

tain boundary line. 

The correct test in ascertaining the boundary 
line between jatkars isto follow the principle that 
jt must now be taken as decided in Bengal that the 
Government's grantee can follow the shitsing river 
for the enjoyment of his exclusive fishery sv long 
as the waters form part of the 1iver system within 
the upstream and downstream limits uf his grant, 
whether the Government ownsthe sojl subjacent to 
such waters as being the long-established bea, or whe- 
ther the goul is still 19 a riparian proprietor ag being 
the site of the river's 1ecent encrouchment, PRAMATHA 
Nata Kay v, NANI Lan Koy ru 6 
Forest Act (VII Of 1878), 5. 27 (d)—Owners of 

catsle, whether criminally liable jor offence of 

their grazer. 

& The owners ofthe cattle cannot be made liable 
criminally for the offence of their grazier under s. 27 
(d), Forest Act. Emperor v, WAMANRAO Nag. 469 
rrauad—froof as to—#vidence such asto lead to 

inference that fraud must have been commiited— 

Sufficiency of —Circumstantial evidence—V alue of 

—Held, sale-deed in suit was executed with a view 

to defeat payment of plaintiff's decree, 
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In the great majority of cases fraud is not capabié 
of being established by positive and tangible proofs, 
It is by its very nature secret in its movements, 
It is, therefore, sufficient it the evidence given is 
such as may lead to the inference that fraud must 
have been cummitted. In the generality of cases 
ciicumstantial evidence. is the only resource in 
dealing with questions of fraud, Iftnis 1s not done, 
the enas of jussice would be constantly, if not in- 
variably, defeated. 

Held, onfacts that the oral and circumstantial 
evidence relied upon by both the lower Courts fully 
justifies the conclusion that ths sale-deed in suit 
was executed with a view to defeat the payment of 
the plaintifi’s decree, Hasomat Begum v. MOLAN LALL 

Oudh 53 
———_— Proof of—Court’s duty to compel party 
alleging froud 10 produce specific’ details of it— 

Practice. 

Where persons are charged with fraud -or other 
improper conduct, and the tribunals are called 
upon to decide such issues, the litigant who 
prefers the charges should be compelled to place on 
record precise and specific details of those charges. 
Such cases will be much simplified if this practice 
js strictly observed and insisted upon, by the Court, 
even if no objection is taken on behalf of the 
paities who are interested in disproving the accusa- 
tions. BoARAT DHARMA Synpioaiz, Lrp. v. HARISH 
UHANDRA PC 620 
General Clauses Act (X of 1897), $. 26. SEE 

Exzorriorry Act, 1910, ss. 39, 41 657 
Government of India Act, 1915 (5 & 6 Geo. V, 

Gh. 61), s. 107, Sse Land Acquisition Act, 1:94, 

s, 18 712 

8.107-—Power of superintendence— Extent 
of— Power, when to be exercised. 

Under s. 107, Government of India Act, the High 
Court has superintendence over all Courts for the time 
being subject to its appellate jurisdiction Rights of 
superintendent include not only superintendence 
on administrative points, but superintendence on 
the judicial side as well and under its power of 
superintendence the High Court oan correct any 
errur ina judgment of a Court subject to its appel- 
late jurisdiction, but the powers of superintenaence 
under this section of the Government of India Act, 
are not ordinarily meant to beexercised where no 
power of revision or interference exists under the 
Uode of Criminal Procedure and such power 
ought to be exercised only in rare cases where an 
obvious miscarriage of justice cannot be otherwise 
prevented, Such powers are not intended to be iu- 
voked inorder to get round any vf the express pro- 
visions of the Criminal Piocedure Code. EMPEROR 
V. JAMNADAS Nav. JIS. AH Bom. 718 
Government oi india Act, 1919 (9 & 10 Geo. V, 

Gh. 101), 5. 32 (2) SEE Government of India 

Act, 1949, s. 96-B 272 
ss. 96-p, 32 (2)—Rules, under—Wrong ul 

aismissul—Surt aguinst Secretary of State, whe- 

ther lies—Scope oj rutes—T'ests to see whether surt 
ies against Secretary of State. 

‘hee is, asa matter of construction, nothing in 
s. 96-B, Guvernment ot India Act, 1919, to relax the 
overriding pleusuie of the Crown--which, on the 
contiary, ib expiessly re-affirms—to dismiss ite ser- 
vants und there is no inconsistency between 
the rules made thereunder and the benefit they aftord 
a servant of the Crown on the one hand and His 
Majesty's overriding right to dismiss his servante at 
Will onthe other hand, The rules made under that 
section are iegulations, devised for the benefit of the 
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civil servant but to which he has no contractual 
privity, prescribing merely the machinery by which 
the pleasure of the Crown is, as between itself and 
the Local Government, to be exercised. Consequent- 
ly s.96-B and the rules made thereunder do not 
confer -upon a civil servant in India theright hitherto 
not possessed by him of bringing an action in the 
Courts for wrongful dismissal. 

Per Braund, J.—So far as suits against the Seere- 
tary of State in Council are concerned in India it 
is acomplete fallacy to attempt to consider them 
from the point of view of the English Common Law 
which does not recognize actions against the Crown 
upon the principle either that‘ the Orown can do 
uo wrong” or that the King cannot be sued in his 
own Court The principle applicable in India is 
wholly different ; for, not only has the Crown sub- 
mitted itself by Statute (through its character as 
the successor of the East India Campany) to certain 
“remedies,” but it has by s. 65, Government of 
India Act, 1858, constituted a corporate defendant 
in the form of the Secretary of State in Council as 
its representative for the purposeof being sued in 
respect of those remedies, Inthe result, therefore, 
the East India Company, and, through the Company, 
the Secretary of State in Council, is by virtue of 
s. 65, Government of India Act, 1858, and: of s 32 
of the Act of 1919, in a wholly different position 
from the Crown as it stands under the English 
Common Law. When, therefore, s. 32, Government 
of India Act, 1919, came to be enacted, all it did 
was to preserve and re-enact the position that all 
individuals in India were, as against the Crown as 
the “successors-in-Government “ of the Hast India 
Company in India, to be able, as a matter of juris- 
diction inthe Crown's own Courts, to sue the Crown, 
through its established representative, the Secretary 
of State in Council, in all those classes of cases— 
without reference to particular cases at all—in 
which the East India Compay might have baen sued 
prior to 1858. It isthe" character ` of the suit, and 
not whether it would have succeeded, that is the test. 
If it isof that “character ” that it would have been 
maintainable against the East India Company, then 
by statule it lies against the Secretary of State for 
Inaia in Council. Consequently, it is wrong to 
argue that because under the relevant statutes ap- 
plicable to employment under the Mast India Com- 
pany no suit brought under the parallel circum- 
stances against it could have succeeded, no suit now 
lies against the Secretary of State for India in 
Council, SECRETARY oF STATE v. J. O. MAURICE 

; Rang. 27288 
Grant—Inam—Service inam — Resumption — Burden 
of proof—Held, on facts land not resumadle. 

In the case of service inam, even if there is a 
pan an, it is only rebuttable and the primary 

urden is on the zemindar to prove that the land is 
resumable, Each case has to be decided on its 
own evidence. Where there is evidence that the tenant 
converted the dry Jand into wet Jand and spent 
Money for its impiovement and he and his descend- 
ants have been enjoying it -since 187], and even 
when default in service was committed at one time 
the property was songht to be attached only and no 
attempt was made to resume it, the circumstances 
strongly support the view that the land was not 
resumable. SoBHANADRI APPARAO v, RAMUDU 

Mad. 498 
Guardian and Ward-Guardian abiding by deci- 
sion and not filing appeal—Whether negligentl. 

If a guardian who after defending the suit bona 
fide and conducting it to the best of his ability elects 
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to abide by the decision given by the Court without 
preferring an appeal against it holding it to be 
correct and an appeal useless, he cannot be gaid to 
have acted negligently in not preferring the appeal. 
DAYA AMMAL v. SELVARAMANUJA NAYAKAR Mad. 913 
Guardian engaging qualified lawyer to con- 
duct case—Guardian, if responsible for negligence 
f Pleader. 
ia it is not denied that the lawyer engaged 
by guardian was sufficiently competent to conduct 
the case, nor was it proved that the lawyer was not 
provided with suficient funds to conduct the case, 
it is not reasonable to hold that the guardian has 
heen grossly negligent in the conduct of the case if 
the lawyer failsto raise a point of law which may 
well have been raised by him, Dawa AMMAL 1. 
SELVARAMANUJA NAYAKAR ; Mad. 913 
—— Guardian, if can acquire property on behalf 
INOT. A 

SA can always be acquired on behalf of a 
minor by his guardian. MANNU Kaan v. Nan 415 
dlans and Wards Act (VIII of 1890), 8. 4. 
vas Guardians and Wards Act, 1890, a. 25 846 
——— 8, 25- Court, when can exercise jurisdiction 

r g. 25. NIN 
E to give the Court jurisdiction under 8. 25, 
Guardians and Wards Act, the minor must be “ordi- 
narily resident’ within the local limits of the 
jurisdiction of the Court, which is defined in s. 4 (5) 
of the Act. OBIMANLAL GANPAT V. RAJARAM MAGAN- 
onaND OSWAL f Bom. 846 
= ss, 25, 4 (5)—Court, if can appoint guar- 

i iding outside its jurisdiction. ; 

hate ta no egal prohibition against the appoint- 
ment of a person not residing 





as guardian who is 
within the jurisdiction of the Court, though naturally 
the Courts would, as an ordinary rule, be reluctant to 
n order. ` 
makanan ee that in the apecial circumstances of 
the case the order appointing the applicant as 
guardian of the minor was proper, even though he 
resided outside the Court's jurisdiction, CHIMANLAL 
Clanpat v. RAJARAM MAGANCHAND OswAL Bom. 846 
aes 39. Sez Guardians and Wards Ao 


3 14 
a oh 39—Scopz of s. 39, whether wider than 





. 43. 
Section 39, which refers to the removal of guar- 


dians, is wider in its scope than s. 48. Under the 
former section, the Court may remove & guardian 
appointed or declared by the Court or a guardian 
appointed by a will or other instrument, KRISHNA~ 
SWAMI GOUNDAN v. PALANI AMMAL | Mad. 223 
ss. 43, 39— Person appointed executor of 

will in favour of minor—Mother applying for 

his removal from guardianship—Sueh person 

denying his position as guardian—Court imposing 

condition and decloring him to be guardtan— 

ity of order. f 

eA ie described as an executor of a will 
in favour of minor, The minors mother presented 4 
petition in the Court under the Guardians and 
Wards’ Act, contending that the person was not 
merely the executor but also the minors testamen- 
tary guardian, and prayed for his removal as such 
guardian and for appointment of herself in his 
stead. The person contended that he was merely 
an executor and not a testamentary guardian. The 
Court made an order imposing condition on the said 
person. On the strength of 8 43, Guardians and 
Wards Act the order was attempted to be supported: 
_ Held, that s. 43 enables a Court to regulate ,by its 
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order the conduct of guardian either appointed or de- 
cleared by the Court, Section 17 (5), provides very 
clearly that the Court shall not declare any person to 
be a guardian against his will. It, therefore, follows 
that, even should the mother’s contention be right, the 
Court cannot against the will of the person make 
a declaration that he is the minor's testamentary 
guardian. The application of a. 43 was thug exclud- 
ed and the lower Court's order, must be held to be 
wrong. Kris. NASWAMI GouUNDAN v. PALANI AMMAL 
Mad. 223 
Hindu Law—Adoptlon—Evidence—Statement in 


registered document immediately after adoption, - 


specifying fact of adoption—Subsequent conduct on 

basis of such fact—-Adoption, proof of, 

Where there are, immediately after the alleged 
adoption, statements in registered documents to the 
effect that the adoption had taken place and sub- 
sequent conduct on the same basis, the fact that 
adoption did take place must be accepted as proved. 
NEELAWA DUNDAPPA v. GURSHIDPAPPA 
_ Proof of—Alleged adcptee not per- 

forming ‘sapinda' of adopted father but of natural 

father—Adoption not registered as required by 

Oudh Estates Act (I of 1869)--EHvidence—Pre- 

sumption—Plaintiff deliberately refusing to goin 

witness-box to clear points—Inferences—Practice. 

Held, that the facts that the defendant claiming 
to be an adopted son of the late Raja of the estate 
- subject to the Oudh Estates Act, never performed 
the ‘sapinda’ of his adopted father but it was per- 
formed by the widow of the Raja, that on the con- 
trary the defendant performed the ‘sapinda’ of his 
- natural father; that the alleged will of the late 
Roja on which the defendant based his claim as 
an adopted son, did not recite the date of the al- 
leged adoption and that the adoption andthe will 
were not registered asrequired by the Oudh Es- 
tates Act, coupled with the action ofthe defendant 
in deliberately not testifying to facts on oath on 
which he based his claim, went against the claim 
of the defendant that he was an adopted son of 
the late Raja: : 

Held, also that the absence of the defendant from 
the witness-box in the suit led to inferences as to 
the honesty of his case which, of themselves, wero 
well nigh fatal tothe possibility of itssuccess. So 
manifold were the facts which required explanation, 
that the judicial inference was almost irresistible 
that his case was not and had never been an honest 
one. Lau Durga BAKHSH SINGH v, BRIJ Ras KUAR 

P. ©. 993 
-—- Shudra excommunicated for not 
holding social intercourse with village priest— 

Excommunication to end on intercourse being 

continued—Son of such person given in adoption 

~-Adoption, validity of. 

Under the Hindu Law “according to the sages” 
degradation depends for its degree upon the gravity 
- of the offence by reason of which it is -brought 
about. It 1s only the most heinous form of degra- 
dation that is stated to be punishable by expulsion 
from caste, When degradation of such a degree 
has been incurred, the person may be expelled from 
the caste, andif so expelled he is considered to 
be dead. 

A certain Hindu Shudra was excommunicated 
from his caste by a head priest by issuing a docu- 
ment. The reagon was that the person was not 
having any social intercourse with a village priest. 
But the excommunication was to come to anend as 
soon asthe person began the social intercourse, 
The son of suchperson was given in adoption ;, 
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Held, that the excommunication could not affect 
the capacity of the son being given in adoption : 

Held, further, that the excommunication itself was 
not in such terms as to fall within the higher 
grade of excommunication. In terms it was only 
an excommunication ‘until the said point has been 
cleared up", so that apparently by a mere resump- 
tion of social intercourse with the priest referred 
to in the document, the excommunication could be 
put an end to. lt may, therefore, be taken that it 
could not have the grave effect, in regard to civil 
rights, of preventing the son, of the person excom- 
municated from being given in adoption NEELAWA 
DUNDAPPA v, GURUSHIDAPPA Bom. 821 

Allenation—Alienation by manager reciting 
thet properties were acquired by him—Morigage, 
whether enforceable against family. 

The mere fact that properties comprised in a mort- 
gage are described by the member who executed it as 
properties acquired out of his earnings is not the 
assertion of such a hostile claim against the interest 
ef the family or an indication that it was his own 
personal transaction as to preclude the application 
of the principle that ifthe purpose was one bind- 
ing on the family the mortgagor might still be 
regarded as having entered into the transaction in 
the capacity in which he could bind the family. 

The mere description by a member that the pro- 
perties were acquired out of his earnings is not 
the same as claiming for it the character of self- 
acquisition in the legal sense; it is merely a state- 
ment of the fact that they were not originally the 
property of the joint Hindu family. RAMAKRISHNA 
MUDALIAR v. MANIKKA MUDALIAR Mad. 442 
Father— Partition between son and 

father—Father's power of alienation, subsequent 

to partition 

After partition between father and son they be- 
come divided in status and after the date of 
partition the father can no longer have the powers 
which he’ would have as the head of the undivided 
Hindu family. Though notwithstanding the parti- 
tion the son will continue liable for’ thedebts of 
the father contracted before partition, but under 
such circumstances the father would have no power- 
to dispose of the son’s interest in the family prop- 
erty even for the purpose of discharging such debts. 
Nor can a creditor who has only obtained a decree 
against the father bring to sale in execution family 
property so asto affect the interests of the son who 
had in the meanwhile become divided. Moravanent 
VEBRAYYA v. VENKATA Be aSHYAKARALARAO BAHADUR 

z Mad. 294 
- If affects family status— Right to 











maintenance. 

The making or non-making of an alienation does 
not affect the family status; it merely affects the 
family wealth. If all the property is trensferred to 
a stranger the right to succeed exists bat there is 
nothing to which to succeed. The right to mainten- 
ance continues, but there is nothing out of which 
the maintenance can be paid. ULAGALAM PERUMAL 
BETHURAYYAR AVERGAL V. SUBBLAKSt. MI NAOBIAR 

; Mad. 753 

— Junior member authorised to con- 

duct family trade and to incur debts—Power to 
mortgage family property for debts so incurred. 

Where a junior member has been authorised by 
the other members of the family to conduct a family 
trade and to incur debts in respect thereof, he 
would also be entitled to pledge the credit of the 
family and its properties for such debts. RAMA- 
KRIS NA MUDALIAR v. MANIKKA MuDALIAR Mad. 442 
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—~———-—-Allenatlon—Manager — Mortgage to raise 
money to pay off pre-emption decree—Whether 
binding on family—Mortgagee's suit for sale—Minor 
members, if can retain property and repudiate 
transaction. 

Wheie the manager mortgages ancestral property 
to raise money to pay offa pre-emption decree, the 
moitgage is binding on the family if the acquisi- 
tion of the pre-empted property is such as would 
have been undertaken by a prudent manager and is 
in the best interests of the family and beneficial to 
the estate. Ifthe mortgagee in such a case brings 
a suit for sale on the mortgage impleading the 
minor members, they should not be allowed to retain 
the benefit and repudiate the transaction by means 
of which the benefit was acquired. Botan LAL v, 
ZORAWAR SING 4 All. 33 
Subsequently born member, if can 





challenge. 

ln the case of alienations whether they are for 
justifiable purposes or not, the person subsequently 
born or adopted cannot question them, butin the 
case of debts the character of the debt when incur- 
red is a material factor. Ramanat..AN Caetriar v. 
8. R. M. M. Cr, M. FIRM Mad. 731 
Widow—Limitations on: power to 

alienate— Pious observances must conduce to the 

bliss of deceased husband's soul—-Wakfnama by 
widow for temporal benefit of possible reversioner 

— Mere building of temple, held, insuficient for 

validity of alienation. : 

It is not ecmpetent to a Hindu widow to alienate 
any portion of her husband's property for her own 
spiritual benefit, especially where it is accompanied 
by a temporal beneit to one ofthe possible rever- 
sioners to which he was not entitled. It is true that 
the Hindu Law recognizes the validity of the dedica- 
tion or alienation ofa smallfraction of a deceased 
husband’s property by a Hindu female for the con- 
tinuous beuefit of the soul of the deceased owner, 
but the “ pious observances,” on which a Hindu 
widow may spend money by alienating her husband's 
estate, must be such as “ conduce to the bliss of the 
deceased's soul.” 

Where, therefore, on a construction of a wakfnama 
executed by a Hindu widow it appears that her sole 
object was forthe temporal benefit of a reversioner 
and not for an object conducive to the bliss of her 
deceased husband's soul, the mere fact that she 
erected atemple and applied part ofthe income for 
its services, will not suffice to support the wakfnama, 
which would be invalidirrespective of the extent of 
the alienation. SURAT Kumar SINGH v. RADHA 
KRIS NAJI Pat. 129 
mmm meeen Widow — Reversioner's right to 

challenge -~ Limitation for suit— Limitation Act 

(IX of 1908), Sch. I, Art. 125. 

A reversicner who wants to challenge alienations 
by a limited female owner has got two courses open 
to him, He may during the lifetime of the female 
institute a suit for a decluration thatthe alienation 
is void as against him, Such a suit is governed by 
Art. 125, Limitation Act, and must be instituted 
within twelve years ofthe date of the alienation, 
He may, if he likes, wait till the female is dead 
and thereafter sue for recovery of possession of the 
property by avoiding the sale. Such’ a suit is 
governed by Art. 141, Limitation Act, and must be 
instituted within twelve years from the date of the 
death of the female. Where a suit is brought for 
possession of property alienated by a limited owner 
on the ground of surrender of life-estate, but if the 

reljef for declaation is barred under Art, 125, the 
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declaration cannot be granted. Barpeo Das v. Racuv- 


NANDAN Das Pat. 326 
-—— Debts, Sss Oivil Procedure Code, 1908, 
s. 2 (11) 268 





mama Father— Father entrusted with 
collection of rents negligently allowing karpardaz 
to retain collections — Absence of criminal in- 
tention — Mortgage of joint family property to 
discharge liabtlity—Sons share, if bound hy 
mortgage decree. 

A Hindu father was appointed on behalf of an 
estate to collect decretal amounts and renty from 
tenants and although the rents were collected by the 
karpardaz, the father negligently allowed the kar- 
pardaz toretain the moneys collecied by him Cri- 
minal intention onthe part of the father was not 
made out. He mortgaged property of the joint 
family consisting of himself and his sons to dis- 
charge the liability : 

Held, in a suit on the mortgage that the plaintiff 
was entitled to a mortgage decree against the whole 
of the property including the share of the sons. 
S.1p Narayan Das v. JAMUNA Prasap Put. 608 
Father taking loanon pro-note-— 

Son impleaded in suit as member of joint family 

—Decree-holder, if can proceed against person of 

son. 

In a suit for realisation of a debt due from a 
joint Hindu family and incurred by the kerta 
the person and the personal properties of the other 
members of the family are not able. The karta 
as such has no power-to bind the person or personal 
properties of the junior members of the family. The 
position is exactly the same if the karta happens to 
be the father of the family. The only difference is 
that the song are liable for the debt incurred by 
the futher even if there was no legal necessity pro- 
vided that it was not for illegal or immoral purposes, 
as the sons are u.der a pious obligation to pay 
their father's debt. But nothing more than the 
assets of the joint family are liable. Where a dec- 
ree is obtained against the father and son ina suit 
executed by the father, the decree-holder cannot 
proceed against the person of the son who was 
impleaded only as a member of the joint Hindu 





family and was no party tothe taking of the loan. 
Frem Jacannata Rat-Bsaaawan Das v. BASISTHA 
NARAIN SING! Pat, 341 





—Manager— Liability of every item 
of property in hands of any member even after 
partition, 

It is competent to a creditor, in execution of a 
decree against a debt binding on the family, to pro- 
ceed against every item of joint family property in 
the hands of any member of the family although 
there has been partition among the members, So 
long asthe property remains in the hands of mem- 
bers of the family who are admittedly liable for the 
debt to the extent of the joint family property in 
their hands, charge or no charge, the property cannot 
escape liability till the obligation is discharged, 
YADAVALLI SURYANARAYANA D. UHELLA VISWANADHAN 





Mad 686 
—— ——— Obligation on person taking estate 
to pay debts, See Will 423 





Sole surviving member— Incurring 
debts— After-born member's liability — Difference 
between alienations and debts. 

Although when debts are incurred the family 
consists of a single member, he must be deemed in 
contracting debts to be acting on behalf of a potential 
joint family which is capable by expansion of com- 
prising more than one member and the debt would 
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be binding on an after-born member ifit is incur- 
red for legitimate purposes. RAMANATHAN C aETTIAR 
v. S. R. M. M. Cr M. Firm Mad. 731 
Debts—Son's liability—-After-born nephew's 
liability for debts incurred by uncle. 

The doctrine that a son is liable to pay his 
father's debts not incurred for immoral or illegal 
purposes, applies as much to debts incurred previous 
to as after his birth. Similarly a naphew subse- 
quently born is liable for the debts incurred by his 
uncle for purposes recognised by the Hindu Law 
as proper. RAMANATHAN Cartier v. 8. R.M. M. 
Or. M. Firm Mad. 731 

Guardianship— Minor member of joint 
family governed by Mitakshara—No disruption 
of such family—Guardian of minor's interest, if 
can be appointed, 

No guardian ofa minor's interest inthe undivid- 
ed property of the joint Hindu family can be ap- 
pointed, under Mitakshara School of Law, where 
such minor has no separate property. But on 
the disruption of such family, there is no legal bar 
to the appointment of a guardian ofthe person and 
property of the minor. Dunit Osanp GURDASMAL v. 
Braewan Dass Lorinpa MAL Pesh. 809 
Impartible estate — Alienation—Alienor 

having absolute right of alienation—Alienee, if 

gets absolute estate. 

Where the holder of an impartible estate has an 
absolute right of alienation, an alienee from him 
takes the property as absolute property, i. ¢., as 
self-acquired property, and’ not jointly with other 
members of the joint family of which the donor 
himself and others are members. To say that 
where the alienee is a member of the family he 
must hold it only as a member of the joint family 
is really to impose a restriction on the full power 
of alienation. It imposes a disability onthe holder 
of the estate and makes it impossible for him 
to pass an absolute estate to a member of the 
family which is inconsistent with his full power of 
alienation. If he hasa fall power of alienation, 
the immediate result of the alienation is that the 
alienes gets an absolute property. ULAGALAM PERUMAL 
BETHURAYAR ÅVERGAL V. SUBBALAKSHMI NACHIAR 

: Mad. 753 
—Succesion— Survivorship, when the 

rule—Estate held asa separate property-—-When 

suocdsiton opens — Property, if goes by survivor- 
ship. 

An impartible gstate goes by survivorship to the 
other members of the family only if at the time 
the succession opens it is held as the property of 
the joint family the other members having no right 
of enjoyment nor the right of interdicting aliena- 
tion but the right of maintenance limited only to 
the son of the zaminder: and waiting for the 
chance of succession on the basis of joint family. 
It is true that such chance of succession may not 
properly be described as a mere spes successionis 
for here the chance of succession is the logical 
result of a notional interest in the property. But 
the impartible estate will not go by survivorship 
to another male member if at the time when the 
succession opens it is not held as joint property 
even in the sense described above but is held only 
as separate property of the propositus. ULAGALAM 
PERUMAL  BETBURAYAR AvERGAL v. SUBBALAKSHMI 
NAOHIAR Mad. 753 
: Joint family — Acts of affection—Person 
holding separate property giving maintenance to 
relations—Whether amounts- to throwing into 
common stock, 
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To hold that acts of affection amount to throwing 
the property into the common stock of the joint 


family is neither logical nor desirable ULAGALAM 
PERUMAL SETHURAYAR AVERGAL ¥. SUBBALAKSAMI 
NacsIAr Mad. 753 


Joint family — Alienation — Necessity — 
Lender's duty—Lender making inquiry—Whether 
must look after proper application of loan. 
Where a mortgagee makes inquiries and satisfies 

himself asto the existence of necessity before ad- 

vancing money, he is not bound to see that the 
money advanced is actually applied to meet the 

necessity. Ben Nat. v. Rasesawart Devi Oudh 725 

—Decree against member—Interest not 
attached during his life-time—Decree, if canbe 
executed against surviving co-parceners after 
judgment-debtor's death, 

The right of a co-parcener to take by survivor- 
ship is defeated where the interest of the deceased 
co-parcener has been attached in his life-time in 
execution of a decree against him. A mere decree 
obtained by a creditor against a member of a 
joint Hindu family not followed up by an attachment 
in the life-time of the debtor will not defeat tha 
right of survivorship and the decree-holder cannot 
after the death of the judgment-debtor execute the 
decree against the surviving co-parceners inasmuch 
as the surviying co-parceners take the property 
of the deceased by survivorship and not by succes- 
sion. Harisa OHANDAR ø, NANKI Lah. 944 
Joint acquisition of property by 

members—Presumption of joint family character 

of property—Son's rights therein by birth. 

Where the members of a joint Hindu family 
acquire property jointly, in the absence of an indi- 
cation to the contrary, it will be presumed to be 
joint family property in which the male issue of the 
acquirer would acquire a right by birth. 

Where after the death of a Hindu, his daughter's 
sons took possession of his properties (the daughter, 
their mother, having disclaimed all interest in the 
said property) and enjoyed the properties as mem- 
bers of a joint family: 

Held, that this property must be regarded as joint 
family property of the brothers, and their male issues 
acquired a right in it by birth; ` 
. Held, further, that even assuming that the prop- 
erty in its inception was the self-acquired property 
of the two brothers, by their conduct and treatment 
they had impressed it with the character of joint 
family property and their sons acquired a right in 
it, PRAGADA KRISHNAMURTI V. PRAGADA SEETAMMA 

Mad. 408 

-Manager. Ses Civil Procedure Code, 

1908, s. 96 801 

— Manager — Alienation — Benefit to 

















estate. 

In order to sustain an alienation of joint family 
property made by the managing member of the 
amily, the transaction must be one which is for 
the benefit of the estate and such as a prudent 
owner would have carried out with the knowledge 
available to him at the time. Transactions justifi- 
able on the principle of ‘benefit to the estate’ are not 
limited to those transactions which are of a‘defen- 
sive nature. Soaan Lar v. Zorawar Sineu All. 33 
——— Mortgage by manager— Decree against 

manager alone, whether binds other members. 

Where a mortgage executed by the manager of a 
joint Hindu family extends to the entire interest of 
the family and is not confined to the share of any 
particular member and in the plaint the mortgagee 
Claims not only to recover against the individual 
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mortgagor the amount of the mortgage but asks that 
the debt may be satisfied out of the mortgaged prop- 
erty, the manager even though he alone 1s 1mplead- 
ed would effectively represent all the other mem- 
bers and the decree that is passed would be bind- 
ing on the other members also. RAMANATHAN 
UHETTIAR v, 5. R, M. M. Or, M. Friem Mad. 731 
~———oint family—Partnership —Death of father 

or manaġer, whether terminates partnership— 

Guardian of minor sons, whether can continue. 

Where the manager of a joint Hinda family is a 
member of a tradiag partnership, the family, as a 
whole, does not become a member of the partnership 
firm and the partnership terminates at his death, 
But where such a partnership is continued with the 
heirs or legal representatives of the deceased, it ig 
not the same partnership but a new one and therefore 
where such heirs are minors, the partnership cannot 
be continued by their guardian, DAIVA AMMAL v, 
BELVARAMANUJA Nayakar Mad, 913 

—____.Marriage—Consent of parties, necessity of 

—Factum valet, applicability of. 

Per B. K. Mukherjea, J.—A Hindu marriage is a 
sacrament and nota contract, and the presence of a 
consenting mind is not indispensable. Ifthe marriage 
rites are duly performed and there 1g no impediment 
to the marriage inthe shape of identity of gotra or 
prohibited degrees of relationship, the doctrine of 
factum valet applies and makes themarriage in- 
dissoluble in the absence of proof of any force or 
fraud. The reason for the exception seems to be 
that where the girl is abducted by force or fraud 
and married, there is neither any gift by the lawful 
guardian nor the performance of any religious cere- 
mony in the proper sense and there 1s consequently an 
absence of the, essential ingredients necessary to con- 
stitute a valid marriage. Ks iris. UsaNDRa 
OHAKRABURTY V. EMPEROR Cal. 708 Fà 
~~ m Parties to marriage belonging to 

different sub-castes—Marriage, if valid, 

Tnereis no rule of Hindu Law which prevents a 
man and woman belonging totwo sub-castes of a 
twice-born class from entering into a lawful marriage. 
The Shastras dealing with the Hindu Law of marriage 
do not contain any injunction forbidding marriages 
between. persons belonging to different divisions of the 
same Barna, The fact that marriages between members 
of different sub-castes ` of the same caste du not ordi- 
narily take place, doesnot imply that such a marriage 
is interdicted and would, if performed, be declared to 
be invalid. There may be a disinclination to marry 
outside a sub-caste inspired probably by a social pre- 
judice ; but it cannot be seriously maintained that 
there is any custom whichhas acquired the force of 
law. Ks.ittisuy U. ANDRA O.AKRABURTY V. EMPEROR 

g Cal, 708 F B 
Partition- Ciaim—Amount claimed should 
be existing asset, 

in a suit for partition of joint Hindu family pro- 
perty any amount that is claimed should be trst 
shown to be an existing asset of the joint ‘family. 
HARI SINGa v. FRITAM DINGH Loh. 216 
—k'ather granting patta of part of 

suit land during pendency of parirtron sutt—Palta, 

tf can affect Lund allotted to son unaer decree. 

Where between the pieliminary and tinal decree 
in a partition suit between jiather and gon, the 
futher grants paita of a part of the suit property an 
favour of a stranger, the patta cunnot prevail 
against the decree inthe suit by which property 
atfected by patra is alloted to the son. MoxAVANENI 
VEEBRAYYA v, VENKATA BrASHYAKARALAHAO BAnADUR 

: Mad. 294 
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Partition—Suit for, by minor—~Severance of 
status, when takes place— Rendition of accounts 
should be from date of preliminary decree. 

The institution of a suit by a minor member 
through his next friend for partition of joint family 
property has not the same effect as the institution 
of a similar suit by an adult member of the family, 
that is to say, the mere institution of a suit does 
not effect a separation of the family but separation 
only takes place when the suit is decreed. In such 
cases the defendant is liable to render accounts to 
the plaintiff only from the date of the passing of the 
preliminary decree. Hari SINGH v. Parram SINGH 

Lah, 216 

—_—_— Suit for, in forma pauperis — Division 

of status, when effected— Accounts to be taken, 
from what date. 

The division of status between the parties to 
a suit for partition must be held to take effect 
as from the date of the institution of the suit. 
Ina case of a suit in forma pauperis it will be 
the date of the presentation of the pauper petition. 
The parties will be entitled to whatever may 
be found to represent their share of the income 
on accounts being taken as from the date of the 
petition to the date when defendant gave up posses- 
sion, accounts being taken on the fcoting that on the 
date ofthe pauper petition the parties had become 
tenants-in-commun. SarvoT.amMa PAI v, GOBINDA Pat 

Mad, 459 
Religious Endowment — Shebaitship— 

Will, not disposing of it otherwise — Shebaitship 

wiil vest in heirs of founder. 

According to Hindu Law, when the worship of a 
Thakur has been founded the shebaitship is vested 
in the heirs of the founder, in default of evidence 
that he has disposed of it utherwise, or that there 
has been some usage, course of dealing or circum- 
stances to show a different modeof devolution. 
Where undera will no right is conferred on a per- 
son except thatofa bare trustee and’ there is no 
provision in it about the appointment of a subsequent 
trustee and no disposition is made in respect of the 
shebaitship after the death of the trustee appointed by 
the will, the general rule of Hindu Law governs the 








case, UHANDRIKA Bak.S4 SINGH V. BOLA SINGH - 
A Oudh 593 
-Succession —Step-sister's son, whether an 
hetr. 


Hindu Law recognizes no difference between the full 
blood and the halt-blood so far as either sapinaas or 
bandhus ure concerned, except 12a competition inter 
se. Therefore, in Hindu Law a step-sister’s son is an 
beir, GUBANDITTA v. JIWANI Lah, 948 

— —— Widows — Accretion — Intention is the 
criterion, 

The question az to whether property purchased 
by a limited owner owt of property cbiained from 
the last owner is an accretion or not depenas on 
her intention as to how she proposes to keep the 
property. Purchase of property out of savings in 
the name of her husband shows that her intention 
is to treat it as herown, BURAS PRASAD v. GULAB 
DI : All, 541 
i — Right of residence—Sale of house 

for debt contracted by husband and binding on 

her—Light of residence, whether should be re- 
served. 

A widow is, as of right, entitled to residence in 
the family dweliing house. This right cannot be 
denied by a sale of the house to a purchaser with 
notice, liven in the case of a purchaser without 
notice she cannot be evicted unless she is provided 
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with another residence. But she has no such right 

where the sale is contracted by the husband or is 

for the debt binding upon her, Mano. ARI v. SARAB 

SINGA Pesh, 704 

Will — Father, if can will away ancestral 
property — Whether can appoint testamentary 
guardian. | 

. Father cannot dispose of ancestral property by will 
. nor can he appoint a testamentary guardian of his 

minor sons, DAIVA AMMAL v, SELVARAMANUJA NAYAKAR 

Mad 913 
—Property bequeathed to widow and 
daughter with consent of the only co-parcener— 

Widow agreeing tobe maintained by co-parcener 

—Co-parcener mortgaging property-—-Widow, if can 

challenge it—Right of daughter—Will, validity of 

—Whether good as family settlement. 

Where by a will S bequeathed certain properties 
to his widow and daughter, with the consentof Æ, 
his co-parcener, the management being entrusted to 
E and E mortgaged the property of the widow who 
consented to be maintained by Ẹ in ordinary way : 

Held, that the widow could not object to the dis- 
posal of property by # 

Held, also, thatthe case of the daughter was on 
much firmer ground The will having been execut- 
ed with the consent of the only other co-parcener, 
who was the only person: atthe time who would be 
adversely afiected, though invalid, was enforceable 
ag a family settlement or arrangement and con- 
sequently the claim of the daughter would prevail 
over that of mortgagee VENKOBA SAH v, RANGANAYAKI 
AMMAL Mad. 335 
+ Widow making will according to 

husband's wishes— Will acted upon — Validity— 

Daughters allotted shares—Prohtbition to alienate 

—Nature of estate— Succession provided — Person 

not in existence at death of testator— Bequest in 

his favour, if takes effect— Possession of limited 
interest by married daughter—How far constitutes 
adverse possession against unmarried daughter— 

Will, if defeats provisions of Hindu Law as to 

survivorship. i 

A Hindu widow executed a will in accordance 
with the wishes of her husband dividing the prop- 
erty equally amongst her two daughters and giving 
them power to enjoy the profits during their life- 
time. But there was a clause in the will prohibit- 
ing them frem alienating the property either in 
favour of strangers or their own husbands. It was 
also provided that in the event of the death of a 
daughter without issue, her share will go to the son 
of her husband by a second wife: 

Held, (i) that the will which was acted upon by 
the daughters after the widow's death and was also 
recognized in judicial and reveiue proceedings, 
could be regarded as the will of her husband, 

(iz) that the estate given to the daughters was an 
estate limited to their lives and though there was 
no mention of right of survivorship inter se, it was 
clear that the rule of Hindu Law was not intended 
to be abrogated. ‘The intention was to make a 
division of the properties between the daughters to 
facilitate management and enjoyment and the right 
of survivorship was not affected; 

liii) that the bequest in favour of the son could 
not take eflect as the gilt must be made to a person 
in existence at the date of the gift or at the death 
of the testator as the case may be, and it is not 
open toa Hindu to change the line of succession, 
by providing for the inheritance to go to the 
son of the husband of the daughter by a second wife, 
Further, the provisions of the Hindu Disposition 
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of Property Act were not attracted as that Act is 
not retrospective. 

(iv) that possession of limited interest by a married 
daughter in immovable property may be adverse for 
the purpose of barring a suit for recovery of that in- 
terest, and if the other daughter had brought a suit 
for possession, -on the ground that as an unmarried 
daughter she had a preferential right as compared 
with the married daughter against the latter after 
she had been in possession for more than 12 years, 
her suit might have been dismissed, but the adverse 


possession of the married daughter is good only to. 


the extent of that limited interest and when, that 
limited interest has vanished with her death, her son 
cannot derive any benefit, Consequently, where the 
unmarried daughter as survivor brings a suit within 
two years of the death of her married sis:er, for 
recovery of the share left by her, the suit is not 
barred. SURAJ PRASAD v. GULAB Dai All. 541 
Hindu Law of Inherltance (Amendment) Act 

(Il of 1929) ~ Applicability. 

The Act as a matter of fact applies only t) pei~ 


7 


sons who but for the passing of this Act would hava: 


been subject to the Law of Mitakshara, It does 
not apply to persons subject to other laws. If it were 
to be held that inasmuch as a sister was not an 
heir under Mitakshara Lawthe Act does not apply 
to her, the result would bethat the Act would be 
wholly inapplicable toa son's daughter, daughter's 
daughter, sister and sister's son whoare mentioned 
ins.2 and who were not previously heirs under the 
Mitakshara Law. Such a contention, therefore, can- 
not possibly be accepted. BINDES wart BING v, 
BALI Nara SINGH Oudh 733 
Applicability in Oudh — Whether has re- 
trospective effect. : 

The Hindu Law of Inheritance (Amendment) Act 
Il of 1929, which is applicable to Province of Oudh 
applies even to cases where the last male Hindu 
owner of the property had died prior to the coming 
of that Act into force, 

The Hindu Law of Inheritance (Amendment) Act is 
designed not only to give a sister a higher position 
inthe order of succession than she previously held 
in provinces where sbe was already an heir, but alsa 
to constitute her an heir where, as in the Province 
of Oudh she was not previously an heir, accord- 
ing to the prevailing view of the Hindu Law. 
The only possible interpretation to be put upon 
the words “but for the passing of this Act” 
in s. 1 (2)of the Act is that the Law of Mitakshara 
ig superseded by the provisions of the Act both as 
regards the position and succession of sisters where 
they were already heirs and as'tegards their right 


tk 


to inheritance where they were~iipt<previously heirs 





at all, BINDES.WARI SINGa v. BAWINATH SINGH 
Oudh 733 ` 
- Mother succeeding to . property of: her son 


who died prior to 1929—Gift by her of property to 
his sister—LHffect. ; 
After the passing of the Act the sister has a 
reversionary right tothe estate so that ifa mother 
succeeding to the propeity of her deceased son, who 
has died prior to 1924, executes a gift of it in favour 
of her daughter, the deed of gift has the effect of 
acceleration of the interest in her favour and the 
reversionary hei:s of the deceased are not entitled 
to have the deed set aside, BINDES WARI SING. v. 
Bars Natu SINGA j Oudh: 733 
Income Tax—Allowances—Interest on borrowed 
capitdl—Money- lending business— Assessee compelled 
to accept agricultural lands in re-payment of loan 
—Interest on capital borrowed representing agris 
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cultural lands so received and establishment and . 


other charges for management and cultivation, 

whether allowable—Income Tax Act (XI of 1922), 

s. 10 (2) (iii). 

Where a person who is carrying on business as a 
money-lender borrows money for his money-lending 
business and lends it out to constituents, and is 
obliged in the course of business to receive agri- 
cultural lands in re-payment of his debts from such 
constituents he is entitled to a deduction of the 
interest paid by him also on so much of the capital 
borrowed by him for business purposes as is repre- 
sented by the agricultural lands got in, under s. 10 
(2) (iti), in computing the profits and gains of his 
money-lending business. He is also entitled to a 
deduction in respect of the establishment and other 
charges incurred by him for managing and cultivat- 
ing such lands and the amount spent for obtaining 
conveyances of such lands. ObELLAPPA OHETTIAR 
v. COMMISSIONER OF Income Tax, MADRAS 

Mad. 160 S B 
——Impartible estate— Assessment of income— 

Holder of estate, whether liable to be assessed as 

individual or as representative of Hindu undivided 

family—Income Tax Act (XI of 1922), s. 3. 

The income of an impartible estate belongs ab- 
solutely to the holder of the estate for the time being, 
and the Lolder of such an estate is, therefore, liable 
to bə taxed in respect of the income ofthe estate as 
an individual and not as the representative of a 
Hindu undivided family. COMMISSIONER OF INCOME 
Tax, Mapegas v. RAJA oF BOBBILI Mad.1688 B 
—— Separate businesses—Profit of one, when can 

be set off against loss of other. 

Where a person carries on two different trades, he 
ie entitled to set off for purposes of income-tax the 
loss incuried by bim in respect of one against the 
profit made by him inthe other. But for this prin- 
ciple to apply the condition precedent is that both 
businesses should be alive during the current year. 
A dead business's loss cannot be set offagainst a 
living business's gains, Messrs, BRITISH COTTON 
Growers’ ASSOOIATION (PUNJAB), LTD. v. COMMISSIONER 
OF IncomE-Tax, PUNJAB, N.-W. F. & DELbI Provinces 

Lah. 549 F B 

— -—'Succession to business’ Business must be 
same, not merely similar—New firm carrying on 
similar business after termination of old business 

—Assessment as successor—Legality—Income Tax 

Act (XI of 1922), s. 26 (2), 

There can be ‘succession to a business’ within 
the meaning of s. 26 (2) of the Income Tax Act, 
only where the same business is carried on by a 
different person; and s. 26 (2) is not, therefore, 
applicable to ascase where a business terminates 
and a different though similar business is carried 
on by another përson or a newly constituted firm. 

The manager of a Hindu family, one M. K, N, 
had been for many years supplying coolies to the 
Madras Port Trust under contracts entered into 
from time to time and after his death his sons con- 
tinuzd to supply coolies under the name M, K. N. 
& Sons. The twoother persons, R and G, as partners, 
were also similarly supplying coolies to certain 
other godowns ofthe Port Trust. The contracts 
given to these firms expired on August 31, 1933, and 
the Port Trust having decided to call for tenders 
for a contract for 5years, M. K. N. & Sons and R 
and G, agreed to make a joint tender and to share 
the profits and loss in certain proportions. Their 
tender was accepted and , they formed themselves 
into anew fiim and supplied coolies from Septem- 
ber J, 1933. No assets or liabilities of M, K, N, 
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& Sons or R and G passed to the new firm but 
business was carried on under the name M. K. N 
& Co., and in the premises ofM. K. N. & Sons 
until other premises were secured and most of the 
old employees were taken over. The question being 
whether M. K. N. & Co, were liable to be assessed 
for the assessment year 1934-35, under s. 26 (2) as 
successors in business toM, K.N. & Sons and R 


andG: 

Held, that the businessof M. K. N. & Sonsand 
of the firm of R andG had cometo an end on 
August 31,1933, the business carried on by M. K.N. 
& Co., was not the same business but a different 
one, though similar in nature, and M, K.N, & Uno, 
could not, therefore, be assessed under s. 26 (2) as 
successors in businessto M. K.N. & Sonsand R 
and Gin respect of profits which had accrued upto 
August 31,1933. Kannappa NAICKER & Company v. 
COMMISSIONER OF Income Tax, Mapras Mad.13 5 B 

Suspense accounts—Assessee can follow any 
system of account provided it is regular—-Terms of 
interest so entered but later credited to suspense 
account—Such income,if can be excluded from 
computation of taxable income. 

An assessee is no doubt at liberty to adopt any 
system of account that he likes, but as indicated in 
para, 50 (i) of the Notes and Instructions regarding 
the Income-tax Law and Rules, it must be one that 
clearly 1eflecta his income in respect of the fixed 
period of the ‘previous year’ and that itis the one 
regularly adopted by him for the purposes of his 
business. 

Under the mercantile system entries are made in 
the accounts onthe datenot of receipt or expendi- 
ture of money but on the date of transaction irres- 
pective of the date of payment. Ordinarily, there- 
fore, as soon as the transaction in question was en- 
tered, the assessee could be said to have received 
the sum whether it was actually realized or not. 

Therefore, after entering such transaction, the 
crediting by an assessee of interest to suspense 
account, because he is not hopeful of recovering 
that sum, cannot be said to be based on any regu- 
lar system and such sum cannot be excluded in 
computing income-tax that is taxable. Messrs, 
BRITISH Cotron Growers’ Association (PUNJAB), LTD. 
vy. COMMISSIONER OF INcomE Tax, PUNJAB, N.-W. F. 
& DELUI PROVINCES Lah, 549 FB 
Income Tax Act (XI of 1922), $. 3. See Income 

Tax 168 
s, 10 (2) — Commission — Purchaser of 

business undertaking to pay annual sum to third 

party irrespective of profits — Payments made, 
whether solely for earning profits of business— 

Obligation to pay undertaken in consideration of 

right to conduct business— Whether deductible aa 

expenditure incurred solely for earning profits or 
ans, 

tf the purchaser ofa business undertakes to the 
vendor esone of the terms of the purchase that ho 
will pay a sum annually toa third party, irrespec- 





-tive of whether the business yields any profits or not, 


jt would be difficult to say that the annual payments 
were made solely for the purpose of earning the 
profits of the business. It would make no differ- 
ence that the annual sum should be made payable 
out of a particular receipt of the business, irrespec- 
tive of the earning of any profit from the business 
as a whole. The casgof a transferee of a business 
undertaking Liability, for example, for the rents 
under current leases of the premises in which the 
business was carried on by the tranaferor and is to 
be carried on by the transferee ig quite a different 
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case, forthe rents paid are clearly an outlay neces- 
sary forthe earning of profit. What is ‘money 
wholly and exclusively laid out for the purposes of 
the trade’ isa question which must be determined 
upon the principles of ordinary commercial trading. 
It is necessary, accordingly to attend to the true 
nature of the expenditure, and to ask oneself the 
question, Js ita part ofthe Company's working ex- 
penses ; is it expenditure laid out as part of the 
process of profit earning ?” | 

The appellants undertook an obligation to make 
certain payments in consideration of their acquisi- 
tion of the right and opportunity to earn’ profits, 
that is of the right to conduct the business, and not 
for the purpose of producing profits in the conduct 
of the business, They werecertainly not made in 
the process of earning their profits; they were not 
payments to creditors for goods supplied or services 
rendered to the appellants in their business; they 
did not arise out of any transactions in the conduct 
of their business. That they had to make those 
payments no doubt affected the ultimate yield in 
money to them from their business. They must 
have taken this liability into account when they 
agreed to take over the business : 

Held, that the deduction claimed by the appellants 
was inadmissible as not being expenditure incurred 
solely for the purpose of earning the profits or gains of 
the business carried on by the appellants, The com- 
mission is in truth not profit or gain; itis only an item 
or factor inthe computation of the appellant's pro- 
fits or gains, Tara HYDRO-BLECTRIO AGENCIES, LTD, 
BOMBAY v. COMMISSIONER oF Income Tax, Bompay 
PRESIDENOY & ADEN PC1i73 


a8, 10 (2) (H). See Income Tax 160 
s. 10 (2) (IX). See Income Tax Act, 1922, 
s. 19 (2) 769 


an 55, 192 (2), 10 (2) (Ix)—Test to see whether 
expenditure was incurred solely for earning 
“ income, profits or gains "~-Clause in agreement, 
giving party to tt, half share of profits in return 
for use of plants, machinery, etc.— Payment 
whether as rent—Construction. ; 
Difficulty may often exist in deciding whether 
expenditure not in the nature of capital expenditure 
has been incurred solely for the purpose of making 
or earning “ income, profits or gains,” and it may 
be impossible to formulate a test which will always 
suffice to discriminate between the expenditure which 
is and which is not allowable for the purpose of income- 





tax. 

The appellant company and another company called 
Communication Company, both of which carried on 
business of sending messages by wireless, cables, 
etc, combined their businesses, One of the con- 
siderations to be paid by the appellants under 
the agreement was set out in cl. (5) (b) that 
one-half of the net profits of the appellant company 
for each of its financial years shall be payable 
to or atthe direction of the Communications Oom- 
pany and paid in Rupees in Bombay. The only 
question in dispute with regard to the assessment 
‘was whether in computing the profitsof the appel- 
lant's business the appellants were entitled to deduct 
the sum payable to the Communications Company 
under cl. (5).b) of the agreement, namely one-half 
of the ‘net profite of the appellants for the financial 
year in question. The appellant's contenticn was 
that the one-half ofthe net profits cf the appellants 
for the year in question was in the natureof rent 
payable under the agreement for the right to use 
the plant of the Communications Company in cone 
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nection with the cable business in India of the com- 
bined undertaking: 

Held, thatthere was no sufficient ground for 
holding that the sum in question was of the 
nature of a rent. It was not described as a rent. 
Circumstances of greater importance were that 
the sum payable may be small or great or 
nothing—-a most unusual feature in the case of 
rent—and that it was impossible to presume or infer 
that the half share of profits was being paid only 
as rent, or as a similar payment, in consideration 
merely of the use of the plant the subject of the 
licence. The sum was in truth made payable as 
part of the consideration in respect of a number of 
different advantages which the appellants derived 
from the agreement and not all of them could be 
shown to be ofa purely temporary character. The 
agreement as a whole was much more like one for 
a joint adventure for a term of years between the 
appellant company and the Communications Company 
than one for a lease for that period. Speaking 
generally, receipts in respect of business emanating 
from abroad were to be retained by the Communi- 
cations Company while receipts arising in India were 
to be retained by the appellants and that irrespec- 
tive of whether the messages were sent by cable or 
by wireless; and the net profits of the appellant 
company were tote divided. INDIAN Rapio& CARLE 
COMMUNICATIONS Co., LTD. v, COMMISSIONER OF INCOME 
Tax, BOMBAY PRESIDENCY & ADEN PC769 
-$. 26-A—Firm —Partnership between firm 

and individuals—Share of members of firm not 

specified—Registration—Permissibility. 

A partnership cannot be registered as a firm 
under s. 26-A of the Income Tax Act, where the 
instrument of partnership dozs not specify on the 
face of it the individual shares of the partners. 
Therefore; where a partnership consists of a firm 
and some individuals, and the deed of partnership, 
while mentioning the proportion in which the pro- 
fits and loss are to be shared between the firm and 
the other partners respectively, does nob specify the 
shares of the partnersof the firm which is a member 
of the partnership, the partnership cannot be re- 
gistered as a firm unders. 26-4. The fact that the 
smaller partnership is a registered firm and in the 
deed constituting that partnership the shares of its 
partners are specified is immaterial. Kannappa 
Natoxer & Company v. COMMISSIONER OF Income Tax, 
MADRAS A Mad 13 SB 

8. 26 (2). Ser Income Tax 1388 
s. 26 (a)—Test to determine succession to 
business. 

The real test to determine whether there is ‘suc- 
cession to business’ is the identity of the two busi- 
nesses and the time intervening between the closing 
down of the old business and the opening of the new 
one in its place. This delay is a question of degree, 
and in some cases a delay may only mean a cesser 
of profit-making operations and never any real cesga- 
tion of the business at all. COMMISSIONER cF Income 
Tax, BUrRMA v. MANSOOKHLAL ZAVERI Rang. 20938 B 
—-—— 85. 26 (2), 66 (2)—Question of law-- 

Whether person is successor within s, 26 (2) 

whether question of law or fact, 

In order to answer the question whether a person 
is to be deemed to be a ‘successor’ within s. 26 (2), 
Income Tax Act, it is necessary to ascertain 
the facts; but, having ascertained them, it is 
then necessary to consider whether they constitute 
succession within the meaning of the section, Pri- 
marily, the question is one of fact, and the facts 
may be such that the case presents no difficulty; 
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but the proper legal effect of a proved fact is essen- 
tially a question of law and whenever the facts 
found to be proved give rise to a consequential 
question whether there is or is not a ‘succession’, a 
question of law is involved. COMMISSIONER OF INCOME 
Tax, Burma y. Mansoox sLAb ZAVERI, RANGOON 

Rang. 209 S B 
———— 86, 32 (3), 33, 34— Order of assessment— 

Appeal—Disposal under s. 32—Commissioner, if 

can enhance agsessment—Whether he can suo motu 

enhance assessment—Order of ussessment by Income 

Tax Officer relying on accounts submitted—Com-~ 

missioner enhancing it without issuing notice 

within one year—Legality- 

When an assessee files an appeal from order of 

assessment by the Income Tax Officer, the Commis- 
sioner can take action under s. 33, Income Tax Act, 
and proceed to enhance the assessment after having 
disposed of the assessee’s appeal under s 32. The 
exercise of the powers of review under s. 33, would, 
ce ih be subject to the limitation provided in 
a. 34, 
The use of the word “thereon” in sub-s. 3 tos. 32 
implies that the Commissioner, when dealing 
with the appeal under s. 32, can pass orders only 
with respect to the subject-matter of the appeal, and 
cannot suo motu proceed to enhance an assessment 
which he has the power to do under s. 33 of the 
Act. Ifthe Commissioner calls for the records of a 
case after disposing of the appeal preferred to him 
against the order of an Assistant Commissioner he 
would be exercising powers of review in respect of 
proceedings which have been taken by an authority 
subordinate to him and not in respect of proceed- 
ings taken by himself as a Court of Appeal. 

Relying upon the accounts submitted by assessee 
firm, the Income Tax Officer passed an order of 
assessment, but the Commissioner’ enhanced it, by 
estimating the income for himself, and without 
issuing notice within the period of one year: 

Held, that the difference between the estimates 
of the Income Tax Officer and the Commissioner 
was income that had escaped assessment and 
the Commissioner was not entitled to enhance 
the assessment without issuing notice. Nawan 
KISHORE-KUuARAITI LAL v. COMMISSICNER oF INCOME 
Tax Lah. 181 
~——-— S, 66—Question of fact— Bad debt —Time- 

barred debt, if bad debt—Question whether debt is 

bad, is one of fact—High Court, when can interfere. 

Whether a debt isa bad debt, and if so, at what 
point of time it became a bad debt, are questions of 
fact, to be decided inthe event of dispute, by the 
appropriate tribundl, and not by the ipse dixit of 
anyone else. The meré fact that a debt was incur- 
red at a date beyond the period of limitation will 
not ofitself make the debt a bad debt; still less 
will it fix the date at which it became a bad debt. 
A statute-barred debt is not necessarily bad; 
neither is a debt which is not statute-barred neces- 
sarily good. Theage of the debtis no doubta 
relevant matter to take into consideration. In every 
case itis a question of fact to be determined after 
consideration of all relevant circumstances and the 


High Court will not interfere, however gross the 
error ‘is. i 
The only thing open to the High Oourt in this 


matter. is to determine whether the finding arrived at 
by the appropriate tribunal is vitiated on any ground 
or, in other words, is perverse or unwarranted by 
the material on the record. Ifonce it is found that 
the finding is based on relevant and admissible evi- 
dence, its interference will be barred. 
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So long ag there is any ray of hope left to recover 

a debt, however dim itmay be, andso long as a 
debt igs in the process of realization, it cannot be 
said that it has become irrecoverable. Messrs. 
Britis.1 COTTON Growers’ ASSOOIATION (PUNJAB), Lip, 
v. COMMISSIONER oF Income Tax, PUNJAB, N-W. F, 
& Deut Provinces Lah. 549 F B 
s. 66 (2). Sre Income Tax Act, 1922, s, 26 (2) 
` 209 





WAGE D NA it Law rule as to—Proposition 
stated, 

When anact isdone by one person at the request 
of another, which act is not in itself manifestly 
tortious to the knowledge of the person doing it, and 
such act turns out to be injurious to the rights of a 
third party, the person doing itis entitled to an 
indemnity from him who requested that it should be 
done, This proposition is independent ofthe ques- 
tion whether the person who acts upon the request 
was bound to doso or not. SECRETARY or STATE v, 
Bank OF INDIA, LTD. Bom 652 
Inherent powers— Ample and specific remedy 

provided for redress—Inherent powers, if can be 

invoked to remedy such redress 

When the law of the land has provided ample 
specific remedies—statutory or otherwise—for the 
redress of a wrong suffered by a party owing tothe 
conduct of his opponent or the mistakes committed 
by the Court,a party is not entitled to invoke, and 
the Court ought not to exercise ifs inherent jurisdic- 
tion. Satvappa Deonpappa BIRADAR v, RAMLINGAPPA 
Satvapra BIRADAR Bom 810 
Insolvency—General and technial meanings of— 

Composition ~Whether properly within sphere of 

bankruptcy legislation 

Jna general sense, insolvency means inability to 
meet one's debts or obligations; in a technical sense, 
it means the condition or standard of inability to 
meet debts or obligations, upon the occurrence of 
which the statutory law enables a creditor to 
intervene, with the assistance of a Court, to stop 
individual action by creditors and to secure adm- 
jnistration of the debtor's aszets in the general 
interest of creditors; the law also generally allows 
the debtor to apply for the same administration, 
The justification for such proceeding by a creditor 
generally consists in an act of bankruptcy by the 
debtor, the conditions of which are defined and 
prescribed by the statute law. In a normal com- 
munity it is certain that these conditions will 
require revision from time to time by the legislature; 
as also the classes in the community to which the 
bankruptcy laws are to apply may require re-con- 
sideration from time to time. ATToRNEY-GeNERAL OF 
Berrisu COLUMBIA v. ATTORNEY-GENERAL OF eee 
—Joint Hindu family—Adjudication of father 

—Sons' shares, if vest in Receiver—Receiver's 

right to sell sons’ share in standing crops. 

The father ina joint Hindu family hasa dispos- 
ing power over the shares of the sons which he may 
exercise for his own benefit and on his adjudication 
as insolvent, the power to dispose of that property 
vests inthe Receiver who is, therefore, entitled to 
sell the shares of the sons though he is not entitled 
to dispossess them. In this respect there is-no dis- 
tinction between the sale of the sons’ shares in the 
standing crops and the share of the sons in the 
fields, . JANsA v. RAMKRISANA Nag. 895 

Receiver refusing to act—Whether can be 
forced to do so at instance of insolvent. 

Where a Receiver refuses to act on the ground that 
he is not interested inthe subject-matter of the suit 





li 
Insolvency — concld. 


it is unreasonable that he should be forced to do so 
atthe instance of the insolvent. Sarcanp Gut v. 
SWAMIDAS - Pesh. 377 
Undischarged insolvent suing for declara- 
tion that certain mortgaged land had been redeemed 
—Receiver made party — Land not vesting in 
Receiver, it not being attachable under s. 60, Civil 
Procedure Code (Act Vof 1908), by virtue of 
s. 25 (5), Provincial Insolvency Act (Y of 1920;— 
Suit, if can lie. < 
There is no bar to an undischarged insolvent bring- 
ing a suit for a declaration that certain land mortgag- 
ed to certain person had been redeemed, and making 
the Receiver also a party to such a suit, though he had 
not obtained the possession of the land and it did not 
vest in him by virtue of s. 28 (5), Provincial Insol- 
vency Act, being not attachable under s. 60, Civil 
Procedure, Oode. SARGAND Gui vy Swamrpas 
Pesh. 377 
Insurance (Fire)— Policy — Interpretation—Con- 
dition in policy as io arbitration on difference 
between parties and suit within three months of 
award—Fire—Claim— Rejection by company as 
fraudulent — Assured requesting arbitration — 
Refusal by company—Assured appointing arbitrator 
—Award — Suit within three months ~ Held, as 


difference arose, cause of action arose only after 


award and suit was in time— Limitation. 

A policy of fire insurance contained certain con- 
ditions. Condition Wo. 13 stated that “if the 
claim be in any respect fraudulent, or if any 
false declaration be made or used in support thereof, 
or if any fraudulent means or devices are used by 
the assured or anyone acting on his behalfto obtain 
any benefit under this policy ; or if the loss or damage 
be occasioned by the wilful act, or with the conniv- 
ance of the assured; or if the claim be made and 
rejected and an action or suit be not commenced with- 
inthree months after such rejection, or, (in cise 
of anarbitration taking place in pursuance of the 
18th Condition of this policy) within three months 
after the arbitrator or arbitrators or umpire shall 
have made their award, all benefit under the policy 
shall be forfeited.” Condition No. 18 contained the 
provisions that “if any difference arises as to the 
amount of any lossor damage, such difference shall 
independently of all other questions be referred to 
the decision of an arbitrator, to be appointed in 
writing by the parties in difference, or, if they cannot 
agreeupon a single arbitrator, to the decision of 
two disinterested persons as arbitrators, of whom ene 
shall be appointed in writing by each of the parties 
within two calendar months after having been re- 
quired so to do in writing by the other party, In case 
either party shall refuse or fail to appoint an arbitra- 
tor within two calendar months after receipt of notice 
in writing requiring an appointment, the other party 
shall be at liberty to appoint asole arbitrator." The 
jute which was insured by the policy caught fire and 
was burnt. The assured thereupon informed the 
company about it and submitted a claim for Rs. 20,090 
for loss sustained. The company contended that the 
total value of the jute was no more than Rs. 600 and 
rejected the claim. The differences arose to such an 
extent that the company founded a charge of fraud 
onthe assured, The assured requested the com pany 
to appoint their arbitrator but on their refusing to 
do so, an arbitrator was appointed on his behalf and he 
awarded Rs. 19,000 and costs and within three months 
of this, he sued for recovery of the amount. The 

company contended that the suit was barred by 
time -: 
` Held, that there was a diference between the parties 
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as to the amount of loss or damage sustained and 
arbitration proceedings became a condition precedent 
to bringing a suit and the cause of action did not 
arise until the arbitration proceedings terminated. 
Consequently, it was competent to the plaintiff to - 
bring his suit at any time within three months of the 
making of the award. The suit was, therefore, in time 
and ought not to be dismissed on any ground of 
‘special limitation contained in condition No. 13 of the 


policy. Besoy Lan MUKHERJEB v. New INDIA 
Assurance Oo , LTD. “Gal, 224 
Interest. i 
Sen Contribution s 907 
Ses Limitation Act, 1908, s. 19 927 


Absence of demand before suit for interest— ' 

Such interest, if can be granted. 

Where there is no evidence that any demand was 
made by the plaintiff before the suit was instituted 
for a certain sum of money as zar-i-chaharum due 
claiming also interest on the amount from date of 
sale, the granting of interest from the date of sale 
of the grove cannot be justified under either the 
Contract Act, or the Interest Act, but interest would 
run from the date of the suit. KALICHARAN UHOWDHURY 
v. Bent MADHO Prasan SINGH All, 187 

Equitable considerations granting. 

Even if the payment of interest does not come 
under any specific provision of law, still if general 
equitable considerations justify award of the same, 
it is quiteopen to the Court to award it. KAMBALA 
VENKANNA V. GoTETI VEERARAJU Mad, 907 


International Law—/urisdiction—Power t serve, 
out of jurisdiction— Limits to. 

It isa principle of international law that a Court 
shall not serve its processes on persons outside its 
own jurisdiction and upon persons against whon, if 
an order was made, the order cannot be enforced. 
The power to serve out of the jurisdiction is entirely 
a question of statute without which there is no such 
power, BISHADENDU GUPTA v. H. LANGHAM REED 

Pat. 509 
Interpretation of Statutes—Natural meaning to 
be given to words. 

The first rule of construing any enactment is to 
give the words their natural meaning and it is only 
if no reasonable result can be arrived at by giving 
their natural meaning that some other interpreta- 
tion is permissible. SOBHARAM V. JAGMOHAN SINGH 

Nag. 52 

Ordinary meaning of language to be looked 

into—No words of limitation or qualification to be 
introduced, 

In interpreting statutes the ordinary meaning of the 
language employed isto be looked at and it ought 
never to be neceasary to introduce words of limitation 
or words of qualification to explain the intention of 
the drafters ofthe Act, MRINALINI Debri v. HARLAL 
Ray Cal. 902 

Preamble — Linactment exceeding purpose 
stated —Court, if can question. 

There is nothing in the preamble or inthe Act from 
which an intention could be gathered of restricting 
the operation of the Act to tenancies of dwelling 
houses or an intention to exclude tenancies of busi- 
ness premises. Protection of the Act is not confined 
to occupants of dwelling houses only butthe Act 
applies to tenants having business premises also. 

It is not open to the Oourts to question the right of 
the legislature to go beyond what was stated inthe 
preamble asthe reason -for tbe legislation. Panrpr 
VEDAVALLI THAYARAMMAL V. JUNUS OHETTIAR 

2 Mad. 872 
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Jurisdiction—Lease—Provision enabling lessee, to 
recover from lessee revenue recovered from lessor-~ 
Suit by lessee to recover revenue recovered from 
him by Government— Jurisdiction of Civil Court 
to entertain. 

Where a covenant in a lease provided that the 
lessee was not liable to pay land revenue and if 
it was recovered from him, he could recover it 
with interest from the lessor, and the lessee brought 
a suit against the lessor for the recovery of land 
revenue which the Government recovered from him: 

Held, that the suit being for enforcement of a 
contract, the Civil Court had jurisdiction to enter- 
tain it.. BAADAIN v Goxut SINGA All. 696 

Partition decree sent to Collector to effect 
partition of revenue paying land — Partition 
effected not in terms of decree— Partition, if can 
be set aside in toto by Civil Court. 

Where the Col'ector carries out a decree for parti- 
tion of a revenue-paying land and effects partition 
in conformity with the decree, itis not opento the 
Civil Courts to revise his acts or to interfere in the 
partition effected by him ;but wherethe Collector 
acts contrary tothe decree, the Courts will have— 
and oughtto have—jurisdiction to interfere either 
to set asidein tote or to modify the partition efferted 


by the Collector. SurvappaA DHONDATPA BIRADAR v. 
RAMLINGAPPA Survaypa BIRADAR Bom, 810 
Suit for dissolution of Muhammadan 


marriage Value less than Rs. 1,000—Forum— 

Jurisdictionof Kazi—Suit, if should be before 

District Judge. 

A suit for dissolution of a Muhammadan marriage, 
which is valued at less than Rs. 1,000, lies in the 
Court of Munsif it baing the Court of ths lowest 
grade and under s. 15, Civil Preezdure Code, it should 
be filed before him and not before the District Judge. 
Bursan Mirpaav KaopgJA BIBI Cal. 6398 B 
Valuation —Prohibitory order under Civil 

Procedure Code (Act V of 1909, O. XXT, r.4 

(1) (a', agzinst certain property in execution of 

decree—Part of property attached and sold—~ 

Declaratory suit that such property was not liable 

to be attached and sold—Proper valuation, 

In execution of a decree a prohibitory order was 
issued under O. XXI, r.46(1) (a), Civil Procedure 
Code, against certain property and only a part of 
such property was attached and sold. A suit for 
declaration thatthe whole of such property was not 
liable to attachment, was filed : 

Held, that the suit should bs valued for purposes 
of jurisdiction atthe value of the property attached 
and not at the valus of the decree. The plaintiffs 
must state in the plaint whether they abandon any 
claim as toa declaration of title as to the remain- 
der of the property on which a prohibitory order 
has been issued but which has not yet been actual- 
ly attached or found t> bo in existeace ; if they do 
so, the valuation for jurisdiction is good ; other- 
wise it is bad, and the plaint will have to be re- 
turned for presantation to the proper Court, ALAGAPPA 
Cuertyarv U NYEIN MAUNG Rang. 702 
Land acquisition — Collector, whether " special 

officer “His functions cannot be usurped by 

other authority—Lis awards—Nature of — Deputy 

Commissioner issuing instructions to vary awards 

—Legality. 

For the purposes of the Act the ‘ spacial officar” 
is the Collector and there is nothing in the Act 
allowing any other authority to usurp his fune- 
tions. ‘The awards of the special officer appointed 
for the acquisition are the only awards made ander 
the Act, and if the Deputy Commissioner issued 
any instructions intended to vary those awards, his 
action wouldbe ultra vires and his instructions 
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irrelevant to these proceedings. Susan SINGH v. 
SECRETARY OF STATE Pesh. 230 
Land Acquisition Act(I of 1894), ss. 4,6, 9, 11, 

18, 25 (1)—Ss. 4, 6, 9, scope of—Whether exclude 
land, believed to belong to Government, from notice 
—Crown, whether claimant or person interested — 
Compensation, nature of -~Whether includes any 
sum for rights of persons not interested—Bungalows 
and sites for public purposes—Site claimed to be 
Government property — Notification mentioning 
whole land—Compensation, if can be awarded for 
rights of ownership — Title to particular right 
contested—Court, if can enquire into question of 
title though Government is neither claimant nor 
person interested. 

The Secretary of State can acquire land as defin- 
ed in s.3 (a) of the Land Acquisition Act, even 
though some of the rights init already belong to 
the Crown, and he can doso even where the main 
right property in the soil, so belongs. There is 
nothing in ss. 4, 6 or 9to exclude land believed to 
belong to Government from the notifications and 
notices. Throughout the Act there ie nothing to 
suggest that the Crown can be either a “ claimant” 
or a “person interested " within the meaning of the 
Act. Accordingly as compensation is to be appor- 
tioned amongst “ persons interested” only, it follows 
that the compensation for the whole land is the 
compensation for the rights of persons interested 
and need not include any sum fora right in which 
no person is interested. From this it follows that 
where a particular right is claimed by a person in- 
terested and Government asserts its own title to 
that iight, the quastion of title must be enquired 
into in order to determine ths interest of the claim- 
ant; and also that, if the claimant is found to have 
no suchright, no compensation neel be awarded in 
respect thereof. Where sites and houses thereon are 
needed fora public purpos3, but where the site is 
claimed təbə Government property, it follows that 
if the whole land is mentioned in the notifications 
with or without a statement of Government's owner- 
ship, anyone claiming ownership of the soil can 
object; his claim willbe investigated by the Col- 
ector and if it ba rejected, no compensation will 
be awarded for the right of ownership in the site. 

The adjudication on the claimant's alleged title 
necessarily results in adjudication on Government's 
title, but is made at the instance of the claimant 
and not at the instance of Government. It is the 
claimant's interest which is investigated and not 
Government's. It follows that although Government 
can neither be a claimant nor “ person interested ” 
ander the Act, yet its title can be decided if an 
adverse title is setup by a claimant. Susan SINGA 
» SECRETARY oF STATE Pesh. 230 
——~-—8. 6—Compulsory acquisition of building site 

for widening streets—Municipslity, if can prevent 

the site being used for building under Bombay 

District Municipal Act (IIT of 1901), s. 96 (2°, 

and render it useless—Compensation for acquisition 

of such stte—Measure of. 

A Municipality as a public body is under the 
necessity not to exercisa its authority in a capri- 
cious, wanton, oppressive, arbitrary or tyrannical 
manner even when acting within the defined limits 
of its powers. It must use even its admitted 
powers considerately, with a discretion suitable to 
the nature and importance of the duties to be dis- 
charged, and with a fair and honest judgment. 
Secondly, under the Act, the Municipality has been 
given no power to refusa in general terms permie 
sion to build. It has only power to impose condi” 
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tions with reference to the location of the building 
in relation to any’ street existing or projected. 
Thirdly, even such conditions cannot be so imposed 
as to contravene the provisions for compensation 
when a regular linc of street is prescribed. The 
result is that the Municipality may for considera- 
tion acquire the right to prevent the owners of land 
adjoining a street from building on such parts of 
the land as it desires to add to the street; but the 
Municipality is not entitled to prevent building 
sites being built upon without compensating the 
owners, There is nothing inlaw which can prevent 
a building site from being used for building and 
apparently render the same useless. For acquisi- 
tion of such sites compensation must be paid on 
the footing of building sites, MANAKLAL HIRABBAI v. 

LAND Acquisition Orriogn, West Kuanpusa ` 
Bom, 705 
s. 9—Heldon facts, that service under s. 9 

on servant was good and valid, 

Where a claimant is served with notice under 
3.9, Land Acquisition Act, through his servant 
who accepts service on behalf of his master, with 
whom he communicates and receives instructions 
and prefers a claim, the service is valid and good 
unders.9. SECRETARY OF State v. TIKKA JAGTAR 
SINGH i Lah, 622 
——-+—s5, 9, 25 —Particulars of claim must be 

given. 

Itis clear from the perusal of s. 9, Land Acquisi- 
tion Act, that a claimant must give particulars of 
his claim. Where an item is not specified, he will not 
be awarded compensation on that score, merely 
because the amount awarded does not exceed the 
total amount claimed. Ssoretary or Stars v. TIKKA 
JAGTAR BINGI Lah, 622 
———-5.18—Objeciion to amount but not to 

apportionment—Effect. 

Wherein proceedingsunderthe Land Acquisition 
Act, the owner of the land has objected under s. 18 
to the amount awarded, but has not objected to the 
apportionment between them, the owner is not entitl- 
ed to an increased amount resulting from his objec» 
tion less the compensation accepted by the tenants, 
but only to such proportion of the increased amount 
as accords with the apportionment awarded; the 
Government and not the owner is entitled to the 
benefit arising from the tenants having accepted 
compensation upon a lower value. CoLLEoroR oF 
Dacca v, GHOLAM Kuppus CHOWDHURY Cal. 352 
s. 18—Order by Collector refusing to make 

reference to Civil Court— Whether liable to revision 

by High Court—Oivil Procedure Code (Act V of 

1908), 8. 115—-Government of India Act, 1915 (5 & 

6 Geo. V, Ch. 61), s. 107. 

An order by the Collector under s. 18, Land 
Acquisition Act, refusing to make a reference to a 
Civil Court is not liable to be interfered with by 
the High Court under s. 115, Civil Procedure Code 
or s. 107, Government of India Act, 8. G. Saprz v. 
COLLECTOR, SAUGOR , Nag. 712 
——— $8.18, 30—Basis of valuation-—Prospective 

improvement of land, if can be considered— 

Reasons for arriving at figure, if can be specifically 

stated. 

In determining the amount of proper compensa- 
tion for land acquired for a particular project 
speculation on the value likely to be Gonferred on 
the lands taken for a particular project, by the com- 
pletion of the project itself should be exclude.l, 

In all valuation, judicial or otherwise, there must 
by room for inference and inclinations of opinion 
which being more or less conjectural, are diffi- 
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cult to reduce to exact reasoning or to explain to 
others; there is more than ordinary room for gu23s- 
work; and it would be very unfair t> require an 
exact exposition of reasons for the conclusions arriv~ 
ed at, Connector or Dacoa v. G oLa Kuppus 
C soUDHURY Cal, 352 
$8.18, 30—Interest of landlord and tenant 

with occupancy rights—Apportionment. : 

In the matter of determining the value of the two 
different interests, the landlords and the tenants, the 
position that the tenants on the lands acquired had 
right of occupancy in the same has to be taken into’ 
consideration, There is, and can be no rule of gene- 
ral application, applicable to apportionment between , 
a landlord and a tenant with a permanent right 
of occupancy; and what is sometimes called a rough 
and ready method of settling the matter of apportion- 
ment hasto be adopted. Corzsctor or Dacoa v. 
Guotam Kuppus Cuoupsury Cal. 352 
———— 8. 25— Limitation on Court's power to 

modify Collector's award—S, 25 precludes reduction 

of total award only. 

The only limitation onthe power of the Courts 
is that laid down’ in s. 25 (1), Land Acquisition Act, 
which precludes the reduction of the total award 
granted by the Collector. "There is nothing in the 
Act which precludes the District Judge from intro- 
ducing variations in different items that make up 
the award so long as the totalamount is not redac- 
ed. Susan Sinciv, SEORETARY or State Pesh. 230 
Landlord and tenant—Apportionment of rent— 

Death of life tenant — Apportionment between 

heirs and reversioners. 

Whatever rule may be applicable to rents payable 
on certain dates in respect of ordinary leases, rents 
payable by occupancy tenants stand on a different 
footing for in theory landlord and tenant are es- 
owners andthe rents payable by the latter represent 
a share of the crop. SENDATTIKALAT PANDIA Cyinna 
THAMBIAR V SANGILI ViERAPPA PANDIAN Mad. 455 

Fair rent, basis of ~Opinion of expert revenue 
officer on spot, value of. 

There can be no better materials for fixing a fair 
rent thanthe opinion formed by an expert officer 
who was actually working on the spot. Kuase 
HABIBULLA v. BEPIN HANDRA RAL Cal. 375 
—- Landlord, if can treat tenancy as forfeited 

in part. , 

It is not open to a landlordto treat the enancy as 
forfeited in part aad subsisting as tothe remain- 
der. VADLAPARTI Soorarva v. Vopoorr SOORANNA 

$ Mad, 1005 

Rent—Fair rent, settlement of —Kabuliyat 
providing that rent is not to be enhanced ~In 
case of diluvion tenant not entitled to abatement— 

No provision that landlord would not claim 

enhancement in case of accretion—Landlord held: 

entitled to settlement of fair rent—Tenants 
contending that at time of passing of Bengal 

Tenancy Act, predecessors of landlord had no 

right to additional rent on account of accretions~ 

Burden of proof. acne 

A certain area of land was settled after measures, 
ment at a certain rental and the kabuliyat showed 
that the intention of the parties was that the rent 
for that land was not to be enkanced. There was 
also a provision that in the event of any diluvion 
the defendants will not geb any abatement of rent, 
It was nowhere said that the landlord was willing 
to surrender his right to additional rent for any 
land which may subsequently form by accretion. 
The defendants resisted the claim of the, landlord 
to settlement of fair rent on the ground that at thet 
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time when the Bengal ‘Tenancy Act, was enacted 
the plaintiff's predecessor had no right to additional 
rent : 

Held, that the landlord was entitled to settlement 
of fair rent for the land accreting to the tenure ; 

Held, also that if the defendants wished to show 
that atthe time ofthe passing of the Bengal Ten- 
ancy Act, the plaintiff's predecessor had no right 
to an enhancement of rent, it was clearly for them 
to establish it which they failed to do Kuagu 
HABIBULLA v. BEPIN OBANDRA Rat Cal. 375 

Tenant's request to stay certain proceedings 
on certain terms—Whether a contract, breach of 
which entitles landlord to damages. 

Where the zemindar was asked by the tenants 
to stay bis hands for a while and to give them an 
opportunity to act according to the terms suggested 
by them with the understanding that ifthey do not 
comply with theterms, the zemindar may assert his 
rights of resumption and that the terms were ap- 
proved by him, “ without prejudice to his resump- 
tion suit,” the arrangement is onlya request to stay 
the contemplated proceedings on certain terms and 
not a contract, the breach of which will entitle the 
zemindar to evict the tenants and on the breach of 
the arrangement, the zeminder is not entitled to 
recover the land on the basis of thebreachas such 
or to get any damages. His remedy is only to pro- 
ceed with a suitto assert his right of resumption, 
if he had any. SopsanapRi Apparao Vv. MULLUPUDI 
RAMUDU Mad. 498 
Lease—Perpetual lease onannual rent—Registration 

is necessary. 

A perpetual lease of a plot of ground on an annual 
rent can only be made by a registered instrument, 


RAMJIWAN v. MAHARANI Nag. 338 
———— Right of landlord to recover rent—How 
established. 


Where the right claimed is that of a landlord 
under a perpetual lease, to recover rent, it can be 
established only by the production or proof of a 
registered instrument of lease. RAMJIWAN v, MAHARANI 

i Nag. 338 
Legal practitioner—Duty to Court in conduct of 

cases — Imputing motives to presiding officer — 

Asking irrelevant and, scandalous questions — 

Advocate incurs grave personal responsibility. 

The duty of an Advovate isto assist in the ad- 
ministration of justice and not to obstruct or to 
impede it, and in the performance of his professiona- 
duties he is expected not to be influenced by 
personal motives, desire of revenge or by resent- 
ment. It is improper for him to adopt an insulting 
attitude towards the presiding officer of the Court 
or to impute motives to him. It is illegal for bim 
to ask irrelevant and scandalous questions and he 
incurs grave peisonal responsibility if he does so. 
Emreror v M., Bar. At-Law, LYALLPUR Lah. 773 
Letters Patent (AI), (1866), cl. 10—Judgment, 
“meaning of-~First appeal—Death of one of parties 
* —Two sets of claimants seeking to be brought on 

record— One set ordered to be impleaded—Order, if 

- ‘judgment.’ 

The term ‘judgment’ in the Letters Patent of the 
High Court means in civil cases adeeree and not 
a judgment in the ordinary sense. A distinction 
exists beyweena decree and judgment as contem- 
plated in the Code of Civil Procedure in which the 
judgment contains the reasons and the decree 
embcdies the final order which governs the rights 
ofthe parties. 

Ina first appeal pending before the High Court 
ope ofthe parties died and two sets of claimants 


GENERAL INDEX lv 


p 


Letters Patent (All.)—coneld. 


filed applications to be brought on tha record as 
his legal representatives. The Oourt came to the 
conclusion that the contesting respondent should be 
considered as the legal representative of the deceas- 
ed and accordingly dismissed the application of the 
present appellants. An appeal was preférred against 
this order : ; 

Held, that the word ‘judgment’ in the Letters 
Pateni could not be extended to such cases. So far 
asthe two rival claimants were concerned, the ques- 
tion as to who was the legal representative of the 
deceased had not been finally adjudicated upin and 
could be re-agitated as between them. It was, there- 
fore, nota final adjudication of the rights of the 
parties by the Court at all. Allthat was necessary 
was to bringonthe record sume person who was 
found to be the legal represantative of the deceased 
so thatthe case may be proceeded with and the 
rights of the opposite party finally determined. 
Consequently no Letters Patent appeal lay from the 


order, beni Mapzo Raov. SriRau UHANDRAJI 
MA SARAT All. 178 
Letters Patent (Cal.), cl.15—Judgment in Land 


Acquisition Appeal, if ‘judgment’ within cl. 15, 
A judgment of the High Court in a case under 
the Land Acquisition Act, is a ‘judgment’ within 
the meaning of cl. 15, Letters Patent (Cal) and ia 


appsalable. (OoLLEOTOR or Dacos v Gotan KUDDUS 
( HOUDEURY Cal. 352 
Life Insurance business, Sse Master and servant 

884 


Limitatlon—Acknowledgment —Account bcoks, en- 

tries in—Wheth:r operates as acknowledgment. 

l£ the debtor and creditor agree to the debtor mak- 
ing an entry in the books that a sum has been paid, 
whereas infact it has not been paid, such would 
be a payment to take the case out of the 
statute. It might be that entries could, in certain 
special circumstances, amount to acknowledgments 
by the debtor, but. merely enteiing a fictitious pay- 
ment cannot possibly amount to payment itself and 
what the statute requires isa payment or at least 


something which is tantamount to a payment. 
Soupagar V. JOTI PRASAD All. 152 
Same plot sold totwo persons—Plaintiff 


vendee under first deed suing for recovery of pos- 

sesston— Absence of proof of continuous act of 

possession by vendor or second vendee—Held, 
plaintiff's title continued until interference with 
possession by second vendee. 

A solda plot of land to Bin 1912, and again sold 
it to Cin 1930. A suit by B for recovery of posses- 
sion of the plot as itwas interfered with by C. was 
dismissed on the finding that Bwas not in posses- 
sion within twelve yeurs of the suit. There was no 
duding that there was a continuous act of posses- 
sion by A or byC: 

Held, that inthe absence of any’ evidence to the 
contrary, the title which was acquired by the plaint- 
iff by the desd must beheld to have continued till 
the interference with his possession as alleged by 
him and the suit was not barred, Kuxur SINGH v. 
BAIJNATA SING 1 Pat. 524 
Limitation Act (IX of 1908), 5. 4. Sez Civil 

Procedure Code, 1908, O. VII, r. 6 384. 
—s.10—S.10, if applies to trustee de son tort, 

Section 10, Limitation Act, applies to express 
trustees and their repres3ntatives and not to a trustee 
de son tort. CHANDRIKA Bakasa Sinai v. BHOLA 
SING. Oudh 593 
——— §.12 (2), Sch. I, Art, 151—Time requisite 

‘~Period requisite for obtaining copy of decree— 

Whether can be excluded when application for 
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copy of decree is not made till after expiry of time 

forappeal. . a, j 

There is no justification inthe language of s. 12, 
Limitation Act, toimpose a restriction upon the 
statutory right of an appellant not warranted by 
the Act and, in computing the time for appealing 
from a decree, it is legitimate (in a proper case: to 
exclude the period requisite for obtaining a espy 
of the decree when no application for such 


copy was made till after the expiration of 
the time limited for appeal. Consequently, 
a rule providing that no time shall be 


allowed for obtaining a copy of the decree unless 
such copy be applied for within 20 days from the 
date of the decree would be ultra vires. MURLIDHAR 
SHRINIVAS V. MOTILAL Ramcoomar Bom. 77 FB 
———- §.14—Ignorance of law, if a good ground 

for application of s. 14—Plaint presented in wrong 

Court due to ignorance of provisions of newly 

passed Act—Held, plaintiffshould be deemed to have 

been prosecuting in due diligence and was entitled 

to benefit of s. 14. 

Ignorance of law mayafford a good ground for 
the application of s.14, Limitation Act. | 

Asuit on a loan transaction was brought in a Oourt 
at M, where the transaction had taken place. The de- 
fendant was an agriculturist residing at N and under 
s. 7-A, U. P. Agriculturisis’ Relief Act, the suit should 
have been instituted at N. The plaint was returned 
for presentation inthe Courtat N but before pre- 
sentation, limitation had expired : 

Held, that the Act hadrecently been passed and 
it was easily conceivable thatthe provision already 
referred to was not known to the litigants and the 
lawyers in the mofussil. _No motive could be ascribed 
to the plaintifi for having deliberately chosen a 
wrong Court, The plaintifishould be deemed to 
have been prosecuting with due diligence and in 
good faith the proceedings following the presenta- 
tion of his plaint inthe Court at M and he was, 
therefore, entitled tothe benefit ofs. 14. AHMAD v. 
Ram OHANDER h _ All. 936 
———— 8. 19—Pro-note in consideration of previous 

loan granted on pro-note— Both pro-notes in- 
sufficiently stamped, hence inadmissible—Suit on 
‘original loan—Suit barred by time—Second pro- 
note, whether acknowledgment extending limitation 
' _-[nterest—~Compensation, 

On August 10, 1928, the defendant-respondent 
executed œ pro-note and receipt in respect of a 
loan of Rs, 400 in favour of the plaintif. On August 
4, 1931, the defendant executed two pro-notes and 
recaipts in the plaintifi's favour, one for Rs. 400 
in Leu of the earlier pro-note of August 10, 1928, and 
the other for Rs. 227in lieu either in whole or in 

art of the interest due in respect of the pro-note 
of August 10, 1928. The suit was instituted for 
recovery of the money due on the two pro-notes dated 
August 4, 1931. It was discovered that the pro-note 
for Rs. 400 dated August 4, 1931, and the pro-note 
dated August 10, 1928, were both insufficiently 
stamped, The plaintiff amended his plaint and sued 
on original loan which was prima fasie barred by 


Haa, tnat in view of the admissions by defendant 
in his written statement the receipt for Rs, 400 
dated August 4, 1931, constitued an acknowledge- 
ment of liability in respect of the loan advanced on 
August 10, 1928, and had the effect of extending 


the period of limitation under s. 19 of the Limita- 


tion Act, . Kai 
Held, also, that since the original pro-note was 


not admissible, the covenant for interest contained 
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in the promissory note could not be proved, but 
compensation might be allowed to the plaintiff for 
deprivation of the use of the money. AMBIKA SINGH 


V. JAGDEO UPADHAYA Oudh 927- 
s. 20. Sre Appeal 799 
5. 20—Payment by cheque to creditor, 


whether acknowledgment of part principal. 

Where thereis only one debt and a payment is 
made by the debtor to the creditor by cheque, the 
payment by cheque, if accepted by the creditor, 
must be deemed to be an acknowledgment of the 
payment ofpart principal by the debtor within -the 
provisions ofs. 20, Limitation Act, Firw Hariram 
DOULATRAM v. Pirs Raw SING-GoPAL Sina Sind 820 
s. 20—Scope of—Acknowledgment in writing 

of payment of interest. 

So faras the payment of interest is concerned, 
the acknowledgment in writing must be of the 
payment of interest as such, The word ‘payment’ in the 
proviso tos 20, Limitation Act, refers back to the 
section which it qualifies and the words ‘as such’ occur 
in relation to the payment of interest in the section 
itself. Sofaras the payment of part principal is 
concerned, the substitution of the word ‘acknowledg- 
ment’ for ‘fact’ in the proviso does not require 
that the acknowledgment must be an acknowledgment 
of the payment of part principal as such, The purpose 
ofthe proviso is to protect or assist the debtor. 
even moreso afterthe amendment than before but 
not to the extent that the acknowledgment of the 
part payment of principal mugt bethe acknowledg- 
ment of the payment of part principal as such. 
Acknowledgment of the paymentin writing in such 
case isenough, Firs HARIRAM-DOWLATRAM v. FIRM 
RAM Sine-Gorat Sine Sind 820 
s. 22. Sme Provincial Insolvency Act, 1¢20, 











s. 68 389 
———-Sch, |, Art. 11. Sez Civil Procedure Code, 
1908, O. XXI, r. 63 601 
= Art. 61. Sen Civil Procedure Code, 
1908, O. II, r. 2 472 


———- en Arts, 61, 96, 120 —R and N 
borrowing Rs. 5,000 on pro-note from J and M—J 
realising amount by draft from R and N— Suit 
by J and M against R and N for recovery of 
Rs. 7,700 on basis of pro-note —Payment by draft 
alleged to be on another account—Court holding 
payment to be on account of pro-note but sutt 
decreed in favour of M only for half amount— 
Decree passed on April 10, 1926—Appeal by M in 
1932, and recovering Rs. 1,200—Suit by R and N in 
April in 1933, against J for Rs. 1,200—Suitt held 
within time—Surt, if governed by Art. 61 or 96. 

In February 19.9, R and N borrowed Rs. 5,000 on 

a promissory note from J and M. A few months 

later J realized Rs, 5,000 on account of this pro- 

missory note from Rand N by means ofa draft on 
them. In 1925, J and M instituted a suit for reco- 

very of Rs, 7,700 alleged to be dus from Rand N 

on the basis of the promissory note. The defence 

of the defendants was that the promissory note had- 
been discharged by the payment in 1919. The case 
of J and M was thatthe payment on account of the 
draft in 1919, was on another account. This, how- 
ever, was found by the Court to be false and it wag 
held that the payment had been made on account. 
of the promissory note. It was also held that J had 
no authority to receive payment on behalf of A. 
Consequently the suit by J was dismissed to the extent 


‘of half the claim. It wag decreed in favour of M 


for half the amount in suit. Tho decree by the 
trial Court was on April 10,1926. An appeal was 
preferred by R and N and on December 11, 1928, it 


IH 
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was remanded and finally the High Court dismissed 
the appeal on January 29,1931. In consequence, the 
decree which had been awarded against R and N 
was executed by the decree-holder M and Rs. 1,200 
was recovered by him in February, June, July and 
October, 1932, A suit was then instituted by R 
and N for recovery of Rs. 1,200 from J on the 
ground that the payment of the share of M due 
under the promissory note to J had been found to 
be illegal by the Courts and the plaintiffs had been 
made to pay Rs. 1,200 twice over and were, there 


_fore,-entitled to a decree against him for that amount‘ 


Held, that if Art, 96 did not apply to the case, 
then probably it was Art. 120 that would apply. 
It was doubtful if the case was covered by Art. 61; 
but in cither case time would begin to run either 
from the payment of Rs. 1,200 orfrom the date of 
the decree of the High Court, which was passed on 
January 29, 1931, and under neither ofthe articles 
was the period of limitation less than three years 
and consequently the suit was within time. JIWAN 
SINGH v. RADHA KISHAN Lah. 446 
——— Sch. l, Art. 62. Sze Transfer of Property 

Act, 1€82, s. 2 502 
~ Arts. 62, 115, 36,109, 120— 

Suit by co-sharer for accounts against other co- 

sharers—Act governing limitation. 

Money due to tenants-in-common which has been 
received by one or more tenantsin exclusion of the 
rest is not money had and received within the 
meaning of Art.62. Moreover, as the liability is 
neither ex contractu nor ex delicto, Arts, 115 and 36 
have no application, Again Art. 109 cannot be 
applied asthe profits are not wrongfully received, 
the parties being co-sharers; consequently a co- 
sharer’s suit for accounts against other co-sharers 
falls within Art. 120. AYUB KHAN v, AKRAM 

Pesh. 41 

——— Art. 66 — Applicability — Suit 

against deceased person represented by his sons, 

based on single bond—Art. 66, if applies—Test for 

applicability of Art. G6—It is immaterial whether 

defendants are original obligors or their legal 
representatives, 

Article 66, Limitation Act, is not limited toa suit 
brought against the executant himself but can be 
extended to a suit against his sons or other legal 
representatives, Where the suit is in substance 
against the deceased who is represented by his 
sons and the decree if passed, will be against hig 
assets which include, by the operation of s. 53 of the 
Civil Procedure Code, joint family property in the 
hands of the sons, it is governed by Art. 66. The 
article makes no reference to the person against 
whom the suit is brought. To attract the applica- 
tion of the article all that is necessary to show is 
that the suit is based “on a single bond where a 
date is specified for payment,” whoever may be 
the. person against whom the bond is sought to be 
enforced. It is perfectly immaterial whether the 
defendants are the original obligore or their legal 











-Tepresentatives, so long as the suit is onthe bond 











itself. Dro Saran SING v. Loxnata Rat All, 359 
aoe Art. 96. Sex Limitation Act, 1908, 
Sch, I, Art 61 446 
——— an Art.109. Sez Transfer of Property 
Act, 1882, s. 2 502 
pee ener Art120. 
Ses Civil Procedure Code, 1908, O. II, r. 2 472 
Sez Limitation Act, 1:08, Sch. I, Art. 61 446 
Sex Transfer of Property Act, 1882, s. 2 502 
——-——— Arts. 120, 115, 116. Ser Oom- 
panies Act, 1913, s 235 : 786 
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— Sch. I, Art. 124—Hereditary office, meaning 
of—Suit for recovery of possession of ofice of 
shebaitship—Limitation. 

The words ‘hereditary office’ in Art. 124, Limita- 
tion Act, have been used in contra-distinction to 
cases where the office is to be filled in by nomina- 
tion. Where there is no suggestion that the appoint- 
ment of a shebait was to be made by nomination and 
henes the right of shebaitship vesting on the heirs of 
the founder, after the death of the person appointed by 
will, it must be regarded as a hereditary office. A 
suit for possession of such an office is governed by 
the 12 years rule laid down in Art, 124. CHANDRIKA 
Bakesa SINGH v. BHOLA SING 1 Oudh 593 
~—Art.124—Suit for possession of 

share in Maharki Vatan— Whether governed by 

Art. 124, 

In the case of a Maharki Vatan, each one claims a 
share for his branch alone to the exclusion of the 
others, and the alternate working of a branch year 
by year is also exclusive of the others. A suit for 
possession of a share in the Vatan is governed by 
Art. 124, Limitation Act, as the office of Mahar is 
recognised in the Revenue Rules themselves. Morr- 
RAM v. SHENU Nag 351 








——_— Art.125, Sez Hindu Law 326 
—— —_—_—- Arts, 142, 144. Sse Adverse 
possession 309 
—~—-——Art.151, Sge Limitation Act, 1908, 

s. 12 (2) 77 


Art. 181—Sale of mortgaged property 
—Amount realised found insufficient—Sale con- 
firmed and confirmation affirmed in appeal—A ppli- 
cation for personal decree—Limitation, when begins 
— Civil Procedure Code (Act V of 1908), 0. XXXIV, 
r. 6. 

Where in execution of a final decree for sale on 
a mortgage, the property was sold for a smaller 
amount than the debt and the order of confirmation 
of sale was affirmed in appeal, and the mortgagee 
applied for personal decree under O. XXXIV, r. 6, 
Civil Procedure Code: 

Held, that Art. 181, Limitation Act, governed the 
application and limitation ran from the date on 
which it was finally decided by the Appellate Court 
that the sale should stand. Jacrup SINGH v, RAM 
GATI All. 673 
7 -—— — Art. 182—Joint decres— Hxecution 

petition against one judgment-debtor—Effect, 

A decree is @ joint decree if any one of the reliefa 
given in the decrees is against the defendants joint- 
ly, even though some other reliefs may be given 
against the defendants separately, 60 that if in res- 
pect of the joint relicfan application for execution 
is made against one cf them, it will save limita- 
tion in regard to the other defendants even in res- 
pect of the reliefs which have becn decreed against 
solely. P. P. P. C..IDAMBARA NADAR v. C. P. A, Rama 
NADAR Mad, 561 F B 
Art. 182 (2), (5)—'Appeal in Art. 

182 (2), if includes revision petition—Date of order 

in revision made by High Court—Whether furnishes 

the starting point. f < ; 

Article 182 (2), Limitation Act, applies to civil 
revision petitions as well and not only tu appeals 
in the narrower senseof that term as used in the 
Civil Procedure Code. Consequently when a revision 
petition is filed, it is permissible to hold under 
Art. 182 (2) of the Limitation Act, that the date of 
the order in revision made by the High Court fur- 
nishes the starting pointand the term ‘appeal’ is not 
used inthe restrictive sense so as to exclude revi- 
sion petitions and the expression “the Appellate 
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Court" is not to be confined to a Court exercising 
appellate, as opposed to, revisional powers, P, P. P. 
Curpampara Napar v. O. P. A, Rama NADAR f 

3 ` Mad. 561 F B 
——— Sch. |, Art. 182 (5)— Application for 

execution made against surety--W hether step-in-aid, 

Applications for execution made against the sure- 
ty of the judgment-debtor under a compromise decree 
are applications made in accordance with law to the 
proper Court for execution of the decree, or to 
take some step-in-aid of execution of the decree 
and are sufficient to savo limitation. It is not 
right to use Explanation I of Art. 182 so as to 
restrict the application of the article when the case 
happens to be fully covered by its terms. Bacacuu 

SINGH v. Rapay Lara Oudh 600 

"e—a Art. 182 (5)—'Final’, meaning of— 

eae rejecting application not on merits, if final 

order. 

Per Venkataramana Rao, J.—An order would bea 
‘final order within the meaning of the clause if it 
terminates the execution proceeding so faras the 

Cours passing it is concerned. The order need not 

be oneen the merits, An order rejecting an ap- 

plication though not on merits will, therefore, be a 

final order. P, P, P., Onzpampara NADAR v, Q. P. A. 

RAMA NADAR Mad. 561F B 

_— Art.182 (5)—Legal representative 

mentioned but not shown in proper column— 

Application, if in accordance with law, 

It is not every defective application that can be said 
to.bean application not in accordance with law. 
Wheie the application mentions the legal 
repiesentative ofa deceased judgment-debtor, the 
mere fact that he is not mentioned as legal repre- 
sentative in the appropriate column does not render 
the application one not in accordance with law. 
T. P. P. CHIDAMBARA NADAR v, U. P. A. Rama NADAR 

Mad. 56} F B 
~ Art, 182 (5)—Expl. I, if applies 
to case of sureties—Scope of the Explanation. 

Explanation Iof Axt. 182, Limitation Act, cannot 
be made applicable to a casc where certain persons 
have made themselves Hable for the decretal amount 
as sureties after the passing of the decree. The expla- 
nation contemplates only cases in which a decree has 
been passed either jointly or severally in favour of 
or against more persons than one, Bacucuu BINGA v. 
RadsE LALL Oudh 600 
Madras City Municipal Act (IV of 1919), s. 98— 

Tax on timber—Plywood, whether ‘timber’ and whe- 

ther liable to be taxed, 

Plywood is not timber and so is not liable to be 
taxed under 8.98 of the Madras City Municipal Act 
of 1919, which empowers the Corporation of Madras 
to levy: a tax on timber brought into the Oity. 
RsaMANUJAH V. COMMISSIONER, CORPORATION oF MADRAS 

f : : Mad. 492 
Madras City Tenants Protection Act (ill of 

1922),8.2(4). Sen Madras City Tenants Pro- 

‘tection Act, 1922, s. 11 f 872 
S, 11—Right to receive notice — Contract, if 

can affect right—Act, if confers protection to 

tenants of business premises. 

One of the benefits or rights conferred by the Act 
onthe tenant as defined therein is defined by s. 11 
which requires that a notice of three months should 
be sent before a suit for ejectment is instituted. 
Thisis an important right and nothing in any con- 
tract even: in writing registered can take away that 
right. Pamipt VEDAVALLI THAYARAMMAL ©, JUNUS 
CHETTIAR Mad. 872 

: $8.11, 2 (4)—Tenant, definition of —Whether 
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`. Madras Clty Tenants Protection Act—coneld. 
requires that tenant should be owner of 


superstructure at all times. 

The definition of ‘tenant’ in the Madras City Tenants’ 
Protection Act, does not require thatthe person who 
is a tenant under the Act should at all times continue 
to be the owner of the superstructure or building 
thereon, though the Act itself applies -only to 
tenancies created before the Act inrespect of land 
on which buildings were inexistence; The continued 
existence of the buildings and the continued owner- 
ship of the buildings by the tenant are not necessary 
conditions of the tenant's right to get the benefit of 
s. ll of the Act so long as he is a tenant as defined by 
(he Act. PAMIDI VEDAVALLI TuAYARAMMAL V. JUNUS 
CuETTIAR Mad. 872 
Madras Estates Land Act(I of 1908), s. 3 (4) 

(f)—Cocoanut plantation, if a fruit garden— 

Whether constitutes improvement. 

Cocoanuts are fruits and cocoanut trees are fruit 
trees and a cocoanut plantation is a fruit garden 
within the meaning of s. 3 (4) f), Estates Land Act. 
Plantation of cocoanut trees is an improvement 
within the meaning of the section. It follows 
that the tenant who has effected improvements 
in these cases ought not to bo liable for any 
additional rent beyond the dry rate. S. M. Narayana 
Ayyanear v.6 P. R. M, SUBRAMANIAN Cabitiar 

Mad. 24 F B 
8. 3 (5)—Tender of patta by eldest brother 
of joint Hindu family—V alidity. 

A tender of patia by one alone of three land-holders 
would not be valid eventhough they are brothers and 
the tenderer is the eldest brother if he has not been 
recognised or registered by the Collector under s. 3 
(5) of the Estates Land Act. Sivasankara MUDALIAR 
p. KRISBNASWAMY MupaLiar Mad, 505 
77— Jurisdiction —Ciril and Revenue 

Court—Landlord’s suit to recover expenses of 

distress for arrears of rent—District Munstf, if 

can entertain tt, under his original civil 
jurisdiction. 

In matters where the jurisdiction has been express- 
ly given to the Revenue Court to the exclusion of 
the Civil Court, the Civil Court has no power to 
adjudicate. The determination of the amount of dis- 
tress expenses, which the distrainer is entitled to 
recover against his tenant is a question entirely 
within the jurisdiction of the Revenue Court., Con- 
sequently, the District Munsif in exercise of Original 
Civil durisdiction cannot entertain a suit by a 
landlord in respect of expenses of distress of arrears 
of rent, LANKA VENKAYA v. MEERZA Raza Mad, 480 
s 181—Co-sharer—Right to alienate—Whe- 
ther can make conversion from homefarm to ryoti 
of any portion of joint estate without regard to 





——-—— 8. 





rights of other co-sharers — Conversion, when in 
ordinary course of business. 
Whether the Jand-holder under s. 181, Estates 


Land Act, has power to convert homefaim into 
ryoti, ornot must be decided with reference to other , 
branches of the law; a co-sharer land-holder has ` not, 
inherent inhim the right to make the convérsion “ 
without any regard to the rights of the other’ coz ’ 
sharers. ; Meee 

A conversion of this kind cannot always be re- 
garded as an act done in the ordinary course of 
management. The true test will be whether such 
ccnversicn was necessitated or justified by circum- 
stances rélating tothe condition of the land or the 
continuance of its being cultivated as homefarm 
land, Where the zemindar merely in consideration 
of substantial money payment brings about such 
conyergion the transaction must in effect be viewed 
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as an alienation, MORSVANENI VEERAYYA v. VENKATA 
B HAS sYAKARALARAO BAHADUR Mad. 294 
Madras Irrigation Gess Act (Vilof 1865), s.1—~ 

Free right to water supply from tank— Improvement 

im tank at Government expense — Consequent 

increase of irrigated area—Grantee’s right to free 

supply of water —Extent of. 

Government by an engagement with the plaintiff's 
predecessor gave the right to free supply of water 
from its tank to the plaintiff for irrigating his lands, 
Subsequently by reason of improvements carried out 
at Government expense, the capacity of the tank had 
been materially increased, and, in consequence, the 
area of irrigation in the village had also been materi- 
ally increased and the Government levied water 
cess : ` 
Held, that the plaintiff was entitled to a free supply 
of the quantity of water which the tank could have 
supplied before the improvements and the measure of 
that quantity could be ascertained by ascertaining 
the area irrigated by the tank in the years previous to 
the improvements; 

_ Held, also, that before holding that the increase ul 
irrigation was not due to the increased use of water 
(which was itself made available only by improve- 
ments underbaken at Government expense) strict proot 
of the existence of other causes, such as, a change 
in the character of the ryots,or their improved 
methods of utilizing the water, was necessary 
Sroretary or STATE v, PRAYAG Dosssee VARU l 
Mad. 933 
—---——S. T —Nature of proof—Duty of grantee, 

The words of the proviso tos. lof the Madras 
Irrigation Cess Act show that plaintiff must 
clearly prove and define the extent of hisright, and 
where there can be no doubt that he is unable to do 
this, he must suffer for it SEORETARY or STATE v 
PRAYAG DOSSJEE VARU ; 

8.1, proviso 2—Using’, if contemplates 
voluntary user— Irrigated by using without due 
authority, meaning of. 

The „expression ‘irrigated by using without due 
authority’ in proviso 2to s. 1, Madras Irrigation 
Cess Act contemplates only a voluntary aser, that 
is, with a preconceived purpose or at least an inten- 
tion so touse the water. In substance, the provision 
in respect of unauthorised or improper user is 
one inthe nature of a penalty and the mere act 
that sub-cl. (b) of the enacting portion 
of the section was intended to apply even 
to cases of involuntary irrigation will not justify 
putting upon the language of the proviso a con- 
struction which is wholly at variance with the 
implication of the word ‘nse’ or the reference to 
‘due authority. The word ‘used’ appearing in 
different portions of the Act clearly contemplated 
voluntary user. SgcreTaryor STATE For INDIA IN 
COUNOIL V. BAYISETTI VERANNA Mad. 864 F B 
Madras Local Boards Act (XIV of 1920), s. 225 

—Suit based on contract against Local Board 
n: peiner requires notice and is governed by the 
oo fet Pn of limitation— Resolution of Board, 
-~ The provision for notice in s. 225 o 
Local Boards Act as well as the Kek d ar 
shorter period of limitation are co-extensive except 
as regards suits for immovable property. 

JA suit which is in substance a claim for re- 
imbursement under an arrangement agreed to by a 
Local Board to pay the plaintiff the expenses in- 
curred by him in certain contemplated proceedings 
does not fall within s.225 and such a suit can be 
maintained without the notice, prescribed in that 
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section. The fact that reliance is placed on are- 
solution passed by the Board will not convert the 
suit into one relation to a statutory duty becruse 
even for contractual purposes a resolution may he 
necessary. SIvASANKARAM PILLAI v. TALUK BOARD oF 
PENUKONDA Mad 478 
Madras Permanent Settlement Regulation 

(KKV of 1802), s. 4. Seu Madras Proprietory 

Estates Village Service Act,-1894, s. 17 890 
——— 8. 4—Quirrent, whether a burden— Bn- 

franchisement of service lands subject to quit rent 

granted before Permanent Settlement—“Only" in 

3.4 —Effect of. 

The karnam in lieu of wages is granted the land 
together with an assignment by the State of the 
land revenues of the land subject to the payment of 
a quit-rent, that is to say, he is not granted a total 
but only a partial exemption from the land revenue 
on theland. Far from being a burden this assign- 
ment so limited is part of his remuneration. 
Secondly it is inadmissible, when the Legislature 
has in the preamble expressed its intention to 
exclude all alienated landfrom the Permanent Settle- 
ment, to hold that it has sufficiently manifested 
its intention by the use ina badly drafteds.4 of 
the Regulation, of the words “ paying only favour- 
able quit-rents,” to exclude from the reservation for 
no apparent reason the very large class of service 
inams which are subject to the payment of quit- 
rent, especially asdue effect may otherwise be 
given tothe useof the word “only.” 

Held, that the Government can enfranchise lands 
granted to village karnams subject to quit-rent, prior 
to the Madras Permanent Settlement Regulation 
XAV of 1802, under s. 17 of Madras Proprietary 
Estates Village Service Act. SEGRETARY OF STATE FoR 
INDIA IN COUNCIL v. Sopcanaprt Appa Rao BAHADUR 
GART PO 890 
Madras Prevention of Food Adulteratlon Act 

(Lof 1918), s. 6 (2)—Privilege of employer, whe- 

ther should be claimed before prosecution closes its 

case. 

The privilege conferred on an employer by s. 6 
(2) of the Madras Prevention of Food Adulteration 
Act, 1918, need not necessarily be claimed hefore 
the prosecution closes its case. As no time limit is 
fixed for claiming this privilege except the natural 
limit of pronouncement of judgment, the employer is 
entitled to claim the privilege at any stage of the 
trial, In re D. M. VENKATANARAYANA AYYAR 

Mad. 291 
Madras Proprietary Estates Village Services 

Act (l of 1894), ss. 10, 11, 12, 21—Suit by 

person actually holding office for recovery of 

emoluments — Jurisdiction of Civil Court, 

Suits by persons who are actually holding a village 
service office for recovery of emoluments attached 
thereto on the ground that they ara entitled to 
hold the office or to enjoy such emoluments come 
within s. 13 of the Madras Proprietary Estates 
Village Service Act, 1894, and are excluded from 
the jurisdiction of Civil Courts by reason of the 
provisions of s. 21 of the said Act. KAJULURI 
Viranna v, TILLAPUDI VENKAYYA Mad. 945 
—— —-§, 17—" Continuing or abolishing” “Lakhi- 

raj” lands. 

The expression “continuing or abolishing ”. in 
s. 17, Madras Proprietary Estates Village Service 
Act, is better suited to the other “articles of re- 
venue” included ins. 4 of the Permanent Settle- 
ment Regulation XXV of 1802, than to the two last 


-articles, “ lakhiraj lands,” and “ lands paying only 


favourable quit-rents,” butas applied to lands must 
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be read as meaning continuing the tenure on which 
the lands were held or abolishing it by resuming 
the lands. The word“ continued " must also have 
the same meaning in s. 17. The framers of the 
section must have contemplated that continuance 
would be proved, by reference tothe provisions of 
s. 4of the Madras Permanent Settlement Regulation, 
and indeed most probably took the word “continued” 
from that section. SECRETARY or STATE ror INDIA IN 
Oounorn v. BOBHANADRI APPA Rao BAHADUR, ZAMINDAR 


GARU PC 890 
s. 17 — Madras Permanent Settlement 
Regulation (XXV of 1809), s, 4—Construction 

and scope of s. 17. 

in construing s. 17, Madras Proprietary Estates 
Village Service Act, and alsothe provisions of s. 4 
of the Madras Permanent Settlement Regulation 
XXV of 1802, it is necessary to bear in mind that 
every inam inthe original sense of that term isan 
alienation or assignment by the State of the land 
revenue ofthe specified land and the right to rea- 
lise it, BEORETARY or STATE FOR INLIA IN COUNCIL V. 
BOBHANADRI Appa Rao BAHADUR ZAMINDAR GARU 

PCc8&90 
Madras Revenue Recovery Act (ll of 1864)— 

Provisions of Standing Order No. 45—Validity. 

Notwithstanding Standing Order No. 45, the pro- 
visions of the Revenue Recovery Act, which require 
that in the case of every sale fifteen per cent. of the 
price of the land should be deposited by the pur- 
chaser at the time of the purchase and the balance 
within 30 days and the succeeding provisions are 
binding on the Government and a sale of land 
which is conducted not in accordance with these 
provisions would be invalid. VEnKateswara Rao v. 
Presipent of Tae Union Boarp, ALUR Mad. 481 
s. 36 (3)— Madras Revenue Board's Standing 

Orders, No. 45—Sale for arrears of revenue— 

Purchase by Government—Legality. 

Though the Madras Revenue Recovery Act makes 
no provision for buying in of lands brought to sale 
for arrears of revenue by Government, the Govern- 
ment are not precluded frem buying lands in such 
sales if they think fit and to give such instructions 
in the matter of buying in lands to their Subordi- 
nate Officers as they think fit; and to this extent 
the provisions of Standing Order No. 45 of the Re- 
venue Board's Standing Orders is not ultra vires 
but that Standing Order cannot prevail over the ex- 
press provisions of the Revenue Recovery Act in 
so far as it is inconsistent with the provisions of the 
said Act. VENKATESWARA Rao v. PRESIDENT or ThE 
Union BOARD, ALUR Mad.481 
Madras Survey and Boundary Disputes Act 

(VIN of 1923),s. 14 — Dispute as to boundary 

between estates~-Surt to set aside Survey Officer's 

decision — Ryots, whether necessary parties— 

Impleading ryots more than 3 years after date of 

decision—Permissibility. 

In a dispute between an estate holder and a 
neighbouring estate holder in respect of the boundary 
between the two estates, the estate holders are the 
persone prima facie interested in the dispute within 
the meaning of s.14 of the Survey and Boundaries 
Disputes Act of 1923 and cmission to add ryots as 
parties to suit ie not fatal to the maintainability of 
the suit under the said section. 








The ryots may in such a case be added as parties- 


even after the expiry of 3 years from the date of the 
Survey Officer's decision. Sreemapy DEIVASIGAMANI 
Ponnampata DESIKAR v, SRIMATHI MUTHU VIJAYA- 
REGHUNATHA DOBAISINGAM Mad. 674 
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Madras Town Nuisances Actl(lll of 1889), 
s. 3 (5)—Causing wilful obstruction in public 
street—Nature of offence — Playing gramaphone 
insideshop—Crowd attracted outside shop—Owner 
of shop, whether commits offence, 

An offence unders, 3, sub-s. (5) of the Madras Towns 
Nuisances Act, 1889, is committed only when wilful 
obstruction is caused in any public street, road, 
thoroughfare or place of public resort. Where a 
person played gramaphone records inside his shop 
for the benefit of prospective buyers: 

Held, that he cannot be convicted under s. 3 (5) 
even though the play had attracted a crowd in the 
street outside the shop and traffic had been ob- 
structed. In re RAMASAWMY AYYAR Mad. 511 
Malabar Law--Kanom—FPerpetual kanom created 

by unregistered deed— Adjudication that persons 

held property under saswatham tenure —- Persons 
holding for 12 years— Acquisition of title by 
adverse possesston. 

Tf the terms of a tenancy are known, a mere as- 
sertion by a tenant cannot convert the nature of his 
tenure, but where either the origin of the tenancy 
is not known or a document purporting to confer a 
permanent tenure is invalid for want of registration 
or otherwise and the persons have been holding for 
a period of 12 years in assertion of the permanent 
right, they would certainly acquire a right by adverse 
possession and much more so where thereis an 
adjudication in their favour. ATAIRAMANKUTI V. 
UPPARI Mad. 101 

Kanom — Perpetual kanom — Provision 
relating to renewal and non-surrender—W hether 
clog on equity of redemption. 

A perpetual kanom is permissible under the Cus- 
tomary Law of Malabar and a provision in a deed 
of demise relating to renewal and non-surrender 
cannot be considered to be aclog on equity of re- 
demption. ATBIRAMANKUTTI V. UPPARI Mad. 101 

Landlord and tenant —Kanom— Separate 
tenancies—Joint execution of rent deed by husband 
and wife -Subsequent mortgage of property by 
husband— Fiction of implied surrender—Tille to 
property mortgaged, tf affected. 

The fiction of an implied surrender whenever a fresh 
lease is granted is not part ofthe law of this country 
and there is no justification for the impor- 
tation of the fiction in a case where it is clear 
that the parties could never have intended to put 
an end to the original tenancies by merely execut- 
ing a rent deed jointly in favour of the jenmi in 
respect of the properties included in both the origi- 
nal tenancies. Where the landlord is not willing to 
accept separate rent deeds from tenants who have 
acquired individual rights to separate plots in the 
holding, they have no option but to execute a joint 
rent deed and such execution ofa joint rent deed 
does not necessarily, and should not necessarily, 
lead to the inference that the parties who executed 
the joint rent deed intended to put an end to their 
separate rights, MLIYANGATTAIL 4TH Seren KANDA 
RAJAH v. KUNUNI THARAYIL AMMU Mad. 315 
Malicious prosecution—Suit for damages—Ele- 

ments to be proved- Information to Police— 

Investigation and prosecution by them—Acquittal 

—Suit for damages for malicious prosecution— 

Essentials to be proved by plaintiff. 

Ifa complainant does not go beyond giving what 
he believes to be correct information to the Police, 
and the Police without further interference on his 
part (except giving such honest assistance as they 
may require), think fit to prosecute, it would be 
improper to make him responsible in damages for 
the failure of the prosecution. But if the charge is 
false to the knowledge of the complainant, if he 
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misleads the Police by bringing suborned witnesses 
to support it, if he influences the Police to assist 
him in sending an innocent man for trial before 
the Magistrate, it would be equally improper to 
allow him to escape liability because the prosecu- 
tion has not technically been conducted by him. 
The question in all cases of this kind must be: 
Who was the prosecutor? and the answer must 
depend upon the whole circumstances of the case. 
The mere setting of the law in motion is not the 
eriterion the conduct of the complainant before and 
after making the charge, must also be taken into 
consideration. Nor is it enough to say that the pro- 
secution was instituted and conducted by the Police. 

But where the Police have launched the prcesecu- 
tion, it must be proved affirmatively that the defend- 
ant instigated the prosecution against the plaintiff 
and there is a great diflerence between instigating 
a prosecution and merely giving information on the 
strength of which a prosecution is commenced by 
someone else in the oxercise of his own discretion. 
Fakir MAHOMED v. FAKIR MAHOMED Nanat 

Sind 643 

Market—Owner's right to use land when market 

is not in progress—-Trader using market constructing 
shed in market—Whether a trespasser. 

The owner of a market has a right to use the land 
as he pleases during periods when the market is not 
in progress, and in the absenca of some special 
contract or enactment permitting it, any person 
using it cannot put up a construction on it. 

In the absence of statute, the right to hold a 
market or fair is an incident of the ownership of 
the land, A trader using the market on market days 
constructing a shed in tha market constitutes himself 
a trespasser and must remove it. GABRULAL NARBADA 
PRASAD v. THAKUR LAL AMoLsINGd Nag. 215 
Master and servant Bee Contract Act, 1872, s. 87 

986 
Misconduct of employee — When justifies 
immediate dismissal —Life insurance business— 

Single outbreak of temper on part of employee, 

whether justifies dismissal. 

On the one hand it can oniy be in exceptional 
circumstances that an employer is acting properly in 
summarily dismissing an employee on his commit- 
ting a single act of negligence ; on the other, it can- 
not be said that a single outbreak of bad temper 
on the part of the employee accompanied with 
regrettable language is a sufficient ground for dis- 
missal. 

The test to be applied to see whether the miscon- 
duct of the employee is not such as to interfere with 
and to prejudice the safe and proper conduct of 
the business of the company and, therefore, to justi- 
fy immediate dismissal, must vary with the nature 
of the business and the position held by the em- 
ployee, and in this respect decisions in other cases 
are of little value. In case of life insurance busi- 
ness a mistake in accepting a risk may lead to a 
very considerable loss, and repetition of such mis- 
takes may lead to disaster. The undertaking is one 
in which the undertaking of each individual risk 
is necessarily hazardous; and itis only by unre- 
mitting care and prudence that the business can 
profitably be carried on. If an officer of a life in- 
surance company, whatever his motive may be, 
withholds from his superiors information which 
will in all probability lead them tc refuse a risk, 
and a fortiori ii it is one of exceptional character 
and magnitude, it would seem to be very difficult 
for his superiors to be confident that he will in the 
future properly carry out the important duties en- 
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trusted to him. In other words, if a peison in 
charge ofthe life assurance department subject to 
the supervision of superior officers, shows by his 
conduct or his negligence that he can no longer 
command their confidence, and if when an explana- 
tion is called for he refuses apology or amendment, 
his immediate dismissal is justifiable, JUPITER 
GENERAL Insveance Co., LTD. v. ARDESHIR BOMANJI 
SAROFF PC 884 
= Servant engaged on monthly basis —No 

contract regarding period of notice of dismissal 

—Fifieen days’ notice held sufficient. 

In the absence of an express agreement or 
established custom to the contrary, a contract of 
service is terminable by reasonable notice, and 
there Is no authority for holding that a servant 
hired by the month is entitled to one month's 
notica. Ordinarily 15 days’ notice would be sufficient 
in such circumstances. Rara Ram v. Bar Nata 
JOS. I Lah. 697 
Mesne profits~Partition— Possession of village 

after partition and profits realised—Liability for 

misne prafits—Interest on mesne profits—Discretion 
of Court in awarding—Rate of interest. 

On the completion of partition the appellant came 
into actual possession of the entire 16 annas of a 
village S and the respondent's possession was con- 
fined to two other villages. The appellant realised 
the profits of village S, and nct of the fractional 
share thereof. While he was entered as a co-sharer 
in the villages on the completion of the partition 
in March, 1908, the quantum of his share in them 
was not recorded until January 13, 1915, when 
the relevant entries were made in Register D During 
the intervening period his possession of the village 
of S was referable only to his title as purchaser at 
the revenue sale, and he received profits on that 
basis only. He was admittedly a co-sharer in that 
village, and there was no warrant for the sugges- 
tion that, while he wasin possession of an unde- 
fined share as purchaser, he should be deemed to be 
in pcssession of the remaining share as trespasser: 

Held, that he was liable for the mesne profits of 
the whole of village 8 which accrued during the 
period mentioned above; 

Held, also, that ths respondents were entitled to 
interest on mesne profita which was an integral 
part of mesne profits, and that in the absence of 
contract, the rate- was in the discretion of the 
Court, but the discretion must proceed on sound 
principles, Inthe absence of a statutory provision 
cr a special contract, there is no valid ground for 
awarding interest at a higher rate upto a certain 
date during that period, and at a lower rate after 
that date; 

Held, further, that 6 per cent. per annum was a 
reasonable rate of interest which should be allowed 
for the whole of the period during which the decree- 
holders were deprived of the use of the money which 
was due to them. KEDARNATH GoENKA v, BAGEBAWARI 
PRASAD SINGA PCO145 
Possession under voidable transaction —Suit 

to avoid transaction and get possession~Plaintiff's 

right to mesne profits prior to suit. 

Where a -person is in possession under a voidable 
arrangement, it cannot be laid down that he should 








‘not be called upon to pay mesne profits before the 


person entitled to avoid the transaction institutes a 
suit for the purpose or otherwise intimates hig jin- 
tention to avoid the transaction, Whether he is 
entitled to mesne profits prior to date of suit mus: 
depend upon the circumstances of each case whether 
the plaintiff has been guilty of such conduct as ty 
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disentitle him to past profits. MORAVANENI VBERAYYA 
v. VENKATA BHASHYAKARALARAO BAHADUR Mad. 294 
Mortgage—Agriculturist taking land of another 
agriculturist on mortgage—Undertaking to pay off 
debts of mortgagor to non-agriculturist— 

Transaction, if opposed to public policy—Mortgage 

by mother as guardian of minor to pay debts for 

which minor is liable—Whether binding on minor. 

There is nothing illegal or opposed to public 
policy in one agricalturist taking the land of another 
agriculturist on mortgage, undertaking in exchange 
. to pay off the debts due by. the mortgagor to a 

non-agriculturist. 

M owed a debt to A, a non-agriculturist. On 
M's death his land devolved on his minor son R. 
F's mother acting as his guardian entered into 
two mortgage transactions with the plaintiff, an 
agriculturist. In consideration plaintiff undertook 
to discharge the debt due by M to A. The 
Revenue Authorities sanctioned the second mortgaga 
but rejected the first. Thereupon the plaintiff institut- 
ed a suit against R through his mother as guardian 
for possession of the land comprised in the first 
mortgage: 

Held, that the transaction was not contrary to 
the provisions of the Punjab Alienation of Land 
Act, especially in the absence of allegation much 
less proof that the plaintiff was acting benami for A. 

Geld, also, that the entire property which R 
iuherited from his father would have been liable 
for his debt and that the transaction was binding 
on the minor. DiLLU v. Ram DITTA Lah. 973 

Clog on redemption — Mortgagor granting 
permanent lease to mortgagee by separate deed— 

Whether a clog onequity of redemption. 

Where a mortgagor gives a permanent lease in 
favour of mortgagee, it forms a part of the same mort- 
gage transaction, though the lease is given bya 
separate deed andfor consideration not included in 
the mortgage-debt. Hence such a leaseisaclog on 
equity of redemption. RATTAN SINGH v. KISHEN Das 

Lah. 452 
Collusive decree on morigage—Value of. 

A mortgage decree obtained by collusion is not 
a decree of Court at all in theeye of the law. EmpAD 
ALI v. Haran SHEIKH ` Cal. 959 
- Co-morigagors — Purchase of equity of 

redemption — Right of contribution — Suit, for 

enforcement of mortgage by sale by mortgagee who 
has purchased equity of redemption — Plea of 
contribution, if can be set up— Purchase, if 
amounts to pro tanto satisfaction of decree— 

Civil Procedure Code (Act V of 1903), s. .47— 

Transfer of Property Act (IV of 1882), s. 60. . 

As between co-mortgagors or persons who have 
acquired interests inthe equity of redemption in the 
seyeral properties included im the mortgage security, 
there isthe right of contribution. If one of them 
pays the whole of the mortgage-debt or decree, or if 
it is realised from his property, he has the right to 
claim contribution rateably. If the mortgages him- 
self purchases the equity of redemption in one of such 
properties, he is also liable to contribute in his capa- 
city as the purchaser of the equity of redemption. The 
mortgage security is then split up and the right accrues 
to those who have equity of redemption in the other 
properties of redeeming piecemeal. A suit to enforce 
piecemeal redemption in such a case is really the com- 
bination ot a suit for redemption and a suit for contri- 
bution against the mortgagee. When a suitfor en- 
forcement of his mortgage by sale by such a mort- 
gagee, who has purchased the equity of redemption 
in one out of many properties included in his secu- 
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rity is brought, there cannot beany valid objection 
to the defendants to sucha suit setting up the plea 
of contribution for the purpose of maintaining and 
preserving their right of piecemeal redemption which 
they have acquired so that the de:ree for sale to be 
passed may, by apportioning the mortgage-debt on tha 
different proporties, give effect to their aforesaid . 
right of piecemeal redemption. AYMAMUD Sanrcar v. 
EBARUDDIN BARCAR Cal. 416 
Deed executed to stifle criminal prosecutions 

—Whether canbe enforced against executants or 

persons standing surety to stifle the same criminal 

eases, 

A mortgage-deed executed by three brothers iu 
order to stifle the criminal prosecutions against 
two of them cannot be enforced against them. 
Persons who have stood sureties in order to atifle 
the same criminal cases cannot also be bound by 
their agreement inthe mortgage which was entered 
to for the purpose of stifling criminal prosecutions. 
Dr. Karam SINGH v, KEAIRATI RAM Lah. 991 

Execution sale — Objection of mortgagee 
upheld—Order under O. XXI, r. 62, Civit Procedure 

Code (Act V of 1908), not set aside by sutt— 

Purchaser, if can challenge mortgage — Noti- 

fication of mortgage or charge—Lffect. 

A mortgage or charge can be brought to the notice 
of intending purchasers at Court sales in two ways. 
Firstly if a claim preferred under O. XXI, r. 59, Civil 
Procedure Code, by the mortgagee succeeds, the fact 
of the mortgage must be inserted in the sale pro- 
clamation. In that case the order passed under 
O. KAT, r. 62, if not set aside by a suit instituted 
under the provisions of O. XXI, r. 63, would stand 
as a final order and would preclude the purchaser 
at the Court sale from challenging the mortgage. 
A mortgage or charge, however, can also be notified 
in the sale proclamation settled under the pro- 
visions of O. XXI, r. 66, or otherwise, at the 
time of the sale. Where a mortgage or charge 
is notified at the sale but rot as a result of an 
order made by the Court under O. XXI, r. 62, the 
notification has no greater or less effect in law 
than that of notice: The purchaser at the Oourt 
sale in that case only takes with notice of the 
mortgage or charge. In the case of a mortgage, 
such notification does not carry the matter further, 
for a mortgage is binding on the purchaser of the 
equity of redemption whether he has notice of it 
or not. But inthe case of a charge its notification 
has a value. Empan ALI v. Haran Saerku Cal, 959 

Integrity of mortgage broken by mortgagee— 

Whole, if can be redeemed by one of moritgagors or 

purchaser of equity of redemption. 

Even though the integrity of the mortgage is 
broken by mortgagee, one of several morigagors or a 
purchaser of a portion of the equity of redemption in 
the mortgaged property is entitled to redeem the 
whole of the property subject to the equities which 
other persons may have, due provision being made for 
their rights. PERIAKARUPPA PILLAI Y. SATYANARAYANA- 
MOORTAT Mad. 899 

Redempition—Clog — Acquitescence by mort- 
gagor whether estops his vendee from challenging 
validity of lease. 

A provision clogging redemption has no more bind- 
ing force against an assignee of the mortgagor than it, 
has against the mortgagor himself, the provision, 
being voidfrom its inception and not enforceable at 
law, 

A provision which fetters redemption is not one of 
-general validity, . avoided against the mortgagor 
personally by reason of pressure or undue influence 
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brought to bear upon him, but is one which when 
forming part of the actual mortgage contract has 
under the general law no validity at all, butis void 
and not enforceable by the Courts. There isno ques- 
tion of limitation for it is only in a suit for redemp- 
tion by the mortgagor that the question of the validity 
of the clog,e. g, a permanent lease, would arise in 
such a case, since there could beno object in seeking 
to set aside the lease so long as the mortgage subsist- 
edand the mortgagees were entitled to possession 
under the lease. Consequently the mere acquies- 
cence of the mortgagor for a long time will not estop 
his vendee ina suit for redemption from contending 
that a permanent lease is a clog on the equity of 
redemption. RATTAN SING v. Kiscen Das Lah. 452 


Redemption—Decree obtained by assignee of 
malcharthdar— Compensation not  deposited— 
Jenmi's application for extension of time to 
deposit rejected—Suit by jenmi for redemption— 

Maintainability of. 

The assignee of a melcharthdar filed a suit in 
which a decree for possession was passed conditional 
on payment ofa certain sum of money for com- 
pensation for the improvements effected by the ten- 
ant. The decrec-holder did not care to deposit the 
amount and take possession. Some months after the 
date ofthe decree, he sent a registered notice to 
the jenmi, wherein he stated that the suit had been 
instituted by him really at the instance of the jenmi 
and he accordingly called upon the jenmi to take 
steps to deposit the compensation amount and recover 
possession, The jenmi applied for extension of time 
to deposit the amount. On two occasions extension 
was granted but onthe third occasion it was re- 
jected. He then brought a suit for redemption, It 
was contended that during the period of the mel- 
charth, the plaintiff had no right to maintain the 
suit : 

Held, that that the jenmi was entitled to maintain 
the present suit, because the melcharthdar had pre- 
cluded himself from recovering possession in pursu- 
ance of that decree; 

Held, also that merely because he applied for 
extension of time or because the decrees for redemp- 
tion obtained in a foimer suit was not executed did 
not preclude the jenmi from bringing the subsequent 
suit for redemption. PoLPAKARA MANAKKaL VIROOPAK- 
SHAN NAMBUDRIPAD Vv. PULIPRE Tarwarp KARNAVAN 

Mad, 110 F B 

Redemption — Deed providing that if 

principal and interest are not paid by certain date, 

mortgagee is entitled to possession—Suit for posses- 
sion~-Redemption, if can be allowed. 

Where a mortgagee brings a suit for possession 
in pursuance of a condition in the mortgage-deed, 
that if principal and interest are not paid off in a 
certain period the mortgagee can take possession 
of the mortgaged property, the mortgagor or persons 
claiming through him cannot claim to redeem in 
such suit. BED Nata v. BAJESEWARI Devi Oudh 725 


Sale deed—Reservation of prior mortgage, 
whether estops purchaser from impugning that 
mortgage. 

The mere fact of a sale having been held subject 
to a mortgage would not preclude purchasers from 
questioning the truth of the validity of the mort- 
gage; but the conduct of the parties may be taken 
into accountin dealing with the question of fact and 
drawing inference as to the truth and validity of the 
mortgage. RAMAKRISANA MUDALIAR v. MANIKKA 
MUDALIAR |, Mad. 442 
o-—---—Sub-morigage by deposit of title deeds of 
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mortgage which is itself one by deposit of title deed 

—Validity. 

Asub-mortgage by deposit of title-deeds in the 
case where the original mortgage has been by deposit 
of title-deeds is valid. GURNAM Kour v. R. K. 
BANERJEE Rang.830 
—— — Sutt on — Mortgagee in possession when 

liable to account for rents and projsits—Mortgagee 

in possession as auction-purchaser—Liability to 
“account for rent, in suit by puisne mortgagee. 

In order to charge a mortgagee with rents and 
profits, it must be shown that he has occupied the 
mortgaged premises under his mortgage. If the title of 
the mortgagor has been divested, and the mortgagee 
has been in possession under a title derived from 
the mortgagor, he is not chargeable with the rents 
and profits of the mortgaged premises. 

Amortgageeentered into possession as an auction- 
purchaser of the mortgaged property, i.e. the title 
of the mortgagor had been divested and the mort- 
gagee has been in possession under n title derived from 
the mortgagor. He never executed his foreclosure decree 
on themortgage, and he was prima facie in possession 
throughout as an auction-purchaser and not as a 
mortgagee: f 

Held, that in a subsequent mortgage suit by a 
pusine mortgagee he was not Hable to account for 
rents and profits of the properly during the period 
he was in possession. KUNDANLAL V, Rupapar 

Nag. 814 

Muhammadan Law—Dower—Condition against 

relinquishment—Relinquishment without complying 
with condition— Whether binding. 

Where a dower deed contained a stipulation that 
ifthe husband desired to have the fixed dowar re- 
leased, the release would be invalid in the absence 
of the consent and signatures of the relations of the 
pride, and this was introduced to safeguard the 
interests of the wife: 

Held, thatthe condition wa3 valid and that the 
relinquishment inthe absence of the consent in 
writing of the mother and other relations of the 
wife was not binding upon her. KHADIJA BEGUM v. 
NISAR AnMAD Lah. 343 

Gift—Gift of whole property during marz- 
ul-maut— Whether amounts to sale. 

Obiter.—Whether or not ib was open to a Shia 
Muhammadan in spite of death illness to make a 
gift to his wife of the whole of his estate in lieu of 
dower isa moot point. Sucha transaction his been 
treated as asale in which case a registered instru- 
ment is necessary. MAMABIR Prasap v. Syep MUSTAFA 
Husain. PC 418 
= Jurisdiction—Kazi— Matrimonial cases. 

The functions of the Kazi with regard to wakf 
cases are really the functions of the Chief Kazi who 
would correspond to the principal Civil Court of 
Original Jurisdiction. The wakf cases must, there- 
fore, be kept apart when considering the ques- 
tion of the forum regarding matrimonial matters 
where the parties are Muhammadans, In British India 
or even in Moslem Feudatory States where no Kazis 
have been left to deal with matrimonial difficulties 
of this character, the Civil Courts have taken tho 
place of Kazis. ne 

In such cases the question of jurisdiction is a 
question of procedure, and not of substantive law. 
The substantive law has been saved to Moslems, but 
the prosedure is to be of British Indian Courts. 





BURYAN MIRDHA v. IKHADIJA BIBI Cal. 6398 B 
Wakf. Sze Civil Prcoedure Code, 1902, 
8. 92 ‘ 803 
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prescribing course of succession to mutawalliship 

—“On your death your legal heirs such as sons 

and grandsons shall become mutawallis"— 

Interpretation of-—Heirs in female line, whether 

excluded. 

A Muhammadan ady created a wakfby building 
a mosque and for defraying the expenses of the 
mosque and also certain other religious and charit- 
able purposes dedicated all her properties and con- 
stituted herself as the first mutawalli. She executed 
a tauliatuamahin which amongst other provisions 
she laid down a course of succession to the mutawalli- 
ship and also directed that on her death two persons 
one S and another M would be mutawallis in respect 
of the wakf. S was the son of a foster sonof the 
lady and M was the son of a daughter of the lady’s 
husband. Soon after the execution of this tawliat- 
namah the lady died. It was said in the tauliatnamah: 
“On your death your legal heirs such as sons and 
grandsons, etc., shall become matawallis in the office 
oftbeir respective predecessors and shall get the 
said fixed remuneration, So long as the said legal 
heirs are alive other persons shall not ba (appointed) 
mutawallis in your place:” 

Held, that there is not much distinction in Muham- 
madan Law between males and females on the ques- 
tion of heirship and certainly none in the matter 
of appointment.to the office of mutawalli; and indeed 
the lady having expressly appointed M who was the 
son ofa daughter of her husband must be taken to 
have had no particular aversion to provid: ths 
mutawalliship for any of the legal heirs of any of 
these persons irrespective of the questioa as to whe- 
ther they were descendants in the male or in the 
female line, Further the passage “legal heirs such as 
sons and grandsons, etc.” could not reasonably be con- 
strued as restricting the meaning of the expression 
“legal heirs” to the male lineal descendants, but 
the expression “sons and grandsons, etc,” was only 
illustrative of the expression “legal heirs.” WARES 
ALI v. SHAMSUDDIN Cal. 260 
———Wakf—Shia Law—Intention that property 

should vest in widow as her own property im lieu of 

dower— Held, on evidence that wasiyat bil wakf 
was not made out—-Immediate dedication not 
absolute —W hether fails. 

Where a Mussalman belonging to the Shia sect 
intended his property to become vested in his 
widow as her own property in lieu of dower but 
as tothe terms of the actual statement he made 
before his death, the more reliable and precise evi- 
dence did not necessarily involve any implication 
that he was making an oral will: 

Held, that it could not be held that 
what he was proved to have said could be re- 
garded as founding a wakf by will whether in the 
more direct form (wakf bil wasiyat), or, by testa- 
ment for a wakf (wasiyat bil wakf). This dis- 
tinction is one of form and not of substance, It is 
between a will which conveys the property on the 
death of the testator to the mutwalli as wakf, or at 
least impresses the property with the character of 
wakf immediately on the testator’s death, and a will 
which makes a gift of property with a direction to 
the donee to create the wakf desired, or gives a 
direction to the heir, executor or other representa- 
tive to thatefiect. The intended result was strong 
to negative the case of wasiyat bil wakf and the 
complete absence of detailed instructions as to the 
provisions of the proposed wakf, and other circum- 
stances pointed firmly inthe same direction and a 
wasiyat bil wakf was not made out by the evidence. 

Held, also thaton the scrutiny of the provisions 
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of the wakfnama executed by his widow purporting 
to be done in accordance with his statement, the 
wakf must fail altogether. 

Held, further that ifthe immediate dedication of 
their own shares by the widowand major children 
was conditional upon the other children doing like- 
wise when they came of age, then the dedication 
not being absolute was bad altogether.  MAHABIR 
Prasap v. SYED MUSTAFA Husain P C 418 
——— WIll—Orai statement, when can be deemed to 

amount toa will—Nature of proof necessary. | 

Upon a question whether an oral statement 
amounted to a will, the greatest care must be taken 
and strict proof must be required. The Court must 
be made certain that it knows what the speaker 
said and must from the circumstances and from the 
statement be able to infer for itself that testa- 
mentary effect was intendel in addition to being 
satisfied of the content of the direction given. 
NMAHABIR Prasap v. Syep Mostara HUSAIN PC418 
Negilgence. See Principal and agent 494 

Contributory negligence — Principle of in 
collision cases. 

Upon the whole the question of contributory negli- 
gence must be dealt with somewhat broadly and 
upon commonsenss principles as a jury would pro- 
bably deal with it. And while no doubt, where a 
clear line can be drawn, the subssquent negligence 
is the only one to look to, there are cases in which 
the two acts come so closely together, and the 
second act of negligence is s3 much mixed up with 
the state of things brought about by the first act, ` 
that the party secondly negligent, while not free 
from blame might, on ths other hand, invokes the 
prior negligence as being part of the cause of the 
collision so as to make ib a case of contribution. 
AMERICAN Mar LINE, Lrp. v. Motor VESSEL “ARRIKA” 

PC 532 
Negotlable Instrument—Drafting of. 

There must be no reasonable possibility of 
ambiguity in the construction of a negotiable 
instrument and its meaning should bs instantly 
recognisable. SAGARMAL v, BHIKASA Nag. 29 
N.-W. F. Province Judiclat Commissioner's 

Court Rules— Review —Legal practitioner must 

certify grounds to be good and sufficient. 

Under the rules of the Judicial Commissioner's 
Court no legal practitioner shall be heard in support 
of an application for review until he has certified that 
the grounds contained therein are good and sufficient 
grounds forthe review sought. KHUSHAL Kuan v. 
Sar Amir Fesh. 938 
Opium Act (I of 1878), s. 9 (d)—Dangerous 

Drugs Act (II of 1930), ss. 13 (a), 21 (1)--Abet- 

ment of importation of opium, whether forms” part 

of transaction amounting to offence under s. 9 (d), 

Opium Aci, by another accused — Joint trial, 

whether legal—Criminal Procedure Code (Act V of 

1898), ss. 233, 239. 

The offence ofthe sale of opium without a licenge 
is quite dissociable from the offence of importing 
foreign opium into British India. Opium sold 
without a license need not necessarily be imported 
opium, and opium need not necessarily be imported 
for sale. The offence ofthe abetment of the impor- 
tation ofopium into British India, by one accused 
can form no part of the transaction inrespect of which 
a charge under s.9(d)of the Opium Act, is framed 
against another for selling half a tola of opium 
to a bogus purchaser. Consequently, these offences 
are different offences committed in the course of the same 
transaction, falling within the exception to s. 233 of the 
Oriminal Procedure Code, laid down in s. 239 (d) of 
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the same Code. Both the accused may be tried 
jointly in respect of the offence under the Dangerous 
Drugs Act, but the latter must be tried separately in 
respect of the offence under s.9 (dj of the Opium 
Act, Guastram V. EMPEROR Nag. 450 


Oudh Courts Act (IV of 1925), s. 12 (2)—Appeal 
under—Point not taken before Single Judge, if can 
be entertained. . 
In appeals under s. 12 (2), Oudh Qourts Act, the 

Court will not entertain any point not taken before 

the Judge from whose decision the appeal is pre- 

ferred, Janxa KUEBR v. ANANT SINGA Oudh 263 

Oudh Estates Act(I of 1869). . Sze Hindu Law 


993 

Oudh Land Revenue Act (XVII of 1876), 8. 57 

~~Errors in settlement records — Deputy Commis- 

stoner, whether can correct them—Adverse posses 

sion~-Held, defendant acquired title as under 
proprictor by adverse possession. 

Under s, 57 of the Oudh Land Revenue Act of 
1876, the Deputy Commissioner had authority to correct 
any errors in the settlement records which the parties 
interested admitto have been made therein. 

Held, on facts that the defendants have matured 
their title as under-proprietors to the plots in dis- 
pute by adverse possession, SALTANAT BAHADUR Kuan 
v. GAYA BAKHSA SINGH Oudk 932 


Oudh Rent Act (XXII of 1886), 5.108, cl: (10-a) 
~ Applicability of Suit for recovery of holding by 
one who has never been in possession of it—Whe- 
ther barred from cognizance of Civil Court. 

The word “or” ought not to appear in el. (10-a) 
of s, 108, Oudh Rent Act, after the words “under the 
third proviso to s. 30-A", and cl. (10-a) is confined 
to suits under the third proviso to s. 30-A. Clause (10- 
a) has no application to a suit for the recovery of 
posseseion of a holding by one who has never been 
in possession of .it and such a suit is not, therefore, 
barred from the cognizance of a Oivil Court by the 
contents of that clause, JANKA KUER v. ANANT SINGH 

Oudh 263 

——~— $8. 108, 61.18. Sez U. P. Land Revenue 

Act, 1901, s. 160 981 


Pardanashin lady—Deed by illiterate young parda- 
nashin lady in favour of relation—Rule as to her 
having understood, etc., applies with greater force— 
Question as to whether deed is binding—Material 
date on question as to her being illiterate is date of 
execution of deed. 

The rule that in the case of deedsand powers 
execated by pardanashin ladies it is requisite that 
those who rely on them should satisfy the Court 
that they have been explained to and understood 
by those who execute them will apply with greater 
force where the lady is illiterate, young and in- 
experienced and is liable to be influenced or impos- 
ed on by near relations like her brother or son who 
are alleged to be men of weak character and immoral 
habits, 

Where a suit is brought many years after the 
execution of an am mukhtarnama and the question 
in issue being whether the deed was binding on 
her, the Court issued a commission to enquire whe- 
ther she was illiterate and came to the conclusion 
that she was not illiterate on the date of the report 
of the commission : 

Heid, that the material date asto whether she was 
illiterate ‘was the date of execution of the deed and 
not the date of her deposing before the commission. 
Kuatesan BIBI v. Hast Musamman Yusur Cal,137 
Partition. Szz Mesne profits - 145 
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Partnership Act (IX of 1932), s. 4 — Person 
sharing profits and not losses— Presumption as to 
partnership. 4 
The mere circumstance that a person is to share 

profits only and not losses does not by itself mili- 

tate against the presumption of partnership. MESSRS. 

Britis Corron Grower's AssocraTion (PUNJAB), LTD. 

v. COMMISSIONER oF Income TAN, PUNJAB, NW. F. 

& DELHI PROVINOES Lah. 549 F B 

s$. 69—Suit for “dissolution of partnership 
—Reliefs implied— Nature of decree to be passed 
—Decree for accounts, tf can be passed. on 
A prayer for ‘dissolution of partnership 

through Court is a compendious mode of asking a 

fourfold relief; (a) a declaration that the partner- 

ship stands dissolved from a certain date, (b) a dec- 
laration as to who the-partners are and what ara 
their proportionate shares; (e) a prayer that ac- 
counts be taken and the assets and liabilities of the 
partnership as on the date of dissolution be 
determined, and (d) a final decree be passed. 
A decree for dissolution simpliciter will not 
yield any tangible results. In order to be of 
some practical use to the partners, it must be fol- 
lowed -by certain consequential reliefs, leading up 
to a final decree. Theso prayers are implicit in 
the prayer for dissolution made in a "suit for dis- 
solution of partnership,” and it is in this sense 
that this expression is used in s. 69, Partnership 

Act, It could not have been the intention of the 

Legislature, that after the Court has passed a dec- 

ree for dissolution and the partnership has been 

declared dissolved on a certain date, a fresh suit 
for accounts will have to be brought. Rule 15 of 

O, XX, Civil Procedure Oode, makes the position 

quite clear andin a suitfor dissolution of part- 

nership, the Court has the power to passa prelimi- 
nary decree directing (inter alia) that accounts be 

taken, Juanpu MAL v. RULIA MAL Lah. 692 

s, 69—Suit instituted in name of firm, being 
unregistered firm—Maintainability—Amendment of 
plaint to correct misdeseription ~~ Whether can be 
allowed. : 
A suit instituted in the name of a firm, not being 

a registered firm, is not properly constituted and 

cannot proceed in that form, being in contrevention 

of s. 69, Partnership Act. When the suit is filed 
in the name of the firm, the proprietor cannot go 
behind the description in the plaint and say that 
it is only a business carried on by him under the 
style of a firm, unless and until he gets the plaint 
amended. As the Partnership Act, has been in 
force only for a short time and the public may 
not get familiar with its provisions, amendment 
of plaint can be allowed on conditions even at the 
stage of second appeal, especially when the amend- 
ment does not amount to an addition of parties but 
merely the substitution of the name in order to 
correct a misdescription. Buea Kuss v. Firem 

Brisgas RAMNIWAS Pook Pat. 986 

Pauper sult—Order directing defendant to pay 
court-fee—Appellate order directing plaintiff to 
pay the same — Application by defendant for 
interest — Maintainability — Inherent power of 

Procedure Code 





Court to award interest — Civil 

(Act V of 1908), ss. 144, 101. : 

Money paid to Government in a pauper suit by 
way of court-fee is not money liable to be det 
with by way of restitution under s. 144, Oivil Pro- 
cedure Code. But in a proper case interest on the 
monies deposited may be awarded under a. 151, 
Oivil Procedure Code, against the party who is 
ultimately found liable to pay the court-fes, Nimma- 
GADDA MA-ALAK8 „MAMMA V, NIMMAGADDA Ramarya 


Mad, 717 
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Penal Code cast XLV of 1860), ss. 34, 304 (2), 
` 111, 114—Common intention—Blows resulting im 
death — Offence — Proper section applicable— 
Applicability of ss. 34 and lt4—Liability for 
acts of others. i 
The doing to death of one person at the hands. of 
several by blows or stabs, under circumstances in 
which it can never be known which blow or blade 
‘actually extinguished life, if indeed one only pro- 
duced that result, is common in criminal experience 
and the impossibility of doing justice, if the crime 
in such cases is*the crime ‘of attempted murder 
only, has been generally felt. There is an ‘equal 
impossibility of doing justice if the offence is always 
reduced to either simple or grievous hurt; there is 
no doubt aboutthe law, and the difficulty lies in 
determining the extent to which the common in- 
tention and the common contemplation of the gravest 
consequences may have gone. The question, there- 
fore, always resolves itself into one of fact. To over- 
come these difficulties and obviate a failure of jus- 
tice in suchcases the law-has.spread itsnet wide. 
A number of provisions have been enacted, and 
though some of them may, to a certain extent, over- 
lap, they havé been desighed to prevent loopholes 
‘of, escape to guilty persons; One of these provi- 
sions is s. 34 ofthe Penal ‘Code. It applies when 
there ig a common intention to commit a certain act, 
and when that is clear, there is no difficulty. 
“When, therefore, à numberof persons are engaged 
in the commission of something criminal, all acting 
in furtherance of acommon intention, each is of 
course punishable for what he has done as if he had 
done it by himseli, But his liability does not end 
“there, for he ‘is liable not only for the acts he him- 
self does but also for those which he thereby facili- 
tates, provided of coursethey are done in pursuance 
of the common intention. Maneta v. EMPEROR 
: . Nag. 748 
8$. 43. Sze Criminal Procedure Code, 1898 


B. 179 
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& 84—Accused murdering mother during 
epilepsy fit—No enmity or cause——Whether can be 

: -charged with murder. ese a) ae 
, ‘An accused -murdéred his’ mother and wounded 
his step-father in a fit of epilepsy without any appa- 
rent cauge. There was no enmity between him and his 
mother. After the murder, the accused himself hid 
.ina ravine. The medical evidence showed that the 
accused was subject to epileptic fits and he used 

to be completely unconscious during such time :" 
Held, that the evidence of this unprovoked attack 
upon his mother and step-father, with whom he had no 
quarrel or trouble, and his hiding in. the 
ravine were certainly consistent with the attack 
upon the deceased having taken place 
during or whilst recovering from an epileptic fit 
.and that any other theory of the events was really 
untenable. Accordingly this was a case in which 
. the High Court ought to quash the convictions 
and sentences, and substitute a finding that the 
accused was guilty of the acts charged but not 
«80 as to be responsible in law for his action. 

[The accused was detained during His Majesty's 
pleasure.] Nea Ant BWE v. EMPEROR Rang. 863 


——~ 8, 84-—Statement of accused who had been 
insune, as to extent of his insanity, whether 
conclusive. 

The statements ofa man who has been a lunatic, 
as tothe exact nature of his delusions do not afford 
conclusive proof thereof even after he has recovered 
from msanity and is fit to stand his trial. Zoran GUL 

“ge EMPEROR 
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-are questions of fact which must 


Jon other facts, 


Pesh, 373 , 
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————— S, 111—Scope of —Different persons attacked 
in pursuance of conspiracy— Applicability. 

Per Gruer, J.—The illustrations to 6. 111, Penal 
Code, show that it contemplates cases not only 
where a different act is done but also where a 
different person is attacked in pursuance ofthe con- 
spiracy, Manata v. EMPEROR Nag. 748 
ss, 111, 114—Intention to do certain act— 

Act done different—Woman carried away by her 
husband—Her father and brothers going out with 
lathis to fetch hér by ‘overcoming opposition, if 
any—Fight invited by abusing husband's brother 
who dying as result of blows received—Right of 
self-defence— Offence committed. oe 

„There may be cases where, the common intention 
js to do one actand then a different act is done. 
When this is so, and there has been prior abetment, 
each abettor is liable as an abettor for the crime 
actually committed, provided the conditions specifi- 
ed in s,111 have been. fulfilled. That of course 
applies when the abettor‘is not actually present at 
the crimé., But when. he is there, s. 114 comes into 
operation and makes “him liable’ for the crime for 
which he would have been punishable “as an abet- 
tor” if he had not been there in offences of this 





“nature each person is liable for all crimes committed 


in furtherance of the common: intention.. What that 
intention was and whether each accused shared it 
be determined 
afresh in each casé, with reference to the circum- 
stances which exist there, and riot with reference 
to what other Judges have decided in other cases 
When, however, offences are ‘com- 
mitted which travel beyond the common intention, 


. then each js stall liable for these other offences, 
provided there has been prior abetment and pro- 
vided he would have been liable as an abettor 


under s. 111, if he had not been present. 

_ Husband took away his wife by force from her 
fathers house. Her father and brothers set 
out. with a determination to take the law into 
their own hands, and armed themselves with iron 
bound lathis. They obviously anticipated opposi- 
tion from the husband and his family, - and-were 
prepared to overcome it by force, When they - ac- 
tually met one of his brothers, they deliberately 
courted a fight by a shower of abuse. The result 


. of this fight was that the brother of the huskand 


got his skull fractured and died : 4 

Held, that the accused could not claim the right 
of private defence simply because they were attack- 
ed first. The woman was with her husband, and 
there being no suggestion that she was in any 
danger of suffering bodily injury at his hands, 
there was, therefore ample time to have recourse 
to the protection cf the public authorities ; ou 

Held, also, that the one or ones who actually ‘hit 
the deceased over the head and fractured his skull 
would be guilty ofmurder, Butas it was not possible 
todetermine who they were, all three must be treated 
alike, and punished in accordance with the provisions 
of law which have been designed to meet such 
cases. There could be no doubt that there must have 
been a previous conspiracy and that the accused 
should oot be convicted on the charge of murder 
under s. 302, but convicted under s, 304 (2) read 
with ss. 11l und lit; 

Held, further, that as regards the sentence, there 
was this much to be said in mitigation that the 
woman did not want to return to her husband, and 
was taken back by foice, It was true the force used 
did not appear to have been more than was neces- 
pary to get her home and the husband was 
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legally justified in employing it. But mencould be 
forgiven for rebelling against a law of this kind 
which reduces a woman tothe position of a chat- 
tel, and circumscribes her right tothe command 
of herown body, It did not mean that they could be 
excused altogether, for the law must be obeyed 
above all else, but this cireumstance could be taken 
into consideration. There was also the fact that 
the, accused were attacked first, and attacked with 
considerable vehemence, A sentence of seven years’ 
rigorous imprisonment in the case of each accused 
will meet.the ends of justice here. MANGTA v. Em- 
PEROR Nag 748 
8.120-A—Hach accused not in agreement to 
do some illegal act— Whether parties to same 
conspiracy. : 

In order to constitute the offence of Conspiracy as 
defined in s,120-A, Penal Code, it'is only necessary 
for the prosecution to show that the persons con- 

- cerned had agreed to do or cause to be done an 
illegal act, or an act-which is not illegal, by illegal 
means, and the “explanation” given in s. 190-A 
states that it is immaterial whether the illegal act 
is the ultimate object of such agreement, or is mere- 
ly incidental to that object. Where it is not possi- 

le at any rate except by straining the language to 
say that every one of the accused was in agreement 
to do the same illegal act or cause the same illegal 
act to be done, they cannot be held to have been 
parties to one and the same conspiracy within 87120-A. 

[The tendency on the part of the prosecution of 
joining several persone in one trial under general 
charge of conspiracy along with charges for other 
substantive offences which cannot be triad separately, 
Commented upon and deprecated.] Ragu BEHARI 
Saaw (HANDA) v. -EMPEROR Cal. 657 
T7788. 120-A, 420 — Provident Fund Society 

issuing pamphlets containing misrepresentations 

regarding directors and management — Accused 
mere servants having no knowledge or sufficient 

_ education to understand what was being done in 
their name—~Third person behind affair—Accused, 
if can be convicted of conspiracy to cheat. 

A Provident Fund Society issued certain pamphlets, 
containing certain misrepregentations regarding the 
directors and management of the company. The 
real man behind this was some third person, the 
accused being mere servants, having no sufficient 
education, knowledge or experience to understand 
what was being done intheir names and due to the 
Mmisrepresentations contained in the pamphlets some 
persons , were induced to deliver money to the Society. 
The pamphlets contained an impracticable and highly 
speculative scheme. The accused were convicted 
of conspiracy to cheat : 

Held, that as they had no association with false 
statements, the accused could not be convicted, they 
being unable to understand what was being done 
in their names and that there was no mens rea, 
which was necessary for conviction. Parsram v. 
Emperor Sind 827 
~~ 8. 124-A—Essentials of offence under— 
. Intention-—Speech urging strike directed against 

millowners and not Government—Held, speech did 
. not contravene s. 124-A, 

The essence of the crime of sedition consists in 
the intention with which the language is 
used. But this intention must be jadged primari- 
dy by the language itself, Hatred, contempt or dis- 
affection towards the Government is usually created 
by words or writings imputing tothe Government 
pase,.. dishonorable, corrupt or malicious motives in 
the discharge of ite duties, or by writings or words 





GENERAL INDEX 


‘Code, 


levii 


Penal Code— contd, 


unjustly accusing the Government of hostility or 
indifference to the welfare of the people or by abus- 
ing the Government or its officials. : 

Where a speech was made ata meeting to pass a 
resolution of sympathy with a strike which was 
directed against the millowners and not against the 
Government and no act was suggested in the whole 
speech to be done against the Government or 
against any of its officials : a 

Held, that the speech did not come within the four 
corners of s 124-A, Penal Code, ARJUN ARORA v. 
EMPEROR : _ All. 947 
7-8. 124-A— Suggesting change in form of 
` Government--Whether necessarily brings present 

Government into hatred or contempt. ; i 

There isa sharp distinction between the Govern- 
ment and the form of the Government. To fight 
against a principle or doctrine is not the same 
thing as to fight against a Government established 
by law. To suggest a change in the formof Gov- 
ernment isnot tantamount to causing disaffection 
towards the Government established by law. To 
suggest some other form of Government is not neces- 
sarily to bring the present Government into hatred 
or contempt. ARJUN Arora V. EMPEROR All. 947 
————— S, 159—Hvidence that particular member of 

public was alarmed — Whether necessary for 

conviction for affray. : 

It is not necessary that any particular member 
of the public must give evidence to the effect that 
he was alarmed or frightened before a conviction 
can be had for an offence punishable under s. 159, 
Penal Code. If it is likely that such alarm would 
have been caused to the public or members of the 
public, the necessary ingredient is established. 
In re MUTHUSAMY Ayyar _ Mad 729 
~———S, 159—Public place, what is—Open field 

with no compound walls held to be public place. 

Whether a place is public or not does not neces- 
sarily depend on the right of the publio as such to 
go to the place, though of course a place to which 
the public can go as of right must be a public 
place. The place where the public are actually in 
the habit of going must be deemed to be public 
for the purpose of the offence of affray. An open 
field with no compound walls is a public place, 
In re MUTHUBAMY AYYAR Mad. 729 

8.188—-Police Act(V of 1861), s. 32— 

Offences under—Knowledge of order is a necessary 

ingredient—Distinction between, if exists, | 

Knowledge of the order is a necessary ingredient 
of the offences punishable under s, 188, Penal Oode, 
and s. 32, Police Act. There is no foundation 
for a distinction between s. 188, Penal Code, 
and s. 32 of the Police Act so far as the ele- 
ment of knowledge aa oar ag aia of 

is concerned. In re BUNDARA MUDALTAR 
the offence is co eee 
&.300 Except. 1—Applicability—Accused 
knowing about infidelity of his sister and that she 
and her lover were in a certain building—Going 
armedand breaking open the lock of room and 
killing sister and her lover—Haception 1 tos. 300 
whether applies—Provocation, if sudden. 
One of the provisos to Excep. l to s. 300, Penal 
is that the provocation is not sought, 
Where the accused knew that his sister was suspected 
of an intimacy with another person and he left his 
house after picking up an axe, and going to the 
house of his sister, broke into it inspite of protests 





. 


andthen proceeded first to murder her loverand š 


then to murder his sister : h 
Held, that even assuming that the provocation was, 
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grave, it could not be said that it was sudden and 

consequently Excep, 1 to s. 300 did not apply. IMAM 

Baxusd v. EMPEROR Lah. 923 

8.300, EKCep. l--Held, there was grave 
and sudden provocation and Excep. I applied. 

Accused had been gravely and suddenly provoked 
when ploughing his field and had been forced into a 
fight; he had then retired and been followed; he 
had not had time to recover from theeffectsof the 
provocation, when again being taunted he killed 
another person : 

Held, that in these circumstances Excep. (I) to 
s. 300 should be applied, thus reducing the offence 
to one of culpable homicide not amounting to 
murder, Tanır Hazrat Gui v, Emperor Pesh. 394 
ss. 302, 201—Charge for murder—Accused 

found guilty under s. 201 also — Proper avenue of 

approach in such cases stated—Question of offence 

under s 201, when to be considered. i 

Where the accused ig charged with murder but 
he is also found guilty of an offence under s. 201, 
Penal Code, the proper avenue of approach is, first 
and foremost, to consider whether the case under 
s. 302 of the Penal Code has been made out, If so, 
that is an end of the matter. If, on the other hand 
it is thought that the case under that section 
was not proved, then, and only then would it be 
proper to consider whether an offence ander s. 201 
of the Penal Code had been established. MANGAL SINGH 
p, EMPEROR PC 432 
8. 304-A—Approximate and ultimate cause 

of death, distinction between. 

It is very dangerous to attempt to distinguish in 
cases under s.304-A, Penal Code, between the ap- 
proximate and ultimate canse of death due toa rash 
and negligent act. JiMPEROR v. Kaan MAHOMED 
BHERMAHOMED Bom 870 
—8, 304-A—Sentence— Deterrent — Negligent 

driving—Loss of human life — Consideration in 

passing sentence. 

The mere fact that a human life is lost dueto 
negligent driving of motor car does not justify the 
Court in passing a deterrent sentence, if the lost life 
could not have been reasonably anticipated by the 
accused. In considering the question of enhancement 
of sentence one has to consider whether the rash and 
negligent act of the accused which has occasioned 
the death, shows callousness on his part as regards 
the risk to which he was exposing other persons, 
The severity of the sentence must depend to a great 
extent on the degree of callousness which is present in 
the conduct of the accused, EMPEROR v. Kuan 
Masnomep SHER Ma. omen Bom. 870 
——— $, 304(2), Ssg Penal Code, 1860, s. 34 

748 

















$. 366—Age of girl—Onus. | 

In a prosecution for abduction the onus of proving 
the girl's age is on the prosecution and no convic- 
tion can be sustained if the evidence is inconclu- 
sive, EMPEROR V, JAGANNATH GIR All. 833 
8. 366 — Essentials — Force and deceitful 

inducement. ) 

In order to sustain a conviction under s. 366, 
Penal Code, it must be shown that the girl was either 
by force compelled or by deceitful means induced, 
to leave her lawful guardian’s house, EMPEROR v. 
JAGANNATn GIR All. 833 
s. 366-A, See Criminal Procedure Code, 
1898, s. 423 (1) (b) 833 
$.366-A—Girl already seduced but ieft 
alone— Accused taking her with view to profit by her 
sex by conveying her to other persons—Accused, 
whether guilty. 
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Where a girl who is already seduced by some, 
but left alone, is taken away by the accused, with 
a view to profit from her sex and her youth by 
conveying her to some man other than her original 
seducer, he cannot claim immunity from a convic- 
tion under s. 366 in respect to this young and 
helpless girl on the ground that other men had 
previously taken advantage ofher, EMPEROR v. 
JAGANNATH GIR All 833 

s. 405. Sze Criminal Procedure Code, 1898, 

s. 179 ; 89 

S,408—Agreement between employer and 
servant--Arbitration, provision as to—Criminal 
rosecution—Propriety of. 
here by the agreement between the accused 
and his employer, the former was to furnish a 
surety in Rs. 500 and any sam embezzled by the 
applicant or the value of any property removed by 
him would be recovered from the surety, in case such 
money could not be realised from him, the clause 
shows that he understood that if by any chence he 
was suspected by his master of having embezzled 
any money or his accounts were held to be wrong- 
ly prepared, then the matter would be referred to 
the arbitration or arbitrators selected in the man- 
ner laid down in the agreement and the amount of 
money found to have been misappropriated recover- 
ed from his surety, and the agreement did not 
contemplate his being criminally prosecuted for 
failure to show in the account books any sum 
realiséd by him. KANHAIYA LALLU EMPEROR 
Oudh 58 
&,408—Civil wrong and criminal offence, 

distinguished. . 

Every offence of criminal breach of trust involves 
a civil wrong in respect of which the complainent 
may seek his redress for damages in the Civil 
Court but every breach of trust, in the absence of 
mens rea, cannot legally justify a criminal pro- 
secution. KANHAIYA LALL Vv, EMPEROR Oudh 58 
s 408 — Conviction under — Concurrent 

findings of fact by lower Courts— Interference by 

High Court— When proper. , 

Ordinarily the High Oouıt will not interfere in 
revision with the concurrent findings of fact 
of the two lower Courts, but interference is 
proper where in a case under s. 408, Penal 
ode, it appears to the High Court that the 
prosecution of the accused has been misconceived 
and there is really no legal and satisfactory evi- 
dence to convince the Court that the accused at 
the time when he issaid to have misappropriated 
certain sums of money had guilty knowledge or 
mens rea so as to convert what at best amounted 
to a civil wrong or tort into a penal offence amount- 
ing to criminal breach of trust by a servant. 
Kanuatya LALL V. EMPEROR Oudh 58 
~ S$. 408—Offence under 3. 408—Essentials 
of—Mens rea, necessity of. j 

The distinction between a civil wrong, which 
gives rise toa suit for damages for that wrongful 
act or tort, and a criminal offence punishable 
under the Penal Code, is very clear. Every breach 
of trust gives riseto a suit for damages, but it is 
only when there is evidence of a mental act of 
fraudulent misappropriation that the commission of 
embezzlement of any sum of money becomes a 
penal offence punishable as criminal breach of 
trust under ss. 408 and 409 ofthe Penal Code, It 
is this mental act of fraudulent. misappropriation 
that clearly demarcates an act of embezzlement 
which is a civil wrong or tort, from the offence of 








criminal ‘breach of trust punishable under s, 408, 
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Penal Oode. This malicious intent on the part of a 
servant to deprive his master of sums of money due 
to the latter and the fraudulent misappropriation as 
evidence by such mental act or intent to deprive the 
master of his property without any outward or 
visible trespass is the fundamental distinction be- 
tween a civil wrong arising out of a breach of 
trust and the offence of criminal breach of trust. 
Kanuaatya LALL © EMPEROR Oudh 58 
s. 409—Lan:bardar obtaining revenue from 
land owners but not handing it over to Government 
etur breach of trust—Whether criminally 
table, i 

The money payable bya lambardar on account of 
land revenue demand becomes arrears of land revenue 
if it is not paid to the Government by the due date. 
The failure to deposit the land revenue on due date 
makes him a defaulter as contemplated by s. 3 (8), 
Punjab Land Revenue Act and the land revenue can 
be recovered from him as an arrear of land revenue 
under s. 3 (7) of the same Act by proceeding against 
his person and property. QOonsequently the position 
of the lamburdar is not that ofa trustee in order 
to make him liable for criminal breach of trust if he 
does not hand over to the Goverament the money 
recovered from the land owners. His position is 
Similar to that ofa lessee and the dispute relating 
tu the payment of the money is one of a civil nature. 
He is bound to pay the revenue demand subject to 
certain conditions and if he doesnot pay, there are 
ample provisions inthe revenue law to make him do 
so, BAID AHMAD v. EMPEROR Pesk. 369 
—s, 411 — Accused foundin possession of 

ornaments nine months after robbery~Identi- 

fication evidence of no value~-Ornaments of kind 
commonly used by ordinary people — Heid, 
presumption should not be drawn, 
wo persons were suspected. of robbery and nine 
months after the robbery certain ornaments were 
found in their possession, The identification evi- 
dence was of no value and the artıcles produced 
were of a kind commonly used by ordinary people. 
There was no evidence that any of them bore any 
special mark of identification : 

Held, that it was unlikely that the accused would 
have kept these articles so long had they known that 
they were stolen articles, especially as they themselves 
‘had been suspected shortly after the theft and it would 
not be safe to draw the presumption that they were 
either the thieves or were retaining the property dis- 
honestly. Paun KHAN v. JIMPEROR Lah. 966 
—8.419. Sze Penal Code, 1860, s. 49868 708 

$. 420—Mere speculative nature of scheme, 

if in itself evidence of deception. 

The mere fact that a scheme isof a highly spe- 
culative nature is not in itself evidence that it isa 
scheme put before the public to deceive. There 
must be evidence of some deception. Parsram v. 
EMPEROR Sind 827 
——— 8. 447- Cases under—Doubt expressed as 

to such cases being tried by Bench Courts. 

It is doubtful if disposal of cases coming under 
s. 447, Penal Oode, can be entrusted to Bench Courts 
as there is a difficulty felt by Bench Courts in dis. 
tinguishing between cases of civil trespass and cases 
of criminal trespass. ,DAKKAMARRI JLANNAYYA v. 
VADALI VENKATESAN Mad. 703 

8. 468—Complaint under—Search—Docu- 
ment found exhibited in criminal case—Document 
called in evidence by Civil Court in suit by accused 

` against complainant~-Prosecution of accused under 

s. 468, if can continue. 

On a complaint against the accused under s, 468, 
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Penal Code, a search warrant was issued ge a 
his 
was made an exhibit in the criminal case. In a 
civil suit filed by accused against the complainant, 
The Oivil Court requested the Criminal Court to 
send the document in question, and the document 
was also tendered in evidence inthe civil case. 
The contention on behalf of the accused was that 
as the document in question was tendered in evi- 
dence in the civil case the accused's prosecution 
under s. 468, Penal Oode, could not continue as the 
Civil Oourt had net filed a complaint in writing 
against the accused: 

Held, that the Criminal Court had taken cogniz- 
ance of an offence under s. 468, Penal Code, long 
before the document in dispute was called for by 
the Civil Court. In fact, the document in question 
had become’ an exhibit in the criminal case before 
it was sent to the Civil Court. In these circum- 
stances it could not be held that the case, under 
s. 468, against the petitioner, could not continue, as 
the Oivil Court which had called for the document 
in question had not presented a complaint in writ- 
ing agains the accused. NANAK Osanp v. KAWAJA 
Manmop Lah. 740 

s. 496-85., 496, charge under— Essentials 
to be proved, 

To establisha charge under s. 496, Penal Code, 
tıs not enough to show that the marriage may be set 
as de on the ground of fraud or declared a nullity, it 
is incumbent upon the prosecution to go further and 
to prove that the accused knewthat there was no 
valid marriage and he bas gone through a show of 
marriage with a fraudulent or ulterior object in 
view. KsHITIS4 OsaNDRA UHAKRABARTY Vv. EMPEROR 

Cal. 708 F B 
ss, 496, 419—Accused misrepresenting 
himself to belong to same sub-caste as complainant 

marrying her daughter—Complainant suffering 
harm to reputation and mind—Offence 

Where the accused who belonged to the Barna sub- 
caste of Brahmins representing himself to bea 
Barendra Brahmin went through the ceremony of 
marriage with the daughter of the complainant who 
was a Barendra Brahmin and who would not have 
given her daughter in marriage to theaccused but 
for the misrepresentation and on account of the 
marriage, the complainant was ex-communicated 
and thus suffered harm to her mind and reputa- 





tion; 

Held, that the marriage not being invalid, the 
accused could not be convicted under 5, 496, Penal 
Code, but was liable to conviction under s. 419, 
KSHITISH ÖHANDRA Onakraparty Vv. ÑMPEROR 


Gal. 708 FB 
———-— 8, 498. Sze Criminal Procedure Code, 
1898,s 423 (1) b) 833 


S. 498—-Accused inducing wife of com- 
plainant to leave her husband--Previous long- 
standing intrigue—Providing her with shelter 
whether inducement — S. 498, tf applies, 5 
Where the accused who carried on an intrigue 

with the wife of the complainant fora number of 
years, entices her away one day and keeps her with 
himin another town by providing her with a 
shelter, his providing a shelter for her is 
an inducement to her to withhold herself from her 
husband. This conduct on his part would be 
sufficient to bring him within the purview of s, 498 
Penal Code. Mo.ammapd ASLAM Kuan v. EMPEROR ` 
Lah. 607 

-- $,498—Such woman in s. 498, meaning of 
The words “such woman” in s, 498, Penal Gode 
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do not mean such a woman as has been so enticed 
as mentioned: in that section, but mean such woman 
whom the accused knows or has reason to believe 
to be the wife of any other man. JIMPEROR V, JAGAN- 
NATH Gin : All, 833 


Police Act (V of 1861), S. 32. Sze Penal Code, 
, 1860, s. 188 848 
Practice. Ses Fraud 620 


— Adjournment—-Dismissal of application in 
exercise of discretion—Second appeal, if competent. 
On an application for adjournment being made, the 

Appellate Court has undoubtedly the discretion to 

refuse the adjournment prayed for. Its exercise of 

discretion one way or the other is nota matter which 
can be the.subject of second appeal. MUHAMMAD 

HUSAIN y UdANDRO All, 1001 

— Appellate Court giving decree on ground not 

set up in pleadings or issue—Permissibility. 

An Appellate Court cannot decide a case upon 

a matter which has not been raised as part of 

the case in the pleadings nor been the subject 

of an issue in the trial Court, JAGGUPILLA NARAYANA- 

MURTHI V. JAGGUPILLA SUBIYANARAYANA Mad. 98 

oT Cross-eramination—Duty of Court—Judge 

* raising point against party which is neither pleaded 
nor proved - Propriety of. s | 
Although a Judge would not be acting strictly ac- 

cording to the rules of judicial practice, if he were 

to take the work of examining and cross-examining 
witnesses in his own hand, yat certainly it is his 
duty and privilege to put questions to witnesses in 
order to get atthe truth. This is the reason why 
fhe powers of the Court inthis respect are much 

wider than those of the Counsel. h 

_ A Judge has no justification under thelaw to 

raise a point against a party which was never 

pleaded and proved and which, according to him 
wasa mere probability and not a fact established 

By legal evidence. Kuaptsa BEGUM v. AG Aian, 
ah. 











` game litigation. h 

A litigant shall not be allowed be take inconsistent 
and diametrically opposite positions in the course 
of the same litigation. Empap ALI v., Haran Sazixe 
g h Cal, 959 
Names of parties not fully and properly 
` entered in important document—Practice con- 
` demned—Remedy of party. É 
_ There can be no defence of the lax practice where- 
by the names of parties are not fully and properly 
entered in important documents such as decrees and 
orders admitting appeals, But parties have the 
remedy in, their own hands if the Oourt fails to 
draw ‘up orders properly and should apply at once 
to have them put right. |Held, it was too late 
in 1937 to bring under liability persons who had 
escaped in 1924 and who have not been parties to 
the subsequent proceedings]. Vaisuno DITI v. 
RAMESERI rae _P.C.427 

New case—Neéw case set up inconsistent with 
plaint — If to be allowed—Tests. 

Tt is not open to the plaintiffs to come im and ask 
for relief on the footing of a new case is which is 
absolutely inconsistent with the case in the plaint. 
The principle governing such cases is whether the 
defendant willbe taken by surprise. ABDUL KHALEQUE 
MONDAL v. BEPIN BEHARI Bose Cal. 310 
— New plea—Question relating to jurisdiction 

~—If can be raised, at any stage, 

‘ Where the matter relates to jurisdiction and goes 
to the foindation of the plaintiffs’ rights, the Court 
is entitled to entertain it at any stage, the only 
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Inconsistent pleas should not be raised in 
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consequence of the plaintiffs’ not having raised it 
in the lower Court being that they should be mulcted 
in costs. Cr BTANLAL a, DALJI Nag. 601 
Pleadings—Averments vague—Principle that 
non-admission amounts to admission, whether 

applies. l T 

Where the averments in the plaint are vague and 
inconclusive, the principle that non-admissions are 
equivalent to admissions, does not apply. HAJI 
Suakoor Firm v. VOLKART BROTHERS Pirm i 

b t Sind 330 
———~— Pleadings — Judge should not set up new 
case. 

Oases must be decided on facts pleaded Judges 
have no power to ignore what is pleaded, and then 
set upa totally different set of facts which was 
never in the contemplation of either side. RAMJIWAN 
v. MA..ARANI Nag. 338 


---— — Precedents—Hnglish decisions,. when para- 
mount in British India. ae: 
In so far asthe law of British India has been 

codified in Acts of ‘the Legislature (and the greater. 

part of if has been enacted instatutory form) the 
law of British India isthe law contained in these 

Acts and nowhere else, Decisions of Judges are, ‘of. 

course, of the greatest value in assisting Judges 

before whom similar points subsequently arise for 
decision, to construe the meaning of statutory pro- 
visions, and are frequently of binding authority.; 
but care must be taken in utilizing for this pur- 
poss decisions of the English Courts. Before ap- 
plying an English decision it must first be ascer- 
tained how far the statute law of India coincides 
with the law of England which the decision explains 
and expounds. Where the law of British India 
appears on examination to be the same as the law 
of England on any subject, the decisions of the 

English Courts on that subject form a most valuable 

guide to the Courts in India, anda decision of the 

House of Lords onsuch a subject must be consider- 

ed to be of paramount authority in India. EMPEROR 

vy. U DAMAPALA Rang. 193 FB 
Precedents- Trade-mark cases in India— 

English cases, value of. 

As registered trade marks are recognised by law 
in England and not in India where a right over them 
can be obtained only by user, the English cases have 
to be used with caution. Tue IMPERIAL ToBacoo 
Company or INDIA, LTD, v. MULLAJI JAMALUDDIN : 
Nag. 573 

Privy Council-— Criminal cases—Inferences, 
when proper--Held, on evidence interference not 
warranted. 

It is no part of the duty of the Board of the Judi- 
cial Committees in criminal cases to sit as a Court-of 
Criminal Appeal, but only to correct what they 
regardas a miscarriage of justice, ifit has occurred, 
Where their Lordships are satisfied that there has 
been no miscarriage of justice in a case, and noth- 
ing which, in accordance with well-settled principles, 
would warrant their interference with the judgment 
of the High Court, they will not interfere. 

Held, on the evidence and having regard to its 
cumulative effect, that the Courts in India were well- 
entitled to convict the appellant of murder. MANGAL 
SINGA v. EMPEROR PCO432 


———— Procedure irregular —Court’s notice brought 
to it—Duty of Court. 

When it is brought to the notice of the Court that 
acertain procedure is irregular, and when the pro- 
ceedings can be regularised by applications to the 
proper Court, the Court should not allow the 
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irregular proceeding to continue. OFFICIAL "TRUSTEE 
oF BENGAL v BASDEO Baagar Pat. 346 

-—~ Remand — Appealable order not appealed 
- against—Epect 

An order of remand, though an irregular one, 
being an appealahle one, if not appealed against, 
prevents“the aggrieved party from challenging it. 
BMDAD ALI v. HARAN Sueika Cal. 959 

= Suit for ‘partition on the allegation that 
parties are joint—Appellate Court giving decree 
on the basisof special contract-—Legality. 

A plaintiff cannot be allowed to put forward as 

creating rights a document on which he has not in 
terms sued. 
“Where the plaintiff instituted a suit for parti- 
tion onthe ground thatthe plaintiff and the de- 
fendant were members of the joint family and 
though both the trial Court and the Appellate 
Court ‘found that they were not members of 2 joint 
family yet the Appellate Court gave a decree to the 
Plaintiff on the basis of a deed which contained an 
agreement between the parties to hold the property 
as, common: : | 

Held, that the decree could not be sustained. 
JAGGUPILLA NARAYANAMURT:.Y V. JAGGUPILLA SURYA 
NARAYANA Mad. 98 
Pre-emptlon—Market value— Absence of evidence as 

to--Sum actually paid by defendant to vendor must 

be deemed to be fair market value. : 

“In a ‘suit for pre-emption, in the absence of any 
evidence of the market value of the property sold, 
the sum actually paid by the defend- 
ant to the vendor must be taken as a good guide in 
fixing the market \ulue and must be deemed to be 
the fair market value of the property sold. Suxa 
Dezo SINGH v. KAM SUNDAR SINGH Oudh 207 
~“—-~—Part of sale consideration found to be 

fictitious—Market value, calvulation of. 

Where itis found that a portion of the sale con- 
sideration is fictitious and neither party has adduc- 
ed any evidence of the market value. of the proper- 
ty, then thesum actually paid-by the defendant to 
the vendor as the price of the property in suit 
must be deemed to be the market value of - the 
property and the: plaintif can pre-empt the sale on 
payment of that amount.’ Suru Dro SING.: v, Ram 
Sundar SINGA ; Oudh 207 
Preliminary decree-—- Attachment of — E7ffect— 

Person attaching it—Whether has locus standi as 

regards execution of final decree standing in 

‘transferee's name, ` 

Aprelimingry decree which has been attached 
cannot be regarded as one for the payment of money, 
or for endorsement ofa mortgage or charge, nor is 
it capable of ‘execution. 

A obtained a decree on the basis of a security 
‘bond, B who was himself one of the judgment- 
‘debtors under A's decree in his turn obtained a 
‘decree against A and in execution of his decree 
applied for attachment of A's decree. Before notice 
of attachment was served on A, A transferred hig 
decree to C and this decree was a preliminary decree 
for sale of the property covered by the security 
ond and this decree was made final : 

Held, that B had nv locus stand: as regards the 
execution of the final decree that stood in the name 
of ©. Faqre Bakiss v., MARIYAM Oudh 154 
Presidency Towns Insolvency Act (ill of 1909), 

88. 17, 18-—~Applicability—Surt commenced without 

leave — Whether barred~Leave obtained after 

limitation— Effect — Annulment of adjudication 
after limitation for suit—Suit, if can be treated 





"as a fresh one, 
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Under s. 17, Presidency Towns Insolvency . Act, 
creditors are prevented from commencing any suit 
or legal proceeding against their debtor after an 
order of adjudication has been made; and during 
the pendency of the insolvency proceedings they 
have no remedy whatssever against the property of 
the insolventin respect of the debt, except approach. 
ing the Insolvency Court and_ getting themselves 
declared as scheduled creditors. If any suit or proceed- 
ing iscommenced without such leave, then such suit 
or proceeding is altogether void, and leave obtained 
subsequently would ‘not cure the defect where leave 
is ‘granted after the period of limitation has expir- 
ed. Section 18 would be applicable to cases wheré 
the suit or proceeding is already pending, and the 
case, therefore, does not come under the prohibition 
contained in s. 17, If adjudication is annulled 
after suit, thoughthe creditor may not be bound to 
obtain leave for institution of suit, the subsequent 
annulment order has no retrospective effect and the 
suit-cannot be treated as a fresh suit when limita- 
tion has already expired. Firm SARJU Prasan- 
Baacwatt Prasan Sag v, RAJENDRA Prasan All. 939 
Presumption- Transaction, validity of. 

“The” presumption is that evrything the law 
requires to make a transaction valid was duly 
done. MANNUKHAN Y, HABIBULLA Nag. 415 
Princlpaland agent. Sze Civil Procedure Code; 
. 1808, O. XX, r. 16 
~———Negligence—Agent to keep proper check on 

‘accounts and cash balances — Agent putting 

implicit ` faith in subordinates — Fraud and 

defaleations by subordinates as result of agent's 

slackness—Liabtlity of agent. h Wr 
“ In an agreement between an agent and a company 
it was provided “2. The agent, shall keep proper 
books of account containing entries of all moneys 
received and paid and of all goods received or sold or 
delivered out by him on account of the company... 

3. The agent shall be responsible for all goods 
and moneys.which shall be received at the factory or 
factories of which he shall be in charge from time to 
time and in case of any deficiency which may be due 
directly or indirectly to his agt, neglect, or default, 
shall forthwith pay to the company the selling prices 
of the goods and/or the amount of the moneys con- 
stituting the deficiency.” The agent signed every 
month the trial balances without checking them, as 
was his duty and certified them in the following 
words, “ I have checked the balances on the trial 
balances asthey appear in the ledger and have 
found them in accord. I have also checked and 
found correct the additions of the ‘trial balances.” 
These certificates were quite untrue. Similarly he 
used to sign daily the cash book, withous weing 
that the amount in safe corresponded with amount 
shown as balance in the book; contrary to instruc- 
tions, large sums were allowedto lie inthe safe. 
There was no proper scrutiny, examiuation, check 
or precaution on the part of the agent who implicit- 
ly trusted his subordinates. The result was tliat 


‘the subordinates, taking advantage of the agent's 


slackness, committed gross frauds on him and the 
company. Had the agent been true to the instruc- 
tions, he would certainly have detected tue frauds 
and the defalcations: ` 
Held, that the frauds and the defalcations being the 
result ofthe failure of the agent to perform his 
duties, he was liable for the negligence and breach 
of contract and frauds and defalcations resulting 
therefrom. JAMES Eeaay TAYLOR v., UNITED AFRICA 
COMPANY, LTD. | P C494 
Principal cannot select single transaction 


s 





kali 
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and claim on it without adjusting rights and lia- 
bates in respect of other transactions between 
m. 

Where the defendant as agent was liable to render 
accounts to the plaintif of all his dealings in the 
various transactions carried on by him as agent on 
behalf of the plaintiff, the plaintiff cannot be per- 
mitted to select capriciously a single transaction 
and claim the fruits thereof without an adjustment 
of the rights and liabilities of the parties in relation 
to other transactions. JAGANNATH v. PaNDHARINATH 

Nag. 190 
Principa! and surety— Release of principal debtor 

—Reservationof right to proceed against surety 

—Surely, if discharged. 

Even if by agreement there is an explicit 
release of the principal debtor by his creditor, when 

_-that is combined with a reservation of the credi- 
tor’s right to proceed against the surety, the agree- 
ment does not discharge the surety. Kanauar MISSIR 
v: SUKANANAN Í Rang. 815 


Privy Counci! —Concurrent findings of  fact— 
Tuterefernce—Question as to navigability of river 
based on documentary and historical writings— 
Interference. 

The rule that the Privy Council would not inter- 
fere to disturb the concurrent findings of fact, except 
under special circumstances certainly has a prima 
facie application notwithstanding the considerable 
difference of opinion among the Judges. If the 
question were that of the construction of deeds ‘or 
other documents, it would be one of law, But where 
the question is as to the effect to be given as evi- 
dence to certain historical writings as referring to 
the stete and the use of a riverin the past,—matters 
which have to be considered in relation to the facts 
proved as to the present state of the river and other 
circumstances, the ordinary rule of non-interference 
“with findings of fact will apply. 

Consequently their Lordships will not interfere 
with concurrent findings of fact of lower Courts, on 
the question of navigability of a certain river, 
based on documentary or historical writings. 
Fpanots Hypso-ELectric’ Company, Limirep v. Tae 
Kina PG 610 
———— Practice—Allegation of fraud in affidavit 

—Point fought owt in High Court without any 

objection— Objection that fraud was not originally 

pleaded, tf can be taken. 

Where inthe affidavit evidence, allegations of 
fraud are made and matter is thoroughly fought out 
in the High Court on those lines and no objections 
are taken which, had they been taken, would no 
doubt have led tothe necessary amendments being 
made-in the originel petition, the objection that 


fraud is not allegedin the petition cannot prevail. 
Baarat DHARMA SYNDIOATE, Limiten v. HARISH 
CHANDRA PC620 





Practice—Constituttonal questions — Claims 
for relief not formulated in Dominion Court— 
Whether will be entertained. 

It is of special importance in constitutional ques- 
tions that the Privy Council should, if possible, have 
the assistance of the opinion of the members of the 
Supreme Court; andas a general rule, the Board 
will not be prepared in such cases to entertain 
claims for relief which have never been formulated 
in the Dominion Oourt. ATTORNEY-GENERAL OF 
Britisa COLUMBIA V. ATTORNEY-GENERAL OF Sere 

PcG10 

Practice — Findings of fact—Concurrent 

‘finding on question of amount due to party, in 
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termination of part 

if lies. E 

The Board will not” entertain an appəal from 
two concurrent findings on a question of amount 
due to a party on a termination of partnership, 
which is a pure question of fact. RAVANNA MANA KANA 
Runa NARAYANAN OHETTIAR v. Ravanna MANA KANA 
RUNA KARUPPEN UHETTIAR PC737 
Promissory note — Assignment — Holder in due 

course — Assignment, . whether should be by 

endorsement—Written assignment, validity. 

Righte in respect of a pro-note can be-transferred 
by means ofa written assignment under the general 
law and assignment of a pro-note is possible without 
an endorsement. JIa LAL v. JAGMOHAN LALL 

Oudh 922 
—~— Joint Hindu family—Suit against, on pro- 
note by Manager alone— Maintainabi'ity — 

Presumption as to liability of other members, if 

exists. . 

A Hindu family can be sued on a promissory 
note ezecated by the manager alone in his own name 
and not in the name of the family firm. In such a 
case there is no presumption that the other mem- 
bers of the family are liable, and consequently this 
must be proved like any other fact in the case 
with the burden on the person affirming. SAGAR- 
MAL 9. BHIKASA Nag. 29 
—— Liability — Person alleging he signed on 

behalf of firm—Firm, when liable. ras 

Where a person executing a promissory nots alleges 
that he signed it on behalf of 2 firm of which he 
is a partner unless the responsibility of the firm is 
made plain and can be instantly recognised as the 
instrument passes from hand to hand, ordinarly the 
person signing alone will be liable. BAGARMAL V 
Batlkasa 2 Nag. 29. 


Provident Funds Act (XIX of 1925), ss. 3 (2), 5 
—Provident Fund Rules of the B. & C.I. 
Railway Co., rr. 6, 22 (1)—Depositor nominating 
dependent—Amount payable to depositor, if vesta 
independent absolutely —Dependent, if can dispose 
of it by will. : 
Under s. 3 (2), Provident Funds Act, read with 

rr. 6 and 22 (1) of the B. B. & 0. I Railway Oo,'s 

Provident Fund Rules, the amount made payable to 

a dependent of the depositor vests in him absolute- 

ly, on the death ofthe depositor free from any debt 

or other liability incurred by the deceased orin- 
curred by the dependent before the death of the 
subscriber or depositor, and it will be open to the 
dependent to dispose of the amount by will, AMNA 

KHATOON Vv, ABDUL KARIM All, 530 

Provident Fund Rules of the B. B &C. |. 
railway Go. rr.6, 22 (1), Sen Provident Funds 
Act, 1925, s. 3 (2) 530 

Provinclal Insolvency Act (V of 1920), ss. 2 
(d), 28—‘Property’, if includes right to sue for 
breach of contract—Contract by mortgagee to make 
payments—Breach—Mortgagor becoming insolvent 
—Receiver selling equity of redemption— Right to 
sue for breach of contract, tf conveyed—Such right, 
if transferable—Transfer of Property Act IV of 
1382), s. 6 (e). : ` 
Where a mortgagee having contracted to make 

certain payments on behalf of the mortgagor failed 

to perform them and on the mortgagor becoming 
insolvent, the Receiver sold the equity of redemp- 
tion toa third party: 

Held, that the definition of ‘property’ in s. 2 (d) 

Provincial Insolvency Act, does not include the right 

to sue for breach of contrach and hence that right 


ship — Appeal to Board, 
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retained with the insolvent: 
pass to the Receiver; = 2 

Held, also, that the right*to sue for breach of 
contract being non-transferable under s. 6 (e), Trans- 
fer of Property Act, such a right to sue was not 
éonvayed to the third party on sale by the Receiver. 
Those parts of the contract which the mortgagee 
failed to perform were not contracts which ran with 
the land but they were contracts which were made 
for the benefit of mortgagor personally. RAM DAYAL 
v, MUKAT Manoaar EuS All, 683 
———s. 4. Sze Provincial Insolvency Act, 1920, 

s. 68 911 


88. 4, 53, 54 —Powers under s. 4, whether 
limited -by ss. 53 and 54—Insolvency Court, if can 
try question of title of insolvent — Whether can 
decide validity of registration. 

It isopen to the Insolvency Court under s. 4, Pro- 
vincial Insolvency Act, to try the question whether 
the insolvent is entitled to certain property or not 
when there is a dispute about the title to it. 

Jurisdiction conferred by s.4 isnot limited by 
the express powers given by ss, 53 and 54 to annul 
certain transfers, The Insolvency Court has juris- 
diction to decide the validity or otherwise of the 
registration of deeds where neither party intends 
that certain items included in the deed should 
really passfrom oneto the other, and their in- 
clusion is only meant to enable the document to be 
registered by the Sub-Registrar of a particular 
place. KARUTHA SYED MUHAMMAD ROWTHER v. OFFICIAL 
RECEIVER, UOIMBATORE Mad. 87 
——— 8. 6— Act of insolvency — Question of 

inadequacy or otherwise of consideration — 

Whether material 

Clauses (b) and (c) ofs. 6, Provincial Insolvency 
Act, refer to any transfer, The question of in- 
adequacy or otherwise of the consideration ig not an 
element of the transfer which constitutes an act of 
insolvency. If can properly arise only after and if 
the order of adjudication is made and proceedings 
for annulling the transfer are taken at the instance 
of the Receiver or the creditors. Fram BAJINATA 
Ramusawak LAL v. ATAL Prasap Kumar Pat. 140 
-—8. 9—Decree against father—Son substituted 
as judgment-debtor on father's death — Debt, if 

entitles creditor to present insolvency petition 

against son—Value of crops not ascertained at time 
of petition—Creditor, if can rely or debt. 

Where a decree is obtained by the petitioning eré- 
ditor against the father and on his death his son 
is substituted as judgment-debtor, the son is not 
personally liable and this debt does not entitle the 
petitioning creditor to present an insolvency peti- 
tion. 

Where at the time when the insolvency petition 
was presented, the value of the crops had not been 
ascertained and the debt was not at thet time a 
liquidated sum: 

Held, that the petitioning creditor was not entitled 
to rely on this debt, Waman RAMBHAU MARATHE 
TELI v. HARNOON Nag. 212 
——— 8. 25 (5). See Insolvency 377 
—-— $8.42 (1) (h)—Scope of—Failure to carry 

out composition—Composition if should be previous 

to adjudication — Policy of legislature in the 

United Provinces in respect of cultivator's debts. 

Section 42 (1) (h), Provincial Insolvency Act, 
means that there should be no discharge of an in- 
solvent who has done one of two things, both pre- 
vious tothe adjudication of insolvency. One of 
those things is to have been previously adjudged an 
insolvent, and the other is to have previously made 
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a composition or arrangement with his creditors. 
The intention of the Act isthat where a man has 
been relieved of his liabilities on a previous occa- 
sion by one of those methods, he is not entitled to 
be relieved of his liabilities a second time by thé 
Court of insolvency grantirg hima discharge after 
a second adjudication as an insolvent, But in such 
a case he shall remain permanently ás ad 
undischarged insolvent and have the disadvantage 
of not. being able to obtain further credit without 
disclosing the fact that he ig an undischarged in- 
solvent. The composition must be governed by the 
words “on any previous occasion” and these 
words must mean a composition previous to the 
adjudication. 

Where the applicants are cultivators and it appears 
that the failure to carry out ‘the composition is 
probably due to the agricultural depression which 
has resulted in special legislation in the United 
Provinces and itis the policy of the legislature 
not to keep a burden of debt on cultivators, the 
order discharging them is in accordance with that 
policy. RAMOHANDRA BAHAI v, DALPAT All. 159 
88, 53,54. Ses Provincial Insolvency Act, 

1920, s. 4 87 


~S, 54, Sue Provincial Insolvency Act, 1920, 
s. 68 476 
~S, 54—Intent to defeat or delay creditors— 
How to be determined—Surrounding circumstances 

Consideration of. 

“Intent to defeat or delay the creditora " or hav- 
ing a ‘view to give preference to a creditor" are, 
mental acts and can only be determined if one looks 
into the surrounding circumstances, If a man who 
is in serious pecuniary difficulties, his debts sur- 
passing his assets, transfers a considerable portion 
of his properties or transfers properties in favour of 
some of the creditors having made no provision for 
the payment of debts due to others, perhaps a Court 
may come to the conclusion that the transfers were 
made with intent to defeat or delay the creditors or 
with a view to give preference to a particular cre- 
ditor. Fram Barynata Ramesawar Lan v, ATAL 
Prasap Kumar Pat,140 
——— —— §, 59 (a)—Order for costs against creditor— 

Death of Receiver—Insolvent or kis heirs, if can 

execute as agent—Leave of Court, necessity of. 

When an order for costs is made against a credi- 
tor in favour of the insolvent and the Receiver dies, 
the insolvent’s estate vests in the Insolvency Uourt 
and the order cannot be executed by the insolvent. 
or on his death by his heirs as agents ander s. 59 
(a), Provincial Insolvency Act without leave of the 
Court. UHHATRAPAT SINGH DUGAR vw. KHARAI Sines 
LacuMiram Cal. 391 
————-8. 68— Application under — Parties to— 

Auction-purchaser, if necessary party—Limitation 

applicable to such apprication — Limitation Act 

(LX of 1908), s. 22. 

According tos. 68 of the Provincial Insolvency 
Act, the insolvent or any creditor or any other per- 
son aggrieved by any act or decision of the Recei- 
ver, may apply tothe Court within 21 days from the 
date ofthe act or decision complained of and the 
Court may confirm, reverse or modify the act or 
decision complained of, and make such order as it 
may thiok fit, The proceedings under this section 
are more akin to un appeal than to a suit and 
the provisions of s. 22 of the Limitation Act 
have no bearing on the question. There is no 
law which requires that certain parties should be 
formally mentioned as respondents in an application 
under s. 68, Tho phraseology of s, 68 negatives 
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such a necessity. The application is directed 
against an action of the Official Receiver and nor- 
mally he isthe only necessary party to be heard 
against the application. Butthe Court may hear 
other parties who are interested, as for instance, a 
purchaser. But itis not necessary thatthe purchaser 
shouldbe formally named asa party at the heading 
ofthe application, Mar Cranp v. OFFICIAL RECEIVER, 
FEROZEPORE Lah. 389 
ss. 68, 4— Receiver applying to set aside 
sale on ground of fraud practised on himself— 

Application, if falls under s. 4— Power of Court 

to set aside transfer even when made more than two 

years before adjudication. 

Where the Official Receiver moved the Court 
against a sale held by himself and his object was 
to rectify the error which had resulted in the loss 
to the assets of the debtor, to the detriment cf the 
creditors, but the application was made long after 
the sale: ` 

Held, that s. 68, Provincial Insolvency Act, had 
no application but.the” action of the Receiver fell 
within s 4 and while taking ation under s.4, the 
Court could set aside a transfer although made more 
than two years before the order ol adjudication. 
‘Sania Ram v. BALAK RAM Lah. 911 
ss. 68,54—Mortgage by insolvent—Mori- 

gage annulled but debt found to be true by Court 

— Application by mortgagee to include debt in 

schedule—Receiver, whether bound by finding that 

debt was true—Order for further enquiry—Legality 

'— Application under s. 68, before final decision of 

Receiver—Maintainability. 

Where a mortgage executed by an insolvent was 
annulled by the Court under a. 54 (1) of the Provin- 
cial Ingolvency Act, but in the same proceeding the 
Court found that the mortgage-debt was true and 
supported by consideration, but the Official Receiver 
declared that he would not admit the debt to the 
Schedule without further enquiry and againet this 
declaration the mortgagee applied to the Court con- 
tending that the Receiver was bound to accept proof 
of the debt and to admit it to the Schedule: 

Held, (1) that the Official Receiver was entitled to 
hold a further enquiry; 

(2) that the mortgagee was not entitled to make. 
an application under s. 68 of the Provincial Insol- 
vency Act, until the Receiver had come to a final 
decision whether to admit the debtor not. Inve 
MALAVARAYA PADAYAOGI Mad. 476 
s. 75-— High Court's power to act suo motu, 

Unders. 75, Provincial Insolvency Act, the High 
Court is éntitled to act suo motu on the facts being 
brought to its notice. Jansa v. RAMKRISHNA 

Nag. 895 
Provincial Small Cause Courts Act (IX of 

1887), 8.16, 33, 27—Smali Cause suit tried as 

oe suit by mistake—Decree, whether appeal- 

able, 

A Court which has Small Cause jurisdiction 
cannot try a suit of a Small Cause nature which 
it has jurisdiction to try asa Small Cause, other- 
wice that a3 a Small Cause cuit. 

Where a Munsif having jurisdiction to taya suit 
as a Small Cause suit tried it as a regular suit by 
mistake: 

Held, that the decree was a decree in a Small 
Cause suit and was not appealable. GoPALAKRISLNA 
NAYAKAR v. MADHAVANAYAKI AMBAL Mad, 691 

8. 25. Ser U, P. Agriculturists’ Relief Act, 

1934, s. 5(1) (2) 470 
—— 8. 25—-Suit dismissed for non-payment of 

additional court-fee—Restoration on application 
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under s. 151, Civil Procedure Code (Act V of 1908) 


—Suit “decreed-- Application to High Court 
attacking only order of  restoration—Maintain- 
ability, 


A suit was dismissed for non-payment of certain 
additional court-fee. The plaintiff's application for | 
restoration made under s. 151, Civil Procedure Code, 
was granted. The defendant then filed the written 
statement and the sujt was decreed, More than 
two months after the decision defendant filed an 
application under s. 25, Provincial Small Cause 
Courts Act, not attacking the final decree itself but 
attacking theorder for restoraticn on the ground 
that the trial Court had no jurisdiction to restore 
the suit onthe application made under s. 151: 

Held, that the trial Court was wrong in restoring 
the suit on the basis ofan application under s. 151 
of the Code of Civil Procedure, but, in view of the 
fact that the suit had proceeded to‘its termination 
before this present application was made, the 
High Court could not under 8,29 of the Provincial 
Small Cauee Courts Act, interfere with the order. 
restoring the suitto hearing. That order was clear- 
ly an interlccutory order, and the proper remedy of 
the applicant wasto apply under s. 25 of the Small 
Cause Courts Act, against the final decree itself. 
The applicant had adopted a wrong remedy. He 
ought not to have gone in revision under s. 25 of the 
Provincial Small Cause Courts Act against the inter- 
locutory order, but he ought to have applied under 
that section against the final judgment and decree, 
Ram Nara v, KEDARNATH Oudh 201 


8.35—Suit filed in Small Cause Court— 

Transfer of Judge—Successor not having juris- 

diction totry suit—District Judge ordering suit to 

be tried by Munsif—Suit tried on regular side— 

Appeal from decree, if lies. 

When the Court of Small Cause Judge ceases to 
have jurisdiction with respect to a case on account 
of that officer's transfer and all proceedings in the: 
case are under s 35, Provincial Small Couse Courts 
Act taken in the Court’ of Munsif, which is the 
Oourt in which the suit would have been filed 
on the regular side if brought after the transfer- 
of the previous Small Cause Court Judge andthe 
Munsif ‘tries the suit onthe regular side and not 
as a Judge of a Court of Small Causes, there is 
no reason why an appealshould not lie against 
his deeree. BISSESHAR PANDE v. TRILOKI PANDE 

Oudh 785 
— Sch. H, Art. 35 (ID)— Applicability — 

Essentials Jor— Absence of allegation of criminal 

act or inteni— Suit is cognizoble by Small Cause 

Court—Second appeal does not lie— Civil Procedure 

Code (Act V of 1908), s. 102. 

before Ait. 3 vii) Provincial Small Cause Courts 
Act, can be decmed to apply it must be shuwn and 
alleged not merely that there was a cutting or’ 
damage dcne to trees cr cther cbjects but that 
it was done with scme criminal intent. Where 
theie is no allegaticn of criminal act or intent, 
the suit is ccgnizable Ly the Court of Small Causes, 
Secticn 102, Civil Preceaure Code, ofplies and no 
second appeal lies. Tixsramv. SANTAN Nag. 596 


Art. 35, cl. ()—Suit for damages 
jor wrongful attachment ana negligence Whether 
triable by Small Cause Court. 

A suit for damages for wrongful attachment and 
negligence is nut of small cause nature and jurisdic- 
tion of a Emall Cause Ccurt to try it is barred by 
Art, 35 el. (j; ofthe Provincial Smell Cause Courts 
Act, MOTIRAM v, NILKANTHRAO Nag. 463 
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Public speech—Right to express opinions in public 

—EHlections—Election speech—Limits. 

7 Every, man has aright to. express his opinions 
in public and in general he should be entitled to 
the support of the Police and_magistracy in the 
expression of those opinions. Provided that these 
opinions are made with a genuine desire to convince 
people and not to irritate them, he ought not to 
be muzzled merely because those who dislike these 
opinions threaten opposition. Where interfer:nce 
with the right to speak is expected the opponents 
should ordinarily be prohibited from interfering and 
not the reformers from speaking. Occasions do, 
however, arise when in the interests of peace private 
rights have to be encroached upon by those res- 
ponsible for public order. The Police cannot always 
have a number of men posted wherever persons are 
expressing opinions which may call upon them to 
the wrath of the people among whom they are 
speaking. This is particularly the case during 
election, when public meetings are many and when 
feelings run high. Inve RS BRIKANTA Iver 

: Mad, 720 
Punjab Laws Act, presumption under—Whether in 

favour of custom, 

_ Under the Punjab Laws Act, there is no presump- 
tion in favour of custom, and where a party alleges 
custom, the onus lies on him to prove it. If no cus- 
tom is proved personal law applies. Tes BHAN v. 
Sita RAM Lah. 591 
Punjab Municipal Act (ill of 1911), s. 70— 

Exemption from taxation—Conditions of s. 10 

not observed—Contract of exemption is ultra vires 

and not- binding on Municipality. 

The question of exemption from taxation has 
always been regarded as avery special right only 
to be considered as granted by express words in the 
statute and only to be considered as exercised 
where and when express words in the statute gave 
the right to exempt from taxing. Section 70, Punjab 
Municipal Act, is the only section which confers any 
right on the Municipality to exempt from taxation 
under certain conditions und where these conditions 
do not exist the action of the Municipal Committee, 
if it did not fall within the terms of s. 70, is ultra 
vires and, therefore, cannot constitute a valid con- 
tract nor bind the Municipality. Frem AMRIK SINGH 
Dara Sines v, MUNICIPAL COMMITTEE, JAELUM 

i Lak. 82 
ss. 84, 86—Tax alleged to be imposed and 

assessment made ultra vires Act—Jurisdiction of 

Civil Court is not barred, j 

Where a tax is alleged to be imposed and assess- 
ment made ultra vires the Act, the Oivil Oourt has 
jurisdiction to try the dispute regarding such tax 
and assessment. FIRM AMRIK Sina@a-Daya SINGH v. 
MUNICIPAL OOMMITTEE, J FELUM Lah. 82 
Punjab Pre-emption Act (I of 1913), 8. 15 (b), 

thirdly—Scope of—Sale by two brothers having no 

children—Wife of one and their mother having 
right to succeed—Such persons, if entitled to pre- 
empt land sold, 

Two brothers sold a land to a stranger. Neither 
of the brothershad childien and one had a wife. 
On their death, the wife and their mother who were 
entitled to succeed the brothers respectively, brought 
a suit for possession of the land by pre-emption : 

Held, that under s. 15 (b), thirdly, Punjab Pre- 
emption Act, the right of pre-emption vests in order 
of succession inthe persons, who but for such sale 
would be entitled on the death of the vendor to in- 
herit the land and being entitled to succeed them 
respectively on their death, the plaintifs had a 
right of pre-emption, DHALLA v, Fares BIBI 

i Lah. 628 
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Punjab Rellef of Indebtedness Act (VII of 
1934), 8, 6—Usurious Loans Act (X of 1918), 
as. 4, 3—~Insolvency Court, if can exercise powers 
under s. 3—Whether entitled to reduce interest. 
Section 6, Punjab Relief of Indebtedness Act, does 

not refer to civil proceedings other than suits and 

it is doubtful if the amendments made ins. 5 would 
apply to insolvency proceedings at all; but whether 
they would or would not, even the provisions of 

s. 4 of the Usurious Loans Act, as they stood 

before Act VU of 1934, came into force, did confer 

jurisdiction on the Insolvency Court to exercise 
powers conferred by s. 3 of the Act on a Court in 
the trial of a suit. The Ingolvency Court is, there- 
fore, entitled to reduce the interest if it finds 
sufficient justification fordoing soon the merits of 

the case, Amar COHAND v. NAWAB Din Lah, 682 

Quebec—Navigable rivers—Grants of seignev ries— 
Whether passes beds of rivers part of dimaine 
publicque. 

Held, that the grants of seigneuries by the Comte 
de Fontenac in the reign of Louis XIV of France, 
did not pass the beds of navigable river part of the 
domaine publicque, In the days before the treaty of 


Paris such beds were always treated as inalten- 
ables et imprescriptibles, St. Franois HYDRO- 
Erecrerio Oo., Lro. v. Tez Kine PO 610 


consignment — Evidence of 
servants and guard—Hvidence of guard mot 
submitted — Whether amounts to breach of 
contractual obligation — Presumption — Evidence 

Act (I of 1872), s. 114. 

Where the consignment is stolen from a Railway 
train, ina suit by the consignor it is the duty of 
the Railway Administration to give the evidence of 
those of the railway servants who were responsible 
for the cars of the consignment at the stations be- 
tween which the incident took place and during 
the intervening journey. But held, that while the 
defendant, by his failure to submit the evidence of 
the guard in charge of the train is in breach of his 
contractual obligation to give the evidence necessary 
for disclosure of how the consignment was dealt 
with, the failure to submit hisevidence in the cir- 
cumstances of the case entitled the Court to presume 
in terms of s. 114 (g), Evidence Act, that the 
guard's evidence, if produced, would be unfavour- 
able to the defendant and that, in consequence 
misconduct by complicity inthe theft of some ser- 
vant or servants of the respondent may be fairly 
inferred from the defendant's evidence. Surat 
Corron SPINNING & Weavina MILLS, LTD, v. SEORETARY 
OF State FOR INDIA IN COUNCIL PC1 
Rallways Act (IX of 1890), s. 72. ‘lez Railways 

Aot, 1890, s. 76 76 
$, 72 (2) (b)—Risk Note B proviso — Con- 

struction of—Obligation of Railway Company as 

to disslosure—Nature of—Breach of contractual 
obligation as to disclosure—When can be said to 
arise—Misconduct, inference as to, 

The first portion of the proviso to Risk Note B in 
the form approved by the Governor-General in 
Council under s. 72 (2) (b), Railways Act, lays an 
obligation of disclosure ofthe Railway Administra- 
tion, while the second portion of the proviso assumes 
that the obligation of disclosure, including the giv- 
ing of the necessary evidence, has been discharged, 
and, impliedly, directs consideration of the material 
so disclosed before the consignor is relegated to 
the original burden of proof of misccnduct laid upon 
him; ifsuch consideration leads to the fair inference 
of misconduct, the Railway Administration will be 
liable ; otherwise, the proviso will cease to operate, 
and the consignor will be relegated to hie 
original burden of proof of misconduct, The 


Rallway — Theft of 
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obligation under the first proviso arises at once 
upon the occurrence of either of cases (a) or (b) 
contemplated by the proviso, and is not confined to 
the stage of litigation. One object of the pro- 
vision is to obviate, if possible, the necessity 
for litigation. On the other hand, the closing 
words of the obligation clearly apply to the litigi- 
ous stage. As tothe extent of the disclosure, it is 
confined to the period during which the consign- 
ment was within the possession or control of the 
Railway administration ; it does not relate, for in- 
stance, to the period after the goods have been 
theftuously removed from the premises, On the other 
hand, it does envisage a precise statement of how 
the consignment was dealt with by the administra- 
tion ‘or its servants. The character of whatis re- 
quisite may vary according to the circumstances of 
different cases, but, if the consignor is not satisfied 
that the disclosure has been adequate, the dispute 
must be judicially decided. Asto the accuracy or 
truth of the information given, if the consignor is 
doubtful or unsatisfied, and considers that these 
should be established by evidence, evidence before a 
Court of law is contemplated and the Railway 
administration should submit their evidence first at 
the trial. At theclose of the evidence for the adminis- 
tration two questions may be said to arise, which it is 
important to keep distinct, The first question is not a 
mere question of procedure, but is whether they have 
discharged their obligation of disclosure,and, in regard 
to this, the terms of the risk note require a step in 
procedure, which may be said to be unfamiliar in the 
practice of the Court ; if the consignor is not satisfied 
with the disclosure made, that is for him tosay so, 
and to callon the administration tofulfiltheir ob- 
ligation under the contract, and the adminis- 
tration should then have the opportunity to meet the 
demands of the consignor before their case is closed ; 
any question as to whether the consignor's demands 
go beyond the obligation should be then determined 
by theCourt. If the administration fails to take 
the opportunity to satisfy thedemands of the con- 
signor so far as endorsed by the Court, they will be 
in breach of their contractual obligation of diselo- 
sure. The other question which may be said to 
arise at this stage is whether misconduct may be 
fairly inferred from the evidence of the administra- 
tion ; if so, the consignor is absolved from his origi- 
nal burden of proof, But, in this case, the decision 
of the Court may be given when the evidence of 
both sides has been completed. It is clearly for the 
administration to decidefor themselves whether 
they have adduced all the evidence which they con- 
sider desirable in avoidance of such fair inference of 
miscor.duct, keeping in mind the provisions of s. 114, 
Evidence Act. Tue Surat Corton SPINNING & 
Weavina MILLS, LTD. v. SECRETARY oF STATE FOR 
INDIA IN O0UNCIL PC1 
ss. 76, 72— Burden of proof of loss being 

due to negligence—Proof that Railwoy Adminis- 
tration took bailee’s care Sufficiency of— Contract 

Act (IX of 1872), ss. 151, 152, 

It is true thats, 72, Railways Act, is to be read 
subject to other provisions of the Act because it 
saysso but there is nothing in s. 76, Railways 
Act, which imposes upon a Railway Administration 
the burden of proving that it is not possible that 
the loss was due to the negligence or misconduct 
of its servants. The Administration must show 
the care ofa bailee as defined in ss. 151 and 152 
Contract Act, and it is sufficient if the defendant 
company calls the material witnesses who were on 
the spot, It is of course to be presumed that the 
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evidence of these witnesses satisfies the Court that 

the care required by s. 151, Contract Act, wag 

shown, Firm KISHENDAS PursaNoMaL v. BEORETARY 

oF STATE Sind 76 

Recelver—Whether vested with title to property 
against owner—Right to realise rent—Whether de- 
pends entirely on terms of appointment. 

It is not the law that a Receiver, unless he be a 
Receiver in insolvency, is vested with title to the 
property itself as against the owner. And so far as 
the right to realize the rents is concerned, such right 
depends entirely on the terms of the appointment of 
the Receiver. MANMATHA PAL OHOUDHURY w. Baros 
RANJAN SINGHA Cal. 405 
Record of Rights— Suit claiming land to belong to 

plaintiff—Cadastral survey record in defendant's 

favour—Onus—Plaintiff's failure to prove record 
to be wrong—Suit cannot succeed 

Where in a suit the plaintiff claims that certain 
plots of land belonged to the plaintiff and were in- 
cluded in his village but the cadastral survey 
records show the lands forming part of the defend- 
ant’s village and the plaintiff fails to prove that the 
cadastral survey records are wrong, the suit cannot 
succeed, the onus being on the plaintiff. Ramrssar 
Sivas BAHADUR v, Rampaart MANDAL Pat. 281 
Registration — Fraud— Transfer deed — Neither 

party intending to buy or sell particular item 

included—Inclusion to evade Registration Act and 
get deed registered in particular place— Regis- 
tration, validity of. 

Where the vendor neither intends to sell nor the 
purchaser intends to buy any particular item , of 
property included inthe deed of transfer and the 
inclusion ofsuch property in the deed of transfer is 
a mere device to evade the provisions of the Registra- 
tion Act, there can be no effective registration of 
the deed of transfer at all, Karursa Syep Musam- 
MAD ROWTHAR v. OFFICIAL RECEIVER, COIMBATORE 

Mad. 87 
Registration Act (XVI of 1908), 5. 17 — Butwara 
chitta, if requires registration for admissibility. 

A Butwara chitta being a mere list of the shares 
which each of the parties has in the property con- 
cerned signed by the parties and not in itself a 
regular deed of partition but merely a note upon 
which the parties have to proceed at the partition, 
does not require registration for being admissible in 
eyidence. Uppas Nata v. GOKUL Csanpra DER Nata 

Cal, 637 

s. 17 (1)—Transfer of house worth more 

than Rs. 100 to wife in lieu of dower which is 

less than Rs. 100— Transfer deed, if should be 
registered. 

Section 17 (1), Registration Act, does not contem- 
plate the market value of the property, at the time 
when it was transferred to be the criterion for decid- 
ing whether the document by which it was transfer- 
red should be registered or not. It is the considera- 
tion which governs the matter. 

Where a husband executes a deed of transfer, of 
his house, the market value of which is over hundred 
rupees, to his wife in lieu of her dower, which was 
below Rs. 100, the transfer deed. does not require re- 
gistration. Muyammap Ji GHULAM MUHAMMAD v. 
Kr ANAM JAN Peshk, 390 
$8.17, 49 — Award declaring rights of | 

parties as basis of title— Compulsory registration 

of award, necessity of. 

Where the declaration as to the rights of the par 
ties being{made in an award cannot be held to 
amount to mere recital of facts but becomes the basis 
of the title of the parties in the sense that whatever 
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the previous rights of the parties may have been, 
if the award is valid andcan be enforced in a Court 
of law, the rights ofthe parties as declared by the 
award can also be enforced, it should be registered. 
The mere fact that the defendant did not raise any 
objection to the admissibility ofthe award in the 
trial Court, will not affect the question, because s. 49, 
Registration Act, is mandatory. BADRI CHAUDBRY v. 
OBAMNA ORAUDHRAIN Pat. 115 
85. 17, 49—Suit on simple money claim— 

Decree on compromise creating or assigning rights 

over property of value of over Rs. 100— Decree, 

if compulsorily registrable—Decree unregistered — 

Effect Decree, if can be executed—Eaecuting 

Court, if can take cognizance of question of 

registration. 

Where in a suit on a simple money claim 2 decree 
was passed on compromise transferring from the 
defendant to the plaintiff rights in immovable pro- 
perty of the value of over Rs. 100, but the decree 
was not registered: 

Held, that the decree was compulsorily registrable 
under s. 17 (2) (vi), Registration Act, and being un- 
registered, the decree did not effectively transfer 
any interest in the immovable property therein men- 
tioned frem the defendant to the plaintiff and hence 
could not be given effect to according to its terms, 
in execution : 

Held, also, that in holding that the decree should 
have been registered and not having been registered 
it was incapable of execution, the Court could not be 
said to have gone behind the decree. The Court could 
take cognizance of the question whether the decree 
was compulsorily registrable and whether in the 
absence of registration it did not affect the property 
awarded by it. If the Court arrived at the conclusion 
that the decree did not affect the immovable prop- 
erty which the decree-holder seeked to recover in 
execution of the decree, the Court must declare that 
the decree was not capable of execution. ATaaT 
Husain v. Musi 74g ALI All. 642 
Rellgious endowment— Dedication, deed of ~Con- 

struction—-Effect of—Membera of settlor'’s family 
made shebaits—Deed, validity of—-Property, if can 
be subjected to charge in favour of idol—Held, 
that deed in question dedicated land in service of 
idol-—-Direction as to application of surplus was 
not in favour of shebaits—Held, also that idol had 
only charge in tenanted property that were to be 
built on land and had no interest therein. 

The effect of a valid deed of dedication is to 
place the property comprised in the endowment 
extra commercium and beyond the reach of credi- 
tors. The dedication is not invalidated by reason 
of the fact that members of the settlor’s family are 
nominated as shebaits and given reasonable remune- 
ration out of the endowment and also rights of resi- 
dence inthe dedicated property. In view of the 
privileges attached to dedicated property, it haa 
not infrequently happened, that simulate dedications 
have been made anda close serutiny of any chal- 
lenged deed of dedication is necessary in order to 
ascertain whether there has been a genuine divesti- 
ture bythe settlorin favour of the idol, The dedi- 
cation, moreover, may be either absolute or partial. 
The property may be given out and out to the idol 
or it may be subjected to acharge in favour of the 
idol. The question whether the idol itself shall 
be considered the true beneficiary, subject to a charge 
in favour of the heirs or specified relatives of the 
testator for their upkeep, or thai, on the other 
hand, these heirs shall be considered the true bene- 
ficiaries of the property, subject to a charge for the 
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upkeep, worship and expenses of the idol, isa ques 
tion which can only be settled by a conspactus of 
the entire provisions of the will. It is also of im- 
portance to consider the extent of the property al- 
leged to be dedicated in relation to the expense to 
be incurred and the ceremonizs to be observed in 
the worship of the idol, The purposes of the dedi- 
cation may be directed to expand as the income 
increases, or the purposes may be prescribed in 
limiting terms so that if the income increases be- 
yond what is required for the fulfilment of these 
purposes, it may not be protected by the dedica- 
tion. 

Held, on construction of the deed of dedication in 
question that the deed effectively dedicated to the 
service of the idol the Thakurbari, or building in 
which the idol was located, and also the shebait's 
house there, but different considerations applied 
with regard to the remaining properties. 

Held, also that it was not intended that the 
ceremonies and expenditure should increase indefi- 
nitely with the growing income yielded by the prop- 
erties, From the nature and situation of the prop- 
erties and the directions given for their develop- 
ment it must have been clearly contemplated that 
the income derived from them would be a growing 
one and must exceed the expenditure required for 
the prescribed ceremonies and charities. In these 
circumstances the directions as to the disposal of 
the surplus income became of much importance, 
The clause dealing with the ultimate surplus 
directing that it shall be applied in the building 
of additional premises “forthe convenience of resi- 
dence and habitation of our heirs’ was not in 
favour of the shebaits, but was really in substance 
a gift in favour of the settlors’ heirs generally, 

Held, further, that the only construction which it 
was possible in law to put upon the deed under 
consideration notwithstanding the language of certain 
passages therein, was that there was acharge for 
the upkeep, worship and expenses of the idol, and 
that the idol could not claim to have an absolute, 
interest in any portion of the property which was 
governed by the provision that tenanted houses 
should be built on the land for the increase of the 
income of the trust. It was, however, otherwise with 
the Thakurbari and the shebaits house. Iswarr 
BHUBANES a WARI THAKURANI v. Broso Nata Dey 

PC765 

Res judicata — Court trying previous suit in 

competent to try subsequent suit—Its findings, 

though not res judicata, create duty on party 
against whom itis given to displace it. 

Though the finding by a Court not competent to 
try the subsequent suit is not res judicata, it creates 
a paramount duty in the party ae whom it is 
given to displace it. SECRETARY OF Stars v. BRAJENDRA 
Kys..orn Rar Qxoupsury Cal. 249 
Garnishee denying debt—No investigation— 

Sale-—-Right toobjectin subsequent suit by pur- 

chaser. 

Where a garnishee denies the debt but does not 
ask the Court to have the matter investigated, the 
garnishee can raise the matter in a subsequent suit 
by the purchaser. JAGANNATH V. JAMNAVALLABH 

Nag. 266 
plea of, should be raised at early stages. 

Where in appeal by the plaintiffs from a suit 
which had been dismissed, although it was then 
open to the defendants to support the order of dig- 
missal on the ground of res judicata they do not 
do so with the result that the High Court, instead 
of dismissing the suit remand itto be heardon ths 
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merits, they are precluded from raising the plea 

subsequently. Kaase HABIBULLA v, BBPIN ce 
at. 


Rat . . “ye 
Rent suit— Principle, applicability -of— 

Erroneous decision, effect of-~ Decision must be 

conjined to matter to which it has been applied 

at time of prior decision. 

The principle of res judicata should be confined 
only to matters which actually existed at the time 
of the former decision. Consequently, the decision 
as to matters existing at the date of a previous suit 
for rent for a particular year will, even if errone- 
oug, operate as res judicata in respect of the same 
matters in a suit for rent for subsequent years. 
This rule does not, however, apply in the case of a 
suit for rent as regards certain areas in respect of 
which no claim was and could be made in the pre- 
vious suit, There can be no res judicata laying 
down a wrong rule of law between parties for future 
guidance also, The decision must be confined to the 
matter to which it has been applied at the time of 
the former decision, S. M, NARAYANA AYYANGAR v. 
8. P. R. M. SUBRAMANIAN UHRTTIAR Mad. 24 F B 
a —Suit by daughter claiming as sole heir of 

intestate father—Futher found to have executed 

will—Suit in which executors of will were not 

parties, whether acis as estoppel—Will claimed to 

be forgery — Prayer for revocation — Proceedings 

under testamentary jurisdiction to be taken by 
laintiff for relief. 

The a cited that on the death of her 
mother, she as the sole daughter of her father became 
entitled to the whole of his estate, as he died intestate 
and without any male issue. It was found during 
the trial thatthe father had executed a will of 
which probate was takenand there was a decision 
in a previous suit to which the plaintiff 8 motherand 
the defendants were parties but in which the execu- 
tors of the will were not impleaded; | i 

Held, that the previous decision did not operate 
as res judicata so as to stop the defendant from 
putting forward the will in defence tothe present 
suit, as those proceedings could not be taken to be 


proceedings as between the same parties as those 


in the present proceedings. f 
n also that if the plaintiff alleged that the will 
was a forgery end prayed for its revocation, she 
must take proceedings under the testamentary juris- 
diction of theCourt. Siva Mouan KUNDU CHOUDHURY 
y, BeonuMoYEE DASI Cal. 487 
Revenue sale—Purchaser—What passes to pur- 

chaser—Intermediate tenures, if can be got rid of. 

What passes to a purchaser ata revenue sale in 
law is the interest of the Orown subject to the pay- 
ment of the Government assessment and he is remit- 
ted to all the rights possessed by the original settlor 





at the date of the settlement and may take advant- . 


age of that position to sweep away or get rid of all 
the intermediate tenures and encumbrances created 
by the preceding gemindar since that date. KAMESHAR 
Sinau BAnADUR V. RaMDHARI MANDAL | Pat. 281 
Review Sep N.-W. F. Province Judicial Commis- 

sioner's Court Rules < 938 
Points already taken, or could have been 

taken in revision—No review can be granted. 

Where the points were all taken, or should have 
been taken at the time of revision there is no ground 
justifying exercise of powers of review. KnussaL 
Kuan v., SAID AMIR Pesh. 938 
gale of Goods Act (IN of 1930) — Act, whether 

. ies to electricity. 

Ib p “doubtful whether the Sale of Goods Act is 

applicable to guch things as gas, water and electri- 
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city. Rasa Benary Suaw (HANDA) v. EMPEROR 
Cal, 657 
Scheme sult—Provision in decree for payment of 
past and future salary to archakas—-Executability 
of decree as regards past arrears—Civil Procedure 

Code (Act V of 1908), ss. 47, 92. 4 

Where a decree in a scheme suit allowed arrears 
of pay to archakas from the date of suit to the 
date of judgment and also provided that they were 
entitled a certain salary: 

Held, that the provision regarding past arrears 
was not a part of the scheme and so could be re- 
covered by way of execution but the salary which 
accrued due after the date of the decree was part 
of the scheme for management and could not be 
recovered by way of execution Trustgz or Tus 


TEMPLE or Sree VENUGOPALASWAMI Varu, T. Q. 
KRISHNAMURTHI v. VEDANTAM $SERTHARAMANUJA- 
OHARIYULU Mad. 715 


Sea Customs Act (Vill of 1878), s. 64, cl. (d)— 
Liability under s. 61, cl. (d), nature of. | 
The liability referred to in cl. (d), s. 64 is a liabi- 

lity of the ship's agents as agents, and, therefore, 

that liability must be limited by ‘the liability of the 


-ship as principal, and there is no force in the argu- 


ment that whereas the liability of the ship ceases 


after the period of one year, the liability cf the 
ship's agents continues thereafter. HAJI SHAKOOR, 
Frem v. VOLKART Brorsers, FIRM Sind 330 


Second Appeal—Finding of fact — Finding as to 
period during which a ‘ghari’ has been in existence 
—Nature of, 

The finding that a grove was planted by the 
defendant's father after the plaintif had separated 
from him is a finding of fact. So also a finding as to 
the period during which a ‘ghari has been in 
existence is one of fact and does in no way depend 
upon the entries in the patwari's papers. SRI Pan 
v. GOLAI Oudh 302 
— —— Finding of fact—Instrument of title not 

involved—Finding, tf can be questioned in second 

appeal—Khatauni and khasras, if instruments 
of title. 

Unless instruments of title are involved, findings 
of fact arrived at by a Oourt of first appeal cannot 
be questioned in second appeal, although document- 
ary evidence has to be considered. Khatauni and 
khasras cannot be regarded as instruments of title, 
but are mere items of evidence adduced by parties, 
Consequently, a finding on this point, namely that 
the plot in dispute was jointly owned by the two 
parties, is a finding of fact which cannot be ques- 
tioned in second appeal. Sri PAL v. GOLAI 

Oudh 302 
Question of fact-—Historical materials to 
be construed— Question, nature of. 

Where the question to be decided is one of fact, 
it does not involve an issue of law merely because 
documents which were not instruments of title ‘or 
otherwise the direct foundations of rights, but wore 
really historical materials, have to be construed ‘for 


the purpose of deciding the question. Devi Das v, 
YARAN KHAN > Lah. 638 
Question of fact — Question “whether 


plaintiffs hare been in cultivating possession of 
suit land and whether they have been dispossessed” 
is one of fact. ‘ 
Where the question is whether the plaintiffs have 
been in cultivating possession of the suitland and 
whether they have been dispossessed by the defend- 
ants andthe decision involves the discussion of a 
lease deed in favour of the plaintiffs, executed by 
tenants, third parties, andnot by the defendants, 
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and of the kkasra girdawaris, these not being docu- 
ments of title and interpretation of these documents 
being, therefore, a question of fact, itis a question 
prima facie, one of fact. Devi Das v. Yaran Kean 

Lah. 638 
Securitles Act (X of 1920), ss. 12, 21,16 (1)— 

Scope of the Act — Right of renewal— Procedure 

on request for renewal—Right of prescribed officer 

to demand indemnity. 

The Securities Act, forms a complete Code as to 
the circumstances in which Government securities 
Gan be renewed. Apart from the Act, there is 
plainly no right of renewal. When a request for 
renewal is made uncer s 12, the prescribed officer 
can consider whether the claim of the person making 
the request tothe note isa valid claim. Ifhe comes 
to the conclusion that it is, he can renew the note. 
If he comes to the conclusion that itis not, he can 
either refuse renewal orunder s. 21 (1), can renew 
the note on obtaining an indemnity in the prescribed 
form from the claimant; and where the claimant is 
a bank whose solvency is unimpeachable, he 
might well be-willing to act upon an indemnity. 
If, again, he comes to the conclusion that he is 
satisfied ofthe title ofthe claimant, but atthe same 
time is not comfortable about the note in question, 
he may then, under sub-s. (2), s. 21, decline to grant 
& renewal except onthe terms ofan indemnity. 
Instead of requiring an indemnity in all cases, power 
is given tothe prescribed officer to demand an 
indemnity, leaving itto Government, by directions 
to their officer, to determine in what cases an in- 
demnity shall be required. The Common Law rule 
as to implied indemnity being arule which affects 
obligations of a contractual nature between parties 
must clearly yield tothe expression of any contrary 
intention, and it must always be open to the Court 
to hold that the dealings between the parties are 
inconsiatent with the implication of the covenant in 
question, BSEORETARY or Stara v. BANK or INDIA, LTD. 

ki Bom. 652 
—S, 16— Issue of new note—Effect of —W hether 
constitutes new contract. 





Section 16 makes it clear that when a new note is ` 


issued, it constitutes a fresh contract between Gov- 
ernment and the person to whom it is issued, and is 
free from any infirmities of the old note, BEORETARY 
or STATE v. BANK OF Inpra, LTD, Bom. 652 
$. 16— Renewed note, issue of—Consideration 
— Secretary of State required to reimburse person 
to whom old note really belongs — Secretary of 
State, if entitled to return of renewed note. 
When afresh promissory note is issued by the 
Securities Department in lieu of an old one, the 
renewal is for consideration. The renewed note is 
to constitute a new contract—not a contract which is 
void or voidable, but a valid contract—between 
Government and the person to whom the note is 
issued, and to say that the person to whom the note 
is issued is bound to return it on the basis that it 
is nota good contract, is inconsistent with the plain 
terms of theAct. The Secretary of State cannot, 
therefore, get back the promissory note from the 
person to whom it is issued merely on the ground 
that the Secretary of State was required to re- 
imbursethe person to whom the old note really 
belonged. SECRETARY or STATE v. BANK OF INDIA, 


Lro. Bom, 652 
-—-— 88. 16 (1), 21. Ses Securities Act, 1920, s. 12 
652 


Shipping — Collision — Contributory negligence— 
Considerations—Acts must be severably negligent. 
When two vessels are guilty of negligent naviga- 
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tion and a collision results, both may be held res- 
ponsible though the negligence is not synchronous 
16 has to be considered not merely whether one 
vessel has been subsequently negligent, but whether 
it has also becn severably negligent. Where the 
acts of negligence, though successive, are close 
together in time and interact with each other they 
fall to be considered not as severable but as co- 
operating factors in the final catastrophe. „, AMERICAN 
Maw Lins, Lrp,v. Motor Vessen “Arrixa” PO 532 
Sikh Gurdwaras Act (VIII of 1925)—Scope and 
intention of the Act. 

The purpose of the Act was to settle not only pend- 
ing disputes but all likely disputes in future and to 
have it determined whether the Gurdwara concerned 
or some other possible claimant was owner of the 
right claimed on behalf of the Gurdwara. Guru 
AMARJIT BINGH v. ScRoMANI GURDWARA PARBANDHAK 
COMMITTEE Lah, 905 
-— 88. 7, 8— Dhirmalis, if Sikhs—Institution 

commemorating Guru Arjan Dev and his miracles 

—Offerings by Sikhs— Held, institution was Sikh 

Gurdwara, , 

There is very little difference in practice between 
the Dhirmalis and ordinary Sikhs Dhirmalis are 
Sikhs and have always been Sikhs. 

Where the disputed institution commemorated the 
memory of Guru Arjan Dev and the working by him 
of miracles and there was evidence to show that Sikhs 
made offerings there : j 

Held, that the institution was a Sikh Gurdwara. 
AMARJIT SINGH v SHIROMANI GURDWARA PARBANDHAK 








COMMITTEE Lah. 396 
s. 10. Ses Sikh Gurdwaras Act, 1925, s. De 


s. 10— Petition under—Power of Tribunal 
to decide claim made by Gurdwara. 

The Tribunal disposing of a petition under s, 10, 
Sikh Gurdwaras Act, is empowered to decide by its - 
order not only the petitioners’ claim but also the 
claim made by the Gurdwara. AMARJIT SING. I v. 
SHIROMANI GURDWARA PARBANDHAK COMMITTEE 

Lah. 905 
ss. 31, 10—85. 31, if bars jurisdiction of 





Civil Court—Stay of proceedings—5. 31 (2), strict : | 


construction—Necessity of —S. 31 (2), when applies, 

Section 31, Sikh Gurdwaras Act, does not bar the 
Jurisdiction of the Civil Court, but only requires 
that proceedings to which that section is applicable, 
be stayed till the decision of the Tribunal on the 
question whether the institution is or is not a Sikh 
Gurdwara. Sub-section (2) of s. 3}, must be strictly 
construed. The sub-section only applies in the case 
of a claim which could have been made in a petition 
forwarded to the Local Government under the provi- 
sions of 8 10 and was not so made. Where a claim 
in respect of the property relating to an institution 
has been made to the Local Government in a petition 
under s. 10, 5. 31 has no application. Jaswant Kaur 
v. TIPAR Coanxd Lah, 285 
Specific Rellef Act (l of 1877), 5. 9— Possessory 

decreein favour of plaintiff — Defendants tres- 

passing and reaping crops~T'wo suits by plaintiffs 
one on possessory decree and the other for title 

—Both suits tried together—Decision in first based 

on dismissal of title suit — Procedure, whether 

lawful —Proper procedure indicated, 

The plaintiffs had got a decree in a possessory 
suit under s.9 ofthe Specific Relief Act. After 
wards the defendants trespassed and reaped the 
crops. The plaintifis filed two suits one for protita 
based on pogsessory decree and the other a title 
suit. The two suits were tried together and it 


iboe 
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was agreed that the decision of the suit for pro- 
fits should depend upon the decision of the title 
suit, which was dismissed for want of title 

Held, thatin the circumstances the proper pro- 
cedure for the trial Court to adopt was to decide 
the suit regarding the crops purely on the ques- 
tion of fact - regarding the removal and on the 
basis that the plaintiffs had a good posseasory title. 
To allow the two suits to be tried together, the 
result of the title suit settling theclaim in the 
suit for profits based on possessory decree, was 
togive sanction to an unlawful procedure which 
itis undesirable to encourage. GANESA Moorrut Narpu 
v. JAYALAKSHIMI AMMAL Mad, 464 

8, 42—Mortgage suit and absolute decree for 
sale of property—Sutt for declaration of owner- 
ship by vendee who had purchased property long 
before execution of mortgage — No consequential 
relief for cancellation of decree~Suit, maintain- 
ability of. 

. Ina mortgage suit an absolute decree was passed 
and the property was ordered to be sold. Ina suitfor 
declararion of their ownership by the plaintiff who 
had purchased the mortgaged property long before 
the execution of the mortgage, the defendant pleaded 
that the suit did not lie without a prayer for con- 
sequential relief for cancellation of the decree and 

“without acourt-fee on such prayer : 

Held, that the plaintiffs seeked no relief for the 
judgment-debtor in whom they were not interested; 
they werenot parties to the mortgage-decree and 
were not bound by it nor interested in it except in so 
far ag it constituted a threat of invasion of their owner- 
ship rights. They thus had no locus standi or 
which to sue for cancellation of the decree and that 
therefore a mere declaratory suit without the con- 
sequentialrelief was maintainable. Sopsapran DEVI 
v. RAHIM Baxusy Pesh, 851 
Stamp Act (ll of 1899), s. 2 (5) (b)—Document 

entitled promissory note—Held, on construction it 

was ‘bond'—‘Not payable toorder or bearer, 
meaning of. 

A document entitled a promissory note contained 
@ recital that accounts have been madé and so much 
found due anda promise by the defendant to pay 
this amount to the plaintiff on demand. The docu- 
ment was attested by two witnesses and was not 
specifically payable to order or bearer, but there 
were no words indicating an intention that it should 
not be transferable: > fue 

Held, thatthe document fell within the definition 
of a bond contained in s 2 (5) (b) of thoStamp Act, 
and the words “ not payable to order or bearer” 
in that clause must mean“ not on the face of the 
document so payable.” Dasurata v. KASHIRAM 

Nag. 349 

Sch. |, Art. 1—Acknowledgment, when comes 





under. 

For an acknowledgment to come under Art. 1, 
Sch. Iof the Stamp Act, it is necessary that it 
should have been made in order to supply evidence 
of the debt. Sarcur Nata v. BRAHMA DUTTA 

- Oudh 799 

Succession Act (XXXIX of 1925), 8. 213 — Scope 

of —Will of Hindu made at Hyderabad in respect 

of property in Hyderabad—Probate, if necessary, 
for suing as legatee. 

Section 213, Succession Act, does not appear in 
Scl. III, and reference to s. 213 of the Act makes 
it clear that s. 57 does not bring within the opera- 
tion of s. 213 ofthe Act those classes of Hindus 
not covered by cls. (a) and (b). Consequently, when 
a Hindu has made a will at Hyderabad in respect 
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of property at Hyderabad, the person claiming under 
it need not obtain probate of the will for suing 
a legatee, asthe bar imposed by sub-s. (D of 
s. 213 does not apply. Pevsar v. Moromat KALA- 
OHAND Sind 55 

S, 213—~T his section in sub-s. (2), meaning of. 

The words ‘this section’ in sub-s. (2) of s. 213; 
should be read “the preceding sub-section.” Revipat 
v. Moruman KALAOBAND Sind 55 
Sults Valuation Act (VII of 1887),s. 11—Agra 

Tenancy Act (III of 1926), ss. 205, 2:0 — Suit 
against thekadar— Appeal to High Court enter- 
tained and allowed—-Objection as to jurisdiction 
not taken—Application for review on ground suit 
was overvalued and High Court had no jurisdiction 
~Maintainability—Thekadar and ordinary tenant 
~- Distinction. 

An appeal which on the face of the record lay to 
the High Oourt was filed in the High Court and 
was allowed During the hearing no objection was > 
taken that the plaint had been overvalued and that 
the High Court had no jurisdiction to entertain the 
appeal, In an application for review by the defend- 
ant on the ground that the plaint having been 
overvalued, the High Court had no jurisdiction to 
entertain the appeal : 

Held, that he should not be allowed to get the 
order reviewed on grounds which might have been 
taken by him earlier. Wek 

Per Bennet, J.—Section 220, Agra Tenancy Act, indi- 
catesthat a suit under s. 205, against a thekadarcan be 
brought as if that suit was included inthe Fourth 
Schedule, Group A, where there is provision for a 
suit for ejectment df a tenant on the ground specifi- 
ed in s. 84. But this does not indicate thatfor the 
purpose of such suits a thekadar is in the same 
category as an ordinary tenant or lessee, Bisanata 
SINGH v, COLLEOTOR or BENARES All. 399 
Tort— Damages — Measure of— Suit for damages 

regarding alleged permanent injury in leg— 

Don sict of medical evidence of parties—Court’s 

uty. 

Where in a suit by plaintiff for damages for injury 
sustained by him in a motor accident five years ago, 
there is a' conflict of medical evidence produced ‘by 
the parties as to whether any permanent injury 
in his leg is left or not, the Judge is not justified 
in acting upon hie own opinion as tothe condition of 
the plaintiff after seeing him walk in the Oourt, 
He must determine the measure of damages onthe 
basis of medical evidence. LinapHaR OHATURBHUT V, 
HARILAL JETHABHAI . Bom. 817 

Damages — Suit for damages for perjury, 
whether lies. 

Obiter.—-A suit for damages on the ground that 
defendant had committed perjury is incompetent. 
FAKIR Mauomeo v. Fakie Magomep Nanst Sind 643 
Defamation — Innuendo— Words must be 

susceptible of meaning sought to be put upon them. 

The words from which an innuendo is to be ex- 
tracted must be fairly susceptible of the meaning 
sought tobe put upon them by theinnuendo, H. K. 
Hates v. H., SMILES Rang. 853 

Defamation—Newspaper—Publisher, tf can 
escape liability on ground that libel was made by 
other person and thathe did not know what was 
published, 

Defamation arises out of the act of publishing 
matter defamatory of the plaintiff in the sense that it 
tends to bringhim into hutred, ridicule or contempt 
and, while it may have some bearing upon the 
question of damage, the state of mind or of credulity 
of the newspaper which publishes a defamatory state- 
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ment, whether itsown or someone else's is immater- 
jal. A newspaper is in no different position from an 
individual and it cannot give currency toa defama- 
tory statement and escape upon the ground itself 
that, it snowed that it did not believe that which it 
had published. That may have some bearing onthe 
question of damages but not upon the question of 
jiability. H. K. Hares v. H. SMILES kang. 853 
—~——— Defamation— Words must be taken in natural 
sense, 
It is unreasonable that, when there are a number 
of good interpretations, the only bad one should 
seized upon to give defamatory sense to the document 


the words must be taken in their natural 
sense, H.K. Hares v. H. SMILES Rang. 853 
Wrongful attachment—Subsequent loss of 


property—Right to have property, if lost. 

On wrongful attachment the party wronged has 
the right to have the property restored to him in 
status quo ante the attachment, and that right canin 
no way bə whittled down by the subsequent 
deterioration or loss of the properties attached. 
MOTIRAM v. NILKANTHRAO Nag. 463 
Trade-mark—Biris and cigarettes — Whether come 

within sume class for purposes of trade-mark, 

In spite of a difference between them cigarettes 
and biris should be held to be of the same class for 
purposes of trade-mark. Tas Inpsrtan Tobacco 
Company oF INDIA, LTD, v. MULLAJI JAMALUDDIN 
< Nag. 573 

Infringement of — Standard to be adopted in 

India, 

In seeing whether one label is a clourable imitation 

. of the other the standard to be adopted is that of the 
average purchaser, and the Oourts of India have also 
to bear in mind that in India most of the purchasers 
are illiterate. THe lyupzrian Topacoo Company oF 
INDIA, LTD. v. MULLASI JAMALUDDIN Nag. 573 
National mark—Rights conferred by trade 

mark. 

Ordinarily a trade mark gives rights only when 
used in connection with goods manufaccured or sold 
by the person who hastne right to use the mark. 
-A trade mark “in gross” wouldbe an anomaly. 
ATTORNEY-GENERAL oF ONTARIO v. ATIORNEY-GENERSL 
OF OaNADA PG 128 
—~——-Quia timet action ~ Nature of, 

In an action which is in substance a guia timet 
action, a strong case, inthe ubsence of evidence of 
actual confusion, must be made to justify the con- 
clusion that confusion wiil result, THE IMPERIAL 
Tosacco Company oF INDIA, LTD. v. MULLAJI JAMALUD- 
DIN Nag. 573 

Similarity of trade-marks —Wheher a 
matter for Cours to decide, 

In an action for infrmgement of trade-mark the 
question of similarity is a matter for tne Oourt to 
decide. THs JMPERIAL Topacco Company oF INDIA, 
Lyrp, v. MULLAJI JAMALUDDIN Nag. 573 
Transfer ot Property Act(IV of 1882), ss, 2, 36 

—Apportionment of rent— Piatntiff under com- 

promise entitled to rent accruing from July 20— 

Defendant recovering in advance before July 20 

—butt for rent accruing up to September 29— 

Held, plaintiff was entitiea to whole rent accrued 

on September 29—Limitation for suut— Limitation 

Act (X of 190d), Sch I, Arts. 109, oz, 120. 

Under a compromise ceituin prupersy was to be 
transterred to the plaintiff and ib was provided that 
the plaintiff should be entitled to all rents and 
profits accruing in respect of those properties as 

_ from the zUth duy of July 1928. A kist ot rent fell 
due on September 29, 1928, but the defendant had 
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already collected it in advance from the ténants 
before the compromise. In a suit by plaintiff to 
recover the rents: 

Held, that rent does not accrue from day to day 
and hence it did not accrue until the date of the 
kist of September 1928, As regards rent from July 
20 to September 29, 1928, as s. 36, Transfer of 
Property Act does not apply to the case. by virtue 
of s. 2 of that Act, the amount could not be appor- 
tioned, There could also be no question of any 
diminution of the amount claimed by the plaintiff; 

Held, also, that Art. 109, Limitation Act did not 
apply to the suit as that article refers to profits of 
movable property which belonged to the plaintiff 
and which has been wrongfully received by the 
defendants, but the suit was governed by Art. 62 
or Art. 120. Ram RANBIJAYA Prasap SINGA v. HARIHAR 
Prasan SINGH Pat, 502 


———~- 8, 3—Attestation -Mortgage deed attested 
by one witness only—Admission by other side that 
defendant admitted before Sub-Registrar execution 
of deed and receipt of consideration — Admission, 
whether sufficient to hold that Registrar attested 
document under s. 3. 

A mortgage deed was attested by one witnessonly. 
An attempt was made inthetrial Court to prove that 
as the executant had admitted his signature on the 
mortgage bond in presence of the Registrar, the 
Registrar should be deemed to be the second attesting 
witness within the meaning of s, 3 of the Transfer of 
Property Act. The plaintiffhad summonedthe Sub- 
Registrar to give evidence. At the hearing the Sub- 
Registrar was notin attendance and the Advocate who 
appeared for the plaintiff gave up the witness on the 
following admission having been made by the Advo- 
cate of the other side. “It may be held that’ defen- 
dant admitted before the Sub-Registrar the execu- 
tion of the mortgagedeed andthat he had received 
the consideration: ” 

Held, that this admission was not sufficient to show 
that-the Sub-Registrar attested the document within 
the meaningof s. 3. One of the conditions precedent 
toa valid attestation as laid down by that section 
is that the attesting witness should sign the instru- 
ment in the presence of the executant. There was no 
admission thatthe Sub-kKegistrar signed, the instru- 
ment inthe presence of the executant. There was 
therefore no proof that the document was duly attest- 
ed by the Sub-Registrar, GORDHANDAS VESHINDAS vV. 
RIJHIBAL Sind 860 
$. 3— Proper attestation — Hssentials of — 

Proof that executant actually saw witnesses sign 

—When can be dispensed with, 

For the proper attestation of a document within the 
meaning ofs. 3, Transfer of Property Act, itis neces- 
sary that the attesting witnesses should sign in the 
presence of the executant, but if their signature is 
made under circumstances that the executant, if he 
was minded to see the witnesses sign, could have 
doneso, then it is not necessary to establish 
affirmatively that he had in fact actually seen them 
signing the document, Murari Lau v, MUHAMMAD 
SaMIUDDIN AoMaD Kuan All, 988 
———~ S. 6, Sez Custom (Punjab) 506 


8. 6—Agreement to sell interest or not to 
claim estate wn consideration of annual sum— 
Agreement, if enforceable — Action for specific 
performance held barred. 

Where under an agreement, a reversioner sells his 
interest in the estate in consideration of payment of 
an annual sum or an undertaking by him in cons 
sideration of that payment not to make a claim to 
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the estate, it is an agreement dealing witha mere plicable to cases of succession onthe grounds of 
. Epes successionis and, therefore, unenforceable. equity and good conscience. SENDATTIKALAI PANDIA 
An agreement purporting to deal with immovable v SANGILI VEERAPPA Mad. 455 


property, is not enforceable when notin writing and 
registered in conformity with the provisions of the 
Transfer of Property Act, and the Registration Act. 
As a mere agreement and not as a transfer, no action 
for specific performance with regard to such an agree- 
ment is maintainable when it is hopelessly barred 
by limitation. Jorr LAL Suan v. Benı MADLO PRASAD 
SINGH Pat. 512 
s. 6 (e). Set Provincial Insolvency Act, 1920, 

ss. 2 (d), 28 683 


5. 8. See Transfer of Property Act, 1882, 
s. 10 142 





$8.10, 8— Compromise transferring estate 
for lifeand afterwards to heirs of body—Transfer 
except for necessity restrained—Restraint, if void 

-—Nature of estate transferred—Remainder, if left 

over. 

_ Under a compromise in a suit between Aand B 
it was provided first that B was to hold the prop- 
erty for his life and had no right to transfer it 
except for necessity and if his other property prov- 
ed insufficient, Secondly it was provided that ifB 
died without leaving any heirs ‘of his body or legal 
widow, then A would become the owner and the 
other heirsof B would have no right to succeed. 
‘The document was sought to be declared null and 
void against A: 

Held, that it isthe principle of English Law that 
where an estate is created for lifefora man and 
afterwards tothe heirs of his body, then that will 
give him an absolute estate, and there is nothing 
in the Transfer of Property Act, which recognizes 
that there can be any remainder left over after the 
creation of such an estate, and hence the estate 
which the compromise purported to set up was not an 
estate in which A could claim to have any interest 
to restrain alienation. Further the restraint was 
contrary to `s. 10, Transfer of Property Act, and 
‘hence void. Ras Dro Rarv. Braumpzo Rat All. 142 
$5.19,24—Interest devised to devolve on B 

on death of wife—B's death during wife's lifetime 

—Sale by B of interest during wife's lifetime— 

Sale, if affects reversionary rights. °° 7 o7 

By a teksimnama executed by a husband; it was 
provided: that the property shall devolve an his 
nephew -B or his legal heir, and later the deed pro- 
vided that “B aforesaid, or his legal heir, shall, as 
absolute owner, generation after generation, remain 
in possession ....of all the properties... . in 
the possession of my wife J, which he will get on her 
death.” During J's lifetime, B sold the widow's pro- 
perty and died during her lifetime. In a suit by 
the reversioner for possession of the property: 

Held, that the interest created in favour of B 
was only a contingent interest which came to an 
end on his death, and the sale effected by him dur- 
ing J's lifetime did not, therefore, affect the right 
of the reversioner after the death of the widow. 
RAMGHANDRA BHAGAT V. JAGDESHWARI PRASAD 

Pat, 605 
5. 36. See Transfer of Property Act, rae 
02 








g. 2 





s$. 36— Applicability of principle of section 
tocases of succession —Retationship between land- 
holders and occupancy tenants. 

Though the rule of apportionment of rent enacted 
by 5.36 ofthe Transfer of Property Act, is limited 
to transfers inter vivos and does not strictly speak- 
ing apply to cases of devolution of interest on suc- 
cession, the principle underlying the section isap- 





-§ 52— Sales in invitum, tf included. 

Section 52, Transfer of Property Act, embodies 
the principle of lis pendens which is wide enough 
to include sales in invitum. Empan ALI v. Haran 
SHEIKH Cal. 959 

s. 53—Transfer must be to defeat or 
delay creditors generally, 

The fact that the transfer was made io defeat the 
claims of other creditors is not suficient to bring 
the case within the purview of s, 53, Transfer of 
Property Act, which ie directed against a transfer 
made in order to defeat or delay creditors generally 
and not one, the effect of which is to give preference 
to one over other creditors. Ganea Sines ~v. Braco 
i Lah. 695 
s. 54—Evidence Act (I of 1872), s., 91—Sale 

of property less than rupees one hundred in value— 

Sale-deed not registered — Evidence to prove prior 

oral sale independent of the sale-deed and delivery 

of possession—Admissibility—Validity of sale. 

In the case of a gale of property of value Jess 
than one hundred rupees, the non-registration of the 
document which is produced in evidence of the sale 
is not fatal to the validity of the transfer ifa prior 
oral sale independent of the sule-deed, and delivery 
of possession in pursuance thereof, can be establish- 
ed. 
In such a case it will bea very artificial applica- 
tion of s. 91 of the Evidence Act to say that the con- 
tract between the parties is contained only in the un- 
registered sale-deed and that there could be no other 





proof of the sale. ÜbINNASAWMI HETTY v. 
MANICEAMMAL Mad. 681 
8.60. Ser Mortgage 416 





$.61—Consolidation, doctrine of —Absence 
of provision restraining redemption of earlier 
deed without paying money under latter deed—S. 61, 
if applies—Hight to redeem earlier deed. i 

A provision in s mortgage that in case the money 


-under the two deeds is not paid together then the 


mortgagees would- have a right to sue forthe amount 


~ due- under: the later deed and to recover it through 


Court implies the possibility of the two debts not 
being paid atthe same time. All covenants operat- 
ing as afetter on the equity of redemption must be 
strictly construed and unless the intention is clearly 
and unequivocally expressed, no restraint on the 
power of redemption can be recognised, Where there 
are no words restraining the mortgagors trom re- 
deeming the earlier mortgage without payment of 
the money under the later mortgage, the deed is 
governed by the general rule contained in s. 61, 
Transfer ot Property Act, and the mortgagee is 
entitled to redeem the mortgage in suit without pay- 
ment of the money due under the second mortgage. 
Jat NARAIN v. GOKUL SINGa Oudh 40 
8. 61—Effect of amendment, ott a 
The effect of the change in s. 61, Transfer of Pro- 
perty Act by the amending Act is to abolish. the 
consolidation of mortgages whether in respect of the 
same property or different properties. JAI NARAIN V. 
GOKUL SINGH Ouah 40 
5. 112— Forfeiture— Lessee denying land- 
lord's title, whether incurs forfeiture— Landlord, 
whether can ware forfeiture by conduct. 
lt is true that a lessee by denying the title of the 
lessor incurs forfeiture, but it is at the option of the 
landlord to take advantage of the forfeiture or not, 
and if he elects not to do so, the forfeiture is waived; 
the election may be express or implied. This princi- 
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ple is recognised in 5,112 of the Transfer of Property 
Act, VADDAPARTI Soorarya V. VODOORI Sooranna 

Mad. 1005 

U. P. Agriculturists’ Relief Act (XXVII of 1934), 

$. 2 (2) (a)— Agriculturist — Definition of— 

Payment of land revenue as owner, if necessary to 

be ‘agriculturist —Mutawalli paying land revenue 

is agriculturist, if he has beneficial interest under 
the wakt. 

To be an ‘agriculturist’ as defined in U. P, Agri- 
culturists’ Relief Act, it is not necessary that he 
should pay land revenue as an owner of the pro- 
perty. The wordsused in s. 2 (2) (a) are: ‘a person 
who pays land revenue’. The words are not ‘the 
owner of zamindari property who pays land revenue’, 
Consequently, where a mutawalli pays land revenue 
he comes within the definition of agriculturist, if 
he has any beneficial interest in the wakf property. 
Tf he takes no beneficial interest whatever under 
the wakf, then he is merely in a position of a 
trustee for other persons. On the other hand, if he 
has a beneficial interest under the wakf, then his 
payment of land revenue brings him under the de- 
finition of ‘agriculturist.’ MosammaD Mosa Kuan v. 
THAKUR GOPIJI MAHARAJ AH. 955 

8,2 (5). Sez U. P. Agricalturists’ Relief 

Act, 1934, s. 5 (1) (2) 470 
8.4—S. 4, scope of—Inflexible rate after 

date of decree, if necessary. 

Tt isopen tothe Court to fix any rate for future 
interest not exceeding the maximum limit, and 
the maximum limit is fixed by the rate notified 
which isinforce at the time when the decree or 
order is passed. Section 4, sub-s. (2) lays down 
future rates of interest for definite periods, and it 
is not necessary that there should be one inflexi- 
able rate after date of the decree. Man Moaan Das 
v, Izar Husain All. 191 

ss. 4,3,5—Future interest, meaning of— 

New decree passed under s.5—Future interest, how 

to be fixed. 

Future interest obviously means interest which 
is to run on the decretal amount from the date of 
the decree, If the decree is converted into a new 
decree for payment by instalments, the amount due 
as future interest may have to be necessarily 
altered. When a new decree is passed under s. 5, 
the Court must, in fixing the future interest, act in 
accordance with the provisions ofs. 4, The words 
used in 8. 4 “any order for grant of instal- 
ments” are very wide, and refer to any such order 
passed under the Act, whether that order be passed 
under s. 3or passed under s.5. Man Mosan Das v. 
TA4HAR HUSAIN All. 191 
s$. 4, 30—S. 4, if applies to decrees passed 

before the Act—Future interest allowed in such 

decrees, if liable to further modification according 

to rate notified by Government under s.4 (2). 

Per Full Bench (Zia-ul-Hasan, J., dissentiente)~ 
Section 4 ofthe Agriculturists’ Relief Act does not 
apply to decrees passed before the Act. Future interest 
allowed in such decrees, though subject to reduction 
under s. 30 according to the rates specified in 
Sch. III, is not liable to further modification accord- 
ing to the rate notified by Government unders. 4 (2) 
of the Act, 

Per Zia-ul-Hasan, J.—As future interest means no 
more than interest allowed after the date of the 
decree, it is s. 4, and no other provision of the Act, 
which governs such interest in all cases irrespective 
of whether the decree wae passed before the Act 
came into force or is passed after it came into force, 
- In other words decrees coming undercl, (2) ofs. 30 
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are no less governed by s. 4 than decrees falling 
under cl, (1) of the section. JHAMMAH Lan v. Surat 
SINGH Oudh 318FB 
———s. 5, Sez U. P. Agriculturists Relief Act, 

1931, s. 30 | 721 
——_——-ss. § (1) (2), 2 (B) Application for instal- 

ments refused by Small Cause Court—Proper 

remedy is appeal under s. 5(2) and not revision 
under s. 25, Provincial Small Cause Uourts Act 

(IX of 1887) —Court, if includes Small Cause Court. 

When the Small Oause Oourt declines to grant 
instalments under the provisions of s. 5(1), U. P. 
Agriculturists' Relief Act, the remedy ofthe applicant 
lies in an appeal under s, 5 (2) of the Act and not 
ia an application under s 25, Provincial Small 
Oause Courts Act. According to s, 2 (5), U. P. Agri- 
culturists’ Relief Act, the word ‘Court’ means a Oivil 
Oourt and, therefore, includes a Small Oause Court. 
The special provisions of the U. P. Agriculturists’ 
Relief Act. are not restricted by anything contained 
in the Provincial Small Cause Courts Act. In other 
words the provisions for an appeal which are con- 
tained ins. 5 (2) ofthe Agriculturists' Relief Act, 
are not curtailed or governed bys, 27 of the Pro- 
vincial Small Cause Courts Act, so as tomake an 
application under s. 25 ofthat Act, the proper remedy 
when the Judge ofa Small Cause Court has refused 
to grant instalments. Under the circumstances the 
High Court will not interfere under s. 25, Provincial 
Small Cause Courts Act. BALDRO Narain v, Dest Din 

Oudh 470 

mSS, 5 (2), 3O—Civil Judge making order, 

refusing application under s. 5 (2)— Appeal, to 

whom lies—Order refusing to act under s. 30, if 
appealable. 

Where an order refusing an application unders. 5, 
U. P. Agriculturists’ Relief Act is passed by the Court 
of a Civil Judge having special jurisdiction under 
the Act, the appeal therefrom lies to the District 
Judge, The Actdoes not contain any provision for 
an appeal from an order refusing to act under e. 30 
and accordingly a revision will lie. Brresawar Das 
BAPULI v. Uma Kant PANDAY All. 655 

88.5, 3—Compromise decree, if can be con- 
verted into decree for payment of instalments. 

Section 5, U. P, Agriculturists’ Relief Act, applies 
to a decree basad on compromise. It matters little 
whether the decree has been passed after contest 
or is ex parte, or whether it is passed on the merits 
or whether it hag been passed on the basis of an 
award or compromise. So long as it is a decree 
for money, it comes within the scops of s. 5. It 
can under s.5 be converted intoa decres for pay- 
ment by instalments in accordance with the pro- 
visions of s. 3. Man Moan Das v. Iziar HUSAIN 


All,191 
———-§, 30. 
Ses U. P. Agriculturists’ Relief Act, 1934, s. 4 
318 FB 


Sze U.P. Agriculturists’ Relief Act, 1934, s. 5 (2)] 
655 


5. 30—‘Dedtor’, in s. 30, meaning of—Loan’ 
originally granted to agriculturist — Successor of 
such person no agriculturist—~Such person, if 
debtor. 

The word ‘debtor’ in s. 30must be construed in a 
wide sense and might cover one who is not agricul- 
turist. The section stipulates that there shall be a 
loan and loan is defined in the Act. Therefore the 
section requires that the loan should have been 
originally granted to one who was an agriculturist 
but the debtor may be the successor of the person 
to whom the loan was granted and may not bean 
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agriculturist himself. Briresawar Das BAPULI v. 
Uma Kart PANDAY All, 655 
$8. 30, 5—Civil Procedure Code (Act V of 

1908), ss. 47, 96-—-Application under O. XXXIV, 

r. 5, Civil Procedure Code, for making preliminary 

decree absolute—Application by judgiment-debtor 

stating that he intends applying to Local Govern- 
ment under U. P. Agriculturists' Relief Act, and 
- praying for dismissal of application under 

0. XXXIV, r. 5—Application of judgment-debtor 

dismissed~-Appeal, if lies— Dismissal, whether 

proper. 

The holder of a preliminary decree applied under 
O. XXXIV, r.5 of the Code of Civil Procedure for 
the decree ‘being made absolute, but the judgment- 
debtor filed: an application stating that on account 
of bad harvests and agricultural difficulties, he 
could not collect the decretal amount, and stating 
that “he was about to present an application to 
the Local Government that his property and debts 
be managed according to the new Acts ” prayed that 
the decree-holder's application for the decree being 
made absolute be dismissed. This application was 
disallowed by the Court below and the decree was 
ordered to be made absolute The judgment-debtor 
filed an appeal against this order : 

Held, on construction ofthe memoranda of appeal 
that it was not one under ss. 47 and 96 of the Civil 
Procedure Code, but one under U. P. Agriculturists' 
Relief Act, and consequently it was not main- 
tainable ; 

Held, further that no doubt under cl. (1) of s. 5 of 

_ the Agriculturisis’ Relief Act,a preliminary decree 
for sale could be amended on the application of the 
judgment-debtor, but nosuch prayer was made by 
the applicant. All thet was prayed was that “ the 
*decree-holder’s application (for final decree) be 
dismissed " and it could not be said with reason 
that the Court below was wrong in rejecting such 

a prayer, Nisa. BINGH v, DURGA Narain SINGH 

Oudh 721 

U. P. Court of Wards Act (IV of 1912), 8.4. Sz: 

Elections 

man S. 38—Power of Court of Wards to sell 
property of ward—Nature of--Whether depends on 
ward's power to alienate. 

Section 38, U. P. Court of Wards Act, gives the 
Couit of Wards power to sell, if they so wish, the 
whole or any part of the property of a ward and it 
matters not whetherthat particular ward could or 
could not in the circumstances have executed a valid 
sale-deed or could have passed an absolute interest 
jn the property sold. Further, ifthe Court of Wards 
do sell underthe powers conferred by this section, 
the motives and reasons for the sale cannot be 

uestioned in any Civil Court. It is for the Court of 

ards to decide whether they will sell any proper- 
ty or not, and ifthey decide to do so,and sell the 
property, that transaction cannot be questioned in 

the Civil Court. Benr Prasap v. Parma NAND 
All.132 

s. 51—Release of property —Notification, if 

essential—-Sanction, if operates as automatic release. 

The notification referred to in s. 51, U. P. Court of 

Wards Act, is of the fact ofthe release of an estate 

from the superintendence of the Court of Wards 

and the section does not mean that the release can- 
not take effect till it has been notified in the 

Gazette. The release can take effect only when some 

actis done by the Collector as representative of the 
* Court of Wards and mere sanction of the Court of 

Wards dces not automatically bring about the re- 
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on the date which is fixed by the Collector and an- 
nounced previously and on which date he complies 
with the requirements of the rules laid down in the 
Manual. A date upon which the release is to take 
effect must be fixed and everything which has to 
be done to effect the release must be done before 
that date and it is only on that date that the estate 
can be said to be legally released and even if evi- 
dence established that everything necessary for the 
release had been done before that date, it would’ 
not affect the actual date upon which the release 
took effect. BENI Prasan v. Parma NAND  _Al.132 
U. P. Electoral Rules, 1926, Seh, H, rr. 2,11. Sus 

Elections 520 
U. P. Encumbered Estates Act (XXV of 1934), 

$. 6. Sez U. P. Encumbered Estates Act, wag 8. x 

6 
ss. 7, 6, 45 (2), 47—Restrictions pre- 
scribed by ss.45 to 47—Nature of—Order passed 
not as Special Judge but in ordinary jurisdiction 

-Second appeal, if barred—Collector passing 

order under s. 6—Held, attachment was in force 

at time of order—S. 7 (1, effect of, on attachment. 

In execution of a decree for money held by the re~ 
spondent against the appellant, the former applied for 
attachment of a certain sum of money that was in the 
custody of the Court of Wards to the credit ofjthe judg- 
ment-debtor. The order for attachment was passed and 
the money was sent by the Court of Wards to the 
Court of the Munsif. Next day the judgment-debtor 
made an application to the Collector under the 
Encumbered Estates Act of 1934, and two daye 
after he put in an application inthe Courtof the 
Munsif saying thathe had made an application 
under the Encumbered Estates Act and asking the 
Court not to pay the money received from the Court of 
Wards tothe decree-holder. This application was 
presumably made with a view to ask the Court to 
give effect to the provisions ofe. 7 ofthe Encum- 
bered Estates Act, but the Court was of opinion that 
that section did not apply and rejected the judg- 
ment-debtor's prayer. On the same day as this order, 
the Collector passed an order under s. 6 of the En- 
cumbered Estates Act, on the judgment-debtor's 
application and forwarded that application to the 
Munsif under the same section : 

Held, that though the Munsif who rejected the 
application was a Special Judge for the purposes of 
the Encumbered Estates Act, the order was not 
passed by him as a Special Judge but in his ordi- 
pary jurisdiction as a Munsif under s. 47, Civil 
Procedure Code. Consequently a second appeal 
was not barred. ‘The restrictions prescribed b 
ss. 45to 47 of the Encumbered Estates Act, apply 
only to orders, decrees, decisions and proceedings 
of Special Judges under the Act and not to those of 
ordinary Courts; 

Held, also, that when the Collector passed an order 
under s. 6, the attachment of the money in respect of 
the debt due to the decree-holder from the defendant 
Jandlord was in force. Therefore, under s.7 (1) of 
the Act that attachment became nul) and void and 
consequently the money could not be made over to 
the decree-holder. Guutam Harper Kuan v. Harsut 
Kesu Ouah 467 

ss. 18, 35-Court of Collector, if 
subordinate to Chief Court — Stay of proceedings 
contemplated byss.18 and 35—-Whether can be 
made by Chief Court in exercise of inherent 
powers—Application under ss. 18, 35--Whether 
application for execution—Remedy of aggrieved 

party—Civil Procedure Code (Act V of 1908), 

g, 151, O, XLI, r, 5—Applicability. 
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The Court of the Collector or of the Sub-Divisional 
Officer is not subordinate to the Chief Oourt and 
the jurisdiction exercised by these Courts under 
ss. 18 and 35 of the U.P. Encumbered Estates Act 
is quite independent of the Civil Courts. Therefore, 
there can be no question of the exercise of any in- 
herent powers of the Chief Court in staying pro- 
ceedings contemplated by ss.18 and 35. Further, 
the application under ss. 18 and 35 cannot be re- 
garded as an application for execution of the decree 
of the Special Judge, and O. XLI, r. 5 ofthe Code 
of Civil Procedure also can, therefore, have no ap- 
plication. The proper remedy of the party aggriev- 
ed is tomove the Collector to stay proceedings for 
delivery of possession until the decision of the appeal 
filedin the Chief Court. Benı MaADHO v, KANIZ 
Zoura BEGAM Oudh 180 
ss. 45 (2), 47. See U., P. Encumbered 

Estates Act, 1934, s. 7 467 
U. P. Land Revenue Act (ill of 1901), s. 118—Co- 

sharers — Partition —Defendants in possession of 
house having acquired possession from person having 
rights of a riaya in it—S.118, if applies—- Right of 
defendants to possession — Fact that rent was not 
mead —Whether deprives defendants of their 
right. 

Where ina suit for possession of a plot in a village 
with constructions and a tree, it appeared that at 
the time ofthe partition the house was in possession 
of the defendants who were co-sharersin the mahal, 
though they had acquired possession from a person 
who was not the owner of the house but at best possess- 
ed only the rights of a riaya in it: 

Held, that 8.118, U. P. Land Revenue Act applied 
and it was immaterial how the defendante acquired 
the possession whether by conatructing the building 
themselves or by acquiring jit from the riaya who had 
been in previous occupation of it. In the absencé 
ofanything to the contrary in the record of the 
partitioncase the defendants would under s. 118 be 
entitled to retain it with the building thereon. The 
plaintiffs had therefore no right to dispossess them. 
The fact that the rent was not assessed should not 
deprive the defendants of their right to obtain 
possession ofthe house. DURGA v. KHAGGA 

Oudh 465 
————-$8. 160, 161, 141, scope of—- Execution of 
decrees passed under s, 108, el. 18, Oudh Rent Act 

(XXII of 1886)—Attachment of defaulter's shares 
Win execution, free of all encumbrances—S. 141, 

applicability — Assignee of revenue enforcing 

payment of arrears under Chap. VIIT, tf can 

claim arrears as first charge on mahal under s. 141. 
PRAWhere the right of attachment and sale of the 
shares of the defaulting proprietor in respect of 
which the plaintiff seeks a declaration is a right 
of attachment and sale in executionof his decrees 
passed under s. 108, cl. 18, of the Oudh Rent Act, 
and nota right of sale under s. 160 of the U. P. 
Land Revenue Act, the plaintiff cannot derive any 
benefit from s. 161, and cannot claim the right to 
attach and sell the shares in dispute free of all 
encumbrances under that section. 

Taking the scheme of all the provisions contained 
in Chap. VIII of the U.P. Land Revenue Act into 
consideration, the proper interpretation to be placed 
on s. 141, is that it was intended to lay down 
the paramount right of the Government in respect 
of the land revenue, which forms the basis of the 
provisions contained in this chapter relating to 
the various processes which the Government 
ean resort to for enforcing payment of the revenue. 
Ordinarily an assignee isentitled to the same rights 
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and is subject to the same liabilities as the assignor 
But the assignee of revenue has not been given the 
right to enforce payment of revenue under 
Chap. VIII. Section 184 allows a lambardar who 
has paid an arrear of revenue due on account of 
the share of any co-sharer to apply to the Collector 
to recover such arrears on his behalf“ as if it were 
an arrear of revenue payable to Government," 
This section can havo no application to an assignee 
of Government revenue, It relates only to arrears 
due from co-sharers which have been paid by a 
lambardar, Thus, there being no provisions for an 
assignee of revenue enforcing payment. of the 
arrears under Chap. VIII, such an assignee; cannot 
claim the arrears of revenue due tohim as a first 
charge on the mahal under s. 141 of the Lond 
Revenue Act, BIKANDAR ARA AMINA BEGAM v, JAGAN- 
NATH PRASAD Oudh 981 
s. 233 cl. (n). Ser Canning College and 
British Indian Association Contribution Act, 1996, 





s 3 361 
U.P. Municipalities Act (I of 1916), ss. 185, 
178 -— Making of doorways in house opening on 
common courtyard — Conviction under s. 185— 

Legality. ; 

Whether the opening of a doorway upona com- 
mon courtyard isor is not a material alteration 
within the meaning of s. 178, U.P. Municipalities Act, - 
is a question offact. But there is no reason for 
thinking that the opening of these doors is a matter 
with which the Municipal Board is really concern- 
ed. It is not part of the duty of a Municipality to 
decide private disputes between citizens, Gon- 
sequently where a person is convicted under s. 185 
of the U. P. Municipalities Act, for making two door 
ways in his house opening upon a common court- 
yard, the conviction cannot be sustained. Jorr 
PRASADU. EMPEROR All. 951 
ss. 186, 318—Power and jurisdiction of -.. 

Municipal Board under s. 186—Nature of—Claim 

for injunction against Municipality restraining it 

from demolishing | construction as required by 
notice under s. 186-—-Civil Court, if has jurisdiction 
to entertain. 

Under s. 186, U. P Municipalities Act, a Munici- 
pal Board hes jurisdiction and power to issue notice 
where it considers that there has been such a 
contravention irrespective of the question whether 
the Board’s opinion is right or wrong. It has been 
provided by the Legislature that the order or 
direction is not to be questioned in any other 
manner or by any other authority than the appellate 
authority provided ins. 318, and that the order of 
the appellate authority, whatever it may be, is to 
be final, Thig implies that any objection to 
the validity of the notice under s. 186 must be 
raised by way of appeal to the appellate authority 
and if this remedy is not availed of, then this 
cannot be questioned in any other manner or by 
any other authority and the order of the Board or 
of the Appellate Court will be final. Consequently, a 
Civil Court has no jurisdiction to entertain thig 
claim,so faras it relates to an injunction against 
the Municipal Board restraining it from proceeding 
with the demolition of the construction as required 
by thenotice under s. 186 of the Act. Munrorpay, 
Boarn, MorapanaD v. SHIAM Lan All, 689 
U. P. Sugarcane Rules of 1934, rr. 9 (1) 

proviso 10, 12 (2) (a)—Licensing purchasing agent, 
tf can be convicted for offence punishable under 
r. 12 (2) (a)—He is a different person from occupier 
or manager of sugar factory. 

Under the U.P. Sugarcane Rules, 1934, a licensed 
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purchasing agent should be convicted for the breach 
of a rule which he was himself bound to observe, for 
example r 10. Tle cannot -be convicted for the 
breach of arule, the observance of which was not 
imposed upon him by law. A licensed purchasing 
agent is a different person from an occupier or 
manager of a sugar factory. EMPEROR v., Ram Loouan 
SINGH Oudh 259 
Usurious Loans Act (X of 1918), s. 3 as 
amended In1928-—-Enhanced powers given to 
Courts—Whether can be applied to suits instituted 
prior to date of amendment. : 
The enhanced powers given by the amendment 
of the Usurious Loans Act, of re-opening accounts 
up totwelve years back, can be applied to suits 
governed by the Act although instituted prior to 
the date of the amendment. Bastrao v. Kesar Bat 
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ss, 4,3. Sze Punjab Relief of Indebtedness 

Act, 1934, s 6 682 
Vendor and purchaser—Memorandum recording 

fact of sale and containing promise to emecute 
gale-deed whenever required~-Whether agreement to 
sellor document evidencing sale—Necessity of re- 
gistration—Document unregistered—Promise to exe- 
cute sale-deed, whether can be enforced. — 

Where an unregistered document contained re- 
citals to the effect that certain properties were sold 
on the date ofthedocument end a hundi was given 
in consideration of the price, de sa 
words suggesting a conveyance and an agreemen 
that a femal sale-deed will be executed by the 
vendor whenever the vendee so required: 

Held, that the document was nob a mere agrec- 
ment to sell buta recordol an actual sale with 
a promise that a regular sale-deed should be exe- 
guted in due course, and as the document was not 
registered the transaction had no legal effect, 
< Held, further that the promise to execute a sale- 
.déed could not be separated from the other portion of 
the deed and specifically enforced RAMASAWMI 
OHETTIAR v Mutnian OC. ETTIAR Mad, 528 
——— Purchaser retaining consideration— Con- 

sideration, when can be refunded—Tests, stated— 

Retention of consideration for satisfaction of 

decrees and save property from sale in execution 

—Vendee not having to pay—Moneys, if should be 

refunded. : i f 

In a case where a vendee retains the consideration 
or part of it, to determine whether the vendor is or 
is not entitled to recover the money from the vendee, 
the correct test is to find out whether the covenant 
entered into by the vendee was a pure contract of 
indemnity. If it is a contract of indemnity, pure 
the vendor will nut be entitled to claim 
any money asthe balance of the purchase money 
still remaining with the vendee and as being payable 
to him, But if it is nota contract of pure indem- 
nity, he may have to pay the purchase money in ac- 
cordance with the directions ofthe vendor, and the 
vendor would be entitled to receive the same if 
either the directions arenot complied with or the pur- 
ose for which the said money was retained in the 
Tandes of the vendee became incapable of fulfilment. 

Where in theabove case it was throughout con- 
templated that the moneys were the moneys of the 
vendor and there wasa clear direction to apply the 
said money in discharge of the two decrees only in 
the event of those litigations ending successfully in 
favour of the decree-holdeis, the object being to pre- 
went the property from being sold in execution of 
those decrees and the payment of interest for the 
retention of the money was expressly waived; 
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Held, that the transaction was not a contract of 
indemnity pure and simple and that the vendor and 
his representatives were entitled to demand the | 
money, the vendee not having had to pay the money to 
discharge the said decrees. BETAURAMA AIYAR V. 
RAMACHANDRA ATYAR Mad 588 
WajJib-ul-arz—Custom—Entry in wajib-ul-arz— 

Evidentiary value --‘It is agreed’ in entry— 

Effect of. 

An entry ina wajib-ul-arz is a prima facie record 
of a custom rather than a contract and the 
fact that such a word as igrarname is used at the 
beginning or endof itis not enoughto make the 
entry one of contract and not of custom, KALIOHARAN 
CHOWDHARI v, Bent Manno Prasap BINGA All.187 

Custom not recorded in previous wajib-ul-arz 

—Inference that custom did not exist then— 

Whether arises. 

The fact that a custom is not recorded in the 
previous wajib-ul-arz is not evidence that such a 
custom did not exist atthat time. Nor can it be 
inferred that because a custom is recorded in a par- 
ticular wajib-ul-arz it came into existence some- 
time between this wajib-wl-arz and the previous 
one. KALICHARAN Onowbuary v. Bent Manso PRASAD 
BINGH All.187 

Entry in margin but no suggestion of 
forgery—Document produced from proper custody 

—Value of entry. 

Where an entry in a wajib-ul-arz was msde later 
in the margin but there is no suggestion that it 
was a forgery and the document has been produced 
from proper custody, the entry will be held to be 
genuine and part of the wajib-ul-arz. KALIC3JARAN 
OnowpxHartv. Bent MADHO Prasan Sinau All.187 
Water rights-- Tank in zemindari supplied by 

stream with natural tributaries—Interference with 

course of tributaries by riparian owner—Mandatory 
injunction, tf can be granted against them 

A tank in the plaintiff's zemindari received water 
through a stream called Pedda Gedda. This stream 
took itsrise in a Jeroytz village of the zamin and 
passed through Mukhasa village ofthe defendants 
During its course the .stream received supplies from 
four natural streams which took their rise entirely 
within defendants’ village. The course of three of 
these was intercepted by the defendants by putting 
up a bund. It was found that both the tank and 
the stream Pedda Gedda belonged both to the plaint- 
iff and the defendants: 

Held, that the interference with such flood of water 
constituted an actionable wrong, the rights of the 
defendants being subject tothe right of the plaint 
iff to have the water of the stream Pedda Gedda and 
its tributaries flow in the customary manner down 
tohim and that the plaintiff was entitled to manda- 
tory injunction tu compel the defendant to remove 


the obstruction. VUPPALAPATI SURYANARAYANESWARA 
Joar JAGANNADHARAJU ~v. RAJA OF VIZIANAGARAM 
Mad. 337 F B 


Will—-Construction — Condition precedent and 
condition subsequent—-In case of ambiguity, Court 
will lean towards condition subsequent —Clause in 
will that testator’s son will not get property unless 
he made over property in his possession—Condition, 
whether condition precedent or condition subsequent. 
In the case of use of ambiguous words, which do 

not clearly indicate wuether a condition precedent or 

a cundition subsequent is intended, the Court will 

lean towards the latter. 

One of the clauses of a will was “my first son, H 
will not get any share in the properties left by me, 
unless he makes over to satisfaction my properties 
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jn his possession, to the executor or executors. In 
that contingency, my other four sons will equally get 
his said 3 annas 4 gandas share. But if my said gon 
does good to and looks after, to the satisfaction of the 
executors, my second wife-and the sons born of her 
womb, he will get that share” : 

Held, that the condition imposed by the will was 
a condition precedent to the vesting of the legacy; 
the condition had to be fulfilled before the bequest 
could take effect and the legatee could take a vested 
interest. The condition imposed by the will could 
not on the plain words used by the testator be con- 
sidered to bea condition subsequent, in which the 
estate was inthe devisee, but he was liable to be 
divested of it, by reason of non-fulfilment of the con- 
dition, Daya Moyse Dassaya v. JATINDRA OnANDRA 
Das Cal. 410 

Construction —Harlier clause bequeathing all 
properties to son—HRestrictions in later clause— 

Held, later clause should be so read as not tobe 

inconsistent with earlier clause. 

“In cl. 3 ofa will there was a bequest of all the 
properties of the testator in favour of his son, while 
cls .5 contained restrictions on the bequest : 
_ Held, that cl. 5 should be readso as not to be in- 
consistent withthe earlier provisions of the will in 
favour of his son. An endeavour should be made in 
construing the will to reconcile the inconsistent 
clauses, ANUKUL OHANDRA  HALDAR?U, GURUPADA 
HALDAR Cal, 366 
Construction—Held, on construction that 
clause in question was not a mere recital and words 
therein were intended to operate as gift--Hindu 

Law—Debdts— Obligation on person taking estate to 

pay debts. 

Under the terms of a will executed by a Hindu, 
his entire immovable property was devised to his 
widow A and to his son's widow B. A subsequently 
adopted the appellant, B executed a deed of sale in 
favour oftheelder widow A in respect of the immov- 
able property which she had received under the 
will of her father-in-law for the consideration, of 
Rs. 2,000. This consideration was inadequate and it 
was found that A had no necessity to purchase it and B 
no necessity to see it. A made a willin 1921, revoking 
a former will of 1916; and para. 7 of thie later will 
stated: “As regards the estate which my husband 
has given to my daughter-in-law B and which he 
has directed in his will to be given to her, I have 
given the same to her. she should maintain herself 
by making proper expenses from the entire estate 
got by her andif she desires shemay, for the pur- 
pose of perpetuating the name of my son the late 
R, adopt a boy according to her own will and 
choice and she is fully competent to give her whole 
estate to him (i. e) the boy adopted by her.” B 
brought a suit against the appellant claiming 
a half share of the said properties and the legacy 
of Rs. 2,500, due to her under her father-in-law's 
will. She alleged that the sale-deed executed by her 
in favour of A was a nominal transaction intended 
to facilitate the management of the whole estate by 
A. She contended that, in any case, she got back 
the immovable property under A will. She also 
stated that A had collected the outstandings of her 
father-in-law and she would, therefore, be entitled 
to get Rs. 2,500 from the appellant : 

Held, that it could not be said that cl. 7 was 
nothing but a recital framed in most misleading 
terms. The language of the second sentence, “ she 
should maintain herself by. making proper expenses 
from the entire estate got by her," inaccurate as 
it was, was amply sufficient to negative the 
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theory of a mere recital, The words “the entire 
estate ©" must have their due meaning, and it could 
not be imagined that A thought that B could main- 
tain herself out of the property of another, nor that 
if she adopted a boy she could give tohim * her 
whole estate “ unless A had given back to her that 
which she had transferred by the deed of sale. The 
clause being not a mere recital, the conclusion was 
that the testatrix intended to revest the properties 
in B, and the words in cl. 7 were intended to ope- 
rate as words of gift ; 

Held, also that as regards Rs. 2,500, on the death of 
A there was anobligation on any person taking her 
estate to pay her debts, at any rate to the extent of 
the estate taken, based onthe equitatl+ principle that 
he who takes the benefit must aiso take‘ the burden, 
Hari Sapasuiv Kuare v. SITABAI PCO 423 
z Construction—Muhammadan executing will 

in favour of wife—Apart from Muhammadan Law 

only life estate conferred on her—Held heirs could 

not claim. : 

A Muhammadan executed awill in favour of his 
Abe The relevant portion of the will was as fol- 
ows : x 

“You shall, as owner, enjoy during your life-time all 
the movable and immovable properties described in 
the schedule and boundaries given below lying in 
village Mominpur, ete’, “No onéshall be entitled 
to make any claims during your life-time to the mov- 
able and immovable properties to which you are ap- 
pointed executrix by this will or to get a share in them 
or to claim any profit or income arising out of them. 
No one except yourself shall be entitled to realise those 
moneys or to take them”, “I have at present three sons 
alive, They shall not getany share or income of 
the aforesaid movable and immovable properties 
during your life-time. They shall get immovable 
properties, due shares in them, after your death ac- 





cording tothe Muhammadan Law. During your life-. 
time they shall not be entitled to claim any property: 
or any share in it nor shall they be entitled to realise“ 


andto appropriate any income relating to the pro- 
perties. They shall live as members of the family 
and gettheir regular food and clothing. If they do 
not live in the family or do notlivein the same mess 
and remove elsewhere, they shall nut get their food and 
clothing from the estate and would not be entitled 
to claim it. Whatever kind of income the aforesaid 
movable and immovable properties may yield shall 
remain in your custody. You shall be entitled to 
spend the whole amount of the said income according 
tv your will and discretion and you shall discharge 
the family expenses with it ; no one shall be entitled 
to demand any account of if from you and you shall 
not be bound to render any account to any one 
and, you shalt not be liable for that money to any 
one”; 

Held, that on the terms of the will, and apart from 
any rule of Muhammadan Law, only a life estate was 
conferred upon the wife. 

Held, also that her heir could not claim anything 
in such property for if she gota life estate which was 
valid according to the Muhammadan Law, then the 
heirs could not get anything as her heirs because she 
had not a heritable estate. If the life estate which 
was conferred on her by theterme ofthe will 
was an estate not recognised by the Muhammadan 
Law thenin that case the gift in her favour was an 
invalid giftand the claim of the hei:s could not 
succeed, ABDUL KuALEGUE MONDAL v. Berrin BRAARI 
Boss Cal. 310 
Contested will—Omission togive independent 





evidence as to signature—Failure to call attesting 
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? X a 
witnesses—Hffect-—Best-evidence procurable should 
be furnished to prove signature of testator. 
-, In the case of a contested will, the omission to 
prove the signature on the will by the independent 
evidence of an expert coupled with failure to call 
all the attesting witnesses is a serious defect. A 
will is one of the most solemn documents known 
to the law. By it a dead man entrusts to the living 
the carrying out of his wishes, and as it is impossible 
_ that he can be called either to deny his signatures 
or to explain the circumstances in which it was 
attached, it is essential that trustworthy and effective 
evidence should be given to establish compliance 
with the necessary forms of law. Proof of the 
testator'’s sighature isall that is needed; but, in case 
of doubt or dispute, justice requires that the best 
evidence procurable of that signature should be 
furnished, and an attempt to support the signature 
by anything that falls short of this standard is a 
matter:<which, though it may not be fatal, is a serious 
defect Jaswant KAUR v, TIPAROHAND Lah. 285 


———- Gift of life estate and of remainder— Life . 


`~ estate failing during testator’s life time—Clause 
relating to remainder, if affected. 

In a case where there is a gift of a life estate and 
of a remainder, the mere failure of the life estate 
by reason ofthe death of the legates during the 
testaidr’s life-time; cannot affect the operation of the 
clause relating tothe remainder. SARIPELLA LAKSHMI 
NARASAMMA v. SARIPELLA AMMANNA SIDHANTI 

e, Mad. 247 

—--—— Revocation of—No :particular formality is 

required—Inference cin be drawn from testator's 
conduct. : 

Itis true that no particular formality is necessary 
under the law inthe mofussil for showing an inten- 
tion to revoke a will, but when an inference in favour 
“of revocation is asked to be drawn from the conduct 


2 ofthe testator, the conduct must be such as to show 


„that his mind was directed to the question whether 
+ ‘the will was to remain in force or not and his con- 
duct proceeded on the footing that the will was no 
longer to be in force, SARIPELLA LAKSHMI NARASAMMA 
2, SARIPELLA AMMANNA SIDBANTI Mad. 247 
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WORDS AND PHRASES:— 

Irrigated by using without due authority,. 
meaning of. Sze Madras Irrigation Oess Act, 
1865, 8 1, : 864 FB 

Judgment, meaning of. Sze Letters Patent (All), 
1866,.cl. 10 ane 178 

Living in adultery, meaning of. Sz: Criminal 
Procedure Code, 1898, s. 488 (4) . 825 

Not payable to orderor bearer, meaning of, 
Sez Stamp Act, 1899, s 2 (5) (b) 349 

Right to bring on action and right of action 
distinguished 

A right to bring an action and a right of action 

are not the same thing. Anybody can bring an 
action though he has no right at all. A right of 
action means that the person has a right or claim 
before the action which is determined by the action 
to be a valid right or claim. Sxanmuca NADAR v. 
Kanpasawmt NADAR Mad. 462 


Workmen's Compensation Act (IH of 1923) 
—~—Interpretation of Act—Must be construed with 
sympathetic leniency but strictly. 4 
“The Workmen's Compensation Act, is a quasi- 

penal statute and it must not be interpreted with 

sympathetic leniency but must be construed strictly. 

It can always be altered by the Legislature, but 

until the Legislature protects persons who may be 

and are protected in some other countries, the duty 
of the Courts is to interpret the Act as the Oourts 

BOMBAY BURMAH TRADING Corporation, Lrp, 

v. Ma E Non Rang. 166 


Sch. ||, cl. 22—Person employed as elephant 
rider—Employment as messenger, when he died— 
Whether a workman at time of death, 

To see whether a person is a workman within the 
meaning of the Workmen's Compensation Act; his 
ozcupstion at the time when he met his death is to 
be considered. 

A.person employed as an elephant rider -is a 
workman within the meaning of the Act, but he 
ceases to be a workman when he is.employed as a 





‘mere messenger and when he dies during his em- 


ployment as a messenger, his dependants are not ` 
entitled to any compensation. BomsBay BURMAH 
TRADING CORPORATION, Ltp.v. Ma E Nus Rang. 166 
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THE CORONER. 


Coroners were always important officers, 
and since the advent of motor ears and the 
increase of people found “suddenly dead,” 
they have cou.e into the sunlight of public 
observation from which they had suffered 
a temporary eclipse of several centuries. 
Fortunately there is a first-rate textbook, 
Jervis on Coroners, which is well up to-date, 
and gains much by the fact inab the 
m<dern editor was himself a coroner, and 
wrote his comments with the twofold 
equipment of legal and practical knowledge. 
Coroners have a long history. They were set 
up to watch the interests of the Crown and 
an early student of the Coroners’ Rolls at 
the Record Office observed that these 
officers seemed less interested in ascertain- 
ing the cause of deaths than in securing 
that the riguts of the Crown in the case 
of murders or of suicides should be 
Tespected. They had criminal jurisdiction 
before the Great Charter, which abolished 
it; and the apocryphal Act of 1276 which 
found its way into Pickering’s edition of 
the Statutes in 1762, but has since been 
denounced as an interpolation, gives a fair 
account of what ‘hey were supposed to do in 
medizval times. At first it was said that 
only knights might be coroners; but this 
qualification did not persist for long. 
Later they were merely required to have 
the property qualification for knighthood. 
They were chosen by popular election up 
to the time of the Municipal Corporations 
Act of 1832, and the County Council Act 
of 1888, since which time they have, 
except in afew cases, been chosen by 
county and borough councils. Tne Lord 
Chief Justice is the greatest of all coroners 
and we believe that every judge, virtute 
officii, is a coroner for the whole of ngland., 
We do not know, however, of any case in 
which a judge has sat as coroner. Pe- 
haps in 1937 or 1:38, if tne local coruner 
is occupied clsewhere, a judge might 
c nsent to sit. No objection to his doing- 
so could possibly be taken. 
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We omit to-day all details as to the 
coroner's jurisdiction in cases of treasure 
trove or cases where he acts for a sheriff 
and review the principal judgments on his 
main sphere of activity, the inquiring 
into cases of death. The decision of the 
Court for Crown Cases Reserved in Reg. v. 
Stephenson and another (52 L. T. Rep. 267; 
(1884) 13 Q. B. Div. 331) shows that it is 
the duty of the coroner to hold an in- 
quest whenever he hes reasonable cause 
to believe thata death may not be due 
to natural causes. This was the case of 
the deathof a baby boy three or four 
weeks old. He had been well from his 
birth to within two days of his death, but 
then fell il), was subject to fits, and died 
in two days. The death was on the 12:h 
January, and the coroner,on information 
frcm the police, appointed the 15th for the 
holding of an inquest. The night before 
the inquest the child’s mother and grand- 
mother took the body from ils resting 
place by night and burned it. A common 
law indictment for burning the body, and 
thereby obstructing the coroner, followed. 
The defendants met it by various 
technical pleas, but the main defence was 
that the indictment did not show that the 
Casewas one in which the coroner was bound 
to hold aninquest. Mr. Justice Hawkins 
wes against the defendants on that point, | 
and held that if the information given tu 
the coroner was such as, assuming its 
truth, made it his duty to hold an inquest, 
he was fully justided (we should say 
bound) to hold one. ‘the jury convicied, 
and onthe case reserved, the higher court 
readily endorsed the circuit judge's ruling. 
This was before the Coroners Act of 1887; 
but we must say that underthe old law it 
would have been absurd to hold that the 
coroner, before summoning a jury, is b und 
to make his own investigations in order to 
be satisfied whether there is a case for an 
inquest ornot. The appellants were driven 
into theimpossible position of contending , 
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that there was no jurisdiction to hold an 
inquest unless there was, prima facie, evi- 
dence of violence. For this. there is no 
authority. Oddly enough, in the very 
same yeara jury at Cardiff declined to 
convict on a similar charge of burning so 
as to. prevent an inquest. The law rep ts 
only contain the charge of Mr. Justice 
Stephen to the grand jury (R. v. Price, 12 
Q. B. D. 247); but the law as to coroners’ 
rights is laid downin the same terms as 
in R.v. Stephehson. If tke grand jury 
thought that the prisoner's conduct (in 
not registering his child's death) was such 
as to give the coroner fair grounds for 
holding an inquest, he was entitled to hold 
one, and the charge for obstructing him 
by burning the body was in law well found- 
ed. Beside this we must set the recent 
decision of the Court of Criminal Appeal 
R. v. Purey, 1933, 149 L. T. Rep. 482). 
In thatcase the prisoner had not burned 
the body of a recently deceased child, but 
had taken it away from the house in which 
it died and hidden it in a diteh. The Court 
of Criminal Appeal thought that a chairman 
of Quarter Sessions had charged a jury too 
strictly on a prosecution for obstructing 
the coroner by hiding the body, and laid 
it down that the foundation of such charges 
must be that thecase is one in which it is 
the coroner's duty to holdan inquest. The 
decision does not give clear or decisive 
law, but illustrates the width of the dis- 
cretion which, in such cases, is left in the 
„coroner's ‘hands. ; 
- The Coroners Amendment Act of 1926 
enlarged that discretion. It authorised 
coroners: to order a post-mortem examination 
without inquest. But this power is carefully 
confined tocases where there is no reason- 
able cause to suspect that the deceased has 
died aviolent or unnatural death. In the 
case of deaths in prison an inquest is im- 
perative. The question whether there is 
no such reasonable causé must, or at all 
events may, involve investigations by the 
coroner's officer. In these cases the coro- 
ner has a difficult and delicate task. He 
must steer his way between a course 
which may be repugnant to the relatives 
of the deceased and the strictest course 
which he may think that his duty pres- 
eribes for him. In certain cases, one of 
which occurs to us at the moment of 
writing, there is a statutory obligation to 
hold aninquest. That case ig the case of 
‘death by accident in a factory. The twenty- 
first section of the Factory and Workshop 
Act, 1901, which makes provisions for 


may well assume 


issic 
such events, séems to involve, though it 
does not expressly declare, that there 
must always be an inquest. The 


Coroners Amendment Act of 1926 express- 
ly leaves untouched all special statutory 
provisions for inquests, and sect. 13 names 
many cases where they must be held. The 
necessity for prompt holding of inquests 
was emphasised by a remarkable judgment 
of Lord Selborne in 1884 (Re Hall, 9 Q. 
B.:Div. 689). He was called upon py dis- 
satisfied persons to exercise his power under 
a section of the County Coroners Act of 
18.0 (now-repealed) and remove a coroner 
for misbehaviour. The alleged misbeha- 
viour was dilatoriness in holding inquest. 
In one case the coroner had delayed five 
days when he might have inquired 
in twenty-four hours. He sougut to 
excuse his failure by various pleas—‘the 
size of his district, the desirability of sure 
identification, due registration in the pro- 
per name, and so forth. The Lord Ghane 
cellor dismissed all those pleas and said 
some words (90. B. Div. at p. 600) which 
though they were uttered before 1:87, are 
of value to-day: 

“No doubt the main object of all such inguiries 
is to ascertain whether the death has been caused 
by any violence or criminal act. But when nothing 
is known as to the actual cause of a sudden death 
reported to the coroner.. .the purpose for which 
the office of coroner exists might often be frustrated 
if it were held that he ought not to take an 
inquest unless, or until he is in possession of some 
evidence or.information sufficient toraise a positive 


‘presumption (or at least a reasonable suspicion) 


of death from violence or other unnatural cause.” 

And then.the learned Lord Chancellor 
goes on to lay down a rule as to “no 
inquest” cuses which is practically identical 
with what Parliament enacted in 
sect. 21 ofthe Act of 1926. Indeed, we 
that the draftsman of 
that measure had before him the careful 
judgment of that careful Lord Chancellor. ' 

lt has always been held that a coroner's 
inquisition and the verdict of his jury are 
not conclusive of anything or to be weighed 
in evidence against anybody on whom the 
verdict may reflect. This is one of the 
grounds, though not the only ground, on 
which Lord Tenterden based his judgment in 
Garnett v. Ferand (6 B. & ©. 611, 627). That 
was a casein which a spectator who went 
to an inquest and was turned out by the 
coroner brought trespass. He claimed that 
he had the right to go to the inquest, 
inter alia, because the coroner’s court isa 
court of record. The judgment of Lord 
Tenterden dces not deal at length with 
that point. It is based mainly on the 
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ground that the interesta of justice re- 
quire that a coroner should have power to 
exclude people from his court. But it is 
made clear that in one sense the coroner's 
court is not a court of law in that “nothing 
that is done there will be conclusive 
on the person to be affected by it. All is 
traversable.” This judgment was in modern 
days recalled, and reliance placed upon it, 
by the appellant employer in a workman's 
compensation case (Bird v. Keep, 118 L. 


T. Rep. 633; (1918) 2 K. B. 692). The 
employer denied liability for a war 
accident and resisted the introduction 


as part of the workman's (or his widow's) 
csse of the record of a coroner's 
inquisition. This hə did with success 
both before the county court 
judge and the Court of Appeal, 
The employer lost his case on other grounds 
but the court were firmly of opinion that 
the finding of a coroner's jury is no more 
than an opinion on the evidence adduced 


before them. The county court judge. of- 


course, is bound to act on the evidence 
which is given before him and on none 
other. A year earlier, in Grime v. Fletcher 
(112 L, T. Rep. 840; (1915) 1 K. B. 734), the 
Court of Appeal had approved the course 
taken by the advocates for an injured 
workman, who abstained from relying on a 
coroner's verdict of insanity. But Lord 
Justice Swinfen Eady’s remarks gorather 
to criticise the weight of the evidence of 
such a verdict than to the question of 
admissibility in principle. He spoke with 
gentle. sarcasm of the charitable motives of 
coroners’ juries who desire to secure 
Christian burial for the deceased. ‘he 
observations of Lord Dunedin in Calminson 
v. Merchants Warehousing Company (1921, 
90 L.J. P. ©. 185) are much more satis- 
factory, for they lav down as a rule of 
law the inadmissibility of records of what 
has been said or decided in a coroner’s 
court. Ib is true that in that case the 
House cf Lords were not dealing with the 
admission of the finding of the jury but 
with the admission of the written record of 
evidence tendered in a coroner’s court: 
but what Lord Dunedin said was wide 
enough to condemn the putting in of 
either 


runs: 

“I cannot regard this as a practice to be ad- 
mired. The primary object of an inquiry before a 
coroner is not to fix responsibility on anyone; the 
parties.to the action at law are not necessarily 
represented at the inquest, and attention is not 


evidence or verdict. The passage’ 


_ies or large towns will, 
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drawn by examination and cross-examination to 
many points which may be of importance in the 
action, The expression of opinion by a coroner's 
jury cannot, even if it touches the question of 
responsibility, be made evidence in the action by 
any admission, ...To do what was done here, to 
put inthe evidence as a whole and then supplement 
it by another examination of the same witness, isa 
proceeding which dyes not make for clearness and is, 
in my opinion, highly objectionable.” 

The King’s Bench Division is, of course, 
supreme over coroners. In the Act of 1887 
a number of reasons were assigned by 
Parliament as good. causes for quashing a 
verdict—fraud (which must be very rare), 
rejection of evidence, irregularity of pro- 
ceedings, insufficiency of inquiry, and so 
forth. In 1925 the jurisdiction under this 
section was widened to enable the court 
to quash an inquisition if it appears that 
some new facts have been discovered which 
make it just to take this course. The 
coroner himself can obviously move the 
court under this section, though the 1887 
Act seems to have contemplated only the 
case where somebody informed the Attor- 
ney-General of some official misconduct of 
the coroner. Finally, it is to be noticed 
that both statutory provisions are supple- 
mentary to, and not restrictive of, the tradi- 
tional or common law supervisory powers 
of the High Court over coroners. On the 
whole, there is littl need in modern 
times for supervision. Some coroners are 
lawyers, others are not; and there are 
variations or dissimilarities in practice 
which sometimes evoke hostile comment. 
But, on the whole, the work which is 
confined within a narrow sphere, ig carefully 
and satisfactorily done. The courts work 
promptly, ths proceedings are simple and 
unencumbered with formalities, and the 
institution as a whole is popular and 
useful. Rather more than a year ago an 
important report of a Departmental Com- 
mittee on Coroners was made public. We 
made full comments onit at the time (181 
L T. Jcur 124, 144, 163), and at the same 
time summarised the main recommend- 
ations of the Committee (p. 135). The 
subject was there canvassed with a 
detail which has not been possible to day. 
We necd only say now that the recom- 
mendations of the Con:miltee have not 
led to fresh legislation If Parliament 
takes up the matter again the suggestion 
made in these columns us to legal and 
medical coroners working in pairs in count- 
we hope, receive 
consideration —The Law Times. 
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DOGS IN CARS. 


CaNINB passengers in motor-cars are not 
governed by any statutory rule or order, 
but their owners may nevertheless be 
subject to common law liability for negli- 
gence. In Smartv Gainham, heard at 
Walsall County Court in January, the claim 
was for 25l. as damages for personal 
injuries inflicted by.a runaway car. The 
plaintiff's case was that the car, which had 
been left stationary, had jumped forward, 
caught the bumper of another car, crashed 
through 2 confectionery stallin the street, 
and had knccked the plaintiff down and 
dragged him along into a shop window. A 
big Alsatian dog was in the back seat, 
jumping about. “The defendant’s case was 
that the car had been taken out by his 
wife, who bad switched off the engine and, 
having applied the hand brake, had sent 
her handyman in charge of the dog to 
do some shopping, while she went shop- 
ping elsewhere. It was contended that the 
dog had broken away and returned to the 
car, which had started for no apparent 
reason and without the authority of the 
wife of the defendant, who was under no 
liability. It transpired, however, that the 
doors of the car were found closed, and the 
windows were not sufficiently open for 
a dogto enter. Although the engine had 
stopped, the car had also been left in gear. 
His Honour Judge Tebbs held that the 
hand brake had not been properly applied, 
and that the heavy dog started the car 
down the slight slope. Judgment was given 
for the plaintiff, with costs. 

If a dog causes injury to a pedestrian, 
but without actually setting the car in 
motion, its owner may have a good defence. 
In Fardon v. Harcourt-Rivington (1932, 48 
T. L. R. 215) the claim was fordamages for 
the loss ofan eye. The plaintiff had been 
walking past the defendant's saloon car, 
which was parked with its back to the kerb. 
A large Airedale dog was barking and 
jumping about in the back seat, and it 
smashed a glass panel, asplinter of which 
entered the plaintiff's eye, necessitating 
its removal Negligence was denied, as 
the defendant had owned the dog for two 
and a half years and habitually left it 
alone in the car, as it was quiet and docile. 
The jury found in favour of the plaintiff, 
with 2,0001. damages, and Talbot, J., gave 
judgment accordingly. 

‘The Court of Appeal reversed this deci- 

*sionon the ground that there was no 
evidence of negligence, and this judg- 


ment was upheld by the House of Lords: 
Viscount Dunedin pointed out that there 
was uo evidence of any mischievous or 
vicious propensity, but the dog became 
excited inthe long absence of its owner. 
The root of any liability was negligence, 
endif the possibility of danger emerging 
was reasonably apparent, then to take no 
precautions was negligent. If, however, the 
possibility of danger emerging was only 
a mere possibility, ‘which would never occur 
to the mind of a reasonable man, then 
there was no negligence in not having 


taken extraordinary precautions. Given 
that a dog left for some time in a 
motor-car might bark and jump about, 


no person would expect that, in jumping 
about, the dog would break a small window 
with a blow directed at such an angle as to 
project a small fragment of glass into the 
face of a passer-by. This was such an 
unlikely event that no reasonable man could 
be held negligent in not providing against 
the possibility. In cther words, persons 
must guard against reasonable probabil- 
ities not fantastic possibilities. Judgment 
had therefore been properly entered for the 
defendant. 

lf a dog istied upin a motor-car, its 
owner is in a still stronger position in 
resisting a claim for damages. In Sycamore 
v, Ley (1932, 147 L. T. 3423, a child aged 
five years, had been bitten by a Sealyham, 
which was fastened bya leash in an open 
car, with the hood up, but with no side 
screens. The dog could only put its nose 
three inches over the rim of the door of 
the car, butthe plaintiff had climbed on 
to the running board and leaned over. She 
was then bitten on the cheek, but the 
jury were unable to agree on the questicns 
left to them as regards the ferocity or 
otherwise of the dog's disposition and the 
defendant's knowledge thereof; also as to 
whether he was negligent in leaving the 
dog tied up or whether there was contri- 
butory negligence. The jury were accord- 
ingly discharged, but du Percq, J, refused 
to enter judgment for the defendant. 
This decision was reversed, however, by 
the Court of Appeal Serutton, L. J., held 
that, although the doctrine of scienter was 
applicable, a person who tied a dog up 
in a car wag less likely to incur liability 
than one who let a dog lose in the 
street. TLe particular dog had never bitten 
anyone in seven years, and the evidence 
of scienter was so slight that no reason- 
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able jury would act on it. Lawrence and 
Greer, L. JJ., concurred in entering judg- 
ment for the defendant, with costs. 

It transpired in Sycamore v. Ley (supra) 
that the Automobile Association and the 
police desired the rasa to be fought, to 
raise the question whether a man might 
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keep a dog (which he knew to be danger- 
ous) ina car to protect the car from theft. 
The evidence did not directly raise the 
issue, however, aud the Court of Appeal 
declined to give a general ruling. The 
question, therefore, remains open for future 


decision.—The Law Journal. 





IMPERIAL ACTS, 1937. 


ACT No. XV of 1937 


THE INDIAN ARMY (AMENDMENT) ACT, 1937 
Received thelassent of the Governor-General on the 
5th April, 1937, and published in the Gazette of India, 
Part 4, dated the 10th April 1937. 


An Act further to amend the Indian Army 
Act, 1911, for a certain purpose. 


Whereas it is expedient further to amend 
the Indian Army Act, 1911, forthe pur- 
pose hereinafter appearing; It is hereby 
enacted as follows :— 


1. Short title. 
This Act may be called the Indian Army 
(Amendment) Act, 1937. 


2. Amendment of section 2, Act VIIT of 
1911, 

In section 2 of the Indian Army Act, 
1911.— 

(a) to clause (a) of sub-section (1) 
the following proviso shall be 
added, namely :— 

“Provided that a person holding a 
commission in the Army in 
India Reserve of Officers shall 
be so subject only when ordered 
on any duty or service for which 
he is liable as a member of such 
reserve force”.; and 

(b) to sub-section (2) the following pro- 
viso shall be added, namely :— 

‘Provided that an officer of the Indian 
Land Forces retired ‘therefrom 
and appointed to the Indian Re- 
gular Reserve of Officers shall 
again become so subject when 
ordered on any duty or service 
for which he is liable as a 
member of such reserve force.” 





ACT No. XVI of 1937 


THE CODE OF CIVIL PROCEDURE (THIRD 
AMENDMENT) ACT, 1937 


Received the assent of the Governor-General on the 
Fth April, 1937, and published in the Gazette of India, 
Part 4, dated the 10th April 1937. 

An Act further to amend the Code 

of Civil Procedure, 1908, for a certain 

purpose. 


Whervasit is expedient further to amend 
the Code of Civil Procedure, 190%, for the 
purpose hereinafter appearing; It is hereby 
enacted as follows : 


1. Short title. 
This Act may be called the Code of Civil 
Procedure (Third Amendment) Act, 1937. 


2. Amendment of rule 3, Order XXXII, 
First Schedule to Act V of 1908. 

In the First Schedule to the Code of 
Civil Procedure, 1908, in Order XXXII, 
to rule 3 the following sub-rule shall be 
added, namely :— 

“(5) A person appointed under sub-rule 
(1) to be guardian for the suit for 
a minor shall, unless his appoint- 
ment is terminated by retirement, 
‘removal or death, continue as such 
throughout all proceedings arising 
out of the suit including proceed- 
ings in any appellate or revisional 
Court and any proceedings in the 
execution of a decree.” 





ACT No. XVII of 1937 


THE INDIAN RED GROSS SOCIETY (AMEND- 
MENT) ACT, 1937 - 


Received the assent of the Governor-General on the 
5th April, 1937, and published in the Gazette of India 
Part 4, dated the 10th April 1937. : 

An Act to amend the Indian Red Cross 

Society Act, 1920, for certain purposes. 


Whereas it is expedient to amend the 
Indian Red Cross Society Act, 1920, for the 
purposes hereinafter appearing; 
enacted as follows :— 


It is hereby * 
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1. Short title. 

This Act may be called the Indian Red 
‘Cross Society (Amendmant) Act, 1937. 

2. Amendment of section 8, Act XV of 
1920. 

Section 8 of the Indian Red Cross 
Society Act, 1920 (hereinafter referred to 
as the said Act), shall be re-numbered as 
sub-section (1) of that section, and to that 
section as so re-numbered the following 
sub-sections shall be added, namely: — 

“(2) The Governor-General in Council 
may, by notification in the Gazette 
of India, direct that any Province, 
State or other part of India speci- 
fied in the first column of the 
Second Schedule shall be excluded 
therefrom or that: any Province, 
State or other part of India not 
specified therein shall be included 
therein and that the percentages 
spscified in the third column of the 
said Schedule shall be varied as 
required by any such exclusion or 
inclusion. 

(3) On the issue ofa notification under 
sub-section :2) the Second Schedule 
shall be deemed to be amended 
in accordance with such notifica- 
tion. 

(4) No notification under sub section (2) 


shall be made without the consent 


of every Branch Committee con- 

stituted in the Provinces, States 

and other parts of India for the 

time being included in the Second 
Schedule.” 

3. Substitution of new Schedule for the 

Second Schedule to Act XV of 1920. `. 

For the Second Schedule to the said 
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Act the following Szhedule shall be sab- 
stituted, namely: — ‘ 


“SECOND SCHEDULE 
(See section 8.) 


Statement showing contributions made by 
Provinces and States in India to the Cen- 
tral “Our Day’ Fund and the approxi- 
mate percentage of their claim on the 
interest on the Capital Fund of the Joint 
War Committee, Indian Branch. 














Approximate 

Amount precentage 
Names of Provinces, of of claim 
States, ete. contribu- | 02 the in: 

tion, terest of. 

j Oapital 
Fund. 
Lakhs. 

United Provinces J 15 1870 
Bombay A ] 815 
Western India States .. ( h 10. S14 
Sind bi 1:25 
Bengal abe 10 12°54 
Punjab ois 11 1347 
Oentral Provinces ie 4 487 
Bihar se 44 5-74. 
Orissa Bes 1 1-08 
Madras ih 58 7:95 
Rajputana 4:87 
Central India a 3} 3:80 
Gwalior aay 13 162 
North-West Frontier ... ~ 24 2:70 
Hyderabad (Deccan) 380 
Assam war l4 1:62 
Baluchistan aa : 1:62 
Mysore ce 12 1:62 
Kashmir a 1 1:08 
Baroda es 4 “54 
"54" 


Delhi af 25 








Extracts from Contemporaries. 


Mr. Fitzgerald's Researches. 

Tan identification of Fitzroy Kelly as the 
prototype of Mr. Fizkin would seem to rest 
on the fact that the fictitious name suggests 
the real one; but he adds, in the same 
paper to which reference has been made, 
that he heard the then successful candidate 
at a much later date tell how Dickens was 
brought into the committee room at the 
Great White Horse at Ipswich in reference 
to areport of the speeches, and here we 
get the fact that the novelist was in the 
ancient borough when the election was in 
progress, the picturesque incidents of which 
were not likely to be missed by his keen 


leading characters in Pickwick, so far as ` 
these were based on real persons, Mr. 
Fitzgerald received along and interesting 
letter from Mr. Bompas, Q.C., whom many 
may still remember as a leading practi- 
tioner in the front row. In his letter, 
Bompas accepted as undoubted that Ser- 
jeant Buzfuz was modelled on Serjeant 
Bompas, the father of the Q.C. Like the 
son, the father was a member of the Wes- 
tern Circuit, and in fact was its leader 
atthe time of his death. The son then 
mentioned a curious coincidence which 
happened to himself on the circuit. A 
client instructed him to apply to the judge 


vision. In his efforts in identifying the: to obahe exemption of a chemist from 
i n 
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serving on the jury onthe ground that he 
had no assistant who knew anything about 
drugs. It was not till he had made the 
application and the court began to laugh 
that Bompas remembered the incident at 
the trial of Bardell y. Piekwick, where a 
chemist made a similar application to be 
exzused, and, on being refused, said in a 
resigned manner, “Then, my Lord, there'll 
be murder before this trial’s over,” explain- 
ing this terrible avowal by saying that he 
had left nobody in charge but an errand 
boy, the prevailing impression on whose 
mind was that Epsom salis meant oxalic 
acid, and syrup of senna, laudanum. 
Bompas told Mr, Fitzgerald that he believ- 
ed the application he was instructed io 
make was quite bona fide, and not at all 
an imitation of that made unsuccessfully to 
Mr. Justice Stareleigh. 


Mr. Justice Stareleigh. 

Taat Dickens, even at the early date of 
the publication of Pickwick, had developed 
a genius in the coinage of names for his 
fictitious characters is evident even to the 
most cursory reader, but it showed some 
temerity on his part to bestow upon some of 
his creations names so closely resembling 
the originals. Thus we have seen that 
Buzfuz was not unlike the real name upon 
which it was modelled, but the most striking 
instance was, of course, in the name given 
to the judge who presided at the trial of 
Mrs. Bardell's action, and showed himself 
the possessor of a temper that bordered on 
the irritable. To coin this name so obvious- 
ly drawn from Mr. Justice Gaselee showed 
some courage, if not audacity. In real life 
Gaselee is said to have been a very sound 
lawyer; the grave Foss says that he had the 
character of a painstaking and upright 
judge, and in his private capacity of a 
worthy and benevolent man; he makes no 
mention of his being caricatured as Mr. 
Justice Stareleigh. Mr. A. L. Hayward, 
in his Dickens's Encyclopaedia, while 
acknowledging that Gaselee was an excel- 
lent lawyer, adds that he made himself 
ridiculous by his behaviour on the Bench, 
and that his portrait as Mr. Justice Stareleigh 
was at once recognised, and his retire- 
ment was soon afterwards expedited, if not 
caused, by the ridicule he suffered under 
his fictitious name. 


The Attorneys In Pickwick. 
Or those belonging to what has sometimes 
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been called “the lower branch," we have 
Mr. Perker, Messrs. Dodson sud Fogg, and 
Mr. Solomon Pell, each playing a notable 
part in the development of the story. Of 
Mr. Perker the late Sir Frank Lockwood 
declared that he would undoubtedly have 
been struck off the rolls for direct bribery; 
that Dodson would probably have met the 
same fate for defrauding Ramsay; but that 
nothing could fairly be urged against Pell 
except a liking for drink and a pardonable 
delusion as to his being on friend.y terms 
with the Lord Chancellor, Mr. B. B. V. 
Christian, in his charming volume, Leaves 
from the Lower Branch, makes an engaging 
apologia for the firm of Dodson and Fogg, 
presenting, in higuly amusing form, all 
that can be advanced in their luvuur and 
complaining that they have never received 
the judicial hearing to which they were 
justly entitled. ‘‘Nero,” he says, “is a 
patriot with enlightened views on over- 
population; Cromwell, the archtraitor of 
our grandsires, is a gaint; ihe hand of the 
restorer has removed tne biuebeard with 
which some Loo uxorivus wignt had defaced 
the virile features of the eighth Henry. 
Yet Dodson and Fogg are stil condemned 
without a hearing!” Mr. Christian has 
amply supplied tue want of a more generous 
estimate of their character and practice. It 
is excellent fooling and may be read with 
keen enjoyment. But what was Dickens's 
own view? In the preface to one of the 
reprints of the classic, he says, inter. alia, 
that “legal reforms have pared the claws 
of Messrs. Dodson and Fogg."~The Law 
Times. 


Judges Explained. 

This is in some sort the dining season, 
and the L.C.J. has been in greater demand 
as guest and after-dinner speaker than any 
of his eminent colleagues, to whose “be- 
wildering perfection” he made reference 
(on what one reporter describes as a ‘serious 
note”) at the Gulden Jubilee Banquet of 
the Birmingham Jewellers’ and Silversmiths" 
Association recently. His pre-eminence 
in the post-prandial field is due, 
not only to nis judicial altitude and the 
absence of the Lord Chancellor, but to the 
fact that he is the most felicitous of our 
legal speech-makers; some of whom, it may 
be confessed, are remarkably meritorious 
in that kind. 

Grand Night at Gray's, apart from the 
banquet, was an easy night; for tnere were no 
speeches, at the N.L.O. with Slesser, LJ., 
he was not exempt; and at Birmingham 
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it was he who spoke ih response to Sir 
Austen Ohamberlain's toast of “Bench and 
Bar.” His observations on the full-bottomed 
wig, as one of the two things which enable 
the judge to meet the demand for humanity 
and the superuuman have been widely re- 
ported; 

“It is easy enough for the man, or 
the miracle, who is called a judge, 
to be one person with his wig on, 
and another person with his wig ou, but 
in order really to satisfy in patience and 
in silence his conflicting cravings and 
obligations he must have recourse to his 
full-bottomed wig. The stimulative advan- 
tages of that headdress were, as you re- 
collect, recognised by the wise man of old, 
when they set it upon the head of the 
Sphinx in an effort to represent the first 
and last of the mysteries that no one could 
fathom."—The Law Journal. 


For Better Marriages. 

While the recommendations of Lord 
Morison’s ‘‘Marriage” Committee have re- 
ceived generalapproval (not unmixed with 
regret) ik cannot truthfully be suid that 
their dissertation on Gretna and the 
Blacksmith is a model of the historical 
or even the legal method. There are traces 
of rage, almost blind in parts, in their 
attack on the “romance” and even the 
existence of any matrimonial anvil, regular 
cr irregular. ‘T'uey cannot deny the exis- 
tence and the nationality of that fellow- 
countryman of theirs, “the farmer named 
Mackie,” who, “in or about the year 1890 
bought the buildings now called the Gretna 
Museum and Blacksmith’s Shop,” and 
“started the traffic in marriages in order 
to take advantage of the spurious air of 
romance which had been associated into 
Gretna marnages”; but they evidently 
take no pride inhim. His assistant prior 
to 1927 was also a Scot, named Nugent; 
-put after alcng innings, “he gave up his 
position in the discreditable business at 
the request of his wife and family.’ 

He was succeeded, as aspistant, by an 
unrepentant Sassenach, “an Englishman 
named Rennison, who posed as ‘the black- 
smith’ and acted as the attendant or 
caretaker of the premises. He prescribed 
the form of the so-called marriage ceremony. 
He called himself the ‘priest’ in the Gretna 
certiticates. Before 1927 he had been a 
saddler in England, and had no know- 
ledge of the marriage laws of Scotland.” — 
The Law Journal. 


Gretna Green Marriages. 

If, as seems likely, the recommendations 
of the Committee appointed at the end of 
1935 to consider the law of Scotland relat- 
ing to the constitution of marrige are 
carried into effect, an end will be made to 
the extreme laity which has character- 
ised tne formalities, or lack of them, at- 
tending civil marriage North of the Tweed. 
Till now writers on Scots law have had 
to distinguish between regular and ir- 
regular marriages, the former being pre- 
ceded by the publication of banns or after 
notice to the registrar, the latter being the 
mere indication between the parties of 
their intention to take each other as hus- 
band and wife. The latter were frequently 
spoken of as Gretna Green marriages from 
the fact that in the old days runaway 
couples from England crossed the Border to 
this Dumfriesshire village wnere, in the 
so-called blacksmith's shop, they exchanged 
vows. This industry received a severe 
blow by the passing of Lord Brougham’s ` 
Act, which enacted that after December 31, 
1856, no irregular marriage snould be valid 
unless one of the parties had lived in Scot- 
land for twenty-one days next preceding 
the marriage or had his or her usual resi- 
dence there at the time. There was no par- 
ticular virtue in tne choice of Gretna Green 
for such marriages; its merit or, pernaps 
we should say, demerit, being merely its 
proximity tothe Border. It has sometimes 
been said that Lord Eldon contracted a 
Gretna Green marriage, but this is inac- 
curate. It is true that he contracted an 
irregular marriage in the sense that it was 
not preceded by the publication of banns, 
but the ceremony was actually performed 
by aclergyman in a Haddingtonshire vil- 
lage, and itis of interest to add that the 
young couple thought it prudent to regu- . 
larise matters by going through a fresh 
ceremony in St. Nicholas, Newcastle on- 
Tyne. Lord brougham's Act, it will be ob- 
served, did not abolish irregular marriages 
in Scotland; it isnow proposed to do this 
by permitting civil marriage much on the 
same lines as in England, that is, by some 
authorised official after due compliance with, 
the Marriage Notice (Scotland) Act, 1878. 
Apait trom other grave objections to wuich 
these irregular marriages were obnoxious, 
dithculties frequently arose in connection 
with establishing the proof of their exist- 
ence:-—The Solicitors Journal. 
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THE LATE SIR WILLIAM CLARK 


It is with deepest sorrow that we record 
the death of Sir William Ovens Clark, a 
former Chief Judge of the Punjab. 

Born on January 14, 1848, in Ireland, 
Sir William joined the Indian Civil Service 
inthe year 1869, and came out to India 
in 1871. Till 1880 he served this Province 
in various capacities, both executive and 
judicial. In 1880, he went to England to 
qualify himself for the Bar, to which he 
was called in 1881, again to come back 
to the Punjab where he served as a 
District Judge in various Districts. Judge- 


ship of the Chief Court was offered to 
him in April 1895 and in a few years, 
that is in December 189%, he was 
made the Chief Judge, which office he filled 
with dignity and honour till his retire- 
ment in 1910. In administration of 
law, he upheld the highest traditions of 
the Profession. The late Sir William was 
extremely popular with the members of 
the Bar and the Public alike. His death 
at the ripe age of 89, will be mourned 
throughout the Province. 


“EX TURPI CAUSA .. .” 


In the course of a recent judgment 
in Berg v. Sadler and Moore Lord 
Wright, M.R., described the case before 
the Court of Appeal as involving a 
novel application of the well-known rule 
of law sometimes expressed in the maxim 
Ex turpi causa non oritur actio. The 
principle, it was intimated, was one of 
great importance, requiring a careful con- 
sideration of the circumstances and rules 
which had been laid down by the authorities. 

The most obvious application of the 
maxim is illustrated by such cases as 
Pearce v. Brooks (1866, 14 L. T. Rep. 288; 
L. Rep. I Ex. 213) and Scott v. Brown, 
Doering, McNab and Co. (67 L. T. Rep. 782; 
(1892) 2 Q. B. 724) and may be dismissed 
with some brevity. “I have always con- 
sidered it settled law”, Chief Baron Pollock 
said in the first of these cases, “that any 
person who contributes tothe performance 
of an illegal act by supplying a thing with 
the knowledge that itis going to'be used 
for that purpose, cannot recover the price 
of the thing so supplied... . Nor can any 
distinction be made between an illegal and 
an immoral purpose ; the rule which is: ap- 
plicable to the matter is Ex turpi causa 
non oritur actio, and whether it is an im- 
moral -or-an illegal purpose in which the 
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plaintiff has participated, it comes equally 
within the terms of the maxim, and the 
effect is the same; no cause of action can 
atise out of either the one or the other. 
Cannan v. Bryce (8B. & A.179), Cowan 
v. Milbourn (16 L. T. Rep. 290; L. Rep. 2. 
Ex. 230), and Uppilé v. Wright (103 L. T. 
Rep. 834 ; (1911) 1 K. B. 506) may be 
cited as cases to be consulted on the same 
point. . 

A corollary of this is that, once money 
has been paid over in furtherance of an 
illegal object, it cannot be recovered. In 
these cases the maxim potior est con- 
ditio possidentis applies. Thus in Kearley 
v. Thompson (1890, 63 L. T. Rep. 150 ; 24 
Q. B. Div. 742) the defendants, who were 
solicitors to the petitioning creditor in bank- 
ruptey proceedings, had incurred costs 
which were to be paid out of the estate. 
The plaintiff, a friend of the bankrupt, 
offered to pay a sum of money for these 
costs, which had not been paid for want 
of assets, on the defendants undertaking 
not to appear at the public examination of 
the bankrupt, and not to oppose his dis- 
charge. The defendants with the consent 
of their client, agreed to this, and received” 
the money. They did not appear at the 
public examination, and before any applica- 
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tion for his discharge had been made the 
plaintiff brought an action for the recovery 
of the money. The tendensy of such a 
bargain, as Lord Justice Fry intimated in 
the course of his judgment, was obviously 
to pervert the course of justice, for although 
the defendants were under no obligation 
to appear, they were certainly under an 
obligation not to contract themselves out of 
the opportunity of appearing. 

On the principles applicable to the case, 
the learned Lord Justice said: “As a 
general rule, where the plaintiff cannot get 
the money which he seeks to recover with- 
out showing an illegal contract, he cannot 
succeed. In sucha case the usual rule is 
potior est conditio possidentis. There is 
another general rule which may be thus 
stated, that where there is a voluntary 
-payment of money it cannot be recovered 
back.” The plaintiff could not recover the 
money without disclosing the contract upon 
which it was paid, and when he disclosed it, 
he disclosed an illegal contract. His claim, 
therefore, failed. 

- In Berg v. Sadler and Moore (sup) both 
plaintiff and defendants were bound by an 
agreement with the Wholesale Tobacco Trade 
Association to prevent, in their respective 
capacities, the sale of cigarettes at cut 
prices. The plaintiff, a retailer, had ad- 
opted this practice and been put on the stop 
list in consequence. The defendants, who 
were wholesale tobacconists and would have 
incurred heavy penalties by supplying 
- retailers onthe stop list, received an order 
for cigarettes purporting to be signed by 
one not the plaintiff, and on the follow- 
ing day the plaintiff sent an assistant with 
cash for the goods and with instructions 
to bring them away. The latter paid over 
fhe money and when the defendants said 
that the cigarettes would have to be sent 
to the orderer of the goods the assistant 
demanded the money back and was refused. 

To maintain the action, Lord Wright, 
M.R., observed, the plaintiff had to. prove 
the circumstances in which the money was 
paid «nd the circumstances which he said 
entitled him on grounds of justice to have 
an order for re-payment. But if, the learned 
Master of the Rolls continued, the plain- 
tiff proceeded to that proof and sought to 
establish his claim, he could only do so by 
proving facts which showed that he was 
engaged ina criminal attempt to obtain 
„goods by false pretences. In such cir- 
cumstances the court would refuse its aid to 
any claim which could only be established 
by proving facts of that nature. 
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Is there in such cases a locus pænitentiœ? 

“If two parties”, Mr. Justice Littledale said 
in Hastelow v. Jackson (8B. & ©. 221), 
“enter into an illegal contract, and money 
is paid upon it by one to the other, that 
may be recovered back before the execu- 
tion of the contract, but not afterwards.” 

Baron Bramwell in Bone v Eckless (5 H. 
& N. 925) referred to the above case in 
the following terms: “Clearly an authority 
to pay over money. foran illegal purpose 
may be revoked before the money is paid 
over. In Hastelow V. Jackson that proposi- 
tion of law was laid down, although there 
the plaintiff had to prove, as part of his 
case, that he had entered into an illegal 
contract; he did not, however, seek to 
recover upon it.... The law is in favour 
of undoing or defeating an illegal purpose, 
and is, therefore, in favour of recovery of 
the money before the illegal purpose is 
fulfilled, not afterwards.” 

In Taylor v. Bowers (1876, 34 L. T. 
Rep. 9388; 1 Q.B. Div. 291) certain goods 
were made over to A. for the purpose of 
defrauding the plaintiff's creditors. A. 
made them over to the defendant but with- 
out the plaintiff's authority, and not in fur- 
therance of the fraudulent purpose for 
which they had been assigned to him. 
While the fraud originally contemplated 
remained wholly unaccomplished the plain- 
tiff repudiated what had been done, and 
his claim for the return of the goods which 
would render them once again available 
for his creditors was upheld. “The action,” 
said Chief Justice Cockburn delivering the 
judgment of the Queen's Bench Division 
which was upheld by the Court of Appeal, 
“is not founded upon the illegal argee- 
ment, nor brought to enforce it, but, on the 
contrary, the plaintiff has repudiated the 
agreement, and his action is founded on 
that repudiation. Now it seems to us well 
established that where money has been 
paid, or goods delivered, under an unlawful 
agreement, but there has been no further 
performance of it, the party paying the 
money or delivering the goods may re- 
pudiate the transaction, and recover back 
his money or goods.” 

Mere frustration by others of the frau: 
dulent purpose is not enough. Thus in 
Alexander v. Rayson (154 L. T. Rep. 205 ; 
(1936) 1 K. B. 169) it was argued that, 
inasmuch asthe plaintiff had failed in his 
attempted fraud and could, there- 
fore, no longer use certain documents in 
the case for an illegal purpose, he was 
entitled to sue upon them. The law, it 
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was urged, would allow the plaintiff a 
locus: penitentia. “So, perhaps, it would 
have done,” a judgment of the Court of 
Appeal prepared by Lord Justice Romer 
and read by Lord Justice Scott runs, “had 
the plaintiff repented before attemptiag to 
carry his fraud into effect (see Taylor v. 
Bowen). But, as itis, the plaintiff's re- 
pentance came too late—namely, after he 
had been found out.” Approval is then 
expressed of the following statement in 
Salmond and Winfield’s Law of Contract, 
p. 152, “where the illegal purpose has been 
woolly or partly performed, the law allows 
no locus penitentie,” andthe judgment 
continues, "[the court] will not be any the 
readier to do so when the repentance, as 
in the present case, is merely due to the 
frustration by others of the plaintiffs frau- 
dulent purpose,” 

These words were stated by Lord Wright, 
MR., to apply very fully to Berg v. Sadler 
and Moore. Alexander v. Rayson also 
illustrated, it was said, a further principle 
applicable to the facts before the court. 
In the last-named ease the court had, re- 
fused to enforce an arrangement which in 
its opinion was made in order to deceive 
an - assessment committee. So in the pre- 
sent case the money sued for might be 
regarded as the instrument which the 
plaintiff was using to carry out his un- 
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lawful purpose. The defendants’ position 
was that they were in possession of money 
which had passed to them under a contract. 
The contract was tainted by fraud, so that 
so far as the plaintiff was concerned, the 
defendants could rely on the principle 
potior est conditio possidentis and the 
court would refuse to re-open the transac- 
tion or order the money to be repaid on 
the ground of failure of consideration. 

Finally, allusion must be made to the 
important distinction which exists between . 
actions of the character already considered 
where it is sought to enforce an illegal 
agreement and those whose object is to 
assert a right of property already acquired 
under such an agreement where the maxim 
ex turpi causa non oritur does not apply: (see 
Gas Light and Coke Company v. Turner, 
5 Bing. N. O. 666 ; Taylor v. Chester, 21 L. 
T. Rep. 359; L. Rep. 4 Q. B. 309; and 
Gordon v. Chief Commissioner of Metropolitan 
Police, 103 L. T. Rep. 338 ; (1910) 2 K. B. 
1080). Considerations of space forbid an 
excursion into the somewhat difficult point 
of law involved in this distinction, but’ 
for the sake of completeness and in order 
to prevent a wrong impression which 
might possibly be drawa from what has 
been saidin the foregoing article, its ex- 
istence should be indicated:—The Law 
Times. 





IMPERIAL ACTS, 1937. 


ACT No. XVIII of 1937 
THE HINDU WOMEN'S RIGHTS TO PROPERTY 
ACT, 1937. 


Recevied the assent of the Governor-General on the 
14th April, 1937, and ‘published in the Gazette of 
India, Part 4, dated 1ith April 1937, 


_ An Act to amend the Hindu Law govern- 
ing Hindu Women's Rights to Property. 

Whereas it is expedient to amend the 
Hindu Law to give better rights to women 
in respect of property: It is hereby enacted 
as follows :— 

1. Short title and extent. 

{1) This Act may be called the Hindu 
Women's Rights to Property Act, 1937. 

(2) It extends to the whole of British 
India, including British Baluchistan and 
the Sonthal Parganas but excluding 
Burma. 

2, Application. 

Notwithstandiag any rule of Hinda Law 
or custom to the contrary, the provisions 
of section 3 shall apply where a Hindu dies 
intestate leaving a widow, 


3. Devolution of property. 

(1) When a Hindu governed by the 
Dayabhag school of Hindu Law dies in- 
testate his property, and when a Hindu 
governed by any other school of Hindu 
Law or by customary law dies intestate 
leaving separate property that separate pro- 
perty shall, subject to the provisions of sub- 
section (3), devolve upon his widow along 
with his lineal descendants, if any, in like 
manner as it devolves upon a son: 

Provided that the widow of a predeceased 
son shall inherit in like manner as.a son if 
there is no son surviving of such pre- 
deceased son, and shall inherit in like 
manner as a son’s son if there is surviving 
a gon or son’s son of such predeceased son: 

Provided further that the same provision 
shall apply mutatis mutandis to the widow 
of a predeceased son of a predeceased son. 

(3: When a Hindu governed by any school 
of Hindu Law other than the Dayabhag 
school or by customary law dies intestate 
having at the time of his death an interest . 
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in a Hindu joint family property, his 
widow shall, subject to the provisions of 
sub-section (3), have in the property the 
same interest as he himself had. 

(3) Any interest devolving on a Hindu 
widow under the provisions of this section 
shall be the limited interest known as a 
Hindu woman’s estate, provided, however, 
that she shall have the same right of claim- 
ing partition as a male owner. 

(4) The provisions of this section shall 

mot apply to an estate which by a customary 
or other rule of succession descends to a 
single heir or to any property to which the 
Indian Succession Act, 1925, applies. 

4. Saving. 

“Nothing in this Act shall apply to the 
property of any Hindu dying intestate be- 
fore the commencement of this Act. 


ACT No. XIX of 1937. 
THE ARYA MARRIAGE VALIDATION ACT, 


Received the assent of the Governor-General on 
the lith April, 1937, and published in the Gazette 
of India Part 4, dated 17th April, 1937. 


“An Act to recognise and remove doubts as 
to the validity of inter-marriages current 
among Arya Samajists. 

Whereas it is expedient to recognise and 
place beyond doubt the validity of inter- 
marriages of a class of Hindus known as 
Arya Samajists; 
follows: 

1. Short title and extent. 

(1) This Act may be called the Arya 
Marriage Validation Act, 1937. 

(2) It extents to the whole of British 
India including British Baluchistan and the 
Sonthal Parganas, and applies also to all 
subjects of His Majesty within other parts 
of India, and to all Indian subjects of His 
Majesty without and beyond British 

“ India. 


2. Marriage between Arya Samajists 
not to be invalid, 

Notwithstanding any provision of Hindu 
Law, usage or custom to the contrary no 
marriage contracted whether before or-after 
the commencement of this Act between 
two persons being at the time of the mar- 
riage Arya Samajists shall be invalid or 
shall be deemed ever to have been invalid 
by reason only of the fact that the parties 
at any time belonged to different castes or 
different sub-castes of Hindus or that either 
or both of the parties at any time before 

“the marriage belonged to a religion other 
than Hinduism. 
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It is hereby enacted as- 
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ACT No. XX of 1937. 
THE REPEALING AND AMENDING ACT, 

Received the assent of the Governor-General on 
the 14th April, 1937, and published in the Gazette 
of India, Part 4, dated 17th April, 1937, 

An Act to amend certain enactments and 
to repeal ceriain other enactments. 

Whereas it is expedient that certain am- 
endments should be made in the enactments 
specified in the First Schedule: 

And whereas it is also expedient that 
the enactments, specified in the Second 
Schedule, which are spent or have other- 
wise become unnecessary, or have ceased 
to be in force otherwise than by expressed 
specific repeal, should be expressly and 
specifically repealed: 

It is hereby enacted as follows: 

-1. Short title. f 

This Act may be called the Repealing 
and Amending Act, 1937. 

2. Amendment of certain enaciments. 

The enactments specified in the First 
Schedule are hereby amended to the extent 
and in the manner mentioned in the fourth 
column thereof. : 

3 Repeal of certain enactments. 

The enactments specified in the Second 
Schedule are hereby repealed to the extent 
mentioned in the fourth column thereof. 

4. Savings. 

The repeal by this Act of any enactment 
shall not affect any Act or Regula- 
tion in which such enactment has heen 
applied, incorporated or referred to; and 
this Act shall not affect the validity, in- 
validity, effect or consequences of anything 
already done or suffered or any right, title, 
obligation or liability already acquired, 
accrued or incurred, or any remedy or pro- 
ceeding in respect thereof, or any release 
or discharge of or from any debt, penalty, 
obligation, liability, claim or demand or 
any indemnity already granted, or the 
proof of any past act or thing; nor shall 
this Act affect any principle or rule of law, 
or established jurisdiction, form or course 
of pleading, practice or procedure, or exist- 
ing usage, custom, privilege, restriction, ex- 
emplion, office or appointment, notwith- 
standing that the same respectively may 
have been in any manner affirmed, re- 
cognised or derived by, in or from any 
enactment hereby repealed: 

nor shall the repeal by this Act of any 
enactment revive or restore any jurisdic- 
tion, office, custom liability, right, title, 
privilege, restriction, exemption, usage, 
practice, procedure or other matter or thing 
not now existing or in force. 
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THE FIRST SCHEDULE. 
AMBNDMENTs. 
(See section 2.). 
Year, No, Short title, Amendments. 
Jl ; 2 3 4 
wb Acts of the Governor-General in Council. 
1911 Tl The Indian Patents and Des- | In sub-section (2) of section 9, for the 
` igns Act, 1911. word “three” the words “four” shall 
be substituted. 
1913 VII The Indian Oompanies Act, | In sub-section (1) of section 93, after 





clause (p) the following word and 
clause seek be added, namely ;— 
“an 

(a) where any part of the sums re- 
quired for the matters set out 
in sub-section (2) of section 
101 is to be provided out of 
sources other than share capital 
particulars of the amount to 
be so provided and the sources 
thereof.” 





Acts of the Indian Legislature. 


1922 XI The Indian Income-tax Act, In sub-section (2) of section 30, after 

1922. the words “intimation of the refusal" 
the words, brackets, figures and letter 
“to pass an order under sub- 
section (1) of section 25-A, or” shall 
be inserted. 


~ 


1923 XXI The Indian Merchant Shipping | In section 155, after clause (e) the 
- Act, 1923, following clause shall be inserted, 
namely :— 


“(ee) in the case of a ship which is to 
carry more than one hundred 
unberthed passengers, that 
she has on board a medical 
officer licensed in the prescribed 
manner ;" 

In sub-section (3) of section 176, for the 
word “steam”, wherever it occurs, 
the word “machinery” shall be sub- 


stituted. 
1926 XXIII The Delhi Joint Water Board | In sub-clause (iii) of clause (c) of sec- 
Act, 1926. tion 2 and in item (e` of Schedule IT 


for the words “Cantonment Autho- 

rity, Delhi New Cantonments” the 

words and brackets “Military Engi- 
neer Services, Delhi (New) Canton- 

iia p pa pe kn a 

4 XXXII The Indian Tariff Act, 1934. the First Schedule,— 

(i) In item No. 72 (1), in the entry in 
the second column, for the 
words “Jacquard harness linen 
cards" the words “Jacquard 
harness linen cords” shall be 
substituted ; and 

(ii) in item No. 72 (2), in the entry 
in the second column, for , the 
words “electric type blocks’ the 
words “electrotype blocks" shall 
be substituted. 








1936 IV The Payment of Wages Act, : 
1936, . | In section 17,— 
(é) in sub-section (1), for the word, 
brackets and figure “sub-sec. * 
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THE FIRST SCHEDULE—contd. 
AMENDMENTs—contd. 





Year, No. Short title Amendments, — 





ne cemeteries | RRR I mamanah imi | NRE iit ALINE “SRI SR aana 





tion .(3)" the.. words, - brackets - 
and figures “sub-section (3) or 
sub-section (4)”. shall be sub- 
stituted ; and 

(ii) in clause (e) of sub-section (1) 
and in sub-section (2), for the 
word, brackets and figure “sub- 
section (5)" the word, brackets 
and figure “sub- section (4)” 
shall be substituted. 

In section 24, for the words “employed 
by a railway administration” the 
words “employed by or under a 
railway administration” shall be sub- 
stituted, 








THE SECOND SCHEDULE. 


REPEALS. 
(See section 3.) 





Short title. Extent of repeal. 
1 2 Jo 3 4 























rn 





Acts of the Lieutenant-Governor of Bengal in Council. 


1864 Vil The Salt Act, 1864 So much as has not been repealed. 
1873 I The Bengal Salt Act, 1873 | The whole. 

l Acts of the Governor-General in Council. 

. 1885 XI The Indian Sea Passengers , So much as has not been repealed. 
1885 XVIII the Tand Acquisition (Mines) | Section 15. 
1908 Ix. ane ‘Indian Limitation Act, | Article 4 of Schedule I. 

1913 , VII The i Indian Companies Act, | In section 93, sub-section (IC). 
1920 . XLVI The Imperial Bank of India | Section 33, 
i . Act, 1920. 





Acts of the Indian Legislature. 


"1923 II The Malabar (Completion of | The whole. 
. ee Supplementing Act, 


1923 XXI The Indian Merchant Shipp- Section 146. 
, ing Act, 1923, In clause (e) of section 155 the words 
“and, if she is to carry more than 
one hundred passengers to any such 
port, that she has on board a medi- 
cal officer licensed in the prescribed 


s 





< Sohedule Tr. 
1995 f . XM eee woe Finance Act, | So much as has not been repealed. 





. eee > 





1931 
1932 


1932 


1932 
1933 


1933 


1934 


- 1934 


| 


XV 





XXI 





II 


IX 
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`- Reprats—contd. 
Short title. 
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THE SECOND SCHEDULE—éontd. 


Acts of the I adian Legislaturè-—-contd, 


The Indian Finance Act,’ 
926 


1 : 6 

The Indian Mines (Amëndment) 
Act, 1928, 

The Workmen's Compensation 
(Amendment) Act, 1929, 

Tare . Disputes Act, 


. The Indian Finance Act, 
1930 = 





So much as has not been repealed. 
The whole. 
The whole. - 


In clause (k) of section 2, the words 
“or in the Royal Indian Marine 
Service.” 

In the long title and preamble, the 
words commencing with the words 
and figures “further to amend the 
Sea Oustoms Act, 1878", and ending 
with the words and figures “the 
Indian Post Office Act, 1898", and 
the words commencing with the 
words “to -vary the excise duty” 
and ending with the words and 
is “the Indian Finance Act, 

26", 


"| Sub-section (3) of section 1. 


The Indian Mines (Amendment) 
Act, 1931. 

The Employers and Work- 
men “ (Disputes) Repealing 
Act, 1932, 

The Indian Finance. (Supple- 
mentary arid Extending) Am- 
endment Act, 1932. ; 


‘| The Tea Districts Emigrant 


Labour Act, 1932. 

The Salt Additional Import 
Duty (Extending) Act, 
1933. 

The Indien Finance Act, 
1933. 


The Reserve Bank of India 
Act, 1934, 


The Indian ‘Finance Act, 
1934, 














Sections 2, 3, 5,7, 8 and 9. 
Schedule II. 5. 
The whole, 


The whole. 
The whole, 


Seétion 4l and the Schedule, 
The whole. 


In the long title and preamble, the 
words commencing with the words 
“to fix the duty on salt” and ending 
with the words and figures “ the 
Indian Post Office Act, 1898” and 
the words and figures“ and further 
toamend the Indian Paper Currency 
Act, 1923". - 

Sections 2, 4 and 6. 

Schedule I. 

Sections 59, 60 and 61, 


In the long title and preamble, the 
words commencing with the words 
“ to fix the duty on salt" and ending 
with the words and figures “the 
Indian Post Oitice Act, 1898” and the 
words commencing with the words 
“farther to amend” and ending with 
the words, brackets and figures “the 
Silver (Excise Duty) Act, 1930”, 

Sections 2, 4, 6 and 7. 

Schedule I. 
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. THE SECOND SCHEDULE—concld. 
Repgats—concld. 
` Yeor. No. - Short title. Extent of repeal. 
1 2 8 4 
1934 X The Salt Additional Import | The whole 
paty (Extending) Act, 
1934 XH The Trade Disputes (Extend- | The whole. 
ing) Act, 1934, : 
1934 XXV The Factories Act, 1934. Section 82 and the Schedule. 
1934 XXVI The Bengal Criminal Law | The whole. 
: Amendment Supplementary, 
(Extending) Act, 1934, 
1934 XXXII The Indian Tariff Act, 1934. Section 13. 
Schedule TIT. 
1935 u The Indian Tariff (Amendment) | The whole. 
Act, 1935. 
1935 -IV The Salt Additional Import | The whole. 
Duty (Extending) Act, 1935, 
1935 Vv The Indian Mines (Amendment) | The whole. 
Act, 1935. 
1935 XI The Repealing and Amending | The whole, 
Act, 1935 
1936 111 The Parsi Marriage and Divor- | Section 53. 
ce Act, 1936. 
Acts of the Governor-General, 
1931 The Indian Finance Act | Inthe longtitle and preamble, the words 
i : ; £ commencing with the words “to fix 
the duty on salt“ and ending with 
the words, brackets and figures 
“the Motor Spirit (Duties) Act, 
1917" and the words comméncing 
with the words “to vary the excise 
duty on kerosene” and ending with 
the words, brackets and figures “ the 
Silver (Excise Duty) Act, 1930". 
Sections 2, 5, 6, 8, 9 and 10. 
, f Schedule III. 
1931 ie The Indian Finance (Supple- | Sections 6 and 10. 
mentary and Extending) Act, 
| 1931. 
_ 19385 4 The Indian Finance Act, | In the long title and preamble, the 
1935, f words commencing with the words 
“to fix the duty on salt” and ending 
` with the words and figures “ the 
Indian Post Office Act, 1898" and 
the words commencing with the 
words ‘‘and to vary the exciee 
duty " and ending with the words 
brackets end figures “the Silver (Ex- 
cise Duty) Act, 1930”. 
Sections 2, 3, 4 and 6. 
= 3 Schedule I. 
1935 e The Criminal Law Amend- | The whole. 


` |® ment Act, 1935. 


= 
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DELCREDERE AGENTS 


The delcredere agency, which was for- 
merly common in the foreign corn, textile 
and Insurance trades, has in recent years 
played an important part in the development 
of the timber trade. Apart from that the 
institution itself has changed, and new 
legal problems arise. 

The best-known controversy in the law 
of deleredere agency was whether or not 
the agent was absolutely liable to the 
principal. The dispute relates back to the 
time of Lord Mansfield. He thought that 
the agent's liability was an “absolute 
engagement™ under which he was liable 
to his principal “in the first instance”: 
(Grove v. Dubois, 1786, I. T. R.112) No 
authority was quoted for the proposition, 
and some thirty years later Lord Ellen- 
borough expressly overruled Lord Mans- 
filed’s decision : (Morris v. Cleasby, 1816, 4 
M.& S. 566; Hornby v. Lacey, 1817, 6 
M. & 8. 166). The two cases were decided 
on somewhat peculiar facis which are not 
_ easily comparable with those of other cases. 

Lord Etlenborough laid down that the only 

object of the delcredere agent’s guaranty 

is to safeguard the principal “against any 
mischief to arise from the vendee's in- 
solvency.” The wording of the rule suggets 
that the Principal must try every means 
of obtaining payment from the other party 
before he can look to the agent for payment. 

Nearly a hundred years elapsed before 
new light was thrown on the subject by 

the case of Gabriel v. Churchill and Sim 

(111 L. T. Rep. 933; (1914)3 K. B. 1279, 

C. A.). There the agent had sold timber 
to a firm of unimpeachable solvency, bat 
after the contract had been concluded, and 
the first deliveries under it had been effect- 
ed, disputes arose as to the exact amount 
due to the seller, The latter did not 
trouble to settle the question with the pur- 
chaser, but sued the delcredere agent for 
the amount, to which he believed he was 
entitled from the purchaser. The court 


gave judgment for the agent. Mr. Justice 
Pickford (as he then was) decided that the 
broker was only liable for insolvency, and 
not if any other disputes happened to arise. 
In the Court of Appeal, Lord Justice 
Buckley (as he then was) laid down at 
p. 1279 (1914) of 3 K.B.: “The liability 
of the delcredere agent is a contingent 
pecuniary liability to make good in an 
event the default of the buyer in respect 
of a pecuniary liability. It does not extend 
to other obligations of the contract”-—some 
of which were in issue in the case under 
consideration. The proposition was streng- 
thened by the words of Lord Justice Phi- 
llimore (as he then was), who expressed 
himself to the effect that a delcredere agent 
“does not guarantee performance where, 
for instance, the vendee refuses to take de- 
livery, or accept the goods.” 

It should be noted that the learned Lords 
Justices in Gabriel v. Churchill profess to 
follow Morris v. Cleasby and Hornby v. 
Lacey (sup.), and to disagree with Grove 
v. Dubois (sup.). However, if one considers 
the facts in the last-mentioned case, it is 
somewhat doubtful whether such disagree- 
ment does in fact exist. When Lord 
Mansfeld imposed an absolute liability on 
the delcredere agent he did not and was 
not bound to contemplate the position which 
would arise, ife.g., the vendor, his principal, 
failed to perform his part, wnoereupon the 
other party refused to pay. On the other 
hand, the Court of Appealin Churchill's 
case did not decide that it was in every 
case the principal's duty to fight for pay- 
ment against the third party until the latter 
truned out to be insolvent. That was not 
necessary in the case in question. It may 
be observed in passing tnat to adopt such 
view would, to a large extent, defeat the 
purpose of the delcredere agency, because 
it would occasion the very delay against 
which (together with the possibility of actual 
loss) the principal insured by paying the + 
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delcredere agent a higher commission. In 
this respect Lord Mansfield’s view seems 
more in accordance with tLe requirements 
of commerce. Bearing this in mind, the 
dictum of Lord Justice Kennedy in Gabriel 
v. Churchill becomes of greater importance. 
The learned Lord Justice suggests a case 
of a purchaser who in financially weak 
though not insolvent. The principal de- 
mands payment frem the delcredere agent, 
and the latter says: Just iry hard. If you 
press the purchaser sufficiently you will 
ultimately succeed.” The learned Lord 
Justice then proceeds at p. 12-0: “I am 
prepared to hold my mind open as to whe- 
ther that would not be a proper case in 
which to call upon the delcredere agent to 
fulfil his duty,” 

The result of the cases seems to be this: 

A. The principal must first demand 
payment from the purchaser. He is not 
entitled to claim the purchase price 
from the delcredere agent without hav- 
ing done something towards getting 
paid by the purchaser. (a) If the pur- 
chaser is insolvent the delcredere agent 
is bound to pay. (b) Even if the pur- 
chaser is not insolvent but is unwill- 
ing, cr, if itis dificult for him to pay, 
or, 1f he is otherwise in default with 
regard to the payment, the principal 
can look to the delcredere agent for 
payment (dictum). 

B. There is no obligation io pay on 
the delcredere agent where non-pay- 
ment arises from a dispute between 
the parties as to the terms of the con- 
tract other than the purchaser’s ability 
or willingness to pay. 

Thus the law is still unsettled as to the 
precise moment when the agent’s liability 
arises. It would seem, however, that the 
recent decision of the Court of Appeal in 
Churchill and Sim v. Goddard (354 L. T. 
Rep. 886; (1987) 1 K. B. 92), though by 
no means deciding the point, has shown 
that for practical purposes it has no longer 
its old importance. In that case the plain- 
tiffs acted as delcredere agants for Finnish 
timber exporters. The arrangement between 
the principal and agent provided for the 
latter undertaking the buyer's contractual 
liabilities in consideration of a ccmparative- 
ly high ccmmission. Under those cireum- 
stances, which, according to Lord Justice 
Scott, are at present common in the North 
European limber trade, the old doubts as 
to the scope of the agents liability no 
longer arise. The seller forwardsthe shipp- 
ing documents to the agents, whereupon the 
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latter immediately pay the purchase price 
less commission. A similar practice was 
dealt with in the old case of Hornby v. > 
Lacy (sup.). There it was laid down that, 
where a principal drew bills on the del- 
credere agent, and the latter stopped pay- 
meot and became bankrupt before the 
bills fell due, the principal was entitled to 
sue the buyer for the purchase price. The 
factsin Churchill v. Goddard were diffe: ent. 
Here the contract of sale provided that 
the defendant (buyer) must give an ap- 
proved acceptance drawn by the seller or 
his authorised agent. Oonsequently the 
agents sent the buyers their own drafts, paid 
the principal the price, and a few days 
later received the buyers’ acceptance. So 
far everything went according to schedule, 
but then the buyers rejected the goods and 
dishonoured their acceptance on presenta- 
tion. In the ensuing arbitration the buyers 
were held entitled to reject; in spite of the 
fact that the agents sued them on the bills. 

Now, in the ordinary way the agent in 
such case has no cause of action against 
the third party, and the point in dispute 
was whether the bills had altered the legal 
situation. The defendants claimed that the 
plaintiffs in the bill of exchange transac- 
tion were only trustees or agents of the 
sellers. Moreover, they contended that, even 
if contractual rights were created in the 
agents, the consideration had failed. Mr. 
Justice Branson held that there was no 
new contract between the agents and the 
buyers, and he dismissed the action. The 
judgment was reversed on appeal, when it 
was held that the fact cf the plaintiffs 
having acted as sellers’ agents in the sale 
did not make them their agentsin the bill 
of exchange transaction. The plaintiffs 
were holders within section 2 of the Bills 
of Exchange Act, 1882, and sued as holders 
for value under section 38, sub-section (1) 
and section 27, sub-section (1) of the Act. 
The defendants were liable under sec- 
tion 54, sub-section (1), and value was pre- 
sumed inthe plaintiff's favour under sec- 
tion 30. sub-section (1). No evidence had 
been given by the defendants to show 
that there was no consideration, and the 
bills expressly stated “value received in 
wood goods per 5. S. Sonja." It was 
pointed out in the course of the judgments 
that if the decision of Mr. Justice Branson 
were allowed to stand, the agent would in 
practice also guarantee the sellers’ obliga- 
tions towards the buyers, and thus be res- 
ponsible to both parties. 

Chrehill v. Goodard places the English 


1937 


importer in a very unsatisfactory position. 
He is liable to pay, whether or not he is 
entitled to reject the goods. In consequence 
of the decision the English buyer should, 
if heis obliged to make a contract of this 
kind, insist on a draft of the seller him- 
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self against whom the pleas are admissible 
which were rejected vis-a-vis the agents. 
Should the seller not be in a position to 
sign the draft himself, the agent should to 
80, expressly describing himself as agent of 
the seller--The Law Times. 


THE ACCUSED AND THE DOCK 
(S. R. Sampathaiyengar, B. A., LL. B., Advocate , Mysore) 


In all criminal trials, in India, 
the accused is made to stand in the 
dock till tne completion of the trial and 
pronouncement of the verdict. That there 
is no statutory provision for such a pro- 
cedure is evident from a perusal of the Penal 
Code, Criminal Procedure Code and the 
‘rules framed by the High Court for 
guidance of the lower Courts. 

A person accused or alleged of having 
committed a crime should never to be con- 
fused with a person found to be “Guilty” 
_ by the Court. 

When two persons are brought before 
Court and one accuses the other of having 
committed a crime, itis but fair that the 
Court should hold its scale even and meet 
out the same treatment to both till it pro- 
nounces the verdict. In practice, however, 
it is regretted, it is otherwise, and the 
scale of justice is from the very beginning 
loaded against the accused. The accuser 
is allowed to sit and the accused is penned 
and caged in the dock. If the accused 
person happens to be an under-trial prisoner 
armed guards are also posted around the 
dock, 

To make an accused person stand in 
the dock during the trial is certainly 
prejudging the issue and inflicting punish- 
ment before even trial and judgment, as 
the act of compelling a man to stand in 
the presence of other seated persons, has 
been construed at all ages to be a mode of 
inflicting punishment. 

In olden times, it was customary to 
punish a convicted person by compelling 


him to standin the sun with or without a 
heavy stone on his head and even in the 
present day students are punished by 
making them stand on the floor or on 
the bench. | 

Apart from the question of its semblance 
to a form of punishment, to stand in the 
presence of others (including the accuser) 
who are sitting is also a mark of social 
inferiority. 

It is alsothe sad experience of many 
magistrates to see respectable innocent 
men and women being hurdled in the 
dock on false complaints by persons mainly 
actuated by a malicious and unwholly desire 
to see and gloat over their adversaries in 
their humiliation in the dock. 

The practice of making 4 person complain- 
ed against stand in the dock before even a 
formal charge is framed by Court, is to be 
highly condemned, as the Court according 
tothe well-known principle presumes the 
person to be innocent till the contrary is 


proved. : 
That this entails great hardship and 
cruelty is only too apparent when the 


accused persons are made to stand in 
the dock, in big cages in trial Courts 
and Sessions cases from ll a. v. to 
5 P.M. 

In European countries the accused is not 
only allowed to sit during his trial but also is 
allowed to be helped and comforted by his 
relatives seated by his side. 

It is not only humanitarian but legal 
considerations that urge the necessity of 
abolishing this pernicious habit in India. 
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Imperial Acts, 1987. 


ACT No. XXI of 1937. 


THE INDIAN TARIFF (AMENDMENT) ACT, 1937. 


Received the assent of the Governor-General on 
the lith April 1937, and published in the Gazette 
of India, Part 4, dated 17th April, 1937, 


An Act further to amend the Indian 


í Tarif Act, 1934, for a certain purpose. 


Whereas it is expedient further to amend 
the Indian Tariff Act, 1934, for the pur- 
pose hereinafter appearing ; It is hereby 
enacted as follows : 


1. Short title. 


This Act may be called the Indian Tariff 
(Amendment) Act, 1937, 


2- Amendment of First Schedule, Act 
XXXII of 1934, 
In the First Schedule to the Indian Tariff 


Act, 1934, for item No. 10 (2) the following 
item shall be substituted, namely :— 


“10 (2) | Broxen | Protec- | Twelve annas |... 


Rice | tive per Indian 31st, 
maund of 1938.” 
82 2-7 Ibs. 
avoirdupois 
i weight. 


ACT No. XXII of 1937. 
THE PAYMENT OF WAGES (AMENDMENT) ACT, 
1937, 


Received the assent of the Governor-General on 
he idth April, 1937, and published in the Gazetie 
of India, Part 4, dated 17th April, 1937. 

An Act to amend the Payment of Wages 
Act, 1936 for a certain purpose. 

Whereas it is expedient to amend the 
Payment of Wages Act, 1936, for the 
purpose hercinafter appearing: It is here- 
by enacted as follows: — 


1. Short title. 


This Act may be called the Payment of 
Wages (Amendment) Act, 1937. 


aa; Amendment of section 9, Act IV of 
1936. 

To section 9 of the Payment of Wages 
Act, 1936, the following Explanation shall 
be added, namely :— 

“Hxplanation.—For the purpcses of this 
section, an employed person shall 
be deemed to be absent from the 
place where he is required to work 
if, although present in such place, . 
he refuses, in pursuance of a stay- 
in strike or for any other cause 
which is not reasonable in the 
circumstances, to carry out his 
werk,” 


iExtracts from Contemporaries. 


The Power of the Executive 

Mr. Dingle Foot’s speech in the House 
of Commons, on January 27, in moving 
“That, in the opinion of that House, the 
power of the Executive has increased, js 
increasing, and ought to be diminished, 
was a useful gesture, and since it could 
be no more, it was no great loss that the 
House was counted out before Mr. Foot 
had finished. He had had time to put his 
main points, and to place forcibly before 
the House the case against the New Des- 
potism. It is some 150 years ago, Mr. 
Foot reminded the House, since a like 
resolution was moved, but with the sub- 
stitution of the Crown for the Executive. 
The loss of the American Colonies was 
then nearly complete, and Mr. Dunning's 
motion was carried by 233 to 215, History 
has ratified the vote, and there is no fear 
now of the undue interference of the Crown 
in politics. The case of the Executive 


is different, for the power of the Executive 
cannot be dispensed with. Mr. Foot’s real 
object was to show that the Executive has 
encroached op the province of the Legis- 
lature, and also on the province of the 
Courts of Law. But the Legislature, if 
it contains a sufficient number of indepen- 
dent members, has the remedy in its own 
hands. The real trouble is the growing 
power of Government Departments, shown 
partly by clauses in statutes which virtually 
confer on a Department legislative power, 
and partly by clauses which withdraw 
departmental activities from judicial control. 
This has gone so far asto enable Gov- 
ernment Depariments to inflict fnes—a 
matter which should be reserved for Coutts 
of Jaw; and lo prevent the Courts from 
inquiring whether Departmental Acts are 
ultra vires. Mr. Foot supported his case 
by quoting from The New Despotism, and 
from judicial utterances in Court. The Re. 
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port on Minister's Powers may have done 
something to check this growth of Executive 
power, but the cieck, if any, is slight; 
and Mr. Foot’s protest is timely and well 
planned:—The Law Journal. 


Seductio ad Absurdum 

The case of Beetham y. James argued 
recently before Atkinson, J., brought to 
reality the law student's dream of a plea 
of contributory negligence to an action of 
seduction. Since the action lies for loss 
of setvices (quod servitium amisit) the 
defence (attributlIng negligence to the 
plaintiff) is neither so absurd nor so 
amusing as the frivolous would make it. 
Perhaps a more important feature of this 
action was a defence based on the admit- 
ted allegation that the plaintiff was not 
the lawful father of the girl concerned. 
Atkinson, J., expressed considerable doubt 
as to whether this form of action lies at 
the instance of a father qua father (in 
which case quaere as to a legitimate 
daughter) or of a father in his capacity 
as master of the house, and if the latter 
be the case whether the same injury can 
be said to be done to one who is only 
master of the house de facto, i.e., because 
the lady of the house is his mistress. The 
learned Judge made short shrift of the 
first defence, and on the second defence 
decided, following a dictum of the late 
Mr. Justice Avory (Peters v. Jones, 1914, 
2 K.B. 781), that the action is based on 
the relationship of master and servant, and 
damages are payable to the master of the 
house. The learned Judge rejected, too, 
the ingenious contention that the almost 
nominal Services in such a case were to 
the mother of the girl. It follows, then, 
that the action of seduction is analo: 
gous to the action for enticement of 
servants, and damages accrue (if at all) 
not to an outraged father, but to a semi- 
fictitious employer who has suffered a 
nominal inconvenience from the way of 
a man with a “maid."—The Law Journal. 


Is Poker illegal ? 

At the conclusion of a prosecution in 
connection with the keeping of a common 
gaming house, the solicitor for the Commis- 
sioner of Police stated that in his opinion 
poker, which had been played, in the club, 
was in itself an illegal game. The learned 
Chief Magistrate declined to express an 
opinion on the point, as it was not in issue 
and had not been argued before him. 

ft is not always easy to determine whe- 
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ther a game is illegal or not. Some games 
are illegal because they are playad in a 
common gaming house; others are illegal 
in themselves (see cases cited in “Stone's 
Justices’ Manual,” page 822). We are not 
aware of any decision as to the legality 
or illegality of poker, and in the Bow 
Street case the premises were held to be 
a common gaming house on grounds other 
than the playing of poker. 

The solicitor for the defence in that 
case said that the membership of the club 
included a baronet, doctors, solicitors, 
architects, stockbrokers, company directors, 
and other people of independent means 
who could well afford to gamble. The un- 
instructed might be inclined to ask what 
on earth this had to do with the case, or 
even to suggest that this was an attempt 
to make one law for the rich and another 
for the poor. He was perfectly justified 
in employing this argument. In Jenks v. 
Turpin (1884), 13 Q. B. D. 505 ; 49 J. P. 20, 
Smith, J., said “Any ıractice which has 
a tendency toinjure public morals is un- 
lawful, and it is for the tribunal hearing 
the case to determine whether the stakes 
played for, the position of the parties, and 
the circumstances under which they were 
played for had a tendency to injure publie 
morals.” 

It may be that to-day the position of the 
gamblers and their financial resources 
would weigh less with the court than they 
did in 1884. But at all events the argu- 
ment is admissible.—Justice of the Peace. 


The Troubles of a Convict. 

A case before the Recorder of London 
recently exemplified once again the almost 
hopeless plight of men who have by re- 
peated offences followed by sentences of 
imprisonment completely lost their 
character. 

A convict on licence charged with steal- 
ing, handed in a statement explaining his 
difficulties, and the learned Recorder 
observed that it was very dificult for a 
man on licence to obtain a situation, and 
also difficult for him to keep a job if he 
did get one, for the police in the execution 
of their duty had to make inquiries as to 
whether he was working in that place. 

We are reluctant to believe that the 
police, if they have to make such inquiries, 
do so in such a way as to jeopardise a 
man’semployment. The police are much 
More anxious to help convicls and ex-con-, 
victs then to harass them. The difficulties 
of the convict are, in one sense, of his 
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own making. That, however, should not 
mean that even after he has expiated his 
offence ke should be left stranded without 
help or hope. If he is to keep out of 
crime he must have work, and the Recorder 
went so far as to say that one of the 
problems to be dealt with was whether a 
man should be let out on licence from 
penal servitude unless something was done 
to provide him with employment. The 
suggestion that the Government or even a 
Society subsidised by government money 
should undertake to find work for ex-convicts 
sometimes meets with objection on the 
ground that there are so many men of 
unblemished character who cannot ‘find 
work. These honest men are of course 
entitled to all possible consideration ; but 
the comparative'y small number of ex- 
prisoners cannot be disregarded on that 
account. After they have served their 
sentences, they ought to be given the chance 
of work as if they really mean to be honest 
men.—Justice of the Peace. 


“Recelving” Property from Juveniles. 

An interesting question was raised the 
other day during the hearing of a case in 
a metropolitan juvenile court. A mother 
brought two young lads before the court 
and sought to prove thatthey were beyond 
the control of her husband and herself, and 
should be dealt with under the provisions 
of section 64 of the Children and Young 
Persons Act, 1933. The bench were not 
convinced, but, as supervision appeared 
desirable, suggested that the boys, who had 
admitted stealing money from their mother's 
purse, should be charged by the mother 
with this offence. The mother agreed to 
do this. Later, the police inspector reported 
that, when about to take the charge, he 
had discovered that the boy who had ad- 
mitted taking the money was under eight 
whereas his brother, who acknowledged 
receiving the money, knowing whence it 
came, was over eight. The younger boy 
could not, therefore, be guilty of any crime 
(section 50). The question was raised 
whether the older boy could be charged 
with “receiving” money which could have 
been properly described as “stolen” had 
his young brother been of legal capacity 
to commit a crime. The punishment of 
“receivers” is provided for in section 33 
(1) of the Larceny Act, 1916, which enacts 
that the offender is guilty of an offence of 
the like degree (whether felony or mis- 
demeanour) as the offence of stealing or the 
obtaining of the goods. Receiving stolen 


JOURNAL 


168 10 


goods, where the offence has not been pro- 
vided for by statute, is a common law offence 
punishable as amisdemeanour {Russell on 
“Crime,” ninth edition, Volume 2, page 
1049), Can a person, then, be indicted for 
the statutory or common law offence, of 
“receiving? when the goods have been 
made over tohim by a person incapable 
by reason of age, insanity or other cause 
of committing the offence of stealing? . 

In R. v. Kenny (1877), 2Q. B.D. 30°; 41 
J. P. 264, the defendant had received goods 
which a wife had taken from her husband. 
At that time awife could not, at common 
law, steal her husband's goods, a defect 
which has, of course, since been remedied 
by the Married Women’s Property Act, 1882. 
It was held that, in the absence of proof 
of a stealing by some other person, the 
defendant could not be convicted of receiv- 
ing stolen goods. This case therefore, tends 
to show that a “receiver” who puts up 
children under eight to “steal” may be 
immune from successful prosecution. On 
the other hand, it is possible that the 
judges would hold that this would amount 
tothe common law offence of a public 
mischief.— Justice of the Peace. 


Forum Conveniens 

This is a remarkable case for another 
reason. The respondents said: Germany 
is the forum conveniens : the contract was 
made in Germany; both parties are Ger- 
man nationals; it falls to be construed ac- 
cording to German law--whereby six 
months’ notice is necessary, to terminate 
at the end of a quarter. The appellant 
said, by affidavit, that being of the Jewish 
faith he would not, without the consent of 
the presiding judge, be allowed to be 
represented in Germany by an advocate ; 
he would have to appear in person before 
the Labour Court and would run the risk 
of being arrested and putin a concentra- 
tion camp. As Slesser, L.J., said: “That 
evidence is unconverted.” The Court held 
that England was, in this case, the forum 
conveniens. See a subsequent note on this 
point by Slesser, L. J., at p. 215. The 
plaintiff was “unlikely to have in the 
foreign courts the rights of advocacy which, 
according to English notions of justice, 
everyone ought to have" (at p. 23). The 
learned Lord Justice cited the principle 
from Logan v Bank of Scotland (No. 2) 
1906, 1 K. B. 141): “The Court should, on 
the cne hand, see clearly that in stopping 
an action it does not do injustice, and, 
on the other hand, I think the Court ought 
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to interfere wherever there is such vexation 
and oppression that the defendant who 
objects to the exercise of the jurisdiction 
would be subjected to such injustice that 
he ought not-to be sued ia the Court in 
which the action is brought, to which in- 
justice he would not be subjected if the 
action were brought in another accessible 
and competent Court.” Greer, L. J., added 
that no injustice would result to the defen- 
dants either, because there were at present 
in London a large number of distinguished 
German lawyers wko could prove the Ger- 
man law:—The Law Journal. 


The Magisterial Protest. 

A London newspaper has stated that Gra- 
vesend justices refused one day last week 
to hear any cases as a protest against 
the condition of the Court which the chair- 
man said looked like a lumber room. 
The room had been cieared of some of 
its furniture in order that it could be 
used later on for some social purpose. 
The Court, it was stated, would be adjourn- 
ed to another day. 

It may be,as the chairman is reporfed 
to have said, that the Magistrates were not 
treated with proper respect. There were 
no’ doubt grounds for a protest. What 
strikes us, however, is that a refusal to hear 
any cases that day might involve serious 
inconvenience to parties and witnesses, 
besides causing considerable additional 
expense. We hope there may be some 
explanation, but on the face of it we should 
have thought it better for the justice, hav- 
ing voiced their complaint, to proceed 
withthe administration of justice, even 
under unpleasant conditions, rather than 
send away those who had attended the 
Court in expectation of having their cases 
heard.—Justice of the Peace, dated March 
13, 1937. 


Manslaughter or Reckless Driving. 
The Koad Traffic Act, 1930, section 11, 
enacted a new statutory offence, punish- 
able either summaritly with a 50l. fine or 
four months’ imprisonment, or upon in- 
dictment with six months’ imprisonment 
and-or a fine. This offence requires the 
Same ingredients—apart from the death— 
as are found in the offence of manslaughter, 
for it is committed if a person “drives a 
motor vehicle on a road recklessly, or at 
aspeed orin a manner which is dangerous 
to the public, having regard to all the 
circumstances of the case...” Now, by 
the Road Traffic Act, 1924, section 34, a 
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person indicted for manslaughter may 
nevertheless be found guilty of the less 
serious statutory offence of reckless or 
dangerous driving under section 11 of the 
1930 Act. It would thus appear that the 
same set of facts may now give rise either 
to the common law offence of manslauguter 
or tothe less serious statutory offence. In 
R. v. Leach (1937, 1 All E. R. 319), L., 
who was charged with manslaughter, was 
ecnvicted under the 1934 Act of dangerous 
driving. He was sentenced to four months’ 
imprisonment and his licence was suspend- 
ed for five years. Driving his car with 
sidelights only on an October night at 
20 miles an hour, he drove down a woman 
from behind, plougaing through a hawthorn 
hedge for 30 feet, and not seeing the 
woman before or afler the collision. Sne 
was dragged under the car and died. 
Macnaghten, J., told the jury that ‘there 
might be cases where a man was driving 
a motor carin a dangerous Manner, and 
then had the misfortune to kill somebody, 
where nevertheless a jury might think, 
either having regard to the age of the 
accused—or for seme reascn or other-— 
there were circumstances which would 
justify the jury in returning a less serious 
verdict.” The Divisional Court held that 
the summing-up was “adequate and correct” 
and that the appellant was fortunate in 
not being convicted of manslaughter. 
Macnaghten, J., had said that he knew of 
no better definition of manslaughter than 
that contained in the Act of 1980. It fol- 
lows that the degree of negligence neces- 
sary to support a charge ot dangerous 
driving will also support a charge of man- 
slaughter:—TLhe Law Jorurnal. 


A Practical International Lawyer. 
From 1902 Pearce Higgins associated 
himself with the teaching of Public Inter- 
national Law. This led to his being ap- 
pointed, in 19038, to lecture on Interna 
tional Law at the Royal Naval War College 
at Portsmouth. In that year he was called 
to the Bar, and when the war came the 
Admiralty were glad to have the advantage 
of his special knowledge; he appeared 
also in the Prize Oourt and Judicial Uom- 
mittee in a number of cases, including 
The Kim and The Leonora. At the Peace 
Conference he was adviser tothe Admir- 
alty, and twice visited Paris. He had now 
attained the position and reputation he 
had always deserved. In 1919 he was 
appointed Whewell Professor of Interna- 
tional Law; in 1923 he was madea K,O; 
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and in 1926 was elected to a Fellowship 
at Trinity College. Meanwhile he had 
contributed extensively to the literature of 
International Law. He edited the last two 
editions of Hall's International Law and 
in 1928 he collected in Studies in Interna- 
tional Law and Relationsa number of his 
most interesting writings, including two 
articles on Defensively Armed Merchant 
Ships, the substance of which had been 
published in 1914 and had then been 
found useful both here and in the United 
States; and the two articles on the Locarno 
Treaties which he contributed to “The Law 
Journal” in 1925. To Pearce Higgins, In- 
ternational Law was practical rather than 
academic, and the circumstances of the 
times brought his long years of laborious 
work to a successful ‚and honoured con- 
clusion —The Law Journal. 


How Judges Lodge 

‘In a prize competition for the vilest 
achievement of Victorian architecture 
this building would be an easy winner. 
That the cleanliness produced by the care- 
takers and the brightness of the flowers 
provided by the High Sheriff makes life 
tolerable where otherwise every prospect 
displeases is a tribute to them.” So wrote 
MacKinnon, J., in the visitors’ book of 
the Judges’ lodgings at Taunton, and itis 
understood that the Somerset County 
Council have taken heed and are attempt- 
ing to find means to abate so grave a 
nuisance, hindering as it does the proper 
administration of justice. Elsewhere, His 
Majesty's judges as far better served, 
especially at Liverpool, but even there 
perfection is not. Not very long ago, 
Macnaghten and Atkinson, JJ. who had 
been holding the Assizes there, wrote in 
the visitors’ book a warm appreciation of 
the lawn tennis court and the excellant 
staff, but added tantatively : “May we sug- 
gest softer pillows ?” 


Worse Lodging 

‘All the time that he was a judge, the 
great Mr. Justice Hawkins set himself to 
the task of improving the accommodation 
at Assizes, in this respect finding most to 
complain of on, the Midland Circuit. Once 
at Aylesbury, he made an energetic pro- 
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test, declaring that the quarters assigned 
to Her Majesty’s Judges were such that 
an officer would not think them good 
enough to billet soldiers in—this was be- 
fore the movement for making army life 
a heuven on earth. “My rest, gentlemen, 
has been rudely disturbed,” said Hawkins 
to the Grand Jury, “in the lodgings as- 
signed to me. My bedroom was hardly 
accessible on uccount of what appeared to 
be a dense fog which was difficult to 
struggle through. Being a bitterly cold 
night and avery draughty room, someone 
had lighted a fire in it, but unfortunately 
al] the smoke came down the chimney 
after going up a little way bringing down 
as much sootasit could manage to lay 
hold of. AN this is the fault of the anti- 
quated chimneys and ill-constrived build- 
ing generally."—The Solicitors’ Journal. 


Increased Sentence on Appeal. 

It is not often that a sentence is increas- 
ed on appeal, but it is well that would-be 
appellants should know that such a result 
may,in certain circumstances, follow an 
il} judged appeal, 

At the Central Criminal Court recently a 
man was sentenced to eighteen months’ im- 
prisonment for demanding money with 
menaces. He appealed against sentence, 
and recently the Court of Criminal Appeal 
doubled his sentence. 

Quarter sessions occasionally increase a 
sentence on appeal from a court of summary 
jurisdiction. 

It would be taking a wrong view of these 
cates to regard the increase of sentence as a 
punishment for a frivolous appeal. 

The court which hears the appeal decides 
what sentence it considers appropriate 
to the offence, and increases it only if it 
thought the original sentence inadequate. 
If it considered the original sentence 
correct, if would not increase it simply 
to mark its sense of the futility of the 
appeal. 

None theless, it is true that the power 
to increase sentence must be a check 
upon frivolous appeals. Convicted persons, 
and those who advise them may well think 
carefully before appealing if the sentence 
is one that would generally be regarded 
as not severe.— Justice of the Peace. 
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It is with some trepidation that anybody 
who undertakes to write an article on the 
Tnidian Constitution dips his pen into 
the receptive but irresponsive inkpot. He 
has before him a huge document of 
332 pages—the Government of India Act, 
1935, as reprinted under the Reprinting Act 
of the same year, with its 321 sections and 
the ten Schedules, and also a short and 
pregnant document issued under the 
signature of the Secretary of State for 
India, containing the Instructions to Gover- 
nors which, before they went out to India, 
were approved by Parliament. This last ap- 
proval is a new step in the history of constitu- 
tional architecture. Hitherto Instructions 
to Governors have been left to the Secretary 
of State, and he is responsible to nobody 
for what he says unless he has to answer 
for them on a vote for reduction of his 
salary. No doubt, however, on an occasion 
of such paramount importance those who 
advise His Majesty thoughtit well that the 
Instructions to be issued to Governors should 
have Parliementary approval; and they had 
it. Taking the Act and the Instructions 
together we have the legal outline of a 
marvellous fabric—surely the most por- 
tentous constitutional structure which has 
` ever been erected by the hands of political 
builders. The simple framework of the 
United States Constitution, the careful, 
modest outlines of the British North 
America Act of 1867, the broad elevation 
of the Australian Constitution Act of 1900, 
when put beside the Government of India 
Act, look like a regular Georgian house in 
Hertfordshire or a shooting ledge in In- 
verness beside the Taj Mahal at Agra. 
The problems set befcre the architects were 
stupendous, almost immeasurable. A con- 
Stition had to be framed which would 
govern the destinies of scores of millions 
of people. ‘The ancient and honoured 
boundaries of caste, creed, race and tradi- 
tion had to be borne in mind. The neces- 
sities of Imperial defence and Imperial 
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justice could not be overlooked. The pos- 
sibility that when the new wine of de- 
mocracy was poured into these old bottles 
the bottles might not stand the strain was 
clearly foreseen. All these considerations 
mean, of course, that the Indian Constitu- 
tion was, and is, essentially an experiment. 
Democratic government is granted to India, 
but itis granted with a cautious and spar- 
ing hand. Ample safeguards are provided 
to secure that if the new experiment should 
not be successful, the strong hand of 
autocratic control may intervene to secure 
the peace, order, and good government of 
the Federation. A Federation it is not yet; 
for an early provision of the Act (cection 5) 
provides that there shall be no Federation 
until the Native Princes or at least some of 
them have voluntarily acceded to the new 
constitution. 

The Federation of India, with its central 
and general powers of legislation and ad- 
ministration, is, therefore, stillin embryo. 
But, as our daily contemporaries recently 
reminded us, the Provinces called Gover- 
nors’ Provinces are, from the first day of 
this month, in politica] existence. Madras, 
Bombay, Bengal, the United Province, the 
Punjab, the Central Provinces, Assam, the 
North-West Frontier Province, Orissa and 
Sind have sprung into political existence 
as semi-Sovereign States deriving their 
powers by direct grant from the Sovereign, 
dependent on the Federation only in certain 
distinctly prescribed matters or regions of 
action and legislation. It is on the con- 
stitution of the Provinces, therefore, that 
the eyes of lawyers who look in these 
matters to the facts of the present, and 
not to the problems of the future, will be 
focused. At the same time no one could 
take up and study Part I, of the Act, 
which describes and outlines the powers 
and jurisdiction of the Provincial Govern- 
ments, without having to refer constantly 
to the earlier and more general provisions 
which do the same for the Federation. To- 


26 JOURNAL 


day we look only at the Provincial Con- 
stitutions which are now in being and com- 
ment on a few of the main provisions which 
have been made for these great States, 
some of them larger than France or Eng- 
land. All of them teem with a newly 
enfranchised population, which consists in 
paris of the most highly educated people 
in the world, in parts of the youthful 
Indian maiden or the illiterate resident 
who, weread, has shown great shrewdness 
in the exercise of his novel power. 


The whole structure being experimental, 
it was necessary to guard against failure 
by keeping inthe hands of the Governors 
of the Provinces a large amount of reserved 
power. This is done in three ways, or 
perhaps we should say in two-and-a-half 
ways. The Governor is told that he will 
be advised by his Ministers (section 50), 
but is reminded that there are many cases 
in which the Constitution requires him to 
exercise his functions in his own “discre- 
tion” (ibid.). He is also told,ina proviso 
to the same section, that there are many 
cases in which the Constitution requires 
that he should exercise his “ individual 
eae Then we read the important 
rule: 

“If any question arises as to whether a matter is 
oris not a matter as respects which the Governor is 
by or under this Act required to act in his discre- 
tion or to exercise his individual judgment, the deci- 
sion of the Governor in his discretion shall be 
final, and the validity of anything done by the 
Governor shall not be called in question on the 
ground that he ought or ought not to have exercised 
his individual judgment,” 

Next the Constitution assigns the Gover- 
nors several “special responsibilities.” The 
list is long. It includes the prevention of 
Menaces to peace in the Province, the pro- 
tection of minorities, security for the rights 
of civil servants, and of british sabjects 
domiciled in England, fair taxation, Eng- 
lisn companies, the protection of the rights 
of Indian States and their Rulers, and— 
what is most important—the execution of 
the orders properly issued toa Provincial 
Government by the Governor-General. At 
this point let us notice a vital provision 
in this wonderful document. It is to be 
found in section 126. The executive 
authority of each Province, we read, shall 
be so exercised as not to impede or pre- 
judice the exercise of the executive authority 
of the Federation, and the executive 
authority of the Federation shall extend to 
giving such directions to a Province as 
may appear to the Federal Government to 

j be necessary for that purpose. If it ap- 
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pears to the Governor-General thata Pro- 
vince is not doing what this direction ccm- 
mands it todo, he may, acting in his dis- 
cretion (that is to say, whether his Minis- 
ters advise such a course or not), make 
any -orders he thinks fit. President 
Roosevelts mouth must water if he has 
time to read section 124; and so, indeed, 
also, may that of the Australian Premier 
and his Ministers. Such a clause would 
have obviated the long struggle over the 
New Deal at Washington, the protracted 
conflicts over the Dried Fruits Act and 
other Acts which have convulsed the Com- 
monwealth of the Antipodes. The execution 
of Federal powers is thus placed among 
the matters in respect whereof a “ special 
responsibility” is imposed upon Governors 
of Provinces. If and so far as any such 
responsibility is imposed upon him, he is 
commanded, in doing his duty to discharge 
it, to exercise his individual judgment. So 
here again the Governor is an autocrat. 
No doubt he may, in the discharge of his 
function as the bearer of special respon- 
sibilities, talk matters over with his 
Ministers. A law which frees him from 
the constitutional obligation to follow their 
advice could never forbid him the right of 
conversation which, in politics as in law, 
is a valuable right. It must be added 
that in the exercise of his discretion or 
individual judgment, the Governor of every 
Province is placed (by section 54) under 
the general contro] of the Governor-General, 
and is told to obey such particular in- 
structions as the Governor General (again 
acting in his discretion) may give him. 
The only restriction placed on the Governor- 


. General when he is issuing orders to the 


Provincial Governors is (section 54, sub- 
section (2)) that he must look at another 


document. This is General Instrument of 
Instruction issued to Governors by the 
Sovereign. The Governor-General must 


assure himself that his orders do not con- 
flict with the general directions contained 
in that important instrument. 

Now for legislation and legislative fields 
of action, With the recent experience of the 
United States, of Canada, and of Australia 
before us, we naturally turn with interest 
to the Fifth Part of the Act which is 
entitled “Legislative Powers.” How has 
the draftsman proceeded in delimiting the 
frontiers of Federal and Provincial powers 
to make laws? Has he followed the 
Canadian plan of 1067, giving a bundle 
of named powers io the Provinces and re- 
serving all others for the Dominion? Or 
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has he followed the Australian and United 
States precedents which reserve to the 
States or Provinces all legislative powers 
not expressly committed into the hands of 
Congress or the Commonwealth Parliament? 
The answer is that he has followed neither. 
At the outset of this dexterous attempt to 
solve the problem he has set aside five 
matters in regard to which the Federal 
Legislature may make laws which are ex- 
empted from any challenge on the ground 
that they have extra-territorial operation. 
This provision seems to us open to a 
charge of redundancy, inasmuch as the 
immediately preceding sub-section (sec- 
tion $9, sub-section (1)) has clearly said 
that the Federal Legislature may make 
laws for the whole or any part of British 
India or for any of the Native States which 
join the Federation. However, the draftsman 
has set out the following—roughly, British 
subjects and servants of the Crown, ships 
and aircraft registered in British India or 
a Native State, the inhabitants of a Native 
State if the acceding Ruler of that State 
has consented to submit to Federal laws, 
and defence forces. Laws dealing with 
these heads are specially guarded, as we 
say, against all attack. 

Next we observe that the draftsman has 
not followed the precedents of history by 
dividing the total domain of legislation 
into two fields. Hehas established three 
fields. These are marked out by the three 
lists which will be found in the Seventh 
Schedule. They are called the “Federal,” 
the “Provincial,” and the “ Concurrent” 
lists. The Provincial Legislature cannot 
trespass in the Federal field, nor may the 
Federal trespass in the Provincial field 
unless there is something in the Federal 
list which will justify the trespass. In 
the Concurrent field both Legislatures may 
work. And outside the area of the actual 
Provinces, that is to say, we suppose, in the 
acceding Native States and in the “Chief 
Commissioner's Provinces,” such as British 
Baluchistan and the Andaman Islands, the 
Federal Parliament may legislate even on 
matters on which, as to the Provinces which 
are given Constitutions, itis powerless to 
make laws. It would take us too far to 
examine the three lists, and it would be 
invidious to point to cases of overlapping or 
inconsistency which may no doubt be found 
and, in the case of so complex a structure, 
can scarcely be avoided, Several forms of 
taxation are left in Provincial hands, whilst 
the customs, export duties and excise duties 
on wine, tobacco, salt and lotteries are 
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Federal. The Concurrent list, in which 
both Legislatures find common ground of 
action, is relatively small and mostly legal 
or semi-legal ingredients. Finally, the 
lawgiver has not forgotten that he may 
have forgotten something or some new 
subject for legislation may turn up, such 
as aviation or wireless telegraphy, which 
were unknown when the Canadian Constitu- 
tion was framed, and whose arrival caused 
difficulties which our readers will remember 
(In re Regulation of Aircraft, 1932, A. 
C. 54; Inve Radio Communication, 1932, 
A. ©. 305). Here the lawgiver has thought 
for the future and expressly left it to the 
Governor-General to decide whether, in 
such a contingency, the Federal or the Pro- 
vincial Parliament shall act. He has also 
tried his best to deal with “repugnancy’ 
of Provincial to Federal laws—a difficult 
problem which, in spite of the careful 
applotment of legislative fields, is sure to 
arise. The Provincial law must give way 
to the Federal if there be a conflict be- 
tween it and any law which the Federal 
Legislature is competent to enact (sec- 
tion 107). The question whether the Federal 
law is within the area of competence may 
of course be raised. If this occurs, a dis- 
pute between two parties, the Federation 
and the Province, will have arisen; and 
must go, without previous litigation, to the 
Federal Court (section 204), from which in 
the last resort there is an appeal to His 
Majesty in Council. No leave is necessary 
—as itis in Australia—for such an appeal, 
though in almost every other case such 
leave is necessary. The Federal Court is 
thus a court of the highest importance. 
Time will show how far it will relieve the 
Privy Council of the heavy burden of Indian 
appeals. 

We must leave lhe Act here to-day, and 
look at the Draft Instrument of Instructions 
issued to Governors. The last issue which 
is obtainable at the usual source is still in 
draft; but itis plain from the record of 
our lay contemporaries that the document 
in its complete form is already in the hands 
of the Provincial Governors, and that they 
are acting on it, The Instructions are 
cxaplementary to the powers given to 
Governors by the Act itself, and theze (ann- 
tained in sections 88 to 93) are already 
wide. Such a Governor can, during a 
recess of the Legislature, enact laws waen- 
ever he thinks it right. He can promulgaie 
ordinances at any time if he thinks it neces- 
sary to enable him to achieve any of the 
purposes which, earlier in the Act, are left 
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to his “discretion” or “individual judgment.” 
He has various other powers as to ‘“‘exclud- 
ed areas," and a final power (section 93) of 
shouldering by Proclamation the whole 
legislative and administrative government 
of the Province. This power would of course 
only be used in an extreme case and can- 
not, withont the consent of the Imperial 
Parliament, outlast six months. It is to 
Governors so armed that the Instrument of 
Instructions has been issued. They seem 
rather elementary, but on the whole are 
entirely fair. The Governor is directed to 
seek out the person who is “in his judg- 
ment most likely to command a stable 
majority in the Legislature” and appoint, 
after conversation with him, other Ministers 
who are likely tocommand the confidence 
of the Legislature. He is exhorted not to 
let his Ministers cast responsibility on him 
in any matter in which they should bear 
it themselves. This isa useful and states- 
manlike direction since ihe object of the 
whole measure is to teach India to stand 
on her own feet. He is exhorted to watch 
over the interests of primitive and back- 
ward communities “who cannot yet rely 
for their welfare on joint political action in 
the Legislature.” He is told to be vigilant 
and ready to differ from his Ministers if 
anything which they propose is repugnant 
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tothe provisions which have been made 
forthe proteclion of British personal and 
business interests. Jéiven if he cannot show 
that the advice tendered by Ministers is in 
conflict with any specific provision of the 
Act heis required to disregard the advice 
if in his private judgment it would have 
the effect of endangering the vital interests 
for the defence whereof he is charged with 
special responsibility. 

All these prescriptions and directions 
give to the Provincial Governors a series of 
powers which are remote from the ordinary 
conception of the position and duties of such 
officers. One cannot, therefore, be surprised 
that the new Ministers or prospective 
Ministers, flushed with victory at the first 
polls, should declare that théy will not take 
office unless the Governor promises to keep 
his powers in abeyance. Such a promise 
of course no Governor could give in limine. 
The moment is, therefore, one for mutual 
forbearance, for patience, and for such con- 
duct on both sides as will foster what 
Burke eloquently described as the “spirit 
of communion.” Without it all Constitu- 
tions, prescriptions and paper liberties are 
dead instruments and useless tools. With- 
out it they can avail nothing to perfect and 
develop “the great contexture of this 
mysterious whole.”"—The Law Times. 





RAISING A QUESTION OF LAW. 


In the case of George Legge and Son, Ltd., 
v. Wenlock Corporation (1936), 80 Sor. J. 
913,in which the Court of Appeal, revers- 
ing Crossman, J., gave a decision on 
November 11, last, an attempt has been 
made, so far successfully, to obtain a 
decision on a question of law, apart from 
the trial of the facts which were and are 
in issue. Before dealing with this case, 
it is convenient to deal in outline with the 
methods by which, under the practice of 
the Supreme Court, decisions on questions 
of law may be obtained apart from the trial 
of the facts. 

Under Ord. 19, 1. 27, the court or a judge 
may— 

“At any stage of the proceedings, order 
to be struck out...any matter in any 
indorsement or pleading which may be un- 
necessary or scandalous or which may tend 
to prejudice, embarrass, or delay the fair 
trial of tne action;...” 
and, as matter will not be struck out which 
is relevant to an issue in the proceedings, 


a preliminary decision may be obtained 
under this orderas to what is relevant, 
though not on the application of the party 
claiming that the allegations made by him- 
self support a cause of action. 

It is provided by Ord. 28, r. 4, that— 

“The Court or a judge may order any 
pleading to be struck out on the ground 
that it discloses no reasonable cause of 
action or answer, andin any such case 
orin case ofthe action or defence being 
shuwan by the pleadings to be frivolous 
or vexatious, the Court or a judge may 
order the action to be stayed or dis- 
missed, or judgment to be entered accord- 
ingly, as may be just.” 

There is, in addition, what Fry, L. Ja, 
described in Willis v. Hurl Beaucham (1886), 
11 P. D. 59 at p. 6-, as “the general jurisdic- 
tion of the ccurt to prevent the prosecution 
of fiivclous and vexatious actions.” 

The court wil only make an order under 
Ord. 25, r. 4, or under its inherent jurisdic- 
tion, in a clear or obvious case, per Lindley, 
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M. R. in Hubbuckv. Wilkinson (1899) 1 Q. 
B 86, at p. 91, and per Lord Selborne, 
L. G. in Metropolitan Bank v. Pooley (1889), 
10 A. ©. 210, at p. 2:4. It is submitted 
that the case must be equally clear before 
any matter will be struck out under Ord. 
19, r. 27. 

Where it is desired to obtain the decision 
of the court ona question of law, apart 
from the trial of the issue or issues of 
fact, and the question of law is one requir- 
ing serious consideration and argument, 
application should be made under Ord. 25, 
r 2, or Ord. 34, rr. 1 to 3. Order 25, r. J, 
abolishes demurrers, and in substitution 
therefore r. 2 provides— 

“Any party shall be entitled to raise by 
his pleadings any point of law, and any 
pointso raised shall be disposed of by 
the judge who tries the cause at or atter 
the trial, provided that by consent of 
the parties, or by order of the court or 
a judge on the application of either 
party, the same may be set down for 
hearing and disposed of at any time be- 
fore the trial.” 

The usual course is to have the points 
of law raised by the pleadings and the 
issues of fact tried together, a less usual 
course is first to obtain the findings of 
the tribunal, that is, the judge or jury, 
on the issues of fact and then to argue 
the questions of law based on such findings. 
The third course is to argue the point or 
points of law raised by the pleadings, be- 
fore the issues of fact are tried and the 
findings known. ‘This course is convenient 
if the facts are not in dispute and are, 
therefore, admitted on the pleadings. 
Where the facts are in dispute, a prior 
decision on a point of law may turn out 
to be academic and as the courts of this 
country are extremely loath to decide 
abstract questions of law, that is questions 
not raised by an actual state of facts, an 
order will probably be refused fora trial 
of a question cf law, before disputed facts 
are tried. Stephenson Blake v. Grant 
Legros and Cohen (131v) 116 L. T. 2680. A., 
in which case Lush, J., at p. 269, is report- 
ed to have said: “I only wish to add that 
I have had some experience—not very 
large, but some experience—in these en- 
deavours to pick oub propositions of law 
and get them tried first, and can only 
say that I can scarcely recollect a case in 
which in the end, such an attempt did 
not entail more expense and delay than 
if the action had been tried in the ordinary 
course and in Codling v. Mowlem (1914) 3 K. 


JOURNAL 


29 


B. 1035, at p. 1063, Kennedy, J., spoke 
of “one more instance of the difficulty of 
trying to eliminate from a case everything 
except ihe law.” 

Order 34, r. 1, provides that “The parties 
to any cause or matter may concur in 
stating the questions of law arising 
therein in the form of a spacial case for the 
opinion of the court....” This creates 
no difficulty if the parties are agreed 
upon the facts epecially if they are aware 
of this before aclion brought, cf. Attorney- 
General v. Arts Theatre [1933] 1 K. D, 
439 C.A. Rule 2 of the Order, however, 
does create a certain amount of difficulty. 
It provides that— 

“Sf it appears to the court or a judge, 
that there is in any cause or matter a 
question of law, which it would be 
convenient to have decided before any 
evidence is given or any question or issue 
of fact is tried, or before any reference 
is made to a referee or an arbitrator, the 
court or judge may makean order accord- 
ingly, and may direct such question of 
law to be raised for theopinion of the 
court, either by special case or in 
such manner as the court or judge may 
deem expedient, and all such further 
proceedings as the decision of such 
question of law may render unnecessary 
may thereupon be stayed.” 

Where the parties are agreed on the 
facts, either they can concur in stating a 
special case under r. 1, or the allegations 
in the pleadings will be admitted and a 
point of law raised under Ord. 25, r,.2 
supra. When the parties are not agreed un 
the facts it is in theory open to the 
master to order under Ord. 34, r. 2, that 
they should raise a question of law by 
special case; butas a special case con- 
sists in a statement of facts, if, as is 
supposed, the parties cannot agree on the 
facts, such an order would be valueless, 
It is, therefore, not apparent how an 
occasion for oidering the parties to raise 
a question of law by special case could arise 
in practice. 

The court or a judge can, however, under 
r. 2, order a question of law to be raised 
“in such manner asthe court or judge 
may deem expedient.” This gets over 
the difficulty of the parties agreeing cnu 
special case. Further, under this ruje it 
is not necessary, as it is under Ord, 25, 
r. 2, for the point of law to be raised 
on the pleading. It was for this latter 
reason no doubt, that in the case of 
Legge v. Wenlock Corporation, referred tọ 
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above, the point of 
under Ord. 34, r. 2 

The question in Legge's Case was whether 
a certain water-course or culvert was, as 
the plaintiffs claimed, a sewer and there- 
fore vested inthe defendant corporation. 
In their reply, the plaintiffs pleaded that 
there had been a change from a natural 
stream to a sewer within the Public 
Health Act, 1875. Ag the defendants did 
not deliver a rejoinder there was no answer 
tothis plea raised on the pleadings, except 
in so far asthe plea consisted in allega- 
tions of fact which, under Ord. 27, r. 13, 
were in issue. 

When the case had been opened for the 
plaintiffs in the court of first instance, the 
defendants’ counsel said that he wished 
to raise a question of law which he sub- 
mitted would, if answered in favour of the 
defendants, dispose of the case and avoid 
the necessity of calling evidence on either 
side. If, however, the question were answer- 
ed in favour of the plaintiffs, the evidence 
would have to be called. 

The point of law, which was formulated 
under Ord. 34, r. 2, was 

“Whether the change of status from a 
natural stream to a sewer within the 


law was formulated 
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Public Health Act, 1875, as claimed in 
paragraph 5 (e) of the plaintiff's reply 
to have taken place, was in law possible.” 
After an argument lasting several days, 
Crossman, J., delivered a reserved judgment 
in which he decided that such a change 
of status was in law possible. As an appeal 
from this decision was an interlocutory one, ` 
leave to appeal was necessary and was 
given by the learned judge tothe defendants. 

The Court of Appeal, as stated above, 
reversed the decision of Crossman, J., and 
held that the change of status from water- 
cou'se to sewer was not in law possible, 
and accordingly answered the question of 
law in the negative. Leave was given 
to appeal to the House of Lords. Accord- 
ingly, unless there is a successful appeal 
to the House of Lords, the parties will, in 
this instance, have had the point of law 
decided without the costly procedure of an 
investigation of fact. 

The decision of the Court of Appeal will 
be of considerable interest to practitioners 
as the obtaining of a decision on an abstract 
point of law is often of great value to parties, 
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ASSURANCE AND PUBLIC POLICY. 


The vicissitudes of an insurance claim 
based on alife policy taken out by one 
who subsequently became a felo de se, 
have afforded to the profession a study of 
the first importance in the theory of pub- 
lic policy, two fine demonstrations in legal 
logic, and an object leeson in judicial 
legislation. 

The facts that came before Mr. Justice 
Swift in Beresford v. Royal Assurance Co. 
(1986 2 AllE R. 1052) were these. The 
insured had taken alife policy from the 
defendant insurers, and the policy contain- 
ed a clause exempting the insurers from 
any liability for suicide “sane or insane” 
during the first year, except to assignees 
for value. It further purported to prevent 
the insurers from availing themselves of 
any defences other than the express con- 
ditions of the policy. It appeared from 
the finding ofa jury that the insured, 
more than a year after the policy was 
issued. had committed a felonious suicide. 
On these facts the claim of the adminis- 
*tatrix of the assured seeking to recover 
from the insurers the benefit of the policy 


especially large corporations.—The Soli- 
citors’ Journal. 
was upheld by the learned Judge. From 


this judgment the insurers appealed, and 
the Court of Appeal (1937, 2 Al E. R. 243) 
has now reversed the decision. 

It is not clear from the language of 
Swift, J's judgment to what extent the 
learned Judge was influenced by the vari- 
ous inferences that can be drawn from the 
limited suicide clause. His argument ap- 
pears to take the form that, since sucha 
clause was inserted in order to show to 
the world the limits of the liability, it 
would be against all principles of commer- 
cial law to introduce any implied condi- 
tions of a wider scope, and from one point 
of view, indeed, against the public policy 
crystallised in contract. Against this it 
may be urged that the express “sane or 
insane” operates asa “cautionary” phrase 
to protect the company for a year from 
the effect of an "insane suicide” without 
exposing them to the implication of danger 
from a “sane suicide,” since policies tend 
to be construed against the insurer. But 
the Court of Appeal has now swept these 
subtleties aside hy asserting the principle 
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that public policy is not in the nature of 
an implied condition, nor, apparently, does 
it depend upon pleading. Public policy 
is paramount to all conditions, and inheres 
in the jurisdiction of the Court. More- 
over, this particular piece of policy, which 
prevents a criminal from reaping (even 
posthumously) the profit of his crime, is 
paramount to the accepted postulate of the 
sancity of contract. 

A second point that appears to have 
been present to the mind of Swift, J., was 
the distinction between the position of the 
executors of a suicide and those of any 
other criminal attempting to profit from 
his crime ; from the point of view of the 
executors of the latter, the hanging of a 
criminal may be said to be accidental 
compared with the death of a suicide. Any 
suggestion of validity io this distinction 
is dispelled by the clear statement of 
the Court of Appeal that since the execu- 
toris no better than an assignee, and 
since an assignee is no better than his 
assignor, no logical difference exists bet- 
ween the executors of a suicide and those 
of any criminal claiming in his own right. 
Apparently the assignee must fail, contract 
notwithstanding, even if the suicide take 
place within the first year. 

But the most substantial argument of 
Swift, J.’s, consisted in a historical account 
of the doctrine of public policy, and a 
dialectical limitation of the doctrine in the 
light of aseries of limitative dicta (for 
some relevant cases, see The Law Journal 
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of July 11, 1936, Vol. 82, p. 27, Swift, J.’s, 
judgment having been given on July 13, 
1935). The effect of this was to overrule 
a decision on the nearcst available facts 
to these, namely, Mauntleroy’s case, Amica- 
ble Soceity v. Bolland (1830,4 Bligh N. 5. 
194). This case the Court of Appeal hus 
reaffirmed, and in doingso has preveuted 
an interesting piece of judicia) legislation. 
And this is of interest since it illustrates 
a curious piece of legal history. Recently, 
after a period in which the doctrine of 
public policy had been given full play, 
along with other doctrines of a political 
or social reference, there has been a rever- 
sion to formalism. It appears, however, 
that the doctrine of public policy has sur- 
vived, not as a social, but as a formal 
doctrine. In an extreme case, Haseldine 
v. Hosken (1933, 1 K. B. 822), the Court of 
Appeal considered seriously, albeit obiter, 
the proposition that insurance against one's 
own negligence is in breach of public 
policy. ‘his, which might appear to the 
dialectician to be a reduction to absurdity 
of the doctrine of public policy, has now 
been explained by the Court of Appeal, 
in the light of the classical distinction 
between acts of commission and acts of 
omission, i. e., between voluntary felonies 
and involuntary felonies. Nevertheless, it 
may be felt that in Beresford v. Royal 
Assurance Co. the doctrine of public policy 
has (doubtless, quite rightly) achieved a 
wide scope.—The Law Journal. 
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Extracts from Contemporaries. 


inquest on Treasure Trove. 

There is always a romantic sound about 
the announcement that an inquest is to be 
held on treasure trove, and little is gen- 
erally known about the origin or extent 
of this jurisdiction. It is the duty of the 
coroner to go where treasure trove is said 
to have been found, and there to summon 
2 jury to inquire whether it has been 
found, in fact, and who were the 
finders. He has no jurisdiction to 
inquire into title since the title of the 
Crown or the Crown's grantee arises 
from the fact. ‘Treasure trove is gold, 
silver coin, plate or bullion found concealed 
in any place, the owner of which is un- 
known. It is of the essence that it shall 
have been concealed, since if it was merely 
abandoned or lost it is not treasure trove in 


the legal sense. The importance of the dis- 
tinction is that treasure trove belongs to the 
Crown by the prerogative, whereas prope:ty 
abandoned or lost belongs to the first 
finder as against all but the true owner 
(Armorie v. Delamirie (1722), 1 Stra. 505). 
There is, however, a presumption of con- 
cealment in many cases, where the facts 
might be consistent with mere loss. In 
the case just reported in the London papers, 
where a gold armlet has been picked up 
on the Sussex coast and diagnosed by the 
authorities of the Britisn Museum as Britisn 
of the bronze age, i¢ will be interesting 
to see what conclusion is arrived at by the 
jury. The armlet may not have been con- 
cealed by anyone. It may have been stolen 
and abandoned by the thief, or it may, 
have been an early Briton’s walking dress. 
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which he or she took off before a swim 
and lost upon the beach:— Justice of the 
Peace. 


Week-ends in Prison. 

Rochester (New York) is trying an ex- 
periment in imprisonment by instalments. 
A man who said five days’ sentence would 
ruin his little business is to work off his 
sentence in three week-ends, which pre- 
sumably, will not involve him in financial 
loss. Ib is stated that if this kind of thing 
works well in Rochester it may be extended 
throughout New York State. 

We have sometimes advocated partial 
deprivation of week-end liber! y as a punish- 
ment for young offenders, but we have 
never contemplated a system of week-ends 
in prison for adults. There is much to 
be said for it in theory: it imposes some 
discomfort upon the offender himself by 
locking him up for what would ordinarily be 
a periodof leisure and enjoyment, without 
involving him and his family in loss of 
income. In practice, however, there would 
be much inconvenience and waste of time 
for the prison authorities in the repeated 
receptions and discharges, with all their 
formalities, which these week-end visits 
would entail. 

Short sentences of even a week or two 
are very much deprecated by those who 
have actual experience of prison adminis- 
tration. If the week-end detention scheme 
were ever put into force in this country 
it would mean the establishment of anew 
type of institution distinct from the prisons 
in which longer sentences are served.— 
Justice of the Peace. 


The Certainty of Sir John Simon. 

A perusal of the chapter “Royalty and 
the Law” will confirm the wonder of the 
legal profession at the confidence of Sir 
John Simon that no legislation is necessary 
by reason of the fact that for the first time 
since the Act of Succession, the reigning 
Sovereign has two daughters and no son, 
The difficulty arising from the limitation 
of the successors to “heirs of the body” 
of Princess Sophia, was mentioned by the 
author long before the Abdication, as one 
which troubled the minds of “those who 
are learned in the law of succession and 
descent.” 

Perhaps it is that the faith of Sir John, 
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with the idea of primogeniture in his mind, 
and unencumbered by the learning which 
leaves the specialists in doubt, is founded 
on some principle of the Common Law, over 
which no rule or theory of Equity or Chancery 
can prevail. Andhis faith, doubtless, has 
been fortified by the concurring opinions 
of the Law Officers, both of whom, like 
himself, have won high distinction as 
lawyers and advocates on the Common Law 
side. It is not for them to be worried 
by the "fancies of those who are learned 
in the law of succession and descent,” even 
though a short Act, to which the Dominions 
would now agree, might set all doubts at 
rest for ever: -The Law Journal. 


Juries Remain. 

The idea, gradually growing to a con- 
Viclion, Ihat juries were as good as dead 
in civil actions, was ruthleesly corrected 
by the Court of Appeal in Hope v. Great 
Western Railway Co. (1937, 1 All. E.R. 
t25), when the M.R., Slesser, Romer, Greene 
and Scott, L.JJ., dismissed the defendant's 
appeal from an order of Lewis, J , affirming 
the Order of a Master granting trial of the 
action ‘for personal injuries) with a jury. 
The M.R. delivered the unanimous j adgment 
of the Court: ' 

“Mr. Saunders had contended that, on the 
true construction of sec.6 of the Act of 
1933 and the rules relating to trial by jury, 
the party applying for a jury had to show 
some special cause or reason why a jury 
should be ordered, and he contended that 
the discretion in this case had been wrongly 
exercised because the Judge and the Master 
had not proceeded on the basis that they 
ought not to order a jury unless cause was 
shown. 

“In his (the Master of the Rolls's) judg- 
ment those contentions were not well found- 
ed. Sec. 6 of the Act of 1933 placed the 
matter in the discretion of a Court or a 
Judge. It wasa completely untrammelled 
discretion. He could find no justification 
for putting any limitation on the clear 
words, as he regarded them, of the section 
leaving the matter in the discretion of the 
Court or a Judge.” 

Those who don't believe in juries can 
only hope that when the arrears are heavier 
the Court or Judge may, in the exercise 
of untrammelled discretion, think it indis- 
creet to order a jury unless good cause 
is shown.—The Law Journal. 


FA ail 


INDIAN 


bah Na 





CASES 








1937 


JOURNAL 


Vol. 168 


[The Editors do not hold themselves responsible for the views expressed by contributors.) 





CO-OPERATIVE SOCIETIES AND POLITICAL OBJECTS. 


The question how far political objects 
are within the scope of co-operative 
societies a8 a proper object for the applica- 
tion of a limited part of their funds was 
considered in the recent case of Cahill v. 
London Co-operative Society, Limited. 

Attention must first be drawn to a 
decision under the Industrialand Provident 
Societies Act, 1876, s. 12, sub-s. (7), of which 
provided that the profits of a society might 
be applied to “any lawful purpose.” In 
this case—Warburton v. Huddersfield 
Industrial Society (67 L. T. Rep. 43; (1892) 
1 Q. B. 817)--the rules provided that the 
profits of all business carried on by the 
society, after paying or providing for the 
expenses of management, interest on loans, 
the proper reduction in value of fixed 
stock, and for interest upon the subscribed 
capital, should be applied by direction of 
the ordinary quarterly meeting “either to 
increase the capital, reserve fund, or 
business of the society, or to any lawful 
purpose; and the remainder less any 
grant that may be made for educational 
purposes... shall be divided among the 
members in proportion to the amounts of 
their purchases of the shares during the 
half-year...” The Court of Appeal applied 
the “ejusdem generis” rule tothe foregoing 
passage and, affirming the decision ofa 
Divisional Court, held that the application 
of part of the proite toa subscription toa 
fund for the support of workmen on strike 
in the neighbourhood was not a “lawful 
purpose” within the meaning of the rule. 

“Now we have there,” Lord Herschell said, 
“the words ‘any lawful purpose’ not 
standing alone asin the statute; there are 
words preceding them and words following 
them which it is impossible to disconnect 
from them, or to disregard as throwing no 
light upon them.” The preceding words 
were quoted with an observation to the 
effect that it was certainly not uncommon 
where general words followed particular 
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words, and the former were such as would 
cover all the cases to which the latter 
applied, to put some limitation upon the 
general words having in View the particular 
words with which they were associated. 
That pointed to the words “any lawful 
purpose” being restricted to some purpose 
of the society such as the previous words 
would have relation to. “But then,” the 
judgment continues, “comes what, to my 
mind, is still more impcrtant, namely, that 
the remainder...is to be divided, ‘less any 
grant that may be made for educational 
purposes.’ It is impossible, therefore, to 
read that clause without seeing that a 
grant. for educational purposes is excluded 
from ‘any lawful purpose,’ because the 
remainder from which you are to deduct 
the grant for educational purposes is what 
is left after allowing for all you have 
applied to ‘any lawful parpose.’” 

The learned Lord drew the following 
conclusion from these considerations: 
“Therefore, this clause, taken in conjunc- 
tion with what I have already called atten- 
tion to (Lam not sure that it would not even 
if it stood alone), seems to me to show that 
you must put a construction upon this 
clause which would exclude the unlimited 
rigot of the members to apply the profits 
of the society to any and every purpose, 
provided only it is not illegal.” 

This decision rests on the rules of a 
society concerned and provides an example 
of the application of a principle whicn is 
to be kept in mind in construing rules of a 
similar character notwithstanding the 
change which has taken place in the 
other factor in these cases, namely, the 
enabling statute. In Cahill v. London Co- 
operative S ciety, Limited (sup.) the rules of 
the society—whose objects were defined as 
inter alia “to carry on the business of 
storekeepers, general dealers, and universal 
providers in all its branches’-—~provided , 
that 5 per cent. of the net profits should be 
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allocated in equal Shares to educational 
and political objects. No difficulty arose 
in this case as to what the rules meant; the 
only question was whether the rules 
themselves were ultra vires the Industrial 
and Provident Societies Act, 1893, which was 
passed to consolidate the law relating to 
such societies. 

The effect of s. 10, sub-s. (1), of this Act 
and of clause 10 of the Second Schedule is 
that the rules of a society registered under 
the Act shall contain provisions in regard 
to the mode of application of profits, while 
sub-s.(6) of the same section provides that 
the rules of every society registered under 
the Act shall provide for the profits being 
appropriated to any purposes stated therein 
as determined in such manner as the rules 


~ direct. 


In Lafferty v. Barrhead Co-operative 
Society (1919, 15e. L, T. 257) it was held 
that the rules of the society concerned 
were not wide enough to authorise the 
application of profits towards political 
objects, ` but, as Mr. Justice Luxmoore 
observed in Cahill’s case, it was quite 
plain that if the rules had been wide 
enough the decision would have been the 
other way. “The only question,” Lord 
Ormidale said in the Scottish case just 
referred to, “is whether s. 10, sub-s. (6) of 
the Act of 1893 gives the members ofa 
society registered under the Act power to 
vote part of the profits to political objects. 
In my opinion it does. The only limita- 


. ‘tion is that those purposes must be stated 
in the rules, or determined in such manner 


as the rules directed.” 

Cases of the character under considera- 
tion raise one aspect of the wider problem 
associated with the scope of enabling 
statutes. Oonsiderations of space forbid 
anything approaching a complete treatment 
of so large a subject here, but brief 
allusion may be made to some of the 
cases in which the problem has been dis- 
cussed. 5 
“Where an Act of Parliament creates a 
corporation for a particular purpose and 
gives it powers for that particular purpcse, 
what it does not expressly or impliedly 
authorise is to be taken to be prohibited. 
According to Lord Blackburn in Attorney- 
General v. Great Eastern Railway (42 L. T. 
Rep. 8:0; 5 App. Cas. 473) this, at least, 
was decided in Ashbury Railway Carriage 
and Iron Co. v. Riche (83 L. T. Rep. 450; 
L. Rep. 7 H. L. 653), a case which applies 
to “all companies created” and, as Lerd 
Macnaghten added in Amalgamated Society 
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of Railway Servants v. Osborne (101 L.T. 
Rep. 727; (1910) A. C. 87), to all companies 
“established ‘by -any statute for a particular 
purpose. ” ; 

The principle recognised by the House 
of Lords in the Ashbary Railway Carriage 
and Iron Company v. Riche and Attorney- 
General v. Great Hastern Railway was put 
into positive form by Lord Watson in 
Baroness Wenlock v. River Dee Company 
(10 App. Cas. 362) as follows: “Whenever 
a corporation is created by Act of Parlia- 
ment with reference to the purposes of 
the Act, and sclely with a view to carrying 
those purposes into execution, [ am of 
opinion not only that the objects which 
the corporation may legitimately pursue 
must be ascertained from the Act itself, 
but that the powers which the corporation 
may lawfully use in furtherance of these 
objects must either be expressly conferred 
or derived by reasonable implication from 
its provisions.” Moreover, a power may be 
not only consistent with but reasonably 
conducive to the proper objects of a society, 
and yet not so necessary as to be implied 
when not expressly given—per Lord 
Selborne in Murray v. Scott (51 L. T. Rep. 
462; 9 App. Cas. 519). 

The position was considered as regards 
the collection and administration of funds 
for political purposes by the appellants in 
light of the provisions of the Trade Union 
Acts of 1871 and 1873 in Amalgamated 
Society of Railway Servants v. Osborne 
(sup.). The fact that the Trade Union 
Act, 1913, legalises political funds of trade 
unions there held to be illegal does not, 
of course, detract from the accuracy of the 
decision or render it less useful as an ex- 
emplification of the principles with which 
we are concerned. 

Lord Macnaghten referred to the argu- 
ment that the power in question was 
incidental, . ancillary, or conducive to the 
purposes of trade unions inthe following 
terms: “If these rather loose expressions 
are meant to cover something beyond what 
may be foundin the language which the 
Legislature has used, all 1 can say is that, 
so far as I know, there is no foundation in 
principle or authority for the proposition 
involved in their use. Lord Selborne, no 
doubt, did use the term ‘incidental’ ina 
well-known passage in his judgment in 
Attorney-General v. Great Eastern Railway. 
But Lord Watson certainly understcod him 
to useit as equivalent to what might be 
derived by reasonable implicaticn from 
the language of the Act to which the 
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company owed its constitution; and Lord 
Selborne himself, to judge from his language 
in Murray v. Scott, cculd have meant nothing 
more.” 

The same learned Lord observed that it 
could hardly be contended that a political 
organisation was not a thing very diffe- 
rent from a combination for trade purposes, 
and that there was nothing in any of the 
Trade Unions Acts (the reference is, of 
course, to those in force at the time of the 
decision in 1909) from which it could rea- 
sonably be inferred that trade unions, as 
defined by Parliament, were ever meant 
to have the power of collecting and ad- 
ministering funds for political purposes. 

Tne foregoing must suffice as a somewhat 
brief sketch of the principles governing 
the relation which must exist between 
the rules of a society and the statute under 
which itis registered. Further examination 
for the view-point of our inquiry-is, more- 
over, unnecessary in light of the recent 
decision in Cahill v. London Co-operative 
Society, Limited, which enables an un- 
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qualifed affirmative to be given to the 
question whether an application of co- 
operative funds to the political object of 
the kind there concerned is within the. 
scope of the Industrial and Provident 
Societies Act, 1893, The plaintiff claimed, 
and was refused, a declaration that the 
defendant society was not eutitled to 
allocate any of its profits to a political fund, 
or for the purpose of political propaganda, 
or for conducting any local or Parliamentary 
elections, Mr. Justice Luxmoore holding that 
the allocation of 5 per cent. of the net 
profits of the society to educational and 
political purposes was perfectly valid and 
that neither of these objects was ultra vires 
the rules or the Act of 1893. 

In light of this decision it is clear that 
the sole question for decision in future 
cases of the same kind will be whether 
or not an allocation for similar political 
objects are ultra vires the rules, and the 
answer to that questicn will depend, of 
course, upon the particular rules of the 
society concerned.—The Law Times. 


LIABILITY OF A HUSBAND FOR TORTS COMMITTED BY HIS WIFE. 


The case of Barber v. Pigden (ante, p. 
48) is one more example of an attempt 
to makea husband liable fora tort com- 
mitted by his wife. There a husband and 
wife were sued fora slander, the wife on 
the ground of uttering and the: husband on 
the ground of authorising his wife to 
utter the words complained of. The case 
was tried before Mr. Justice Talbot and 
a common jury, anda verdict was return- 
ed against both defendants, the jury find- 
ing asa fact that the wife had uttered and 
that the husband had authorised his 
wife to utter the slanders. On appeal 
the Court of appeal, while dismissing the 
appeal of the wife, allowed the appeal of 
the busband, holding that there was no 
evidence upon which the jury could have 
come to the conclusion that any of the 
slanders were spoken by the wife as her 
husband’s agent or with his authority. 

This appears to be the first case dealing 
with the liability of a husband for the 
torts of his wife, since the old common 
jaw position was swept away by the pass- 
ing of the Law Reform (Married Women and 
Tortfeasors) Act, 1935 (25 & 26 Geo. 5, c. 30). 

It will be remembered that at common 
law the wife had no such existence ag 
ta enable herto sus or be sued alone, and 


in respect of a tort committed by her dur- 
ing coverture she could not be sued alone, 
but her husband had to be joined for 
conformity. The basis of the rule was that 
as all the wife’s property vested in the 
husband, an action against her alone 
would be fruitless. If, however, the wife 
died before judgment the suit against 
the husband abated, whileif the husband 
died before judgment, the suit continued 
against the wite (Wrightv. Leonard, 1861, 
11 ©. B. (N. S.) 258; Capel v. Powell, 1867, 
170. B. (N. S.) 743), but he was only 
answerable so long as the relation of hus- 
bandfand wife continued (Head v. Briscoe, 
1833, 5 C. & P. 484), so that he ceased to 
be liable if there had been a divorce 
(Capel v. Powell sup.) or a decree of 
judicial separation (Cuenod v. Leslie (100 
L T. Rep. 675; (1909) 1 K. B. 880), or the 
wife had obtained a protection order (see 
Ramsden v. Brierley, 1875, L. Rep. 10 Q B. 
147), ora separation order with a non- 
cohabitation clause: (Summary Jurisdiction 
(Separation and Maintenance) Acts, 189;—~ 
192). 

It washeld in Edwards v. Purter (132 
L. T. Rep. 493; (1925) A.C. 1) that the hus- 
band's liability remained unaffected hy 
the Married Women's Property Act, 1882 
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(45 & 46 Vict. c. 75), although the wife's 
position was altered by sect. l, sub- 
sect. (2), thereof, which provided that a 
married woman should be capable of 
being sued in all respects as ifshe were 
a feme sole and her husband need not be 
joined with her as a defendant or be 
made a party to any action or other legal 
proceedings taken against her. The hus- 
band's liability thus to be made liable has 
now been finally removed by the Act 
of 1935 (sup.), sect. 3 of which provides 
that the husband of a married woman 
shall not, byreason only of his being her 
husband, be liable (a) in respect of any 
tort committed by her after the marriage 
or (b) to be sued, or made a party to any 
legal proceedings brought in respect of any 
such tort. This section has been held 
by the Court of Appeal to be retrospective 
in its application so as to apply to torts 
committed before the Act came into opera- 
tion, namely, the 2nd August 1935, so that 
itis only in cases where legal proceedings 
have been instituted in respect of. any 
tort before that date, as specifically provid- 
ed for by sect. 4, sub-sec. (1) (b), of the 
Act, that a husband is now liable to be 
joined for conformity in respect of, and 
thereby’ rendered liable for a tort com: 
mitted byhis wife, and it is obvious in 
view of the length of time which has now 
elapsed since the Act was passed, that 
such cases must be very limited in number, 
_if non-existent, and thisis so whether the 
institution of proceedings means the service 
or the issue of the writ. 

At first sight it might appear that, since 
the passing of this Act, no action can be 
brought in which it is sought to make 
a husband liable fora tort committed by 
his wife, wherethe actual tort was in fact 
committed by her alone. But such is 
not the case, and the words in sect. 3 (sup.) 
“by reason only of his being her husband,” 
provide the clue tohis continued liability 
in certain cases, and of course this liability 
is nota new one only brought into being 
since the removal of the common law 
liability of the husband to be joined for 
conformity. It has always been possible to 
render a husband liable in tort for the 
acts of his wife, quite apart from his 
liability arising from the conjugal relation- 
ship, and the liability is one arising from 
an authority given by the husband to his 
wife to commit the tort. This method of 
making the husband liable had an 
, advantage over the method of making him 

liable by merely joining him for conformity 
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in an action against his wife,.fer in spite 
of the difficulty of proof of authority, if 
this could be established, the husband could 
not escape liability by the happening of 
an event subsequent to the commission 
of the tort, an event over which the injured 
party had no control, such as the deter- 
mination of the marriage relationship or 
the death of the wife before judgment, the 
effect of which upon the continuance of the 
old common law action has already been 
pointed out: (see Lyons v, O'Brien (1911) 
2 I. R. 539; Burdett v. Horne, 1911, 27 
Times L. Rep. 402, affirmed 28 Times L. 
Rep. 83’. This position remains unaffected 
by the provisions of the 1935 Act (sup.), 
and whatever acts or conduct on the 
part of the husband were necessary and 
sufficient to make him liable before this 
Act was passed, are necessary and suffi- 
cient still. And where in such cases the 
husband’s liability is established, he is 
made liable by reason of some conduct 
or act of his owa, the torts committed by 
his wife being considered inlaw as hav- 
ing been committed by him, and not, as 
was the case where he was only joined for 
conformity, owing to tke fact that he 
happened to be the husband of his wife. 
Further, where he is thus sued he and 
his wife may put in separate defences 
(Burdett v. Horne (sup.)), whereas in the 
common law action there was only one 
defence and one judgment (Beaumont v. 
Kaye, 99 L. T. Rep. 51; (1904, 1 K. B. 
292). 

Thus, where it can be proved that the 
husband gave his wife authority to commit 
the tort he is responsible, and where there 
ig antecedent authority from the husband 
to the wife, tha position is clear; similarly 
where there is proof that the wife purported 
to act ashis agent, and there was contem- 
poraneous or subsequent ratification by the 
husband, his liability is the same (Lyons v. 
O’Brien (sup.)). 

It is difficult to lay down any test of what 
amounts to proof of authority, but as was 
said in the case under discussion by 
Mr. Justice Talbot in his summing up and 
assented to by Lord Justice Sectt, ‘authority: 
would not be satisfied merely by the fact 
that the husband knew that these stories 
were being told by the wife. . authority 
must be something in the nature of active 
authority,” and, further, where a husband 
not only authorises the tort, but also 
participates in the wrongful act and 
benefits by it, he is also liable (Burdett v. 
Horne, sup.): see also Charlton v, Coombes 
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(1863, 4 Giff. 372). The tort with which 
we are here concerned was a slander, 
and it may wellbe more difficult to prove 
authority insuch a case than where the 
tort alleged is an act of negligence or 
fraud, but the principle appears to be the 
same ; and it must be borne in mind that 
where the relationship between the hus- 
band and wife is such that the wifeis held 
to be the husband's agent, and an authority 
to do the actis implied in law, then, al- 
though no actual authority may be proved 
yet the husband will be liable as any 
other principal for the acts of his agent 
done within the scope of his authority 
within the principle laid down in Barwick 
v. The English Joint Stock Bank (1867, 16 
L. T. Rep. 461; L. Rep. 2 Ex. 259) and 
Lloyd v. Grace Smith and Co. (107 L. T. 
Rep. 531; (1912) A. C. 716). 

Thus, where upon the sale of a business 
which a wife was authorised to conduct 
on behalfof her husband the wife made 
fraudulent misrepresentations which induc- 
ed the sale, the husband was held liable 
to the purchaser in damages on the ground 
that, as he had made his wife his agent 

- in the negotiations, he was bound by her 
statements: (Taylor v. Green, 1837, 80. & 
P.316). ' 

Similarly, where a wife who was employ- 
ed by her husband asa forewoman in his 
business had given orders to a servant to 
drive a cart, the wheel of which was de- 
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fective, and while the servant was driving 
it the wheel came off and injured him, it 
was held that the husband was liable in 
damages for negligence and responsible 
for the orders.of his wife, who was acting 
as his agent in giving them, as though 
he himself had given the orders to the 
servant: (Miell v. English, 1866, 15 L. T. 
Rep. 249). 

In all these cases which we have been 
discussing, the husdand and wife are in 
the position of joint tortfeasors (see the 
definition thereof per Lord Justice Serutton 
in The Koursk, 131 L. T. Rep. 700, at p. 706; 
(1924) P.140, at p. 155), and their liability 
to be sued as such existed at common 
law (Vine v. Saunders, 1837, 4 Bing. 
(N. C.) 96). 

Since they are, therefore, joint tortfeasors, 
the novel position may now arise, in 
view of the provisions of Part TI of the 
1935 Act sup.), that where the husband or 
the wife is liable in respect of the damages 
awarded in any such action against them 
either of them may recover such con- 
tribution from the other as is allowed 
under the Act. Since the cause of action 
for contribution between joint tortfeasors 
would not appear to bein tort but in con- 
tract upon an implied assumpsit (see 
Merryweather v. Nixon, 1799 8 T. R. 186-. 
Betts v. Gibbins, 1834, 2 A. & E. 57), there is 
nobar to such an action at the suit of 
either against the other—The Law Times. 


SINGLE WOMAN. 


The Oxford Dictionary tells us that one 
of the meanings of the protean word 
“single” is “unmarried, celibate,” and, if 
corroboration were needed for the evidence 
of this great guide to our language, as 
it is needed for the testimony of the single 
woman herself, a multitude of other dic- 
tionariés are there, all speaking with one 
voice. 

Benevolent judges, moved by the hard 
cases unrelieved on the plain mean- 
ing of the expression in section 3 
of the Bastardy Laws Amendment Act, 
1872, and the enactments it replaced, 
have given such extension to the words 
that their interpretation probably represents 
the high-water mark of artiliciality, even 
in a system of law which has been tolerant 
of the most transparent fictions when it 
has been found convenient to adopt them. 
At the back of this particular piece of 


legislation under the guise of interpreta- 
tion, there has been no doubt, a feeling 
that the law must presume itself to be 
just, an unacknowledged doctrine which 
accounts for a great deal that is iliogieal 
but useful in the English. legal system 
and practice. It is a healthy tendency, 
but it goes a remarkably long way when 
it affirms that a married woman can be 
a single woman. This sort of thing is the 
basis of the distinction, clearly expressed 
by Lindley, L. J., in Chatenay v. Brazilian 
Submarine Telegraph Cos [1891] 1 Q. B. 
79, between the meaning of words and 
the legal effect which is to be given to 
them. The literary man will tind it difi- 
cult to divorce the meaning of a word 
from its effect. To the lawyer this is an 
easy task. He can make “single” mean 
“married” and has even been tempted to 
make “halt” mean “go on.” Qur reviewer,’ 
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who forgot, for the moment, this power of 
calling a spade a club (see correspondence 
at page 236), may perhaps be pardoned 
for his fall from legal grace on to the 
less elasti¢ ground of everyday life. This 
is perhaps the inner meaning (and/or effect) 
of the charming legend of Humpty Dumpty 
as expounded by Lewis Carroll. Seated 
safely on the wall he could make a word 
mean just what he chose it to mean. But 
in a moment of inadvertence. he fell, and 
all the King’s horses and all the King's 
men could not get him up again. We 
wonder why? The King’s men (in Par- 
liament) could perform the miracle of 
turning a donkey into a horse (Summary 
Jurisdiction (Ireland) Act, 1851, section 25), 
so why not the lesser miracle of restoring 
Humpty to his eminence? 

There is nothing shocking to common 
sinse in regarding a widow as a singie 
woman, but perhaps the warning given 
to Sen Weller by his father, ‘Beware of 
widows,” is in point here, for after ac- 
cepting the widow as an eligible suitor 
under the Bastardy Acis the descent is 
easy. If a widow, of course a divorced 
woman, a woman separated from her 
husband, a woman living apart from her 
husband. 

The rule was expressed in its terms by 
Lush, J., in Stacey v. Lintell (1878), 4 
Q. B. D. 291; 48 J.P. 510; 3 Digest 337, 
959: “The term ‘single woman’ is not 
confined to unmarried women, but may 
include married women who are reduced 
to the condition of single women by widow- 
hood or otherwise.” Lord Denman, ©. J., in 
R. v. Collingwood (1848), 12 Q. B. 68112 J. 
P. 725; 3 Digest 383, 264, let to use a homely 
phrase, the cat out of the bag: “The law 
differently interpreted would fa‘l to reach 
a large number of illegitimate children.” 

We have dealt with widow. As to a 
divorce we are not aware of any direct 
pronouncement, but long-standing and 
unassailable practice treats a divorced 
woman as a single one, and we hold that 
she becomes single for this purpose after 
decree nisi pronounced. But the child 


must have been born so long after decree - 


misi that it could not have been begotton 
in lawful matrimony otherwise the mother 
will be put to independent proof of non- 
access, as is an adulterous woman who is not 
divorced. 

A woman separated from her husband 
by a judicial decree or an order of justices 
becomes a “single” woman also, see Boyce 
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Digest Supp. There an unmarried woman 
was delivered of a child and the putative 
father made payments for its maintenance 
within twelve months of the birth. Later 
she married another man, and later still 
obtained a sepiration order on the ground 
of cruelty. She was held entitled to 
proceed for an order againsi the putative 
father. 

The opinion is expressed in ‘“‘Lushington's 
Affiliation and Bastardy,” sixth edition, 
that a wife judicially separated from her 
husband could obtain an affiliation order 
in respect of their child bora before 
marriage and not capable of legitimation 
by reason of section 1 (2) of the Legitimacy 
Act, 1926. 

As to a married woman separated from 
her husband not by order of any court, 
the law is doubtful only where the pro- 
ceadings are in respect of a child born 
before marriage. In the police court case 
of Webb v. Murrel (1904), 68 J. P. 104; 3 
Digest 388, 268, it was held she was entitled 
to an order against the putative father of a 
child born to her before marriage. The 
soundness of fhis decision is questioned in 
“Lushington” (page 8). “This decision is 
open to serious doubt, see the point dis- 
cussed 85 J. P. N. 255, 289. The ground 
for distinguishing it from Peatfield v. 
Childs (1899), 63 J.P. 117; 3 Digest 388, 
262, was partly cut away by Boyce v. Cox, 
supra. It is, however, supported by a 
dictum of Liddledale, J., in R. v. Hinton 
(1820), 1 B. and Ad. 227; 109E R. 771; 
37 Digest 233, 255, where, dealing with 
adultery by a wife, he said, “Having 
rendered hereself unworthy of her husband's 
protection, she returns to the same state 
as if she were not married.” 

Where a woman hasachild by another 
man after separation from her husband 
whether by deed or by simple leaving 
and living apart she is a “single 
woman.” 

Of course, in all these cases the position 
of the applicant for an affiliation order is 
governed by the presumption of legitimacy. 
She may or may not have to provide 
independent evidence of non-access by her 
husband. ` l 

Every child born in wedlock is presumed 
to be legitimate (and the same applies 
to a child born within such a period after 
the death of the father, or the separation 
otherwise of the parents, as thatit might 
be the progeny of lawful intercourse), and 
there must be clear evidence (mother and 
father are not allowed to be heard on this 
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issue) to stow that it is not. On the 
presumption of legitimacy, its rebuttal, 
and its reversal in some cases, see “Lus- 
hington’s Affiliation and Bastardy,” sixth 
editicn, pages 180 et seq” modified (frem 
the first paragraph on page 191) by the 
subsequent decision in Stafford v. Kidd. 
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[936] 3 All E. R. 1023; 101 J. P. 68 
discussed in an article at page 841 of 
Volume 100. And no order can be made 
while the consorti m between husband and 
wife subsisie, Marshall v. Maleotm (1917), 
82 J. P. 77; 3 Digest 388, 267.— Justice 


of the Peace. 


amana. 


Extracts from Contemporaries. 


Canada andthe Privy Council. |. 
. The recent decisions of the Judicial 
Committee in what we may call the “New 
Deal” cases (53 T. L. R. 235 et seq.) have 
evoked a good deal of hostile comment in 
Oanada, which came toa head this week 
in the House of Commons at Ottawa. One 
speaker fastened in particular on the 


decision condemning three ameliorative: 


Acts for workpeople which were passed 
to fulfil the promise given when Canada 
adhered to the Labour Conventions of what 
we may call the Labour League of Nations. 
These Acts were defended by the Dominion 
as within the power of the central Parlia- 
ment under Art. 132 of the Constitution. 
It authorises that Parliament to legislate 
“for performing the obligations of Canada 
as part of the British Empire.” But, as 
Lord Atkin said, Canada’s obligations 
under the Labour Convention were not 
contracted by her as part of the British 
Empire. She bound herself in the 
exercise of her own new semi-international 
powers. The proper legislative body to 
make laws to carry out the convention 
could not, therefore, be discovered by simple 
reference to Art.132. In the Radio Case 
(1932, A.C. 304) the Provincial Parliaments 
were prevented by an express impediment 
in Art. 92 from making the necessary laws. 
This was not the case in respect of the 
recently condemned Labour Laws. We 
respectfully hold the last decision to be 
right. 


New India. 

In the meantime, while these important 
discussions are going on in Canada, India 
has entered on her new political life, and 
the inauguration of constitutional systems 
has, on the whole, been as successful as 
could have been hoped. Our readers have 
followed the political events of the last 
week in the columns of our daily con- 
temporaries. They prove the well-known 
fact that, with constitutional States as with 
human beings, the cries of early infancy 
may be stridentand alarming. But careful 


oursing and good motherhood have a 
soothing effect in both cases, and of these 
in the case of India we are well assured. 
The “Federation of India," which 
corresponds to the Commonwealth of 
Australia and the Union of South Africa, 
is not yet born; but the provinces are in 
full and vigorous life and in some cases 
we can certainly say “both well.” It was 
obvious to anyone who knew the facts 
that alarge amount of discretionary power 
must be left in the hands of the provincial 
Governors. This was done by tabulating 
many matters as to which they are to act 
in their own discretion or in respect of 
which they are charged with “special 
respousibility” (section 52). Another point 
interesting to lawyers is the division of the 
legislative field into three areas, not two: 
i es provincial, federal and concurrent, 
Time will show whether this ingenious plan 
will obviate the devastating controversies 
which have lately raged in Canada and 
Australia.—The Law Journal, dated April 
10, 1937, 


Call Within the Bar. 

To cross the Rubicon from the outer to 
the inner Bar is a venture sometimes 
attended with considerable risk, and eve 
the first step in court may occasion a 
certain nervousness to the newly-appointed 
King’s Counsel as in his unaccustomed 
professionel habiliments—sitk gown 
full-bottomed wig, koee breeches, and 
buckled shoes—he perambulates the courts 
to be formally inducted into his new 
status. This nervousness betrayed itself 
last week in the case of some of the newly- 
created silks by their failure to observe 
the formal ritual which custom has pre- 
scribed for the occasion, by refraining 
from taking their places in the front row 
till formally invited todo so by the pre- 
siding judge. Probably in the case of one 
or two this was duenot merely to nervous- 
ness but also to the desire to get through 
the august but nevertheless tiresome 
ceremony as speedily as possible. When 
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a later member of the group was punctili- 
ous in the observance of the strict ritual 
he was congratulated by the judge for his 
adherence to use and wont. This, by 
the way, was not the first occasion when 
a sligot contretemps marked the advent 
of a new silk to the front row. When Mr. 
(afterwards Lord Justice) Lush, the 
father of the late Mr. Justice Lush, was 
created a Queen’s Counsel, a nice point of 
etiquette arose. For some reason it was 
not till some days after his appointment 
that he appeared in his silk gown, and 
during the interval and still wearing 
his stuff gown, and before his being for- 
mally called within the Bar, he entered 
the Court of Common Pleas to argue a 
case, and took his seat within the Bar. 
Mr. Justice Cresswell, addressing Mr. 
Chambers, the counsel on the other side, 
said: “L do not know, Mr. Chambers, 
whether I can recognise the countenance 
beside you (Mr. Lush).” The latter then 
intervened and said: “I mentioned the 
difficulty, my lord, yesterday to the Lord 
Chief Justice, and he said I might take 
my seat provisionally within the Bar.” 
Being asked whether the Lord Chief 
Justice was sitting in court at the time, 
and being assured that he was, Mr. Justice 
Cresswell stated that in those circum: 
stances he would follow the example of 
the Chief Justice. Mr. Justice Willes 
was not so easily placated, saying, “I have 
not yet had an opportunity of inspecting 
the learned gentlemen’s patent.” Lush 
promised that his curiosity would be 
gratified in the course of the day, and 
there the matter ended:- The Solicitors’ 
Journal, dated April 3, 1937. 


Reverence for the Red Judge. 

At the dinner of the Pattenmakers 
Company in Vintners’ Hall recently, Mr. 
Justice Atkinson, replying to the toast 
of “The Visitors," said that no judge could 
travel the country on ciruit without seeing 
- the tremendous respect that the people 
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had for the judges in their official capacity. 
[tis a pity that this reverence is now shorn 
of some of its ceremonial splendour, as in 
the matter of the judge’s arrival, when the 
High Sheriff in his uniform, the chaplain 
in his robes, and the escort of javelin men 
used to give him an almost royal reception. 
There was once an amusing scene at 
Doneaster when the assembled officials, 
selecting the most distinguished looking 
individual they could see alighting from 
the train, received him with elaborate 
homage, while the judge, Mr. Justice 
Vaughan Williams, his daughter anda 
bullterrier alighted unpretentiously from 
another carriage. When a breathless 
servant informed the Sheriff of his mistake, 
he hastened to his Icrdship with all the 
dignity he could muster, but the immediate 
repetition of the civilities wasted on a 
stranger was not asuccess. 


Circuit Anti-Climax. 

The eagerness with which the Red 
Judge is awaited in the assize towns once 
gaverise toa comic incident at Bodmin. 
As itis not on the main line, itis usual for 
the High Sheriff to meet the judge with his 
car at the most convenient station 4 miles 
away. On one occasion, the weather was 
so fne that Mr: Justice Avory announced 
that he preferred to walk, and accordingly 
set off with his marshal and the High 
Sheriff. The judge’s cook, however, was 
anxious to reach his lodgings to start 
preparing dinner, and obtained permission 
to ride back inthe empty car. Butno one 
remembered the excitement caused in the 
little town by the expectation of the judge, 
and when the car appeared on the road, 
the bell-ringers in the church began a 
welcoming peal, the children began to 
cheer, and the erowd of eager sightseers 
began to press forward, restrained by the 
police. In the midst of the uproar, the car 
slowed down, then stopped at the judge’s 
lodging, and out stepped the ccok with a 
little fish basket:—The Solicitors’ Journal, 





Wit and 


Temperate Divorce.—Sober vs. Sober 
was a divorce case recently tried in the 
District Court of Sheridan County, Kansas, 
but the ground relied upon was not habi- 
ual drunkenness, 


Humour. 


A Local Newspaper Wrlite-up of the 
Appointment of a Receiver.—Wil- 
laamson'’s first duties will be to file a re- 
port of the firm’s condition and a petition 
of disillusion, adjoining officers from any 
connection with the association, in circuit 
Court.”--Case and Comment. 
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PRIME MINISTERS 


The retirement of a Prime Minister of 
England is an event of the highest im- 
portance. The most powerful man in the 
most powerful country in the world lays 
aside his burdens, and the world, like 
England, asks, “What is going to happen 
now?” For some time past the politicians 
have known thatthe present Prime Minis- 
ter was going to resign his office. The 
man in the street, including the lawyer, 
knew nothing for certain until a homely 
speech by the Prime Minister to his old 
friends in his own constituency, let the 
world know that ihis vital change was 
about to take place. It is characteristic 
of the man, and symbolic of the office 
which he holds, that the announcement 
should be made in this way. A Prime 
Minister, before he is anything else, is a 
man who holds the confidence of those who 
first sent him to Parliament. In the present 
case-~and we endeavour to detach our 
remarks from any reference to the parti- 
cular change of which we now have notice 
—it is interesting to observe that the 
Prime Minister has, since he entered Parlia- 
ment, owed his presence in the Lower 
House to the unswerving loyalty of one 
constituency. Gladstone, in the course of 
his adventurous political life: Disraeli, in 
his efforts to get into Parliament; Balfour 
and Asquith, all suffered the bitterness 
of rejection. The observation is interesting, 
and also important, for it emphasises the 
tact that a Prime Minister, unless he is 
a peer (which, we fear, will never happen 
again), must be a member of the House 
of Commons, and must, before all things, 
„earn and hold the contidence of those of 
the people who happen to have votes in 
the electoral division for which he speaks. 
And so it is natural and proper that the 
first undeniable information of the inten- 
tion of a Frime Minister, still in good 
health, still in full possession of the con- 
` fidence of the King and people, to retire, 
should come to the world from a statement 
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made in public in his political—in this 
case in his personal—home. 

This great and critical event is for the 
moment over-shadowed by the Impending 
episodes, traditional, spectacular, and even 
more important, of the Coronation of the 
Sovereign. At the same time, it is an 
episode of outstanding significance, and 
one which tempts us to look back to the 
past and make a few observations on 
the character, position and traditions of 
the office. We cannot cal] them more 
than traditions, because throughout the 
history of modern England the position, 
Tights and obligations of ihe Prime 
Minister have never being defined. Dis- 
raeli signed the Treaty of Berlin as 
“Prime Minister". The “Prime Minister” 
holds, by virtue of his office, a house and 
garden in Buckinghamshire; and King 
Edward VII, whose sense of publie fitness 
was equal to his knowledge of good man- 
ners, good houses, and good cookery, gave 


‘the “Prime Minister’ a certain place at 


ceremonial processions and at dinner- 
parties. Except for these isolated cases 
of formal notice and appreciation, the law 
and custom know nothing of the Prime 
Minister. 

The Cabinet Council first emerges in 
the reign of Queen Anne as a Committee 
of the Privy Council, whose members met 
in the royal presence. After the Hanoverian 
succession was established, the Cabinet 
became firmly instituted as a principal 
instrument for the government of the 
country, but as yet the solidarity of the 
body was not fully understood or con- 
sidered to be its essential feature. Sir 
Robert Walpole used to say that ke was 
no more than one of His Majesty's advisers 
and the historians tell us how his collea- 
gues, such as Townshend and Carteret, 
telt themselves free to oppose him. In 
later years Lord Camden, while Lord 
Chancellor, opposed the policy of the 
Grafton Ministry in the Wilkes affair. It ° 


49 
was not until the close of the period of 
the younger Pitt that he declared that 
there should be “an avowed Minister pos- 
sessing the chief weight in the Council 
and the principal place in the confidence 
of the King,” responsible to the Sovereign 
for the general conduct of the affairs of 
State and armed with the right to say to 
his colleagues what policy they must pursue, 
defend and execule if they wished to 
remain in office. 


The Cabinet and the Prine Minister 


thus assumed in the eighteenth century 
something of their present form and 
functions, though the necessity for 


solidarity came to be recognised only 
by a succession of steps. Neither about 
the Cabinet nor about the Prime Minister, 
except for the slight mention to which 
we have already referred, is anything 
positive said in any law. Nobody knows 
how a Cabinet is made up: ‘he historians, 
‘Sir William Anson and Sir John Marriott, 
can tell us little on this point. They say 
that the First Minister sometimes consults 
his colleagues as to who shall be taken 
into the Cabinet, and who shall not. Lord 
Palmerston consulted his colleagues as to 
how he should reconstitute his Cabinet in 
1855, when Gladstone and Graham went 
out. Lord Salisbury and Lord Beaconsfield 
both admitted that men might be, and 
stay, in their Cabinets while not agreeing 
With their views. Thus in 1877 Lord 
Beaconstield, at the time of the Russo- 
Turkish War, wrote in a characteristic 
dispatch to the Queen: 

“Lord Beaconstield thinks your Majesty 
should be made accurately acquaint- 
ed with the views and feelings of 
the various members of the Cabinet with 
respect to the Eastern question. In a 
Cabinet of twelve members there are 
seven parties or policies as to the course 
to be pursued.” 

And then, after a description of six 
policies, with the names of those who sup- 
ported them, he continues : 

“The seventh policy is that of your Majesty, 
and which will be introduced and enforced to his 
utmost by the Prime Minister. . Lord Beaconsfield 
has been active since his arrival in town, seeing 
and conferring with his most important colleagues, 
and believes he.shall carry his proposal, unani- 
mously, with the exception of Lord Carnarvon, who 
will perhaps resign.” 

Later Lord Salisbury wrote to his So- 
vereign in February, 1897: 

“As to Orete, the discussions were anxious and 
prolonged. The Liberal Unionists were very Hellenic 
dn their sympathies, and wished for the absolute 
abandonment of any policy hostile to the demands 


. 


JOURNAL 


16810 


of Greece....The Conservative members of the Cabi* 
nef were more concerned to avoid any action 
which might break up the Turkish Empire and 
bring on a general war.” 

These letters, however, can only refer 
to the clash of opinion which exists be- 
fore the Prime Minister has made up 
his mind or when, having made up his 
mind, he finds that his colleagues are 
not at the moment prepared to follow him. 
It isa perfectly well-understood convention 
fo day that if a Minister, after full argu- 
ment, cannot bring himself to agree to 
the policy which nis chief proposes, he 
must go. Perhaps it would be more cor- 
tect to say inasmuch as Ministers do not 
hold their office of the Prime Minister but 
of the Sovereign, that the Prime Minister 
must say to tbe King that he is no 
longer able to be responsible for the 
affairs of the country if Mr. Blank retains 
the control of his department, or any other 
department. Sir William Anson recalls a 
classical instance of ihis. Lord Thurlow, 
when Lord Chancellor, raised opposition to 
a Government measure in the House of 
Lords. Pitt's letter to the Chancellor told 
him that “it was impossible for the King’s 
service to be any longer carried on to 
advantage while your Lordship and I 
both remain in our present stations.” Pitt 
wrote in the same sense to King George 
ILL, whereupon the King sent the Home 
Secretary to Thurlow with a message 
saying that as His Majesty had to choose 
between his Prime Minister and his Lord 
Chancellor he must ask Lord Thurlow to 
give up the Great Seal. 


We may say that the definite need of 
solidarity and the definite rule that those 
who do not agree with the Prime Minister 
must go is contined to securing unanimity 
on major matters. There may be,no doubt 
must be, questions of secondary or minor 
importance on which unanimity is not neces- 
sary, because there is no need for im- 
mediate legislative steps or prompt exe- 
cutive action. Probably very few of the 
late Lord Balfour's colleagues shared his 
views on bimetalliam. Many of them, in- 
deed, must have thought them grossly 
heretical. But bimetaliism had not ad- 
vanced within the horizon of practical 
politics. To expect complete unanimity 
on all subjects, or indeed on all political 
subjects, would be plainly absurd.. It is 
only when a matter comes within the 
practical horizon and a Minister finds 
that he cannot share the Premier's view 
that the rule applies. Then comes the 
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most difficult moment, we think, in a 
statesman's life. How faris he justified 
in subordinating his opinions to the views 
of his chief and to the consequent solidarity 
of his party ? How far, and when, is he 
entitled to place his own judgment on 
what is almost always an arguable ques- 
tion above the judgment of a chief pre- 
sumably wiser and more experienced than 
himself? Some poignant passages on this 
declicate subject, which are too long for 
quotation will be found in Lord Chancellor 
Selborne’s ‘ Memorials” for the year 1886. 
Gladstone, suddently taking up, without 
any consultation with his colleagues, a 
new policy for Ireland pressed Selborne to 
accept the Great Seal. Selborne declined; 
but there is in his record an assertion of 
the duty of loyalty to his party leader, as 
such, which is one of the important yet 
undefined roles in the practice of English 
public affairs. 

Apparently it is an unwritten rule that 
the Prime Minister shall himself decide 
what questions may remain “open” and 
what questions are of such importance that 
upon them Ministers must either agree 
with their chief or go. According to pre- 
cedent the Prime Minister has even a 
discretion to decide what matters should 
be mentioned to the Cabinet before action 
is taken. Sir William Harcourt’s protest 
against Lord Rosebery’s action in these 
matters is one record in Mr. Gardiner'’s 
useful biography. Harcourt was a fine 
constitutional lawyer; but the whole system 
is so vague, so much dependent on good 
feeling and good fellowship, that we can- 
not definitely say that he was right. 

If a Prime Minister cannot convince his 
Cabinet colleagues that the course which 
he has decided to take is right, his remedy 
is to resign and make an offer to the 
Sovereign that he will resume office with 
the help of supporters recruited from the 
forces of the Opposition. This course was 
taken by the Prime Minister in 1931. 
Having been defeated in his own Cabinet 
by his own colleagues he unseated.them 
by aresignation which terminated all their 
offices, and proposed to the King to carry 
on the Government with the aid of his 
former adversaries. The leaders of those 
adverse forces, though bound to him by 
no ties of party allegiance, consented to 
the alliance and a new Ministry was ac- 
cordingly formed. The electorate were not 
consulted before this manœuvre was carried 
out: but the Prime Minister was no doubt 
correct in seeking the approval of the 
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House of Commons for the change. The 
vote of confidence, for such in fact it was, 
of the 8th September was essential. It 
was a reassertion of the fact that no 
Prime Minister and no Ministry can live 
and act without the approval of the House 
of Commons. Had that approval been 
withheld, an appealto the severeign people 
must have followed without delay. i 

When all the books have been studied 
and all the precedents reviewed, we are 
left with an impression much the same as 
that which results from a study of the 
English common law. Rules have grown 
up and things bave been decided and are 
regarded as precedents which ought to be 
followed. But just as we may get a decision 
from the Hovse of Lords which rudely 
disturbs the rule usually accepted as a rule 
of common law, so in the case of the his- 
tory of the Prime Minister, and of the 
precedents and practice which define or 
describe his office, we find ourselves con- 
fronted with precedents which are some- 
times “inveterate” and sometimes not. 
Tt has never yet’ been settled whether a 
Prime Minister whose party has been de- 
feated at the pols should at once 
tender his resignation to the Sovereign, 
or whether he should meet the House of 
Commons and take his dismissal from 
them — as the representatives of the people. 
Tt has never been settled whether the 
Sovereign is bound to ask an outgoing 
Minister to say for whom he should send 
as a successor. There are precedents both 
for and against. It has never been settled 
whether the Prime Minister must be a 
member of the House of Commons and 
not of the Upper House. Some recent 
utterances of the present Prime Minister 
certainly countenance the view that no 
peer can ever again be Prime Minister. 
We should be sorry to think that this 
were a fixed rule. Jt is quite possible 
that a statesman, though condemned by 
the accident of birth to sit in the House 
of Lords, might, by his commanding abili- 
ties and pre-eminent services, commend 
himself to the choice of the people. No 
man, we should say, has the right to say 
to the people at large that they may not 
choose a Peer as the most fit person to 
receive the special confidence of the So- 
vereign, and be responsible to bim and 
them for the conduct of public affairs. 

For the rest, the position of the Prime 
Minister is the result.of long and often 
unconscious development. No defined limits 
are set to his powers; no express directions 
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have been given as to his rights: no fixed 
law prescribes his duties. His position 
is typical of the happy elasticity and fort- 
unate uncertainty of what is conveniently, 
but erroneously, called the English Con- 
stitution—that strange instrument which 
has bewildered foreign critics, baffled the 
mest industrious of our home students, 
yet stands admired and envied by the 
world. It prescribes no essential qualific- 
ations for a Prime Minister. Convention 
alone says that he must, if not a peer, 
hold the confidence of his own constituency 
and of the critical audience at West- 
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minster that he should" be a wise judge 
of men, a prudent observer of the events 
of the times, a ready listener to the voices 
of hope’ and criticism, a man to whom 
the welfare of the kingdom at large is 
the first and last object of his endeavours: 
a courageous Vindicator of his own opinions 
when, having listened to all the evidence, 
he has formed them. If we add to these 
qualifications industry, eloquence, patience, 
vigilance, justice, a sense of humour and 
a good digestion, we shall have the in- 
gredients whereof the perfect Prime Minister 
is composed.—The Law Times. 


AMENDING THE FACTORY ACTS 


Whatever particular 
ailment it is which hope deferred is said 
to produce, factory law reformers must 
have been suffering from it acutely for 
a long time. The last consolidating 
measure was passed in 1901. Since the 


form of cardiac 


war Government afler Government 
has made repeated promises, which 
have for one reason or another not 


been fulfilled, to reform the law. Now at 
last the Bill promised by the presene 
Government has been introduced, and since 
it is very substantially the same measure 
which a Labour Home Secretary, the late 
Mr. Arthur Henderson, introduced some 
years ago, thereis every reason to suppose 
that it will reach the Statute Book in due 
course without radical variation from its 
present form, and that it will come into 
operation in the middle of next year. 

Since the first beginnings of factory law 
in 1802, the process of factory reform has 
been largely by means of ad hoe legis- 
lation. The 1833 Act, besides regulating 
the hours of young persons, introduced 
Government inspection. The Act of 1867 
extented the existing laws to all manufac- 
ture, i.e. to non-textile factories as well as 
textile. The first real consolidation was 
done by the Act of 1878. Then followed 
further amendments till the Consolidating 
Act of 1901. Since that date there has been 
further ad hoe legislation in the following 
spheres: notice of accidents, welfare, em- 
ployment in lead processes, hours of 
women and young persons, and first aid. 

The new Bill consolidates the existing 
law, but it introduces extensions and amend- 
ments, some of which are of considerable 
importance. In no sphere has the amend- 
ment process travelled wider tham in that 


of safety. The 1901 Act contained a 
mere skeleton of legislation for the pur- 
pose of preventing industrial accidents. 
The Bill presents an eleburate code which 
should go far to minimise the accidents 
in workplaces, 

Another change goes a long way in the 
direction of simplicity, namely, the abolition 
of the distinction between “textile” and 
“non-taxtile factories. Under the existing 
law there are practically iwo separate codes, 
and the reasons for the difference between 
the two are not always easy to appreciate. 
Another troublesome distinction will be 
removed by the abolition of the term 
“workshop,” and the general provisions of 
the Act will alsoapply to places which are 


now classed as workshops end not .as 
factories. 
At present:the only provision as to 


maintenance of cleanliness is the periodi- 
cal washing of inside walls and ceilings. 
The Bill lays it down that all dirt and 
refuse must be removed daily by suitable 
methods from floors and benches of work- 
rooms, staircases and passages, and the 
floor of each workroom hus to be washed 
weekly unless sweeping or some othermethod 
is effective. These requirements are to 
apply to any factory where more than 
10 persons are employed. 

With regard to overcrowding, the mini- 
mum of 250 cubic feet per person, under 
the present law is increased in the 
Bill to 400 for allnew workrooms, while 
the present minimum is allowed to conti- 
nue to the case of existing workrooms. 


It will be noted that in this case the 
standard for overtime purposes will be 
lower than at present, as the present 


minimum standard is 400 cubic feet per 
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person during overtime. Again the pre- 
sent law provides siinply that a reasonable 
temperature shall be maintained. The 
Bill elaborates this, and provides that 
where work is done sitting, and there is 
no serious physical effort, the minimum 
temperature of 60 degrees must be kept 
after the first hour, and a thermometer 
must be kept in the workroom, the Home 
Secretary being given the power to pres- 
cribe standards of temperature and to 
prohibit the use of injurious methods of 
maintaining the temperature. At present 
there is no requirement as to lighting. 
The Bill provides that sufficient and suit- 
able lighting shall be maintained, , and 
that glazed windows and skylights 
shall be kept clean. although they may 
he whitewashed or shaded against heat or 
glare and the Home Sccretary is again 
empowered to prescribe standards of 
lighting, but not to direct whether the 
lighting should be’ by electricity, gas, or 
otherwise. 

Another important change is in the direc- 
tion of medical supervision. The Home Secre- 
tary is to be given power to require medical 
supervision and treatment under special 
circumstances, e. g., outbreaks of disease 
in afactory, or wherethe process is likely 
to be dangerous to health. Such a require- 
ment in the case of particular factories 
is to be enforced in the first instance 
only for six months. 

At present the provisions as to cleanliness, 
overcrowding, ventilation and floor drain- 
age in workshops—or, as they will now 
be called, “factories in which any mechani- 
‘cal power is used"—are administered by 
the local sanitary authorities and not by 
the factory inspector. These authorities 
will now also supervise the provisions as 
to temperature. Again, local authorities 
in London, and in places where section 22 
ofthe Public Health Acts Amendment 
Act, 1890, is in force, have been respon- 
sible for supervising sanitary conveniences 
in workplaces jn these areas. This will 
now be extended to the local sanitary 
authorities in all areas. 

Jt is impossible, in the space of this 
article, to give even a summary of the 
many new compulsory provisions designed 
to eliminate accidents, Suffice it to say 
that Part II of the Act contains many new 
regulations as to new machinery, vessels 
containing dangerous liquids, lifting tackle, 
Passages and stairs, dangerous fumes, in- 
flammable dust and vapour, steam boilers, 
steam and air receivers, and fire escapes. 
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One of the provisos introduced into the sec- 
tions relating tofencing of machinery is that 
where the nature of the operation excludes 
a fixed guard, it will be sufficient to have 
a device which automatically prevents 
the operator from coming into contact with 
the dangerous part. 

In the case of hours of employment for 
women and young persons, the trouble- 
some distinetions between textile and nen- 
textile factories will disappear. At present 
the period of employment in the case of 
textile factories begins at 6 or 7 A.M. and in 
the case of non-textile factories at 6, 7 or 8 
A.M., the maximum period for normal em- 
ployment being 12 hours a day. Of this, two 
hours have to be allowed for meals in 
textile factories, and one and a half in 
non-textile factories. The Bili simpliGes 
these rules and makes the normal daily 
period of employment for all factories 11 
hours, between 6 «a.m. and 8 Pr. m., the 
maximum hours of actual work being, 
nine per day and 48 per week (subject 
of course to overtime, see below). Again, 
under the present law a distinction is made 
between textile and non-textile factories in 
the rule that not more than four and a 
half hours must be worked in the former 
and five hours in the latter without half an 
hour for meals. The four andea-half-hours 
rule will, under the Bill, apply to all 
factories, but recognition is given to the 
modern practice of rest pauses during 
spells, and the Bill provides that if there 
isa ten minutes rest pause in a spell, 
the spell may last five hours. The Bill 
also recognises the modern five-day week 
and provides that where a five-day week 
is worked, the total hours per day may 
be 10 instead of nine, and the daily period 
of employment 12 instead of 11 hours. 

At present the law specifies the parti- 
cular kind of factories in which women 
or young persons may be allowed to work 
overtime, and the period of overtime 
varies from 30 minutes to two hours ac- 
cording to the class of factory, and there 
are also-sets of conditions according to the 
factory. The Bill now lays down general 
rules as follows: Women and young per- 
sons over 16 may be employed overtime 
in any factory on account of pressure of 
work, but (a) not more than 100 hours 
a year overtime may be worked, although 
the Home Secretary may allow 150 hours 
in the case of women where the work is 
seasonal or there is some other special 
pressure; (b) not more than six hourg 
overtime a week may be worked, although 
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here, too, the Home Secretary may relax 
the rulein exigencies of trade, unforeseen 
pressure, or through sudden emergency; 
(c) overtime may not be worked for more 
than 30 weeks in a year, subject to the 
Home Secretary's similar powers as in 
(b); (d) the total hours of work in any day 
must not exceed 10 (where a five-day week 
is worked, 104); (e) the maximum period of 
employment each day is 12 hours, between 
6 a.m. and 8 p.m. (in the case of women, 
not young persons, 9 P. M.). 

Tt should be noted that by overtime is 
meant any time during which any woman 
or young person is employed overtimein 
the factory. The Home secretary has power 
to restrict overtime inthe case of young 
persons if the process on which they are 
engaged is likely to be prejudicial to 
their health. 

Certain changes are also made in the 
Bill as to certificates of fitness. The 
certifying surgeons will be called examin- 
ing surgeons, and certificates of fitness 
will be required in the case of young 
persons employed in what are now called 
workshops, whereas at present the rules 
apply only to factory employment. The 
examining surgeon will be given power 
to issue provisional certificates of fitness 
valid for21 days in cases where he 
requires further information or time to 
consider the case. Among the conditions 
which will be included in a certificate 
may be one requiring re-examination after 
a specified interval. A new certificate 
continuing thecondition in the case of a 
young person who has attained the age 
of 16 must require a further re-examin- 
ation after a specified interval. Another 
new provision which should be of great 
use is that in cases of doubt the exa- 
mining surgeon must apply to the local 
education authority for the school medical 
record, and the local education authority 
is bound to supply this. Under the 
present law the medical practitioner inter- 
ested in the factory is not allowed to act 
as certifying surgeon. The Bill excludes 
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from this disqualification a medical prac- 


titioner who is employed as docter i 

Į in 
the factory, but who is not otherwise in- 
terested. 


Bome interesting changes are introduce 

by the Bill in the general NE kan 
of the Acts and inthe legal proceedings. 
Among the powers of factory inspectors 
is included the power to require any person 
in the factory to give the nameof the occu- 
pier. The general register and the other 
records must be kept available for inspec- 
tion by the factory inspector or examining 
surgeon for a period of two years. The duties 
incumbent upon employees are made express 
in the following cases. No employee may 
wilfully interfere with or misuse anything 
provided for the health, welfare and safety 
of the employees. Every employee must use 
every such appliance provided, No emplcyee 
must wilfully do anything to endanger him- 
self or others. 
_ In the case of limited companies, proceed- 
ings may be taken against a director or 
officer, if responsible for the negligence, in 
addition to tke company. The present law 
provides that the occupier of the factory 
may have the actual offender brought before 
the court at the hearing of the case. 
The Bill proposes to regulate this by making 
it necessary for the occupier to give three 
days’ notice to the prosecutor of his inten- 
tion so to do. At present the father, son 
or brother of the employer charged cannot 
sit as a member of the court. The Bill 
brings this into line with modern ideas and 
includes the female relatives, 

In some cases penalties are increased. 
In the case of general offences the 10]. 
fine is increased to 202., andthe continu- 
ing penalty from 11. to 51 a day. The present 
provision for a fine of 1001. where the 
offence causes death or bodily injury is 
extended to apply to the owner of the 
factory as wellas the occupier. Where a 
young person is employedin contravention 
of the Act, the parent of the young person 
may be fined 51—The Law Journal. 
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Extracts from Contemporaries. 


Proboscis v. Proboscis, 

Should the great case of the paint smells 
in the hat-shop, which Charles, J., who 
tried it called “Proboscis v. Proboscis, 
come to be reported in any up-to-date and 
all-eembracing series ofreports, the expert 
evidence will surely be a prominent point. 
In particular, posterity should not forget 
the analytical chemiss called to describe 
those smells, who not only claimed to 
possess a chemist’s nose, but confessed, in 
answer tothe learned judge’s question that 
it was the very one he was then wearing 
—a nose capable of singling out a single 
smell from a compound of three or four, 
when the ordinary untrained nose of the 
layman would catch only the combined 
effect. It must surely have been properties 
such as this that Vice-Chancellor Bacon had 
in mind wheninan action in respect of 
nuisance by smell, the only notes which 
he sent tothe Court of Appeal consisted 
.of a clever sketch of the defendant's nose, 
an imposing and monumental organ, with 
the words: “Hesays he did not smell it— 
with such a nose !” e 


A Subtle Analysis. 

One feels that Charles, J., would greatly 
_ have enjoyed presiding over that case which 
Lord Brampton listened to as a young man, 
and which arose out of a nuisance caused by 
a malodorous tank into which much refuse 
had been thrown. Onè of the plaintiff's 
witnesses was a respectable but ignorant 
workman whom Mr. Platt, afterwards a 
judge, proceeded to cross-examine with 
grotesque humour. The witness had said 
that some ofthe smells were like paint. 
Platt: “You are aware, as aman of un- 
doubted intelligence, that there are various 
colours of paint. Has this smell any parti- 
cular colour, think you?’ Witness: “Well, 
1 dunnow, si.’ Platt : “I see. But 
what do you say to yellow? Had it a 
yellow smell, think you ?" Witness; 
“Well, sir, I doan’t think ur wus yaller, 
nurther. No, sir, not quite yaller. I think 
it was moore of a blue like.” Platt: “A 
blue smell. We all knowa blue smell 
when we see it. Nowlet me ask you; 
there are many kinds of bluesnells, from 
the smell of a Blue Peter, which is salt, to 
that of the sky, which depends upon the 
weather. Was if dark or—Witness: A 
kind of sky-blue, sir." Platt: “More like 
your scari ?" Witness (feeling the scarf): 


“Yes.” Even analytical chemistry could gu 
no further.—The Solicitors Journal. 


A Wife's evidence. 

According to a London paper, when a 
man was charged at the Dorset Assizes 
with obtaining acheque by false pretences, 
one of the witnesses called by the prose- 
cution was the wife of the defendant, who 
was apparently called for the express 
purpose of proving that the defendaut, who 
was said to have passed as a widower, was 
in fact married to her. 

We are puzzled to know why a wife 
was permitted to give evidence against 
her husband on a charge of false preten- 
ces. Whether she were willing or unwilling, 
seems tous to make no difference, for we 
should have thought she wasincompetent to 
give evidence against him. She could not 
do so by the common law, and obtaining 
property by false pretences is not one of 
the statutory exceptions to the general rule 
that husband and wife may not give evi- 
dence against each other in criminal 
cases. 

The newspaper report does not give the 
result of the trial, but if it should result in 
a conviction, it will be interesting to see 
the result in the event of an appeal.— 
Justice of the Peace. 


Pleas of Guilty in Murder Trials. 
“The Penal Reformer” for this month 
Contains an interesting paragraph on the 
question whether it is right to allow a 
prisoner who is on trial for murder to 
plead guilty, and for the judge, accepting 
such a plea, to proceed to sentence the 
prisoner to death. “The Penal Reformer" 
is of opinion that it is dangerous to act 
upon a Plea to a capital charge, and 
lnstances in support of its argument a 
recent case at the Ceatral Criminal Court, in 
which the learned judge declined to act upon 
a plea of guilty to murder, with the result 
that evidence was called and the defendant 
was found not guilty of murder bul of 
Manslaughter. He was sentenced to three 
years’ penal servitude. “This case would 
appear,” says the paragraph, “to demon- 
strate the need for achange in the usual 
practice. Ib would be more satisfactory in 
every way if, in all cases, even in those 
where the most determined plea of ‘guilty’ 
is maintained, at least formel corrobora- 


e 


48 
tive evidence were placed before a jury 
before the verdict was pronounced.” 

If murder charges were tried before 
anyone but the learned judges of the High 
Qourt, there might be some possible danger 
in the existing practice, but we have no 
hesitation in saying that nojudge would ever 
act upon a plea of guilty in a capital 
case unless he were quite satistied that 
the evidence would justify a verdict of 
guilty of murder. The case cited in “The 
Penal Reformer" itself shows how careful 
the judge was in preventing the prisoner 
from being convicted on his own confes- 
sion ofa crime which it would appear was 
really manslaughter, and not the 
very worst case of manslaughter at that. 

It should be remembered that the trial 
judge has perused the depositions taken 
before the magistrates, and has these before 
him at the trial. Depositions, are usually 
fully and carefully taken, especially where 
the charge is murder, and we think there 
is no danger of any miscarriage of justice 
if, after reading the depositions, the trial 
judge sees fit to accept a plea of guilty made 
without reservation by the prisoner.—J ustice 
of the Peace. 


Age of Criminal Responsibility. 

A report prepared by the Standing Joint 
Committee of Industrial Women's Organi- 
gations for the National Conference of 
Labour Women contains a reference to the 
treatment of juvenile delinquency. It points 
out truly enough thal most of the children 
who appear in the courts are of the poorer 
class. Well-to-do children have pocket 
money andcan buy sweets and fruit, so 
they are not tempted to steal; they have 
playing-fields and need not resort to the 
street ; if they do get into trouble, their 
parents can often settle matters and can 
take medical advice when necessary. 

‘Undoubtediy, the possession of means 
does bring certain advantages that are 
denied tothe poor, but our own view is 
that the right kind of juvenile court 
helps to remove the inequility by provid- 
ing means of treatment instead of merely 
inflicting punishments. The report suggests 
that ten years, instead of eight, should be 
the minimum age at which a child 
should be brought tu court for an offence. 
This recommendation might be acceptable 
if it could be shown that children under 
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ten had, as a rule, little appreciation of 
right and wrong. Experience proves the 
opposite. Moreover, the object of the juve- 
nile court and of those who are concerned 
in cases brought before it is to help chil- 


dren by supplying the right kind of in- 
fluence, and, if necessary, changing the 
environment soas to give the working 


class child, even when delinquent, a good 
chance in life.—Justice of the Peace. 


The Policewoman. 

The Policewomen do a great deal of 
useful work among women and children 
which is in the nature of rescue work 
but it must not be forgotten that they 
are now performing more and more real 
police duty. In keeping observation on 
suspects or in obtaining evidence in con- 
nection with club offences they can often 
avoid being themselves suspected more 
easily than can their male collegues. Often, 
too, a man and a woman officer in co- 
Operation can achieve considerable suc- 
cess. At the Tower Bridge police court 
recently, when two men were charged 
with obstructing the police by warning 
bookmakers, the evidence showed that the 
defendant’s suspicions were allayed by 
the sight of aman and a woman, coming 
along arm in arm, the woman carrying a 
shopping basket. They were, in fact, a 
policeman and a policewoman. Doubtless 
the defendants felt rather sore at being 
captured by a woman, so one of them got 
a little of his own back by saying that 
he objected to walking to the police station 
with a  plain-clothes policewoman, be- 
cause he was married and lived in the 
district. : 

Catching bockmakers and their scouts 
has developed into something like a fine 
art. Policemen have been known to dis- 
guise themselves as labourers working on 
a road, or as milkmen pushing a barrow or 
as sweeps with brushes and blackened 
faces, in order to waten the street book- 
maker at his illegal occupation. With the 
coming of the policewoman the range of dis» 
guise has widened. Wehave heard of a 
policewoman borrowing a baby in a peram- 
bulator in orderto keep observation une 
suspected. The street bookmakes must 
find life very difficult nowadays.—Justice of 
the Peace. 
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BOTTLE PARTIES AND THE LAW 


At Bow-street, recently, Sir Rollo 
Campbell imposed sundry fines upon persons 
holding “bottle parties ” at premises where 
public music and dancing took place without 
a licence. 

The circumstances varied. Some “parties” 
were held on a large scale, others were not 
quite so extensive. One place might be 
frequented by all and sundry—all, indeed, 
who were regarded by the proprietor as 
his “guests, within a very liberal inter- 
pretation of that term ; whereas at another 
there might be found members of society 
whose reputation was above reproach. The 
principle, however, was, in most cases, the 
same. 

The proprietor or “host’’—as he is euphe- 
mistically called—invites ‘ guests.’ No 
doubt a few years ago, when this institution 
first began to grow, the nucleus of the 
clientele did, in fact, consist of the personal 
friends or acquaintances of the proprietor. 
These would be entered on the register, 
each duly numbered, dated and catalogued. 
Once, no doubt, they were given a card of 
invitation upon which, perhaps their name 
was written—a card given either before 
the “party,” or; more like) y, upon admission 
to the party. But A.,a friend of the pro- 
Prietor, might also bring along his own 
friends or acquaintances—his own pariy— 
B.,O. and D., who, by virtue of A. were 
themselves entitled to come:to the party. 
A, in fact, brought his own private party. 
To B., O. and D, upon tneir admission, the 
invitation card would be issued; ther 
names would be entered in the growing 
guest-book: and henceforth, to all or any 
of the subsequent parties, B., O. and D. 
had an open and a standing “invitation.” 
In their turn, B., C. and D. were added 
to the permanenti list of guests; and wnen 
either of these ‘came next time, he, toa, 
might also bring his own little party. So, 
Indeed, the host had hoped; such, in truth, 
was his ambition. The snowball grew ; 
and “guests” soon ran into thousands. 
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The function of the parly was to provide 

music, dancing and intoxicating refresh- 
ment to the clientele, after the theatre and 
until the small, or even early hours of the 
morning. No contravention was alleged 
of the liquor laws ; the host did not bim- 
sélf, or by his servants, sell the liquor, but 
the guest would write an order to a.wine 
merchant from whom in fact, the guest 
would buy his wine; subsequently, by 
arrangement with the host, the merchant 
would refund a substantial part of the 
enhanced price, and in this way the host 
would pay ‘his expenses and make his pro- 
fits. Nor was it suggested that any impro- 
per conduct took place at these parties, 
The charge was that here was a place kept 
without a licence for public music and 
dancing. 
' Sect. 2 of the ‘Disorderly Houses 
Act, 1751, did not, certainly, by its pre- 
amble, contemplate the modern bottle party. 
But the preamble is not the operative part. 
The recital runs as follows; “And whereas 
the multitude of places of entertainment for 
the lower sort of peuple is ancther great cause 
of thefts and robberies as they are there- 
by tempted to spend their small substance in 
riotous pleasures, and in consequence are 
put in unlawful methods of supplying their 
wants and renewing their pleasures: In 
order, therefore, to prevent the said tempta- 
tion to thefts and robberies, and to correct 
as far as may be the habit of idleness 
which is become too general over the whole 
kingdom, and is productive of much mis- 
chief and inconvenience: Be it enact- 
ed ” 
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“Small substance,” indeed, will go bat 
little way ; ib is big money that is spent; 
nos indeed, do the criminal or delinquent 
consequences normally or necessarily follow. 
But despite the picturesque tntroit (u 
significant comment on the social history 
of the times, missing, alas! from the modern 
statute), the prohibition is general: “Anye 
house, rvom, garden or other place kept for 
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public dancing, music, or other public 
entertainment of ‘he like kind, in the cities 
of London and Westminster’ cr within 
twently. miles thereof, without a licence 
had for that purpose .. . shall be deemed 
a disorderly house or place.” The section 
gives a constable power to enter the 
premises and seize all persons found there, 
for them to be dealt with according to 
law. Further, every person keeping such 
a house without a licence forfeits £100 to 
any person who sues for the sum, and is 
otherwise punishable under the law relating 
to disorderly houses. 
Now the London County Council (General 
Powers) Act, 1915, s. 16, sub-s. (1), provides a 
. different and a summary remedy as regards 
Premises situate within the area of the 
‘licensing authority of the London County 
Council. In such a case £100 cannot be 
forfeited, but if such premises are kept or 
used for public dancing, singing, music, 
or other similar public entertainment, with- 
out a licence from the council, the pérson 
keeping the premises, or the rateable 
occupier, shall be liable on summary con- 
viction toa penalty of £100, and in the 
case of a continuing offence to a further 
penalty of £50 for every day on which the 
premises are kept or used after conviction. 
Further—as far as premises within that 
area are concerned—ithe “keeping” need 
not now be habitual, continuous, or regular. 
The London County Council (General 
Powers) Act, 1935, s. 55, sub-s. (2), pro- 
vides that the term extends to the user of 
premises “whether on one occasion or on 
more than one occasion in such a manner 
and in such circumstances that if such 
premises are used for such purpose otherwise 
than occasionally the premises would be or 
would be deemed to be kept or kept open 
for such purpose.” 
in all these prosecutions the point at 
issue was whether the premises were kept 
for public music and dancing; it was ad- 
mitted that no licence had been obtained, 
In most cases two police officers, usually 
in evening dress, who were previously 
unknown to the proprietor and were neither 
“friends” nor his acquaintances, had obtain- 
ed admittance ; they had thereupon signed 
an order form for wine, and, in some cases, 
at the time of admission or later, were 
handed an invitation card, usually in 
blank. At one cf the parties a different 
host officiated each night ; one host did not 
necessarily know the guests of another host. 
In other cases the proprietor was himself 
the host and was personally present almost 
a 
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all the evening—and early morning. The 
potential guest, having been admitted by 
the doorkeeper, was thereupon asked by the 
receptionist waether or not he possessed an 
invitation. Sometimes the guest declared 
that he was a friend ofa frequenter and 
thereby gained admittance; sometimes the 
proprietor himself came out, gave a glance 
at his potential guest, and said: Come in 
and be my guest. As a rule the door lead- 
ing from the room of the receptionist to 
the daneing room was locked ; until the 
receptionist pressed a bell no admittance 
could be gained. These men varied in 
the strictness with which they obeyed in- 
structions. Some, if reasonably satis‘ed, 
would let a new guest through; others 
called the host first. Upon the door the 
rubric ran: “ Private. No Admittance. 
Private Party in Progress’; precise in- 
structions in print were found at the front 
of the receptionist’s register, intended to 
restrict the clientele and to comply with 
the law. 

The defence was that the party was not 
“public.” Where a constable had gained 
admittance either by giving a false name 
or by giving the name ofa person whom 
he knew or believed to be a frequenter, this, 
it was said, was admittance by a trick. The 
party was not open to the public, so it was 
urged, for it was nob open to anyone to 
be admitted. A person might have a large 
circle of acquaintances—a circle inordinate- 
ly large; why should he not ask to his 
party any person he chose? If he said to 
his guests: Bring your friends along, too, 
those friends also became his guests. Why 
should he not, moreover, say toa man-— 
whose looks he liked—You look a nice fel- 
low. I have a jolly party to night; s0 come 
in and join. The newly invited guest signed 
a form stating that the courtesy of joining 
the party had been extended to him by 
the host personally at the entrance, and he, 
therefore, agreed to pay a certain contribu- 
tion towards the cost of running the party. 

Bellis v, Burghall (1:99, 2 Esp. 722) 
was relied upon. (The early authorities on 
this point are all in Kspinasse’s Reports.) 
A dancing-master owned a large room, not 
part of his dwelling-house, where he held 
gatherings for dancing every Wednesday 
evening. Tickets were issued beforehand, 
but to subscribers only, and for a given 
number of nights; the gentlemen having 
tickets were permitted to bring a lady. No 
money was taken at the door, “nor were 
persons admitted indiscriminately "— the 
short and precise report continyes-——yor in 
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fact any person but subscribers, persons 
introduced by -subseribers, or persons whe 
came there by permission of the defendant 
as his friends,” Lord Kenyon ruled that 
this was not “a meeting” within the prohibi- 
tion of the statute. He accepted the con- 
tention of Erskine.that the Act was intend- 
ed to prevent disorderly meetings, where 
persons were admitted for hire, “not where 
the company was select, and where they 
met only tor the purpose of improvement.” 

This case can certainly be supported on 
its facts, but not (it is submitted) on the 
grounds submitted by the defence. Whe- 
ther persons pay or come free is irrelvant, 
whether the company is select or of a dif- 
ferent category, and whether the object is 
improvement or otherwise. But the ratio 
decidendi of that case was that the room 
was not kept for public music and dancing. 
It was used as a dancing school, and it 
was confined to bona fide subscribers and 
their ladies and the friends of the pro- 
prietor. All the indicia pointed to a res- 
tricted selectivity, and the exclusion of the 
public. But this was very different from a 
case where the guests were not invited upon 
any real principle, but were, in effect, mem- 
bers of the public. 

It isa question of fact for the learned 
magistrate, and there was certainly evi- 
dence upon which he could find that places 
kept for the purpose of “ bottlé parties’, 
in the manner of which evidence was 
given, were open to the public. Molony 
v. Lingard (1898) 42 Sol. Jour. 193) related 
to a subscription ball. The justices there 
gave an occasional licence for the sale of 
liquor until 3 a. mM. on the night of the 
ball, under the power to grant such a 
licence “upon the occasion of any public 
dinner or ball.” No music and dancing 
licence, however, was applied for. The ball 
committee was convicted for not having 
such a licence, but at quarter sessions the 
conviction was quashed, subject to a case 
stated, on the ground that the ball was not 
a public one. The appeal was dismissed, 
the Divisional Court stating that it was a 
question of faci, and that quarter sessions 
had determined that the ball was not 
public, 

The ‘case of Clarke v. Searle (1793, 1 
Esp. 25) most nearly resembles the case of 
the bottle parties. There the defendant 
owned a house where persons of both sexes 
met to dance for their own amusement; they 
paid for their admission. Jt was objected 
for the defendant that the statute was 
aimed against house where public dancers 
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were kept to exhibit as performers, such as 
Sadler's Wells or The Circus, not to houses 
where parties met to amuse themselves or 
to improve their dancing. Lord Kenyon 
overruled the objection, saying that the Act 
was general; the words are. “Any house 
kept for public dancing.” “There could 
be no doubt,” he continued, “that this house 
was of that description, inasmuch as any 
person paying for his ticket would be 
admitted.” In other words, the house was 
open to the public ; this is the distinction 
between the facts here’ and the facts in 
Bellis v. Burghall. 

Nor is it necessary to prove that the 
proprietor took money for admission. In 
Archer v. Willingrice (1802,4 Esp. 186) 
the defendant was a publican. Every 
Monday evening ladies and gentlemen met 
at his public-house to dance ; they paid a 
fee to a dancing instructor, but none to 
the publican. Bellis v. Burghall was cited 
in aid of the defence; whereat Lord 
Ellenborough subscribed to this case ‘as 
law”; “but it is not like this case. It is 
sufficient to show that there has been 
dancing publicly carried on in this house 
belonging to the defendant.” The taking 
of money was only evidence of ownership 
of the premises; it was not of the essence of 
the offence. 


A search among the dictionaries for the - 
meaning of the word “public” is singularly 
unfruitful. The meanings found in Johnson 
and Murray are general, while Stroud's 
Judicial Dictionary discusses the significance . 
of the term when conjoined with various 
nouns, such as public bar, public build- 
ing, public duty—and numerous others. 
Under “public dancing” are to be found 
some of the cases already cited. 


Perhaps from the sphere of copyright one 
may derive the most assistance. Not that 
the crilerion to decide whether a per- 
formance was given ‘in public” will univer- 
sally apply in considering whether a room be 
kept for “public music or dancing.” On 
the other hand, it cannot but have a certain 
relevance. One authority will be sufficient 
—a recent case containing the considered 
judgment of the Court of Appeal: Lord 
Wright, M. R, Lords Justices Romer and 
Greene. By reason of the scientific analysis 
of the quality which may he said to con- 
stitute a “public” performance, Jennings 
vy. Stevens (154 L. T. Rep. 479; (1936) 1 
Ch. 469) may well be considered not only 
as a leading case in the law of copyright, 
but also as an, authority of general value 
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for the light it sheds upon such a remote 
topie asthe Disorderly Houses Act, 1751. 

The facts, for this purpose, can be 
shortly stated. A village dramatic society 
(The Overstone and Sywell) performed a 
play--"The Rest Cure’—at a monthly 
meeting of the Duston Women's Institute, 
without the consent of the owner of the 
copyright. The institute was one of the 
5000 cells of the National Federation of 
Women’s Institutes, consisting of voluntary 
associations of country women formed to 
improve rural conditions and for mutual 
intercourse. The total membership 
was 300,000. There was a small annual 
subscription (2s.), and monthly meetings 
were held of an educaticnal or social 
nature. Ont of a female population of 
1085 the Duston Institute had 109 members. 
At the pcrformance sixty-two members only 
were present, but no guests except the five 
players: it was a condition of the per- 
formance that only members were entitled 
to be present. Mr. Justice Crossman held 
that the performance was a quasi-domestic 
and not a public affair, but his decision 
was reversed by the Court of Appeal. 

Lord Wright reasoned out a criterion 
for the meaning of the words “in public.” 
First, mere numbers, it was clear, were 
not the test. It was ‘difficult and per- 
haps impossible to define the precise bor- 
ders of the territory which they cover.” 
“~The public,” he continued, “is a term 
of uncertain import; it must be limited in 
every case by the context in which it is 
used.” It does not usually mean the in- 
habitants of the world or of the country ; 
it may mean a village, or even persons 
who were circularised, or such as would 
be ‘interested in any particular matter, 
professional, political, social, artistic or 
local.” In relation toa drama; “the public” 
included those “to whom the drama appeals, 
but that again must be limited by local 
and other conditions.” ‘The public ” then 
really means “a portion of the public’— 
just as itis only a portion of His Majesty's 
subject who are affected by a public 
nuisance. 

Nor, secondly, is the presence or absence 
of visitors the test. Even if the perform- 
ance is gratuitous, that, thirdly, does not 
matter. And, fourthly, performance may 
still be “in public’ if there is no charge 
for admission. Lord Wright pertinently 
observed that actions are tried in 
public, yet there may not be more than 
a handful of persons present. An un- 
successful play, although the audience may 
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be very few, is still a public performance. 
If these factors singly are not the test they 
cannot, in the aggregate, constitute a test. 

“The true criterion seems to be the 
character of the andience.” In the case of 
the women of Duston, although the 
audience was limited tothe village mem- 
bers, all the adult women of the village 
were entitled to be members. Election was, 
of course; the sole qualification was resi- 
dence in the village. But “mere residence 
in the same village in different homes 
cannot be regarded as constituting a 
domestic or quasi-domestic audience.” The 
institute was a society of ‘* quasi-public 
character”; “the quality of domesticity or 
quasi domesticity” was absent. 

Lord Justice Romer contrasted, at the 
outset, that performance which was clearly. 
public with that which was clearly private: - 
a concert at the Albert Hall with the music 
that aman provides for his guests. What 
was the “ essential difference”? In the 
latter case the entertainment was part of 
the “domestic or home life” of the host, 
his guests being, for that purpose, “mem- 
bers of his home circle.” In the former case, 
the entertainment was no part of the 
domestic or home life of the audience. The 
contrast, then, was between the domestic 
and the “non-domestic” life. 

“In the one case the audience are pre- 
sent in their capacity of members of the 
particular home circle. In the other they 
are present in their capacity of members 
of the music-loving section of the public. 
The home circle may, cf course, in some 
cases be alarge one. The section of the 
public forming the audience may in some 
cases be a small one. But this can make 
no difference, though it may sometimes he 
difficult to decide whether a particular col- 
lection of persons can properly be regarded 
as ecnslituting a domestic circle.” 

Thus, the nurses and medical staff of 
Guy's Hospital were regarded as a domestic 
circle (Duck v. Bates 13 Q. B. Div. 848), 
while a performance given to the residents 
in a hotel was treated as a performance 
in public : (Performing Right Society, Limit- 
ed v. Hawthorns Hotel (Bournemouth) 
Limited, 149 L. T. Rep. 425; (1933) Ch. 855). 
Private performers were ‘often paid, while 
public performers often gave their services. 
Further: “A private entertainment may 
be given ina public’rocm A public enter- 
tainment -may be given in a private house.” 
Lord Justice Romer also stated the same 
criterion: “The question whether an enter- 
tainment is given in public or in private 
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depends ... solely upon the character of 
the audience.” 

The members of a dramatic society— 
however exclusive—are doing something 
“outside their domestic lives,” Similarly, 
a musical performance held at the Embassy 
Club before members and their gesis was 
a performance in public: (Harms (In- 
corporated) Limited and Chappell and Co. 
v. Martans Club Limited (136 L. T. Rep. 362; 
(1927) 1 Oh. 526). On the other hand, 
Lord Justice Romer thought that the staff 
and pupils of a boarding school might be 
regarded during term as a domestic circle; 
a performance before them, even with 
parents and guests present, might still be 
treated as private. Nor does a performace 
in private, by ihe mere presence of some 
guests, become a performance in public. 
~ The relevance of Jennings v. Stevens 
upon the meaning of the Disorderly Houses 
Act, 1751, will now have become clear. 
Bottle parties—as at present generally 
organised—may, in effect, be attended by 
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any member of the public, as the “guest” 
of the “host.” It is a question of fact in 
each case whether there is, or is not, any 
“public” music or dancing. But where 
these parties sre conducted in a manner 
similar to that above described, they cannot 
be said to be within the rule of Bellis v. 
Burghall—the case of the dancing master 
and his school, or the instance of the staff 
and pupils of a boarding school, given by 
Lord Justice Romer in Jennings v. Stevens 
(sup). Such parties are not part of the 
domestic ~or even the quasi-damestic— 
circle of the host. Between the “host” and 
his “guests” there exists no tie or colour 
of domesticity; the audience is “ quasi- 
public "—in the sense that any member of 
the public, attaching himself to an “est- 
ablished “ guest, or by permission of the 
host, may join the party. Music or dancing 
at such a party—the learned magistrate, 
held—was music or dancing in public. 

Secus, semble, in the case of a bona fide 
dancing school :—The Law Times. 





MANSLAUGHTER BY RECKLESS DRIVING 


On April 22 the House of Lords gave 
their reasons for dismissing the appeal 
by the appellant in Andrews v. Director of 
Public Prosecutions (1937, 2 All E. R. 552; 
post, p. 304, heard by their Lordships 
on March 8, 9. In this case the appellant 
had been charged wtih manslaughter as a 
result of an accident in which, whilst 
driving a motor van he had knocked 
, down and killed a pedestrian. Upon his 
trial at Leeds Assizes before du Parcq, J., 
he was convicted, and an appeal to the 
Court of Criminal Appeal failed. The 
question which the House of Lords had 
to consider was, what direction ought to be 
given to the jury as to the degree of 
negligence necessary to support such a 
charge. ln the eighteenth century and 
earlier it appears to have been the law 
that any negligence sufficient to establish 
civil liability would, if death resulted there- 
from, have amounted to manslaughter: see 
Bale’s Pleas of the Crown, vol. 1, p. 476; 
East's Pleas of the Crown (1803), vol. 1, 
pp. 263, 264; R. v. Fenton (1830, 1 Lewin 
` 179). In the last century, however, judges 
began to direct juries that before they 
convicted of manslaughter as a result of 
negligence, they must be satisfied that 
the negligence was “culpable” or “gross”: 
see R. v. Williamson (1805, 3 O. & P. 635); 
R. v. Allen (1835, TO. & P. 153); R. Hughes 
(1857, Dears & Bell 248); R. Franklin 


(1883, 15 Cox 163). It has also always 
been a doctrine of the common law that 
a homicide inadvertently caused by the 
doing of an “unlawful act” was manslaugh- 
ter; and it was no doubt for this reason 
that the common law originally regarded 
as felonious any killing by negligence. In 
R. v. Franklin (supra) it was, however, 
recognised by Field and Mathew, JJ., 
that the mere fact that a tort had been 
committed which directly led to the man- 
slaughter did not avoid the prosecution 
having to prove that the death was the 
result of the “gross” negligence of the 
accused. In cases where the “unlawful” 
act was a crime there does not appear to 
have been any authority bearing upon 
the point until R. v. Stringer (1933, 1 
K.B. 704). Normally negligence, as such, is 
not a crime, but it is otherwise with the 
negligent driving of vehicles upon tne 
highway. So far as concerns motor vehicles 
the law upon this point, as is well known, 
is to be found in sees. IL and 12 of the 
Road Traffic Act, 1930. In R. v. Stringer 
the indictment contained two counts, one 
for manslaughter and one for dangerous | 
driving. On the defendant's being ac- 
quitted of manslaughter, the prosecution 
proposed to proceed upon the same evi- 
dence on the count for dangerous driving. 
To this count, the defendant pleadede 
autrefois acquit on the’ ground that the 
-+ 
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charge of manslaughter, was (so it was 
contended) based on the fact that the de- 
ceased had met his death by an accidental 
“unlawful” act of the accused in driving 
dangerously. The trial judge, however, 
overruled this plea, ani his decision was 
subsequently affirmed by the Court of Orimi- 
nal Appeal. From this decision it follow- 
ed that there was a distinction between 
manslaughter by culpably negligent driv- 
ing and killing a person by dangerons 
driving. This distinction was given sta- 
tutory recognition by sec. 34 of the Road 
Traffic Act, 1934, which enabled a jury 
upon an indictment for manslaughter to 
convict of an offence under sec. 11 of the 
Road Traffic Act, 1930, which relates to 
both reckless and dangerous driving. This 
provision was undoubtedly of considera- 
bie. practical importance owing to the 
curious reluctance of juries to find a ver- 
dict of manslaughter where it is quite 
obvious that death was brought about ac- 
cidentally. Unfortunately the result of the 
attempt to raise the plea of autrefois ac- 
quit in R. v. Stringer, coupled with the 
above amendment, was to introduce some 
obscurity into the law of manslaughter by 
the negligent driving of motor vehicles. 
Wor sec. 11 of the 1930 Act deals with 
“reckless” as well as “dangerous” driving 
and it might appear as if the legislature 
had supposed manslaughter by negligence 
to require some greater degree of care- 
lessness than being reckless, though it 
would be difficult to imagine what such 
carelessness could be. On the other hand 
if the doetrine of the doing of an “un- 
lawful” act resulting in death meant that 
any person, waose breach of the criminal 
law directly resulted in homicide, was 
guilty of manslaughter, then, as was 
pointed out by Lord Atkin in the present 
case, any preson who, driving “without due 
care and attention” (contrary to sec. 12 of 
the Road Traffic Act, 1930), killed some- 
one, was guilty of manslaughter. Yet 
inasmuch as sec. 12 of the Road Traffic 
Act was regarded as applying merely to 
civil negligence, this would mean that 
death caused merely by civil negligence 
would, if caused by the negligent driving 
of a motor vehicle, be manslaughter, which 
-would be repugnant to the whole develop- 
ment of the law of manslaughter during 
the last century. Such was the position 
when Andrews v. Director of Publie Prose- 
cutions reached the House of Lords. 

In his summing up du Pareq, J. had 
at one stage appeared to indicate to the 
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jury thatif they found thatthe death of 
the deceased had directly resulted from 
the unlawful act of the asszused in drive 
ing dangerously, they were obliged to 
return a verdict of manslaughter. But 
elsewhere in his summing up he had stress- 
ed the fact that they could only convict 
if they found that the accused had driven 
so recklessly and dangerously as to have 
been grossly negligent. This latter point 
their Lordships found had been sufficient- 
ly emphasised by the learned Judge so as 
to preclude the jury from being misled by 
any references to the accused necessari- 
ly being guilty of manslaughter merely 
because he had committed homicide in the 
course of doing an unlawful act, namely, 
driving dangerously. 

The importance of Lord Atkin’s judg- 
ment in the. present. case is that he has 
made it quite clear that in motor man- 
slaughter charges any consideration as to 
whether or not the accnsed brought about 
the death by a breach of one or more of 
the provisions of the Road Traffic Act is 
irrelevant and liable: to mislead. The 
homicide occurred whilst the accused was 
engaged in à lawful enterprise, namely, 
driving along the highway, and the sole 
question was as to whether he drove so 
negligently us to make the accidental kill- 
ing: felonious. As to how such felonious 
negligence “is best explained to the jury, 
Lord Atkin said (at p. 556): >. f 

“Probably of all the epithets that can 
be applied, ‘reckless’ mcst nearly covers 
the case. It is difficult to visualise a case 
of death caused by ‘reckless’ driving, in 
the connotation’ of that term in ordinary 
speech, which would not justify a convic- 
tion for manslaughter. Butit is probably 
not all embracing, for ‘reckless’ suggests 
an indifference to risk, whereas the ac- 
cused may have appreciated the risk, and 
intended to avoid it, and yet shown such 
a high degree of negligence in the means 
adopted to avoid the risk as would justify 
a conviction.” 

The whole judgment repays careful study; 
for by that blend of common sense with 
careful application of principle which has 
characterised so many of Lord Atkin’s 
judgments, he has rescued the law of motor 
manslaughter from falling into a danger- 
ous obscurity and, we venture to think, 
Andrews v. Director of Public Prosecutions 
will take its place as a leading authority 
on this branch of the criminal law.—The 
Law Journal. 


` 


- 


1937 


JOURNAL 


55 


Extracts from Contémporarlés. 


7 . 


In the Gourselof Employment. 

On Thursday of lust week, in Alderman v. 
Great Western Railway Company, the House 
of Lords dismissed an appeal by Mr. James 
Alderman, a travelling ticket inspector, and 
held that an accident which had happened 
tohim had not happened in the course of 
his employment. The appellants duty 
consisted in making a double home turn 
journey which involved his leaving Oxford, 
where he lived, and travelling to Swansea 
via Paddington on one’ day, and returning 
by the‘same route on the next. Between 
the time when he signed off at Swansea on 
the “one evening and the time when he 
signed on .the next morning , at the same 
station, he could please himself what he 
did or where he lodged, nor was he under 
any duty to arrive at Swansea station in 
the morning by any particular method or 
route. One morning in January 1935, whilst 
on his way on foot to Swansea tosign on 
for the day, he slipped in the public street, 
about amine from the station, and broke 
his ankle. He was incapacitated for about 
six months, and he applied for compensa- 
tion, but the couniy court judge decided 
against him and the Court of Appeal affirm- 


ed that decision. He appealed to the House: 


of Lords. 


The Judgment. 

‘Lord Russell of Killowen, in giving 
judgment in the above case, said that if 
the accident was held to have happened in 
the course of the employment, the company 
did not dispute that it also arose out of 
the employment. Authorities were of little 


assistance in such cases except in so far 


as they established principles. There was 
no evidence of any contractual limitation 
of the employee's choice of abode, either 
in Swansea or Oxford, but even if it had 
been a term of the contract that he should 
not sleep far from Swansea slalion, it 
would still have been impossible to say 
that his contract necessitated his presence 
on the spot where the accident occurred. 
The element of fact which was present in 
London and North Eastern Railway Com- 
any v. Brentall (1933), would still have 
been absent from the case—namely, the 
contractual obligation to go to the place of 
the accident. Before their Lordships, how- 
ever, an alternative argument was pre- 
sented which was independent of any limita- 
tion of choice of lodging. It was said that 
the -appellant's contract compelled him to 


goto Swansea and return to Oxford next 
day, and that, therefore, he was employed 
to go tLe next day, from wherever he spent 
the night, to the station at Swansea, and 
that in being where he was when he sufter- 
ed injury he was doing something he was: 
employed to do. Yet no case had been: 
cited in which a man meeting with an ac- 
cident when merely on his way to work: 
had been held entitled to compensation. 
After quoting Lord Buckwaster’s words in 
Sparey v. Bath Rural District Council 
(1931), his Lordship said that the present 
case was a plain one of an employment 
interrupted on each signing off at Swansea 
and Oxford, and resumed at each signing 
on. In the intervals the workman was 
free to accept other emergency employment 
for extra pay, and todo whatever he wished. 
The appeal would be dismissed with costs. 
Certainly, ifit was a case of unfettered 
freedom, the workman could have slept any 
distance from Swansea station provided he 
“clocked in” there punctually in the morn- 
ing. He could have gone by airplane to 
some Welsh mountain and slept in mountain 
air, or rowed out to sume storm-infested 
lighthouse without breaking any term of 
his contract cfemployment, and, if such, 


“were the case, the decision seems, if we: 


may respectiully say so, to have been very; 
clearly right:—The Law Times, dated April 
17, 1937. 


The Indictment of Ben Jonson. 

We had occasion to refer some time 
since in this Journal to the interesting 
material comprised in the Middlesex Ses- 
sions records, of which two volumes have 
been published in recent years. It was. 
accordingly of interest to note an article 
in The Times of last week in which it was 
announced that a large selection of those 
Records, then exhibited to public schoolboys, 
would again be on public view on Corona- 
tion Day—an expression which one hopes 
may be interpreted to mean “ Coronation 
Week.” If so, those who can spare time 
from the brilliant functions of a month 
hence for a backward glance to the stirring 
times of the earlier Elizabeth will doubtless 
give passing heed at least toa document 
selected for special notice, the indictment 
for manslaughter of “Benjamin Johnson.” 
It chanced that in 1598, the year before 
Burbage opened his Globe, and when The 
R.se and The Curtain were drawing their 


daily crowds, ‘Ben Jopsom just twenty-five, 
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of hot Border blood, and, it may be surmis- 
ed, of more agile build than the tavern critic 
of later days, fell out with one, Gabriel 
Spencer, who, like himself, was in the 
employment of Philip Henslowe. The cause 
of the quariel is, we believe, as little known 
to history as is the origin of the Mermaid 
tavern brawl, responsible for the lamented 
death of the gifted Kit Marlowe. What- 
ever it may have been, an encounter took 
place in Hogsden Fields, Shoreditch, on 
the 22nd September, “in the fortieth year 
of the regin of the lady Elizabeth,” and 
on that day the worst befell, 


The Crime and the Sequel. 
In the words of the indictment alluded 
to above, Ben Jonson : 

“feloniously & wilfully struck & beat the same 
Gabriel with a certain sword of iron & steel 
called a Rapiour worth 3s, which he then & there 
had and held drawn in his right hand, giving 
the sume Gabriel Spencer then & there with the 
sword aforesaid in & upon the right side of the 
same Gabriel a mortal wound six inches in depth 
and one inch in breadth, of which certain mortal 
wound the same Gabriel Spencer then & there 
instantly died.” y 
Of the effect of this tragedy, and his 

subsequent arrest, upon Ben Jonson’s 
young wife—‘‘a shrew, but honest''—we 
know nothing, although, if 2 biographer 
is to be believed, it wrought his mother 
nearly to frenzy, but the consequences were 
less harrowing than they might have been. 
Ben Jongon,. “seeking the. book and reading 
as a clerk, sought to be delivered “accord- 
ing to the form of the statute,” and justice 
contented itself with branding. No com- 
ment being anywhere found, as The Times 
remarks, on his bearing on his thumb the 
significant “T,” is the popular assumption 
of a cold iron correct? It may well be so, 
for to “get at” jailers in this way would 
seem to have been no uncommon. practice:— 
The Law Times, dated April 17, 1937. 


Blood Groups and Bastardy. 

The test based où the human blood 
groups, little known in this country, is 
extensively used in continental courts, 
where it has become as commonplace as 
fingerprint evidence. It is essentially a test 
‘of non-paternity, and will exonerate about 
one wrongly accused man in every three. 
It is absolutely reliable in hands of ordi- 
nary competence and, if properly organised, 


16810 


is not expensive. lis scientific basis is „the 
fact that certain blood characters are in- 
herited according to rigid Mendelian laws, 
and that a child cannot be in a blood 
group which does not contain either the 
father or the mother. As Dr. Harley and 
Dr. Roche Lynch pointed out in Tre British 
Medical Journal recently (January 23, 
p. 163), ib is common ground that many 
men are falsely convicted of the paternity 
of illegitimate children every year. If, as 
has been conclusively proved on the Con- 
tinent, one in every three of these could 
have been cleared, it sèems a pity that 
the courts of this country should still be 
ignorant cf a method which would insure 
better justice being done. in patin 
cases: -The Law J ournal. 


Synchronised Clocks, 

The Borough Council of Paddington have 
pat forward a suggestion thatit should be a 
condition of ‘erecting and maintaining 
clocks which project over any public way, 
that they be synchronised to Greenwhich 
Time or Summer Time. Ib is understood 
also that the City of London Corporation 
are contemplating byelaws, to impose this 
obligation upon owners of clocks project- 
ing into or over any street. Tais is pre- 
sumably under local Act, Tne London 
County Council have powers, in paragraph 
(1) of section 184 (1) of the London Build- 
ing Act, 1930, to regulate lamps, signs, or 
other structures, overhanging the public 
way, and byelaws under the corresponding 
power in sectiun 164 of the London Build- 
ing Act, 1894, were confirmed by the Local 
Government Board before the War. ‘There 
is, however, nothing in those byelaws re- 
quiring clocks to keep good time. Taere is 
something to be said for the suggestion of 
the City and the Paddington authorities, but 
why limit the requirement to clocks which 
project into or over streets ? Onuren clocks 
are notorious offenders but are 
frequently flush with the church wall 
or tower face, or hung above the churchyard 
only. Why should these escape ? or 
clocks on obelisks? or on business 
houses suchas that displayed towards the 
Strand by afamous firm of publisners ? 

All the world knows now that time is re- 
lative, but is it relative to the manner of 
the clock’s support ?—Justice of the Peace. 
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CONTRACTS AND PUBLIC POLICY. 


The line between contracts which are 
illegal at- common law and contracts which 
are.-void as against public policy is not 
firm or clear. [n the recorded cases one 
may find countless instances of contracts 
which are dencunced on one ground or the 
other ; but it would be a mistake, we think, 
to hold that the two classes stand apart 
in separate logical categories. Indeed, in 
1929, when such good lawyers as the late 
Sir Thomas Chitty and his brother editors 


- brought Smith's Leading Cases up to date 


and revised the noles to Collins v. Blantern 
(1 Sm. & C. 406), they said, and said 
tightly, that all instances of illegality at 
common law were originally founded on 
questions of policy but “developed without 
difficulty into positive rules of law.” To-day 
we think illegality stated as a simple cause 
for holding a contract of a bequest un- 
enforceable or void, and impolicy stand 
side by side.. It is not necessary, though 
it may be sometimes practicable, to state 
definitely which charge has been proved 
against the condemned contract or provi- 
sion. What is much more to be desired is 
the achievement of some fixed rule which 


` would tell the world and those who advise 


the world, what is against public policy 
and (or) illegal, and what isnot. But those 
learned editors whom we have named 


` abandoned (Vol. I, p. 415) any attempt to 
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discover or formulate any rule. They re- 


- luctantly confined themselves to recording 


a number of the cases which have been 
contested in court and giving the decision 
upon them. And all one can do in a single 
article is to pick out a few of the lead- 
ing cases, hoping that in one or other of 
them our readers who have to advise on 
these matters may find something on which 
to found a sure opinion. 

The necessity for honest dealing on the 
Stock Exchange, and for the condemnation 
of manoeuvres designed to “rig the market” 
is nowhere more clearly shown and vindicat- 
ed than in the decision of the Court of 
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Appeal in Scott v. Brown, dc. (1892, 2 
Q. B. 723), The plaintiff brought an action 
against stockbrokers, through whom he had 
bought shares in a projected company, 
for rescission of his contract with them and 
recovery on the ground that the brokers 
had delivered their own shares to him (the 
plaintiff) instead of buying them jin the 
market. lt appeared, however, in the plain- 


.tif's own case that the plaintiff had paid 


his money to the defendants in consequence 
of an agreement with them, or one of them, 
that he should go into the market and bay 
up certain shares at a premium with a view 
to giving the public the impression that 
there was areal market for the shares, and 
that they were at a premium. Such was 
not the case. The righteous anger and the 
stero condemnation with which Mr. Justice 
Wright and the Court of Appeal denounced 
this manoeuvre were, we hope, not lost on 
the censured persons. Anyhow, such a 
contract is plainly against that public 
policy of which honesty is the first ingredient. 

Not the least difficult of the cases on 
public policy are those which deal with 
contracts in restraint of trade. Speaking 
quite generally, we may say now that the 
ground for the court's refusal to enforce 
contracts which are in restaint of trade is 
that such contracts are contrary to the 
public interest. The underlying premiss 
is that public interest is promoted by fre- 
dom of commercial intercourse. As time 
has gone on the views taken by the courts 
on this premiss have undergone some 
change. Nowadays agreements which may 
be challenged as in restraint of trade have 


-a better chance of surviving the challenge 


than they did in the Victorian period. The 
majority decision of the Court of Appeal in 
North West Sult Company v. Electrolytic 
Alkali Company (107 L. 'T. Rep. at p. 439) 
gives the older view. The decision of the 
House of Lords (1914, A. O. 461; 110 L. 
T, Rep. 852), which reversed the Court df 
Appeal and, restored Mr, Justice Scrutton’s 
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decision, shows that the courts no longer 
denounce as against public policy an agree- 
ment between parties, even though it is 
deliberately mide to keep up the price at 
which an article is sold to the public. 
Lord Haldane deals with the matter in his 
usual large way: 

“Unquestionably the combination was ons the 
purpose of which was to regulate supply and 
keep up prices. But an ill-regulated supply and 
unremunerative prices may, in point of fact, be 
disadvantageous to the public. Sucha state of 
things may, if it is not controlled, drive manu- 
facturers out of business, or lower wages, or cause 
unemployment and labour disturbance. It must 
always be a question of circumstances whether a 
combination of manufacturers in a particular trade 
is'an evil from a public point of view.” 

Tne same view in substance will be found 
in the decision of the (Court of Appeal in 
Palmolive Company v. Freedman (188 L. 
T. Rep. 274; (1928) Ch. 264). Free com- 
petition is no longer regarded as the 
lifeblood of commerce and an essential 
pillar of the structure of the commonwealth. 
Parliament echoes the view of the courts; 
and in modern Acts ,suchas the Road 
Trafic Acts, takes careful steps to prevent 
it. 

The formidable case of Egerton v. 
Brownlow (4 H. L. Cas. 1) is one into which 

the student looks with some trepidation. 
*The report fills more than 250 pages of 
Olark’s House of Lords Reports, and few 
people can know, or want to know, the 
case in all iis details. It is, however, a 
historic case of the court’s deciding that 
a condition attached to a gift of estate to 
a person which says that he shall not take 
unless he acquires a peerage or a promo- 
tion in the peerage within acertain time 
is void as against public policy. The 
kernel of the case is found in Lyndhurst’s 
judgment (at p. 162) where he says that 
peerages are in the gift of Ministers, and 
are usually given by them to their political 
allies, and that if a man wants to get a 
peerage in order to keep his estate, his 
political judgment is no longer free, for he 
has the strongest reason for siding, what- 
ever his private judgment may be, with 
the ‘partisans and supporters of the ad- 
minisiration for the time being.” 

The case of Windhill Local, Board v. 
Vint (63 L. T. Rep. 366 ; 45 Ch. Div. 351) 
shows an unusual illegal contract. Illegal 
it is there called, and from the judgment 
of Mr. Justice Wright and the Court of 
Appeal if is clear that the reason for the 
illegality is that the contract was repugnant 
to public policy. The defendant was a 
stone mason who by his quarrying work 
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had disturbed a road. The local board 
preferred an indictment against him. Just 
before it came on fer hearing, the pro- 
secutors and defendant agreed by deed that 
the defendant should make up the road 
within a certain period, that the indictment 
should lie in court meanwhile, and that 
when the work was done, the prosecutors 
would consent to a verdict of not guilty. 
This agreement was actually approved by 
the judge of assize. Yet wien the defen- 
dant failed to make up the road and the 
local board sued for specific performance 
of the covenants and damages, they were 
met and defeated by the defence that the 
deed was void as against public policy. 
The reason was that as the indictment was 
for a public injury, it was against public 
policy for any two parties to agree to 
withdraw it from its due course and sub- 
stitute a mere contract between themselves 
to settle what should be done. i ; 
A perusal of the leading husband and 
wife cases, which are unhappily numerous, 
shows how opinion changes as to matrimonial 
affairs viewed from the standpoint of public 
policy. In 1858, Vice-Chancellor Page 
Wood gave a decisive negative to the ques- 
tion waetker a husband could by deed, 
when he was separating from his wife, hand 
over to her the care of the children of the 
marriage: (Vansittart v. Vansittart, 4 K. 
& J. 63). Here, he said, was a husband 
yielding up to his wife the custody of the 
children over seven years, entering -into 
stipulations (which, apart from the public 
policy point, the Court could not enforce) as 
to their management and education both 
secular and religious. All of these he should 
superintend himself. It was an almost 
indignant judgment, and was confirmed, 
as we read in a note to the report, by Lord 
Qhelmsford and other Lords J ustices. Not 
many years later this decision was ‘ got 
over” by the Infants Custody Act of 1873. 
This measure, in effect, toid the judges that 
they were not to condemn such agree- 
ments out of hand, but could confirm them 
if they thought that, on the whole, the 
confirmation would be best in the interests 
of the children. And, again, it is aurely a 
sign of the change in the view taken a8 
to the public policy of upholding the 
obligations of matrimony that acutt should 
give such a decision as that in Courtney 
y. Courtney (1928, 2 L R. 81). It shows 
that, nowadays, a husband and wife may 
agree to live apart, apparently without 
even a deed. If a wife and husband have 
entered into such an agreement the court 
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will not be deterred by any general con- 
sideration of public policy from holding it 
“a bar to subsequent proceedings for divorce. 
But it seems to be essential to the validity 
of such a bargain that itis fcllowed by 
actual separation. Moreover, if two people 
agree on the eve of their marriage that they 
will always live apart, the Jaw rejects the 
agreement as contrary to public policy. 
Brodie v, Brodie (117 L. T. Rep. 542 : (1917) 
P. 271) is the authority for this. It was 
one of those sad cases where two people 
agreed to a hasty marriage in order that 
a child, which was admittedly the hus- 
band's, should be born in wedlock. The 
agreement was hopelessly bad, and could 
not be validated by a further agreement 
which was made immediately after the 
marriage. Later the wife ignored the 
agreements, stood upon her rights as a 
married woman, and succeeded. 

And when one looks at the will and 
settlement cases, decisions again run close 
along a border line. To take only two of 
them—in Re Borwick’s Settlement (115 L. 
T. Rep. 183; (1916) 2 Oh. 304) and Re- 
Boulter (126 L. T. Rep. 653; (1922) 1 Uh. 75) 
—we find provisions, not very far different, 
which in the earlier case passed as good 
after a challenge, and in the latter were 
condemned. In the first case trustees were 
directed to pay out sums for the education 
and maintenance of a young boy, but the 
settlor said that nothing was to be paid 
out in this way so long as the boy was “in 
the custody or control” of his father or his 
father should “have anything to. do with 
his eduction or bringing-up." The summons 
before Mr. Justice Eve was, in effect, a 
plea that this condition should be declared 
contrary to public policy. The learned 
judge, however, refused to allow the 
trustees to disregard the condition. He 
pointed out, and itis of course true, that 
the benefit and the condition did not affect 
the same person. The benefit went to the 
infant whilst the condition was imposed on 
the father. He was enabled to stretch the 
doctrine of policy to cover the case of a 
gift to A. B. to be given so long as C. D. 
does something which is contrary to public 
policy. Some judges we think might have 
found that public policy was elastic enough 
to cover it. It is certainly a matter of 
urgent public policy that fathers should 
have control of their sons’ education ; and 
a provision which prevents the execution 
of that policy and is even likely to lead 
to estrangement between a growing boy 
and the first of all his natural and proper 
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guardians seem tous to deserve little res- 
pect. The pith of the judgment of Mr. 
Justice Sargant (as he then was) in the 
second case (Boulter's case) is that a provi- 
sion in a will is bad if it tends even to the 
possible separation of parents from their 
children A grandfather made provision by 
will for his son and for his son's children. 
The son had married a German and the 
will was made in 1916. This may explain 
why the testator provided that his gifts for 
his grandchildren were given vpon the 
express condition that they should during 
their minorities at all times be maintained 
in England and not reside abroad for 
periods exceeding six weeks in each year. 
The trustees by summons asked various 
questions, not here material except the 
question whether such a condition was 
against public policy. The learned judge 
decided without hesitation that it was so. 
Thus: 

“In my judgment such a condition is clearly 
contrary to public policy. It seems to be very 
liable to encourage a father to neglect his duties 
towards his children in such a case as has arisen 
here (the case that a father may want for pur- 
poses of his own business to go abroad)... . It 
seems to me that the whole tendency of this provi- 
sion is one which, in many sets of circumstances, 
including the circumstances now disclosed, might 
have a very prejudicial effect indeed on the posi- 
tion of theinfants and upon the judgment tha. 


has to be exerised by their parents for their 
benefit.” 


We must close almost where we began 
with a quotation from Lord Justice Vaughan- 
Williams (himself quoting a distinguished 
predecessor) when, in 1508, in Wilson v. 
Carnley (98 L. T. Rep. 265; (1903) 1 K. B. 
at p. 736), he reviewed the cases. Here is 
his conclusion : | f 

“Rules which rest upon the foundations of publie 
policy, not being rules which belong to the fixed 
or customery law; are capable, on proper occasion, 
of expansion or modification, Circumstances may 
change and make a commercial practice expedient 

which formerly was mischievous to commerce. .. . 

The determination of what is contrary to the so- 

called policy of the law necessarily varies from 

time to time.... The rule remains, but its ap- 
plication varies with the principles which for the 
time being govern public opinion.” 


Thus is the unruly horse of Mr. Justice 
Burrough described almost in our own day. 
No doubt times change and men and women 
and opinions change w.th them. So to- 
day, though fifty cases may be cited on 
one side and fifty on the other, our profes- ° 
sional readers who have to advise on these 
matters must accept, with regist, the posi- 
tion that the law on the matter is not yet, 
and never will be, certain. Precedents 
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may be cited, and piled up one upon ` an- 
other, but in this field the oldest and most 
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respected precedents are never wholly safe 
from challenge :—The Law Times. - 





PHYSICIAN AND PATIENT. 


Throughout the course ofits history, the 
law of England in its development has 
conferred ever-increasing advantages upon 
those persons who have to give evidence in 
the courts. l 


One or the earliest provisions designed 


to assist witnesses was the doctrine of 
privilege, though in its infancy it only 
availed a witness whose answer tended to 
incriminate him. Gradually its scope was 
extended, until tc-day there exist many 
occasions whereon a witness may claim this 
protection and refuse to answer the question 
put to him. Yetin one particular instance 
the law has been adamant; communications 
made by patients to their physicians, in 
their professional capacity, even though 
essential to enable the physicians to diagnose 
the patients’ diseases, are not protected. 
The foundation for this rule of the common 
law lies in ‘the Duchess of Kingston's case, 
1777 (20 State Trials). Cæsar Hawkins, 
who had attended the Duchess of Kingston 
at the brith of her child, sought to avoid 
giving in evidence information he had 
acquired in his professional capacity; his 
objection, however, was overruled. It was 
perhaps, unfortunate that so fundamental 
an issue only arose before their Lordships 
as a collateral question of minor impor- 
tance, whereon Lord Mansfield gave the 
judgment of the court forthwith, nem con. 

Some few years later, Mr. Justice Buller 
in Wilson v. Rastall (1792 4 Term Re- 
ports, 753) said in the course of his judg- 
ment: “There are cases to which it is 
much to be lamented that the law of 
privilege is not extended ; those in which 
medical persons are obliged to disclose the 
information which they acquire by attend- 
ing in their professional character. This 
point was very much considered in the 
Duchess of Kingston’s case, where Sit C. 
Hawkins, who had attended the Duchess 
asa medical person, made the objection 
himself, but was overruled and compelled 
to give evidence against the prisoner.” 

In the year 1823 the case of R. v. 
Gibbons (1 O. & P. 97) was before Mr. Justice 
Park, A surgeon objected to giving in evi- 
dence certain confessions made to him by 
the accused concerning the murder of her 
“child, on the ground that at the time the 
confessions were made to him he was acting 
as her surgeon in his professional] capacity, 
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Mr. Justice Park held that “That is no 
sufficient reason to prevent a disclosure for 
the purpose of justice.” : À 

Only ten years after Mr. Justice Park's 
decision, Lord Ohancellor Brougham in 
Greenough v. Gaskell (1 Myl..& K. 98), in 
his judgment said: “The foundation of 
this rule (i. e., privilege) is not difficult to 
discover. It is not (as has sometimes been 
said) on account of any particular impor- 
tance which the law attributes to the busi- 
ness of legal professors or any particular 
disposition to afford them protection, though 
certainly it may not be very easy to discover 
why a like privilege has been refused to 
others and especially to medical advisers. 

Sir George Jessel, M. R., in his judgment 
in Wheeler v. Le Marchant (1881, 44 L. 
T. Rep. 632; 17 Ch. Div, 675) reiterated 
the rale: “There are many communica- 
tions which, though absolutely necessary, 
because without them the ordinary business 
of life cannot be carried on, still are not 
privileged. The communications made to 
a medical man whose advice is sought by 
a patient with respect to the probable origin 
of the disease as to which he is consulted 
and which must necessarily be made in 
order to enable the medical man to advise . 
or to prescribe for the patient are not pro- 
tected.” 

The: high water mark was reached as 
recently as 1920 in the decision of Mr. 
Justice McCardie, in Garner v. Garner (36 
Times L. Rep. 196). A physician, called 
to prove that the petitioner was suffering 
from veneral disease, (in order to establish 
the respondent's cruelty) drew the atten- 
tion of the court to the statutory regulations 
enjoining absolue secrecy on the physician 
altending the patient (see the Public Health 
(Venereal Disease) Regulations (1916, S. R. 
& ©., No. 467), Mr. Justice McCardie 
held, none the less, that the physicion was 
bound to make the disclosure—possibly the 
strongest example extant of the use of a 
judge's discretion. i l | 

Many other decisions might be instanced 
as illustrations of the view taken by the 
common law of communications made by 
patients to ‘their physicians; certain it, is 
that with this wealth of judicial authority 
behind the rule it is now too well establish- 
ed to be reversed except by Act of Parlia- 
ment. 
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By contrast it is interesting and in- 
structive to note the contrary views 
which prevail in two of the Dominions 
(quite apart from foreign sovereign powers). 
‘As early as the year 1857 the 
Victoria, No. 8, s. 18) took steps to alter 
the position at common law. In the year 
1890 the provision. in the earlier statute 
was re-enacted with amendments by the 
Evidence Act (Victoria) section 55 of which 
is in these words: “No physician or surgeon 
shall without the consent of his patient 
divulge in any civil suit, action or proceed- 
ing (unless the sanity of the patient be the 
matter in dispute) any information which 
he may have acquired in attending the 
patient and which was necessary to enable 
him to prescribe or act for the patient.” 

In Warnecke v. The Equitable Life 
Assurance Society of the United States 
(1906, Vict. L. R. 482) it was held by the 
Supreme Court of Victoria that the word 
“information” included not only communica- 
tions made by the patient, but also know- 
ledge acquired by the physician or surgeon 
by his professional observation and examina- 
tion. This decision was approved in 1909 
in the case of National, Mutual Life As- 
sociation of Australia, Limited v. Godrich 
(1909, ©. L. R. D, when the High Court of 
Australia held, that the prohibition in 
section 55 aforesaid extended to anything 
which had come to the knowledge of the 
physician or surgeon with regard to the 
health or physical condition of the patient, 
as well as anything said by the patient to 
him while the relationship of médical’ ad- 
viser and patient continued, provided’ that 
any such communication was reasonably 
necessary for the purpose stated. It was 
further held that the section applied in 
every case where the evidence was sought 
to be adduced in Victoria, irrespective of 
where the events or the facts sought to be 
proved had occurred; nor was the opera- 
tion of the section limited to the lifetime 
of the patient. The court did not de!ermine 
whether or no the executor of a deceased 
patient could consent to the information 
being divulged. 

In 1915 a further Evidence Act (No. 2647 
Victorid) was enacted and the old section 55 
aforesaid was replaced by section 28 of 
the ,1915 Act. The wording of the new 
section was altered slightly, the word “has 
acquired” being substituted for the earlier 
woding of “may have acquired.” 
submitted that this alteration was made 
for two reasons: Firstly, to meet certain 
criticisms that had been made in the case 
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of National. Mutual Life Association of 
Australia, Limited v. Godrich (sup.), and, 
secondly, to conform more closely with 
the phrasing of an analogous Act, namely, 
the New Zealand Evidence Further Amend- 
ment Act, 1895 (see infra). It is worth 
noting that the most recent statute on the 
subject, the Consolidating Act (No. 3674 
Victoria), 1928, re-enacts (section 23) the 
provisions of section 28 of the 1915 Act with- 
out any alteration, cancellation, or amend- 
ment wha‘soever. 


Yet another Dominion Parliament ad- 
opted asimilar course. The New Zealand 
parliament, also, prompted by section 834 
of the Code of Civil Procedure of the State 
of New York, enacted in 1885 (No. 14 
Evidence Further Amendment Act), s. 7, 
that “The following confessions and com- 
munications shall be privileged, and shall 
not be admissible in evidence in ang civil 
or criminal proceedings except with the 
express consent of Lhe person alleged to 
have made such confession or communica- 
tion: (6) All communications made to a 
physician or surgeon in his professional 
character by any of his patients; and the 
word ‘communication’ herein shall include 
all information acquired necessary to enable 
such physician to prescribe or such surgeon 
to do any act for such patient. 


Provided that nothing in this section 
shall protect any communication made for a 
criminal purpose or prejudice the right to 
give in evidence or use any statements or 
representations already made or which 
hereafter may be made by any such 
physician or surgeon in or about the effect- 
ing by any person of an assurance on the 
life of himself or on the life of any other 
person.” 

Such verbal exuberance may have caused 
some peculiar legal difficulties ; be that ag 
it may, however, the above section was not 
destined toa long life, for ten years later it 
was repealed by the Evidence Further 
Amendment Act, 1895 (No. 10) and was 
replaced by the following provision (sec- 


‘tion 9): “No physician or surgeon shall, 


without the consent of his patient, divulge 


` in any civil proceeding (unless the sanity of 


the patient be the matter in dispute) any 
commuication which was made to him in 
his professional character by such patient 
and which was necessary to enable him to 
prescribe or act for such patient.” Then 
follows the proviso as in the earlier Act in 
substantially similar terms. Olearly the 
granting of the protection in criminal pro- 
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ceeding was found to have been injudicious, 
for it was not re-enacted in the 1895 Act. 

A case decided on section 9 aforesaid is 
Stack v. Stack (1905, 25 New Zealand L. 
R. 209), wherein it was held that the ten- 
dering by a patient of part of his person, 
for examination with a View to treatment, to 
a physician was a “communication” within 
the meaning of the section and could not 
be divulged without the patient’s permis- 
sion; wherefore the physician who had 
attended the respondent and treated him 
for venereal disease was not allowed to give 
evidence about his condition on the hear- 
ing of the petition for divorce. This case 
should be contrasted with that of Garner 
v. Garner (sup.). In the Oonsolidated 
Statute, The Evidence Act, 1908 (No. 56), 
the language of the section has again been 
slightly altered (see section 8, sub-sec-- 
tion (2)): “A physician or surgeon shall 
not without the consent of his patient 
divulge in any civil proceeding (unless the 
sanity of the patientis the matter in dis- 
pute) any communication made to him in 
bis professional character by such patient 
and necessary toenable him to prescribe 
or act for such patient’, Thisis followed 
by the proviso in substantially the same 
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terms as those used in the two earlier Acts. 

The above section was the subject.of 
judical consideration in Re The St. Helens 
Hospital (32 New Zealand L. Rep. 682), 
where it was held that the privilege afforded 
by this section to communications made by 
patients to their physicians in their pro- 
fessional capacity, was not destroyed by the 
subsequent communication thereof by the 
physicians (acting in the course of their 
duty) to other persons, and that, therefore, 
such latter communications could not be 
divulged without the consent of the patients. 

Whether or no communications made by 
patients to their physicians and surgeons 
in their professional capaci‘y should or 
should not be protected is a matter anent 
which much argument may well arise; but 
the bigh standard of honour which exists 
throughout the medical profession is prob- 
ably the patient’s best security. No phy- 
sician or surgeon would disclose his 
patient’s confidences unless compelled so to 
do: and in- this connection it is well to 
bear in mind in proper cases a judge may 
exercise his discretion and protect state- 
ments made in professional confidence:—The 
Law Times. 





Extracts from Contemporaries. 


Blackmail and Publicity. 

Of all means of earning a living the 
threatened exposure of a discriditable in- 
cident in a man's past, trading as it does 
on the comparative rarity of moral as 
compared with ‘phyisical courage, is, in 
the view of most of us, the despicable, 
and itis not difficult to recall almost count- 
less denunciations by the Bench of the 
truly devilish practices of the black- 
mailer. So strong, however, in most men is 
the fear of loss of reputation that 99 per cent. 
of victims flinch before the ordeal of pro- 
secution, however high may be the chances 
of success; hence, of course, the increasingly 
common practice of suppressing the name of 
the prosecutor. Every newspaper reader 
must have been struck by the scrupulous 
care taken by the Press to- preserve anonymi- 
ty when requested by magistrates s0 to 
do, but difficulty on occasion arises at an 
earlier stage, thatis, the court has taken any 
decision for ör against publication. In- 
terest attaches, therefore, to a circular 
letter recently addressed by the Home 
Office to clerks «to justices. This communi- 
cation refers to the practice prevalent in 
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some courts of providing for the informa- 
tion of Press representatives charge sheets 
containing the names of prosecutors as well 
as defendants, and gives a warning as to 
the danger of leakage which such a practice 
involve. So desirable is it that blackmail 
should be disclosed and heavily punished 
that the removal of any possible stumbl- 
ing block in the way of prosecution is 
obviously worth while. 


Publication of a Photograph. 

On Monday of the present week, in Hx 
parte Nodder, the court discharged with 
costs the rule nisi granted for a writ of 
attachment against the editor and publi- 
shers of the Empire News, in respect of the 
publication in that journal of a photo- 
gragh of Frederick Nodder, accused of 
the abduction of the girl, Mona Tinsley. 
Tt was stated that after Nodder had \been 
detained the police caused him to be! pho- 
tographed, and that they used the picture 
for the purposes of the Police Gazette. 
A full description of the man alleged \ to 
be with the girl was given to the Press, 
who were. asked to give such desek 
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tion the widest possible publicity. On 
th@same day there was a B. B. O. broadcast 
of that description. In answer to the charge 
Nodder had said that. he had not taken the 
girl away by fored-.or fraud; she had 
wanted to go, and Sir William Jowitt, 
showing cause against the rule, therefore 
urged that no question of identity arose. 
Counsel supporting the rule said that 
Nodder, besides making the statement re- 
ferred to had also said, “I know nothing at 
ali abou’ it.” No one was entitled to as- 
sume what Nodder’s defence would be, 
and. the question of identity would, or 
at least might, arise at the trial. Mr. Justice 
Swift.-in giving judgment, said he had no 
hesitation in.sayifig that the rule ought to 
be discharged. The rule, his Lordship con- 
sidered, would never have been granted 
if the court had not thought that some 
question of disputed identity existed when 
the photograph was published. He (his 
Lordsnip) could see no difference between 
the description issued by the police and 
the photograph. Mr. Justice Finlay con- 
curred. Mr. Justice Goddard, who also 
agreed, said that on a previous occasion 
he had expressed the opinion that applica- 
tions of the kind in question, when they 
reluted to criminal proceedings, should only 
be made by, or with the consent of, the 
Attorney-General. Such applications could 
not be of the least use to the prisoner, 
but were likely todo him harm. ‘I'he pre- 
sent application was an abuse of the juris- 
, diction. ° 
£ J 

Earlier Cases. 

In Rex v. Dwyer (1925) the question of 
showing photographs to persons who are 
later to attend an identitication parade 
was carefully considered and in the 
course of tne jadgment there occurs 
this passage: “It ıs one thing for a police 
officer, who is in doubt upon tne question 
‘who shall be arrested, to show: a photo- 
graph to persons in order to® obtain in- 
formation or a clue upon that question; 
it is another thing for a police officer to 
show beforehand to persons, who are after- 
wards to be called as identifying wit- 
nesses, photograpus of those persons whom 
they are about to be asked to identify.” 
In Rex v. Haslam (1925) it was not sug- 
gested that the photographs were shown 
in order that a clue might be obtained 
as to whom it would be proper to arrest, 
The appellant had already been arrested, 
and the effect of what was done was solely 
to give three witnesses an opportunity of 
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studying a photograph of the appellant 
before they were called on to identify him. 
That, the court considered, was. indefensi- 
ble, for, as was said by one of the judges, 
“one can see that sometimes it will happen 
that when a person has been shown a 
photograph to assist in the arrest of a 
wrong-doer not yet arrested, he may later 
give evidence of identification.” That, it 
was considered, was a different thing from 
what, had there, occurred. “What does a 
newspaper do when it prints a photograph 
in these circumstances’? Lord Hewart 
asked in R. v. Daily Mirror, Ex parte Smith 
(1927), “it invites the whole country to 
scrutinise the features of the accused 
who has been arrested. That it does that act 
not in the course of preparation of the 
case for the prosecution but merely in the 
course of the conducl of a money-making 
business does not excuse in a newspaper 
that which would be reprehensible in a 
police officer... . There is a duty 
to refrain from the publication of the 
photograph of an accused person where it 
is apparent to a reasonable man that a 
question of identity may arise.” In that 
case, it will be recalled, an attempt had 
been made to shoot a police officer, and 
the applicant, Smith, had been arrested, 
and when he appeared before the justices 
it was stated that another charge might 
be preferred. An identification parade 
was held later, and on that morning photo- 
graphs of Smith appeared in the Duily 
Mirror and in the Daily Mail with captions 
referring to the crime. None of the pro- 
posed witnesses saw the photographs. When, 
later, Smith was committed for trial on the 
charge of attempted murder, his counsel 
stated that no question of identity would 
be raised in that charge. The rules which 
had been obtained in that case were 
made absolute; but as, 80 far as the court 
was aware, that was the first occasion on 
which the question had arisen with refer- 
ence to a photograph, in a journal, on 
penalty was exacted.—The Law Times, 
dated Feb. 27, 1937. 


Previous Convictions. 

In Davies v.Griffiths, which, on Monday 
of the present week, was disposed of by a 
Divisional Gourt, the informations charged 
the appellant, Mr. Alfred. Davies, with 
having (1) been guilty of conduct near one 
of the Welsh mines which might lead to a 
breach of the peace; and (2) with having, 
on the same date, obstructed a police’ 
inspector in thayvicinity of another colliery 
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in the same ownership. Mr. Davies was 
an executive member of the South Wales 
Minors’ Federation. After hearing the 
evidence the justices retired to consider 
their decision, and, having decided to 
convict, they returned into court. Without 
annouacing their. decision they asked if 
there was. anything known against the 
accused, and his previous convictions were 
supplied to them and admitted by him. The 
justices then retired a second time Lo 
discuss the penalty, and returned with the 
announcement that they had decided to 
impose a fine of £5 and 5 guineas costs on 
the first information and to orderthe appel- 
jant'to pay costs in respect of the second. 
The appellant's solicitor objected to the 
course taken by the justices with regard to 
the previous convictions, but they told him 
that they had come to a decision during 
their first retirement before they knew 
anything about such convictions. The 
appellant appealed. 


The Judgment. 

- The Lord Chief Justice (Lord Hewart), in 
. giving judgment in the above case, said 
that it raised two distinct qaestions. The 
only course open to the justices with regard 
to the first information was, if they thought 
fit, to bind the appellant over to keep the 
peace and also perhaps to find sureties. 
They had instead treated the appsllant as 
though.a substantive offence had been 
committed to.which a penalty might apply, 
and that was wrong in law. With regard 
to the second, and minor point, the atten- 
tion of the coutt had been directed to 
Hill v. Tothill (1936), but that case was 
admittedly not on all-fours with fhe present 
one. Although it would have been better 
if the justices had announced their decision 
before inquiring into the appellant's history, 
he (his Lordship) did not think that what 
had been here done was sufficient to 
invalidate the conviction on the second 
information. In Hill v. Tothill (sup.), it may 
be recalled Lord Hewart quoted the maxim 
that justice should not only be done, but 
that it should manifestly seem to be done. 
In that case the justices considered an 
anterior record’ privately, the conviction 
therein not being proved or admitted or 
previously mentioned in open court, and 
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the conviction was quashed on that ground: 
In a case—Murray v. Barnwell—hedte 
after Davies v. Griffiths, the’ ease under 
notice, the Lord Chief Justice (Lord Hewart) 


in giving judgment dismissing the appeal; . 


said the justices had stated ‘that they had 
decided to convict before théy knew of a 
previous conviction. It ought to be appreci-~ 
ated that the public was rightly suspicious 
when anything was done which appearedito, 
be irregular. It was wholly unnecessary 
and most undesirable that 
should be given for suggesting that pre- 
vious convictions had been used to enable 
justices to decide whether they ought to 
convict in a case before them:—The Law 
Times, dated April 24, 1937, i 
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Women at the Bar. F ier’ 


The references in our columns recently 
as wellas those.in the lay press, to the 
death of a distinguished woman lawyer, 
draw melancholy but pointed attenticn to 
the difficulties with wnich women have to 
contend in the profession of the Bar. 
Though they may possess attributes and 
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learning which in aman would secare ad- - 
vancement: and though, as in the casé of - 


Miss Young who died’ so prematurely and 
so full of promise, they may have achieved 
early and merited success; yet a full career 
as an advocate is denied them. However, 
much taey may cherish the normal work 
of the Courts, they are forced, if they seek 
to earn their living by the law, into other 


forms of work, not necessarily inferior Ore 
of less importance, but not that which they: - 


may desire and deserve. This ‘must largely 
be attributed to the existence of a prejudice 


against the employment of women for work 


in the Courts. We cannot doubt that such 
a privilege exists, however, much wa may 
deplore it, and it is one which besets the 
path of every woman barrister. In other 
professions no less charged with responsi- 


bility, sex seems not to be so great a bar- . 
rier to advancement: and there is a feeling ` 


abroad that, now the profession .is ;open, 


it should-not be permitted to..withhold . 


success in the real work of advocacy from 
women, merely because they are women, 
who possess the qualifications of learning, 


ability and character that are the-essentiais - 


of a successful barrister.—The Law Journal. 
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